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It is a basic principle of copyright law that ideas are not protected. What

copyright does protect is the original expression of those ideas. It allows

other people to use the information incorporated in a certain expression

to re-use it and repackage it in an own, original way. It is this idea-

expression dichotomy that seeks to prevent ideas from being

monopolised by authors of works, while simultaneously promoting the

free dissemination of knowledge through society. From this principle,

one would expect that every act carried out with or on a copyright work
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of which the purpose is only to extract the knowledge underlying it,

would not be relevant from a copyright perspective and therefore not fall

under any exclusive right of the author.

As reasonable as that sounds, it is not the case. At least, not as a

general rule. It is true that, generally, the mere act of reading, watching,

or listening by a natural person does not infringe any copyright. For

example, once you acquire a book, no one is entitled to prohibit you to

read it - not under copyright law - regardless of the purpose you are

reading it for. However, under the current copyright acquis

communautaire, the same is not necessarily true for knowledge

disseminated in digital form, such as the results of text and data mining

(TDM) activities. And the reason is simple: for a computer to ‘read’ a

work, the making of temporary copies - e.g. into the RAM - is

indispensable to this activity. Moreover, in order for a user to retrieve the

works prior to the analysis, it is often necessary to make reproductions

thereof. For example, the miner may have to copy a text corpus from a

server to its own terminal equipment to carry out the analysis. All said

reproductions are covered by the reproduction right as provided under

Article 2 of the Copyright Directive (2001/29/EC) and may therefore be

prohibited by the rights owners.

Of course, this scenario looks an awful lot like a temporary reproduction

that Article 5(1) of the same directive should exempt from the right

owner’s control. However, the criteria of this provision are either too

restrictive or uncertain to be consistent with the principle that knowledge

is not protected. Machine reading will generally not constitute “a

transmission in a network between third parties by an intermediary” and

it is rather debatable what must be understood by “to enable a lawful

use”. From Recital 33 of the Copyright Directive, it seems that the

legislator’s main concerns related to the lawful use of the work by the

end user, in particular browsing and caching on the Internet.

However, in the case of machine reading as we refer to, there is no use

of a work by the user, since the latter is in no stage confronted with the

expression of work itself. Moreover, the requirement of transient copies

not having any “independent economic significance” is irrelevant in the
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context of the idea-expression dichotomy: ideas are not protected,

regardless of the purpose for which they are used.

The European legislator seems to have done a better job as regards the

idea-expression dichotomy in relation to the copyright protection of

computer programs. Although computer programs are protected under

copyright law, Article 5(3) of the Software Directive (2009/24/EC) permits

the so-called ‘black box analysis’ of that software. It entitles the person

who has the right to use the program to “observe, study or test the

functioning of the program in order to determine the ideas and principles

which underlie any element of the program if he does so while

performing any of the acts of loading, displaying, running, transmitting or

storing the program which he is entitled to do”. Such line of reasoning

could be extended to copyright works in general, where the lawful

access to works should imply that reproductions are allowed to be made

for the sole purpose of determining the ideas behind a work.

Some conditions may be necessary to ensure that the interests of right

owners are not unreasonably affected. Fortunately, the Software

Directive provides some inspiration on this point as well. The exception

for the decompilation of software under Article 6 is coupled with some

criteria, from which necessary conditions can be formulated.

Accordingly, TDM and any form of extraction of knowledge from works

by machines should be exempted when:

those   acts   are   performed   by   the   licensee   or   by

  another   person  having  a  right  to  use  a  copy  of  a

 work,  or  on  their  behalf  by  a  person  authorised  to  do

 so (cf. Article 6(1)(a));

those  acts  are  confined  to  the  parts  of  the  original

 work  which  are  necessary  in  order  to  extract the

knowledge, insofar as this can be determined (cf. Article

6(1)(c)); and if

no original expression of the works is preserved in the

output of those acts, unless this is permitted by law or

authorisation by the author.
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However, a work may not be:

used  for  goals  other  than  to extract the knowledge from

the work (Article 6(2)(a));

given  to  others,  except  when  necessary to extract the

knowledge from the work and other will not use the work for

other purposes than described under the first point (Article

6(2)(b); and

As we have learned from the landscape of optional exceptions under the

Copyright Directive, which are implemented in various ways, a general

TDM or ‘knowledge extraction’ exception should be made mandatory to

ensure its effectiveness. For that purpose, it may also be necessary to

overcome that users are prevented in other ways from extracting

knowledge from works. For example, through the application of TPMs to

the works, users may be technically excluded from acts that they are

permitted to carry out under copyright law. Article 6(4) of the directive

currently already obliges Member States to take appropriate measures

to ensure that users may benefit from the enumerated copyright

exceptions, in the absence of voluntary measures by copyright holders.

Nonetheless, it appears from a survey conducted by FutureTDM among

legal correspondents in different Member States that, according to

national implementations, users must often go through administrative

procedures in order to obtain necessary access. One way to ensure the

benefits of the copyright exception as discussed in this blog post would

be to only prohibit the distribution of means to circumvent TPMs, and not

the act of circumventing itself, as under the TPM regime of the Software

Directive (see Article 9(1)(c)).

Copyright law reform is not an often recurring activity in the European

legislating process. New or revised provisions should therefore be well-

thought-out and future proof. Correspondingly, a TDM exception should

also take into account the future ways to extract knowledge from works

in ways that are irrelevant from a copyright perspective. Merely

focussing on TDM is only looking at the trends in the past years, but

does not take into consideration similar activities in the future. The above

proposed exception would do just that by providing the legislator an
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instrument to streamline the copyright regime with its basic principle: the

free use of ideas and knowledge. As radical as it may sound, all the

ingredients are already in the European copyright framework.

This post is authored by Marco Caspers (UvA) & Lucie Guibault
(UvA).
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