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Justice Mechanisms and the Question
of Legitimacy: The Example of Rwanda’s
Multi-layered Justice Mechanisms

Barbara Oomen

Abstract Legitimacy, this contribution argues, plays a key role in connecting transi-
tional justice mechanisms to sustainable peace, and strengthening people’s percep-
tions of legitimacy should be of concern to all those involved in these institutions.
Here, it is important to take an empirical, people-based approach to legitimacy, with
regard for its dynamic quality. This approach should focus on all three dimensions
of legitimacy: the input into transitional justice mechanisms, the popular adherence
{o the demos that sets them up, and their output. In addition, legitimacy requires
an explicit deliberation by means of justificatory discourse, and the involvement of
all stakeholders. Drawing on the example of Rwanda’s multi-layered justice mech-
anisms. this model then draws attention to the processes through which various in-
rnal and external actors can seek to (de)legitimate transitional justice institutions,
d what this entails for the legitimacy of these mechanisms in general.

", .as the Secretary-General of the United Nations wrote in 2004, “cannot
hieved unless the population is confident that redress for grievances can be
cd through legitimate structures for the peaceful settlement of disputes and the
ministration of justice”!. In a way, his words echoed the sentiment expressed
ominent Rwandan observer who, eying the remnants of the onslaught in his
y a decade earlier, stated that “what we need now is justice and cash, in that
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was long held in terms of dichotomies: Truth N

o tion ‘1es: ruth vs. Justice; Reconciliati i

i under;\ilnzzutr}:s VS, Intgmatxonal Tribunals. Recent insights a}lll(?\; e
e need for more holistic strategies (Bloomﬁéd et :lverZ,(;](;l’;/)e

As the Secretary-Gene iti
Ast ral put it in hi 't
justice: is 2004 report on the rule of law and transitional

2.2 Legitimacy and Global Governance

If legitimacy has always been a key concept in political and socio-legal studies, re-
cent changes in the world order have made it even more relevant. The notion ofa
nation-state as the sole political order with the right to rule, and a monopoly of force,
is increasingly confronted with a more multi-faceted reality: global governance has
brought hybrids like side-by-side governance (where local and international non-
governmental organisations rule together with governments) and web governance
(by governments, elites, mass publics, (ransitional corporations, NGOs, INGOs)
(Rosenau 2002, p. 8. In addition, there is a stark rise of decentralised power-
holders, whether local governments or chiefs. On the international plane, Fukuyam
(2004, p. 97) argues how “in Somalia, Cambodia, Bosnia, Kosovo, East T imot, an
now Afghanistan, the “nternational community’ ceased to be an abstraction a
took on a palpable presence as the effective government of the country in ques
The ICC, with which state parties voluntarily share their monopoly of force, coul
well be the best example of how Weber’s one-actor model of political society hardly
fits today’s world anymore.

If the legitimacy of the nation-state is debated and contested by a variety of
tors all over the world, this is even more s0 in Africa, Here, discussions concet|
the legitimacy of the state have often circled around “1état importé”, and pose
question as to whether the state institutions — structures of governance and ¢
alike — are endogenous and can claim some historical continuity, or have beer
perimposed by the colonial state (Englebert 2000, 2003). In Pham’s wotds: /b3
large, the contemporary African state is not endogenous. It supplanted pre-exi
political institutions, underlying norms of social and economic behaviour, and
tomary sources of law and authority” (Pham 2005, p. 31; cf. Qomen 2005a)

Just as a colonial history puts particular challenges to normative theo:
cerning the legitimacy of the nation-state, SO do many post-conflict $ ‘
Whether the case is East-Timor, Afghanistan, Traq or Columbia, the state 18
often a key actor in the conflict, leaving its institutions not only ruined ph
also severely delegitimised. Courts and rules in general then becoime mec
for re-establishing legitimacy.
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2.3 Transitional Justice and Its Empirical Legitimacy

The global era and the post-colonial and post-conflict condition thus all
increased attention for issues of legitimacy, approached in an emp
centered manner. This also applies to the burgeoning field of transitl
Transitional justice, as is well-established, concerns both a set of instt
a debate. The institutions can range from international(ised) tribun
courts, truth commissions, vetting procedures (O local courts. The debal
aims best suited to make the transition from violent upheaval to sustai
reconciliation, truth-telling, retribution, reparations oF otherwise (Bel
Humphrey 2002; Roht-Arriaza and Mariezcurrena 2006; Teitel 2000

laW and transiti jus 3
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he ety il S/2004/61 1 ‘ conflict and pOSl-COIlﬂ]Ct societies (2 AUgUSt



180 B. Oomen
have at the time of research. One of the central lessons in socio-legal studies is
that the more people Kknow about courts, the more they tend to appreciate them: “to
know courts is to love them, because to know them is to be exposed 10 a series of
legitimizing messages focused on the symbols of justice, judicial objectivity, and
impartiality” (Gibson et al. 1998, p. 345). Also, people’s institutional preferences
are generally not formed by a preset legal culture — like Asian Confucianism — but
determined by the range of institutional options available (Friedman 1969, p. 29).
People’s perceptions of legal institutions can, therefore, increase with the knowledge
that people have of them and the degree O which they are deemed to be available,

What is needed, then, is a conceptual model that puts people’s perceptions and
appreciation of transitional justice structures at its core, and at the same time 1€CO
nises the dynamic quality that is essential to gaining and maintaining Jegitimacy.
the following sections such a model will be claborated, and applied to that “lega
laboratory” of a thousand hills.

3 Conceptualising Legitimacy: Input, Demos and Output

Legitimacy, with all its understandings, becomes a bit like the blind men’s eleph:
the trunk to the one, the tusk to the second and the tail to the third. In orde
capture tail and trunk alike, but also the movement of the animal concerne
model will distinguish three dimensions determining the Jegitimacy of transi
justice ‘nstitutions that come close to the threefold distinction of democracy
by Lincoln in his Gettysburg address: government of the people, governmen
people and government for the people (Scharpf 1998). Translated, the leg
of courts, truth commissions and the other institutions concerned is m;ad
the procedural and substantive input (of the people); the adherence to th ‘
community that puts the institutions in place, the demos (by the peopl‘e’)‘
acceptance of the output of the institutions, whether in the short term (spe
Jaw) or the long term (reconciliation). .
On the basis of the philosophical and the socio-scientific literature, the f
can be postulated: First, the legitimacy of transitional justice institutions
all three dimensions: an Truth Commission in which the input is cons
mate, but that lacks output or was put in place by an entity that peopledon
to will still suffer a lack of legitimacy. Second, the legitimacy of an ins
not static, but can fluctuate over time. It has to be both assumed (normati
perceived (empirically) and deliberative democracy, with an explicit |
discourse, helps bridge the gaps between the two (Habermas). Whered
follows Ignatieff (2003, p. 175) in stating that “the truth, if itisto b
be authored by those who suffered its consequences’ and thus puts !
perspective first, it is equally important to involve all stakeholders in the
processes. Attempts to enhance the legitimacy of transitional justi
should therefore be concerned with the input, the demos and the oul]
cursive approach and involve as many stakeholders as possible. The
tions will discuss the foundations and the importance of each of these P
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3.1 The Input Dimension

The input di i ot .
dural aln d Sutlllte;:tii:: :’12 1]];:§rllttl~m[af:y, as iniroduced by Scharpf, concerns the proce-
Input is the classic locus of l; itt?dl gf) into designing transitional justice institutions
(itioners. Tt points at a faith i%] :;T;a;z;:gld (t)];c Ont!i/ one to some theorists and p,-ac:
and the underlyi , o institutions, the proc s
elance — Sg;ll)t’;“fz’v\:ihll{cththa; will ensure acceptance of deciSion: (11‘11;2 tl())}lfl(iwfzd
Procedural fai’]‘neg e ey have adverse effects for the people concerned 1
ss is at play when the setting up of institutions follows. preset

rules, and takes place by ¢ iti
s o COWGC; fgl;lc;n (tl))il cllufi()l mcs .who. have the right to do so. It points at pro-
B ot as s paliinl cbcit dof‘ arbitrariness in the way in which institutionspare
I et (o instan,ce) an —i,!()sed—d()ors arrangement in the transition pro;:ess
an:open procedure. An elcmlgl?(hztayntgempel?t])?iirspoi'th'e o thmué};
e e nstca P > participation in the desi
Tmth é Omltn l:gllr(l)sntltllitl\;:zs {n) liouth Af]:lca, for instance, the job imesrl\%inevil;dwti}tlﬁ
i Coon mandate\g N ¢ held on publlc television, for all the country to 1':011

s have to be fair, covering all actors involved (including (t)l‘;ia

national community) and i
e all human righ es ¢ i i
e tod by he vietorey ghts abuses committed (including those
Input legitimacy is also enh:
s als anced through buildi
e inced ing on values that enj
~g:1 nee o rir:ﬁtlhe'commum.ty (Friedman and Rogelio 2003) Chssii;)l); bma'd
quali[y n g r(‘m?ld € .best’ §u1led to act as these values through théir emy’hun'l-
uhderlymg Vzlue: ur a]' fzumcss. At the same time, it is important to bu?ldElSlS
g Eagt;T;nmndllollzial law, and in traditional and religious cosmolo oy
vom $ or said about the communit iliation proc U
ol mor sai€ @ unity reconciliation pro “it i
" : nvolve the traditional leaders, and swear oaths as i . C'CSS' ?l N
giveness becomes true” (Scheeringa 2005, p. 48) w8 nour traciton.

n which input in transiti justi
Vo acce[;t:ullz fli??ltl()na'] justice procedures is valued is closely related
b . ,t,io léle polity that puts in place the institutions concerned
(e thz ;a‘:' by the people referred to by Lincoln — can be thé
| community, the nation-state or the localit 4 Even if, as di
e, . ‘ . y.” Bven if, as discussed be-
e 1Cght COHS}S‘l of a host of actors once unpacked, their m rt)l(;
i d(;mmumtles of belonging continues to exist éClark 28]05-'
e rm;ng)s can bc conceptualized in legal-rational terms, as lhe’
= i y its citizens, its added legitimacy lies in its rrll,ytl\lical
) e community and the fac i A
| ¢ y e fact that this causes the instituti
> perceived as “our court” or “our commission” e nsttution
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The mythical quality poses particular challenges in each of the three polities con-
cerned, but arguably most poignantly where it concerns the international community

(Falk 2004). As Risse states:
mos” available in terms of a world community of citizens in whose
pame governance could take place. At best, governance beyond the nation-state relies on
a rather “thin” layer of collective cosmopolitan identity of “world citizens”. ... solidarity
with the global community is restricted to particular issue-specific publics organised in
(ransnational networks of like-minded people. (Risse 2004, p. b

there is no global “de

Here, justification of actions and narratives of belonging becomes even More
That this is not always the case is

important in order to gain popular legitimacy.
or the Yugoslavia tribunal amongst

demonstrated by the relative lack of support for
Bosnians, Croats and Serbs, of whom many feel that “The Hague Tribunal 1§72 big
mockery” (Corkalo et al. 2004, p. 147, cf. Fletcher and Weinstein 2000, p. 102)

While the nation-state arguably has the strongest credentials to actas a mythical
community of belonging to all its citizens, this myth has often been thoroughly sha
tered during the war and requires rebuilding around common narratives of ancestr
history, the war and the future that often take generations. Whatever national go
ernment is involved in setting up transitional justice procedures — democratica
elected, interim or & government of national unity — 1ts Jegitimacy is Tikely t
challenged by those who feel marginalised. A reinterpretation of the past, @ repl
ing of a common identity, a record of what took place and why, i8 crucial tow
re-establishing this legitimacy.

In this context, it i vital that the state is perceived to strive for the con
good: that it seeks to dispense socio-economic justice and treats all its citizens
in providing goods like employment, schooling and housing (Uvin and M

2003, p. 219). A (ransitional justice process, however legitimate the inpu

output, will not be perceived as Jegitimate if there are doubts concerning t

to which the demos truly acts in the common interest.
It is precisely because of the tattered and tarnished image of the riation-

a community of belonging that policy-makers have increasingly focused on
cality as more suitable, legitimate demos within which to initiate tratisitiona
East Timor and Sierra Leone can

initiatives. The community programs in
an example. For all the merits in this approach, there are also danger
ticizing post-conflict communities: often, these are characterized by a hig
of social tension (Berkeley 2001; Stover and Weinstein 2004). In these ul
to-day arrangements memories of intimate violence and discourses of in
outsiders, perpetrators and victims linger right pelow the surface, and
hotion of a communal identity. ‘
In sum, for all these polities to be the legitimate author of transit
strategies they themselves have to be rebuilt as well, through narratives
and day-to-day actions that include all stakeholders. These wider pro
high importance in ascertaining the role of justice in rebuilding peac
and in making for successful transitional justice institutions.

Justice Mechanisms and the Question of Legitimacy
183

3.3 Output

As people are often hi i
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’ s ? Ideas and expectations in thi i In
o natiution’ 16 s in this field might differ strongl
. empiri,cal resz:rlgltllopri) 'w?sddeemed to be the main aim of transitional jis}t/icIen
cmp inted out how most S Ti { A ’
ke | st South Africans foun ibuti
pq 75)y Sl.mp.;)l’l]ant (Hayner 2002, p. 144; Gibson and Gouws Ig9r;>tr;fs’l'lluon
. p. . Sim i { ;
é o :F larlr”l (})1; thedscge\rce attention for reparations in justice procedurle:(?n
lala, and Sierra Leone proved to b i o
0 . o e i
participants (Roht-Arriaza and Mariezcurrena 2002)5—3"6?“ disappointment for

eIm . .
portance of Deliberation, and Justificatory Discourse

tions and i " legiti
. tjustiﬁi:rt;:sgu%rﬁse ef leg.xtlmacy can come closer to one another in
i 1o :gtren t11.2sue is subeequently to not only attain legitimate
L legitimaf) en the legltllnacy of the demos, but to engage in
il legmmat(e n]and Just{ﬁcatory discourse. Habermas (1998), for
s ewg-makmg steme from the formation of pu’blic
it produces communicative power that in turn influ-
. Justification, arguments for the choices made, the input, the

105 1o act on behalf of [
e a the stakeholde -
eets nrstrengthening legitimacy. 15 and the value of the output
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One example are the outreach programs of the International Criminal Court Table 1 General model of the legitimacy of ¢
y of transitional justice institutions

(ICC) and other international(ised) courts that seek to explain their mandate and Dimensions
procedures at the level of the locality. In designing such programs, it is important Procondifions Input Demos G
to keep the three dimensions in mind: an international court has the greatest chance \for legitimacy)
of being perceived as legitimate if it involves the people concerned in its set-up; Legitimacy in |Institution set up in open |Whether the internati
includes values held and procedures respected locally and explicitly communicates general; process, according to commumlye;[?etelndnona] Procedural fairness:
its underlying values, justifies the fact that it acts on behalf of a community of be: procedures presetnorms nation-state or the fgg}‘f all parties in a
Jonging, and — in its selection of cases and wider aims — takes people’s perceptions locality: constituted bpré?:n?jzzgze
into account and communicates its results to them. The way in which the media are through democratic aceessible in terms of
involved in broadcasting information on a wide range of transitional justice initia- elecflons orother language and di sténce
tives in countries like Sierra Leone, Bast Timor and Rwanda, often at village level _ : S;?;ﬁfcff: that elicit

Legitimacy in | Universal human rights, |A mythical community of |Outcome: reconciliation

general: national law and ¢ i
3 k3 e )elo
principles traditional, religious e

can serve as an example.
retribution, truth,

values teparations?
Justificarory  |Explicit two-w
B - -way Narratives SRR EpRTaT
3.5 Stakeholders discourse communication identity higg fommdon Explicit discussion on the
future é \b' ):an ' aims of transitional
. . .. . . ' ire, com ined with justice procedures and
Legitimacy, like beauty, is in the eyes of the beholder. In processes that bring ¢losu ST |0 socio-economic justice  |short-term out .
. . . . . . . i i nt n pr - -term outpu
to a period of horrific human rights violations there are often many actors with Vsiakenolders stglfeh]?)lxzceedums’ all Consensual Tvolvement O? vtict'

. . T . |2 § 18 i . ims,
divergent interests: the perpetrators and their families, who can put the empha . decision-making, bystanders, perpetrators
reconciliation and forgiveness; the ex-combatants, whose primary interest migh . trention for minorities  |and support of NGOs and

international communit;
Yy

reintegration into society; the victims, who often have a legitimate desire forreve
and retaliation; the by-standers, who value SoCio-economic justice; S, W
seek to work on a wider culture of accountability and adherence to universal hu
rights; elites, who might or might not have played arole in the conflict; interndtl
donors, with their own agenda’s and political interests; the international comr
at large, which —more often than not — could have played a greater role in prey
the conflict than it did.

In this context, legitimacy theory points at the overriding importance of
sual (as opposed to majoritarian) decision-making and involving all stakehol
strengthening each of the dimensions of Jegitimacy: in designing the inst
the wider community that is the demos and also in delivering justice: the out
(Clark 2005; Mokhiber 2000). One example is the involvement of victims
procedures, an issue underscored by the International Criminal Tribufial for

(ICTR) and the ICTY, but well catered for within the ICC.

Rwanda and Its Multi-Layered Justice Mechanisms

ving,now, from the theoretical plane to the issue of legiti i
o ? egitimacy in the “legs
ket};h i)nf 311: fggztry of a thousgnd hills, it is necessary to ﬁx}:st give a ljégr(;
B e villings Wasgtehnoc;lde qnd 1ts~ causes. As is well established, the starting
i o ot 6 Ie shootmg of the plane that carried Rwanda’s president
o € .Wn‘t e hundred dqys that followed, an estimated 800,000
i oher Taming utensils African Rights 1994 Des Forges 1999: P i
i . . ) s , es Forge: ; Prunie
Oal;ed otl;l ;h:v i;();:ggr;an; 1‘§attlres of thé Rwandan genocide isg tlsle] 9%2ng :)l;n&:
o 7 soeg involvement in it: recent reports have estimated the
50,000, one out of four Rwandan adults at the time (Penal

The conceptual model as set out above is summarized in Table 1. It sh nternational 2006
legitimacy can only be enhanced through attention for its three di‘ffcren:td | o mg ifito the Cause). i _
ment of stakeho ~ ses of the genocide, and with it the potential for justice and
Jue d

and the importance of justificatory discourse and involve
of these dimensions. In what follows, the model will be applied to the m
justice mechanisms of Rwanda, explaining the sources of legitimacy of

evelo i
horita};ﬁﬁ?st;naar;lgmtgér(i f)f issues .are important. There is, for one, the
e COloonicl 1lence: dat}ng b'flck to the times of the mwami,
B coonom r)a egacy of etl.mlc differentiation, the overpop-
B s pfcssures at p'lay in the early 1990s, the Rwandan
n of the country in 1990, the role of the extremist gov-

its use of the medi
o edia, the role of the internati .
ulture of impunity. ¢ international community and, of

mechanisms, what strategies to (de)legitimise the transitional justice p!

successful and why.
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“I’état importé” is not an is-

Rwanda is one of the few African countries where
colonial kingdom of the

sue, and which still more or less has the borders of the pre-
mwami, that was highly hierarchically organised and centralised (Mamdani 2002).
While the exact nature of the historical relationship between Hutu and Tutsi at the
(ime remains subject to vehement debate amongst historians, a number of issues are
established (Lemarchand 1970; Newbury 1989). One s that the Hutu and Tutsi peo-
ple might have different historical origins, but that they have long shared the same
religion, language and territorial space. The differentiation between the groups was

mostly socio-economic in nature, distinguishing agriculturalists from pastoralists

and allowing for social movement between the two.
It was only during Belgian colonisation after the First World War that these social
categories became ethnicised, and that favouring Tutsi in access to employment and
education became common practice. This systematic discrimination sowed, ot [
least nurtured, the seed for the ethnic violence that erupted after independence i
1959 (causing many Tutsi to flee to, amongst others, Uganda), but also in 1962 an
1972 when Rwandan Hutu killed and expelled thousands of Tutsi. '
The actual build-up to the genocide took place over a number of years. Even i
Rwanda was a success-story in developmental terms, Jand scarcity had long been
problem and became even more so in the 1990s (Bigagaza et al. 2002). In additi
the plummeting of the worldwide coffee and tea market in this period hit the cou
hard. The general sense of uncertainty was further heightened by the RPE Tuts}i-
invasion from Uganda in October 1990.
The increasingly extremist Hutu government, under internal pressure to carty
the democratisation agreements of the Arusha accords, channelled this gener:
certainty into a discourse of exclusion. Via the newspapers and radio station
Mille Collines Tutsi were presented as inyenzi, cockroaches, to be extermin
fore they would wipe away the Hutu population. Moderate voices were increa
silenced, and when the presidential plane crashed on April 6 a long-pla
nario, on the basis of death lists and well-trained militia and involving the
of the adult population, was carried out (Des Forges 1999; Reyntjens 1995,
Later analyses have all pointed at the failure of the international conumuil
in foretelling the genocide and in stopping it once it unfolded (Barnett 20023
2003; Gourevitch 1999; Power 2003). Uvin (1995, p. 8), in analysing the re
development community in Rwanda in the 1990s, argued that it “interact
processes that underlay the genocide. Aid financed much of the practice
exclusion, shared many of the humiliating practices, and closed its eyes
currencies in society”. Once the genocide started, under the eyes of the
the unwillingness of the international community 0 label it as such and ¢
it was one of the reasons why the killers could go on for s0 long, and wh
toll could rise to one tenth of the population (Power 2003).
A final, often-cited partial explanation for the genocide lies in the cu
punity that had accompanied the cycles of violence since independenc
genocide had been stopped by the RPF, which in turn killed tens of
Rwandan Hutu and caused 2 million people to flee, one of the first p
by the new government was that of justice. The international commu

1'etur‘n‘cd to the country en masse after e iasti
?mblll(?n,thro.‘fgh helping to concep:lijligs ngnlaz?;i,ailzlthlll’siasucal'ly' Supporl'ed .
1let}}; of transitional justice mechanisms. , oltem acminiter a wide vi-
ence, post-genoci ¢
o hstee nr])eChili ;::;d(e){i:anéi came t‘o be characterised by a true proliferation
O etice o be done s E)f o \ivxt very .dlvergem aims and conceptions of the type
alsh o her Countrieg. o csbc I‘T‘lech‘amsms, the most important are the ICTR, tri-
e Ui ﬁeconc'c]. asis of u11lye1‘§al jurisdiction the national courls, the
e (Forbas 2000 xﬁlllzzgg(:mx::z:gn and thhe neo-traditional local co’urls
e B e Al se ins ns are ¢ aracterised by a high degre ,
e ilicmation'c‘;nce(:;]xlhnl.ch can t?e explained in part by the gu}illty Ci:::i(l‘fl C‘:
of the i a ity, and in part by the increased interest in tr it nal
Jusf}ic ;régl‘?éral {Oomen 2005b, p. 887; Sarkin 2001, p. 143) st ransitiona
e is, of cours r i internatic
o prosceutepersans respansble For comiting genocide and for seious vioon.
e aan oo . genocide and for serious violations
r— Lllrtll(i\za)?(;a in 1994, Another example of primarily retrig:;t(i)::es
e adlaum under the( y w.z}ndan‘lzn‘atu.)nals in countries like Canada, Switzer-
o o same o oclt{me of’ universal jurisdiction” (Amnesty InlerJna-
wake of the genocide into thei?‘ cevl;,sz?it:]gcol]ltemlic COlé”S Oraanio Lo on Gonms
e ottine el jective. Rwanda’s Organic Law on -
et Conveanbt]i](f:tj’ slpgc:éal chambgrs to ‘try acts of genocide as defined Cl‘f rtl}(l)c
ot o R those'crlmes in the Rwandan Code Pénal commit-
e appmaih l()C{ue;.anq crimes against humanity. In addition, but with a
e Do o RCC(;] s‘lx‘cc.m mind, tl?e Rwandan government also installed
i A—— nc.l 1allo.n CO}mmssion (NURC) in 1999, While the in-
oo th}é “n;pl e?surlsed for a full-fledged Truth and Reconciliation
djw}th | alone the encdsccc;t the South African TRC, and the government had
i e are, o ended up }\lmth a body with much less far-fetching pow-
L thossad hiﬁg ; ca, ht e local courts erected on virtually every one of
o0 housand B h, n which community members are supposed to collec-
the past and try the guilty amongst them. In the following

o & er the 16 < iti i i
lk Wio‘ N > glt"nac dnd ]GgltlmallOﬂ 0" CaC]l Of t]l(} se

i i
lfLayered Justice Mechanisms and Their Legitimacy

manifold justi i
o leggtiziﬁ?(;:f;shails;;ns each ha.ve their own sources of legitimacy
e on I l:/é)deb by the various stakeholders involved. A briel"'
NURC. nitom C(\)um A Z z;ltcs in the ICTR, universal jurisdiction proce-
the justice proce;g n dt ¢ gacaca can not only shed light on people’s
b o s Con‘t ], and what m-forms them, but also on the potential
; ibute to sustainable peace.
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about the ICTR within Rw
. anda became fr R TINT
ab(zlxﬂ/}elz‘ ac(cj:ompllshments (Reydams 20056 pl (;S,/t?]/’) with Kigali emphasising mishaps
is detachment from the locali can '
cople interviewed i caity can be felt in Rwanda,
gndpwhere ;\éfr:;(iv‘e“r?OOz claims to be “not well informed” ;ﬁf{e 126(7:[)‘ 'Of e
 ional courts and thc generally more negative about the Tribunal tha ' brlbunal
Mironko 2003‘) T can elga;aca (Longman et al. 2004, p. 213-215; cfnlz_lI (?Ut e
3). also be felt in Arusha itself’ s T vin and
by a polyglot internati A itself, where the Tribunal i .
pl}‘lisi fgljﬁt(t)lellr;tcrnatlonal lcga.l community with a good Italianlcg?fal IZ dominated
wandans, both in the staff and in the audience (Cobbae: 2(2)1(r)73bl$ o
3; Vokes

2002, p4 1). hiS howe\/el ]II.g]l (:]lf ]lge as he I I l)“]]a noves t R“zanda to
: ' I h | s 1 t t i com
p]ete 1ts l g SeSs 1n the den’los fOr WhiC] it was pl i]“a] ;]y set u(])) ,

arge case 1 b 1 se .

" : ' on While the input legitimacy of the Tri
?::‘(::;Zt?sni;lgé ;f nil::xity ‘o‘ﬁm}dq timited macy .ot .the demos was problematic, angtzﬁgilev;/as gengrally laudable, the legiti-
Involvement niernational community, Rwanda antagonistic Tittle atention for .. establishing legitimacy came with its output. A . ‘prOblem that the Tribunal had in
stakeholders  |NGOs, Rwandan towards international victims in procedures handed out 30 judgment concerning 36 F:l - As of May 2908 the Tribunal had only
government ?o.rlnmutnity, becatu;e of its fof:its bureaucracy and costliness eve;n thgﬁ(;;e:arz?:i "fn?unal has been criticised
ailure to prevent the i o . i strat :
senocide p f:;zﬁd;):gcteodv;t;he Zetarsl..w.hllst the Tribunal managed to seli)ra] rl:srcr?g;? (E)lflfttle oo
Jicting the former pi i?n elshfng that rape can constitute the crime of genocl:rirclizonant
i criticism has f()cUslendlmSter Kamb'anda, looking into the role of the me’dcion_
| it tried, and thé possigln one‘g‘larmg omission: the fact that the RPF crin? -
he Sierra Leone Chief of‘Pr y p0¥1t1031 reasons for this. This background cau es
1t of the Prosecutor to init(i)esfec lilfll\(/):sstig)a:ilg%lue [ttlat “the lack of eagerness on Stie
of the Rwandan -~ ) s about crimes committe
o6 Hore, ﬂll’:t;"xc(;tl;z }z'rom - 'chall’er{ges the image of independi:c}; 36:12 .
305 in terms of the out u? 10(11] of vietor's justice lurks close around the Comere
Sonstrongly criticise% ' and o.utc’ome of Fhe Tribunal, its day-to-day working's
pproach in rape testimoniey Vlﬁnm. s organizations, for instance in the adversar-
o fict that perpetrators — 5, t‘ e dlSC‘IOSL‘ll‘C of the identity of certain witnesses
hilst their victims would ;gtllzl?hbegmmng. - would receive HIV/Aids medica—,
o ictims might prefer a- e emphasis on retribution is also valued differ-
% ihlty. Acadermics. on lzheveg stronger emphasis on retribution, includin
make true its ambiti\o’n of cjn?rli}g:li};a?? » have pointed at the failure of thi
narrative of the 1994 events (Hurst %OS;?(S\Z(:lalig(z\r/ll;irlzr?ligyzggg)ugh "

Table 2 The ICTR

Demos Output

Input

Preconditions
or legitimacyl
Legitimacy in

Slow, bureaucratic,
accusation of victor’s
justice as no RPF crimes
have been included

In line with international
human rights and
humanitarian law

Tnternational community;
Rwanda involved in
setting up, critical
afterwards, will take over
after 2008

International community
not democratically criticised for lack of
elected, “democratic contribution to
deficit” reconciliation
Rwandan national debate Little known on tribunal

T Tine with international Emphasis on retribution; k

human rights

Justificatory Little communication on
discourse aims in Rwanda

5.1 The International Criminal Tribunal for Rwanda

The establishment of the Rwanda tribunal by the Security Coun
gether with its sister ICTY, a shining example of how Ignatieffs *
tation” of human rights had finally come about (Table 2). The Tribunal’s
followed the Genocide Convention of 1948 and the Geneva Conventions 0 194
including genocide, war crimes and crimes against humanity and its tempor
diction was wide enough to cover both the genocide and the crimes comm
the RPF as it invaded Rwanda from the North (Morris and Scharf 1998;
Herik 2005). Procedurally, the emphasis would come to lie on common [
its more adversarial approach. In terms of stakeholder involvement and
cating its results the tribunal, vested in Tanzania, did not get as much atl
sister in The Hague, but was still fed and followed by countless NGOs,
which organisations like Hirondelle which published good media repot
proceedings. ~
This input legitimacy was further heightened by the fact that it was
self, at the time a member of the Security Council, that had asked for U
to be put in place. In spite of this early Rwandan support, however, th ‘
which the Tribunal derived its legitimacy was strongly that of the inter dan genocide, perhaps more than
munity. Even at the inception, the Rwandan government presented € a relatively widespread resolve ?ny other tragedy in the twentieth cen-
mechanism by means of which the international community could md 9“Y€11t1011: that certain 01‘11;1 es a © ;nake true t.he essence of the 1948
historical debt of not having prevented the genocide from taking pla mitted them enjoys immunit o O S-UCh gravity that no person or en-
drew its support once prosecutor Del Ponte indicated that she might al . * y and their punishment is the responsibility
warrants for members of the RPF government. As of that moment, &

Jurisdiction Procedures

of transfer

r of a case to Rwanda took place on the 11th of June 2007, cf
hief of i h
; of Prosecutions Coté, quoted in Reydams (2005)

)
!
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of the whole international community (cf. Reydams 2003). Following this doc-
trine of universal jurisdiction, a number of states — including Belgium, Switzer-
land, Spain, Finland, Canada and the Netherlands — instigated procedures against
persons involved in the Rwandan genocide, often after these had applied for asy-
lum in the countries concerned. Belgium, for instance, convicted four Rwandars;
amongst whom two Benedictine nuns, 10 imprisonment for war crimes in the

«Butare Four” case.
The main challenge to the legitimacy of these procedures lies in the demos and
en followed critically by

The procedures concerned are oft

its perceived interests.
ly where they concern ex-

Rwandan perpetrators, victims and the Diaspora, especial
colonisers or nations with some form of involvement in the 1994 events (Eftekari
2001, p. 1032). The Belgian resolve (o try Bernard Ntuyahaga for his suspected lfOl,é
in the killing of ten Belgian paramilitaries on April 7, 1994 is understood, becaus
of the direct interest in the matter. The work of the French anti-terrorism judg
Bruguiere has, however, met a great deal of Rwandan criticism. In 2006 Brugig
ublished a research report accusing Rwandan president Kagame of responsibili
for the 1994 plane crash, and recommended that Kagame (who enjoys immu
as a head of state) be tried by the ICTR, whilst issuing arrest warrants for ni
senior Rwandan officials (Rémy 2004). In response, the authorities in Kigali
only accused France of seeking to destabilise Rwanda, and instigated 2 civil s
concerning defamation against the French judge, but also stated that “The Fren
are trying to appease their conscience for their role in the genocide and are n
trying to find someone else to hold responsible for their acts here”.

5.2 The National Unity and Reconciliation Commission

As opposed to these primarily retributive processes in the ICTR and |

courts all over the world Rwanda’s National Unity and Reconciliation Com
strongly puts the emphasis on reconciliation (NURC 2003). While many
had initially pushed for a South African-style independent Truth and Recon
Commission with the power o establish a historical record and offer amn
government opted for a government body with relatively little powets ins
denginste 1998, p. 30). The NURC was established in 1999, and aims to
forum for Rwandan people of different categories to exchange on their p
find solutions in truth, freedom and mutual understanding” (NURC 2002,
instance through the organisation of neo-traditional ingando seminars an
camps for prisoners about to reintegrate into society.
Thus, even though the NURC is hardly a full-fledged justice institutic
portant to discuss its legitimacy and strategies of legitimation a8 itp
role in rebuilding the Rwandan demos around a particular govermﬁé
narrative of history and common identity (Mgbako 2005, p. 201; M

- ,
7 «Rwanda fury at Kagame trial call” BBC News (London, 21 November 200

bbe.co.uk/2/hifafrical61 68280.stm>>.
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p. 47). In broad lines, this narrati
' i s, this narrative emphasises the
tional identity, a : . ses the common Rwandan pa
government 12/(,)r Ilhdelzl‘zllmes }he Belgian coloniser in junction with the HuFt)uSe[xi::rr?'a-
ability and dangerousTntS ;n 1994. Tt leaves very little room for individual acco -
for the genocido wh'ly charges the whole Hutu ethnic group with respon 'b'L;r']t_
of the carrent <,)v ile positing all Tutsi as victims and glossing over‘t}; fl] fl "
2004, P. 57) Tf}iis f:rlnetpt (Penal Reform International 2004a, p. 19; Ti(zmi o
s, B 00 arrative is backed up by the P » P 175 Jlemessen
sionnisme” and an . . by the constitution that prohibits “divi-
way in which the l)illr?}ilgl(-m of a Hutu—Tutm divide. This narrativz, whi]cttsl i;htvhI
an people is presented seek§ to foster “a spirit of patriotism” amongst Rwa e
solidarity camps that st iit conferences but also at the ingando, the neo-traditio ni
sx-combatants ;gen 'Sdu' ents, politicians, church leaders, prostitutes, ex csol 1i s
, genocidaires, gacaca judges, and o S, ex-soldiers,
daneer of leaving li acaca judges, an others have to attend. It risks the
s riconciliaticiggoi;lgrlihmom for individual accountability and throwingna1 1;}“ ]L(hc
OPIC C e remaining tra fapl] : anket
Pottier et al. 2002). g trauma, anger and feelings of resentment (cf.
Donor participation in i
the NURC is high, as i
with a large num I gh, as in all Rwanda’s justice mechanisms
‘ g ber of foreign donors financing the pl‘oceediﬁgs (Oom;;h;gg?;;,

~ As:such, the mai
n stakeholders here are the government, in conjunction with the i
in-

terndtional communi i
unity, which both thus strongly put the emphasis on reconciliation

.3 Rwanda’s National Courts

; ~,'f h R :1 3 B l 3 1 l. 1 . .
e‘l 1 the wandan navllondl courts ha\/e le(«el\/ed relative }' ittie attention in the
o . . .
. N (& p a Cd an im rtant r
Illy bee“ str englhenbd over time (Table .;). .'uSt c].i ter the gen()(alde, thORWandan

The national courts

In
put Demos Output

: F}enerally in line with
international human rights
standards

Started of as highly
donor-driven, became
more of a Rwandan
enterprise over the past
decade

Judiciary accused of
being “Tutsified”, not the
perception of Rwandans

Increased strongly, in
terms of quality and
quantity, over time

Death penalty, not

administered after 1998 Emphasis on retribution,

criticised for lack of
contribution to
reconciliation

Little communication of
results

’ ‘Little communication

Ihternatio

nal communit
NGOs, Rwandan g
government
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0 of the eight hundred judges and
try by July 1994, and the rest

Table 4 The gacaca
judicial system was completely shattered: only 4

ieing i e still i e coun
lawyejrs pr?‘wc?g mulrjt\r)vaz)t1 ?)e\zsllfilslteliil alr?dﬂ:nany courthouses t}ad been destr:)yeid.
had elth(’:f o ?C(I)J W )én Genocide of 1996 established special chambe?r..s o tty
Rwanqa . Orggmcs (;\eﬁned in the Genocide Convention of. 1948, thoge crimes 1;;‘
at(\:tSROt 5:51;: lcidi Pénal committed in relation to the genocide, and crimes against
the Rw
humaniy” ber of years to rebuild the completely destrf)yed (and Pri‘i"OUSly
N lOOlf e k) Rwandan justice system: the first years atte? thf: gen()lfl ? »\{erel
asore! an'velyl;Nelzw ers flown in from abroad explaining the principles o C'mmlzlflf
CharaC@ﬂSCd yh nz/ore often than not had no primary or secondary e%uc;ltlon (r;ti
law to'JudgedeMOar sse 2002). Over time, however, thi§ changed, and t te coui ts
Re};llzgjagstgnstrengtgéh their output legitimacy by churning out a steady stream
ma

Dimensions — Input
Preconditions
or legitimacy|

Legitimacy in |Lack of fair trial guaran-|A community-owned or a |High degree of cases
general: tees, limited mandate government (and donor) theard, concerns about
procedures Link with traditional sponsored project? fairness of trials, trying
procedures the amount of accused
(750,000) problematic
Shifted from retribution
to reconciliation over
time; mandatory
reconciliation could
well lead to further
polarisation

Demos Output

Legitimacy in  |Underlying values
general: combine “traditional”
principles preference for
reconciliation with
international criminal law

v basis. Also, the amount of qualifie ‘ sz.;'{zﬁc(/f()/ﬁ)r Good communicatign Slrongly.concei'ved as Grca.t deal ql‘ national
about a thousand genocide cases on a yearly hl 't was estimated that only discourse strategy before starting community projects and  |and international
¢ . i - while it was : responsibility attention for the gacaca
. ; increased dramatically: while 1t W . : ! ‘
layeyers and éUdgieS hladersonnel actually had legal training 11 1995, this had risen Tavolvement  [High
of the Rwandan legal p \

Communities often still Victims hesitant,
9 V stakeholders highly fragmented
95% in 2006. ) ¢ only been strengthened over ;
4’s national courts have no
Generally, Rwanda’s na

s s built, but a

.t decade, with new legislation passed, staff trained and cou?:;?uliissn ey

giiome mo’re independent over the years. The Rwagdartlhzo(t)lrnle hand’ he ind :

. or judicial independence. Un g e

o safeguards for judicial in o limate i

hOldSﬂ S(:{“:;C iud%ciary cannot be separated from the authc.)rlttz}lgirsl 1?nked closp

geniccide Rwanda, with, for instance, SUPfemez%‘(’)‘i“ “Og(;fnge‘ymjens 2004, p. |

\ d Longman » P DY, BEJ

ic background (Des Forges an . ing rescarch o

eigl&?) Neveré;heless, Longman et al. (2004, p. 215)’__‘“ Cgrtf;d eogple were gene

] ’s'attitudes towards the national courts, not only foun | )pthat ethnicity d ‘

b i;e positive towards them than towards the ICTR but alsc :
mc sit

significantly influence attitudes.

perpetrators fear
collective incrimination

s also a more ideological reason for opting for the local courts, with the emphasis
on.the cultural authenticity and the reconciliatory character of these institu-
After a series of pilots the gacaca system finally took off in 2005. Below,
will-discuss some of the different dimensions, the justificatory discourse and the

Ivement of various stakeholders in the gacaca (Table 4).

In terms of their input, the gacaca have been designed to deal with crimes rang-
om-genocide to crimes against property.'® They consist of three levels, the
courts of the cell, the gacaca courts of the sector and the gacaca appeal

The local level courts function as courts of first instance, which can classify

imes committed during the genocide into three categories: the first category

¢s masterminding the genocide, rape and killing with exceptional zeal, the
tegory consists of killing and assault, and the third category covers crimes

roperty. Whilst the local-level gacaca only impose sanctions in the latter
‘ o leitimacy is made in the c¢ ’ oy make an invcn.tf)ry .ofall the crim@ committed in the community and
What might be the most interest.mg quest torhe;gare held on each of Rwan i klble for the class1hca}10n. Commumt}f presence h:as be.en ma‘ndatory as
Ruwanda’s gacaca, the neo_tmd.u}or.la.l cogrlS t'astitutions stakeholders ¢ ‘ nd the ga‘cac\a, are presided over t?y‘a minimum of nine village judges, the
thousand hills (Table 4). In legitimising these lr:;vell 25 (0 ,m ore legal-ratl ayo or integres, who are often illiterate (of (?0men 200.6).‘
ditional authority — in the Wejbcrlan sense — a8 ¢ ﬁrst\i nstance in all geno 'the1r 1‘nput leglltl-macy,.the proce@ura.l sate.guards within the gacaca
of authority. The gacaca, which are th.e courgt;é) ana have both a pragm: ticised from their inception. Organisations like Amnesty Ir%terl?z}tlor?al
heard in Rwanda had been debated since 1 ' { °F view Rwanda wa ky doubted thther the village courts cogld guarantee basic fair trial
ideological background. From 2 pfacf‘?al POIZb'ect conditions, by 1999 ﬂfi an open, independent and competent tribunal, and whether the no-
backlog of over 120,0001?“8'0“6:1817@ :;V:/llgd:; thia domestic court Syste ity of arms would not be compromised if suspects did not have a right
the sheer impossibility of trying ~

den

5.4 The Gacaca

- cation des poursuites des infraction 0 No 4072000 of 26/01/2001 setting up “Gacaca jurisdictions™ and organizing pros-

8 Loi organique du 30 aofit 1996 sur I’organisation des pours » partir du ler octobr clices constituting the crime of genocide or crimes against humanity committed
P i contre humanité, commises a p - 1, 1990 and December 31, 1994

crime de génocide ou de crimes i oh Court, The Hague, 6 ecember 31, 1994,

9 According to B. Johnston, President of the Rwandan High Court,
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to defence (Penal Reform International 2003a, b, 2005; Uvin 2003). Also, the fact 195
that confessions can lead to a severely reduced sentence has been criticised. As
with the national courts, the fact that the gacaca could not try RPF crimes severely
comprised their input Jegitimacy in the eyes of some stakeholders. In terms of pro-
cedures the gacaca draw loosely on the traditional way of solving disputes “on the
lawn”, with the community. Also, government discourse emphasised the degree to:
which reconciliation, as a core value, is in line with African tradition. There are cru-
cial differences, of course, in terms of the subject matter under discussion: genocide
instead of land issues and cattle theft (Reyntjens 1990, p. 3.

One of the strongest points in establishing input legitimacy is the involvement of
a very high amount of stakeholders in the process. In spite of the human rights con
cerns, the international community massively supported the process and provides
by far the largest part of the funding of the gacaca (Oomen 20052; Uvin 2001). Vi¢
tims’ organisations like Ibuka have also given their hesitant support to the process. I
addition, over 200,000 gacaca judges were trained and all adult village members ar
obliged to partake in the process. An extensive communication intervention, draw
up with assistance of John Hopkins University, made that 96% o :
heard of the gacaca by 2003 (Babalola et al. 2003). The public attitude towards ¢
gacacd, as looked into in 2002, was generally positive, with 82% of the people i
terviewed claiming that they had confidence in the gacaca process (Longman ¢
2004; p. 217).

The demos at play here is thus that of the community. While often romantici
the gacaca that have been held since 2005 have also brought some of the tens
that exist at this level to the surface. While participation in the weekly gacaca
voluntary in the pilot phase, it was the reticence to participate that caused th
ernment to make it mandatory after 2004 (Penal Reform International 200
Reasons for this hesitation were both pragmatic and ideological. People often
ferred to work on the fields instead of attending the lengthy meetings. Butm
feared, and continue to fear, the gacaca procedures: the reopening of old w
the sense of victor’s justice, the accusations of friends and family membe
Reform International 2004a, b). Often, the gacaca are considered mote of :
ment project than a local initiative, and support for the process could well
to support for the national Rwandan demos. The degree to which this wid
has legitimacy, in the sense of voluntary compliance, is highly debate ‘
ident Kagame received 95% of the votes in the 2003 presidential election
rights organisations speak of a “gictatorship under the guise of democt
national Crisis Group 2002; of. Human Rights Watch 2003). The influ
authoritarian climate on reconciliation could well be tragic: as Tiemess
p. 58) writes: “the state-imposed approach of command justice has po
identity of the participants in Gacaca — perpetrators remain Hutu§ an
survivors remain Tutsis”. ;

If the input legitimacy and the adherence to the demos concerned pro
mixed picture that has shifted over time, the same goes for the gacac
the one hand, the amount of cases that had been treated by the gac
was impressive: nearly 820,000 cases were classified, including th

riest and import it

fealisation tha]zot;lét:et :rl(l:hont.les.” At the same time this classification led to the

e et 1oty and 1o OV(;I. 750,000 suspects of the gacaca, an amount that will

e, In adltion NG()Z }\])v IC}.l the ov.erloaded Rwandan prisons do not have the

B artnocs of ga,caca s ave issued d1§conce1'ting reports on intimidation and dis-

e o 5 T e ndesses, and villagers fleeing in order to evade being tried

pragmatic instrument for tﬁeiugi;ﬁz;ff? 23:; 2}11 ?18 aldso (;l “Sergone ettt

i  for the | undred thousa

izlu as ;nﬁ.\::tlr(;l:. reconciliation 1§ rr}andellory, and that might for thatnr(:::segss t;ittorilio
ion among the victims but also “intensify a retributive sense o{’ju:ticz

and a desire for vengeance a A
0.73,74). mong the Hutu majority” (Corey and Joireman 2004,

6. Conclusions and Recommendations

L egitimacy is > feature linki iti
/pe fce_l ’;1}(1:,); 1:t Ltll:jc; ch(;r: 13;&:13 11nk1ng transitional justice institutions to sustainable
: \gitimacy, most partic‘u]parlg ?n tah[eu;?lrllzr[:to Zf:sctfal(l)ft?n em? irical s th
dlin . il the « ations of global govern
alsac;sr(;;i (1)1::2); ()tl;zt:rsrlr:;(ipal justice s_ettings. While studies into ;;geople’?;i:erct:;-t
e i 1ve..assumpt10ns, on the legitimacy of truth commissions
el fonorion & S, Elals.and othgr'Justice mechanisms are important, the3;
e ity and esOa] ?seh)rfe. L§g1t1m§cy, as legal sociologists teach us, is
ioning O,n thei}; . :OSV ?Zuceptlons of transitional justice institutions ﬂ;lC-
e nional prosed e fge gt them, and their availability. In the absence
0 Or adversets, seon :re,. (])1r instance, people might prefer an international
| t},lis isp;h ml% t express support for traditional justice institu-
s ahowt legal cltreth sbout th ran of avalble ptione. A it
neral, recommendation to come out of this Ir]egse arch i oot
el o s research is then somewhat para-
- desi(;;tslrlet t;rggg;h;itd empmca? research on what justice mechanlzsms
\fege.nce o alt,er oy Ovae;ipéz):ate, but to simultaneously realise that
dimensi e :
egre;résgn “?giliglt;malcy to look into is the input. Input legitimacy con-
s e se}t)uop edthel'e.t() .the procedures by which transitional
0 imemationé] levplzig t.he pr1nc1.p‘les on which they are based. It is es-
il s 1 el that mpgt legitimacy runs the risk of becoming con-
y:-as long as the establishment of, for instance, international(ised)

S 1(‘)“()We( ”le Ii i n 1nternat ()“al h] mant g]l‘g
ght I'UleS, and 18 based (o] i i i
are dee”led to be [egitilnate. k

Ila onal Se vice o Gacaca Jurisdict O Vi e aca
: ; : ;. ctions (2 06) he achievement in gac
- nklkO 'gaCaCa.gO V.I'W/pdf/AChl vements%20in%20Gacaca %ZOC()urtS.pdf. Ac-

I 3 lltS Watch rep W. W, N = =
g eports :
esst o . s on R anda, <http//hr .01‘g/d0c/.t africa_pub&c
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True input legitimacy goes further. Procedurally, for one, transitional justice in-

stitutions have to be set up in procedures involving all stakeholders, not merely
the majority. At the international level, it is crucial to have the initial support of
the country concerned, as was the case in setting up the Rwanda tribunal but also
in the state referrals to the ICC by Uganda and the Democratic Republic of Congo.
The way in which the situation in Darfur was brought to the attention of the ICC, via
the Security Council, risks a lack of local legitimacy through its non-involvement of

key Sudanese actors.
The same need for the involvement of all stakeholders, and consensual as op-

posed to majoritarian decision-making is at play at the national level. Procedures
which exclude major stakeholders, whether they are perpetrators, victims ot"the
international community, risk being considered illegitimate by these stakeholders
from the beginning. This is why the process of designing transitional justice institu-
tions has to be as open as possible, and to truly incorporate the suggestions offered
from all different sides.

In addition, procedurally, the mandate of the institution concerned is of key ir
portance: the role of all actors, including that of the international community;in t

conflict has to fall under the jurisdiction of, for instance, the court concerned. Ea

Timor is a case in point, where the fact that the Special Court could not look into I
he tribunal in the eyes of ma

donesia’s central role in the atrocities delegitimised t
Timorese right from the start.

Concerning the principles on which transitional jus
examples like Rwanda’s gacaca teach us that it is importan
tutions on universal human rights, but to also build on, for instance, religious

possible. These two sources do not have to be-mut

traditional values where
exclusive, and relying on both can substantially strengthen the input legitima
“our institution”. Tl

a tribunal or truth commission, giving it the quality of
that South Africa’s Truth Commission also departed from the African:n
ubuntu — “people are people through other people”, and the reliance on nak
a traditional dispute resolution mechanism — in East Timor all servedito €
the legitimacy of these institutions in the eyes of key stakeholders, without
tially derogating human tights guarantees. Meanwhile, such institutions sho
jead towards forced reconciliation or lack of redress; as Allen (2005;
“there is no reason to believe that Africans are more inclined towards reconc
than other people”. In addition, it is important to explicitly commu
the principles and procedures on which the mechanisms are based from
beginning.

Classically, theorists of Jegitimacy often stopped at the i
recent rise of global governance and the resulting fragmentation of polit
for an explicit focus on the legitimacy of the demos setting up the trafisitio
mechanisms and the degree to which this is a mythical community of bel

This challenge is most poignant at the international level. The failu

ternational community to intervene in the Rwandan genocide, for inst
le’s

to a severe lack of Jegitimacy within Rwanda that influences peop
of the ICTR and donor support to other institutions alike. Ata mote £

the internation ity i
tieular group ;1; ;(;g;?euzﬁ is, these days, only a community of belonging to a par-
At the international level [h~ at.Wo.rst — labelled as pro-Western and imperiaiisl
suakeholders in pI‘OCegSeg’ fden‘,’ J.ustlﬁcat(.)ry strategics and the involvement of ali
docs a principled COl;lmkit;)n en‘:tctl(s)loll-{naklng becloniles more important than ever, as
of development cooperation, socio-economic justice in, for instance, the field
The most it [
the demos in d];ltjeorrrtrlaiilif“;il;d]an'l?ssons concern.ing the role of the legitimacy of
well lic at the level of thé; natioeég_lst:;rtlzcyr;)g ;r]agrzsixtignal jlustice mechanisms might
most logical com ; . Pt st is how the nation-state is still the
tice mecghanisms :}11‘(1;;113/ l(i)é Zflt(})lf‘glng, and the_ priority in setting up transitionalligls%
1 narratives of belongin dls level, hO(')klng on to processes of nation-building
(ime in which a great él%ea;b’ (il?d Streng;hen{ng them. This is important to note at a
institutions, which have bud 0}!1101‘ attention and resources goes to international
tems. An empirical perspect%szg (t)f altcg:t?i?a)::}?xacggd thfse of he national court sys
complementari ; : s extra weight to the doctrine of
e ‘(?omestic C;}:lrinsi/sr?eiizst ;\a(r:laistei:ogu?:;tltr;g more resources into stt‘en;l:l;;;);
{h‘e con}pl.etely ruined national judicial systenm);vie,‘gﬁf?{tln RW)an‘d.a, for instance,
ovel within a decade. 1ilt to a generally acceptable
__ Of course, this nati
o This S er:frg(:}tll?;ilr:ewos then? has to be legitimate in the eyes of all its citi-
Rwanda’s justice mech pro lem in Rwanda lies. The most crucial flaw in each

i the compliance wit }zllmtsms - thg NURC, the domestic courts, the gacaca —
macy. Even if Rwanda hasslgttz rules is hardly voluntary, the key feature of legit-
von 95% of the votes, this is :2 d"éumpal‘ty elections in which president Kagame
he country rather than ana' dhy njost analysts as an indication of the fear that

N SLS, ough to establi e A
hi‘b:?ssot:)r;; Sf;g:‘igf(t)ls on.the shared nature of the nftiona?g(;::;:il.] fesitimacy:
is as important as i,:/l:?c; IT]eChamSmS.’ where the quality of voluntary com-
ttle or no space for alte  Forced reconciliation, as it takes place in Rwanda
f anger and grievance cal;anit~llve o ratives, individual accountability and feel-
ge role in the genocide. Tr clp perpetuate the very narratives that played such

reality of the past' anzehtr llléh-telllng requires openness on the whole messy
members of the g;vernni) N e all“ thos‘e responsible accountable, whether
g of a Belgian pri ent or of the international community. Thus, the

;, priest played an important role in legitimising the gacac,a in

of some local actor i
- Of Son ors, while the im ibili ' ing i
{ e loca possibility of looking into RPF-crimes

tice mechanisms are bas
t to not only found

imacy of i i
- decisbgon_ It{f:;:k(ilzgl(;:[1‘11.thhelrm(')re‘, is not (?nly related to the consensual
e On, o .tes~ alsoin its capacity to achieve socio-economic
L ooty an acclelslzlffe;ences, wh'ether in Uganda, Rwanda or East
A Suemn of fasie ;) moe(():c:l,’ hf)umwng'and edgcation above justice.
it I ¢ mechanisms are perceived as fair, they will
; y operate within a context of ongoing discrimination and
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Finally, and as important as the input, is the output of all transitional justice
mechanisms involved. The conceptual model makes a distinction between output
and outcome, and argues that both are equally important. Important elements in the
output of transitional justice procedures include accessibility in terms of distance
and language, the pace of the procedures and their cost-effectivencss. The costliness
of the ICTR, for instance, in combination with its slow pace, dampened enthusiasm
for the Tribunal amongst internal and external actors alike. The Rwandan domestic
courts, on the other hand, made up for their serious initial flaws by a reasonable

output.
One of the main concerns and strongest grounds for delegitimisation in terms:of

output is a perceived bias in prosecutorial policies. The fact that the ICTR has; to

date, failed to incriminate members of the RPF, in spite of overwhelming evidence
of grave human rights abuses on its side, severely delegitimised the Tribunal in the
eyes of the perpetrators but also, for instance, members of the international human
rights community. A very pragmatic recommendation here would be to truly put il
interests and expectations of the population concerned, in all its diversity, first:i
drawing up prosecutorial policies.
Looking at output legitimacy through the eyes of those most concerned als
shows once again that retribution and reconciliation are not mutually exclusive con
cerns but should function —in the words of a Timorese activist — “as the two wing
of an aeroplane”. An exclusive focus on reconciliation is as destructive as the p |
retributive approaches of the Nuremberg paradigm. Here, cooperation between 1
stitutions geared primarily towards retribution, and others focused on reconcili
becomes very important.
Finally, looking at the case of Rwanda has shown how legitimacy is not:a gy
but a quality that has to be gained, and explained, on a case by case basis, W
physically rebuilding the country and reweaving common narratives of belo:
Nowhere is this more difficult than in those societies that have been torn ap

countless cruelties over, at times, decades. But then again, nowhere is"wot

the “generalised perception or assumption that the actions of an entity are des ppi[;{‘acnzl?ﬁf; GA (1995) The legitimacy of transnational legal institutions: .
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