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Human Dignity in the Roberts Court:
A Story of Inchoate Institutions, Autonomous Individuals,
and the Reluctant Recognition of a Right

ERIN DALY"

INTRODUCTION

From the very beginning, the Supreme Court of the United States has
recognized that dignity is relevant to the interpretation and application of
the Constitution. Indeed, the Court has referred to dignity almost 1,000
times in its 200-plus year history. With some notable exceptions, most of
those references are fleeting and concern inchoate items such as the dignity
of a contract, of an invention, or of a court.

Since the end of World War IlI, however, when the Universal
Declarations of Human Rights influenced courts around the world to
recognize “the dignity and worth of the human person” and one national
constitution after another made the right to human dignity fundamental,
even some American Justices began to recognize how the value of human
dignity underlies other constitutional rights. Indeed, since then Justices
have interpreted the First, Fourth, Fifth, Sixth, Seventh, Eighth, and
Fourteenth Amendments to rely in some part on the idea of human dignity.?
That trend continues to this day and may even be expanding.

Moreover, the Court — since its inception — has found that dignity
undergirds the principle of federalism and, in a series of cases since 1996
under the Tenth and Eleventh Amendments, the Court has raised the
principle of dignity to constitutional (or even super-constitutional) status,
holding that the dignity of the states immunizes them from private suits in
their own or federal courts.’

Although some scholars have noted the emergence of state dignity as a
constitutional value, and other scholars have noted the Court’s failure to
give individual dignity its constitutional due, this article argues, first, that
the Supreme Court is inching toward a greater recognition of the

* Professor of Law and Associate Dean for Faculty Research and Development, Widener
University School of Law (Delaware). 1’d like to thank in particular Mathias Reimann for his comments
on an earlier version of this article.

1. Universal Declaration of Human Rights, G.A. Res. 217 (lll) A, U.N. Doc. A/RES/217(111)
(Dec. 10, 1948).

2. Seeinfra Part I1.B.

3. SeeinfraPartI.C.
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constitutional value of human dignity and, second, that the state dignity
cases are not so far apart from the individual dignity cases and may in fact
provide a theoretical framework for enhancing constitutional protection for
the right to individual dignity.*

This article, therefore, will proceed in three phases. First, it will
analyze the theoretical foundations of the state dignity cases from the
eighteenth century to the late twentieth century.® Second, it will describe
the newer and less theoretically grounded individual liberty cases from
World War 11 on, including how the concept of individual dignity has fared
in the Roberts Court.® And, third, with attention to the reasons for the
judicial reluctance to embrace individual dignity as a constitutional right or
value, it will show how the theoretical foundations of the federalism cases
and the interests in the individual rights cases actually converge so that the
theory that justifies recognition of state dignity could also serve to give
form to the constitutional right to human dignity.’

PART ONE: STATE DIGNITY AND THE VALUE OF IMMUNITY
A. The Chisholm Prologue

The Supreme Court of the United States has recognized since its
inception that the concept of dignity is significant to constitutional
interpretation. The first use of the term by the Supreme Court was in the
celebrated — or notorious — case of Chisholm v. Georgia.® In that case, the
Court was required to determine whether the state diversity clause of Article
111, permitting suits between a state and a citizen of another state, permitted
only suits by states against citizens or permitted suits by citizens against
states as well.® The majority of the Court read the language plainly,
notwithstanding the argument that the decision to mention the states first
indicated an intention on the part of the Framers to permit suits in federal
court only where the state was the plaintiff."° As Justice Blair explained, “A
dispute between A. and B. assuredly [is] a dispute between B. and A. Both
cases, | have no doubt, were intended; and probably the State was first
named, in respect to the dignity of a State.”*' Justice Blair rejected
Georgia’s contention that “that very dignity seems to have been thought a

See infra Parts 11, I11.

See infra Part I.

See infra Part 11.

See infra Part 1.

2 U.S. (2 Dall.) 419, 451, 453 (1793).
1d. at 430.

See generally id.

Id. at 450-51.

POOXONO O~

e
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sufficient reason for confining the sense to the case where a State is
plaintiff.”*

We should have known then that dignity would be a difficult concept
for the Court, for while the Court has had no reluctance to refer to it and
even to rely on it, defining it and understanding it have almost completely
eluded the Court’s grasp. The Chisholm case suggests why. In Chisholm,
as in many subsequent cases, the Court or individual Justices recognize that
certain entities are imbued with dignity and that such dignity entitles them
to certain respect or perhaps even presumptions.”* But it is never clear
exactly what dignity gets you. Does it merely get a state listed first in the
diversity clause or does it in fact immunize it from all suits against it to
which it does not consent? Although the Chisholm Court held that dignity
had no real constitutional consequences, it was soundly reproached for its
misinterpretation when, within a few years, the Constitution was amended
to make clear that a state’s dignity did in fact immunize it from law suits.*
In fact, recent cases have insisted that Chisholm’s failure to recognize the
dignity that was due States was met with shock and surprise by the nation.™

From the beginning, however, the Court has recognized the dual nature
of dignity as a constitutional value. While the question before the Court

12. 1d. at451.

13. Chisholm, U.S. (2 Dall.) at 450-79.

14. U.S. CoNsT. amend. XI (“The Judicial Power of the United States shall not be construed to
extend to any case in law or equity against a state by a citizen of another state.”).

15. See, e.g., Alden v. Maine, 527 U.S. 706, 715 (1999) (“The generation that designed and
adopted our federal system considered immunity from private suits central to sovereign dignity.”). In
1854, Justice Campbell described the reaction to Chisholm as follows:

One month after, January, 1794, the senate was moved . . . to adopt the eleventh amendment

to the constitution, declaring that the constitution should not be construed to authorize such

suits. Various attempts were made in both branches of congress to limit the operation of the

amendment, but without effect. It was accepted without the alteration of a letter, by a vote of

23 to 2 in the senate, and 81 to 9 in the house of representatives, and received the assent of

the state legislatures. Georgia ratified the amendment as ‘an explanatory article,” her

legislature ‘concurring therewith, deeming the same to be the only just and true construction
of the judicial power by which the rights and dignity of the several States can be effectively
secured.’
Florida v. Georgia, 58 U.S. (17 How.) 478, 520 (1854) (Campbell, J., dissenting). But other cases have
noted that the affront to dignity might have been a convenient way to present a more troublesome assault
on state treasuries though not on the states themselves.

When Chisholm dared to sue the ‘sovereign state’ of Georgia, all the states were so indignant

that Congress moved with vehement speed to prevent subsequent affronts to the dignity of

states. More than the dignity of a sovereign state was probably at issue, however. When the

Eleventh Amendment was proposed many states were in financial difficulties and had de-

faulted on their debts. The states could therefore use the new amendment not only in defense
of theoretical sovereignty but also in a more practical way to forestall suits by individual cred-
itors!
Petty v. Tennessee-Missouri Bridge Comm’n, 359 U.S. 275, 277 n.1 (1959) (quoting MARIAN D. IRISH
& JAMES W. PROTHRO, THE POLITICS OF AMERICAN DEMOCRACY 123 (1965)).
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was whether a “judgment by default, in the present stage of the business,
and writ of enquiry of damages, would be too precipitate in any case, and
too incompatible with the dignity of a State,”® several Justices
acknowledged that not only states but individuals too have dignity.
Moreover, as Justice Wilson expounded, the dignity of a state is inferior to
that of man:

Man, fearfully and wonderfully made, is the workmanship of his all

perfect Creator: A State; useful and valuable as the contrivance is,

is the inferior contrivance of man; and from his native dignity

derives all its acquired importance. When | speak of a State as an

inferior contrivance, | mean that it is a contrivance inferior only to
that, which is divine."’

This religious patina over the concept of dignity may be contrasted
with the adamantly civic version in the opinion of Chief Justice John Jay in
the same case. Speaking of the Constitution, the Chief Justice said: “It is
remarkable that in establishing it, the people exercised their own rights, and
their own proper sovereignty, and conscious of the plenitude of it, they
declared with becoming dignity, ‘We the people of the United States, do
ordain and establish this Constitution.””*® In Jay’s view, dignity is not only
a secular concept, but an evolving one as well.”* And it is not only an
individual attribute but a collective one.®® The American people, he seems
pleased to note, are gaining a dignity that is commensurate with their
maturing political self-consciousness.? As this article will demonstrate, the
concept of dignity has evolved and continues to evolve, not only with the
political maturity of the Nation but with that of the whole world.

Notwithstanding these brief allusions to human dignity, the vast
majority of references to dignity in the nation’s first century and a half
associate it with inanimate objects and abstract concepts or contrivances.

B. Pre-Modern Dignity

Throughout the eighteenth and nineteenth centuries, the vast majority of
Supreme Court cases that refer in any way to dignity ascribe it to states, the
United States, or foreign nations. Thus, from the earliest times, dignity has

16. Chisholm, 2 U.S. (2 Dall.) at 452-53.

17. Id. at 455 (emphasis added) (explaining later, by quoting Cicero, that of all inferior contriv-
ances, states are the most ““acceptable to that divinity’”).

18. Id. at470-71 (quoting U.S. CONST. pmbl.).

19. Id. at 469-73.

20. Id.

21. Chisholm, 2 U.S. (2 Dall.) at 469-73.
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been associated with sovereignty.?? And sovereignty has been associated
with immunity, as presaged in Chisholm.?

In Schooner Exchange v. McFaddon,? Chief Justice John Marshall held
that neither France (nor her emperor Napoleon) could be subject to the
jurisdiction of the United States courts while the countries were at peace; an
action to recover a ship that had been taken by the French could therefore
not be maintained in the courts of the United States.”® As Marshall
explained, “A foreign sovereign is not understood as intending to subject
himself to a jurisdiction incompatible with his dignity, and the dignity of his
nation, and it is to avoid this subjection that the license has been
obtained.”® France’s sovereignty, her dignity, and her immunity from suit
were inextricable.”’

The theory is further developed in Justice Johnson’s opinion in
L ’Invincible®® in which he held that so long as France was neutral, the
American courts had no jurisdiction over her or her duly commissioned
privateer. Johnson explained that, as

a consequence of the equality and absolute independence of
sovereign states . . . every sovereign becomes the acknowledged
arbiter of his own justice, and cannot, consistently with his dignity,
stoop to appear at the bar of other nations to defend the acts of his

22. For a recent example, see South Carolina v. North Carolina, 130 S. Ct. 854 (2010) (holding
that South Carolina’s sovereign dignity warranted a very high standard to determine the ability of Char-
lotte to intervene in a suit against South Carolina’s objection, and North Carolina’s sovereign dignity
warranted a presumption that North Carolina would adequately represent Charlotte’s interest, obviating
the need for Charlotte to intervene).

23. Chisholm, 2 U.S. (2 Dall.) 419.

24. 11 U.S. (7 Cranch) 116 (1812).

25. Id. at 146-47.

26. Id. at 137-38. Elsewhere in the case, Marshall explained that a public armed ship (as distin-
guished from private property):

constitutes a part of the military force of her nation; acts under the immediate and direct

command of the sovereign; is employed by him in national objects. He has many and

powerful motives for preventing those objects from being defeated by the interference of a

foreign state. Such interference cannot take place without affecting his power and his dignity.
Id. at 144.

27. For more modern versions of this principle, see Nat’l City Bank v. Republic of China, 348
U.S. 356, 362 (1955):

As expounded in The Schooner Exchange, the doctrine is one of implied consent by the

territorial sovereign to exempt the foreign sovereign from its ‘exclusive and absolute’

jurisdiction, the implication deriving from standards of public morality, fair dealing,
reciprocal self-interest, and respect for the ‘power and dignity’ of the foreign sovereign.
Id. (quoting McFaddon, 11 U.S. (7 Cranch) at 136-37, 143-44). See also Boos v. Barry, 485 U.S. 312,
324 (1988) (acknowledging the dignitary interests of foreign embassies and assuming the obligation of
the United States to recognize such interest).
28. 14 U.S. (1 Wheat.) 238 (1816).
29. Id.at238.
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commissioned agents, much less the justice and legality of those
rules of conduct which he prescribes to them.*
Again, sovereignty establishes dignity, which justifies immunity from suit.*
But Johnson’s explanation of the source or nature of sovereignty is telling:
it partakes of “equality and absolute independence.”® Johnson further
explains that to subject France to suit

would have violated the hospitality which nations have a right to
claim from each other, and the immunity which a sovereign
commission confers on the vessel which acts under it; that it would
have detracted from the dignity and equality of sovereign states, by
reducing one to the condition of a suitor in the courts of another.*®

Both absolute independence — or what would now be termed
“autonomy” — and equality continue to the present day to undergird the
judicial concept of dignity, as will be further discussed below.

In the meantime, it is simply worth noting that the Court’s earliest
conception of dignity is one that is closely tied to sovereignty and that
results in immunity from suit, whether the dignified entity is a foreign
nation or an American state.*

Some Dignity, Some Immunity

The relationship between sovereignty, dignity, and immunity may
explain the Chisholm Court’s failure to immunize American states from
suit: the language of the Constitution, in Article 11l and elsewhere, seems to
accord states some degree of sovereignty that is less than full, and their

30. Id. at 254-55.

31. Id. at 256.

32. 1d. at 254.

33. L’Invincible, 14 U.S. (1 Wheat.) at 256.

34. In Craig v. Missouri, an action for assumpsit was defended under the authority of a state law
that was held, by a divided Court, to be an unconstitutional bill of credit. 29 U.S. (4 Pet.) 410 (1830).
The majority noted that:

[i]n the argument, we have been reminded by one side of the dignity of a sovereign state; of

the humiliation of her submitting herself to this tribunal; of the dangers which may result

from inflicting a wound on that dignity: by the other, of the still superior dignity of the people

of the United States; who have spoken their will, in terms which we cannot misunderstand.
Id. at 437-438. see also United States v. Diekelman, 92 U.S. 520, 524 (1876):

One nation treats with the citizens of another only through their government. A sovereign

cannot be sued in his own courts without his consent. His own dignity, as well as the dignity

of the nation he represents, prevents his appearance to answer a suit against him in the courts

of another sovereignty, except in performance of his obligations, by treaty or otherwise,

voluntarily assumed.

https://digitalcommons.onu.edu/onu_law_review/vol37/iss2/4
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dignity is therefore not sufficient to completely immunize them from
unconsenting suits.*® Years later, Chief Justice Marshall would express
skepticism at the thought that it was a state’s dignity that protected it against
suit.® In Cohens v. Virginia, he posited that since the Eleventh
Amendment prohibits jurisdiction only in cases brought by individuals
against states, and not in cases brought by other states or foreign nations,
“We must ascribe the amendment, then, to some other cause than the
dignity of a State.”® But he explained this quickly: “There is no difficulty
in finding this cause. Those who were inhibited from commencing a suit
against a State, or from prosecuting one which might be commenced before
the adoption of the amendment, were persons who might probably be its
creditors.”® In Marshall’s view then, a state’s dignity is not sufficiently
talismanic to protect it from all litigious advances.®®*  Indeed, the
Constitution specifically allows for cases in which states shall be a party to
suits brought in federal court, but only in the Supreme Court’s original
jurisdiction, which is consistent with the quantum of dignity that states have
in the federal system.”” As Justice Field explained in his concurrence in
Virginia v. Rives,* the Constitution’s

framers seemed to have entertained great respect for the dignity of a
State which was to remain sovereign, at least in its reserved powers,
notwithstanding the new government, and therefore provided that
when a State should have occasion to seek the aid of the judicial
power of the new government, or should be brought under its
subjection, that power should be invoked only in its highest
tribunal.*?

Were it otherwise, Justice Field opined, the Constitution would never have
been ratified.*

To similar effect is the first Justice Harlan’s dissent in Ex Parte
Young,” in which the majority’s sleight of hand avoided the Eleventh

35. See U.S. CONST. art. I11; see also Chisholm v. Georgia, 2 U.S. (2 Dall.) 419 (1793).

36. See Cohensv. Virginia, 19 U.S. (6 Wheat.) 264, 406 (1821).

37. 1d.

38. Id.

39. Id.

40. U.S. CoNsT. art. I, § 2, cl. 2. See Virginia v. West Virginia, 206 U.S. 290 (1907) (stating
that the Supreme Court has original jurisdiction over case involving debts owed by West Virginia to
Virginia upon formation of the former as a state, notwithstanding the Eleventh Amendment).

41. 100 U.S. 313, 337 (1880).

42. 1d. at 337.

43. 1d.

44, 209 U.S. 123 (1908).
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Amendment bar of suits against states by allowing suits against state
officers.* Harlan, unlike his brethren, was troubled by the insult to a state’s
dignity caused by subjecting its officers to suit in federal court, particularly
under the circumstances of this case, which included the imprisonment of
Minnesota Attorney General Edward Young by federal officers for
prosecuting in state court a state law limiting railroad fees in alleged
violation of the federal constitution.* States’ immunity from suits by other
states is more limited. Because such a claim of immunity “necessarily
implicates the power and authority of a second sovereign, its source must be
found either in an agreement, express or implied, between the two
sovereigns, or in the voluntary decision of the second to respect the dignity
of the first as a matter of comity.”*

C. Modern Times: The Dignity of State Sovereign Immunity

It would take until the end of the twentieth century for the Court to
upgrade both the dignity and sovereignty of states to the point where
immunity from suit would attach for almost all types of suits in state and
federal courts and before administrative agencies.®® In a series of cases

45. Id. at 204.

46. “l am justified . . . in now saying that the men who framed the Constitution and who caused
the adoption of the 11" Amendment, would have been amazed by the suggestion that a State of the
Union can be prevented by an order of a subordinate Federal court, from being represented by its attor-
ney general in a suit brought by it in one of its own courts; and that such an order would be inconsistent
with the dignity of the states as involved in their constitutional immunity from the judicial process of the
Federal courts (except in the limited cases in which they may constitutionally be made parties in this
court), and would be attended by most pernicious results.”

Id. at 168-71, 204 (Harlan, J. dissenting).

47. Nevada v. Hall, 440 U.S. 410, 416 (1979).

48. For discussion of the operation of the Eleventh Amendment in federal court, see Hess v. Port
Auth. Trans-Hudson Corp., 513 U.S. 30, 52 (1994) (noting that the concerns that underpin the Eleventh
Amendment are the solvency and dignity of the states). See also Idaho v. Coeur d’Alene Tribe, 521 U.S.
261, 262, 268 (1997):

[T]he dignity and respect afforded a State, which the immunity is designed to protect, are

placed in jeopardy whether or not the suit is based on diversity jurisdiction . . . [t]he dignity

and status of its statehood allows Idaho to rely on its Eleventh Amendment immunity and to

insist upon responding to these claims in its own courts, which are open to hear and

determine the case.
Id.; see Kimel v. Fla. Bd. of Regents, 528 U.S. 62 (2000). For discussion of the operation of the Ele-
venth Amendment in state court, see Alden v. Maine, 527 U.S. 706 (1999). For discussion of the opera-
tion of the Eleventh Amendment in federal administrative agencies, see Fed. Mar. Comm’n v. S.C. State
Ports Auth., 535 U.S. 743, 760 (2002):

Simply put, if the Framers thought it an impermissible affront to a State’s dignity to be

required to answer the complaints of private parties in federal courts, we cannot imagine that

they would have found it acceptable to compel a State to do exactly the same thing before the

administrative tribunal of an agency, such as the [Federal Maritime Commission].

Id. But see Jennifer L. Greenblatt, What’s Dignity Got to Do with It?: Using Anti-Commandeering
Principles to Preserve State Sovereign Immunity, 45 CAL. W. L. REV. 1 (2008) (arguing that the anti-
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beginning in 1996, the Court has held that the Eleventh Amendment
(barring certain suits against states) is shorthand for a more general
immunity for states from all suits.”” The principal justification for this
impressive degree of protection is the dignity of the states.”® In Idaho v.
Coeur d’Alene Tribe, for instance, the Court recognized “the dignity and
respect afforded a State, which the immunity is designed to protect.”
While the four Justices who dissented in these cases have consistently called
the dignity rationale for state sovereignty “embarrassingly insufficient,«? it
is nonetheless firmly entrenched in the law at this point and shows no signs
of weakening.>

PART TwO: THE EMERGENCE OF INDIVIDUAL DIGNITY

The habit of assigning dignity to incorporeal things does not begin to
wane until the turn of the nineteenth century when hints of human dignity
began to emerge. Of course, the first people to be recognized as having

commandeering principle of the tenth amendment, rather than the concept of state dignity, should justify
state court preclusion of federal law claims).

49. “The generation that designed and adopted our federal system considered immunity from
private suits central to sovereign dignity.” Alden, 527 U.S. at 715. See also Coeur d’Alene Tribe, 521
U.S. at 262 (“The dignity and status of its statehood allows Idaho to rely on its Eleventh Amendment
immunity and to insist upon responding to these claims in its own courts, which are open to hear and
determine the case.”). See also S.C. State Ports Auth., 535 U.S. at 760 (“The preeminent purpose of
state sovereign immunity is to accord States the dignity that is consistent with their status as sovereign
entities.”).

50. The Eleventh Amendment does not exist solely in order to “preven[t] federal-court judgments
that must be paid out of a State’s treasury,” Hess, 513 U.S. at 48. It also serves to avoid “’the indignity
of subjecting a State to the coercive process of judicial tribunals at the instance of private parties.””
Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 58 (1996) (quoting Puerto Rico Aqueduct & Sewer Auth.
v. Met Calf & Eddy, Inc., 506 U.S. 139, 146 (1993)). While the Court was willing, in 1996, to acknowl-
edge both these underpinnings for state immunity from suit, by 2002, it wrote that “the primary function
of sovereign immunity is not to protect state treasuries, . . . but to afford the States the dignity and re-
spect due sovereign entities.” S.C. State Ports Auth., 535 U.S. at 769.

51. Coeur d’Alene Tribe, 521 U.S. at 268.

52. S.C. State Ports Auth., 535 U.S. at 770 (Stevens, J., dissenting) (quoting Seminole Tribe of
Fla., 517 U.S. at 97 (Stevens, J., dissenting)).

53. The principal exception to state sovereign immunity has been, and continues to be, suits
brought by the United States. Other exceptions to state sovereign immunity include suits brought by
other states. See California v. Nevada, 477 U.S. 125 (1980); Florida v. Georgia, 58 U.S. (17 How.) 478
(1854). Suits brought against officers of a state may also be considered an exception to state sovereign
immunity. See Ex Parte Young, 209 U.S. 123 (1908) (though technically, these are not suits against the
state per se). As Chief Justice Taney recognized when the United States sought to intervene in a boun-
dary dispute brought by Florida against Georgia, “[n]or is this intervention of the United States derogato-
ry to the dignity of the litigating States, or any impeachment of their good faith. It merely carries into
effect a provision of the constitution, which was adopted by the States for their general safety.” Florida
v. Georgia, 58 U.S. (17 How.) at 495. Whether or not it was the states that adopted the constitution is, of
course, open to debate, but Taney’s basic point is that the dignity of the states is subordinate to none but
the supremacy of federal authority.
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dignity were dignitaries, sovereigns, and other highborn individuals.>* A
dissenting opinion by Justice Field is one of the first to suggest the sense of
dignity in which we currently understand it. The question in Brown v.
Walker™ was whether a law requiring testimony relating to violations of the
Interstate Commerce Act conflicted with the Fifth Amendment right against
self-incrimination on the ground that it required testimony about facts that
maybe detrimental to him or her, though not legally self-incriminating.®
While the majority was content with a limited reading of the Fifth
Amendment, Justice Field argued that “[t]he amendment also protects [an
individual] from all compulsory testimony which would expose him to
infamy and disgrace, though the facts disclosed might not lead to a criminal
prosecution.”  Field referred to the provenance of the constitutional
amendment in the English common law by quoting Brown’s counsel, who
stated that:

both the safeguard of the Constitution and the common law rule
spring alike from that sentiment of personal self-respect, liberty,
independence and dignity which has inhabited the breasts of
English-speaking peoples for centuries, and to save which they have
always been ready to sacrifice many governmental facilities and
conveniences. . . . What can be more abhorrent . . . than to compel a
man who has fought his way from obscurity to dignity and honor to
reveal crimes of which he had repented, and of which the world was
ignorant?®®

But other than a sporadic mention here and there, most of the references
to human dignity in the Supreme Court’s case law accord it to men of high
rank.> Typical is Chief Justice Taft’s citation to Blackstone, who noted that
at common law the King neither paid nor received costs in litigation
because “it is the king’s prerogative not to pay them to a subject and is

54. Attorneys and the legal profession have also been held to have dignity. See Zauderer v.
Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626, 647-48 (1985); see also Florida
Bar v. Went For It, Inc., 515 U.S. 618, 639 (1995) (Kennedy, J., dissenting); Milton Lewis, A Brief
History of Human Dignity: ldea and Application, in PERSPECTIVES ON HUMAN DIGNITY: A
CONVERSATION 93, 93 (Jeff Malpas & Norelle Lickiss eds., 2007).

55. 161 U.S. 591 (1896).

56. Id. at593-94.

57. Id. at 631 (Field, J., dissenting).

58. Id. at 632. To the same effect is the Court’s decision in U.S. v. White: “The constitutional
privilege against self-incrimination is essentially a personal one, applying only to natural individuals. It
grows out of the high sentiment and regard of our jurisprudence for conducting criminal trials and inves-
tigatory proceedings upon a plane of dignity, humanity and impartiality.” 322 U.S. 694, 698 (1944).

59. See Zauderer, 471 U.S. at 647; see also Went For It, Inc., 515 U.S. at 639 (Kennedy, J.,
dissenting).

https://digitalcommons.onu.edu/onu_law_review/vol37/iss2/4

10



Daly: Human Dignity in the Roberts Court:A Story of Inchoate Institutio

2011] HUMAN DIGNITY IN THE ROBERTS COURT 391

beneath his dignity to receive them.”® It would take many decades before
the Court would attach dignity not only to the governors, but to the
governed.*

A. Dignity Risen from War®?

Not until World War 11 did the Court begin to take seriously the notion
of human dignity in the sense in which Justice Field had imagined it. The
first mention of dignity in an individual rights case is a fleeting reference in
Justice Jackson’s concurrence in Skinner v. Oklahoma.®® He wrote, “There
are limits to the extent to which a legislatively represented majority may
conduct biological experiments at the expense of the dignity and personality
and natural powers of a minority — even those who have been guilty of what
the majority define as crimes.”® This brief reference contained several of
the seeds of the Court’s dignity jurisprudence as it would develop over the
next half-century. First, Justice Jackson accorded dignity to all persons as
an incident of being born human, not as a consequence of accomplishment,
being highborn, or status.®® Second, Justice Jackson recognized that certain
actions may detract from the dignity of individuals: while it is innate and
identified with “natural powers,” it is nonetheless wvulnerable to
degradation.*  Third, the Constitution may protect against such
degradation.®” He also stated that at some point efforts to diminish the
dignity of another may contravene constitutional strictures.®® Nevertheless,
the underlying principle that inherent human dignity may have
constitutional status, such that a court would be justified in intervening to

60. Tumey v. Ohio, 273 U.S. 510, 526 (1927).

61. See Mobile v. Bolden, 446 U.S. 55, 89 n.10 (1980) (Stevens, J., concurring) (““The members
of each [group] go to the polls with equal dignity and with an equal right to be protected from invidious
discrimination.”” (quoting Cousins v. Chicago, 466 F.2d 830, 852 (1972) (Stevens, J., dissenting))).

62. Other scholars have also attempted to summarize the Supreme Court’s post-war dignity
jurisprudence. See, e.g., Maxine Goodman, Human Dignity in Supreme Court Constitutional Jurispru-
dence, 84 NEB. L. REV. 740 (2006) (surveying post-war individual rights cases in eight categories).

63. 316 U.S. 535, 546-47 (1942) (Jackson, J., concurring).

64. Id.at 546 . See also Poe v. Ullman, 367 U.S. 497, 555 (1961) (Harlan, J., dissenting).

65. Skinner, 316 U.S. at 546.

66. Seeid.

67. Seeid. at546-47.

68. Id. at 546. The point at which that happens is not necessarily where most of us would place it
today. Although Justice Jackson would not allow the sterilization of certain classes of felons, he cited
with apparent approval Justice Holmes’s notorious language in Buck v. Bell allowing the sterilization of
Carrie Buck. Id. (citing Buck v. Bell, 274 U.S. 200 (1927)). The difference seems to be not one of
principle but one of the degree of the development of the scientific basis for such sterilization. See
ROBERT L. HAYMAN JR., SMART CULTURE: SOCIETY, INTELLIGENCE, AND LAW 4-7 (2000) (explaining
the science underlying the decision to sterilize Carrie Buck and the judicial decision to allow the sterili-
zation). See also Buck, 274 U.S. at 207.
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protect it, was a novel proposition in American jurisprudence up to that
point.* In the 1940s and thereafter it would become more commonplace.”
Of all the Justices, it is perhaps Justice Frank Murphy who had the most
developed theory of the dignity of man and of its constitutional
implications.  Many of his opinions expounding the importance of
constitutional dignity were, however, written in dissent.”* In Korematsu v.
United States, he excoriated his brethren who had upheld the war-time
exclusion (and by implication, the internment) of more than one hundred
thousand individuals by comparing it to the tactics of the enemy.” The
orders were based on a denial of the rule that individual guilt is the sole
basis for the deprivation of rights, and to give constitutional sanction to that
presumption, Murphy said, “is to adopt one of the cruelest of the rationales
used by our enemies to destroy the dignity of the individual and to

69. The principle had also been mentioned in a concurring opinion decided earlier in the same
term. See Glasser v. United States, 315 U.S. 60, 89 (1942) (Frankfurter, J., concurring) (“The guarantees
of the Bill of Rights are not abstractions. Whether their safeguards of liberty and dignity have been
infringed in a particular case depends upon the particular circumstances,” suggesting that both liberty
(which is of course textually guaranteed in the Constitution) and dignity (which is not) must be constitu-
tionally safeguarded.). The reference came in the context of a separate opinion arguing that a lawyer
who was a defendant had not proven ineffective assistance of counsel; the comment about dignity was
not central to Justice Frankfurter’s opinion. Id. at 88-89. See also Carter v. Illinois, 329 U.S. 173, 175
(1946), stating:

The Constitution commands the States to assure fair judgment. Procedural details for

securing fairness it leaves to the States. It is for them, therefore, to choose the methods and

practices by which crime is brought to book, so long as they observe those ultimate dignities

of man which the United States Constitution assures.

Id.; Louisiana ex Rel. Francis v. Resweber, 329 U.S. 459, 468 (1947) (Frankfurter, J., concurring)
(explaining the Fourteenth Amendment “did mean to withdraw from the States the right to act in ways
that are offensive to a decent respect for the dignity of man, and heedless of his freedom,” (although
agreeing with the Court that electrocuting a man twice for the same crime — the first did not result in
death— did not violate due process)).

70. See McNabb v. United States, 318 U.S. 332, 343 (1943), setting aside a conviction where the
defendants had not been brought before a judicial officer, the Court held that:

The purpose of this impressively pervasive requirement of criminal procedure is plain. A

democratic society, in which respect for the dignity of all men is central, naturally guards

against the misuse of the law enforcement process. Zeal in tracking down crime is not in
itself an assurance of soberness of judgment.
Id.; see also Gerstein v. Pugh, 420 U.S. 103, 118 (1975) (quoting same).

71. See, e.g., Korematsu v. United States, 323 U.S. 214, 242 (1944) (Murphy, J., dissenting)
(stating “[r]acial discrimination in any form and in any degree has no justifiable part whatever in our
democratic way of life. It is unattractive in any setting but it is utterly revolting among free people who
have embraced the principles set forth in the Constitution of the United States.”); Screws v. United
States, 325 U.S. 91, 137 (1945) (Murphy, J., dissenting) (punishing state officials for depriving an ac-
cused of his rights “is to uphold elementary standards of decency and to make American principles of
law and our constitutional guarantees mean something more than pious rhetoric.”); In re Yamashita, 327
U.S. 1, 26 (1946) (Murphy, J., dissenting) ( stating “[t]he immutable rights of the individual, including
those secured by the due process clause of the Fifth Amendment. . . belong to every person in the world,
victor or vanquished, whatever may be his race, color or beliefs.”) (emphasis in original).

72. Korematsu, 323 U.S. at 235-36 (Murphy, J., dissenting).
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encourage and open the door to discriminatory actions against other
minority groups in the passions of tomorrow.””® Like Justice Jackson,
Justice Murphy recognized that, although dignity inheres in all persons,
judicial protection against its destruction was especially necessary for
minorities. In Steele v. Louisville & N. R. Co., he wrote, in concurrence,
that “[t]he utter disregard for the dignity and the well-being of colored
citizens shown by this record is so pronounced as to demand the invocation
of constitutional condemnation.”"

In the next couple of years, he would elaborate on the theory. In his
dissenting opinion in United States v. Screws, Justice Murphy wrote:

Robert Hall, a Negro citizen, has been deprived not only of the right
to be tried by a court rather than by ordeal. He has been deprived of
the right to life itself. That right belonged to him not because he
was a Negro or a member of any particular race or creed. That right
was his because he was an American citizen, because he was a
human being. As such, he was entitled to all the respect and fair
treatment that befits the dignity of man, a dignity that is recognized
and guaranteed by the Constitution. Yet not even the semblance of
due process has been accorded him. He has been cruelly and
unjustifiably beaten to death by local police officers acting under
color of authority derived from the state.”

A month and a half after the Court announced its opinion in Screws, the
delegates to the United Nations Conference on International Organization
signed the Charter of the United Nations, the preamble of which “reaffirms
faith” in “the dignity and worth of the human person.”™ In particular, the
preamble acknowledged that recognizing the dignity and worth of the
human person is essential to achieving the other goals of the Charter,
namely to “save succeeding generations from the scourge of war.”"’

This language and the sentiment behind it could not have escaped
Justice Murphy’s notice, who incorporated it into his extraordinary opinions
in a series of cases involving military trials at the end of World War Il. In
the cases of In re Yamashita™ and Homma v. Patterson, Secretary of War,™

73. 1d. at 240.

74. Steelev. Louisville & N. R. Co., 323 U.S. 192, 208 (1944) (Murphy, J., concurring).

75. Screws, 325 U.S. at 134-35 (Murphy, J., dissenting).

76. U.N. Charter, preamble, available at http://www.un.org/en/documents/
charter/preamble.shtml.

77. 1d.

78. 327 U.S.1,5(1946).

79. 327 U.S. 759, 759-60 (1946).
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involving the trials, convictions, and speedy executions of commanders in
the Imperial Japanese Army for atrocities committed in the Philippines,
Justice Murphy was even more impassioned than he had been two years
earlier in Korematsu.** The language is well worth attention. In Yamashita,
he wrote:

The immutable rights of the individual, including those secured by
the due process clause of the Fifth Amendment, belong not alone to
the members of those nations that excel on the battlefield or that
subscribe to the democratic ideology. They belong to every person
in the world, victor or vanquished, whatever may be his race, color
or beliefs. They rise above any status of belligerency or outlawry.
They survive any popular passion or frenzy of the moment. No
court or legislature or executive, not even the mightiest army in the
world, can ever destroy them. Such is the universal and
indestructible nature of the rights which the due process clause of
the Fifth Amendmen