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Ph.D. in Political Science from the University of North
Carolina. He is the author or editor of twenty books,
including The Navajo Political Experience.

SUMMARY OF THE ARGUMENT

The 1849 and 1868 treaties entered into by United
States and the Navajo Nation confirmed the enforcea¬
ble trust responsibility that the federal government
owes the Navajo Nation. According to the terms of the
Senate-ratified 1849 treaty, the Navajo Nation “hereby
acknowledge[s] that . . . the said tribe was lawfully
placed under the exclusive jurisdiction and protection
of the Government of the said United States, and that
they are now, and will forever remain, under the afore¬
said jurisdiction and protection.” Treaty with the Nav-
aho, 1849 art. I (Sep. 9, 1849), 9 Stat. 974 (“1849
Treaty”). The more detailed 1868 treaty allowed the
Navajo people to return to their homeland after a four-
year forced internment and carried the trust respon¬
sibility forward. Treaty of 1868, 15 Stat. 667 (“1868
Treaty”). The history of the negotiation proceedings
leading to the 1868 treaty and the text of the treaty
show that both sides agreed that the future of the
Navajo Nation depended on being able to successfully
pursue farming and grazing and that the treaty was
meant to secure that future. Given the high desert lo¬
cation reserved for the Navajo Nation by the 1868
treaty and by subsequent additions to the Navajo Na¬
tion’s land base, access to adequate water to support
the Navajo Nation is an inseparable part of the trust
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responsibility built into the federal government’s deal¬
ings with the Navajo Nation. The purpose of this ami¬
cus brief is to provide the Court with a history of the
1849 and 1868 treaties and of the federal government’s
failure to safeguard the Navajo Nation’s water
rights—rights which are necessary to fulfill the man¬
dates of the treaties and have been recognized by cases
such as Winters v. United States, 207 U.S. 564 (1908).

ARGUMENT
I. The Treaties of 1849 and 1868 Confirm the

Trust Relationship Between the United
States and the Navajo Nation

On June 1,1868, the United States signed a treaty
with leaders of the Navajo Nation. Congress ratified the
treaty on July 25, 1868. The treaty ended the four-year
internment of the tribe at Fort Sumner and provided
for the return of Navajos to part of their traditional
homeland. Recognizing that the original reservation
was too small to meet the needs of the tribe and of the
United States with regard to the tribe, subsequent ex¬
ecutive orders and acts of Congress expanded the res¬
ervation to its present size. The history of U.S.-Navajo
interactions since the 1868 treaty shows that the
United States has not lived up to the promises made
in the 1868 treaty. Nevertheless, that signature treaty
endured and remains the foundational text for the re¬
lationship between the United States and the Navajo
Nation.
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