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Congtitutional defense of the M exican

public university

Jorge OlveraGarciaand Hiram Rall PifiaLibien

Universidad Auténoma del Estado de México

Resumen

Las universidades publicas, como instituciones
del Estado mexicano dotadas de autonomia
académicay administrativa derivada del
articulo 3° constitucional en su fraccion VI,
representan la consecucion de un ideal
universitario en favor del progreso a cumplir
una funcién sociocultural que debe ser
orientada por valoresy principios axiol 6gicos
que fundamenten su razén de ser, lo cua
supone un conjunto de responsabilidades para
quienes se benefician de esa funcién. El estudio
de las caracteristicas de esos principios nos da
laposibilidad de discutir acercade los
problemas juridicos que debe considerar
actualmente la universidad publica en México.
Es por ello que este articulo parte de la teoria
constitucional para describir la perspectiva que
ofrecen los principios en €l origen, desarrolloy
futuro inmediato de la universidad publica
mexicana.

Palabras clave: autonomia universitaria,

universidad publica, Derecho, principios,
Constitucion.

I ntroduction

Abstract

Constitutional defense of the Mexican public
university

Public universities, as institutions from the
Mexican State provided with academic and
administrative autonomy derived from the 3
congtitutional articleinits VII fraction,
represent the concretion of a university ideal in
favor of progress when fulfilling a socio-
cultural function that must be oriented by
axiological values and principles which
fundament their reason to exist, this supposes a
set of responsibilities for those who are
benefited from that function. The study of these
principles’ characteristics gives us the
opportunity to discuss about the juridical
problems public university in Mexico must
nowadays consider. It is because of thisthat the
article hereby presented starts from the
constitutional theory to discover the perspective
offered by the principlesin the origin,
development and immediate future of Mexican
public university.

Key words: university autonomy, public
university, Law, principles, Constitution.

here are multiple explanations and discoursesto answer the problem of
access to education in Mexico. Many more are the stats which aim to
demonstrate that in Mexico problem of access to education is lack of
investment on the field. Nonetheless, the educationa deficit has not been
explored fromthepurely juridical perspective; thisisto say, concentrated onthe
legal responsibility of theuniversity asfor thefulfillment of itsconstitutional and

social aimsand objectives.
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Thefierce attack on the Mexican public university, started several decades
ago, isoffensiveinthefaceof thefiguresthese universitiesprovide asfor upper
and higher education. According to data from the 2004 Statistical Y earbook
(Anuario Estadistico 2004) of the National Association of Universities and
Ingtitutions of Higher Education (Asociacién Nacional de Universidades e
Instituciones de Educacién Superior, ANUIES), the National Autonomous
University of Mexico takes up 39 percent of the enrolled students in Federa
District and seven percent of the national roll.

In this article we give an account of the evolution of the Mexican public
university, at the time we establish the bases for its juridical and legidative
defense and modernization.

Firstly, it must by pointed out that on June 9" 1980 the decree, by means of
whichthefraction V11 isadded to the 3" Article of the Political Constitution of
the United Mexican States, was published in the Official Bulletin of the
Federation; this very fraction became the fraction VII as a result of another
decree published in the aforementioned bulletin on March 5 1993. The amend
to the constitutional act was due to the need of recognizing the principle of
university autonomy; this is, the fundamental norm was adapted so as to
perpetuatethefaculty and responsibility of theuniversitiesand other institutions
of higher education vested in autonomy by the State to govern themselves, with
this the constitutional Right of the autonomous university arose; in short, the
Constitutional right of theuniversity autonomy.

We must begin by saying that the ‘autonomy’ term comes from the Greek
“autos’, which means proper, same, and “nomos’, law. It is a principle of
organizationwhoseoriginistobefoundin EuropeanuniversitiessuchasBologna,
Paris, Oxford, Salamancaand Cambridge. Later, this principlewas exported to
the universitiesin the coloniesin Americathrough Spain.

IntheL atin American context theuniversity autonomy ispresent incountries
such as Argentina, Bolivia, Costa Rica, Chile, Mexico, Peru, Uruguay and
Venezuela

According to the Unesco’ s General Conferencein 1997, themain principle
of autonomy is:

... the necessary degree of independence from external interference that university
requiresregardingitsinternal organizationand government, theinternal distribution
of financial resources and the generation of non-public sources, the appointment of
itsadministrators, the establishing of its conditions of study and, finally the liberty
to carry out teaching and research.
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Asajuridical concept, university autonomy istranslated as the faculty and
jurisdiction that determinate beings have before the State to have their own
juridical personality, administrate a proper patrimony, as well as to exercise
technical andorgani cautonomies(Pichardo, 1999: 170; I ngtitutodel nvestigaciones
Juridicas, 1992: 282-283).

Inthissense, the autonomous constitutional organsare compelled by thelaw
to perform determinate State ends; in the particular case of universities, those of
providing higher education, research and diffuse culture. Moreover, said ends
are accompanied by the respect to certain liberties, among which wefind those
of teaching and research, that of free examination and discussion of ideas,
libertieswhich are supported in our General Constitution.

Thefunctionof theselibertiesistoguaranteethat inuniversity all of thetrends
of though as well as those of scientific and social character are present
uncensored and unprejudiced, securing the individual autonomy to teach and
learn.

In agreement with that exposed in the World Declaration on Higher
Education inthe XXI Century: Vision and Action of Unesco, academic liberty
may be defined asthe liberty of theinstitution’s members (scholars, professors
and students) to carry out their academic activitieswithin aframework of ethics
and international standards, established in said community and without external
pressure.

The vertiginous increment in the demand of higher education and the
globalization of the economic, financial and technologicinterchangesplacethe
university before the challenge of preserving areasonabl e balance between the
need for technical development and itsrepercussionsonthestructureof society;
academic liberty and university autonomy are regarded as prior conditions to
fulfill thefunctionssoci ety entrustsuniversity with; thesepreviousconditionsare
only applied to the university community and might be considered asapart of a
broader perspective founded upon human rights.

Inamorefunctional and utilitarian perspectivethe cause of the autonomy is
defended because it is also anecessary condition if education iswanted to bea
part of asociety that “takesrisks’. Universities should have the liberty to take
risks as long as they are to be responsible for the consequences.

Calling on the university autonomy is pointing out the possibility these
communitiesgained 50 yearsago at national level to grant higher educationand
haveit at thereach of people. By far, university autonomy isaninstitution with
which the Mexican Nation has been familiarized. Because of this, it is a
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permanent compromiseof theMexican Statetototally respect said autonomy so
that the institutions of advanced culture organize, administrate and function
unhindered. Strengtheningtheseinstitutions, rooted and obligedinstitutionswith
thenational collectivity, and independent from one another, isan indispensable
requisitefor thefulfillment of their object.

Universities and higher education institutions which derive their autonomy
fromthelaw must beresponsible—first of all beforetheir owncommunitiesand
eventually beforethe State—for thefulfillment of their plans, programs, methods
of labor and for their resources to be destined for their ends.

To sum up, Mexican public universities autonomous by law exercise
independence to determine on their own the terms and conditions on which the
educational servicesthey provide, the conditions of enrollment, promotion and
permanenceof their academi c body and theform of administratetheir patrimony
will be carried out.

Fromtheperspectiveof theAdministrativeL aw, Mexican publicuniversities
autonomous by law are identified with ‘decentralization’, which is a way of
admini strative organization (SernadelaGarzaand Rios Granados, 2003: 3). In
spite of the discussion from this perspective and the apparent agreement on the
juridical nature of universities, it isundeniable that in the early XXI century it
becomes pressing to re-dimension the role of the Mexican public universities
autonomoushby law beforethe challengesimposed by the soci ety of information
and knowledge.

Inordertodosoitisrequired, at least fromthejuridical perspective, to carry
outinthefirst placethetheoretical constitutional understanding of the Mexican
public universities autonomous by law; a question that requires to analyze the
epistemol ogy of their juridical nature, thescopeof their autonomy; but aboveall,
thelimitstheir faculty of self-governing issubjected to. It isthusthat furtherin
the text we attempt to establish the basis that allows determining in ajuridical
manner which the elements that must be observed are so that universities are
subordinated to the constitutional principles that regulate their acting as State
organs, sincein the mid term we seek to devel op the epistemol ogical design to
defend the constitutional principles that rule the Mexican public university
autonomous by law.
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Characteristics of the Mexican public university

As we previously mentioned, the constitutional autonomy granted to public
universitiesautonomousby law inour country confersthefacultiesof havingown
juridical representation, administrate an own patrimony, exercisetechnical and
organic autonomies. Indeed, this set of faculties characterizes the public
universities autonomous by law and distinguishes them from other forms of
administrative organization, at thetimeit configuresthe constitutional principle
of autonomy.

Inafirst approach this principle may be understood from two perspectives:
a) as the basis, foundation, fundamental reason upon which one proceeds to
reflect onany subject; b) asparticular maximswhichguidetheindividualsintheir
operations and discourses.

Philosophically, aprinciple

... isthat which something proceeds from and all of our processes flow from the
application (conscious or unconscious) of logical principles. Y et human being does
not content himself with living the first principles as laws of thought, but by an
intellectual intuition also livesthem aslawsthat all beings ontologically structure.
Then they are given the name of ‘ontological principles’ or ‘principles of being’
(Villoro,1984: 303).

Oneof thecharacteristicsof every juridical systemisthat not only doesit exist
asanempirical reality, asaset of very varied behavior normsandinstitutionswith
verifiableexistence, but al so possessesasval uing set, which givesmeaning and
legitimatessaid existence. Juridical normsthushavean ontological coexistence
between being and must be.

In order to learn thejuridical phenomena, the scientific perspective of Law
makes use of the general principlesof Law, which at thetime comefrom the so
called fundamental juridical concept. They appear as” ... elementsthat aretobe
foundintheformal structureof thenormativepropositionsandthereforeturnout
to be general for the scientific expression of Law” (Ovilla, 1990:88).

Habermas (2004: 15) observesthat ajuridical system must not bereducedto
asystemof norms, but itincorporatesprinciplesor supposesprinciples, whichwill
have to be directly related to the modern problem of rationality.

Thefunction of theseprinciplesinthejuridical orderisdual, asthey might be
adopted as categories of knowledge or as basic concepts.
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As categories of knowledge they are reduced to concepts which are found
inthetheoretical reflection, and as basic conceptsthey are reduced to elements
of Law; therefore, they arise from the observation and confrontation of the
diversehistoric positivelaws.

The ethical-juridical principles are essential partsin any system, however,
neither the legislation nor jurisprudence have been able to objectively and
rationally precise their conception. They have been qualified as “directive
patterns of juridical regulation that in virtue of their very conviction force can
justifyjuridical resolution” (Sdnchez, 2004 2).

This very author considers that the juridical principles do not have the
character of rulesconceivedinageneral manner, intowhichthefactsmight sink,
likewise, of avery general nature; they rather precise each other and, with no
exception, become concrete. Sanchez distinguishes several degrees of
concretization; at thetop thereistheprinciplethat doesnot haveany specification
of supposition of juridical fact and juridical consequence, but only a“genera
juridical idea”, by meansof whichthelater concretizationisoriented, suchasthe
principles of the State of Law, the principle of Social State and the principle of
respect to the dignity of man.

In this sense, the juridical principles have the character of the directive
juridical ideas, from which resol utions cannot be obtained for aparticular case,
but only invirtue of their concretization in the law or because of the tribunals
jurisprudence.

Allinal,thegenera principlesof law fulfill afunctionof integration, asthere
are principles of logical-juridical and ontological-juridical character, which
expressessential connectionsof formal nature between the preceptsof Law and
themodalitiesof the permitted, prohibited, theordered and theoptional . Whereas
the general principlesof axiological character arereferred to the must be, those
of theformal ontology of Law and thejuridical logic are principleson the being
of Law (Garcia, 1986: 313).

Asitmay beseen, determiningwhichthegeneral principlesof Law areisone
of themost controversial topicsof thejuridical literature, sincethe delimitation
made on them has a direct relation with the theoretical trend of Law which is
followed; thisisto say, for thejus-naturalists, the principlesarethosewhich are
inherent to human nature and they have understood them as universal juridica
truths; whilst thepositivistspoint out that thegeneral principlesof Law arethose
which shape the fundamental aspects of the positive Law, through the growing
generalization of the disposition of law to ever broader rules.
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WithinMexicanlegidlation, diverseordinancesremit tothegeneral principles
of Law inthe caseof omission or deficiency of law, asafurther source, athough
they do not statewhich said principlesare, which characteristicsthey must have
to beconsidered as such, or which criterion hasto befollowedintheir fixing, so
determiningwhat must beunderstood by “ general principlesof Law” hasalways
presented serious difficulties, as they are expressions of vague and imprecise
meaning.

Mariol. Alvarez (1996: 193) definesthemas* ... theset of orienting criteria
inserted into every juridical system, whose objective is to complete the
insufficiencies or absences of law or of other formal sources”.

ThePolitical Constitution of the United M exican States, inthelast paragraph
of the Article 14, indicates that in the judgments of civil order the definitive
sentencemust beappliedliterally or Inagreementwiththejuridical interpretation
of thelaw, and in the absence of it the application will be based on the general
principlesof Law.

Fromtheinterpretation of thisconstitutional articlethe general principlesof
Law are an indirect formal source of Law, that even if they do not generate
juridical sources, they indeed establish an orienting criterion for judges and
legislatorsin the creation and interpretation of law.

In this respect, the Supreme Court of Justice of the Nation (by means of the
final judgment published inthe XLI1I1 tome, page 858, of the Fifth Epoch of the
Judicial Weekly Publication of the Federation, date: February 1935) established
that theArticle 14 of theGeneral Constitution of the Republic disposesthatinthe
cases of omission or deficiency of thelaw onemust appeal, in order to solvethe
judicial controversy, tothegeneral principlesof Law, beingunderstood assuch,
not the tradition of the tribunals that, in a final anaysis, are nothing but the
practices or customs which evidently do not have force in the face of the law,
nor the doctrines or rulesinvented by the jurisconsult, suppositions that do not
exist in other authors whose opinion does not have legal force, neither hasthat
which been adopted by the private inventive of ajudge, asit is contrary to the
nature of theinstitutionsthat regulate us, but by the principlesregistered in our
laws, having as such not only the M exican onesthat have been decreed after the
Fundamental code of the country, but also the previous.

Also in the Fifth Epoch of the Judicial Weekly Publication of the
Federation, inafinal sentence publishedin March 1938, it isexpressed that the
general principlesof Law arerecognized by distinguishablescholarsof the Civil
Law, as«notablejuridical truths, ungquestioned, of ageneral nature, astheir name



Constitutional defense of the Mexican public university [4. Olvera and H. Pisa

states, elaborated or selected by the science of Law, by means of philosophical
juridical procedures of generalization, in such manner that the judge might
provide the solution the very legislator would have uttered if he were to be
present, or had established, if the case would have been foreseen, being also a
condition not to disharmonize or bein contradiction with the set of legal norms
whosevoidsor omissionshaveto becomplemented applying them; fromwhich,
one concludes, the options of the authors cannot become general principles of
Law, as themselves, for they do not have the character of generality the Law
demands, and because many a times those authors try to interpret foreign
legislations, which do not contain the same norms as ours.

In the same manner, in the Fifth Epoch of the Judicial Weekly Publication
of the Federation it is established that by genera principles of Law are
understood as those that might come off from other legal arguments for
analogouscases, and theonly caseauthorized by the Constitutional Article14in
which the controversy cannot be solved by the law.

Inthe Mexican Law, the principleshave acomplementary character and can
only be drawn to by tacit disposition of the law, once this or the jurisprudence
would not have a solution for the problem dealt with; they might be used to
integratethevoidstheMexicanjuridical orderingwould present (Alvarez, 1996:
193).

Thetask of constructingthesegeneral principlesbelongstojudgesandjurists,
who by means of the application, interpretation, study, systematization and
analysis of the law disentangle the criteria upon which the juridical systemis
established.

In accordance with the Theory of the principles by Ronald Dworkin, when
there are difficult cases, which cannot be subject to analogy or interpretation,
they cannot be solved consistently asother factorsthat arejuridical and socially
existent are denied, and that may be comprehended inthe valuesand principles.

Fromthispreponderancetowardtheprinciplesitisunderstoodthat Dworkin's
thought is kindred to university because it ponders the existence of superior
principles which are not necessarily considered by the norm, however their
observanceand study isfundamental for thecomprehensionand re-dimensioning
of asocia being such as university.

In the face of this, we aim to outline what the principles contained in the
university autonomy consistin.

Inthissense, theownjuridical representationof theMexican publicuniversities
autonomous by law becomes concretein thefact that they are created by means
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of alaw or decreethat might beissued by the Congress of the Union, the Federal
Executive or the legislatures of the States, these last, in the sphere of their
respective federal States. Theselaws are those which determinethe birth of the
juridical representation of the af orementioned institutions, and are those which
define the scope and limits of their autonomy (Serna de la Garza and Rios
Granados, 2003: 8).

Inthissense, thelawsof the Mexican public universitiesautonomousby law
that have beenissued by the Congressof the Union, the Federal Executiveor the
legislaturesof the Statesare, fromthejuridical point of view, material laws, since
they are general norms of abstract content.

Another characteri sticel ement of the M exi can publicuniversitiesautonomous
by law istheadministration of theuniversity patrimony, whichbecomesconcrete
in the acts and juridical regulations tending to preserve, conserve, oversee,
control, administrate and increase the assets, incomes, rights and obligationsit
has and have been given to it, aswell as all that becomes integrated under any
heading.

Itisimportant to clarify that the patrimony of theuniversity isnot property of
the collegiate or unipersonal university authorities, not even of the university
personnel or students, professors, or administrative workers in active, the
patrimony rather belongsto the university initscharacter of decentralized state
entity andasalegal person, sincesaid patrimony isdestinedtofulfill theobjective
and endswhichtheuniversity hasbeen appointed to by meansof itslaw or decree
of creation.

A third element that configuresthe M exican publicuniversity autonomoushby
law istechnical autonomy; in this respect we must say that universities are not
subjected to the rules of administrative, financial and functional management
applicabletocentral organs, thisis, technical autonomy isthecapability tofreely
make decisions related to their competence environment.

Thisautonomy isjustifiedinthesensethat thegeneral normsof administrative,
financial and account management areusually scantly suitablefor theintentions
of the service provided by the decentralized organisms, and because of thisthe
Congress of the Union authorized derogations to the regime in general, so the
autonomous universities adopt their own forms of administrative and financial
organization.

A fourthandfinal element of theM exican public universitiesautonomousby
law, isexpressed through the so call ed organi c autonomy, which meansthat the
law or decreeof creation establi shesadetermined organi zational and governmental
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structure, whichisintegrated and el ected by theuniversity community (students,
academicand administrative personnel) heeding thetermsand conditionsfor this
end established by the applicablejuridical norms of each university.

Wemust leaveit clear that in order to configure the autonomy of aMexican
public university it isnecessary that part of itsjuridical normative order will be
approved by internal organscomposed of membersof theuniversity community.
Inthisrespect Manuel Barquinand JeslisOrozco (1988: 55) statethat theinternal
organism of the university, empowered to apply the particular order of the
ingtitution, is needed to be el ected through a process where the members of the
community participate, by means of their legitimate representatives.

L egality in the M exican public university

Thetopic of the Mexican public university autonomousby law isin themiddie
of ajuridical order establishedintheorder called K el senian, atheory wherefrom
the Mexican juridical system comes. The object of knowledgein thissystemis
evidentin positivelaw asfor it iscomposed of asystem of laws emanated from
the accorded valition of alegislator.

Inthissystemof legality (descriptionand prescription), asK elsen (1983) calls
it, wefindthefundamental law, wherejuridical knowledgestartsfrom, accepted
asasystemor set or normsof legal character, i.e., assumed asareality of positive
character in ajuridical branch created by the State.

Hence, for example, thefundamental norm of theNation-Stateshasacquired
a naturalization act with the constitutionalist movement under the name of
Constitution, and the norms that are formal and materially disciplined to it are
identified with the denominations of law, regulation, agreement, circular, et
cetera.

In this sense, the correspondence and subordination of the university
legislation hasitsgenesis, asit hasbeen demonstrated, inthe V1 Fraction of the
3 Article of the Mexican lex fundamentalis of 1917

By meansof it theregime of autonomy of the public universitiesisfounded,
which isexpressed through the laws of university autonomy.

HansK el senstated that thejuridical system of aStateishierarchized, andthat
each hierarchy of norms represents a degree in the juridical order where the
Consgtitution holdsthe highest rank in said hierarchy. Inthe Kelsenian juridical
vision the constitution posestwo different characters, one formal and the other
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material. Intheformal sense, itisaset of juridical normsthat canonly bemodified
by the observance of specia prescriptions, whose object is to make the
modification of suchnormsdifficult; “inthematerial senseitisconstituted by the
precepts that regulate the creation of general juridical norms and specially, the
creation of laws’ (Kelsen, 1983: 147).

Inthisrespect, thelaw of any autonomousuniversity in Mexicoisthefounding
norm of the objects, ends, attributions, formsand modalitiesof organization and
functioning of itsacademia, government and administration.

In spite of this, the constitutional theory has coined the term ‘ supremacy’ to
qualify thequality that an ordeal or juridical norm hasinrelationtoanother of the
same sort or type, thisisto say, it identifies the preeminence acquired upon a
determinate normative order.

Thissupremacy isbased upon the principle of hierarchy, itis, the principles
of logic and exclusion. Because of this, it possesses a regulatory mark in the
sensethat by means of anormative clause the securing of the lex fundamentalis
as norma normarum is allowed; without this, it would be another law in the
repertoire of norms that compose the juridical order. Through supremacy the
status of the constitutional hierarchy and the subordination to the ordinary laws
toitisfixed.

To sum up, constitutional supremacy has as an object to safeguard the
permanence of Constitution and its character of superior norm from which the
rest of the positivejuridical order gradually derive (Covian, 2001: 21).

In this sense, the lex fundamentalis is assumed as supreme for it is vested
in preeminence within a determinate juridical order, which makesit different
from the repertoire of juridical norms produced in a State reality.

In these coordinates, supremacy has been stated as a principle in the
particular relation of supra and subordination wherein the norms within a
determinatejuridical order are (Quiroga, 1987: 431).

All of theabove producesaverticality and horizontality intheformul ation of
thejuridical order. The former meansthat upon the lex fundamentalis no other
juridical norm can be found and those which come from it cannot contradict it;
thelatter meansthat equally ranked normscannot contradict each other. Thishas
been expressed through the so called ‘ Kelsenian pyramid’.

In this logic, the Law which regulates Mexican public universities is
multidimensional andisintegrated, inthefirst place, by thenormsof PublicLaw
(Constitutional Law and Administrative Law), aninthe second place, by the so
called University Law. Onthelatter onemay expressthatitistheset orjuridical
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normsthat regul atetheorgani zation, functions, patrimony andtherel ationsof the
individual swiththe M exican public university autonomousby law.

Itiscommonthat University Law isegqual ed and confused withtheuniversity
legislation, sinceit hasbeen consideredthat thel atter isthejuridical environment
where public institutions of higher education in Mexico unfold (Toral, 1987).
Despite this confusion, the extreme case of calling it domestic regulation has
been reached (Muro, 2006: 475) or internal juridical regulation.

From the aforementioned we notice there is not a clear distinction between
University Law and university legisation, although the distinction between
external and internal university legislation has been made.

AlfredoToral considersthat external university legisationisthatinwhichthe
ingtitution isapassive subject, thisisto say, it doesnot have faculty toissuethe
respectiveordeals, asthisfaculty isreserved —by federal or State constitutional
disposition—tothe Congressof theUnioninthefirst place, or tothelegislatures
inthesecond. Consequently, external university legisation, inagreement withthe
Mexicanjuridical system, isreserved to the Federal L egislative Power or that of
the States, and once they have issued the norm that creates a university, and
through this very act it is given autonomy, the very university, based on the
regulatory legislation which has been delegated to it, issuesthe regulationsthat
will rulethefunctioning and activity of theinstitution so asto fulfill their ends.

Onour own, weconsider University Law isalaw of Constitutional Law that
studies university autonomy, thisisto say, it deepensinto the knowledge of its
juridical representation, in the administration of its own patrimony and in the
exercise of itstechnical and organic autonomy; concomitantly, it refersto the
juridical dispositions that in relation to education and professional exercise
universitiesmust observe.

ThisbecomestangibleintheArticles3, 51, 73fraction XXV, 121% fraction
V and 123 section “A” of the Political Constitution of the United Mexican
States; besides, in the General Law of Education, the Regulatory Law of the 5"
Congtitutional Article, in relation to the Exercise of Professions in Federal
District and its Regulation, the Federal Law of Labor, the Law for the
Coordination of Higher Education, the Law of Science and Technology, among
other regul atory dispositions(Va encia, 2003: 92-100).

Onitsown, theuniversity legidlationisconstituted by thejuridical normsthat
regulate the substantive and adjective functions of the university, which are
issued by the university organ with the most hierarchy according to the lega
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procedures established in the statutes or general regulationsin each university,
observing to do so the constitutional principles.

Inasimilar manner, the2001-2005 M aster Plan of I nstitutional Devel opment
of theAutonomousUniversity of the Stateof Mexico (2001 173) established that
“the university legidation is a set of juridical instruments that regulate the
institutional raisond’ é&reandtasks, attributions, functions, structure, organization,
academic and administrativerightsand obligations”.

For RojinaVillegas(1967) eachjuridical -normative-legal dimensionof lawis
adapted to aterminology or conceptsin order to differencethem fromthelega
reality. Hence, in our juridical system there are and coexist several edifices of
legal character which giveobjectivity and nameto each element to untangleand
explainit. Thejuridical theory hascalled this* fundamental juridical concepts’,
which intervene as constant and necessary elementsin every juridical relation.

Asit hasbeen stated, universities, besidetheir administrational schema, shape
a normative structure and of formation of their juridical legal body. The
theoretical parallelism between the juridical order and the pragmatism that
covers the so called university legislation may be explained as follows: the
structure of the Mexican juridical universe can be well perceived by means of
Kelsen’ sgeometric construction. In this paradigm we find some concepts such
as ‘system’, ‘order’, ‘hierarchy’, etc present, which are useful for the
comprehension of the universum iuris we have referred (Uribe, 2004).

Hence, we can noti cetheexistence of apositive system fromwhich concepts
that in no other manner might be though of asallied to the different branches of
Law, instancesof thisare: theliberty of teaching and research, free examination
anddiscussionof ideas, teaching, research, diffusion of culture, university justice,
university rights, university authority, amongother.

Wedo not sharethereductionismmadeinrelationto University Law. Itisnot
plausibleto statethat “ thelawmakersarethe most powerful” (Parent, 2005: 81).
Amongtheuniversity community thisaffirmation doesnot haveaplace, not even
to consider

After the euphoriain the creation of anew university legislation, nowadays, we see
that indeed the properly scientific labor of the universities unfoldswithout drawing
tothoseframeworkswhichhavenotintegratedinahierarchical manner, nor havethey
manifested the first functions of the university that still appears as any other
educational institution. For the university alist of ideaswould be more proper than
lawsinitscurrent formulation (Parent, 2005: 82).
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InMexican publicuniversitiesautonomousby law not only aretherejuridical
mechanisms to create, adequate and update the university legislation; in each
university, according to their own circumstances, political mechanisms are
establishedfor itslegitimation, such astheconsultationexercisetotheuniversity
community.

Itispossible that the expressed dissatisfaction has as a background the fact
that the university councils are those which exclusively have the faculty to
approvetheinitiativesof reformtothestatutes, regul ations, lineaments, agreements
and other juridical dispositions that compose the university legislation. The
political juridical problem posed by the updating of university legislation, we
believe, liesin the impossibility the members of the university community to
formulateinitiatives, reform or derogatethelegal instruments, yet also to opine
and carry out observationsonthem. Thissuggeststheincorporation of democratic
mechanismsof legitimation, such asreferendum, plebisciteand theinitiative of
theuniversity community, since infew universitiesitisestablished asarequisite
that the proposalsor projects of regulatory reform are submitted to consultation
exercise of the corresponding community, such as it occurs in the following
universities: Antonio Narro AutonomousAgrarian, Autonomous of the State of
Mexico, Autonomous of Guerrero and Autonomous of Zacatecas.

University legidative technique

Thefreewill that assistsuniversitiesautonomousby law doesnot meanthey are
subtracted from thejuridical regime of the country; conceive the converseisto
ideate an anarchical and arbitrary State being.

This presupposes that the acts performed by the university authorities are
assimilableby attributionswhich undergo an authoritarian proceeding, sincethey
arecharacterized by their unilateralism, imperativenessand compul soriness. As
it isseen, the concept of authority used in common law hasreached theregimes
of the Mexican public university.

Before the challenge of the society of information and knowledge, it is
demandingtoremaodel theroleof thepublicuniversitiesautonomousby law inthe
national and international context; nonetheless, it is not the only aspect that
requiresattention, itsjuridical re-conceptualizationisnot to bedel ayed; because
of thisitisnecessary, at least from the theoretical point of view, tolay the bases
that allow projecting the reengineering of its concepts.
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Said reengineering must be based on the premise expressed in the Mexican
fundamental law and calibrate its scopes in views of the endogenous and
exogenous variables that surround the university substantive and adjective
functions. Inthissensethevariablesare propertieswhosevariationissusceptible
to be measured or observed. Instances of variables are: gender, the intrinsic
motivation for work, physical attractiveness, learning of concepts, historical
knowledgeontheintegrating effortsof SimonBolivar, religion, theresistance of
anatural, verbal aggressiveness, authoritarian personality, fiscal cultureandthe
exposureto acampaign of political propaganda.

[...] Thevariablesacquirevaluefor scientific research when they becomerelated to
other (making part of a hypothesis or theory). In this case they are usually called
“constructs or hypothetical constructions’ (Hernandez, 2003).

Theconceptua world of theMexican public universitiesautonomousby law
is, apparently, manageableonly fromtheinternal view of theuniversity, asthey
are the elements that link the institutional duty of these institutions with their
regul ations; becauseof this, variablesthat will necessarily leadtore-conceptualize
or to incorporate new concepts to the philosophy of the university must be
approached.

Well now, among the exogenous variables we have concepts such as public
management appliedtouniversities, quality and competitiveness, certification of
administrative processes, transparency, and access to information, et cetera.

Asendogenous variablesthe circular models appear, with interdisciplinary,
multidisciplinary andtrans-disciplinary approaches, flexibleand distanceeducation;
intraringtitutional andinter-ingtitutional student mobility, aswell astheincorporation
of systemson university justice.

In this respect Jorge Carpizo would say: among these problems we can
mentionthelack of resourcesthey haveand not only restrictedtomaterial means,
butitisalsotranslated asalack of academic personnel, bothfromthequantitative
and qualitative points of view; theincreasing demand for higher education, the
growth of higher education institutions have conditioned the generation of
numberless labor conflicts and the incidence of internal and external political
pressures, which areproduced asan unavoidablesequel of all theaforementioned
factors.

Thetransformation of thesocial relationsisafactor for individual and socia
betterment, it confersproductionand diffusion of knowledgeakey functionwhen
it comestoreconfigurethepositionsof thecountriesintheinternational order and
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determines the situation and category of the individual in society. This trend
assignsagreat responsibility inrespect toformation, research, study, adviceand
counseling services, transference of technology and permanent education.

Oneof themost imperious problemsfaced by the university istoincreaseits
resources, diversify them, improvetheir assignationanditsinternal management,
and theway to assumethefunctionssociety entrustsontheuniversity, preserving
theuniversity tradition and theinterested service. Thisisduetotheincrementin
thedemand for higher education, which standslitigationsof financial character.
The restrictions of the resources decrease the capacity of higher education to
meet thecurrent expectationswiththenecessary quality level usually demanded.

For the public university to be able to assume the functions entrusted by
society, it is necessary that the former appears as an “institution of knowledge
and its academic body has determinate conditions of work necessary to
accomplishinanoptimal manner theseobligations’, conditionsestablishedinthe
concepts of university autonomy and freedom of teaching. The university
autonomy isexercised from theinstitutional self-government, and the freedom
of teaching, by the different members of the academic body (Neve, 1998: 5).

Therighttoinstitutional government forcestheuniversity tofully andformally
adjustitself totheconditions, |awsand procedurescorrespondingtothedifferent
publicorganisms. Transparency and accuratedemonstration of theachievements
of the university have become fundamental aspects of the policy on higher
education. Despitethelinkageof theinstitutional budgetswithquality goalsisfar
frombeinguniversal, itisevident that thedegreeof self-governanceof university
ever dependsonthedemonstration of itsperformanceand efficacy (Neve, 1998:
10).

Webelieveinajuridical manner that if these variablesare not paid attention
intime, theschemaof devel opment of theM exican publicuniversitiesautonomous
by law will bring as a consequence their incomprehension as entities that
generate knowledge, research and the diffusion of culture and arts.

The relentless attack of public policies of government imbricate public
university onthebrink of itshistory. Permanent variablessuch astheproliferation
of private universities, the generation of mechanisms of control of the federal
government and the low budgetary index for Mexican public universities
autonomousby law maketheir architecturerequire shielding their theology and
their purest axiological end.

Previously inthetext we stated that, from the point of view of thelegidlative
technique, lawsor decrees of creation of the public universities autonomous by
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law are formal laws, since they have an account of reasons, aregulatory body
and transitory articles, and we cannot properly consider them asthe university
legislation; on the contrary, we must conceive them as the founding norm of a
particular juridical order in a Mexican public university autonomous by law,
which is developed in ajuridical manner by the university supreme authority,
through juridical norms of general or particular character directed to the
members of the university community.

Once we reached this point we must enquire on which the elements that
informtheuniversity legisation are.

Guillermo Soberén Acevedo considered that university legislation must be
supported upon five points or principles: 1) guarantee the autonomy of the
university, theintegrity of itspatrimony andthevalidity of itseminently academic
structure; 2) conciliate, by meansof suitableformulas, thelegitimateinterestsof
themembersof thecommunity withtheobjectives, rightsand social responsibility
of the institution; solve the conflicts that may arise, by means of newfangled
instruments, although always accordant to the principles of the university
legislation; 4) involvethe community into the legislative process, presentingin
every opportunity each project and listening without restrictionstheviewpoints
whichareformulated in each case; and 5) invigorate the spirit of legality anong
the university personnel, modernizing the existent regulatory dispositions,
integrating legal voids and foreseeing the future needs and possibilities of the
institution(Toral, 1987).

Theprocessof modernization nowadaysfaced by Mexican publicuniversities
autonomous by law cannot be constructed on the basis of simple ideas or
undocumented visions, the creation of ajuridical methodol ogy accordant to the
requirements of each university isindeed needed.

Aninstance of thisisthe Methodology for the program of integral reform of
theuniversity legislation of the Autonomous University of the State of Mexico,
2005-2009, aninstrument uniqueinthecountry thoughwhichthejuridical theory
of theuniversitiesissystematized. Historically, thismethodol ogy hassupport on
the Program for the Integral Reform of the University Legislation of UAEM on
August 15" 1990.

The objective of thisprogram wasto provide the Autonomous University of
the State of Mexico with a broad and up-to-date regime that established ends,
structuresand processed, pointsout behavioral directions, regul atesproceedings
and actuations, and stimulates innovation and improvement of the university
waysof life; being observed at all timesthat theintegration keepsthe principles
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and historical valuesof theinstitution alive, measuresthevalidity of theexisting
regulatory bodies, eval uatesreflexively and prospectively thecreation of thenew
ways of life and takes up this set into the institution context and social
commitment (Universidad Auténomadel Estado de México, 1990: 15).

L ater, the Commission of Legislation of the Honorable University Council
formulatedtheL egidlativeProgramfor theUniversity Statuteof the Autonomous
University of the State of M exico, whoseobjectivewasto providetheinstitution
with auniversity statute.

Intheformulation of ascientific methodol ogy to configurethejuridical order
of any Mexican public university autonomous by law aspects inherent to their
history andjuridical tradition, itsstructureandjuridical -political structuremust be
studied indetail; what ismore, it must be bornin mind that it isneither possible
to alter nor contravenethe constitution of theuniversity normative order, taking
into account the generality, permanence impersonality and abstraction of the
norm, aswell asits congruency, unity, hierarchy and specialization.

The sine qua non element of successin every process of university reform
restson the participation of all of themembersof the university community, for
they are who orient the decision-making process, partake and legitimize the
consultation exercise.

Reformulation of the division of powers

Habermas(2005) speaksontheexisting law, not proposed, seeking toreconstruct
the most basic concepts, where the law of the democratic States might become
stable as the systems of norms which using the legal way is able to satisfy or
reachtheir own promiseof legitimacy. Thelogical genesisof thesystemof rights
is not areconstruction of the historical genesis, but, it is about the conceptual
reconstruction of the articulating ideality of the reality of Law. A democratic
State of Law iscapableof performing collectiveendsthrough apolitical process
of democratic production, asit is reflected in the Article 13 of the University
Statute of the Autonomous University of the State of Mexico.

With thiswe are able to start walking in the construction of the University
State of Law, which is characterized because the formal and material creation
of the university legislation is subjected to that foreseen in the law of the
university or initsuniversity statute; what is more, because of the recognition,
obedienceand applicationwhichtheintegrantsof theuniversity community, the
organs of authority and the unipersonal authorities carry out.
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