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Abstract

Drawing on insights from human rights law, femicide laws, and hate crime studies, this article dis-
cusses the viability of including ‘gender’ in hate crime legislation, and the extent to which a legal ap-
proach of ‘gender-based hate crimes’ could serve a more efficient response to the global prevalence
of violence against women than similar types of legal measurements. The article argues that al-
though there are sound principal reasons for including ‘gender’ in hate crime legislation, its inclusion
is complicated by substantial conceptual and practical challenges, motivating instead a plethora of
legal and non-legal approaches to counter and combat systemic violence against women.
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In the early hours of a Sunday morning in Febru- And yet, not everyone was entirely eager to
ary of 2022, nursing student Mia Skadhauge Stevn celebrate the expansion of the Danish hate crime
left behind the buzzing bars of one of the liveliest provision. Thus, renowned Professor of Law, Kirst-
streets in Denmark after a night out with friends. en Ketscher, remained hesitant:
Mia never returned home. Instead, her body was
found a few days later, scattered in the nearby This change does not make me rejoice (..)
woods. In the wake of Mia’'s murder, a national de- Had ‘gender’ instead been incorporated into
bate arose in Denmark about women, like Mia, that the legal definition, it would have included a
never return home because they are assaulted and wider group of predominantly women that
murdered. On social media, this debate revitalized are subjected to hate crimes in the form of
the popular hashtag #TextMeWhenYouGetHome physical, psychological, and verbal assaults
that had spread after the murder of British Sarah from men. But this group is continuously
Everard, approximately a year before. A Danish being overlooked
survey, made just days after Mia's remains were (DR 2022, author’s translation)
found, indicated that 61% of female respondents
fear getting assaulted if they are to return home If it remains to be seen how the terms will ultima-
alone after a night out, and that they generally tely be interpreted in Danish legal practice, Kets-
avoid doing so (68%). Danish Minister of Gender cher's critique echoes a wider emerging concern
Equality, Trine Bramsen, thus promised a political of hate crime legislation: Namely that, whilst we
plan of action, stating that “We have a problem with see an increasing recognition of minority statuses
women being killed because they are women, and in hate crime laws as part of a solidification of hate
we have to do something about that” (TV2 2022). crime discourse across the world, it would appear
Notably, only a few months earlier, Danish that heterosexual and/or cis-gender women are,
lawmakers had passed a series of law changes somewhat consistently, left out of this equation
that incorporated the terms of “gender identity”, (Haynes & Schweppe 2020; Perry 2001; Mason et
“gender characteristics”, and “gender expression” al. 2017). Hence, as noted by Mason-Bish (2014),
into a number of Danish laws. Among these was although high profile cases of violence against
an inclusion of the forementioned terms into the women regularly demand popular attention, like
otherwise fairly limited number of explicated vic- the murder of Mia, the role of gender-based hatred
tim categories that enjoy protection against the as an element of such crimes has frequently pas-
type of offences popularly known as hate crimes; sed “unnoticed by the media and policy makers”
crimes that activate the aggravating circumstance (Mason-Bish 2014, 170). Within hate crime scho-
clause in the Danish Criminal Code’'s § 81.6 that larship, ‘gender’ has also remained largely on
allows for sentence enhancement when criminal the margins, often left under-researched or enti-
offences “have background in” specific aspects of rely overlooked (Mason-Bish 2014, 170; Iganski
the victim'’s identity, e.g. “ethnic origin” or “sexual- & Levin 2015, 28). When gender is not ignored,
ity.” The decision to expand the hate crime provi- opinions on whether to include the category are
sion had long been debated in Denmark, but even- divided. Some scholars thus argue that crimes
tually gained traction after a citizens’ proposal, against women have comparable effects to that
supporting the inclusion of “gender expression,’ of already-recognized hate crimes, constituting a
had gathered the obligatory 50.000 public votes form of hatemongering (Card 1996) insofar that
to proceed to mandatory deliberation in Danish women sustain more severe injuries, are targe-
Parliament. In addition to fulfilling this popular de- ted by a wider array of crimes, and are regularly
mand among the general public, the change was perceived easier victims (Mason-Bish 2014; Perry
also commended by the Danish Institute for Hu- 2013; Iganski & Levin 2015; Benier 2016). Conver-
man Rights as well as LGBT+ Denmark that had sely, however, it is a common concern that the in-
both advocated the change. clusion of ‘gender’ might “water down” hate crime
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legislation as women make up half the population, only symbolic impact but also practical impact of
thus hard to identify as a separate victim strand legal responses to systemic gender-based crime.
(Jacobs & Potter 1998, 167, Mason-Bish 2014,

176-177). While the jury is arguably still out on

‘gender’ within academic discussions, sociolegal The global prevalence of violence
realities are at least as indecisive, albeit in diffe-

against women
rent ways. On the one hand, one can then observe

a growing global awareness of gender-based vio- The WHO estimates that, globally, one in three
lence as an area of legal policy, regularly presup- women is subjected to physical or sexual violen-
posing public demands for explicitly legal respon- ce during the course of their lifetime, constituting
ses to violence against women (Walklate et al. “a major public health problem” (WHO 2021). The
2020). On the other hand, legal efforts have rarely Academic Council on the United Nations System
proved adequately efficient and so the prevalence (ACUNS) concurs, establishing that violence
of violence against women remains (Smart 2019). against women poses “one of the most widespread
This returns us to the general question: violations of human rights”, affecting females from
Should hate crime legislation in fact entail pro- every race, every culture, and of every age (ACUNS
tection of ‘gender, or even explicitly ‘female gen- 2014). According to Weil et al. (2018), although vi-
der, to serve as a legal tool to handle violence olence against women is thus largely recognized
against women? Hence, even if ‘gender’ is per- as a global human rights issue, the phenomenon
haps decreasingly overlooked as a source of vic- has historically remained strangely invisible, and
timization as evidenced by the Danish debates, efforts of combatting it have often remained a
we still have limited knowledge as to the viability low priority in practice (Weil et al. 2018, 2-5, 18).
of a hate crime approach as a legal response to As such, the objective reality continues to be
structural violence against women. Even in coun- that many crimes against women go unpunished
tries like Denmark, characterized by high levels across the globe (ACUNS 2014).
of gender equality, we are thus left with scarce In international lingua, violence against
insights into the extent and the implications of women is increasingly captured through the emer-
the particular threat that hate crimes pose to gent term of gender-based violence. Hence, the UN
females (Perry 2013). This paper will therefore Declaration on the Elimination of Violence against
embark on a preliminary theoretical exploration Women (1993) defines violence against women to
of gender-based hate crimes as a legal response be “any act of gender-based violence that results
to the prevalence of violence against women in in, or is likely to result in, physical, sexual, or men-
Denmark and beyond, collating insights on hate tal harm or suffering to women, including threats of
crime approaches with that of gender-specific such acts, coercion, or arbitrary deprivation of liber-
legal responses, especially femicide laws. | ar- ty” (UN 1993). As noted by Boyle (2019), although
gue that while there are indeed good principal ‘gender-based violence' is mainly equated with
reasons for including ‘gender’ in hate crime leg- violence against women, the term has also occa-
islation, as this would serve a much-needed sym- sionally been accepted to encompass violence
bolic stance to condemn structural victimization against children (Boyle 2019, 19, 25-26). Another
of women, an array of challenges will inevitably increasingly prevalent term is that of femicide,
arise. Namely, | identify two major sets of chal- correlating female gender with homicide. Origi-
lenges, conceptual and practical, that will have nally introduced in Latin America as the dual con-
to be taken into consideration if adding ‘gender’ cepts of femicidio, denoting individual killings of
to the hate crime equation; challenges that dis- females “motivated by hatred, contempt, pleasure,
close overlapping intricacies of legal approaches or a sense of woman ownership (..) because they
to ‘identity’ as such, and to ‘gender’ in particular, are female” (Radford & Russell 1992), and femini-
and reveal a general conundrum of ensuring not cidio, specifically referring to states’ complicity in
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the prevalence of such killings (Lagarde 2006), the al. 2018, 11). As noted by Walklate et. al. (2020),

general term of femicide has been gradually em- violence against women thus apparently persists
braced worldwide (Neumann 2022, 140-141). “even in countries that enjoy high levels of gender

Naturally, a major focus point of the pre- equality” (Walklate et al. 2020, 9-10). This is par-
occupation with ‘gender-based violence’ concerns ticularly visible in Scandinavia, often referred to as
the disproportionate victimization of females, but “the Nordic Paradox” (Rantala 2019, 130), where
it also often involves an emphasis on the dispro- countries like Sweden, Finland, and Denmark con-
portionality of male perpetrators. Hence, as noted sistently display high levels of societal gender
by the WHO, violence against women is general- equality yet this does not seem to significantly
ly committed by males (WHO 2021), and wom- reduce the prevalence of violence against wom-
en are, habitually and consistently, murdered by en. In fact, some have argued that higher levels of
men (Smith 2018, 168). According to Boyle, this publicly recognized gender equality may even pro-
implies a recognition of “the broader social mean- duce a backlash against women in domestic con-
ing of the abuse: that women are targeted because texts (Smith 2018, 161). A 2012 survey from the
they are women” (Boyle 2019, 23). Traditional- European Union’s Agency for Fundamental Rights
ly, gender-based crimes have been encircled by (FRA) thus also placed Denmark in an unfortunate
e.g. women'’s vulnerability to sexual harassment 1st place among European countries with a stag-
(MacKinnon 1979), rape (Card 1996), and coercive gering 52% of Danish females reporting to have
control (Stark 2009). More recent areas of study suffered violence since the age of 15. Finland
include women’s vulnerability to anti-feminist as- and Sweden placed 2nd and 3rd with respectively
saults (Haynes & Schweppe 2020), honour-based 47% and 46% (FRA 2012). Paradoxically, the same
violence (Gorar 2021), and technology-facilitated three countries simultaneously topped the Euro-
sexual abuse (Henry & Powell 2015). More than pean indexes on gender equality — and remain to

anything however, violence against women has do so (FRA 2012; EIGE 2021).

been associated with intimate partner violence, en-

compassing sexual and non-sexual forms of vio-

lence perpetrated by the victim’s partner or former Formulating legal responses to
partner (Smith 2018, 161). This emphasis is by no
means coincidental. Thus, the WHO notes that in- ] L.
timate partner violence affects approximately 27% rights law to femicide laws
of all females aged 15-49, with 38% of murders of

gender-based crime: From human

women committed by an intimate partner (WHO If these data evidently show that violence against
2021). A 2012 global study by the United Nations women, including the most fatal kinds, is a syste-
Office on Drugs and Crime (UNODC) likewise indi- mic issue of immense magnitude, both globally
cates that the vast majority of homicides commit- and in Europe specifically, another question is if
ted in domestic settings involves female victims. its general definition as gender-based crime may
Hence, nearly 50% of all homicides of females are meaningfully coincide with a formal legal definiti-
committed domestically, as opposed to only 6% on of gender-based hate crime, as is the focus of
for males. This means that, every day, 137 women this exploration. One of the key tasks here invol-
are killed by an intimate partner or family member ves tackling the risk of both under-including and
(UNODC 2012). over-including, potentially stretching definitions

Although violence against women is clearly too far, or not stretching them far enough (Boyle
a global phenomenon, it does vary regionally. In 2019, 28). Initially, it would appear that gender-ba-
Europe specifically, 22% of women experience vio- sed crimes, insomuch that these target women
lence (WHO 2021). Markedly, while homicide rates “because they are women” (ibid., 23), readily tanta-
are generally declining in Europe, the number of mount with an effective denotation of hate crimes
homicides of women remains fairly stable (Weil et as “targeted violence” (Stanko 2001). However,
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since few countries in fact monitor and report illumination of the efficiency of specific legal re-
hate crime incidents explicitly against women sponses to violence against women. Markedly,
(Perry 2013, 4-5), our knowledge on the possible ‘gender’ itself serves as a site of pre-existing legal
correlation between female gender and subjection struggles, just as ‘law’ serves as a site of ongoing
to hate crimes is somewhat vague. In Europe, the gender struggles. As once argued by Smart (1989),
lack of legal uniformity has been attempted redu- we should therefore recognize the legal domain as
ced by the Organization for Security and Co-ope- constituting just as much a discursive site upon
ration in Europe (OSCE) through a joint European which ‘gender’ is exposed and contested, as it
definition of hate crimes as constituted criminal does a pragmatic tool of legal reform that may be
offences motivated by “intolerance, stereotypes, or mobilized for gender-related causes (Smart 2019,
hatred” including that based on the victim’s “gen- X). Shepherd (2019) elaborates on this, noting that
der’. However, despite these efforts, approaches particularly processes of making and enforcing
to ‘gender-based hate crimes’ vary greatly in in- legislation involve continuous interpretation of
dividual European countries, and in many cases, ‘gender, constructing “horizons of possibility” of
‘gender’ is entirely absent from European hate cri- specific gendered issues. In effect, the legal realm
me laws (Mason et al. 2017, 54; Mason-Bish 2014, of gender-based crime will then inevitably be “a
170). Denmark is no exception in this regard. Hen- site of politics” (Shepherd 2019, 3-4), habitually
ce, hate crimes according to ‘gender’ have not tra- exhibiting interplays between states, international
ditionally been recorded by Danish police. Before organizations, and political and social movements
the forementioned law change, Denmark was thus (Moral & Neumann 2018, 454-455).
among the numerous European countries that, de- One of the most evident legal approaches
spite the OSCE definition, had not adopted ‘gen- to protection of ‘gender’ can be found within hu-
der’ (in any form) in its national hate crime legisla- man rights law where international and regional
tion. The country has also yet to join the group of human rights treaties and conventions serve to
countries that report gender-based hate crimes to specifically protect women against discrimination,
the OSCE, which in the most recent OSCE report abuse, and, on occasion, gender-based violence.
only counted around ten countries, two of them These include the United Nations Convention on
being non-European nations, Canada and the Uni- the Elimination of All Forms of Discrimination
ted States (OSCE 2020). This is although national against Women (CEDAW) (1980), its Optional
surveys indicate that ‘gender’ is in fact the identi- Protocol (Op-CEDAW), and the UN Declaration
ty aspect that makes Danes feel the most vulne- on the Elimination of Violence against Women
rable to crime, with Danish females generally fe- (DEVAW) (1993). Regional documents include
eling more vulnerable than males and more often the Inter-American Convention on the Prevention,
taking precautions as to avoid victimization (The Punishment and Eradication of Violence against
Danish Ministry of Justice 2019), and although far Women (1994) and The Council of Europe’s Con-
more Danish females report being victimized by vention on Preventing and Combating Violence
gender-motivated crimes than Danish males, and against Women and Domestic Violence (2011),
more often report experiences of violence in relati- known as the Istanbul Convention. While it is true
on to such crimes (COWI 2016). that human rights can provide a form of “global
If evaluations on gender-based hate crime script” for domestic legal approaches (Moral &
approaches remain limited in Denmark and in Neumann 2018, 456-457), it is, however, worth
many other countries, it is worth noting that these mentioning that human rights documents involve
are neither the first nor the only potential legal varying levels of legal obligation and enforceabil-
response to violence against women. Thus, hate ity. Namely, human rights documents are often
crime legislation is pre-dated by numerous oth- only legally binding for the states that ratify them,
er legal approaches to gender-based crime (Ma- or they are mostly declaratory forms of soft law

son-Bish 2014, 173) which may contribute to an (Moral & Neumann 2018, 457; Weil et al. 2018,
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8). Accordingly, if international human rights ap- Laws criminalising femicide often use words
proaches can certainly be symbolically important or expressions that are very difficult for legal
responses to ‘gender-based crime’, imposing an practitioners, prosecutors, and the judiciary
initial state responsibility, they are rarely adequate to interpret and apply. Some laws refer to a
responses in and of themselves, seldomly stipu- certain, specific mental state of the perpetra-
lating the content of this responsibility (Moral & tor, such as misogyny. Some say the crime
Neumann 2018, 453). Therefore, human rights ap- is committed for gender-related reasons
proaches must generally be supported by domes- or because the victim is a woman. Some
tic legal measures. refer — as an element of the crime - to the
Among the most notable of such domestic context of unequal power relations between
responses to gender-based crime is, arguably, the men and women. But all these expressions
adoption of so-called femicide laws, underscoring, lead to serious problems of interpretation
according to Toledo (2019), “a growing conception as they lack legal definitions and may not
that states themselves hold a significant respon- fulfil the precision required by the principle
sibility for actively countering violence against of legality. In practice, these difficulties may
women as an explicated form of crime” (Toledo result in the laws not being implemented
2019, 40). Over the past 10-15 years, the Latin (Toledo 2019, 44-45)
American region has thus been the epicentre of
a wave of specialized femicide laws that, in vari- Alongside interpretative challenges, Toledo notes,
ous ways, pose legal responses to the region’s ex- prosecutors frequently lack the very incentive to
cessively high numbers of violent crimes against litigate a case of femicide insomuch that it is typi-
women (Toledo 2019, 39; Moral & Neumann 2018, cally harder to prove and more time-consuming to
452). Most of these laws impose stricter punish- substantiate yet rarely results in significantly hig-
ments on individual cases of femicidio, whereas her sentences than regular homicide (Toledo 2019,
a smaller number go further in legally addressing 46). Neumann (2022) also identifies that femicides
feminicidio (Neumann 2022, 140-141). The latter are often only sporadically counted and reported
especially stems from mobilized efforts of local and argues that some Latin American states have
feminist movements that have petitioned for fur- either deliberately or incidentally minimized their
ther state responsibility for the perpetuation of own femicide laws by failing to strengthen, in some
gender-based violence (Moral & Neumann 2018, cases even reducing, police efforts of investigating
452). While femicide laws have been codified in femicides under the guise of a formally heightened
almost 20 countries, including Argentina, Bolivia, response (Neumann 2022, 150-152). Similarly, Mo-
Mexico, Chile, Brazil, and Columbia, the content ral & Neumann (2018) contend that the successes
of the individual femicide laws do however differ of femicide laws have often been short-lived or
greatly and are generally inconsistent across the highly compromised as the laws’ “transformative
region (Neumann 2022, 140-141; Toledo 2019, 43; potential has been perverted in practice” (Moral
Moral & Neumann 2018, 453). & Neumann 2018, 453). Although it cannot une-
If most feminist organizations largely con- quivocally be concluded that femicide laws have
sider the introduction of femicide laws to be an outright worsened social conditions for women,
outright triumph for women'’s rights, the reality is, Toledo argues that conditions are not improving
according to scholars, far more complex. In many either, yet the passing of the laws has significantly
cases, femicide laws have thus hardly had the ef- lessened the previously strong public attention sur-
fects that was originally hoped, often proving in- rounding the issue (Toledo 2019, 50). In this sen-
efficient or insufficiently enforced (Toledo 2019; se, states have sometimes implemented femicide
Moral & Neumann 2018). One of the key challeng- laws out of sheer political convenience, apparently
es is, according to Toledo, that femicide provisions supporting a popular cause but “without commit-
fail to gain legal impact: ting to any more fundamental changes”; Though
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laws have given an impression of a strong political A second argument in favour of including
stance, they have then merely constituted a viable ‘gender’ is that, like other forms of hate crime,
response “on paper” (ibid., 43). gender-based crimes may be considered to be

particularly harmful, therefore in need of expan-
sive legislative approaches (Walters 2018, 56).
A principal defence of ‘gender-based lganski (2001) famously argues that hate crimes
hate crimes’ produce “waves of harm”, creating “a ripple effect”
that potentially extends from the immediate vic-

If neither human rights approaches nor femicide tim, over the victim’s neighbourhood, the general
laws have been definitively efficient in handling community, and all the way to society at large (Ig-
gender-based violence against women, the ques- anski 2001). The adoption of hate crime legisla-
tion is if a gender-based hate crime approach tion is then also habitually justified by a common,
would fare any better as a legal response in Den- albeit not always fully explored, conception that
mark and beyond. Before turning to the legal chal- hate crimes hurt more than other crimes (Sto-
lenges herein, | would argue that there are in fact tzer & Sabagala 2020, 252). According to Walters
very solid principal arguments for deploying a hate (2018), hate crimes thus impose “an exceptional
crime approach as a response to violence against set of challenges” likely to impact “the emotional
women. and physical well-being” of both direct and indi-

An initial argument in favour of a hate crime rect victims (Walters 2018, 56-59). Stotzer & Sa-
approach is in acknowledgement that gender- bagala concur, contending that numerous studies
based crimes may be regarded messages of in- substantiate the claim that direct victims of hate
timidation with corrective implications for women crimes are more likely to report greater physical
as such. In hate crime scholarship, there is thus and psychological injuries than victims of similar
consensus that hate crimes are, fundamentally, crimes, and that these harms often last longer,
message crimes (Dixon & Gadd 2006) insofar that and persist regardless of whether victims were
they send a message to not just the victim but also targeted for their actual identity or if they were
to the victim’s perceived group of association, re- mistaken for another by the perpetrator (Stotzer &
affirming specific social hierarchies (Perry & Ols- Sabagala 2020, 252-261). Like direct victims, indi-
son 2009). In the case of violence against women, rect victims may also experience a reduced sense
the prevalence of victimization may be viewed as of personal safety, increased fearfulness, and de-
messages of intimidation that aim at maintaining creased trust in public systems and in the police
women in subordinated positions and serve to (Walters 2018; Stotzer & Sabagala 2020; Iganski

police their behaviours (Perry 2013, 5-6; Iganski & & Levin 2015). Consequently, indirect victims too
Levin 2015, 32-34; Haynes & Schweppe 2020, 281). may fundamentally change their behaviours in the

Correspondingly, Card (1996) argues that rape and wake of hate crimes - self-isolating, self-segre-
other forms of sexual violence against women are gating, withdrawing from public society, or self-re-
instruments of domestication, motivating females stricting personal movement (Perry & Olsson
to seek male protection, deeply influencing their 2009; Perry 2013; Iganski & Levin 2015; Stotzer
identities and behaviours, as well as a terroristic & Sabagala 2020). Reconsidering the results of
instrument, targeting not only the immediate vic- the Danish survey conducted after the publicized
tim but also other potential victims, motivating murder of Mia, this can explain why one woman'’s
these to show compliance to avoid similar fates murder affects other women'’s sense of personal
(Card 1996, 6-7, 11). Hence, if Danish women were security, even to the point that they alter their be-
more fearful of assaults after Mia's murder, it may haviour and take everyday precautions because of
be explained by the in terrorem effects that hate such fears.

crimes can cause in others than the immediate What is arguably the common denominator
victim (Perry & Alvi 2012). of these two arguments is that including ‘gender’
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as a victim category of hate crime legislation in enforcement and legal practitioners to refrain
Denmark, as suggested by Ketscher, would consti- from making efficient use of the provisions. Si-
tute an important symbolic recognition of the fre- milarly, the first set of challenges that | want to
quent risk of victimization, and the associated fear emphasize in relation to a hate crime approach to
of victimization, that Danish women experience gender-based crime is a comparable reality when
in the same manner as other vulnerable victim circumscribing ‘hate crimes’. Thus, the concept of
groups. Hence, Walters also maintains that one ‘hate crime’ is notoriously ambiguous, disclosing
of the pivotal purposes of hate crime legislation profound conceptual challenges that are only exa-
is in fact to serve a symbolic message of condem- cerbated when coupled with the much-disputed
nation to hate crime perpetrators (Walters 2018, concept of ‘gender’ Namely, to implement a viable
57); a communication on “what is to be tolerated” legal strategy of gender-based hate crimes, we will
(Perry & Olsson 2009: 189). If hate crimes them- both have to legally qualify the ‘hate’ in ‘hate cri-
selves thus constitute harmful messages of intim- mes’ and then, secondly, qualify this elusive hate
idation and correction to females, a recognition of as ‘gender-based’ within an intricate web of com-
gender-based hate crimes could conversely send peting gendered identity categories.
“an equally strong message” (Mason-Bish 2014, Noting the first challenge of conceptualizing
172), countering a historical tolerance of violence ‘hate crime’, like femicide laws, hate crime legis-
against women as ‘a natural condition’ (Card 1996, lation too originate in abstract human rights con-
14). Not too dissimilar from femicide laws, ex- cepts (Chakraborti 2015). Beyond this, however,
plicitly acknowledging gender-based hate crimes as noted by Mason et al. (2017), ‘hate crimes’ have
can thereby contribute to the important process no singular meaning. Rather, they rely on interpre-
of naming violence against women (Smith 2018, tations within specific criminal justice domains
162); of making these formerly invisible crimes and popular contexts (Mason et al. 2017, 6). In ac-
plainly visible. ademic conceptualizations, hate crimes generally
While there are then sound principal reasons revolve around the element of difference insofar
to include ‘gender’ in hate crime legislation, as that they are, according to Levin & McDevitt (2020),
we have encountered in the Latin American femi- “motivated either entirely or in part by a real or per-
cide laws as well as more general human rights ceived difference between the perpetrator and the
approaches, symbolic significance is, however, victim.” In a formal legal setting, hate crimes are
not identical to real-life efficiency. Hence, when generally already-defined criminal offences, ag-
it comes to law in particular, as Duff & Marshall gravated by some motivational relation to ‘hate’ or
(2018) rightly observe, good enough reason in other biases (Levin & McDevitt 2020, 179-180). Re-
principle does not always equate good enough latedly, within hate crime scholarship, the concept
reason in practice (Duff & Marshall 2018, 149). As of ‘hate crime’ has competed with similar terms
part of this exploration of hate crime legislation as such as bias crime or targeted crime (Hall 2005),
an alternative legal response to violence against yet ‘hate crime’ is clearly the one that has gained
women, | will therefore outline two major sets of most popular traction (Mason et al. 2017, 29).
challenges that each profoundly affect the viability When glancing over the Danish hate crime provi-
of a gender-based hate crime approach. sion, alongside many other legal hate crime pro-

visions, one will observe, however, that the term
‘hate’ is either completely absent, or it plays only
Conceptual challenges of ‘gender- a minor role. And there might be good reason for
that since the ‘hate’ in ‘hate crime’ is heavily con-
tested (Mason et al. 2017, 29). Hence, transplant-

based hate crimes’

In the case of femicide laws, Toledo and other ing our common conceptions of ‘hate’ into a for-
scholars outlined a limitation of the laws to be a mal legal handling of criminal ‘hate crimes’ leaves
general lack of interpretative clarity, causing law both lawmakers and law enforcement with several
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explanatory tasks: For instance, when does the process of inclusion and, particularly, of exclusion
‘hate’ adequately prelude the violent criminal act, (Jacobs & Potter 1998,165-166). When adding new
and how should law enforcement distinguish the victim categories to the mix, Mason-Bish notes, it
myriad of negative emotions, that will likely occur will therefore typically engage “complex relation-
in many intimate relations, from an outright ‘hate- ships between campaigners, policy makers and re-
ful motive’ (Levin & McDevitt 2020, 179; McCauley searchers” and political activism often plays a ma-
2020, 45-46)? To accommodate this conceptual jor role (Mason-Bish 2014, 170-175). Like femicide
challenge, hate crime scholars have often defined laws, hate crime legislations are then historically
the ‘hate’ in hate crime as a deliberate and con- shaped by the successful, or unsuccessful, group
scious motivation rather than simply an emotion, advocacy of including certain identity categories
as hate will usually denote “a motivational process rather than others (Mason et al. 2017, 51-52; Lev-
driven by the goal of and desire to harming anoth- in & McDevitt 2020, 181). When it comes ‘gender’
er” (Rempel & Sutherland 2020, 106, 113). How- specifically, Ketscher is right to observe that both
ever, according to Brudholm (2018), there may be ‘gender, in general, and ‘female gender;, in particu-
good reason for remaining vigilant when it comes lar, have consistently struggled to gain inclusion.
to the ‘hate’ in hate crimes altogether. In fact, the Mason-Bish thus notes that although gender is
‘hate’ may even potentially be a misnomer, mis- intuitively and popularly conceived an “obvious”
leading insomuch that it “evokes the assumption intrinsic victim category, it is still continuously dis-
that all hate crimes are motivated by or expressive regarded and exempted in many domestic hate
of hatred,” although many crimes counted as hate crime legislations (Mason-Bish 2014, 169-170),
crimes are “committed with little or no evidence of often due to a lack political campaigning for its in-
hatred” (Brudholm 2018, 53-54). Not too dissim- clusion (ibid., 169-170, 178), a general conception
ilar from what has been observed by scholars in that ‘gender’ is dealt with in other laws or by other
relation to femicide law enforcement, this lack of identity categories (ibid., 171), or perceptions that
conceptual clarity affects the real-life interpreta- women are not minorities, neither numerical nor
tion of hate crime legislation in a variety of ways, communal (Mason-Bish 2014, 175-176; Stotzer &
including how hate crimes are identified, recorded, Sabagala 2020, 260; Haynes & Schweppe 2020,
counted, and investigated (Mason et al. 2017). 78).

As the Danish debate on the inclusion of A very specific conceptual challenge that
‘gender’ alludes to, it is, however, not only the con- an inclusion of ‘gender’ in relation to responding
cept of ‘hate crime’ itself that produces concep- to violence against women entails, is then also
tual challenges to a gender-based hate crime ap- whether to emphasize ‘female gender’ specifical-
proach to violence against women. It is also the ly, or simply include ‘gender.’ Haynes & Schweppe
addition of ‘gender’ specifically. Thus, when asked (2020) discuss this particular challenge, arguing
about Ketscher's call for an explicit inclusion of that while the exclusion of ‘gender’ in hate crime
‘gender’, the political spokesperson of the govern- law remains “striking” (Haynes & Schweppe 2020,
ing party in Denmark responded that the inclusion 278), one can observe a growing trend of advocat-
of “gender identity” was devised to encompass ing the inclusion of, explicitly, “misogynistic hate
the widest array of gender categories, including crimes” in several countries (ibid., 278-279). While
biological genders, meaning that women were not Haynes & Schweppe agree that many crimes
left out at all (DR 2022). This underscores that, in- against women could legitimately be regarded
somuch law always constitutes a site of politics, misogynistic, when put into an explicitly legal con-
hate crime legislation is especially a site of iden- text, an emphasis on female gender may collide
tity politics. Hence, Jacobs & Potter (1998) also with legal principles of equality in comparison
argue that hate crime legislation revolves around with the content-neutral ‘gender’ (ibid., 284-290).
the mobilization of political support of including In this sense, Haynes & Schweppe resonate poten-
some identity categories over others, inherently a tial conceptual criticisms of femicide law, insofar
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the primacy of the ‘female gender’ of victims may result in no justice at all” (Walters et al. 2018, 58).
impose an unfair presumption of guilt on those But why this practical inefficiency? And would it
committing crimes against women (Toledo 2019, potentially render gender-based hate crimes an
46), but that it may also neglect other gendered inefficient approach too?

identities of equally vulnerable victims. On the oth- When dealing with ‘gender-based crimes’ in
er hand, simply preferring ‘gender’ is by no means general, it is worth noting that these will impose
an unambiguously ideal alternative either if the specific constraints on legal practitioners. First,
aim is to combat systemic violence against wom- for a crime to be ‘gender-based’, this will have to
en. Relevantly, Boyle argues that an equation of be demonstrated beyond the purely speculative
crimes against women with ‘gender-based crimes’ (Heinze 2018), making probable a credible link
“may appear as a compelling way to force such between diverse individual experiences of crime,
crimes into the public legislative agenda” but runs encountered by specific women, and wider struc-
the risk of disguising the specific role of ‘female tures of gender oppression that justify criminal
gender’ (Boyle 2019, 23). To Boyle, the conflation liability, without automatically assuming the pri-
of ‘female gender-based’ with ‘gender-based’ can macy of gender inequality across individual cas-
thus erase “important differences in terms of who es (Sokoloff & Dupont 2005, 43-45; Smith 2018,
is doing what to whom, in which contexts, to which 159-160). Second, any legal evaluation must
effects, and to whose overall benefit” (ibid., 32). be able to tackle the role that intimacy regularly
When choosing how to conceptualize ‘gender’ in plays in crimes against women, neither allowing
‘gender-based hate crimes’, we are then faced with pre-established relationships between female vic-
the difficult task of striking the right balance be- tim and perpetrator to serve as legal excuses, as-
tween naming the unfortunate “everydayness” of cribing women partial complicity for the violence
women'’s experiences of violence without minimiz- committed against them (Howe & Alaattinoglu
ing the severity nor the criminality of such experi- 2019), nor denying that personal relationships
ences (ibid., 22). will complicate a legal distinction of crimes as

explicitly ‘gender-based’ (Sokoloff & Dupont 2005,
59). In hate crimes in particular, traditionally rely-
Practical challenges of ‘gender-based ing on a concept of interchangeability insofar that
hate crimes’ crimes target specific identities rather than spe-
cific individuals, it can be especially hard to prove

Conceptual ambiguities do not in themselves war- that the committed crime could just as easily have
rant that hate crime legislation could not constitute been committed against another woman (Ma-
a viable legal response to gender-based crime. In son-Bish 2014, 174). Finally, legal practitioners
the case of femicide laws, scholars did, however, will have to tackle realities of intersectionality, as
also emphasize that the inefficiency of femicide much violence against women involves numerous
laws is evidenced by a practical inability, or disin- cross-cutting vulnerabilities (Grossman & Lundy
clination, of legal practitioners to enforce the pro- 2007). Hence, even in cases of domestic violence,
visions. When considering a hate crime approach where gender inequality is frequently privileged as
to violence against women, we may therefore note a primary explanation, here too ‘gender’ may inter-
that hate crime legislation too is associated with sect with other biases (Sokoloff & Dupont 2005,
recurring practical challenges that can profoundly 43); as such, what will typically have to be cap-
reduce its efficiency and implementation, causing tured is then the compounding effect of ‘gender’
laws to be disregarded due to lack of resources, on other vulnerable identity statuses, or vice versa
influence, or knowledge (Perry & Olsson 2009, (Mason-Bish 2014, 177).

188). Namely, according to Walters et al. (2018), Turning to hate crime legislation specifically,
hate crime legislation is utterly plagued by a deep it arguably shares with femicide laws that its en-
“justice gap” insofar that many hate crimes “may forcement is riddled with substantial prosecutorial
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challenges. Hence, hate crime prosecution often investigating such motives because they lack
ends up suffering from the same ailments as training in how to do so, it is too time-consuming,
femicide laws as legal practitioners struggle to they lack resources, or the unlikelihood of prose-
translate ‘hate crime’ into legal argumentation, or cution demotivates it (Perry & Samuels-Wortley
they end up not doing so for pragmatic reasons 2021, 76). Second, hate crimes are also consist-

(Perry & Samuels-Wortley 2021; Grattet & Jenness ently under-reported (Perry & Samuels-Wortley
2008; Mason et al. 2017). In ‘easy’ cases, proving 2021; Mason et al. 2017; Walters et al. 2018; Levin

bias relies on the perpetrator's demonstrated use & McDevitt 2020). Thus, if popular conceptions of
of slurs or denigrative language in relation to the hate crimes are increasingly expansive, as victims
offence (Levin & McDevitt 2020, 184), motivating and communities call for hate crime charges to
Jacobs & Potter to argue that a perpetrator can be laid, police often deploy restrictive conceptions
“avoid the hate crime tariff by committing his crime due to the low margins of prosecutorial success
silently” (Jacobs & Potter 1998, 162). In the many (Perry & Samuels-Wortley 2021, 75-76; Mason et
cases where perpetrators do not use explicit lan- al. 2017, 16-17). This might cause tensions, even
guage, however, prosecutors will instead have to trust deficits, between police and the public, fur-
engage in time-consuming processes of estab- ther demotivating reporting on both sides (Perry &
lishing other links that might result in only smaller Samuels-Wortley 2021, 75-76; Mason et al. 2017,
sentence enhancements, if any (Levin & McDevitt 57-58). Considering gender-based crimes specif-
2020, 184). Since ‘gender’ introduces a broader ically, if hate crimes are generally under-policed,
and more complex category than most other hate crimes against women are particularly under-po-
crimes, a major challenge to a successful imple- liced (Cunneen 2001). Due to the complex nature
mentation of ‘gender-based hate crimes’ is then of gender-based violence, especially when com-
that cases of such crimes might only rarely end up mitted in domestic contexts, one could also readi-
actually litigated. In Denmark, as well as in many ly fear that policing gender-based hate crimes will
other countries, this challenge is only substantiat- simply be too complex a task for police to lift if
ed by the already relatively sparse number of hate they already struggle to efficiently identify, distin-
crime convictions. guish, and investigate hate crimes as is.

If prosecuting gender-based crimes can be Therefore, even if an inclusion of ‘gender’ in
difficult, investigating these motives can be at Danish hate crime legislation would surely consti-
least as challenging. Notably, hate crime scholar- tute an important symbolic recognition of wom-
ship has also focused extensively on the recurring en's experiences with, and fears of, violence, when
challenges associated with policing hate crimes faced with these pre-existing ‘gaps’ of hate crime
(Mason et al. 2017, 53), exposing what Mason et law enforcement, we must also consider the im-
al. (2017) refer to as “an implementation gap” be- minent risk that such recognition could become,
tween hate crime policies and real-world policing like that of femicide laws, largely “on paper”. As
of such (Mason et al. 2017, 62, 50; Levin & McDe- noted by Grattet & Jenness (2008), when imple-
vitt 2020, 183; Perry & Samuels-Wortley 2021, 68- menting hate crime legislation of any kind, meas-
70). Similar to femicides, policing hate crimes has ures cannot be purely symbolic. We must also en-
been known to be notoriously difficult (Mason et sure their instrumental impact for them to be an
al. 2017, 54, 62; Perry & Samuels-Wortley 2021, efficient legal response (Grattet & Jenness 2008,
68). Particularly two problems can be drawn out 520-521). If what has made femicide provisions
that might challenge an approach of gender-based inefficient responses is that they have rarely been
hate crimes. First, police appear to generally strug- enforced in practice, gender-based hate crime pro-
gle to identify and distinguish hate crimes, as they, visions could suffer the same potential perils. In
much like prosecution, struggle to interpret mo- my opinion, the concerning drawbacks are here
tives of ‘hate’ or ‘bias’ (Mason et al. 2017, 17-18, twofold. First, unenforceable hate crime provi-
56-58). In many cases, police will then refrain from sions may cause additional harms if crimes have
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been committed de jure, yet victims experience that, argued that although there are very good principal
de facto, they cannot obtain legal redress for such reasons for implementing hate crime legislation
crimes (Stotzer & Sabagala 2020, 262-263). Sec- that unequivocally includes ‘gender’, there are also
ond, similar to scholars’ concerns about femicide substantial practical and conceptual challenges
laws muzzling complicated debates about violence that, if left unrequited, might cause such aresponse
against women, simply subsuming gender-based to eventually prove inefficient. Since it is already an
violence under a hate crime approach could result ailment of hate crime legislation that it is difficult to
in underlying issues and complexities to be over- operationalize for police and legal practitioners, the
looked — without laws simultaneously gaining re- broad and complex category of gender-based hate
al-life impact (Mason-Bish 2014, 176). Hence, if crimes could thus easily drop into the numerous
legislative approaches are increasingly expansive, gaps associated with hate crime law interpretation
but law enforcement approaches remain restrictive and enforcement. Despite an increasing public rally-
(Mason et al. 2017, 57), adding ‘gender’ to the hate ing around both general legal responses to crimes
crime equation could end up further alienating un- against women and around hate crime approaches
fulfilled victims lost in-between the gaps. especially, a vital question is then: Even if ‘gender’

is finally added to the hate crime equation, how do

we ensure that such a measure gains instrumental
Adding ‘gender’ to the hate crime impact?

A massive obstacle toward answering this
question is that we know staggeringly little about
Violence against women is, indeed, a global issue gender-based hate crimes, as these are an under-ex-
and one that must ultimately be addressed globally amined area, undoubtably in Denmark but also in the
(ACUNS 2014). However, locally as well as globally, rest of the world (Mason-Bish 2014, 178). Insomuch
formal approaches to violence against women in- the conceptual and practical challenges presented
creasingly take form of explicitly legal responses in this paper serve as waypoints, we lack empirical
to gender-based crime. In part, this is a symbolic knowledge on how these challenges translate into
undertaking, contributing to a greater process of concrete local challenges of interpreting, policing,
naming the historically invisible phenomenon of and prosecuting hate crimes - particularly if adding
violence against women (Weil et al. 2018, 2), com- ‘gender’ to the mix, just as we lack insights into the
municating condemnation of its prevalence. Yet, effects of hate crime legislation and its ability to
the task is also highly practical, since the responses grasp with the interpersonal contexts that frequent-
we choose will affect how we handle, legislate, and ly enclose violence against women (Jacobs & Potter
respond to real-life violence (Boyle 2019, 20-22). 1998, 162; Walters 2018, 57; Rempel & Sutherland
Thus, if legal responses to gender-based crimes are 2020, 109-125). Surely, data collection alone will not
only symbolic, and states implement them without suffice to alter these realities, but we are certainly

equation?

being able or willing to enforce them comprehensi- ill-equipped to produce efficient responses without
vely, they may become, as in the case of many fe- them (Walklate et al. 2020, 3-11).
micide laws, “empty promises” (Moral & Neumann Furthermore, when collating hate crime legi-

2018, 453). And it would seem that legal responses slation with other legal responses to gender-based
to gender-based crime often fall into this exact pit- crime, some overlapping intricacies of legal ap-
fall; there appears to be a more general conundrum proaches to ‘identity’ as such, and to ‘gender’ in par-
of ensuring not only symbolic impact of legal re- ticular, are exposed. Namely, as we are increasingly
sponses to systemic violence against women, but aware, identity is far from static (Duff & Marshall
enduring practical impact as well. 2018), and perhaps more than any other identity

This paper has suggested that, in the pur- category, ‘gender’ is contested; in itself more of a
suit of qualifying gender-based hate crime legisla- continuous question to be asked than a definitive
tion, such worries may be warranted. Hence, | have category to be implemented (Zalewski 2010). If
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emphasizing ‘female gender’ in law generally risks of silence and passivity” by the states (Smart
the discrimination of cis-gender males (Haynes 2019, xi). Following Smart, we should thus not ex-
& Schweppe 2020, 279), hate crime legislation’s pect legal interventions, by themselves, to resolve
generic need for identifying neatly distinguishable complex social issues of gender-based inequality
identity categories can also come to reify oversim- (Smart 2019, xii, x; Smart 1989, 164). In the case
plified group distinctions (Jacobs & Potter 1998, of femicide laws, Smart’s concerns have certainly
164; Mason-Bish 2014, 173), either overlooking or proved pertinent, as otherwise progressive laws
over-stressing non-binary gender identities. Yet, have lacked the necessary instrumentality, some-
as we have seen, relying on neutral definitions of times even producing counterproductive results
‘gender’ might contrariwise contribute to masking that have potentially worsened some women'’s
the identifiable issue of violence against women. situations (Toledo 2019, 48; Moral & Neumann
In this sense, defining ‘gender-based hate crimes’ 2018, 455-457; Perry & Olsson 2009, 189-190).
can neither fix ‘gender, create false equivalenc- Should we then not simply retreat from law
es between gendered categories, nor ignore im- altogether in order to find efficient responses to
portant links between them (Boyle 2019, 25-26). systemic violence against women? In my opinion,
Therefore, this exploration also reaffirms Ma- the answer is unquestionably no, nor does Smart
son-Bish’'s argument that the problem of ‘gender’ imply a disqualification of legal approaches as
inspires a consideration of a more fundamental important catalysts for change (Smart 2019, xii).
shift in our way of thinking hate crime legislation Hence, law surely is, as noted by Howe & Alaat-
in the first place, ridding it of its singular focus tinoglu (2019), a vital site for contesting “histor-
on clear-cut identities (Mason-Bish 2014, 179), ically mandated excuses” for violence against
further acknowledging that victimization seldom- women (Howe & Alaattinoglu 2019, 2). However,
ly isolates itself to neatly identifiable categories legislation can only be one part of a wider all-
(Garland & Chakraborti 2012, 49). encompassing process of social change (Toledo
Insofar the underpinning of hate crime legi- 2019, 43, 49); simply changing or implementing
slation itself is then a possible impediment for a laws will rarely be enough to combat underlying
fully adequate response to gender-based crime cultural attitudes (Heinze 2018, 94). And criminal
(Levin & McDevitt 2020, 180), one final question law approaches in particular can be, as noted by
emerges: If neither femicide laws nor hate crime Duff & Marshall, “clumsy, crude, and expensive”
legislation pose ideal solutions, are legal ap- enterprises (Duff & Marshall 2018, 142). Accord-
proaches at all likely to be viable responses to vi- ingly, rather than “getting too caught up in law re-
olence against women? Will laws ever be able to form” (Howe & Alaattinoglu 2019, 2), responding
sufficiently impact the real-life abuse of women to gender-based violence necessitates a plethora
across the world? Considering the relationship be- of approaches, not a singular legal response; Rath-
tween law and feminism, Smart once argued that er than searching for a decisive legal victory, we
law reforms should not too readily be considered have to engage a variety of tools, and all of those
solutions to female suffering. In fact, laws can eas- tools require continuous scrutiny as conditions
ily become “a non-fix solution” that preclude more change and new insights are gained (Walklate et
efficient approaches (Smart 2019, xi). According al. 2020, 4).
to Smart, in the wake of many feminist-driven Though a gender-based hate crime ap-
law reforms, tangible promises of change have proach should therefore not be discarded, it can-
been left unfulfilled, though inefficient laws have not be the only, perhaps not even the primary, re-
still managed to effectively silence mobilization sponse for us to resort to (Toledo 2019, 39; Smart
around women'’s rights in the sense that “they had 1989, 2). If it is to be a more effective response
been given what they asked for and so had no legiti- than femicide laws, it needs to be accompanied by
mate reason to continue their complaint”, waves of supplementary legal approaches such as civil law
legal reform too often succeeded by “deep troughs tools (Duff & Marshall 2018), or restorative justice
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tools (Walters 2018), alongside non-legal tools However, it cannot be a symbolic gesture alone,
such as public education (Toledo 2019; Heinze nor can it stand alone. Thus, if ‘gender’ is to be,
2018), communal and cultural approaches (Howe more consistently, added to protected victim cat-
2019), improved police training, and the addition egories of hate crime legislation, we must make
of resources for hate crime investigation (Perry & profound considerations as to how this addition
Samuels-Wortley 2021; Walters 2018). What this will gain practical impact; how the inclusion of
exploration has unearthed is then that adding gender can become not just a legal formality but
‘gender’ to the hate crime equation is an entirely a sociolegal reality as well. The equation will only
logical and principally sound legal stance to take. ever make sense if the results eventually match.
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