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Abstract 

Regulating Assisted Reproduction: Between Progress and Stagnation 

Nofar Yakovi Gan-Or 

 

This dissertation explores the increasingly complex legal challenges that the Israeli and 

American legal systems have faced with the development of assisted reproductive technologies 

(ART). It examines reproductive policies that prevail in both Israel and the U.S. that govern 

different utilizations of sperm, such as sperm donation, posthumous reproduction, and surrogacy, 

and the roles undertaken by—or assigned to—men in each reproductive context. Each chapter 

unpacks a set of questions arising at the intersection of such fundamental rights as autonomy, 

parenthood, bodily integrity, and equality in the ever-changing reproductive landscape. Together, 

they uncover how regulating reproduction shapes familial identities and institutions from legal 

and social standpoints while employing such critical theoretical lenses as feminism and 

masculinities.  

Chapter one, Securing Posterity: The Right to Posthumous Grandparenthood and the 

Problem for Law develops the normative discourse regarding posthumous reproduction, focusing 

on bereaved parents' reproductive interests. Practiced since the late 1980s, posthumous 

reproduction—the retrieval and use of gametes of deceased persons to produce a child following 

the death of at least one genetic parent—raises moral, ethical, and legal questions over its desired 



 

regulation. Over the past decade, a novel application of this form of ART has emerged: Bereaved 

parents began presenting to hospitals and courts requests to use their deceased son's reproductive 

gametes to produce a genetically related grandchild. Unlike the rights and interests of other 

expected stakeholders—the deceased, his spouse, and the future child—grandparental interests 

have yet to be articulated and analyzed. This chapter shows how the bereavement process that 

follows the loss of an adult child provides a valuable social context to understand parents' 

motivations in pursuing this reproductive route. It then argues that posthumous 

grandparenthood’s ability to provide comfort and relief amidst grief may also explain their 

relative success among judges and legislators. Notwithstanding the prevailing normative stance 

that views parents as having no ethical claim over their children’s gametes. This compassionate 

use of law raises, in turn, broad questions I discuss in this chapter about the role of law, its 

prescriptive nature, and its ability to address the legal challenges posed by such newly formed 

and imagined families.  

Chapter 2, Reproductive Dreams and Nightmares: Sperm Donation in the Age of At-

Home Genetic Testing, explores a much less controversial use of ART: sperm donation. At its 

center is the widely covered story of Danielle Teuscher, who accidentally discovered the identity 

of her daughter’s anonymous sperm donor after using a 23andMe DNA test. Danielle’s attempt 

to reach out to the newfound family member was followed by a cease and desist letter from the 

sperm bank for violating their agreement. In addition, the sperm bank refused to give Danielle 

the four vials of sperm from the same donor, which she had reserved for future use, thus 

thwarting her reproductive plans to have genetic siblings for her daughter. Taking its cue from 

this case, this chapter shows how novel technological developments may challenge long-standing 

and well-established reproductive practices, illustrated by the fertility industry’s struggle to 



 

maintain gamete donor anonymity against the growing use of direct-to-consumer DNA tests. 

Using pre-embryo disposition disputes as a conceptual framework, it addresses the legal 

questions produced by this novel encounter between law and ART about the legal approach 

through which the dispute should be adjudicated, the nature of the rights at stake, and the harms 

imposed by forced or confounded procreation. It argues that in the social context of anonymous 

sperm donation, the contractual approach is a more appropriate—if insufficient—legal prism 

through which a dispute over the use of donated sperm should be resolved.  

Chapter 3, Men, Fatherhood, and the Regulation of Assisted Reproduction in Israel, 

develops the discourse surrounding men and reproductive law by examining how the law factors 

men into the regulation of assisted reproduction. Taking the Israeli legal landscape as an 

illustrative case study, it analyses policies that govern gamete donation, posthumous 

reproduction, and surrogacy. This analysis shows how this body of law underestimates men’s 

desire to rear—not just to sire—children by valorizing genetic lineage and treating their 

procreative stakes primarily as financial. In other instances, men’s access to principal routes to 

biological kinship is contingent upon the presence of a caregiving mother or otherwise denied. 

To understand the meaning of these findings, this chapter employs the critical lens of 

masculinities theory. It argues that the doctrinal patterns found in ART law correspond with 

masculine ideals underlying traditional perceptions of familial roles. The result is a narrow, 

stereotypical understanding of fatherhood as a relationship divested of nurture and care reflected 

in this body of law. This chapter concludes by arguing that recognizing men and women as equal 

stakeholders in these reproductive contexts is necessary, if insufficient, step toward a more 

egalitarian ART regime. 
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Introduction 

This dissertation explores the increasingly complex legal challenges that both the Israeli 

and American legal systems have faced with the development of assisted reproductive 

technologies (ART). Each chapter unpacks a set of questions arising at the intersection of such 

fundamental rights as autonomy, parenthood, bodily integrity, and equality in the ever-changing 

human reproduction landscape. Together, they uncover how regulating reproduction shapes 

familial identities, relationships, and institutions from legal and social standpoints. 

More specifically, this dissertation examines frameworks governing longstanding 

practices, such as sperm donation, and more novel ones, such as posthumous reproduction 

(PHR), a reproductive practice involving the retrieval and use of gametes of deceased persons to 

produce a child following the death of at least one genetic parent. It provides nuanced accounts 

of complex regulatory apparatuses that, for the most part, consist of a mixture of case law, 

administrative rules, and professional protocols. It points out where such policies fall short in 

protecting the rights and interests of various stakeholders and how they can do better to 

safeguard them. Although its main interest lies in different utilizations of sperm and the roles 

undertaken by—or assigned to—men in each reproductive context, by shifting between the 

perspectives of different reproductive stakeholders, it encompasses the rights and interests of 

various parties to the reproductive equation, including intended parents and grandparents, gamete 

owners, future children, and even medical services providers.  

To critically examine the regulation of ART in theory and practice, this dissertation 

draws from theories found in sociology and law. It employs such theories as feminism and 

masculinities to uncover the values and assumptions about gender identities, parental roles, and 
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the family institution as a whole that underlie ART regulation. It also uses theoretical insights 

found in death studies that shed light on the social context in which claims for using new 

reproductive routes, such as PHR, emerge.  

As part of this comprehensive investigation into the regulation of ART, courts are being 

exposed for their fundamental role in shaping legal doctrine. By deciding reproductive conflicts 

within a legislative vacuum, courts function as “frontline responders,” tasked with identifying or 

articulating the conflicting reproductive rights at stake and their hierarchy within the legal 

system. These disputes may also require determining the content and scope of established 

reproductive rights, such as autonomy and bodily integrity, which petitioners commonly use to 

anchor their claims. These decisions often serve as a starting point for policy debates over the 

desired regulation of ART, situating the legal issue at hand within a specific field and outlining 

the normative landscape. In other instances, as in the case of PHR, the legal framework consists 

only of court decisions (regardless of their binding force). Exploring which narratives guide 

courts in resolving reproductive disputes, for example, between sperm recipients and sperm 

donors or bereaved grandparents and grieving widows, is essential to fully understand the 

premises of ART policies.  

Finally, this dissertation focuses on reproductive policies that prevail in the U.S. and 

Israel. These two countries are often regarded as “possessing two of the most ART-friendly 

environments in the world . . . [standing] at the epicenter of fertility-related research and practice 

and support the supply and demand sides of the ART market with avidity.”1 Rather than compare 

them, each chapter engages the two jurisdictions differently: Chapter 1 uses Israel and the U.S. 

as two illustrative case studies while exploring a new, emerging reproductive practice known as 

 
1 Ellen Waldman, Cultural Priorities Revealed: The Development and Regulation of Assisted Reproduction in the 
United States and Israel, 16 HEALTH MATRIX 65, 68 (2006).  
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posthumous reproduction. Chapter 2 explores legal questions that arise in both countries in the 

context of anonymous sperm donation and their differing resolution. Finally, chapter 3 draws 

inspiration from a new strand within American reproductive rights scholarship in conducting a 

broad inquiry into the regulation of assisted reproduction in Israel.  

The first chapter of my dissertation, Securing Posterity: The Right to Posthumous 

Grandparenthood and the Problem for Law, develops the normative discourse regarding 

posthumous reproduction. Practiced since the late 1980s, PHR raises moral, ethical, and legal 

questions over its desired regulation. Over the past decade, a novel and rather unusual 

application of this form of ART has emerged: Bereaved parents began requesting hospitals and 

courts to use their deceased son’s reproductive gametes to produce a genetically related 

grandchild. This chapter focuses on conceptualizing bereaved parents' reproductive interests. 

Unlike the rights and interests of stakeholders such as the deceased, his spouse, and the future 

child, their interests have yet to be articulated and analyzed. It argues that the bereavement 

process that follows the loss of an adult child and the parent-child relationship provide valuable 

social contexts in which to understand parents’ motivations in pursuing PHR. It then argues that 

posthumous grandparenthood’s ability to provide comfort and relief amidst grief also explains 

their relative success among judges and legislators, challenging the prevailing normative stance 

that views parents as having no ethical claim over their children’s gametes. This compassionate 

use of law raises, in turn, broad questions I discuss in this chapter about the role of law, its 

prescriptive nature, and its ability to address the legal challenges posed by such newly formed 

families.  

The second chapter, Reproductive Dreams and Nightmares: Sperm Donation in the Age 

of At-Home Genetic Testing, explores a much less controversial use of ART: sperm donation. At 
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its center is the widely covered story of Danielle Teuscher, who accidentally discovered the 

identity of her daughter’s anonymous sperm donor after using a 23andMe DNA test. Danielle’s 

attempt to reach out to the newfound family member was followed by a cease and desist letter 

from the sperm bank for violating their agreement. In addition, the sperm bank refused to give 

Danielle the four vials of sperm from the same donor, which she had reserved for future use, thus 

thwarting her reproductive plans to have genetic siblings for her daughter.  

Taking its cue from this case, this chapter shows how novel technological developments 

may challenge long-standing reproductive practices by using as an example the fertility 

industry’s struggle to maintain gamete donor anonymity against the growing use of direct-to-

consumer DNA tests. It addresses the legal questions produced by this novel encounter between 

law and ART, using legal scholarship on pre-embryo disposition disputes as a conceptual 

framework. Specifically, this chapter engages questions about the legal approach through which 

the dispute should be adjudicated, the nature of the rights at stake, and the harms imposed by 

forced or confounded procreation. It argues that in the social context of anonymous sperm 

donation, the contractual approach is more appropriate—if insufficient—legal prism through 

which a dispute over the use of donated sperm should be resolved. The context of sperm 

donation also demands a nuanced treatment of the rights at stake—one that distinguishes, for 

example, between the right not to be a genetic parent and the right not to be a legal parent. 

Furthermore, properly articulating the interests of the parties requires a reassessment of the harm 

forced procreation will impose on a sperm donor and the harm that denying a child carrying a 

particular genetic constituency will impose on a sperm recipient. 

The third and final chapter of the dissertation, Men, Fatherhood, and the Regulation of 

Assisted Reproduction in Israel, develops the discourse surrounding men and reproductive law 
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by examining how the law factors men into the regulation of assisted reproduction. Taking the 

Israeli legal landscape as an illustrative case study, it analyses policies that govern gamete 

donation, posthumous reproduction, and surrogacy. This analysis shows how this body of law 

underestimates men’s desire to rear—not just to sire—children by valorizing genetic lineage and 

treating their procreative stakes primarily as financial. In other instances, men’s access to 

principal routes to biological kinship has been contingent upon the presence of a caregiving 

mother or otherwise denied.  

To understand the meaning of these findings, this chapter employs the critical lens of 

masculinities theory. It argues that the doctrinal patterns found in ART law correspond with 

masculine ideals underlying traditional perceptions of familial roles. The result is a narrow, 

indeed stereotypical understanding of fatherhood as a relationship divested of nurture and care 

reflected in this body of law. This chapter also considers whether recent changes in this body of 

law, namely, the Israeli Supreme Court’s pathbreaking decision to allow single men and gay 

couples to access surrogacy and ova donation, may signal a normative turn in the relationship 

between men and ART law. It concludes by arguing that recognizing men and women as equal 

stakeholders in these reproductive contexts is necessary, if insufficient, step toward a more 

egalitarian ART regime. 

 This dissertation is titled Regulating Assisted Reproduction: Between Progress and 

Stagnation. This title represents one principal tension that features in each of the three chapters 

of this dissertation, between the novel reproductive routes and practices enabled by ART and the 

policies used to govern them. While reproductive technologies continue to challenge our 

understanding of human procreation’s biological and social basics, the laws that regulate them 
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are nevertheless organized around old perceptions of genetic ties, gender roles, and family 

models.  

This dissertation’s exploration into such practices as sperm donation, surrogacy, and 

posthumous reproduction shows, for example, that sperm carries the same meaning of 

establishing fatherhood regardless of whether it is used as part of an anonymous sperm donation 

or to produce a child posthumously; Men are regarded as secondary stakeholders in the 

regulation of assisted reproduction, whose interest in becoming parents is essentialized to 

producing genetic progeny; And the heterosexual—mostly marital—relationship continues to 

inform ART policies, notwithstanding the prevalence of—and demand for—alternative familial 

models. Indeed, although technology has the potential to subvert long-established gendered and 

familial norms by creating new paths for people to form families, its ability to fulfill this 

potential depends greatly on the law and the ideology that guides it. 
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Chapter 1: Securing Posterity: The Right to Posthumous 

Grandparenthood and the Problem for Law 

1.1 Introduction 

On November 27, 2013, a baby girl came into the world. After she was weighed and 

thoroughly wrapped, the nurses handed her to her grandmother, standing just steps away. 

Minutes later, the baby was introduced to the rest of her father’s family. This happy scene took 

place eleven years after her nineteen-year-old father was killed by a sniper during his military 

service.2 Following his death, his parents had posted an advertisement in a newspaper that led 

them to the woman, chosen over 200 other applicants, who eventually carried and gave birth to 

their granddaughter that November day.3  

In December 2015, another middle-aged couple made their way to the hospital to meet 

their granddaughter for the first time. It had taken them four years since their son died of cancer 

to find the woman they thought should bear their future grandchild.4 After almost three years of 

failed in vitro fertilization (IVF) attempts, they finally became grandparents for the third time.  

And on December 25, 2016, two other women entered a hospital delivery room together: 

a bereaved mother who fifteen years before lost her twenty-five-year-old son during a military 

operation, and the woman she chose to give birth to her granddaughter. The two women were 

holding hands and breathing together throughout the labor. Upon birth, the baby was named after 

her deceased father, whom neither she nor her birth mother would ever meet.5  

 
2 Karina Machado, This Baby Girl Was Born 11 Years After Her Father Died, MARIE CLAIRE AUSTL., Nov. 2015, at 
92–96. 
3 Id. at 94.  
4 Eti Abramov, Filling the Void, YEDIOTH AHRONOTH – 7 DAYS (Dec. 29, 2015, 11:00 PM), 
https://www.yediot.co.il/articles/0,7340,L-4746072,00.html [https://perma.cc/JT72-K7VR].  
5 Eitan Glickman & Noam Barkan, The After Life, YEDIOTH AHRONOTH, Apr. 10, 2017, at 15.  
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These are the reproductive stories of some of the many families that are being formed 

these days with the help of ART. Common to all these newly-formed families is a decision made 

by the parents of a deceased man6 to use their son’s sperm in order to bring a grandchild into the 

world—after his death. This novel practice, known as posthumous grandparenthood (PHG), is at 

the center of this article. It is the latest development in the general practice of posthumous 

reproduction, a term used to describe a variety of circumstances under which gametes of 

deceased persons are used for reproduction.7  

The normative discourse over the moral, ethical, and legal issues raised by PHR in its 

various forms has until now largely focused on the interests and rights of the deceased man (the 

future genetic father) as the primary stakeholder in this reproductive practice. Specifically, 

concerns about acting against his wishes regarding the postmortem use of his genetic materials—

wishes that in most cases remain unknown—are central to almost every debate over the 

regulation of PHR.8 These concerns raise separate and complex questions about both the 

retrieval of the sperm from the decedent and its subsequent use for the purpose of conceiving a 

child. The rights at stake are argued to include the rights to dignity, individual autonomy, and 

procreation.9 A second principal stakeholder identified in the normative discourse over PHR is 

the spouse, understood to have an interest in reproducing with the deceased man, and to proceed 

with their joint reproductive project. Finally, there is the future child, whose emotional, 

 
6 Referred to throughout this article also as “bereaved parents” or “would-be grandparents.” 
7 Requiring scientific intervention “to bring about a human life,” PHR is considered another form of ART. Raymond 
C. O’Brien, The Momentum of Posthumous Conception: A Model Act, 25 J. CONTEMP. HEALTH L. & POL’Y 332, 333 
(2009).  
8 See, e.g., Anna Smajdor, Perimortem Gamete Retrieval: Should We Worry About Consent?, 41 J. MED. ETHICS 437 
(2015); Frances R. Batzer et al., Postmortem Parenthood and the Need for a Protocol with Posthumous Sperm 
Procurement, 79 FERTILITY & STERILITY 1263 (2003); John A. Robertson, Posthumous Reproduction, 69 IND. L.J. 
1028, 1034 (1994).  
9 Whether a deceased person indeed holds any right to autonomy—or any other right, for that matter—is an ongoing 
subject of philosophical debate. See, e.g., Thomas Nagel, Death, 4 NOÛS 73 (1970); Michael Birnhack, The Rights of 
the Dead and the Freedom of the Living, 31 IYUNEI MISHPAT 57 (2008).  



 9 

psychological, and physical well-being are considered to be at stake if brought into the world 

under such circumstances.  

As for posthumous grandparenthood, the prevailing normative view has been that 

bereaved parents should have no say when it comes to posthumous reproduction and that their 

desires do not “give them any ethical claim to their child’s gametes.”10 Although this normative 

stance has persisted over the years, in more and more cases of PHG, parents are successfully 

claiming the right to use their dead child’s sperm in order to become grandparents.11  

The purpose of this article, then, is to begin conceptualizing the interests and motivations 

of bereaved parents, or would-be grandparents, who wish to produce a grandchild following the 

death of an adult son. It argues that two characteristics of this reproductive practice—the 

experience of loss that precedes it and the familial relationship that lies between its consumers 

(the would-be grandparents) and its subjects (the deceased sons)—provide the social context in 

which parents’ personal motivations to pursue PHG can be understood.  

Drawing on death studies, this article considers how PHG may facilitate the bereavement 

process by providing emotional relief and comfort to parents who engage with it. PHG also 

appeals to bereaved persons who wish to maintain a bond with the deceased and hope for 

continuity, in this case through the form of a genetically-related grandchild. Focusing on the 

perspective and experience of bereaved parents, this analysis also accounts for ways in which 

 
10 Ethics Comm., Am. Soc’y for Reproductive Med., Posthumous Retrieval and Use of Gametes or Embryos: An 
Ethics Committee Opinion, 110 FERTILITY & STERILITY 45, 48–49 (2018) [hereinafter: ASRM, An Ethics Committee 
Opinion]. 
11 See, e.g., Georgia Everett, Woman Uses Dead Son’s Sperm for IVF Grandchildren, BIONEWS (Feb. 19, 2018), 
https://www.bionews.org.uk/page_96375 [https://perma.cc/9VGC-YDZ7]; Associated Press, Texas Woman Wins 
Right to Harvest Sperm from Dead Son, FOX NEWS (Apr. 8, 2009), http://www.foxnews.com/story/2009/04/08/texas-
woman-wins-right-to-harvest-sperm-from-dead-son.html [https://perma.cc/X8GY-GWGJ]; Aron Heller, Family Gets 
OK to Use Dead Man’s Sperm, WASH. POST (Jan. 29, 2007), http://www.washingtonpost.com/wp-
dyn/content/article/2007/01/29/AR2007012900427.html [https://perma.cc/QR5J-W893]; Michael Leidig, Russian 
Woman May Lose Grandson Conceived From Dead Son’s Sperm, 332 BRIT. MED. J. 627 (2006). 
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producing genetic progeny is conceptualized by those pursuing it as a commemorative act. As 

part of this narrative, fatherhood is put forward as the deceased’s long-standing wish and a key 

feature of his personality, and PHG as the only way to make this wish come true.  

Moving beyond the context of loss, this article argues that bereaved parents’ motivation 

in pursuing PHG is also embedded in their perception of their parental role. Bereaved parents in 

pursuit of PHG claim to have both knowledge of their child’s reproductive preferences and the 

decisional authority to act based on this knowledge. In doing so, they challenge traditional 

notions about the role of parents in their adult children’s reproductive lives, which would 

otherwise exclude them from dictating the use of their child’s sperm. 

A second purpose of this article is to consider the legal implications of allowing the 

practice of PHG to develop. The interests and rights of PHR’s direct stakeholders (i.e., the 

deceased; his spouse, assuming there is one; and the future child), are certainly at stake in 

PHG—for example, when the deceased did not give his consent to such use or when the spouse 

objects to it. Yet there are other, broader implications for this reproductive practice. These 

mostly overlooked legal concerns regard the practical consequences of this type of interaction 

between law and reproduction, and the theoretical consequences of using PHG’s potentially 

therapeutic effect on bereaved parents as grounds for judicial decision making or as legislative 

objectives. 

Finally, in countries where PHR is still unregulated by law, courts and/or individual 

physicians have been on the front lines of this reproductive practice. This exploration may 

inform their decisions, as well as those of legislators and policymakers contemplating the 

regulation of PHR, by providing theoretical and practical insights into posthumous 

grandparenthood as an underexplored, but increasingly pursued form of ART. 
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This article proceeds in three parts: Part II provides the necessary background on PHR, 

its emergence as a technologically feasible reproductive practice, and its biological and legal 

basics. This overview is followed by a brief discussion outlining the interests of PHR’s direct 

stakeholders. This section focuses particularly on the United States and Israel, two countries that 

are often regarded as “possessing two of the most ART-friendly environments in the world . . . 

[They] stand at the epicenter of fertility-related research and practice and support the supply and 

demand sides of the ART market with avidity.”12 They, therefore, provide for a number of 

valuable case studies, specifically regarding the use of PHG, which I draw from throughout my 

analysis.  

Part III begins by presenting the scenarios under which PHG is commonly practiced and 

the challenges each scenario entails for those pursuing it. In light of these challenges, I offer 

three ways to conceptualize PHG. First, I show that both the critical timing in which parents 

must decide whether to pursue PHG and the emotional needs it gratifies suggest that PHG 

operates as a bereavement practice. Second, I consider these parents’ efforts to conceptualize 

PHG as a work of legacy and how such an effort might also be viewed as part of the bereaved 

parents’ process for managing loss. Third, I suggest that PHG may be conceptualized as an 

exercise of parental authority.  

Part IV introduces three concerns over the development of PHG as a reproductive 

practice. The first concern regards the way parents’ bereavement is used to justify a court’s 

ruling in their favor while raising questions about the desired limits of such compassionate uses 

of law. The second concern regards the prescriptive implications of legalizing PHG. Here, I 

 
12 Ellen Waldman, Cultural Priorities Revealed: The Development and Regulation of Assisted Reproduction in the 
United States and Israel, 16 HEALTH MATRIX 65, 68 (2006). Of course, there are important differences between the 
two countries’ reproductive landscapes; these differences and their effect on the way PHR and PHG are practiced 
within each territory will be highlighted throughout my analysis.   
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analogize it with another reproductive practice that has gained a foothold in American law—

stillborn birth certificates, similarly understood to be tied in with a parent’s bereavement process. 

The third concern addresses potential conflicts that may arise from the bereaved parents’ attempt 

to claim greater involvement in their grandchild’s life by virtue of their role in orchestrating her 

birth, and the challenges these conflicts pose for the law. 

1.2 Posthumous Reproduction 101  

1.2.1 The Biological Basics 

 Posthumous reproduction refers to “the process of conceiving children using the gametes 

of men and women who are dead or in a vegetative state”13 by “fertilizing the gametes of the 

dead person in order to produce a child.”14  

Most cases of PHR begin with another procedure that has been available since 1980,15 

posthumous sperm retrieval (PHSR). In this process, “the sperm is surgically removed from the 

testes” of a deceased person and “then preserved in nitrogen vapor. In order for the sperm to be 

viable, it has to be retrieved within twenty-four to thirty-six hours of the man’s death.”16 The 

retrieval procedure is performed by a medical team upon the request of family members, most 

commonly spouses of the deceased. These medical professionals were the first to confront the 

ethical and legal questions this practice raised, which is why an overwhelming amount of the 

scholarly writing on PHSR, and PHR in general, comes from within the medical community. 

 
13 BROWNE LEWIS, THE ETHICAL AND LEGAL CONSEQUENCES OF POSTHUMOUS REPRODUCTION: ARROGANCE, 
AVARICE, AND ANGUISH 1 (Sheila A.M. McLean ed., 2017). 
14 Id.  
15 Cappy Miles Rothman, A Method for Obtaining Viable Sperm in the Postmortem State, 34 FERTILITY & STERILITY 
512 (1980).  
16 Id. The process of harvesting the sperm is also commonly referred to as Posthumous Sperm Retrieval (PSR) and 
Postmortem Sperm Procurement (PMSP). For an explanation of the various methods to retrieve the sperm, see Zamip 
P. Patel et al., Request for Posthumous Fatherhood with Perimortem Surgical Sperm Retrieval, in ASSISTED 
REPRODUCTION TECHNIQUES: CHALLENGES & MANAGEMENT OPTIONS 353–55 (Khaldoun Sharif & Arri 
Coomarasamy eds., 2012).  
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 To clarify, not every case of PHR involves PHSR.17 In some cases the sperm was stored 

by the deceased while he was still alive in order to hedge against future infertility. This practice 

is common not only among cancer patients undergoing treatments that may compromise their 

ability to procreate later in life,18 but also among persons with dangerous occupations that may 

affect their fertility, such as soldiers, police officers, and firefighters.19 In other cases, sperm is 

stored intentionally for posthumous reproduction. These cases are usually accompanied by an 

explicit written document in which the deceased expresses his wish to become a genetic father 

after his death.20 

 The decision to retrieve sperm following the death of a loved one, if at all necessary, is 

separate from the decision to subsequently use it for reproductive purposes. Months or years may 

go by while the sperm—whether retrieved postmortem or deposited premortem—waits in 

storage. If the decision to proceed is made, family members, commonly bereaved spouses or 

parents, must then turn to available reproductive technologies such as in vitro fertilization (IVF) 

or intrauterine insemination (IUI) to bring about actual conception. 

 While the term “posthumous reproduction” can refer to cases involving either sperm or 

eggs that are used to produce a child following the death of a genetic parent, this article focuses 

on the former. Cases involving the use of a deceased woman’s eggs, though not unprecedented, 

 
17 Throughout this article, the term PHR will refer to the use of sperm for the purpose of conceiving a child, without 
distinguishing cases in which PHSR was involved from those where sperm had been previously stored.  
18 See generally Matrika D. Johnson et al., Sperm Banking for Fertility Preservation: A 20-year Experience, 170 EUR. 
J. OBSTETRICS & GYNECOLOGY & REPROD. BIOLOGY 177 (2013). 
19 In January 2016, for example, it was reported that “the Pentagon will start covering sperm and egg freezing for 
troops who want to preserve their gametes for future use.” Patricia Kime, Military’s New Fertility Benefit Will Let 
Troop Freeze Their Sperm and Eggs, MILITARY TIMES (Jan. 29, 2016), https://www.militarytimes.com/pay-
benefits/military-benefits/health-care/2016/01/29/military-s-new-fertility-benefit-will-let-troops-freeze-their-sperm-
and-eggs/ [https://perma.cc/Z5GY-G4C4].  
20 The term “biological will” is often used to describe such legally-binding documents indicating the deceased’s 
explicit consent to PHR. Behind this initiative is the Israeli NGO “New Family,” describing it as “a legal innovation 
. . . that documents any individual’s desires for use or disposal of sperm, ova and embryos in case of death.” Biological 
Wills, NEW FAMILY, http://www.newfamily.org.il/en/biological-wills/ [https://perma.cc/5FJP-4UL9].  
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are rare.21 This discrepancy can be explained in part by the fact that it is nearly impossible to 

harvest “prime” eggs after a woman’s death;22 the likelihood of success for PHR does exist when 

the eggs were preserved during her lifetime.23 

 Another explanation for the discrepancy between cases of PHR involving sperm and 

those involving eggs points to the gendered dimensions of PHR. Although this discussion lies 

beyond the scope of this paper, several scholars note that the “widely shared stereotype 

presenting men’s parental interests as minimal, only instrumental or financial in contrast to those 

of women,” alongside the “common belief that mothers make better parents,” leads to “more 

positive public attitudes” toward PHR involving deceased males than females.24 A statement 

given during a discussion of PHR in an Israeli parliamentary committee illustrates the way these 

stereotypes are often expressed: “[A]ll men want is to pass on their genes . . . [w]omen want to 

raise their offspring.”25  

1.2.2 The Normative Landscape 

Among the primary concerns in the regulation of PHR are the interests and rights of the 

deceased man:26  

 
21 In one known case from 2011, Israeli parents asked to extract the eggs of a seventeen-year-old girl who was critically 
injured in a car accident. An Israeli court allowed for the extraction of the eggs, but the family eventually decided 
against pursuing PHR. Jacqueline Clarke, Dying to Be Mommy: Using Intentional Parenthood as a Proxy for Consent 
in Posthumous Egg Retrieval, 2012 MICH. ST. L. REV. 1331, 1333 (2012). 
22 Id. at 1342.  
23 Even in these cases, successful pregnancy is less likely since “cryopreservation of unfertilized eggs is more difficult 
than cryopreservation of fertilized eggs or embryos because of complications in freezing and successfully thawing the 
eggs, although the rate is now improving.” Id. 
24 Yael Hashiloni-Dolev & Silke Schicktanz, A Cross-cultural Analysis of Posthumous Reproduction: 
The Significance of the Gender and Margins-of-life Perspectives, 4 REPROD. BIOMEDICINE & SOC’Y ONLINE 21, 27 
(2017). 
25 This position was expressed by Rabbi Mordechai Halperin, then a consultant to the health minister, in a 
parliamentary committee discussion on PHR that took place on September 30, 2002. He reasoned this problematic 
position by describing it as an “evolutionary tendency.” Yael Hashiloni-Dolev, Daphna Hacker & Hagai Boaz, The 
Will of the Dead: Three Case Studies, 16 ISR. SOC’Y 31, 43 (2014). 
26 Valarie K. Blake & Hannah L. Kushnick, Ethical Implications of Posthumous Reproduction, in THIRD PARTY 
REPRODUCTION: A COMPREHENSIVE GUIDE 197, 198 (J.M. Goldfarb ed., 2014). 
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Posthumous conception redefines the content and outlines of the deceased’s life. 

When it occurs without the person’s consent, it deprives an individual of the 

opportunity to be the author of a highly significant event in his or her life . . . 

Respect for autonomy requires that this procedure should not be permitted unless 

the deceased’s consent is clear.27  

Contrary to this view, it has been argued that rights such as autonomy and dignity should not 

necessarily extend posthumously.28 Another counterargument suggests that there is little harm to 

the deceased in becoming a father postmortem since he will not carry any of the burdens 

associated with fathering a child.29 Nevertheless, most societies have in place legal schemes “that 

allow us to control certain matters after death, such as the transfer of property, or the 

transplantation of organs.”30 Such norms make it harder to argue that a person’s wishes should be 

ignored when it comes to the use of his reproductive materials. Indeed, in many of the regulatory 

frameworks that govern PHR, the wishes of the deceased are often considered a decisive factor 

in permitting PHR. 

To be sure, the debate over the stakes men have in this reproductive practice is ongoing 

and it continues to inform discussions over the regulation of PHR and PHSR. It perhaps can be 

said to have entered a new stage in recent years when scholars took it upon themselves to 

conduct qualitative empirical studies meant to provide data regarding “lay people’s” attitudes 

toward PHR.31  

 
27 G. Bahadur, Ethical Challenges in Reproductive Medicine: Posthumous Reproduction, 1266 INT’L CONGRESS 
SERIES 295, 298 (2004).  
28 See supra note 9 and accompanying text. 
29 Robertson, supra note 8 at 1039–43.  
30 Bahadur, supra note 27, at 298.  
31 See, e.g., Jason D. Hans & Erin L. Yelland, American Attitudes in Context: Posthumous Sperm Retrieval and 
Reproduction, 4 J. CLINICAL RES. & BIOETHICS 1 (2013); Yael Hashiloni-Dolev, Posthumous Reproduction (PHR) in 
Israel: Policy Rationales Versus Lay People’s Concerns, A Preliminary Study, 39 CULTURE, MED. & PSYCHIATRY 
634 (2015). 
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A second principal stakeholder is the spouse of the deceased man, assuming he had one. 

Her interest in becoming a mother via PHR is often framed as an exercise of her right to 

procreation and a continuation of the couple’s joint reproductive project.32 Of course one may 

question whether the availability of other reproductive routes for her to become a mother 

“negate[s] her procreative interest.”33 The spouse’s procreative liberty is understood to be at 

stake even when her right to PHR is not in question. One common concern is over her ability to 

make her decision based “on thoughtful consideration of the treatment and consequences of 

assisted reproduction, rather than from a state of grief alone.”34 Another concern regards the 

“potential risk of coercive efforts for the former wife to proceed with assisted reproduction.”35 

As we shall see, this latter concern is especially relevant to cases of posthumous 

grandparenthood in which bereaved parents’ wish to become grandparents does not coincide 

with that of the deceased’s spouse. The ways in which regulatory frameworks had taken into 

account these concerns range from mandatory waiting periods to medical and psychological 

consultations, as shown below.  

Finally, there is the future child whose emotional and psychological well-being are 

arguably implicated by the adverse effects of being brought into the world under these particular 

circumstances. Concerns over the “pain and suffering” of children born to “planned orphanhood” 

as well as the risk of them becoming “a living monument to the memory of the deceased partner” 

have both been central to this debate.36 Those advocating in favor of PHR argue that these 

 
32 Robertson, supra note 8, at 1034.  
33 Id. at 1044. According to Robertson, the answer is no, “for the right to reproduce includes the right to choose with 
whom one will reproduce.” Id.  
34 Postmortem Sperm Retrieval (PMSR), WEILL CORNELL MED. UROLOGY, 
https://urology.weillcornell.org/Postmortem-Sperm-Retrieval  [https://perma.cc/BU5G-JSEU]. See also ASRM, An 
Ethics Committee Opinion, supra note 10, at 47. 
35Postmortem Sperm Retrieval, supra note 34.  
36 Ruth Landau, Planned Orphanhood, 49 SOC. SCI. & MED. 185, 188 (1999) (arguing against PHR based on 
psychological and social theories and empirical findings on widowhood and orphanhood).  
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concerns should be taken into account only where there is “clear evidence that children 

conceived through posthumous assisted reproduction suffer psychological damage that is 

significantly different and more serious than for children conceived through other” reproductive 

practices.37 Nevertheless, these concerns over subjecting the child to “overwhelming grief on the 

part of the living” are one way in which the experience of loss and its effect on the decision to 

engage with PHR have been accounted for in legal decisions on PHR, and specifically PHG.38 

Another aspect of the debate over the interests of the child is centered around its 

economic well-being. It finds expression in various cases that are concerned with survivors’ 

benefits for children born through PHR. In the United States, a relatively long roster of cases 

concerned with social security benefits39 culminated in a 2012 Supreme Court ruling40 that, like 

many of the earlier cases, arose from an insurance benefits claim filed by a mother on behalf of 

her posthumously conceived children. Karen Capato gave birth to twin children, conceived using 

the sperm of their deceased father, eighteen months after he died of cancer.41 Her application for 

social security benefits for the twins was denied by the Social Security Administration.42 After it 

became apparent that the statutory interpretation involved “was of recurring significance in the 

administration of social security benefits, and [that] the courts of appeal were divided,” the U.S. 

Supreme Court decided to address it in this case.43 The Court determined that under the Social 

 
37 ASRM, An Ethics Committee Opinion, supra note 10, at 47. See also Asa Kasher, Planned Orphanage, in MORAL 
DILEMMAS IN MEDICINE 221 (Rafi C. Almagor ed., 2002) (arguing that any judgment over whether it would be in the 
child’s best interest to be brought into the world under certain circumstances is baseless when the child has yet to even 
be conceived). 
38 ASRM, An Ethics Committee Opinion, supra note 10, at 47. 
39 See, e.g., Woodward v. Comm’r of Soc. Sec., 435 Mass. 536 (2002); Gillett-Netting v. Barnhart, 371 F.3d 593 (9th 
Cir. 2004), abrogated by Astrue v. Capato ex rel. B.N.C., 566 U.S. 541 (2012); Vernoff v. Astrue, 568 F.3d 1102 (9th 
Cir. 2009). 
40 Astrue v. Capato ex rel. B.N.C., 566 U.S. 541 (2012).  
41 Id. at 545–46. 
42 Id. 
43 Arianne Renan Barzilay, You’re on Your Own, Baby: Reflections on Capato’s Legacy, 46 IND. L. REV. 557, 564 
(2013). 
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Security Act and Florida state law, posthumously conceived children are not entitled to social 

security survivors benefits.44 Characterized as “a technical, black-letter examination of the 

relationship between the Act’s provisions,”45 the decision was criticized for failing to provide 

certainty surrounding the legal rights of posthumously conceived children, in part because it 

deferred to state intestacy laws.46 It was also criticized for creating inequality among children 

who were born following the death of a biological parent, but also among posthumously 

conceived children born in different states.47  

An interesting comparison can be made to a similar case that was decided in Israel in 

2016, in which the National Labor Court entitled a child, conceived one year after her eighty-

one-year-old father died, to survivors benefits.48 The court held that posthumously conceived 

children should be treated like any other child; principles of both equality and non-discrimination 

lead to this result.49 The court further explained that denying the child these benefits does not 

coincide with the state’s permissive attitude towards PHR.50 The difference between outcomes is 

illustrative of the different reproductive contexts in which these decisions were made and the 

 
44 See Capato, 566 U.S. at 541. Karen Capato gave birth to twins eighteen months after her husband, Robert, died of 
cancer; her application for social security benefits for the twins was denied by the Social Security Administration, 
prompting the litigation which culminated in the Supreme Court’s decision. Id. at 545–46. 
45 Barzilay, supra note 43, at 564. 
46 Mark Strasser, Capato, ART, and the Provision of Benefits to After-Born Children, 2013 MICH. ST. L. REV. 1341, 
1368 (2014). See also Maya Sabatello, Posthumously Conceived Children: An International and Human Rights 
Perspective, 27 J. L. & HEALTH (ONLINE) 29 (2014); Jennifer Matystik, Posthumously Conceived Children: Why 
States Should Update Their Intestacy Laws After Astrue v. Capato, 28 BERKELEY J. GENDER L. & JUST. 269 (2013); 
Nicole M. Barnard, Note, Astrue v. Capato: Relegating Posthumously Conceived Children to Second-class Citizens, 
72 MD. L. REV. 1039 (2013); Nathan Rick Allred, The Uncertain Rights of the Unknown Child: Federal Uniformity 
to Social Security Survivors Benefits for the Posthumously Conceived Child After Astrue v. Capato, 66 OKLA. L. REV. 
195 (2013). Similar cases involving social security benefits claims on behalf of posthumously conceived children 
continue to be litigated in state courts. Katie Christian, Note, “It’s Not My Fault!”: Inequality Among Posthumously 
Conceived Children and Why Limiting the Degree of Benefits to Innocent Babies is a “No-No!”, 36 MISS. C. L. REV. 
194, 199–201 (2017). 
47 Christian, supra note 46, at 199–201. 
48 NLC 40755-05-10 State of Israel v. G. M. M. 41 (Apr. 19, 2016), Nevo Legal Database (by subscription, 
in Hebrew) (Isr.). In his will, drafted a day before he died, the husband expressed his wish that his sperm would be 
retrieved and transferred to his wife’s possession, to be implanted in her. Id. at 7.  
49 Id. at 36–38. 
50 Id. at 39. 
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cultural premises that underlie PHR in the United States and Israel. Both will be discussed in the 

following section.  

Striking a balance between the interests of PHR’s immediate stakeholders, and possibly 

with other public or state interests,51 is a contested task, further complicated by the new set of 

interests posthumous grandparenthood introduces to the debate over PHR. It explains the relative 

scarcity of binding regulatory frameworks that govern this reproductive practice, and the 

preoccupation of the medical practice with its use, as illustrated below.  

1.2.3 Policy & Practice 

“Some [countries] have laws in place. Some don’t. Some are permissive. Some aren’t. 

It’s a global mess.”52 

Posthumous reproduction poses a new challenge for law. Like many earlier reproductive 

practices and assisted reproductive technologies, it did not arise under any regulatory guidance. 

To date, there are no “standard national or international guidelines established” for regulating 

PHR.53 In some countries, PHR is prohibited: In Germany for example, the use of gametes after 

the death of their provider is generally forbidden;54 Hungary also bans using the gametes of 

deceased persons for reproductive purposes,55 and in some Australian territories, such as South 

Australia and Western Australia, sperm may not be used if it was retrieved posthumously.56 

 
51 For example, “[t]he state might wish to prevent children from being born without a father. It might also wish to 
protect existing offspring from the turmoil of having a new sibling or half-sibling, or to protect existing patterns of 
inheritance that posthumous offspring would disrupt.” Robertson, supra note 8, at 1040.  
52 Jenny Morber, Dead Man’s Sperm, NEW REPUBLIC (Apr. 26, 2016), https://newrepublic.com/article/133067/dead-
mans-sperm [https://perma.cc/7SKA-Y2YD]. 
53 Christopher Brede & Edmund Sabanegh, Jr., Medical Aspects of Posthumous Reproduction, in THIRD PARTY 
REPRODUCTION: A COMPREHENSIVE GUIDE 183, 184 (J.M. Goldfarb ed., 2014).  
54 See Hashiloni-Dolev & Schicktanz, supra note 24, at 26 (“The country’s Embryo Protection Law (ESchG), enacted 
since 1990, explicitly forbids the use of the sperm or eggs of a dead person for artificial insemination.”). 
55 LEWIS, supra note 13, at 30.  
56 Benjamin Kroon et al., Post‐mortem Sperm Retrieval in Australasia, 52 AUSTL. & N. Z. J. OBSTETRICS & 
GYNAECOLOGY 487, 488 (2012). 
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 In 1983, Corrine Parpalaix of Marseilles, France, sought to use her husband’s stored 

sperm in order to conceive a child several months after he died of cancer at age twenty-six. Her 

request was denied by the sperm bank where the sperm was being stored.57 After a long and 

highly publicized legal battle, the French Tribunal de Grande Instance ruled in Parpalaix’s favor 

and ordered the bank to release the sperm to a doctor of her choice.58 Following this case, a 

policy that was later enacted into law in France limited the use of ART to cases in which both 

“[t]he man and the woman . . . [are] alive.”59  

 Outside of these and a few other examples, most countries around the world currently 

permit PHR, either as a matter of positive law or by default. Even so, limitations still apply in 

many of these jurisdictions. In the UK, for example, under the Human Fertilisation and 

Embryology Act of 1990 and the Human Fertilisation and Embryology (Deceased Fathers) Act 

of 2003, a man must give his written consent both for the retrieval and for the use of his sperm if 

PHR is to be pursued legally.60 In Australian territories where PHR is not prohibited, there is still 

a requirement to provide “some evidence that the dying or deceased person would have 

supported the posthumous use of their gametes,”61 as stated in the Australian National Health 

and Medical Research Council guidelines.62 Canada similarly requires that the retrieval and use 

of “human reproductive material for the purpose of creating an embryo” be made only in cases 

 
57 See E. Donald Shapiro & Benedene Sonnenblick, The Widow and the Sperm: The Law of Post-mortem Insemination, 
1 J.L. & HEALTH 229, 230 (1986).  
58 Id. at 233. However, Corrine was not able to conceive due to the “small quantity and poor quality of the sperm.” Id. 
59 Jacques Lansac, French Law Concerning Medically-assisted Reproduction, 11 HUM. REPROD. 1843, 1843 (1996).  
60 Human Fertilisation and Embryology Act 1990, c. 37 (Eng.); Human Fertilisation and Embryology (Deceased 
Fathers) Act 2003, c. 121 (Eng.). 
61 NAT’L HEALTH & MED. RES. COUNCIL, ETHICAL GUIDELINES ON THE USE OF ASSISTED REPRODUCTIVE 
TECHNOLOGY IN CLINICAL PRACTICE AND RESEARCH 80 (2017).  
62 Kroon et al., supra note 56, at 488.  
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where “the donor of the material has given written consent, in accordance with the regulations, to 

its use for that purpose.”63 

Countries that condition access to PHR on the deceased’s written consent can be placed 

on the restrictive side of the spectrum of regulatory attitudes toward PHR. In contrast, there are 

countries where access to PHR is not conditioned upon the deceased’s explicit consent. Two 

prime examples of the latter are the United States and Israel, which I now discuss in turn.  

1.2.3.1 PHR in the United States 

Like many other types of assisted reproductive technology, posthumous reproduction is 

not directly regulated in the United States at either the federal or state level.64 This legal void has 

left medical facilities, fertility clinics, and especially individual physicians as the “frontline 

responders tasked with deciding whether to honor or refuse requests for posthumous 

reproduction.”65 In an effort to assist physicians’ decisions regarding PHR,66 organizations such 

as the American Society for Reproductive Medicine (ASRM) and private medical institutions 

such as the Weill Cornell Medical College have developed their own professional guidelines and 

 
63 Christine E. Doucet, From en Ventre Sa Mere to Thawing an Heir: Posthumously Conceived Children and the 
Implications for Succession Law in Canada, 22 DALHOUSIE J. LEGAL STUD. 1, 4 (2013).  
64 In 2007 an Iowa judge authorized postmortem sperm retrieval, while finding that under the Uniform Anatomical 
Gift Act (UAGA), adopted by most states, “an anatomical gift, including the gift of sperm, can be made by the donor, 
or if the donor did not refuse to make the gift, by the donor’s parents following the donor’s death.” In re Daniel 
Thomas Christy, Johnson County (IA) Case No. EQVO68545 (Sept. 14, 2007), cited in Bethany Spielman, Pushing 
the Dead into the Next Reproductive Frontier: Post Mortem Gamete Retrieval Under the Uniform Anatomical Gift 
Act, 37 J.L. MED. & ETHICS 331, 332 (2009).  
65 Blake & Kushnick, supra note 26, at 202. See also Eric Laborde et al., Postmortem Sperm Retrieval, 32 J. 
ANDROLOGY 467 (2011) (discussing the experiences of several urologists with requests for PMSR).  
66 According to one report, “[a] total of 40 facilities (15.4%) reported receiving 82 requests for postmortem sperm 
procurement between 1980 and July 1995.” Susan M. Kerr et al., Postmortem Sperm Procurement, 157 J. UROLOGY 
2514, 2155 (1997). This study was updated in 2002 and an increase of 60% in requests for PMSR was reported. Joshua 
M. Hurwitz & Frances R. Batzer, Posthumous Sperm Procurement: Demand and Concerns, 59 OBSTETRICAL & 
GYNECOLOGICAL SURVEY 806, 806 (2004). 
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protocols.67 Over time, such protocols have become more prevalent among medical institutions; 

many either have them in place or are in the process of developing them.68 

Although these protocols are intended to provide third parties such as physicians with 

guidance regarding PHR, they are non-binding in the sense that it is ultimately up to the 

individual physician to decide whether to engage in PHR-related procedures: “In this way, it is 

much like other morally controversial practices in medicine (abortion, emergency contraception, 

physician-assisted suicide) about which physicians may invoke the right to conscientiously 

object in a morally pluralistic society.”69 Nonetheless, the growing prevalence of these protocols 

helps to identify certain trends and attitudes toward PHR in the United States. 

A starting point is the question of consent. While some protocols call for the deceased’s 

explicit written consent if his sperm is to be retrieved and/or used postmortem, most protocols 

will consider lower levels of proof such as verbal or inferred consent.70 At the same time, 

however, most “low threshold” protocols fail to provide much guidance about what types of 

evidence should be considered in order to show that the deceased would have consented to these 

procedures.71 For example, the Weill Cornell Medicine Guidelines (also commonly referred to as 

the New York Hospital Guidelines) take a relaxed approach, requiring that a request for sperm 

 
67 See Postmortem Sperm Retrieval, supra note 34; ASRM, An Ethics Committee Opinion, supra note 10. See also the 
recommendations issued by the American Bar Association. MODEL ACT GOVERNING ASSISTED REPROD. TECH. § 205 
(Feb. 2008) (AM. BAR ASS’N).  
68 A 2013 study found that 11 institutions had protocols in place, out of 40 that were surveyed. Sarah M. Bahm et al., 
A Content Analysis of Posthumous Sperm Procurement Protocols with Considerations for Developing an Institutional 
Policy, 100 FERTILITY & STERILITY 839, 840 (2013). In 2016 another study was conducted, surveying “50 major 
academic medical centers,” finding that about a third of the fourteen medical centers that provided data on posthumous 
sperm retrieval have policies on PMSR. Nicholas J. Waler, Policy on Posthumous Sperm Retrieval: Survey of 
50 Major Academic Medical Centers, 106 FERTILITY & STERILITY e44 (2016). A follow-up study conducted a year 
later, surveying seventy-five major academies’ medical centers, found that a third of them have PMSR policies in 
place. Nicholas J. Waler, Policy on Posthumous Sperm Retrieval: Survey of 75 Major Academic Medical Centers, 197 
J. UROLOGY e1341(2017). 
69 Blake & Kushnick, supra note 26, at 203. 
70 Bahm et al., supra note 68, at 840. 
71 To be clear, the reference here is not to legal standards of evidence.  
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retrieval must be accompanied by “convincing evidence that the man would have wanted to 

conceive children this way.”72 They further recognize that the spouse of the deceased is “the 

primary provider of the deceased’s intentions to procreate and giving permission for PMSR.”73 

This approach assumes that spouses are best situated to testify about the deceased’s “actions or 

discussions prior to death with respect to conception/pregnancy.”74 “Their stated, written, or 

acted on wishes prior to death should weigh significantly in any decision-making regarding 

PMSR.”75 The prevalence of this inferred consent approach and its potential for broad 

interpretation are two principal reasons the United States can be located on the more permissive 

side of the PHR regulatory spectrum. 

A second important issue addressed in these professional protocols is the identity of who 

may request PHR. Protocols often include a directive regarding the “Sperm designee” or the 

person “to whom the sperm will belong after extraction.”76 Some facilities only consider spouses 

who wish to procreate through the use of the deceased’s sperm, to be eligible recipients of the 

sperm following its extraction.77 Note that this limitation implicitly excludes the possibility of 

posthumous grandparenthood, and will be discussed further in the next part. 

A third common feature of PHR protocols is delineating when the sperm may be used for 

reproduction. This is addressed through such mechanisms as mandatory waiting periods ranging 

from six months to one year, and/or counseling sessions.78 For example, the Cornell Guidelines 

recommend, but do not appear to require, a postmortem quarantine period of one year before any 

 
72 Postmortem Sperm Retrieval, supra note 34.  
73 Id. 
74 Id. 
75 Id. 
76 Bahm et al., supra note 68, at 841. 
77 Id. 
78 Id. at 840–41. 
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attempts at assisted reproduction are made.79 During this time, it is “expected that the wife will 

undergo medical and psychological evaluations/consultations to discuss the procedures involved 

with assisted reproduction, along with associated costs of such medical interventions.”80 As 

mentioned before, this is one common example of how the spouse’s interests are arguably being 

safeguarded in PHR regulation. 

In some instances, practitioners will turn to the court for guidance or require that the 

party requesting the PHR-related service obtain a court order before providing such service. In re 

Estate of Kievernagel, for example, the California Court of Appeal had to decide whether to 

allow a widow to use her late husband’s sperm after the latter signed an agreement with the 

storage company, providing that the frozen sperm should be discarded in the event of his 

death.81 Joseph Kievernagel died in a helicopter crash in 2005. He and Iris had been married for 

ten years prior to his death, during which time they attempted to conceive through IVF 

treatments.82 They both had signed an agreement stating that “the sperm sample was Joseph’s 

sole and separate property and he retained all authority to control its disposition.”83 Nevertheless, 

after her husband’s death, Iris sought a vial of his sperm, and the fertility center refused to 

release it without a court order.84 Relying on previous cases involving PHR, the court stressed 

the fact that Joseph, as the only gamete provider, had decisional authority over the use of his 

sperm.85 The court further stressed that “[t]he disposition of Joseph’s frozen sperm does not 

 
79 Postmortem Sperm Retrieval, supra note 34. 
80 Id. 
81 In re Estate of Kievernagel, 83 Cal.Rptr.3d 311, 312 (Cal. Ct. App. 2008). 
82 Id.  
83 Id. 
84 Id. Joseph’s family also objected to the widow’s request, arguing that their son “did not wish to father a child 
posthumously.” 
85 Id. at 316–17. 
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implicate Iris’s right to procreative autonomy. That would be so only if she could show that she 

could become pregnant only with Joseph’s sperm.”86 

PHR has also made its way into United States courts via disputes among family members 

over the use of the deceased’s genetic materials. Perhaps the best-known example of an 

American court ruling on PHR is the 1991 Hecht case,87 which provided guidance for many 

subsequent cases, including In re Estate of Kievernagel, cited above. This case involved Deborah 

E. Hecht, who asked to use her partner’s sperm, which had been stored premortem, in order to 

conceive after his death.88 Before committing suicide, William E. Kane had made a deposit at a 

sperm bank and signed an “Authorization to Release Specimens” form, directing the sperm bank 

to release his sperm to either Hecht or her physician in the event of his death.89 Kane had also 

specified in his will that he wished for Hecht to become impregnated with his sperm.90 However, 

Hecht’s attempt to execute Kane’s will was challenged by his two children from a previous 

marriage.91 A lengthy legal battle ensued with the court finally ordering that all of Kane’s sperm 

vials be released to Hecht’s possession.92 

Relying on a previous decision concerning the disposition of pre-embryos,93 the 

California Court of Appeal found that “frozen sperm vials, even if not governed by the general 

law of personal property, occupies ‘an interim category that entitles them to special respect 

because of their potential for human life.’”94 As such, it provided that the deceased, who had 

explicitly expressed his wish that his sperm be used to inseminate his girlfriend after his death, 

 
86 Id. at 317.  
87 Hecht v. Superior Court (Hecht II), 20 Cal.Rptr.2d 275, 281 (Cal. Ct. App. 1993). 
88 Id. at 276–77. 
89 Id. at 276. 
90 Id. at 276–77. 
91 Id. at 278.  
92 Hecht v. Superior Court (Hecht I), 59 Cal.Rptr.2d 222, 228 (Cal. Ct. App. 1996), as modified, (Nov. 19, 1996). 
93 Davis v. Davis, 842 S.W.2d 588 (Tenn. 1992). 
94 Hecht II, 20 Cal.Rptr.2d at 280. 
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had decision-making authority regarding the reproductive use of his sperm.95 Although it had 

been argued that Hecht should not be allowed to use the deceased’s sperm on “public policy 

grounds”—repudiating both the artificial insemination of an unmarried woman, and the use of a 

deceased man’s sperm96—the court rejected both claims.97 

Most cases involving PHR do not make their way into the court system, but those that do 

can illuminate how and how often PHR is practiced in the United States, and the questions it 

raises at the intersection of law, medicine, and ethics. The Supreme Court decision in Capato, for 

example, revealed that by 2012, “[o]ver one hundred women ha[d] already applied on behalf of 

their posthumously conceived children for social security benefits.”98 Such insights are important 

because private medical facilities providing reproductive services usually are not required to 

report the extent and/or nature of the services they provide.99 There is therefore limited data on 

the prevalence of PHR in the United States. Nevertheless, the medical community’s 

preoccupation with PHR suggests the growing traction of this emerging reproductive practice. 

Much can also be learned from the extensive media coverage of these real-life dramas.100  

 
95 The court was careful to limit its decision, according to which the sperm should be viewed as part of the deceased’s 
estate. Id. at 283 (“[W]e do not address the issue of the validity or enforceability of any contract or will purporting to 
express decedent’s intent with respect to the stored sperm . . . [W]e also decline petitioner’s invitation to apply to this 
case the general law relating to gifts of personal property or the statutory provisions for gifts in view of impending 
death.”) See also Robertson, supra note 8, at 1039 (arguing that if the deceased gave no explicit directive for 
disposition of his semen, it should then become an asset of his estate, which his widow had the right to use). 
96 Hecht II, 20 Cal.Rptr.2d at 284. See also Hall v. Fertility Inst. of New Orleans, 647 So.2d 1348 (La. App. 1994), 
where a similar argument that PHR is against public policy was used by family members of a deceased man, who 
objected to his girlfriend’s request to use his sperm to conceive. In this 1994 Louisiana case, the sperm was deposited 
by the deceased prior to undergoing chemotherapy, in an attempt to preserve his ability to father children in the future. 
The deceased later executed an “Act of Donation . . . by which Hall purported to convey his interest in his frozen 
semen deposits to St. John, in consideration of his ‘love and affection’ for her.” Id. at 1350. The Court of Appeals 
rejected the family’s argument that “St. John’s proposed artificial insemination would be contra bonos mores, or 
‘against good morals’ in Louisiana.” Id. at 1351. 
97 Hecht II, 20 Cal.Rptr.2d at 286–87, 289. 
98 Barzilay, supra note 43, at 562.  
99 NAOMI R. CAHN, TEST TUBE FAMILIES: WHY THE FERTILITY MARKET NEEDS LEGAL REGULATION 44–45 (2009) 
(noting that the success rates of IVF cycles performed in these facilities are excepted from this rule). 
100 One recent example comes from New York, where in 2017, Sanny Liu, the wife of police officer Wenjian Liu, 
gave birth to a baby girl more than two years after Officer Liu was shot in the line of duty. Joseph Goldstein, Daughter 
of Slain Police Officer is Born, 2 Years After Father’s Death, N.Y. TIMES (July 27, 2017), 
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1.2.3.1 PHR in Israel 

In the mid-1990s, around the same time it was first reported that use of a deceased man’s 

sperm had resulted in a successful pregnancy,101 requests for PHR also began to appear in Israel, 

predominantly from surviving spouses.102  

In 1996, for example, a widow petitioned the district court for an order instructing a 

sperm bank to release to her custody her deceased husband’s stored sperm units.103 The couple 

had been undergoing fertility treatments when the husband was diagnosed with cancer.104 A few 

days before he died he gave sperm to put in storage.105 When the wife attempted to retrieve the 

sperm after his death, however, her father-in-law “strongly” objected.106 In a surprisingly short 

opinion, considering the novelty of these legal issues at the time, the district court decided in 

favor of the widow. Its decision was based on the presumption that the deceased could have 

foreseen the possibility that his sperm would be used for fertilization; the timing of when he gave 

it for storage was taken as an “implied consent” to the use of his sperm.107 The court further 

 
https://www.nytimes.com/2017/07/26/nyregion/daughter-of-slain-police-officer-is-born-2-years-after-fathers-
death.html [https://perma.cc/D2AY-ZPQ3]. See also Larry Celona, NYPD Cop’s Daughter is Born Three Years After 
His Death, N.Y. POST (July 25, 2017), https://nypost.com/2017/07/25/widow-of-slain-nypd-cop-gives-birth-to-baby-
girl/ [https://perma.cc/X2KE-RATX]. Wenjian had never given his consent to the postmortem retrieval or use of his 
sperm. Nevertheless, the medical staff at the Brooklyn Hospital where Officer Liu was admitted informed Sanny that 
it was possible to preserve her husband’s sperm for the purpose of postmortem reproduction. Herman Wong, Wife of 
an NYPD Officer Who Was Ambushed and Killed in 2014 Just Gave Birth to Their Daughter, WASH. POST (July 26, 
2017), https://www.washingtonpost.com/news/post-nation/wp/2017/07/26/an-nypd-officer-was-ambushed-and-
killed-in-2014-his-wife-just-gave-birth-to-their-daughter/?utm_term=.a96b2f1d3252 [https://perma.cc/QVP4-R3DJ]. 
101 Philip Cohen & Michael Day, Never Say Die: You Don’t Need to Make Sperm or Even Be Alive to Be a Father, 
161 NEW SCIENTIST 5 (1999) (reporting that “for the first time, sperm taken from a dead man resulted in a human 
birth”).  
102 Vardit Ravitsky, Posthumous Reproduction Guidelines in Israel, 34 HASTINGS CTR. REP. 6 (2004).  
103 CC (TA) 1922/96 Anonymous v. International Medical Services H.M.C. Ltd. 2 (Sep. 21, 1997), Nevo Legal 
Database (by subscription, in Hebrew) (Isr.). 
104 Id. at 1.  
105 Id. at 2. 
106 Id. The deceased’s father was mainly concerned about his financial responsibility toward the future child. The court 
rejected these arguments while stressing that financial consequences will not stop the court from granting an order 
enabling the birth of a child. Id. at 6. 
107 Id. at 4. In several cases that followed, the fact that sperm was deposited pre-mortem as part of the couple’s attempt 
to have children together provided a strong support to the assumption that the deceased wanted to have children with 
his spouse, which in turn supported the assumption that he would have wanted children postmortem. See, e.g., FC 



 28 

found that sperm is not part of the deceased’s estate and cannot be inherited in the same way as 

other types of property,108 a finding reiterated in many subsequent cases over the years.  

In 2003, after several requests for PHR were presented before medical practitioners, the 

Attorney General of the Government of Israel published a set of guidelines for regulating 

posthumous reproduction (hereinafter “IAG Guidelines”).109 These guidelines provide a two-step 

framework detailing the processes through which requests for the retrieval and/or use of sperm 

shall be handled medically and legally.110 A request to retrieve sperm from a deceased or dying 

man may be presented by his female spouse only.111 However, the IAG Guidelines stress that a 

“lenient” policy should lead to such requests usually being approved, given that they are time-

sensitive and may be irreversible once viable sperm can no longer be found.112 If the permissible 

course of action is unclear, the medical facility must turn to the court for further guidance.113 

Requests for the use of the sperm, on the other hand, are to be decided on a case by case basis by 

the court,114 and in each case the Attorney General will file its opinion about whether they should 

be approved or denied.115 The court is further advised to order that social services compile a 

report with “useful” information to inform its decision including, whether the spouse is acting 

 
11870/03 Family Court (Kfar Saba) Y. S. v. State of Israel (Sep. 29, 2003), Nevo Legal Database (by subscription, in 
Hebrew) (Isr.). 
108 CC (TA) 1922/96 Anonymous v. International Medical Services H.M.C. Ltd. 2 (Sep. 21, 1997), Nevo Legal 
Database (by subscription, in Hebrew) (Isr.). 
109 Guideline number 1.2202: Retrieving Sperm Postmortem and Its Use, MINISTRY OF JUSTICE GUIDELINES OF THE 
ATTORNEY GENERAL OF THE GOV’T (Oct. 27, 2003), 
http://www.justice.gov.il/Units/YoezMespati/HanchayotNew/Seven/12202.pdf [https://perma.cc/4AEP-NK8N] 
[hereinafter IAG Guidelines]. 
110 Id. at Sections 23–26, 27–32.  
111 Id. at Section 24.3, 26. The IAG Guidelines hold that a partner may be the woman to whom the deceased married, 
but also a woman with whom he had an ongoing relationship, which would have naturally led to having children 
together. 
112 Id. at Section 23.  
113 Id. at Section 24.4. 
114 Id. at Section 23. In most cases, these requests are brought before family courts, as part of civil lawsuits filed 
against the District Attorney’s Office and the medical facility holding the sperm. The Attorney General must file its 
opinion regarding each and every case. 
115 IAG Guidelines, supra note 109, at Section 27.  
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out of her own free will and is not being pressured in making her decision.116 The IAG 

Guidelines require a waiting period, usually of one year between the time of death and the time a 

request to use the sperm is filed with the court.117  

The IAG Guidelines provided the Ministry of Health and other service providers under its 

supervision and regulation with a basic protocol for the retrieval and/or use of sperm 

postmortem. But in addition to providing a detailed description of the required procedures, they 

presented the state’s official normative stance on PHR directing courts how to decide these 

cases. According to the IAG Guidelines, there are two principal stakeholders in this reproductive 

practice: the deceased and his spouse.118 As for the former, respect for his wishes regarding PHR, 

deriving from his right to autonomy and bodily integrity, is a principal consideration in each 

case.119 Therefore, “when the deceased has expressed an explicit objection, the courts are advised 

to view the objection as an overriding consideration and to deny the request.”120  

However, in the absence of explicit consent or objection, decisions should be made based 

on the presumed wish of the deceased.121 In assessing that presumption, courts are instructed to 

rely “on prior behavior and on the testimony of family and friends,”122 as well as on the 

assumption “that a man who lived in a loving relationship with a woman would want her to have 

his genetic child after his death even if he never had the opportunity formally to express such a 

desire.”123 This assumption is based on the premise that “couples who live together, whether in 

marriage or a common law union, naturally and almost invariably intend to have children at 

 
116 Id. at Section 28.  
117 Id. at Section 31. 
118 Id. at Section 9.  
119 Id. at Sections 9–10.  
120 Ravitsky, supra note 102, at 6. 
121 IAG Guidelines, supra note 109, at Section 11.  
122 Ravitsky, supra note 102, at 6. 
123 Id. 
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some time in the future.”124 Israel is thus clearly situated on the permissive spectrum of attitudes 

toward PHR—even more enthusiastically than the United States.  

After the IAG Guidelines were published in 2003, the assumption that a person in a long-

term relationship would have granted his consent to PHR gained a foothold in Israeli law. Court 

decisions that permitted PHR based on the presumed wish of the deceased were accompanied, to 

different extents, by testimony of family members (mainly the spouse and the bereaved parents) 

and friends, regarding the deceased’s wish to have children. In 2006, for example, the Tel Aviv 

District Court had to decide whether to allow a widow to use her husband’s sperm after he died 

unexpectedly at age twenty-six, a month after their wedding.125 The court framed its decision as 

having to balance her wish to exercise her right to parenthood, and the deceased’s presumed wish 

regarding PHR, inferred from the factual background provided by her and other family members 

about the couple’s plans to have children together.126 What stood out most in the decision was 

the court’s statement that retrieving sperm from the deceased while he was brain-dead and on life 

support constituted consent to PHR from both him and his wife.127 This is one of several 

examples of the ease with which courts in the Israeli context have been able to reach decisions in 

favor of reproduction.   

As for the second principal stakeholder identified by the IAG Guidelines—the surviving 

spouse—her wish to continue the couple’s mutual aspiration to have a child together, as well as 

to preserve and commemorate her husband’s memory, are both included as “strong proved 

 
124 Ruth Landau, Posthumous Sperm Retrieval for the Purpose of Later Insemination or IVF in Israel: An Ethical and 
Psychosocial Critique, 19 HUM. REPROD. 1952, 1953 (2004). Since their publication, many have criticized this 
assumption regarding attitudes of Israeli-Jewish men on the grounds that it is not supported by empirical data. See, 
e.g., Hashiloni-Dolev, supra note 31. 
125 FC (TA) 58540/05 K.B.L. v. Sourasky Medical Center in Ichilov 2 (Sep. 2, 2006), Nevo Legal Database (by 
subscription, in Hebrew) (Isr.). 
126 Id. at 4.  
127 Id. at 7.  
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interests.”128 PHR is the only way she can exercise her right to parenthood with the deceased, a 

mutual desire thwarted only by death.129 Under the IAG Guidelines, courts should consider her 

interests alongside the interests of the deceased. Much like American protocols that regulate 

PHR, the IAG Guidelines posit that the spouse is best situated to testify to whether her deceased 

partner wished to have children postmortem.130  

With regard to the future child, the IAG Guidelines note that PHR raises questions 

regarding her best interests or inheritance rights.131 However, they fail to provide further 

direction in the matter other than detailing the process of registering posthumously conceived 

children as the deceased’s children.132  

The IAG Guidelines explicitly exclude parents of deceased men from using PHR, 

explaining that “despite the empathy to parents of a deceased man, whom their sorrow and grief 

knows no limits,” such an intimate and private decision is only for the couple to make.133 Parents 

therefore have no legal standing regarding the sperm of their deceased child.134 Yet since 2003 

Israel has witnessed an overwhelming growth in requests for PHR presented by bereaved 

parents. In many of these cases the Attorney General consented to the use of sperm of deceased 

men, despite its official stance, while in others, the court ruled in favor of the parents despite of 

the Attorney General’s opinion that they should be denied.135  

 
128 IAG Guidelines, supra note 109, at Section 11.  
129 Id.  
130 Id. at Section 17. 
131 Id. at Section 36. 
132 Id. at Section 35. 
133 Id. at Sections 20–21.  
134 IAG Guidelines, supra note 109, at Sections 20–21.  
135 See FA (CT) 7457-05-11 M. A. v. H. M. 12 (Oct. 17, 2015), Nevo Legal Database (by subscription, in Hebrew) 
(Isr.) (listing examples of both kinds of cases, provided by the Attorney General). In 2012, a governmental committee 
published its recommendation for a unified legislation in the matter of assisted reproduction in Israel. The Committee’s 
recommendations reaffirmed most of the Guidelines’ instructions regarding PHR, including that which denies parents 
from using their son’s sperm. MINISTRY OF HEALTH, RECOMMENDATIONS OF THE PUB. COMM’M REGARDING 
EXAMINATION OF LEGISLATIVE REGULATION: THEME OF FERTILITY AND BIRTH IN ISRAEL (May 2012), 
http://www.health.gov.il/publicationsfiles/bap2012.pdf [https://perma.cc/49CG-V39S]. 
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 To round out the picture of the policy and practice of PHR in Israel, two recent rulings of 

the Israeli Supreme Court over PHG, further discussed in the following sections, limited 

bereaved parents’ access to PHR in cases where the deceased was married or in a long-term 

relationship. Read together, they provide that under such circumstances only the spouse would 

be allowed to use the deceased’s sperm for reproduction.136 A recently proposed bill titled the 

“Law of Continuity,” which was presented before the Israeli Knesset on June 19, 2017, attempts 

to override these decisions by granting parents of deceased soldiers the right to access PHR, in 

cases where they were single or where their spouse decided against PHR.137 

This overview of the policy and practice of PHR in Israel and the United States suggests 

one difference between the two jurisdictions that can be tied to the “cultural features” that shape 

the reproductive landscapes in each respective country.138 Although medical professionals were 

the first ones to confront requests for PHR in Israel, unlike in the United States, this issue soon 

became a public cause of concern, prompting a series of discussions orchestrated by the Israeli 

Ministry of Justice which resulted in the publication of the IAG Guidelines.139 This is partly 

because medical facilities concerned with forensic and reproductive medicine and assisted 

reproductive technologies are highly regulated by the Israeli Health Ministry.140 Most fertility 

clinics offering IVF treatments, for example, operate within public hospitals.141  

 
136 FAR 7141/15 Anonymous v. Anonymous 37 (Dec. 22, 2016), Nevo Legal Database (by subscription, in Hebrew) 
(Isr.); FAR 1943/17 Shahar v. State of Israel 9 (Aug. 15, 2017), Nevo Legal Database (by subscription, in Hebrew) 
(Isr.). 
137 Draft Bill for Fallen Soldiers’ Families Law (Pensions and Rehabilitation) (Amendment – Use of Fallen Soldiers’ 
Sperm), 5710–1950, HH (Gov.) No. P4312/20,  http://fs.knesset.gov.il//20/law/20_lst_386535.docx 
[https://perma.cc/PTQ3-EA6T] (Isr.) [hereinafter Draft Bill for Fallen Soldiers’ Families Law]. See also AVISHALOM 
WESTREICH, ASSISTED REPRODUCTION IN ISRAEL: LAW, RELIGION AND CULTURE 28–30 (2018) (discussing the bill 
and the Supreme Court decision that preceded it).  
138 Waldman, supra note 12. 
139 See, e.g., KNESSET SCI. & TECH. COMM., POSTMORTEM SPERM RETRIEVAL 97 (Sept. 30, 2002), 
https://www.nevo.co.il/law_word/law103/mada2002-10-22.doc [https://perma.cc/F3E6-BS4X]. 
140 See, e.g., Public Health (Sperm Bank) Regulations, 5739-1979, KT 3996, p. 1448 (Isr.).  
141 Ruth Landau, Israel: Every Person Has the Right to Have Children, in THIRD PARTY ASSISTED CONCEPTION 
ACROSS CULTURES: SOCIAL, LEGAL AND ETHICAL PERSPECTIVES 129 (Eric Blyth & Ruth Landau eds., 2003). 
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The Israeli government’s involvement in the fertility industry is not limited to regulatory 

oversight, but also finds expression in the elaborate public funding provided by the state for 

nearly all reproductive medical services,142 contributing, inter alia, to Israel having the world’s 

highest number per capita of IVF clinics.143  

Both these features of the Israeli reproductive landscape are explained by Israel’s 

pronatalist tendencies. They are commonly attributed to a demographic policy conceived in its 

early years in order to achieve a high birth rate among Jewish women.144 This “Jewish Israeli 

familism” is also attributable to the trauma of the Holocaust, seeing the revival of the Jewish 

people as part of a national and individual healing process.145 Finally, there is the biblical 

commandment to “be fruitful and multiply,” viewed as “construing procreation as a key 

constituent of a Jewish person’s moral integrity.”146 This cultural context not only explains the 

state’s involvement in the fertility industry, but also its permissive attitude toward the use of 

reproductive technologies and its commitment to making more and more reproductive routes 

available to Israeli women.147 Its relatively relaxed policy regarding PHR is no exception to this 

rule.148 

 
142 Id. at 131 (“Reproductive rights are viewed as part of Israelis’ health rights . . . treatment for assisted conception is 
an integral part of the ‘health basket’ funded by [the National Health Insurance Law (1994)]. The health funds are 
required to fund fertility treatments of all types up to the birth of two living children.”).  
143 Daphna Birenbaum-Carmeli, Thirty-Five Years of Assisted Reproductive Technologies in Israel, 2 REPROD. 
BIOMEDICINE & SOC’Y ONLINE 16, 17 (2016).  
144 Nitza Berkovich, Women of Valor: Women and Citizenship in Israel, 2 ISR. SOC. 277, 284–85 (1999). For an earlier 
(though not identical) English version of this article, see Nitza Berkovitch, Motherhood as a National Mission: The 
Construction of Womanhood in the Legal Discourse in Israel, 20 WOMEN’S STUD. INT’L F. 605 (1997). 
145 See Daphna Birenbaum-Carmeli & Yoram S. Carmeli, Reproductive Technologies Among Jewish Israelis: Setting 
the Ground, in KIN, GENE, COMMUNITY: REPRODUCTIVE TECHNOLOGIES AMONG JEWISH ISRAELIS 7 (Daphna B. 
Carmeli & Yoram S. Carmeli eds., 2010) (describing the origins of the Jewish Israeli familism and pronatalism and 
their characteristics). 
146 Id. at 6. 
147 See generally SUSAN MARTHA KAHN, REPRODUCING JEWS 1 (2012).  
148 The IAG Guidelines explicitly refer to the biblical commandment while discussing the centrality of reproduction 
within Israeli society, and the desire of most individuals to procreate. IAG Guidelines, supra note 109, at Section 6. A 
reference is also made to another biblical practice, levirate marriage, according to which “when a man dies childless, 
his brother is obliged to marry his widow and their first child is to carry the name of the deceased and be his heir . . . 
[t]he traditional justification for this abandoned practice has to do . . . with the continuity of the man who dies childless, 
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In the United States, by contrast, not only is the ART industry overwhelmingly under-

regulated, but most reproductive medical procedures, such as IVF, are not covered by public 

health plans or even by most private health plans.149 The regulatory vacuum in which America’s 

private “multibillion-dollar fertility industry” mostly operates is commonly attributed to its 

commitment to individual choice and autonomy.150 According to Professor Ellen Waldman, 

“[b]ioethics, the field most instrumental in shaping medical advances, including ART, has 

particularly strong links to liberal individualism,” which dates back to the civil rights movements 

of the 1960s, and the struggle to enhance patient rights.151 In the case of PHR, it may be argued 

that regulatory intervention will secure, rather than implicate, the right to autonomy, by ensuring 

that the deceased’s wish was to become a genetic father postmortem. 

1.3 Disassembling Posthumous Grandparenthood 

1.3.1 Breaking New Ground 

In most cases where posthumous grandparenthood is pursued, bereaved parents are 

seeking out a woman who wishes to become a mother and raise the child herself, but prefers a 

non-anonymous sperm donor.152 Described often as a harmonious coming-together of interests, 

this scenario allows bereaved parents to fulfill their wish to become grandparents, while 

providing single women a practical route to parenthood. Less frequently, parents of the deceased 

wish to use their son’s sperm in order to conceive a child to raise themselves, as her legal 

 
so that his name will be carried on and his ‘seed will be raised.’” Hashiloni-Dolev, supra note 31, at 636.  
149 HENRY T. GREELY, THE END OF SEX AND THE FUTURE OF HUMAN REPRODUCTION 57–58 (2016). 
150 Dov Fox, Reproductive Negligence, 117 COLUM. L. REV. 149, 164 (2017); Waldman, supra note 12, at 75–77.  
151 Waldman, supra note 12, at 76. Yet as Waldman explains, “[f]ear that reproductive technology might lead to the 
overthrow of traditional family forms . . . have led to a relatively unregulated legal environment, pockmarked by case 
law and statutory initiatives that accept ART use for married heterosexuals, but express hostility to the myriad novel 
family forms that ART helps bring into being.” Id. at 77.  
152 One way for the parties to find each other is through ads the bereaved parents place in newspapers; another is 
through organizations such as New Family, providing legal advocacy services in the area of family law, specifically 
for grandparents’ rights. See Grandparents Rights, NEW FAMILY, http://www.newfamily.org.il/en/grandparents-
rights/ [https://perma.cc/5UCV-BXJ2]. 
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parents. Under such circumstances, parents will need an egg donor and a surrogate in order to 

pursue their reproductive project.  

Parents who wish to become grandparents via PHR in the United States and Israel must 

overcome several challenges that highlight the groundbreaking nature of PHG. To begin, the 

legal void in which PHG is currently practiced creates an unpredictable atmosphere; parties have 

no way of knowing when a court might decide to draw a line and deny a case only because of its 

relative novelty.  

The legal instability surrounding PHG is illustrated by the first ruling of the Israeli 

Supreme Court on PHR. In 2013, Haderet and Roni Meiri wanted to use their twenty-eight-year-

old son’s sperm for reproduction, after he was killed in a military training exercise.153 He had 

been married for three months prior to the accident.154 The family court where the case was 

initially litigated ruled in favor of the parents and against the widow, who objected to PHG 

because in her view the deceased would not want to produce children he would not be able to 

raise, let alone through a woman he did not know.155 The court found that the bereaved parents 

better represented their son’s reproductive wishes.156 The district court later affirmed this 

decision.157 Both the widow and the state appealed the decision to the Supreme Court, which in a 

4–1 decision ruled against the parents.158 Although by this time bereaved parents were able to 

successfully claim the right to PHG in several cases, it was the first time the wife of the deceased 

 
153 Rahel Jaskow, Dead Reservist’s Parents May Use His Sperm, Against Widow’s Wishes, TIMES OF ISRAEL (Mar. 
25, 2015, 11:46 PM), https://www.timesofisrael.com/dead-reservists-parents-may-use-his-sperm-against-widows-
wishes/ [https://perma.cc/NJ48-JAY3]. 
154 Id. 
155 FC 31344-09-13 Family Court (Petah Tikva) Anonymous v. State Attorney Office 5 (Mar. 18, 2015), Nevo Legal 
Database (by subscription, in Hebrew) (Isr.). 
156 Id. 
157 FA (CT) 7457-05-11 M. A. v. H. M. 21 (Oct. 17, 2015), Nevo Legal Database (by subscription, in Hebrew) (Isr.). 
158 FAR 7141/15 Anonymous v. Anonymous 110–111 (Dec. 22, 2016), Nevo Legal Database (by subscription, 
in Hebrew) (Isr.). 
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objected to PHR. This seems to have been of crucial importance for the court—but also for the 

state in filing its objection.159  

The fact that PHR often involves court litigation presents another challenge to the process 

of finding a woman with whom to engage in this reproductive practice. As Israeli parents Julia 

and Vlad Pozniansky learned while interviewing several candidates who showed interest in 

having their deceased twenty-five-year-old son’s child, some women were deterred by the 

lengthy legal process PHR involves.160  

Legal hurdles aside, there are other, more practical, difficulties involved in achieving 

PHG. These challenges vary in ways that reflect the differences between the reproductive 

landscapes in Israel and the United States. A prime example is the costs associated with PHG. In 

2016, the minimum price of an IVF cycle in the United States ranged from $12,000 to 

$15,000.161 “Various bells and whistles—ICSI, assisted hatching, embryos freezing, and PGD, 

among others—can easily add another $5,000 to $15,000.”162 For parents wishing to raise their 

grandchildren themselves there is an additional cost of about $15,000 for egg donation.163 Those 

who use a paid gestational surrogate will pay another $40,000 to $60,000 for such service.164 For 

Americans, PHG, like many other reproductive services,165 will thus only be available to people 

with a certain socio-economic status.  

 
159 Id. at 19–20. During these proceedings, the Attorney General shifted its opinion from one deferring to the factual 
findings of the lower court regarding the deceased’s wishes, to the one expressed in the Court’s ruling.    
160 Abramov, supra note 4, at 23. See also Nicola Abé, Raising Israel’s Posthumously Conceived Children, SPIEGEL 
ONLINE (Mar. 28, 2018, 4:11 PM), http://www.spiegel.de/international/world/ivf-treatment-leads-to-children-
conceived-after-parent-death-a-1194747.html [https://perma.cc/F7DE-LDHB].  
161 GREELY, supra note 149, at 58. 
162 Id.  
163 Id. 
164 Id. 
165 Id. at 56–60. 
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The Evans case discussed throughout this article is illustrative of this point: Missy Evans, 

a single mom from Texas who lost her twenty-one-year-old son in a fight outside of a club, 

realized that she did not have the funds to engage with PHG, after completing the process of 

retrieving his sperm.166 A sizable donation that she finally agreed to take, as well as her decision 

to have the embryo implanted inside herself in an attempt to mitigate the costs, allowed her to go 

through at least one round of IVF, which was unsuccessful.167 

In Israel, the costs associated with PHG are significantly lower, at least for parents who 

contract with a third party woman to carry and raise their grandchild: IVF treatments are funded 

by the state for women aged eighteen to forty-five, covering up to two children.168 Parents who 

wish to raise their grandchild themselves, however, will have to find recourse in a country more 

accommodating to their reproductive aspiration—and bear the costs associated with these 

services in that particular state. This is because the law governing surrogacy forbids a couple 

from entering into an agreement under circumstances where the intended father will not be 

genetically related to the child.169   

Moreover, raising sufficient funds, finding the right people, and getting judicial 

permission if necessary do not mean that the road to grandparenthood is assured. There are still 

service providers, such as physicians and other medical professionals, who must agree to get on 

board with this reproductive choice. Bereaved parents are more likely to encounter this as a 

challenge in the American context, where medical facilities providing reproductive services are 

free to self-regulate the terms under which they provide certain reproductive services. In 2012, 

 
166 See Dan P. Lee, The Good Seed, GQ (Dec. 22, 2011), https://www.gq.com/story/nik-evans-sperm-paternity-fight-
story-marissa-evans [https://perma.cc/2G5B-BRU6]. See also Morber, supra note 52.  
167 Lee, supra note 166. 
168 Birenbaum-Carmeli, supra note 143, at 17. 
169 Embryo Carrying Agreement (Agreement Authorization & Status on the Newborn Child) Law, 5756–1996 (Isr,). 
Other relevant factors that affect the decision whether to allow a couple to contract with a surrogate are the couple’s 
age and their number of children. See generally D. KELLY WEISBERG, THE BIRTH OF SURROGACY IN ISRAEL (2005).  
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for example, Jerry and Rufus McGill wanted to harvest their nineteen-year-old son’s sperm to 

produce a grandchild after he was critically injured in a car accident in Virginia.170 Even after 

finding a University of Virginia Medical Center urologist who was willing to perform the 

procedure, the parents reportedly had to give up their “quest,” as their son was pronounced dead 

before they were able to obtain a court order.171 

In Israel, in comparison, the IAG guidelines instruct medical facilities that a “lenient” 

policy should lead to requests for sperm retrieval to be usually approved, regardless of the 

requesting party’s identity. This provision, alongside the requirement to bring decisions 

regarding the retrieval and use of sperm postmortem before a court, helped shape PHR in 

general, and PHG in particular, as a primary concern for the legal rather than medical practice in 

Israel. 

Clearly, posthumous grandparenthood is currently a difficult and complicated 

reproductive route to take. Nonetheless, bereaved parents still choose it for themselves, endure 

the various challenges it entails, and persist in their struggle. But in light of these challenges, 

how should we understand their conviction that they have a right to posthumous 

grandparenthood? To answer this, the following section seeks to capture PHG as a phenomenon 

by accounting for the distinctive circumstances under which this form of reproduction is pursued.  

 
170 David Arthur, Parents’ Quest to Use Seriously Injured Son’s Sperm for Grandchildren Ends After He’s Taken Off 
Life Support, DAILY MAIL (Nov. 21, 2012), http://www.dailymail.co.uk/news/article-2229639/Parents-quest-use-
seriously-injured-sons-sperm-grandchildren-end-hes-taken-life-support.html [https://perma.cc/H6UV-PHTW] 
(noting also that the facility where the son’s body was being held was reportedly in the process of developing a policy 
for PMSR). See also Critically Injured Virginia Teen Dies Before Parents Can Harvest Sperm, FOX NEWS (Nov. 8, 
2012), http://www.foxnews.com/us/2012/11/08/critically-injured-virginia-teen-dies-before-parents-can-harvest-
sperm.html [https://perma.cc/GMX7-G6UJ]. 
171 Arthur, supra note 170. 
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1.3.2 Managing Loss 

The background provided in Part I suggests two ways in which the normative debate 

surrounding PHR, and the policies that govern its use, take into account how death triggers the 

decision to engage with this practice: first, by considering how being in a state of grief may 

cloud the judgment of surviving spouses in making the decision whether to take on this 

reproductive route. Second, and importantly, by questioning how the surviving family members’ 

experience with grief will affect the well-being of the future child. Indeed, in several of the cases 

discussed below, courts closely examine bereaved parents’ process of managing loss as part of 

an inquiry over the future child’s best interest. It is one way in which the analysis offered in this 

section, which conceptualizes PHG as bereavement practice, maps onto the process of weighing 

parents’ interest in becoming posthumous grandparents against other interests such as those of 

the future child. Other ways will be discussed in Part III, in which I consider several broader 

legal implications of PHG.  

1.3.2.1 PHG as Bereavement Practice 

Bereavement practices are generally understood to be “those actions that the bereaved 

construct and repeatedly participate in which provide some kind of necessary gratification of 

need.”172 Such needs are integral to the process of managing loss, providing various means 

through which one can express “emotion or ideas that a death induces.”173 Different bereavement 

practices or mourning rituals are known to have the effect of facilitating this process by 

providing comfort and solace. Indeed, mourning rituals can come in the form of: 

 
172 Laura Lewis & William G. Hoy, Bereavement Rituals and the Creation of Legacy, in GRIEF AND BEREAVEMENT 
IN CONTEMPORARY SOCIETY: BRIDGING RESEARCH AND PRACTICE 315, 315 (Robert A. Neimeyer et al. eds., 2011). 
173 Id. at 315–16. 
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any activity—sacred or secular, public or private, formal or informal, traditional 

or newly created, scripted or improvised, communal or solitary, prescribed or self-

designed, repeated or one-time only—that includes the symbolic expression of a 

combination of emotions, thoughts, and/or spiritual beliefs of the participant(s) 

and that has special meaning for the participant(s).174  

Mourning rituals often include “visiting the grave, displaying photographs of the deceased, 

showing photos and speaking about the loved one to others, taking up an interest the deceased 

enjoyed . . . , creating a memorial of some kind, or even planting something in memory of the 

deceased.”175 Funerals are a familiar example of ritualized behavior practiced in almost every 

society in different variations, based on the “social norms, personal styles and cultural 

prescriptions” that provide the context in which these rituals emerge.176 

Over time, mourning practices evolve in relation to the available means through which 

individuals can engage in such ritualized behaviors. Photography is one example of a technology 

whose development allowed new practices of mourning to evolve alongside it.177 Other more 

contemporary examples of the evolution of mourning practices can be found in the emergence of 

social networks.178 For instance, different functions now offered on Facebook open new ways to 

 
174 Jason Castle & William L. Phillips, Grief Rituals: Aspects that Facilitate Adjustment to Bereavement, 8 J. LOSS & 
TRAUMA 41, 43 (2003). 
175 Lewis & Hoy, supra note 172, at 316. 
176 Heather Conway & John Stannard, The Honours of Hades: Death, Emotion and the Law of Burial Disputes, 34 U. 
NEW SOUTH WALES L.J. 860, 865 (2011). 
177 Carol Sanger, The Birth of Death: Stillborn Birth Certificates and the Problem for Law, 100 CAL. L. REV. 269 
(2012). Sanger explains how postmortem photography—the practice of professionals taking “portrait-like” after-death 
pictures of loved ones—emerged at a point in time when “[p]hotography was a relatively new medium and cameras 
and chemicals required were not household items.” Id. at 284. These portraits offered a “visual remembrance” to 
families that were unlikely to possess a photograph of a loved one, a widely recognized artifact of mourning. Id. at 
285.  
178 The effect of social media on the practice and experience of mourning is now widely acknowledged and 
documented in scholarly writing. See, e.g., Rhonda N. McEwen & Kathleen Scheaffer, Virtual Mourning and Memory 
Construction on Facebook: Here Are the Terms of Use, 33 BULL. SCI. TECH. & SOC’Y. 64 (2013); Natalie Pennington, 
Tie Strength and Time: Mourning on Social Networking Sites, 61 J. BROADCASTING & ELECTRONIC MEDIA 11 (2017); 
James Meese, Selfies at Funerals: Mourning and Presencing on Social Media Platforms, 9 INT’L J. COMM. 1818 
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mourn by allowing people to interact with a deceased person’s profile page, such as visiting the 

profile, posting on the page to share memories, or even sending a private message.179 Facebook 

also offers the option to designate a “legacy contact,” a person who will be able to run the 

deceased’s profile.180 In this way, close family and friends as well as those outside the “inner-

circle” have new ways to “work through grief” that function similarly to “traditional” ways of 

mourning, such as attending a wake or visiting the grave.181 Technological developments, then, 

allow for novel ways to manage loss. It is in this context that we should begin thinking about 

PHG as a bereavement practice.    

Bereavement practices often respond to the specific needs that arise after experiencing 

loss. However, these practices are widely understood to serve several purposes in coping with 

grief and facilitating the mourning process. For example, rituals may provide emotional comfort 

or relieve the tension that accompanies such difficult times.182 For some, mourning rituals help to 

facilitate a bond with the deceased and “allow people to be in touch with the essential essences 

of the deceased’s being that are longed for.”183 Individuals are said to have “an internal desire for 

continuity with deceased loved one, particularly evidenced at the junctures of major 

developmental milestones (e.g., graduations, marriages, and the birth of a grandchild).”184  

These theoretical insights and the analysis that follows both focus on the emotional needs 

mourning practices respond to in the process of managing loss and its psychological dimensions. 

However, it is important to acknowledge that the decision to engage with a certain practice can 

 
(2015).  
179 Pennington, supra note 178, at 14. 
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be attributed to needs that are embedded in social and cultural prescriptions as well.185 In 

analyzing the anthropological underpinnings of the mourning process, for example, Professor 

Shai Lavi suggests that we understand this process as a “state of affairs that binds together the 

living and the dead and persists until the mourners fulfill their duty toward the deceased, helping 

to heal the broken cycle of life and death.”186 According to Lavi, posthumous sperm retrieval is a 

practice that is embedded in the need to perpetuate this cycle.187  

It is against this brief background of bereavement practices and their purposes that I 

consider how the process of producing a grandchild following the loss of an adult son provides 

comfort and solace to grieving families. In making this argument, I focus on the timing in which 

the decision to take this reproductive route is made, and the emotional needs it responds to in the 

bereaved. Although mourning practices are thought to assist in “the transformation of the 

relationship that is lost from one of physical contact with the deceased to one of symbolic and 

spiritual connection,”188 PHG provides bereaved parents with much more: their own flesh and 

blood.  

To be clear, my purpose here is not to make a normative argument regarding the 

desirability of PHG, in terms of its ability to facilitate or disrupt the process of coming to terms 

with death. Instead, my purpose is to investigate how the experience of loss and the process of 

managing it operate as a motivation for parents in pursuing PHG.  

Timing 

 
185 See, e.g., Kara Thieleman, Epilogue: Grief, Bereavement, and Ritual Across Cultures, in THE WORLD OF 
BEREAVEMENT: CULTURAL PERSPECTIVES ON DEATH IN FAMILIES 287, 288 (Joanne Cacciatore & John DeFrain eds., 
2015) (explaining how ritualized responses to death vary across cultures and can be organized, for example, “on a 
continuum of death-denying and death-accepting orientations.”). 
186 Shai Lavi, The Mourning After: Posthumous Sperm Retrieval and the New Laws of Mourning, in LAW AND 
MOURNING 36, 45 (Austin Sarat & Martha Umphrey eds., 2017). 
187 Id. at 55. 
188 Lewis & Hoy, supra note 172, at 316. 
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In cases where the deceased son did not freeze his sperm before his passing, family 

members will confront the decision whether to engage with PHG within hours after being 

notified about their loss. As stated earlier, the decision to harvest the sperm must be made within 

the limited time frame, ranging from twenty-four to thirty-six hours. Accordingly, families come 

across the idea of PHR “at the peak of their grief.”189 Cases involving PHG offer different 

accounts of how bereaved parents came to the idea of PHG and made their decision to pursue it. 

These accounts begin to explain how PHG becomes entangled in the process of managing loss.  

Missy Evans, for example, described the moment her son’s doctor told her that he was 

brain-dead, when she instantly decided “she wanted—she needed—Nik’s sperm.”190 In fact, even 

before her son was pronounced brain-dead she decided that if “the worst thing possible 

happens,” she will “have Nikki’s child for him.”191 Missy sought a court order allowing her to 

harvest the sperm out of her son’s body after the medical staff at the hospital had refused to do so 

at her request.192  

For Ludmila, an Israeli single mother, it was when the military officials broke the news 

of her only son’s death in a terror attack that she responded with the request that his sperm be 

retrieved: “I got chills all over my body, and in my head there were only two words: save 

sperm.”193 She admitted to being unable to explain how she got the idea to retrieve and preserve 

her son’s sperm at that moment.194  

 Rachel Cohen, the mother of a nineteen-year-old Israeli soldier who was killed by a 

sniper in the Gaza strip, recalled the moment she decided she wanted to harvest his sperm for 
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reproductive purposes: “And suddenly, it was as if I heard him . . . Mom, he said to me, it’s not 

too late. There’s still something you can take from me . . . What about the sperm? Don’t you 

want it?”195 His voice came to her just as she received the news about his death and was standing 

in her son’s room “while the casualty notification unit was still in the family’s living room.”196  

All three accounts, echoed in other cases as well, invoke the idea of a created ritual: A 

kind of ritual made up for a certain individual or a set of circumstances, which can be “intuitively 

adapted from ceremonies from other culture, developed in collaboration with a counselor or 

therapist, or inspired by meditation, dream work, or journal writing.”197  

However, not all parents are able to offer such a detailed description of how the idea of 

PHG came to mind. Israeli Irit Shahar, who lost her twenty-five-year-old son in a car accident in 

2012, asked that his sperm be retrieved minutes after receiving news of his death.198 In an 

interview a few years later she could not explain how or why she thought of PHG at that 

moment, but described it as a “small miracle.”199 Realizing that this “miracle” might not happen 

for other parents, she decided to make her personal story public, so that “it will sit in the back of 

the mind of parents,” in case such tragedy should befall them.200  

The short time frame in which the decision to engage with PHR must be made became a 

cause of concern at the time when PHR was pursued mainly by spouses. As explained, both 
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American and Israeli protocols responded to this concern by creating a mandatory waiting period 

before the sperm may be used, ranging from a few months to a year. It is unclear, much like 

everything else related to PHG, whether these waiting time periods apply to parents as well, 

although some cases suggest they do.201  

Needs 

Even if waiting periods apply, and in turn have the effect of making parents’ decision to 

engage with PHR less emotionally driven, they do little to disengage PHG from the process of 

managing loss. Several cases from the past fifteen years illustrate this connection and its 

persistence even where it takes years for these parents to become grandparents. 

One of the earliest cases that brought PHG to the fore was the 2002 Israeli Cohen case 

involving nineteen-year-old Keivan. His parents’ request to harvest his sperm hours after he died 

ignited a legal battle spanning six years, in which the bereaved parents fought for their right to 

use his sperm to bring a grandchild into the world.202 At least in the beginning, PHSR provided 

Rachel, Keivan’s mother, a way of coping with the loss of a tangible relationship with her son. 

Explaining her decision to harvest his sperm, she described how she was looking at his photo 

hours after he died and said to him: “What will remain of you? How can I hold on to something 

of you? You’re about to be buried, there’ll be nothing left of you.”203 Later on, when a woman 

was finally able to conceive from Keivan’s sperm, it provided emotional comfort and relief, 

 
201 See Smadar Shir, “I Trusted Ilan’s Promise That He Will Never Leave Me Alone,” YEDIOTH AHRONOTH – 24 HOURS 
(July 1, 2017), https://www.yediot.co.il/articles/0,7340,L-4983309,00.html [https://perma.cc/WW2G-NNFR] 
(reporting that an Israeli single mother who asked to retrieve her son’s sperm after he died in a drowning accident, 
said she was told by the hospital that performed the procedure that she would be able to use the sperm in one year). 
202 Machado, supra note 2, at 93. Aside from the legal novelty of their claims, what was perhaps most unusual about 
this case was the honesty and openness with which the couple brought their story into the public eye. Through a series 
of articles in major newspapers, television interviews, and most recently a documentary entitled Seed of Life, they 
offered a detailed look into their experience with PHR. Id.   
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which according to her were unattainable until that point: “Every year I’d say at his memorial 

service, ‘Next year I won’t be here, I’ll be dead.’ The stress was so intense . . . It’s been 10 years, 

but this year, I don’t want to die.”204 Her husband, Yaacob, offered a similar account.205After the 

birth of their granddaughter, who was named Osher (Hebrew for happiness), Rachel admitted 

that for the first time she did not visit her son’s grave, but went to see her granddaughter 

instead.206  

The importance and meaning of PHG to the Cohens’ ability to cope with their son’s death 

is evident in their detailed recollections of their experience during the process. However, not all 

family members shared this feeling. On one occasion, their oldest son who seemed reluctant to 

speak about Keivan’s death expressed his frustration with PHG’s entanglement in the family’s 

mourning process: “The baby is a bonus, [but] I miss Keivan. They’re two different things 

completely. You can’t take the bereavement and mix it with joy, they’re totally separate.”207 His 

response suggests that this practice does not carry the same meaning for him as it does for his 

parents and may not have the gratifying and positive function it appears to carry in their own 

process of managing loss.208 

The way PHG functions within an individual’s bereavement process is illustrated in other 

prominent Israeli cases. About two years ago, on the cover of a major Israeli newspaper appeared 

a photo of Julia Pozniansky together with her four-year-old son, Erik, and her month-old 

granddaughter, Shira.209 “They were both born out of the death of a young man,” read the article, 
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“Baruch Pozniansky was his name.”210 Baruch died of cancer when he was twenty-five years 

old; seven years later, his daughter was born.211 Describing her first meeting with her 

granddaughter, Baruch’s mother offered her account of what becoming a grandmother 

postmortem meant to her ability to come to terms with her son’s death: “When I saw my 

granddaughter I felt like my heart is beating again. Since Baruch died, it was as if it had 

stopped.”212  

Julia and Vlad’s story differs from the Cohens’ in that they had Baruch’s biological will, 

written just three days before his passing, in which he explicitly expressed his wish to become a 

father postmortem.213 In most cases, the deceased has not given his explicit consent to become a 

father postmortem; our knowledge regarding the deceased’s reproductive preferences is usually 

limited to his intention or wish to father children at some point in his life. While it is evident that 

fulfilling Baruch’s wish motivated his parents in pursuing PHG, the couple was also candid 

about their own needs in having another grandchild—or child—after losing their son: After one 

attempt with PHG fell through, the Pozniansky’s, both in their fifties, decided to become parents 

themselves. When asked about his own motivation in becoming a father at that point in his life, 

Vlad answered: “Giving birth to Eric was completely irrational. It was an answer to Hamlet’s 

question, to be or not to be.”214  
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 Nevertheless, there appears to be an ambivalence between the sense of meaning and 

fulfillment parents expect from the birth of another child and the persisting presence of pain and 

stress resulting from their experience of loss.215 Julia Pozniansky’s account of her experience 

becoming a grandmother—and a mother—vividly illustrates this tension. Reflecting on the 

process of managing the loss of her son, she said: “When I was pregnant with Eric and also now, 

when Shira was born, I was hoping one of them would look like Baruch . . . Maybe this thought, 

to bring Baruch back through these children, is something that is never going to happen.”216  

1.3.2.2 PHG as Legacy Work 

Acts of commemoration are widely understood to establish the memory or legacy of the 

deceased, “in the minds and hearts of current and future generations.”217 For example, mourners 

may erect monuments, plant trees, or endow gardens, scholarships, or buildings in the name of 

the deceased.218 These public acts of commemoration have the purpose of perpetuating the 

memory of the deceased by publicizing certain “features of the deceased’s identity and 

personhood,”219 or specific aspects of their life, or simply their name within a broader 

community.220  

Unlike public commemoration, private commemoration is directed primarily at family 

members and those within the inner circle of the deceased. Displaying his or her picture, creating 
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“memorial corners” in one’s house, and making home videos of the person’s life are common 

private, tangible acts of commemoration.221 However, they have a similar purpose: perpetuating 

the death of the deceased in a way that is symbolic of the deceased or the circumstances of her 

death.222  

It is in this spirit that I wish to consider posthumous grandparenthood as a similarly 

private act of commemoration. Both the process of creating the object of commemoration as well 

as its continued existence gratifies needs which arise in the process of managing loss among 

bereaved persons.223 In this sense, bereavement practices and commemorative acts are 

interconnected, to the extent that the latter may be viewed as a subcategory of the former. The 

theoretical background offered earlier on bereavement practices and their function within the 

process of managing loss applies to commemorative acts as well. More specifically, “memorial 

behavior and objects at an individual and family level represent a way of transforming the inner 

representation of the deceased as well as keeping a connection to her or him.”224 Such acts 

“confirm the earthly existence of the deceased,” and “may help in necessary role transitions or in 

the redefinition of self without the living presence of the loved one.”225  

But realizing that bereavement practices and commemorative acts similarly facilitate the 

mourning process, this section focuses instead on the process of construing PHG as an act of 

commemoration by bereaved parents. Put differently, in the following paragraphs I consider how 

parents frame their decision to utilize sperm for the purpose of creating a grandchild, both within 
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and apart from the legal realm, as an act that embodies the legacy of the deceased and is a 

fulfillment of his long-standing wish—which is more often inferred than known.  

Emphasizing the longing of the deceased to become a father is a feature common to most 

cases where PHG is being pursued by family members. Parents often recall conversations they 

had with their children about having children of their own and becoming parents in the future. 

These statements are supported by notes, love letters, or portions of their diaries, in which 

deceased persons had expressed their desire to father children. Close friends will provide 

additional support based on their own memories and experiences with the deceased. Of course, 

one reason for the elaborate efforts parents make to prove their children’s desire for parenthood 

is the extent to which the wish of the deceased is a determinant factor in decisions about access 

to PHG. As explained earlier, in both the Israeli and American contexts, courts and physicians 

search for any indication that PHR is something the deceased would have wanted for himself.  

As we shall see, the same is true for the non-legal framing of PHG as a work of legacy, in 

which it appears crucial to show not only that the deceased wanted children, but that his wish to 

become a parent was so central to his being—such a prominent feature of his personality—that it 

justifies going to such great lengths to commemorate this particular aspect of his life.  

Yet wanting to become a father over the course of one’s life does not necessarily mean 

wanting to become one after death; and wanting to become a father after death with a person you 

have known and loved is not the same as wanting a woman you have never met to bear your 

child. It is certainly not the same as wanting your parents to become your child’s primary 

caretakers. These distinctions currently make little difference in the judicial and medical 

decision-making process that precedes PHG, where in most cases parents have little to support 

this conviction and their choice to create their son’s legacy via PHG. Instead, questions about the 
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deceased’s reproductive preferences all merge into a single inquiry over his generic wish to have 

children.  

Narrating 

Consider the American Evans case. Moments after receiving the news that her son “could 

not and would not survive,” Missy was sitting outside the hospital telling her son’s friends and 

family how “crazy” the idea of having Nik’s child sounded.226 Missy then moved on to recall 

her last conversation with her son, when “[t]hey talked about Nik’s girlfriend and his plans to 

attend film school in Los Angeles that Fall . . . . He told Missy how grateful he was that she’d 

had him young. He said, as he often did, that he wanted the same: to be a young father. He 

wanted three boys.”227 According to Missy’s own recollection there was nothing unique about 

the conversation she had with her son, twenty-one at the time, two weeks before his passing. 

Indeed, it is common in cases involving PHG that routine conversation and musings about the 

future acquire different and perhaps overstated meaning postmortem, providing grounds for 

bereaved parents’ conviction to produce a genetic offspring, sometimes framed as nothing less 

than having the deceased “son’s dream fulfilled.”228  

In the Israeli Meiri case discussed earlier, over the course of several proceedings the 

parents went to great lengths to convince the court that becoming a father was their son’s only 

dream. Their testimony included detailing a dream he shared with them of a “little girl with red 

curls running on the beach.”229 They also asked several of the deceased’s close friends to provide 

support for their claims. At least three of them testified about how great the deceased was with 
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children, how much he loved them, and how he would never have wanted to die without having 

had the chance to leave his mark on this world in the form of a genetically-related child.230 

Furthermore, in portions of the deceased’s diary, which he wrote to his wife while traveling 

abroad, he shared personal thoughts and feelings regarding their relationship and plans for the 

future. These were also introduced as evidence of his love and longing for children.231   

The univocal view that parents try to put forward is not always shared by others who had 

close and intimate relationships with the deceased, such as spouses, siblings, and friends. In the 

Meiri case the deceased’s spouse challenged the narrative portrayed by her late husband’s 

parents. Although she did not doubt that the deceased wanted to be a father one day, she was 

convinced, based on their longtime relationship, that he would not want his sperm to be used by 

anyone other than her.232 Nonetheless, the family court found that the widow’s account of 

whether the deceased would have agreed to PHG was unreliable, because she had “found a [new] 

relationship and had two children, and stopped coming to memorials and memorial days and 

‘disappeared from the view.’”233 In overruling the lower court’s decision, the Israeli Supreme 

Court rejected this finding and found instead that the parents in this case provided no evidence to 

contradict the widow’s assertion.234  

Other examples similarly illustrate how parents frame PHG as creating a legacy by 

honoring the deceased’s wishes and dreams to father children. In an early contentious case of a 

twenty-two-year-old Israeli man who died of cancer, the deceased had been asked to deposit his 
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specimen before undergoing chemotherapy.235 He later shared his experience: “before they start 

dripping all these disgusting substances into my body I was asked to drip the future generation 

into a cup . . . and when we were done, I handed my parents their grandchildren in a plastic 

cup.”236 This statement, written as part of a humorous column, together with another statement 

the deceased made on his death bed (“I promise you, life will not stop, they will continue. Life 

cannot be stopped.”237), motivated his parents to pursue PHG with a third-party woman. They 

explained that it would fulfill his wish to have a child: “My wife and I want to continue what he 

started.”238 Against the parents’ contentious convictions, the state and the medical center where 

the man was hospitalized stressed that “sperm donation prior to chemotherapy is a standard 

procedure whose aim is to help prevent future infertility. . . . One cannot ascertain from that a 

desire to father children from a stranger after death.”239  

But if parents insist on defining PHG as a work of legacy or a commemorative act, 

without being able to point to “specific traits or ideals of the deceased” that posthumous 

reproduction embodies, could it be that “[i]t is simply (‘bottom line’) the children’s existence 

that perpetuates the dead parent”?240 On the one hand, both bereaved parents and those who 

advocate for legalizing PHG try their best to distance themselves from this view in which 

children function as living memorials—as  means rather than as ends.241 On the other hand, 
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reading these cases, one gets the sense that “[i]t is the concrete, physical representation and 

continuation of the deceased that is significant,” rather than the way parenthood or reproduction 

embodies a central feature or ideal of the deceased’s identity.242 Indeed, the word continuity is 

often used to describe the objective of PHR, and the “right to continuity” is a recent iteration in 

bereaved parents’ attempt to legally frame their claim for PHG, at least in the Israeli context. 

Notwithstanding this proposition, it may also be the case that framing PHG as an attempt 

to fulfill the deceased’s wishes and create his legacy because he no longer can (even when there 

is little indication that he wanted this) should be viewed as the parents’ attempt to rationalize to 

themselves their decision to pursue it in the first place. A study that examined how “family 

decision makers gained meaning from the decision to donate a loved one’s tissues,” found that 

fulfilling their family member’s wish was the first way they conceptualize the act of donation.243 

Believing that they fulfilled their loved one’s wish provided comfort during their bereavement 

process.244 These findings support the claim that establishing PHG as a commemorative act is 

one way for parents to rationalize their decision to pursue PHG—vested less in their son’s 

wishes than in their own. In this way, PHG should be viewed, like in the previous section, as 

operating within parents’ own personal bereavement process, responding to their own need to 

preserve the memory of the deceased in their private familial sphere. 

1.3.3 Exercising Parental Authority 

 Moving past the context of loss and death in which PHG is practiced, this section focuses 

instead on another characteristic of this reproductive route—that is, the familial relationships 

between those in pursuit of PHG and its subjects. It offers a view of PHG as an exercise of 
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parental authority or control over their child’s life, particularly over a specific and 

unconventional aspect of it: their reproductive capacity. This conceptualization of PHG is 

expressed in the rhetoric used in cases involving PHG, where parents invoke their parental status 

in claiming to have knowledge of their child’s reproductive preferences and claim the right to act 

based on this knowledge following their death. In doing so, they attempt to undermine a premise 

underlying both Israeli and American protocols, which conceives of reproduction as an intimate 

project shared only by the deceased and their surviving partner, and as an area of life in which 

parents have no ethical claim. 

To begin with, parents attempted to legally frame their claim to use their children’s sperm 

as an exercise of their “Right to Grandparenthood.” This vehicle proved to be of little use given 

the ambiguity over what this right actually entails. Israel and the United States share a similar 

history of not recognizing an “autonomous ‘right’ of grandparents to a relationship with their 

grandchildren without the approval of the parents of the grandchild (except in situations in which 

both parents were deceased or were found to be legally unfit).”245 By the 1970s, things began to 

change with the enactment of statutes that either created a legal right for grandparents to visit 

their grandchildren,246 or recognized their right to standing in cases involving visitation rights, as 

was the case in Israel.247 These statutes acknowledge, to various degrees, grandparents’ legal 

right to maintain a relationship with their grandchild. However, they were enforced only where 

“such contact is in the best interest of the minor,”248 and had to be balanced against the right to 
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parent one’s children, which at least in the American context had the status of a constitutional 

right.249 Striking a balance between grandparents’ rights, parents’ fundamental rights, and 

children’s best interest has proven to be a contested task for courts, resulting in narrow and 

inconsistent protection for grandparents’ visitation rights. 

But even in jurisdictions where rights of grandparents are better protected and 

consistently enforced, they are currently limited to the context of maintaining a relationship with 

grandchildren who already exist. As the Chief Justice of the Israeli Supreme Court made clear in 

her decision after surveying relevant statutes from the United States, England, Canada, and 

Israel, none of these countries recognize the right of “parents’ parents to claim the birth of their 

grandchildren.”250  

 Alongside the rhetoric that invokes the right to grandparenthood, at least in the Israeli 

context there is another kind of rhetoric at play—one in which parents invoke their parental 

status in order to claim the right to PHG. This rhetoric is used as part of parents’ attempt to prove 

that the deceased would have consented to PHR, rather than as an independent claim. 

Nonetheless, it is interesting to examine how the parental status is employed in both the judicial 

and legislative arenas to claim the right to PHG.   

1.3.3.1 Modern Parents 

  One way in which parents have attempted to claim knowledge and authority over their 

children’s reproductive capacity is by providing evidence for their actual rather than assumed 

role in their adult children’s lives. Consider the Israeli Shahar case. In support of their claim that 
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they should be allowed to use their twenty-five-year-old deceased son sperm, the couple testified 

about the close relationship they had with him, and about having an “active role” in planning his 

future.251 They also argued that because their son, who died in a car accident, was about to 

embark on a successful military career that would have kept him frequently away from home,252 

his mother would have been the one helping care for his theoretical children regardless.253 The 

judge found that the family’s testimonies over the nature of the relationship between the 

deceased and his parents, and the active role they planned to take in raising his future children, 

provided clear evidence for the deceased’s wish that his parents produce and raise his 

posthumously conceived children.254 

  In the Meiri case discussed earlier, the deceased’s father made similar arguments about 

the dominant role he played in his child’s life, which made him best situated to testify to—and 

decide—his son’s reproductive aspirations: “I raised him for twenty-seven and a half years, he 

lived with me . . . he lived in my house, ate my food, breathed my air, I know, I can know what 

my son would have wanted.”255 These testimonies were brought to support the parents’ claim 

that their son would have wanted them to use his sperm to fertilize a woman other than his 

widow (despite her testimony to the contrary). The court found additional support in the fact that 

the deceased used to consult with his parents and had great respect for them.256 

These characterizations of the relationship between parents and their adult children can 

be seen as reflecting a “continuation of the parental role and its ongoing importance to older 
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parents’ identity, well-being, and psychological experience.”257 This view is perhaps more 

familiar in the Israeli context, which is “known to be a highly familial and close-knit society with 

close contact between the generations . . . As compared with North America, in Israel, adult 

intergenerational relationships appear more intense and commonplace.”258 A study exploring 

Israeli parents’ perceptions about their parental role, for example, characterized their experiences 

as an ongoing attempt to balance competing notions of their role, such as “valuing the autonomy 

of their adult children and wanting to fully be there for them.”259 Yet even in the United States 

there is a growing recognition of the importance of intergenerational relationships, and the 

“instrumental forms of support ranging from financial assistance to child care and housework” 

that such familial ties provide.260   

Regardless of whether such perceptions apply to these and other cases in which parents 

claim to know their children’s reproductive preferences, both examples illustrate courts’ high 

deference to parents’ depictions of their relationship with their deceased children. These 

depictions or testimonies, in turn, allow parents to portray reproduction as a familial project, 

rather than one shared only between the deceased and his spouse.  

1.3.3.2 Fallen Soldiers 

In the case of deceased soldiers, parental status gains yet another dimension that is worth 

pointing out when examining the ways this status may operate to provide bereaved parents 
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access and motivation to posthumous grandparenthood. Consider, for example, this statement 

from a bereaved mother directed against the decision to deny her the right to PHG: 

Parents are good enough when their son is alive, but become meaningless with his 

death. We raise children, love them, nurture them, care for them . . . and when 

they turn 18 we give them to the state, for military service, and if something 

happens to them our parenthood is taken away . . . we become nothing.261  

Implied here is the idea that PHG is or should be a way for the state to compensate surviving 

parents for making the ultimate sacrifice by sending their children to the military. This 

conceptualization may, again, be grounded in the Israeli context, where military service for all 

young adults is mandatory and where many of the cases of PHR (specifically PHG), involve 

deceased soldiers.262  

However, the relation between PHR and military service is hinted at in the American 

context as well. In 2008, for example, an article published in the Army Lawyer by a U.S. Army 

judge called on the United States Military to adjust its protocols to accommodate the possibility 

of PHR for soldiers. Major Maria Doucettperry suggested that “[s]oldiers preparing to deploy 

should be briefed on cryopreservation as part of their Soldier Readiness Process Training.”263 

According to Major Doucettperry, “issues concerning posthumous reproduction are of greater 

concern for service members anticipating deployment.”264  
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As mentioned earlier, a proposed new bill in Israel is attempting to legalize PHG for 

bereaved parents of deceased soldiers. In the explanatory remarks, the bill states, inter alia, that 

the state of Israel “owes a moral obligation to the bereaved families who have lost what is most 

precious to them.”265 Its responsibility cannot be limited to material compensation, but “must be 

expressed also in affording the possibility of making use of advanced technologies that will 

enable the bereaved families to have offspring from the deceased and to maintain [the dead 

soldier’s] continuity.”266 PHG is described in the bill as a “small gesture” toward the deceased’s 

family.267  

Conceptualizing parents’ interests in using their children’s sperm as an opportunity for 

“continuity” allows the state to expand further its responsibility toward bereaved parents; novel 

uses of ART function as yet another “survivors benefit.” While this characterization may seem 

unsettling at first, it should be viewed in the context of Israel as a country that is overwhelmingly 

invested in the bereavement, memorialization, and rehabilitation processes that follow the death 

of a soldier.268 Also, the relation between reproduction and bereavement is already being 

facilitated by the state—for example, by offering bereaved parents monetary assistance for 

fertility treatments or surrogacy.269 The Israeli pronatalist ethos discussed earlier, which views 

reproduction as “a public works project,”270 provide additional context in which to view this 

state’s intervention in providing Israelis with access to ARTs.   
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As in the previous instance, by paving the way for parents to execute their children’s 

reproductive futures, the proposed bill sets forth an understanding of reproduction as a familial 

project, this time through the concept of “continuity.” A similar observation was made by 

Avishalom Westreich, who argues in a recent book that the new Israeli bill reflects a 

conceptualization of the right to posthumous reproduction as a “familial right,” and is based on 

“familial and communal argumentations” in favor of that right.271 In this sense, the parental 

status of those in pursuit of PHG is not only employed as part of the inquiry over the deceased’s 

wishes, where parents claim to have more knowledge due to the actual extent of their parental 

role. Rather, their status as bereaved parents of fallen soldiers also provides them with an ethical 

claim over their children’s gametes. 

1.4 Three Substantive Concerns 

Set against the conceptualizations of posthumous grandparenthood offered in Part III, the 

following considers the implications of PHG developing into yet another available reproductive 

route. Section 1 considers the questions that using PHG in order to provide bereaved parents 

comfort and solace raises for the role of the law; Section 2 considers the prescriptive quality 

PHG may gain once it becomes legalized or otherwise officially entrenched; and section 3 

considers the legal and practical consequences of affording bereaved parents control over their 

children’s reproductive capacity.   

1.4.1 ‘Therapeutic Use of Law’ 

Bereaved parents are understandably met with great empathy when they turn to the court 

asking to retrieve and/or use their son’s sperm following his death. Yet in some cases, the desire 
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to offer petitioners some comfort or to alleviate their pain becomes a justification for granting 

parents access to PHG.  

In 2016, for example, the parents of a man who had died in a car accident tried to become 

grandparents with the help of a third-party woman.272 The deceased had been married at the time 

of his death, and although his widow initially asked that his sperm be retrieved, she eventually 

decided against using it.273 While she did not object to the parents’ request, she did express her 

view that the deceased would be against allowing a woman other than her to use his sperm.274 

The family court ruled in favor of the parents while stressing “[t]hese are parents, to whom the 

deceased was an only child . . . it is not enough to express empathy and we need to consider 

practical ways to relief their suffering.”275  

Another example of how the status of bereaved parents is expressed in the legal 

justification for PHG is found in Israeli Supreme Court Justice Hanan Melcer’s minority opinion 

in the Meiri case. In siding with the parents, Justice Melcer reasoned that while the parents’ all-

consuming loss remains, “the widow has the . . . possibility to move on with her life and to 

rehabilitate. Under these circumstances, not only the heart goes to the respondents . . . but the 

law is also on their side.”276 In contrast, Chief Justice Esther Hayut, writing for the majority, 

stressed that despite her empathy for the bereaved parents’ plea, the widow does not lose her 

status as the person best situated to testify to the deceased’s wishes just because she was able to 

move on with her life.277  
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To underscore the way PHG’s rehabilitative and gratifying effect on parents’ process of 

managing loss infiltrates the legal decision-making process, we also return to the precedential 

Shahar case. The family court that first ruled in favor of the parents cited in support of its 

decision the mother’s testimony, in which she explained that bringing a child into the family was 

a rehabilitative act and would bring life into her home.278 In overturning this decision, district 

court Judge Zvi Weizman similarly took notice of the fact that the respondents were bereaved 

parents, still in the process of mourning the loss of their son. Yet surprisingly, it led him to a 

much different conclusion: When there is no evidence supporting the claim that the deceased 

would have wanted his child to be raised without knowing either of his biological parents, a 

judge’s desire to provide bereaved parents with comfort and solace cannot come at the expense 

of infringing upon the deceased’s “true autonomic will.”279 

The view of PHG as inherently part of the commemoration and rehabilitation process of 

bereaved families is furthered in the proposed Israeli bill to legalize PHG in cases when either 

deceased soldiers were single at the time of death, or their spouse decided against PHR.280 It 

states that PHR is “first and foremost” a continuation of the fallen soldier, but also “a small 

gesture to the family that can help rehabilitate . . . the spouse and the parents of the fallen.”281 

What are the ramifications of this compassionate use of law? One consequence illustrated 

in both examples is that the desire to offer bereaved parents comfort and solace by granting them 

access to PHG may overshadow the interests of this practice’s immediate stakeholders (i.e., the 
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deceased, his spouse, and the future child). Judges are willing to disregard the testimony of the 

deceased’s widow that her late husband would be against allowing another woman to use his 

sperm in order to offer his parents “practical” remedies for their pain. The desire to “do right” by 

bereaved parents appears stronger in circumcenters where the deceased is a fallen soldier or 

when the widow has moved on with her life while the parents were still struggling to come to 

terms with their loss. 

Yet there are other, broader issues to consider when the court—and the legislature—

recognizes PHG’s ability to respond to bereaved parents’ emotional needs as a legal ground in 

the judicial decision-making process. To some extent, underlying this is the idea of therapeutic 

jurisprudence, which considers the “outcomes of laws and judicial decisions and the effect of 

these on the mental health of individuals involved in the legal process: offenders, victims, 

plaintiffs, and respondents.”282 Part III of this article illustrated how decisions over access to 

PHG can certainly be viewed in this context as having a beneficial psychological effect on 

bereaved parents.  

However, PHG is one instance where it is especially important to question the 

“appropriate scope of legal compassion.”283 The intersection between law and reproduction is 

often emotionally laden; the concern over a slippery slope, like the one expressed by the Israeli 

Attorney General over growing demands for PHR by family members other than parents and 
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 65 

spouses,284 is quite real if judges are motivated by a decision’s ability to respond to grief. Even 

more importantly, decisions over PHG result in more than just emotional relief for bereaved 

parents, but also in the birth of a child. Regardless of whether there are adverse effects to being 

born under the circumstances PHG usually involves, the concern here is over children becoming 

means rather than ends in the hands of the law. 

1.4.2 Prescribing Posthumous Grandparenthood 

The second concern regards the prescriptive quality of posthumous grandparenthood as a 

reproductive practice. If conceptualized and formalized as a practice that is integral to parents’ 

bereavement process, PHG may become a template for how parents are supposed to respond to 

their children’s death.  The most direct way for bereavement practices to take on a prescriptive 

quality is by becoming officially entrenched or even endorsed through legislation, official 

guidelines, or even private institutional protocols, which would position PHG as a favorable 

reproductive route amid grief.  

To illustrates the process through which a bereavement practice becomes legally 

entrenched, as well as the consequences it may produce, we may use as an analogy another 

reproductive practice that emerged out of parents’ experience with loss and grief—stillborn birth 

certificates. Born out of a campaign led by parents of stillborn babies and the Mothers in 

Sympathy and Support (MISS) Foundation, stillborn birth certificates are legalized in thirty-four 

states in the United States to date.285 What is innovative—and to some, unsettling—about these 

birth certificates is that they are being issued to stillborn children (born after at least twenty 
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weeks of pregnancy286). Before stillborn birth certificates became a legal possibility through the 

enactment of “Missing Angels Acts,” stillbirths were followed only by the issuance of death 

certificates.287 It was the experience of Joanne Cacciatore, who asked for her daughter’s birth 

certificate following her stillbirth and was faced with “Arizona’s dispiriting bureaucratic 

response” that such a certificate would not be issued, that led to the development of the 

movement under her leadership.288 This was back in 1993, and after succeeding in changing 

Arizona law regarding the documentation of stillbirths, the MISS Foundation began assisting 

other parents across the country in their lobbying efforts for Missing Angels Acts.289 As a result, 

“[i]n state after state, Missing Angel legislation has received overwhelming support across party 

lines,” with each of the thirty-four states providing “for some form of a stillborn birth 

certificate.”290   

Although PHG has yet to reach the magnitude of the stillborn birth certificate 

phenomenon, the emergence of PHG as a practice has run parallel in several regards: The 

advocacy draws directly from bereaved parents’ experience with loss and their discontent with 

the range of tangible, legal possibilities available to them in their suffering. In addition, both 

practices are understood to carry meaning in parents’ bereavement process: Stillborn birth 

certificates have a commemorative value for parents. As Carol Sanger explains in her 

illuminating investigation of this practice, much “[l]ike a lock of hair or a photograph,”291 they 
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help alleviate the pain that follows stillbirth, and they provide parents with comfort and solace.292 

Furthermore, much like in the context of PHG, parents requesting stillborn birth certificates 

assume the role of acting on their children’s behalf, voicing their wishes, and honoring their 

memory. According to Sanger, “Missing Angel advocacy powerfully locates the authority of 

parental pain . . . within noble appeals to law—‘[W]e are the voices of the children who cannot 

speak for themselves. We do it for them, in their honor and on their behalf.’”293  

One set of concerns over legalizing stillborn birth certificates is centered on the ability of 

the law to influence and shape social practices. By using the example of a pamphlet informing 

women about “California’s Certificate of Still Birth,” Sanger argues that “[t]his publication goes 

beyond informing women . . . .The statements define stillbirth as a particular kind of event and 

suggest what suffering mothers of stillborn children need (or are supposed to need) and how they 

can get it.”294 The idea here is that the official nature of such a statement, along with its content, 

creates an expectation for a specific response to stillbirths that women should have: “[O]ne can 

be guided to expressions of grief and expectations of solace, just as one can be guided to 

expressions and expectations of vengeance and closure in the case of victim impact statements: 

‘this must be what a loving survivor does at trial because the law has provided for it.’”295  

I suggest that in the context of PHG we should be similarly concerned with its ability to 

become an expectation of bereaved parents who are mourning the loss of an adult son. As one 

bereaved mother succinctly expressed in an early debate over the legalization of PHR in Israel: 

“The Commemoration of a lost son is an almost obsessive act for parents. It does not resemble 
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anything logical, rational that a person would do. I cannot imagine even one family of mourning 

parents that will be able to afford not to use this option.”296  

To be sure, unlike Missing Angel Acts, there are currently no laws enacted that explicitly 

create the legal right to practice PHG in Israel or the United States. But before we take comfort 

in the fact that PHG has yet to become a legislative phenomenon, there are two things to 

consider. First, note that in less than two decades, what began as one mother’s struggle for 

recognition of her stillborn daughter turned into a national phenomenon. In the Israeli context, 

only several months separated the Supreme Court’s decision to deny PHG from one couple of 

bereaved parents for the first time, and the presentation of a new bill overriding this decision 

before the Israeli legislature.297 Although recognized as problematic, “[l]egislatures most often 

make egregious mistakes when they try to rule on single, high-visibility cases for politically 

expedient purposes.”298 It is perhaps especially true in “areas saturated with sentiment” where we 

often find an “enthusiastic enactment of new forms of legislation.”299 

Second, practices may become officially entrenched even before they turn into legislative 

acts. For example, PHG may take on a prescriptive quality when it becomes part of the protocol 

for hospitals to offer bereaved parents the option to harvest sperm for reproductive purposes. 

Reportedly, this is already the case for some bereaved spouses: Recall the NYPD cop mentioned 

earlier who was killed in the line of duty, where Brooklyn Hospital’s doctors “asked his stricken 

wife if she wanted his semen preserved so that she might someday have his child.”300 It is 

unclear whether the doctors were acting under certain guidelines or protocols directing them to 
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offer PHR, and under which circumstances they would choose to do so. Where the hospital 

offering this possibility is a public hospital (as are most Israeli hospitals) the prescriptive effect 

may be even greater. The point is that even before the law steps in and makes PHG a legal 

reality, there are other, subtler ways in which it can gain a prescriptive quality in the eyes of its 

potential consumers.  

1.4.3 Redefining Grandparenthood 

The third concern over posthumous grandparenthood regards the effect of granting 

parents control over their children’s reproductive capacity. Whether we find parents categorically 

best (or equally well) situated to testify about their children’s reproductive wishes, or we think 

that parents have the right to make decisions over their reproductive futures postmortem, how 

might their role in bringing this child to life affect their status once she is born? Could they 

demand greater involvement in the grandchild’s life? Will their rights as grandparents be 

similarly weighed and balanced against the parental rights of the woman chosen to carry out this 

reproductive project? Such dilemmas—as well as the limits of the legal tools courts might have 

at their disposal to resolve them—are at the center of several cases involving PHG.  

In September 2007, twenty-three-year-old Daniel Christy was involved in a motorcycle 

accident that left him brain-dead. While he was hospitalized, his fiancée, Amy, “saw a baby and 

began to consider the possibility of having [Daniel’s] sperm retrieved and saved.”301 However, 

his parents were his “medical surrogate decision makers” and were therefore the ones 

responsible for making the decision to retrieve and subsequently use their son’s sperm.302 After 

being granted a court order allowing them to proceed with the procedure, and after finding a 
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storage facility willing to store the retrieved sperm, Amy and Daniel’s parents signed a “consent 

form, agreeing to use the sperm only for in vitro fertilization.”303 According to one news report, 

Amy, twenty-three, said she was planning on using the sperm in “about two years.”304 Let us 

suppose, for the purpose of this discussion, that Amy carried out her plan to use her deceased 

fiancé’s sperm, which resulted in the birth of a child. Surely, without Thomas and Sherry 

Christy’s consent and subsequent actions, she would not have been able to use Daniel’s sperm. 

How might this fact affect the way the Christys would perceive their role as grandparents? In 

thinking about this question, consider also the fact that Daniel was an only child, and that being 

able to become posthumous grandparents was something his father considered nothing less than 

a “second miracle.”305  

The risk of bereaved parents misunderstanding their role when becoming grandparents 

via PHR has been identified in the Israeli context, especially in cases where parents wished to 

contract with a third-party woman who would eventually mother their future grandchild. Social 

services are often asked by family courts to conduct interviews with bereaved parents, which are 

meant to ensure that they understand their future role within the newly formed family—and 

report back to the court.  

In one case, it became apparent through the social worker’s reports that there were 

“substantial disagreements” about the ways in which the future grandmother and the woman with 

whom she contracted perceived the former’s role in the grandchild’s life:306 The bereaved mother 

hoped the mother and grandchild would move into her house after the birth, and that she would 
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become the child’s caretaker once the mother returned to work.307 The future mother, on the 

other hand, was undecided at that point how involved the grandmother should be in the 

upbringing of her child.308 Additional disagreements were discovered regarding the future child’s 

involvement in her father’s commemoration: While the grandmother expected the grandchild to 

participate in memorials and commemorative activities for the deceased, the potential mother 

was “disturbed” by the presence of a memorialization room in the house.309 The social worker 

then summed up her report by noting that the bereaved mother “does not fully understand the 

difference in the legal status between the biological mother and her as a grandmother.”310 

Despite such warning signs, the court granted its approval for PHG.311 

In order to provide clarity for bereaved parents regarding their legal status as 

grandparents, Israeli courts have added a requirement that in order to be approved, requests to 

make use of a deceased man’s sperm must be accompanied by an agreement, or a “memorandum 

of understandings” signed by both parties.312 These memorandums detail, to varying degrees, the 

nature and limits of the relationship the grandparents will have with their future grandchild. In 

the abovementioned example, the agreement included a provision stating that “the grandmother 

agrees not to take any action in any area concerning the grandchild unilaterally and/or without 

the mother’s approval.”313 In another example, the agreement provided that the grandparents’ 
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visitation rights would be agreed upon between the parties, and in the absence of such an 

agreement visitations would take place once every three weeks.314  

In some cases, parents have negotiated additional authority over their future grandchild’s 

life than what they are entitled to as grandparents. For example, a provision requiring that the 

grandparents give their consent for the appointment of an additional guardian for the child or to 

her adoption was added to an agreement between bereaved parents and a third-party woman.315  

Yet in other cases, bereaved parents are upfront about their desire to have a more 

meaningful or even exclusive role in the upbringing of their future grandchild. In the Shahar and 

Evans cases discussed throughout this article, the parents chose to become the sole caregivers of 

their future grandchildren, and the role of the gestational mother was finite in time. The Shahars 

were explicit about their objection to having other people take part in raising their son’s 

offspring, explaining that any other woman would be less capable as a parent than they could be, 

at least “to this specific child,” apparently because of their relationship to the deceased.316  

Whether PHG agreements signed between prospective grandparents and a prospective 

mother are effective in preventing the former from overstepping their role as grandparents is a 

question that it is still too early to answer, as such familial disputes have yet to reach the court. 

We know that for the most part they tend not to go into much detail or cover the range of issues 

the parties may be in disagreement over, such as relocation, religious upbringing, or a new 

spouse, to name just a few historically contentious examples.317 As with omitting terms from 
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contracts generally, perhaps parents are concerned with what may surface once these questions 

are raised, especially after finally finding the “right” woman to embark on this journey.318 Or 

maybe they trust that the law will be able to provide answers to future dilemmas as they arise. It 

is safe to assume that courts will employ legal principles and standards that were established in 

the context of grandparents’ visitation rights, or even divorce custody agreements.319 The 

question is whether and how a bereaved parent’s role in orchestrating this reproductive “event” 

will weigh in the balance between their grandparental rights, the mother’s parental rights, and the 

child’s best interest.  

1.4.4 Finding Balance 

But should the consequences that PHG may entail lead to its rejection as yet another legal 

reproductive rout? Not necessarily. This new set of concerns PHG introduces to the debate over 

PHR instead should inform the process of balancing the interests and rights at stake, whether it is 

made on a case by case basis or in the process of conceiving a regulatory framework.  

For example, fully understanding the extent of the relation between PHG and 

bereavement allows us to see that parents have an actual interest in the comfort and solace that 

this practice can provide them. Instead of viewing their state of grief as incidental to the set of 

interests and rights that are at stake, it can—and should—be openly weighed against the interests 

of the deceased, his spouse, and the future child. In this way, the “gut feeling” responses PHG 

often triggers in judges and medical practitioners can be adequately channeled into their 
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decision-making process. Courts may consider whether the potential for “significant problems 

for the life the [posthumously conceived] child will lead” is outweighed by the benefits 

becoming posthumous grandparents hold for the bereaved parents.320 These benefits can also be 

weighed against the potential harm that acting against the deceased’s wishes may result in, 

considering that the wishes of the deceased are usually unknown and that inquiries into his 

presumed wish are often limited to his desire to have children at all rather than postmortem.   

  Other concerns discussed above, over the role of law in providing emotional relief and its 

ability to prescribe PHG as a bereavement practice, should also be weighed against would-be-

grandparents’ interests. Such broader considerations extend beyond the context of posthumous 

reproduction, urging us to consider how it may affect other legal sites as well as the legal system 

as a whole. These public interests become more consequential when designing the appropriate 

regulatory framework to govern PHR in its various uses.  

Until such regulatory framework is in place, and from a practical standpoint, the extent to 

which PHG can be legally executed considering the specific circumstances of each case, should 

also be weighed against parents’ interests. One example is concerned with the complex 

relationship between prospective grandparents and a prospective mother, and the unusual 

agreements that presume to regulate it. Another example, which I do not discuss here, is found in 

laws and regulations governing other reproductive practices. Strict regulatory frameworks 

governing surrogacy, egg donation, or sperm storage and insemination—or the lack thereof, may 

result in PHG becoming legally unattainable in certain jurisdictions, if it entails access to these 

reproductive services.  
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1.5 Conclusion 

For many people, there is something unsettling and even alarming about a world where 

children, or grandchildren, are being produced using the gametes of dead people. Yet taking 

stock of what is at stake for those who seek to engage with posthumous grandparenthood 

provides a corrective to that initial reaction to this unusual application of ART. Producing a 

grandchild provides bereaved parents with comfort and relief by allowing them to maintain a 

relationship with their deceased child through a relationship with that child’s own children. 

Focusing on the perspective and experience of bereaved parents further illuminates how their 

perception of the parental role motivates and facilitates their claim of decisional authority over 

their children’s reproductive lives. Realizing these personal motivations allows us to see that 

these are parents who have lost not only a child, but also the future they imagined that child 

would bring for them. They want to secure that unique posterity by using the technology not to 

experiment futuristically, but to connect with old-fashioned values of familial continuity. 

Nevertheless, this sobering entanglement of law, bereavement, and reproduction raises 

broad questions about the role of law and its ability to shape people’s responses to death and to 

new life. Judges and policy makers are evidently not indifferent to PHG’s ability to provide their 

litigants comfort and solace, even when there are other—legal—justifications tilting the scale 

against it, namely the interests of PHG’s immediate stakeholders. At the same time, the law is 

currently ill-equipped to address the challenges these newly formed families pose to traditional 

categories of parenthood, and more importantly grandparenthood, and the legal rights each of 

these categories entail. The theoretical and practical insights presented here intend to inform 

decisions made by judges, legislators, and medical professionals, granting bereaved parents the 

right to legally become posthumous grandparents. 
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Chapter 2: Reproductive Dreams and Nightmares: Sperm Donation 

in the Age of At-Home Genetic Testing 

2.1 Introduction 

 Danielle Teuscher, a thirty-year-old nanny from Portland, Oregon, took a 23andMe DNA 

test that she bought as a Christmas gift for her family and friends.321 Her five-year-old daughter, 

Zoe, had been conceived through the use of an anonymous sperm donation from Northwest 

Cryobank in Spokane, Washington.322 Danielle decided to get another 23andMe test for Zoe in 

order to learn about her ancestry and medical background.323 This commonly used consumer 

DNA test, however, revealed more than Danielle ever hoped it would: The test results identified 

the mother of the donor—that is, Zoe’s grandmother. “Excited and curious” about these findings, 

Danielle reached out to the newly found family member, saying that she would be open for 

contact with either her or her son.324 The grandmother responded: “I don’t understand.”325 This 

laconic response was followed by a cease-and-desist letter from the sperm bank, threatening 

Danielle with penalties of $20,000 for violating the agreement she had signed with the bank by 

trying to contact the donor or seek his identity.326 The letter further stated that if she continued 

this “course of action,” the bank would seek a restraining order or injunction.327 Danielle was 
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devastated. 

This widely covered story brought to the fore an ongoing legal and ethical debate over 

gamete donation,328 and the challenges direct-to-consumer DNA tests pose to the fertility 

industry’s efforts to secure donor anonymity.329 In the US, despite calls to revise and regulate 

gamete donation, this aspect of the reproductive market remains largely unregulated, leaving 

unanswered many questions that technological developments give rise to.330 In Teuscher’s case, 

for example, legal experts questioned whether Zoe could be constrained by a contract that her 

mother had signed before she was even born, and whether a provision limiting a child’s ability to 

find her genetic origins could be enforced.331 

But Danielle’s pursuit of her daughter’s genetic origins had another grave consequence 

for her reproductive life: She was denied access to four vials of sperm from the same donor, 

which she had reserved for future use.332 In response to her plea, the sperm bank agreed to refund 

the amount she paid for the vials, but stood by its refusal to return the vials to her—a decision 

Danielle decided to fight.333 
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https://www.dailymail.co.uk/health/article-6653943/sperm-bank-punishes-mother-accidentally-finding-donor-
23andme.html [https://perma.cc/KF7E-VKB5]. 
329 Susan Dominus, Sperm Donors Can’t Stay Secret Anymore. Here’s What That Means, N.Y. TIMES MAG. (June 26, 
2019), https://www.nytimes.com/2019/06/26/magazine/sperm-donor-questions.html [https://perma.cc/DM29-V8C6]. 
330 See generally Maya Sabatello, Regulating Gamete Donation in the U.S.: Ethical, Legal and Social Implications, 4 
LAWS 352, 353–57 (2015). 
331 Mroz, supra note 321. 
332 CBS NEWS, supra note 325. 
333 Mroz, supra note 321. In June, Teuscher first filed suit against the sperm bank in a federal court in the Eastern 
District of Washington for injunctive relief and damages in the amount of $100,000. For the most recent version of 
her complaint, see Second Amended Complaint, Teuscher v. CCB-NWB, LLC, 19-cv-00204 (E.D. Wash. Nov. 12, 
2019), available at https://www.donorsiblingregistry.com/sites/default/files/files/AmendedComplaint_11_13_19.pdf 
[https://perma.cc/YLB9-WYHZ]. Danielle recently started a GoFundMe campaign to help her cover the cost of her 
legal battle against the bank. Danielle Teuscher, Help Danielle and Zoe Fight NW Cryobank, GOFUNDME (Jan. 8, 
2020), https://www.gofundme.com/f/9f8nm5-tbd [https://perma.cc/VY6K-YZYN]. 
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This case introduces a set of circumstances that US courts have yet to encounter. While 

reproductive disputes have become prevalent over the years along with the growing use of 

assisted reproductive technologies (ARTs), none of the publicly available cases involve a 

conflict between an anonymous gamete donor, a recipient, and a reproductive services 

provider.334 Teuscher’s case thus raises a set of new legal and ethical questions lying at the 

intersection of family law, constitutional law, and contracts, which are the focus of this article. 

The first question regards the legal framework that should be applied to such a case. At 

least two frameworks have been applied in reproductive disputes involving ARTs: a contractual 

approach, where decisions are based on the agreements that the donor and recipient entered into 

with the sperm bank and/or with one another; and a balancing-of-interests test, where the rights 

and interests of the parties are weighed against one another. Developed in the context of pre-

embryo disposition disputes, arguments in favor of and against each framework assume a 

familial relationship between the parties. This article shows that, because of this difference, the 

balancing-of-interests approach will be of limited value in the social context of anonymous 

sperm donation and that the contractual approach is a more appropriate—if insufficient—legal 

prism through which disputes should be resolved. 

A second interrelated question raised by this case regards the nature of the rights at stake. 

The prevailing framework would place the recipient’s right to be a parent against the donor’s 

right not to be a parent. Yet the context of sperm donation demands a more nuanced treatment—

one that goes beyond a “monolithic” concept of the right not to be a parent.335 For example, it is 

 
334 Though it is unclear whether the donor in this case explicitly withdrew his consent to any further use of his sperm 
vials, or otherwise contributed to the sperm bank’s reaching its decision to deny Danielle access to the sperm, the 
analysis proposed in this Article assumes that the once-anonymous donor objects to its use. 
335 See generally I. Glenn Cohen, The Right Not to Be a Genetic Parent?, 81 S. CAL. L. REV. 1115 (2008) [hereinafter 
Cohen, Genetic Parent]. 



 79 

important to make a distinction between the right not to be a genetic parent and the right not to 

be a parent in the social or legal sense, because these different rights may warrant different levels 

of protection. 

The third question relates to the harms that ruling either in favor of or against each party 

will entail. This part of the analysis tends to focus on the life circumstances of both parties in 

evaluating the types of harms that unwanted or deprived procreation may impose on them. There 

is some consistency in the way these financial, physical, and psychological harms have been 

conceptualized over the years. However, the case of an anonymous sperm donor requires a 

reassessment of, for example, the harm that forced procreation will impose on a person who at 

least at some point in time agreed to father a child he would not know or care for; as well as the 

harm imposed on a person denied a child carrying some particular genetic constituency that the 

recipient has dreamed of and hoped for.  

In engaging such questions, this article draws on cases involving pre-embryo disposition 

disputes between couples, the most common type of reproductive disputes to have reached 

American courts thus far. It also draws on a case that came before the Israeli Supreme Court in 

2013, Doe v. Ministry of Health,336 in which the underlying facts were akin to those Teuscher 

faced. In Doe, the Court had to decide between a sperm donor who had a change of heart about 

his prior decision to grant use of his sperm, and Doe, a woman who had already used the donor’s 

sperm to conceive her first child and wished to use the same donor’s sperm for her second child. 

The analysis proposed in this article highlights the unique characteristics of cases 

involving an anonymous gamete donation compared to other reproductive disputes courts have 

 
336 See generally HCJ 4077/12 Doe v. Ministry of Health (Feb. 5, 2013), Nevo Legal Database (by subscription, in 
Hebrew) (Isr.) [hereinafter The Doe Case], available at 
http://versa.cardozo.yu.edu/sites/default/files/upload/opinions/Doe%20v.%20Ministry%20of%20Health.pdf 
[https://perma.cc/C3G5-GMCT]. 
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encountered thus far. It also considers how the emergence of new reproductive practices, such as 

at-home DNA tests, may challenge long-standing practices and the ideologies underlying them 

about the family and familial relations. It may thus inform courts’ future decisions by pointing to 

some of the pitfalls of applying the legal tools they currently have at their disposal to resolve 

these types of disputes. 

The article begins in Part II with the legal and normative background of the practice of 

sperm donation in the United States, where it is largely unregulated, yet prevalent and relatively 

uncontroversial. Part III describes the Doe decision’s factual basis and provides an overview of 

the Israeli Supreme Court’s analysis. It also describes the regulation of sperm donation in Israel, 

where it is controlled by a relatively comprehensive apparatus, thus providing necessary context 

to the decision in Doe. Part IV outlines the two principal frameworks that US courts have 

employed for the resolution of pre-embryo disputes over the past two and a half decades. Part V 

discusses the nature of the right to procreate and the right not to procreate, first in general, then 

in the case of disputes over anonymous sperm donation. Part VI considers the harms that a ruling 

in favor of or against the recipient and the donor may impose, and compares these harms to those 

commonly evaluated by courts in reproductive disputes. Part VII discusses the principal 

arguments against the contractual approach, and considers to what extent these arguments apply 

in the context of anonymous sperm donation. It then applies the contractual framework to 

Teuscher’s case. This part ends with a brief discussion of possible steps reproductive service 

providers may take to ease the task of enforcing sperm donation agreements. 

2.2 The Legal Landscape of Sperm Donation 

 Different regulations address several different aspects of sperm donation as a 

reproductive practice. First, they may address the act of donation itself, including restrictions on 
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the eligibility criteria for becoming a sperm donor, what monetary compensation it may entail, 

and guidelines for record keeping of donor information. Second, they may address the rights of 

gamete donors in relation to any resulting children. Third, they may address the rights of donor-

conceived children—both in relation to the donor, and in relation to their half-siblings (i.e. 

children born from a mutual gamete donor). These different aspects of the practice may be 

governed by several areas of law that “converge in the donor world,”337 including family law, 

constitutional law, privacy law, health law, and contract law. 

2.2.1 Regulating Donation 

 Gamete donation is “an outright, and undoubtedly thriving, commercial activity” 

generating “billions of dollars per year,”338 but, like many other reproductive practices in the 

United States, it is largely unregulated.339 In the United States Food and Drug Administration’s 

(FDA) eligibility requirements for donors, the regulatory threshold for gamete donation is low,340 

requiring a review of the donor’s medical records, and imposing “screening of donated gametes 

for predominantly communicable and infectious diseases (e.g., HIV, Hepatitis C), including six 

months quarantine and retesting before use of anonymous donations.”341 There is no centralized 

system that documents gamete donations or the children born from specific sperm; donors may 

thus donate several times, even in multiple locations.342 On the state level, the regulation  of 

private services providers such as fertility clinics and sperm banks is also lacking and there is 

great variation in the regulatory frameworks governing  the collection, preservation, and release 

 
337 NAOMI CAHN, THE NEW KINSHIP: CONSTRUCTING DONOR-CONCEIVED FAMILIES 91 (2013) [hereinafter CAHN, THE 
NEW KINSHIP]. 
338 Sabatello, supra note 330, at 354. 
339 Id. at 353. 
340 Id. 
341 Id. 
342 Id. at 354. 
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of donors’ information.343 

Over the years many scholars have raised concerns over the risks this lack of regulatory 

oversight poses to the health and safety of donors and of donor-conceived children.344 This 

includes the risk of incest, as these children will have no way of knowing whether half-siblings 

exist, much less have any way to identify them.345 Such criticism is often followed by 

recommendations for improving the standard of genetic testing performed on donors,346 creating 

a central registry of children born through sperm donation, and limiting the number of children 

born through an individual donor’s gametes.347 Other calls for further regulation are grounded in 

the rights of donor-conceived children, and the “welfare-related” harms that may occur when 

these children are denied information about their genetic origin.348 

In the absence of regulatory guidance, sperm banks, fertility clinics, and other institutions 

providing reproductive services may develop their own policies and guidelines for carrying out 

sperm donations.349 As illustrated by Teuscher’s case, agreements with such service providers 

attempt to regulate and control the ability of donors and recipients to exchange information. 

These institutions may also decide to limit a recipient’s access to sperm vials under certain 

circumstances or to allow sperm donors to withdraw consent to the future use of their gametes. 

 
343 Id. at 353. 
344 CAHN, THE NEW KINSHIP, supra note 337, at 151. 
345 See generally Naomi Cahn, Accidental Incest: Drawing the Line—Or the Curtain?—For Reproductive Technology, 
32 HARV. J.L. & GENDER 59 (2009). 
346 Charles A. Sims et al., Genetic Testing of Sperm Donors: Survey of Current Practices, 94 FERTILITY & STERILITY 
126, 129 (2010). 
347 See CAHN, THE NEW KINSHIP, supra note 337, at 151–60 (discussing the promotion of donor health and safety); 
see generally Sabatello, supra note 330. 
348 Sabatello, supra note 330, at 357–58. 
349 See generally Katherine M. Johnson, Making Families: Organizational Boundary Work in U.S. Egg and Sperm 
Donation, 99 SOC. SCI. & MED. 64 (2013). 
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2.2.2 Rights of Gamete Donors 

 Similarly, no unified framework governs the rights of donors in relation to their 

prospective offspring. There is no federal legislation that determines parentage, but rather a set of 

“jumbled, incomplete” state laws that address different scenarios involving sperm donation.350 

The most common scenario addressed in these state laws involve situations in which a married 

woman uses Artificial Insemination (AI) to become a parent, using either a known or unknown 

sperm donor.351 In this scenario, in order for her husband to become the child’s legal parent, “a 

doctor must supervise the insemination, the husband must consent in writing to the insemination, 

and the physician must file the husband’s consent with the state health department.”352 Only after 

these requirements have been satisfied will the donor’s legal rights in relation to the child be 

terminated.353 

The picture is more complicated in cases involving single women. The Uniform 

Parentage Act (UPA), originally silent about this scenario, now states more broadly that “[a] 

donor is not a parent of a child conceived by assisted reproduction.”354 While only a minority of 

states adopted the 2017 UPA, it appears that most do terminate the parental rights of unknown 

sperm donors.355 When it comes to known sperm donors, however, states approach legal 

parentage in a variety of ways that reflect their attitudes as to whether biology, intent, marriage, 

and contract might constitute the appropriate source of family identity.356 The cases that arise 

 
350 NAOMI R. CAHN, TEST TUBE FAMILIES: WHY THE FERTILITY MARKET NEEDS LEGAL REGULATION 88–89 (2009) 
[hereinafter CAHN, TEST TUBE FAMILIES]. 
351 Id. at 88–90. 
352 Id. at 90. 
353 Id. 
354 UNIF. PARENTAGE ACT § 702 (UNIF. LAW COMM’N 2017). 
355 CAHN, TEST TUBE FAMILIES, supra note 350, at 87–90. 
356 Id. at 95. 
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under this type of regulation usually involve agreements that set out to determine the level of 

involvement, if any, the sperm donor will have in the child’s life. Whether these contracts are 

enforceable depends on “state laws concerning how artificial insemination must be performed 

and whether there is explicit statutory recognition of these contracts.”357 

2.2.3 Rights of Donor-Conceived Children 

  As one scholar noted in this particular context, “the U.S. legal system makes only little 

room for children’s rights.”358 Indeed, the “U.S. neither ratified the United Nations Convention 

on the Rights of the Child nor includes any mention of children as subjects of rights in its 

Constitution.”359 Parental prerogative, on the other hand, has been granted constitutional 

protection through a series of Supreme Court decisions recognizing parents’ right to the “care, 

custody and control” of their children.360 This characteristic of the legal system begins to explain 

the hold that donor anonymity continues to have in the American reproductive market, since 

“asserting a separate right on behalf of the minor child, such as the right to know a donor . . . [,] 

realistically requires the willingness to recognize tensions with established parental decision-

making rights.”361 This is also true for the right to contact a half-sibling, which is a relatively 

new development in the conceptualization of donor-conceived children’s rights. Both rights 

underlie calls to regulate gamete donation in ways that recognize the relationships formed within 

what law professor Naomi Cahn refers to as “donor-conceived family communities” or “donor 

kin families or networks.”362 

 
357 Id. at 92. 
358 Sabatello, supra note 330, at 357–58. 
359 Id. at 358. 
360 CAHN, THE NEW KINSHIP, supra note 337, at 96–97. 
361 Id. at 97; Sabatello, supra note 330, at 357–58. 
362 CAHN, THE NEW KINSHIP, supra note 337, at 3. 
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These and other calls for additional regulatory oversight of sperm donation intensify as 

the use of at-home DNA tests and online sibling registries become more and more prevalent, 

allowing for the discovery of these genetic relations and the formation of new kinds of 

families.363 Such developments undermine some long-held principles, like donor anonymity,364 

but also give rise to real, emotionally-laden conflicts between the parties involved in this 

practice, be it donors, recipients, donor-conceived children, or service providers. 

2.3 A Regretful Sperm Donor: An Israeli Case Study  

 Teuscher’s case introduces a novel type of dispute to the American reproductive legal 

landscape. The overview of sperm donation regulation provided in the previous part, although 

necessary to understanding the legal context in which such conflicts emerge, provides little 

guidance on how they should be resolved. A more useful source is found in court cases involving 

reproductive disputes, specifically, pre-embryos disposition disputes between separating couples, 

the most common type to have reached American courts in the past few decades. 

 While the analysis proposed in this article relies mainly on reproductive disputes 

resolution jurisprudence in the U.S., a case which came before the Israeli Supreme Court in 2013 

with facts akin to those found in Teuscher, provides a valuable example to draw from.365 It 

involves forty-three-year-old Doe, a single mother living in Florida, who in 2010 gave birth to 

 
363 See, e.g., Ariana Eunjung Cha, 44 Siblings and Counting, WASH. POST (Sept. 12, 2018), 
https://www.washingtonpost.com/graphics/2018/health/44-donor-siblings-and-counting/?utm_ 
term=.17086994aa32 [https://perma.cc/XK5B-ZVVJ] (discussing the government’s attempts to regulate the growing 
number of donor-conceived births and the problems they impose). 
364 See, e.g., Guido Pennings, Genetic Databases and the Future of Donor Anonymity, 34 HUM. REPROD. 786, 786 
(2019) (discussing how genetic databases increase the risk of donor anonymity and threaten the long-held principle of 
privacy in gamete donation). 
365 See generally HCJ 4077/12 Doe v. Ministry of Health (Feb. 5, 2013), Nevo Legal Database (by subscription, in 
Hebrew) (Isr.) [hereinafter The Doe Case], available at 
http://versa.cardozo.yu.edu/sites/default/files/upload/opinions/Doe%20v.%20Ministry%20of%20Health.pdf 
[https://perma.cc/C3G5-GMCT]. 
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her first-born daughter conceived through an anonymous sperm donation.366 Following the birth 

of her daughter, Doe purchased the option to use five additional sperm units from the same 

donor, to be kept at the Rambam Medical Center in Haifa, Israel, for an annual fee.367 On 

December 1, 2011, the sperm bank received a letter from the donor stating that he wished to 

discontinue any further use of his past sperm donations, because, among other reasons, he had 

become a ba’al teshuva (i.e., he had embraced the religious ultra-orthodox lifestyle).368 Shortly 

after receiving the letter, the bank notified Doe that she would no longer be able to use the 

additional sperm units she had reserved.369 Doe requested that the donation not be destroyed, and 

that she be allowed to exhaust other legal avenues.370 Doe then filed a petition with the Israeli 

Supreme Court against the respondents—The Health Ministry and The Sperm Bank—

challenging the sperm bank’s decision to deny her access to the additional sperm units.371 

Very early on in the proceedings, the Israeli Supreme Court framed Doe as a case that 

could be decided through both a public and a private prism.372 The Court noted that the case 

raised questions touching on numerous juridical fields such as contract, property, and 

administrative law.373 Specifically, it saw that the legal issue in question could be resolved 

through both a contractual analysis and a rights-based (or balancing-of-interests) analysis.374 

 
366 The Doe Case, supra note 336, at 6. 
367 Id. Doe held both Israeli and American citizenships and had been a resident of the Unites States for seventeen years 
when filing her petition. 
368 Id. 
369 Id. at 7. 
370 Id. at 6. 
371 Id. at 10. The petition was initially filed against the Ministry of Health and the Sperm Bank. Later, the Court 
joined the donor as a respondent and requested that he respond to the petition. 
372 Id. at 11 (“As we have noted at the outset, this case raises questions of numerous fields of law. The issue may be 
looked at through the prism of contract law, property law, and, naturally, from the angle of administrative law. Each 
one of these perspectives may serve as fruitful grounds for a rich and innovative discussion.”). 
373 Id. 
374 Id. at 11–12, 31. 
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The litigating parties included elements of both of these approaches in their claims and 

arguments. Doe’s claims, for example, focused on the infringement of her right to parenthood,375 

but also on the contractual relationships established between the parties—a relationship that was 

based in principle on the consent forms both she and the donor had signed with the sperm 

bank.376 

All three residing Justices offered analyses that differed to some degree, but all were at 

least willing to recognize the forms signed by the litigating parties—the sperm bank, the donor, 

and Doe—as establishing some form of a valid contractual relationship among them. Writing the 

opinion of the Court, Justice Elyakim Rubinstein nevertheless found that “the most appropriate 

and correct perspective for a ruling on the issue” was through an analysis of the conflicting rights 

and interests that were at stake for both the donor and the recipient.377 He then balanced the 

donor’s wish not to be a father against Doe’s interest in conceiving children who share the same 

genetic constitution,378 eventually finding that “precedence should be afforded to the donor’s 

position and to his personal autonomy.”379  

The rest of this article engages different aspects of the Israeli Court’s ruling and the 

reasoning leading to it. Note, however, that by drawing on Doe the purpose here is not to suggest 

that the Israeli Supreme Court’s analysis should be applied in Teuscher’s case, as these arise in 

different legal contexts. For example, unlike the United States, Israel’s reproductive practices 

and related services operate under greater oversight and control.380 Sperm donation in particular 

 
375 Id. at 7. 
376 Id. at 8. 
377 Id. at 11. 
378 Id. at 26. 
379 Id. at 4. 
380 See, e.g., Daphna Birenbaum-Carmeli, Thirty-Five Years of Assisted Reproductive Technologies in Israel, 2 
REPROD. BIOMEDICINE & SOC’Y ONLINE 16, 17 (2016) (outlining how, since 1982, the Israeli government has 
exercised great control over establishing reproductive technologies and guidelines). 
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is regulated through public health regulations and circulars issued by Israel’s Health Ministry 

Director-General,381 the last of which was circulated in 2007.382 These and other public health 

regulations set the general framework for the establishment of sperm banks and operation of 

artificial insemination and in vitro fertilization.383 They require, inter alia, that sperm banks 

receive the approval of the Health Ministry Director General; and such approval is given only to 

sperm banks operating in and as a part of hospitals.384 Artificial insemination may be performed 

only in such hospitals and only with sperm units received from that particular bank.385 While the 

Israeli framework is rather comprehensive, especially when compared to its American 

counterpart, it is nonetheless based on administrative rules rather than primary legislation. 

Without the formal deliberation process that characterizes primary legislation, these regulations 

leave unattended many issues that arise in this reproductive context, including the possibility of a 

donor withdrawing his consent to the use of his sperm.386 

 There are also important differences between the facts of the Israeli Doe case and 

Teuscher. For example, the circumstances that led the Washington sperm bank to deny Danielle 

access to her reserved vials differ from those in the Israeli example in that the recipient, and not 

 
381 People’s Health Regulations (Sperm Bank), 5739–1979, KT 3996 p. 1448 (Isr.) [hereinafter Sperm Bank 
Regulations]. The Circulars of the Director General of the Ministry of Health are issued thereunder. 
382 AVI ISRAELI, MINISTRY OF HEALTH, RULES REGARDING THE MANAGEMENT OF A SPERM BANK AND INSTRUCTIONS 
FOR PERFORMING ARTIFICIAL INSEMINATION (2007) [hereinafter CIRCULAR ON SPERM BANKS]. 
383 People’s Health Regulations (IVF), 5747–1987, KT 5035 p. 987 (Isr.) [hereinafter IVF Regulations]. Pursuant to 
these regulations, two circulars have been distributed setting the rules under which in vitro fertilization using the sperm 
from a non-anonymous sperm donor can be performed. 
384 Sperm Bank Regulations, supra note 381, at § 2. 
385 Id. 
386 The growing popularity of artificial insemination from a donor in Israel and the ethical questions this reproductive 
practice raises have made pressing the need for unified and exhaustive legislation. In 2016, a proposed bill titled 
“Sperm Banks Law” was distributed by the Ministry of Health addressing several aspects of sperm donation that are 
left unresolved by the circulars, such as the number of women that may use the same donor, the disposition of sperm 
after the donor has died, and the establishment of a national database for children born through sperm donation. To 
date, however, the bill has not been made into law. M. Wygoda, The Influence of Jewish Law on Israeli Regulation of 
Sperm Banks, 5 ETHICS, MED. & PUB. HEALTH 116, 122–123 (2018).  
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the donor, is the one to have allegedly breached the contract she had entered with the bank. We 

also have little knowledge over the donor’s position or life circumstances in Teuscher, beyond 

the fact that he was displeased with her attempt to contact his mother after receiving her 

daughter’s 23andme DNA test results.  

 In using the Israeli example my purpose here is rather to identify the legal questions that 

need addressing on the way to resolving a conflict between the reproductive interests of a sperm 

recipient and an anonymous sperm donor, considering its novelty within the assisted 

reproduction landscape. I then consider how these questions might be answered by American 

reproductive law. 

2.4 Approaches for the Resolution of Reproductive Disputes  

  Over the past two decades, two prevailing approaches for resolving reproductive disputes 

have gained a foothold, both of them introduced and developed in the context of frozen pre-

embryo disposition disputes. The most famous among those is the 1992 case, Davis v. Davis.387 

This Part provides a general description of each approach and how it applies to a dispute over an 

anonymous donor’s sperm vials. 

2.4.1 The Contractual Approach 

  After exhausting several other paths to parenthood, Junior Lewis Davis and Mary Sue 

Davis decided to undergo in vitro fertilization (IVF) treatments in order conceive a child.388 

Several attempts at IVF over a period of three years did not result in a pregnancy.389 Before 

another transfer could be attempted, but after the couple opted to cryogenically preserve four 

 
387 See Davis v. Davis, 842 S.W.2d 588, 597 (Tenn. 1992) (discussing which divorced spouse should have custody of 
the frozen embryos), aff’d on reh’g, 1992 WL 341632 (Tenn. Nov. 23, 1992). 
388 Id. at 591. 
389 Id. at 591-92. 
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pre-embryos, Junior Davis filed for divorce.390 During the divorce proceedings it became clear 

that the couple disagreed over the disposition of their pre-embryos: Mary Sue sought to donate 

the pre-embryos to a childless couple (at least at that point in time), while Junior Davis wanted 

them to be discarded. In its decision, the Supreme Court of Tennessee discussed two alternative 

paths for the resolution of the dispute before it, the “Enforceability of Contract”391 and 

“Balancing the Parties’ Interests.”392 

Under a contractual approach, the court will examine the agreements the parties have 

entered into, either with one another or with a fertility clinic in which the pre-embryos, or 

gametes, are in storage. More specifically, the court will look to honor any agreement that 

manifests the parties’ intentions regarding the disposition of the pre-embryos. Ideally, there 

would be an independent dispositional agreement, drafted and signed by the parties, in which 

they both explicitly expressed their dispositional choices in the event of divorce or other 

contingencies. In reality, however, service providers (e.g. fertility clinics) “require couples 

undergoing IVF to sign a cryopreservation consent or agreement. . . . These documents vary in 

their particulars, but typically ask patients to choose from a number of options for disposition 

under a variety of contingencies, such as death, divorce, or abandonment of the embryos.”393 

Courts have also considered whether an oral or an implied agreement can mandate a certain 

dispositional choice.394 

In the context of anonymous sperm donation, a contractual analysis is similarly likely to 

 
390 Id. at 592. 
391 Id. at 597. 
392 Id. at 603. 
393 Deborah L. Forman, Embryo Disposition and Divorce: Why Clinic Consent Forms Are Not the Answer, 24 J. AM. 
ACAD. MATRIM. LAWS. 57, 58–59 (2011) [hereinafter Forman, Clinic Consent Forms]. 
394 See generally Szafranski v. Dunston, 34 N.E.3d 1132, 1147–53 (Ill. App. Ct. 2015); Davis, 842 S.W.2d 588. 
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be based on the consent forms the donor and recipient have each signed with the sperm bank.395 

These forms may or may not include provisions detailing the circumstances under which donors 

may withdraw consent for the use of their gametes at a later date.396 This is true for both the form 

or agreement signed by the donor and that signed by the recipient upon receiving the donation 

and/or reserving additional vials for future use. More often than not, however, “[m]en who 

donate sperm through a sperm bank typically relinquish their rights without time limits. Nor are 

they offered the opportunity to revoke consent to use of the sperm at a later date, though clinics 

have on occasion honored a request by the donor to no longer sell the sperm.”397 This seems odd 

considering how changes in one’s personal circumstances may affect their decision to act as an 

anonymous sperm donor.398 Indeed, some countries have long protected a donors’ right to 

withdraw consent to the use of their gametes, including the United Kingdom, which has done so 

since 1991.399 

In the Israeli context, for example, neither the agreements signed by the donor nor those 

signed by the recipient address the possibility of a donor withdrawing his consent. In fact, the 

Israeli policy only requires sperm donors to sign a “donor card,”400 which includes their physical 

examination test results and a description of their appearance; they also sign a personal statement 

and confidentiality agreement, stating that they consent to the use of their sperm and renounce 

 
395 Deborah L. Forman, Embryo Disposition, Divorce & Family Law Contracting: A Model for Enforceability, 24 
COLUM. J. GENDER & L. 378, 396 (2013) [hereinafter Forman, Enforceability]. 
396 Id. at 401. 
397 Id. This is also true for procedures such as the “cryopreservation (freezing) of gametes and embryos to provide 
treatment options for excess reproductive tissues and to aid with fertility preservation.” Cynthia E. Fruchtman, 
Withdrawal of Cryopreserved Sperm, Eggs, and Embryos, 48 FAM. L.Q. 197, 197 (2014). 
398 Guido Pennings & Veerle Provoost, The Attitude of Female Students Towards Sperm Donation by Their Partner, 
36 J. ASSISTED REPROD. & GENETICS 1431, 1432 (2019). 
399 Peter D. Sozou et al., Withdrawal of Consent by Sperm Donors, 339 BMJ 975, 975 (2009). 
400 CIRCULAR ON SPERM BANKS, supra note 382, at § 9(a). 
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access to any details about the recipient.401 Sperm donors are barred from making any additional 

donations in another bank.402 As for sperm recipients, they must sign a “recipient card,” which 

includes details of their familial situation, any preference she and her spouse (if there is one) 

might have about the donor’s appearance,403 and a consent form for artificial insemination using 

a donor’s sperm.404  

In a contractual analysis of anonymous sperm donation, courts must also consider the 

lack of a direct contractual relationship between donors and recipients. As illustrated both in 

Teuscher’s case and in Doe, there is no “contractual adversary” between the donor and the 

recipient.405 At least in the latter case, Doe did try to argue that she was a third party to the 

contract entered into by the donor and sperm bank;406 however, the Court rejected this claim.407 

2.4.2 The Balancing Test Approach 

 The court in Davis v. Davis decided to resolve the case by balancing the various rights at 

stake for Mary Sue Davis and Junior Davis. In doing so, the court considered “the positions of 

the parties, the significance of their interests, and the relative burdens that will be imposed by 

differing resolutions.”408 

In that particular instance, while the case was moving through the lower courts, Mary Sue 

had intended to use the pre-embryos herself; but by the time the Supreme Court of Tennessee 

 
401 Id. at § 9(b). 
402 Sperm Donation—Sperm Banks, ST. ISR. MINISTRY HEALTH, https://www.health.gov.il/ 
English/Topics/fertility/Pages/sperm-bank.aspx [https://perma.cc/2F8W-EZ2N]. To control this aspect of the practice, 
a national registry run by the health ministry documents only the donors’ information. CIRCULAR ON SPERM BANKS, 
supra note 382, at § 13. 
403 CIRCULAR ON SPERM BANKS, supra note 382, at § 9(c). 
404 Id. at § 23(a)–(b). 
405 The Doe Case, supra note 336, at 54. 
406 Id. at 8. 
407 Id. at 31. 
408 See Davis v. Davis, 842 S.W.2d 588, 603 (Tenn. 1992) (quoting the discussion in the balancing the parties’ 
interests), aff’d on reh’g, 1992 WL 341632 (Tenn. Nov. 23, 1992). 
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was considering the case, she had changed her mind, instead asking to donate them to a childless 

couple.409 Junior was “adamantly opposed to such donation” and wanted the frozen pre-embryos 

discarded.410 The court weighed the couple’s competing interests under each of these scenarios, 

and found that in both instances Junior’s right not to procreate would prevail.411 

Most reproductive disputes, and certainly that in Teuscher’s case, present the court with a 

similar task of balancing different aspects of procreative autonomy.412 In Doe, the fact that 

procreative rights were at stake was central to the Israeli Court’s decision to choose the 

balancing test approach over the contractual one. It found that “intimate questions of human life” 

deserve a constitutional analysis of the rights at stake,413 and rejected the proposition that the 

“case of sperm donation attests to a choice to follow a . . . ‘businesslike’ or ‘financial’” path to 

parenthood, “of the type that grants security that is not extant in an intimate set of 

understandings.”414 

These determinations about the centrality of procreative decisions to the lives of 

individuals allude to some principal arguments against the application of the contractual 

approach to resolve reproductive disputes, which will be discussed below. For now, note that 

applying the balancing test requires answering at least two more questions: first, about the rights 

each party to the reproductive dispute has at stake; and second, about the harms that may flow 

from infringing upon these rights. These two questions will be discussed in turn. 

 
409 Id. at 590. 
410 Id. 
411 Id. at 604. 
412 See, e.g., Mary Ziegler, Beyond Balancing: Rethinking the Law of Embryo Disposition, 68 AM. U. L. REV. 515, 518 
(2018) (exploring the history of the balancing test in the context of abortion law). 
413 The Doe Case, supra note 336, at 27. 
414 Id. at 19. 
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2.5 The Rights at Stake 

It follows from the overview of the balancing test approach, that before such a test can be 

used to weigh the conflicting rights at stake, these rights need to be identified. Even more 

fundamental, understanding the nature of the rights at stake may be an integral part of deciding 

which of the approaches is the best approach to apply to begin with. As discussed later on, 

classifying the right not to become a parent as inalienable, for example, may lead a court to reject 

the contractual approach and to employ the balancing test instead.415 This section looks at several 

ways in which the rights of the parties may be framed, in each case possibly leading to 

considerably different results. 

2.5.1 The Right Not to Procreate 

  In a series of Supreme Court cases dating back to 1942, procreative liberty has been 

constitutionally recognized through case law identifying marriage and procreation as 

fundamental rights.416 A “zone of privacy created by several fundamental constitutional 

guarantees,”417 the Court explained, provides individuals with a right “to be free from 

unwarranted governmental intrusion into matters so fundamentally affecting a person as the 

decision whether to bear or beget a child.”418 Developed primarily through cases addressing the 

use of contraceptives, this zone is generally understood to encompass both the right to procreate 

and the right not to procreate. 

Following this basic premise, at least in the context of pre-embryo disputes, “courts and 

 
415 Id. 
416 See, e.g., Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541 (1942) (holding that sterilization as 
punishment for stealing was unconstitutional); see generally Eisenstadt v. Baird, 405 U.S. 438 (1972). 
417 Griswold v. Connecticut, 381 U.S. 479, 485 (1965). 
418 Eisenstadt, 405 U.S. at 453. 
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commentators have invoked a monolithic ‘right not to procreate.’”419 For example in Reber v. 

Reiss, the Pennsylvania Superior Court had to decide who should receive the thirteen pre-

embryos Bret Reber and Andrea Reiss created after the latter was diagnosed with breast 

cancer.420 The couple separated and then divorced, but could not agree over the disposition of the 

pre-embryos.421 In ruling for the wife (who otherwise could not have become a genetic parent), 

the court analyzed the husband’s interest in “avoiding unwanted procreation.”422 In response to 

the husband’s concerns about the financial responsibility he may bear toward the resulting child 

and the level of involvement he may have in the child’s life, the court explained that he would be 

relieved of any financial obligation and could choose whether to be part of their life or not.423 

Nevertheless, it did not consider how these different scenarios might interfere with different 

aspects of his procreational liberty. Indeed, in most of these cases state courts have ruled in favor 

of the party claiming the right not to procreate, relying on the abovementioned Supreme Court 

cases.424 

Critical of this monolithic view of the right not to procreate, Professor I. Glenn Cohen 

developed a competing framework that identifies “a bundle of rights having multiple possible 

sticks, consisting of a right not to be a gestational, legal, and genetic parent.”425 According to this 

framework, pre-embryo disposition disputes typically present a conflict between “her right to be 

a genetic, gestational, and legal parent” and “his right not to be a genetic (and possibly legal) 

 
419 Cohen, Genetic Parent, supra note 335, at 1118; see also I. Glenn Cohen, The Constitution and the Rights Not to 
Procreate, 60 STAN. L. REV. 1135, 1136–37 (2008) (arguing that authorities “err by relying on a monolithic conception 
of the right not to procreate”) [hereinafter Cohen, The Constitution]. 
420 Reber v. Reiss, 42 A.3d 1131, 1132–33 (Pa. Super. Ct. 2012). 
421 Id. 
422 Id. at 1140. 
423 Id. at 1140–42. 
424 I. Glenn Cohen & Eli Y. Adashi, Embryo Disposition Disputes: Controversies and Case Law, 46 HASTINGS CTR. 
REP. 13, 14 (2016); Cohen, The Constitution, supra note 419, at 1137–38. 
425 Cohen, Genetic Parent, supra note 335, at 1121. 
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parent.”426 Following the same logic, a case of anonymous sperm donation would likely present a 

conflict between the right to be a genetic, gestational, and legal parent and the right not to be a 

genetic parent.427 

In Doe, which involved an anonymous sperm donor, the Israeli Court similarly 

considered the different possible “fatherly contexts,” noting that under a regime of anonymity, 

“the donor owes no financial, social or other duty to the infant.”428 In fact, the Court explained, 

“it is not at all clear if and how the donor would know that he became a father, since, as 

aforesaid, this is subject to the success of the medical procedure, and without an inquiry on his 

part he will not learn about it.”429 But even though the Court held that it was not the “core” right 

not to be a parent that was at stake, it nonetheless found the “genetic element of parenthood” to 

be constitutionally protected under Israeli law by the right of autonomy.430 

In the United States, it is still unclear whether the “naked” right not to be a genetic parent 

should be granted the status of a constitutionally protected right. At least according to Cohen, the 

answer is no. Supreme Court decisions on access to contraception and abortion, he posits, should 

not be seen as recognizing a fundamental constitutional right not to be a genetic parent.431 

Instead, they should be viewed as “establishing a fundamental right against state interference 

with the collective decision of both parties to prevent procreation but not a right by one party as 

against the other party to prevent procreation.”432 According to Cohen, neither does abortion 

 
426 Cohen, The Constitution, supra note 419, at 1144. 
427 This characterization of the conflicting rights assumes, first, that the sperm recipient intends on gestating the 
pregnancy herself rather than use a surrogate. And second, that the state regulatory framework governing parentage 
allows for sperm donors to be relinquished of their parental obligations. As discussed in Part I above, at least when it 
comes to single persons using an anonymous donation, most states do terminate the parental rights of the donors. 
428 The Doe Case, supra note 336, at 22. 
429 Id. 
430 Id. 
431 Cohen, The Constitution, supra note 419, at 1154. 
432 Id. This argument raises several questions that I do not discuss in this article, concerned with the type of actions 
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jurisprudence recognize an overarching right not be a genetic parent, since it is concerned with 

the right not to be a gestational parent and with freedom against bodily intrusion.433 This line of 

reasoning suggests that “an individual does not violate the Constitution by making another 

individual a genetic (but only genetic) parent against his or her will.”434 Therefore, a court might 

be able to compel, for example, Danielle Teuscher’s sperm donor to become a genetic parent 

even though he objected to any further use of his sperm. 

Whether courts decide to embrace this framework or not, an important first step is to 

recognize and differentiate among the elements of parental rights that are at stake, and only then 

turn to the process of balancing them against the other. This is especially true in the context of 

sperm donation, which relies on the law’s ability to acknowledge different models of parenthood 

other than that of genetic parenthood. 

2.5.2 The Right to Procreate 

 Despite the prevalence of assisted reproduction as an accepted form of procreation, 

“courts and legislatures have continued to shy away from explicit consideration of the nature of 

the right to procreate with technological assistance.”435 This area is also relatively undertheorized 

within scholarly writing.436 For example, one basic question that has yet to be thoroughly 

answered is whether procreative liberty extends to donor-assisted reproduction. According to 

Professor John Robertson,437 the answer is yes. 

 
procreative rights protect individuals from, such as private or state actions. According to Cohen, “enforcement of 
agreements to become a genetic parent, such as . . . agreements to provide sperm or egg, over contemporaneous 
objection, does not constitute state action raising a constitutional issue.” Id. at 1174. This is another argument Cohen 
makes against treating the right not to be a genetic parent as a fundamental right. 
433 Id. at 1154–65. 
434 Id. at 1167. 
435 Id. at 24–25. 
436 See, e.g., id.; Carter J. Dillard, Rethinking the Procreative Right, 10 YALE HUM. RTS. & DEV. J. 1 (2007). 
437 Of the scholars that did grapple with this question over the years, John A. Robertson has been particularly prolific, 
repeatedly arguing that the protected right to procreate includes the right to use assisted reproduction. See, e.g., John 
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The couple’s interest in reproducing is the same, no matter how conception occurs, 

for the values and interests underlying coital reproduction are equally present. Both 

coital and noncoital conception enable the couple to unite egg and sperm and thus 

acquire a child of their genes and gestation for rearing . . . . The use of noncoital 

techniques such as IVF or artificial insemination to unite egg and husband’s sperm, 

made necessary by the couple’s infertility, should then also be protected.438 

 Such an extensive view of procreative liberty has been criticized for reading too much 

into the US Supreme Court decision in Skinner v. Oklahoma; as some suggest, recognizing a 

negative right to procreate “does not imply a positive right to call upon the apparatus of the state 

for assistance in procreation.”439 Furthermore, even if Skinner does establish a constitutional 

right to be free from state interference with the use of ART, it does not follow that “the state 

possesses an affirmative obligation to assure the exercise of procreative choice by placing its 

prestige and power behind the enforcement of preconception contracts.”440 

 Even assuming that the right to procreate extends to assisted reproduction, a further 

question is whether that right encompasses the right to procreate using the gametes of a specific 

donor. If cases that involve pre-embryo disputes are any indication, analysis of the right to 

 
A. Robertson, Assisted Reproductive Technology and the Family, 47 HASTINGS L.J. 911, 914 (1996) (“Since an 
infertile couple or individual has the same interest in bearing and rearing offspring as a fertile couple does, their right 
to use noncoital techniques to treat infertility should have equivalent respect.”); see John A. Robertson, Gay and 
Lesbian Access to Assisted Reproductive Technology, 55 CASE W. RES. L. REV. 323, 328 (2004) (“If coital 
reproduction is protected, then we might reasonably expect the courts to protect the right of infertile persons to use 
noncoital means of reproduction to combine their gametes, such as artificial insemination (AI), in vitro fertilization 
(IVF), and related techniques.”); see also John A. Robertson, Embryos, Families, and Procreative Liberty: The Legal 
Structure of the New Reproduction, 59 S. CAL. L. REV. 939, 956 n.53 (1986) [hereinafter Robertson, Embryos, 
Families] (“Thus, persons desiring to reproduce may have a right to receive gametes and gestation from others, even 
if the others have no independent right to provide those services.”). 
438 Robertson, Embryos, Families, supra note 437, at 960. 
439 Radhika Rao, Constitutional Misconceptions, 93 MICH. L. REV. 1473, 1485 (1995) (reviewing JOHN A. 
ROBERTSON, CHILDREN OF CHOICE: FREEDOM AND THE NEW REPRODUCTIVE TECHNOLOGIES (1994)). 
440 Id. 
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procreate has been concerned with the general ability to become a parent, by any means, not with 

the choice of some particular sperm.  

In Davis, for example, the Tennessee Supreme Court noted that Mary Sue Davis could 

“achieve parenthood in all its aspects—genetic, gestational, bearing, and rearing” through 

IVF.441 The court suggested that it would have been a closer call if she was seeking to use the 

pre-embryos herself, but only if she could not become a parent by any means other than the 

disputed pre-embryos.442 Put differently, the court might have weighed her right to procreate 

differently in relation to Junior’s interest in avoiding parenthood if it would implicate her ability 

to become a parent at all. The court did not, however, confront the specific question of whether 

the right to assisted procreation is constitutionally protected in the context of pre-embryo 

disputes.443 

Similar reasoning runs through the Doe decision, where the Israeli Supreme Court 

expressed reservations about a broad interpretation of the right to procreate.444 Specifically, the 

Court posited that Doe’s “core” right to parenthood was not at stake, since her overall ability to 

become a parent was still available; Doe was “healthy and fit to bring a child into this world and 

is not bound . . . to the Donor in the case at bar. She is able to act soon to receive another sperm 

 
441 Davis v. Davis, 842 S.W.2d 588, 604 (Tenn. 1992), aff’d on reh’g, 1992 WL 341632 (Tenn. Nov. 23, 1992). See 
also Findley v. Lee, No. FDI-13-780539, at 61–65 (Cal. Super. Ct. Jan. 11, 2016), (considering that the Respondent 
has not established that she is infertile at the age of forty-six but she has established that she has between a 0 to 5 
percent chance of a live birth). 
442 Davis v. Davis, 842 S.W.2d 588 at 604. 
443 Another differentiation that I do not make here is between negative and positive rights. In the context of assisted 
conception, a negative right would protect against interference with accessing reproductive practices such as sperm 
donation or surrogacy, while a positive right would require the state or other individuals to provide the means, such 
as funding, needed in order to engage with them. See, e.g., Robertson, Embryos, Families, supra note 437, at 966 n.83 
( “[P]rocreative liberty is (like most constitutional rights) a negative—not a positive—right.”). 
444 Again, to be clear, the purpose here is not to suggest that the Israeli Supreme Court’s framing of the right should 
be employed in the American context as well. Rather, it is to get a sense of the nuances and unique considerations the 
case of sperm donation brings to the discussion over the right to procreate. 
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donation at her preferred timing for undergoing additional insemination treatments.”445 Against 

her claim that “impingement upon the ability to choose with whom to bring children into this 

world is sufficient in order to be sheltered by the legal right to parenthood,” the Court reiterated 

that “at most” her interest in using the sperm of this particular anonymous donor is protected by 

her right to autonomy, though it was “highly doubtful.”446 Framing the right she claimed as a 

“right to a child having a specific genetic constitution,” the Court held that in these 

circumstances, her interest “is not recognized by law and is not protectable.”447 

In the American context, where one’s reproductive decisions are protected by a zone of 

privacy, there is perhaps more merit to the claim that Danielle Teuscher’s fundamental 

reproductive liberty is at stake; because she had already used the sperm once to conceive a child, 

denying her access to the reserved vials does amount to interfering with her reproductive plans.  

Still, in a more recent case, the Colorado Court of Appeals found that the wife’s interest 

in having a fourth child who carried the same genetic constituency as her other children was 

outweighed by the husband’s “corresponding and equal rights . . . to determine that he does not 

want to have additional children who are joint genetic offspring of husband and wife.”448 This 

decision was later reversed and remanded by the Colorado Supreme Court. While the court did 

not directly address the interest of having children who are “full siblings,” it did find that while 

weighing the parties' interests at stake, “the sheer number of a party’s existing children, standing 

alone,” may not be a reason to deny the requesting party the preservation or use of the pre-

embryos.449 At the same time, the court made clear that courts should consider “a party’s 

 
445 The Doe Case, supra note 336, at 18. 
446 Id. 
447 Id. at 18–19, 26. 
448 In re Marriage of Rooks, 2016 WL 6123561, at *7 (Colo. App. Oct. 20, 2016), rev’d, 429 P.3d 579 (Colo. 2018). 
449 In re Marriage of Rooks, 429 P.3d 579, 581 (Colo. 2018). 
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demonstrated ability, or inability, to become a genetic parent through means other than the use of 

the pre-embryos,” but may not consider “whether the party seeking to become a genetic parent 

using the pre-embryos could instead adopt a child or otherwise parent non-biological 

children.”450 

To sum, this discussion illustrates the difficulty of determining the scope of the right to 

procreate in a post-ART world. Indeed, whereas “[i]n a pre-ART world, procreation was 

fundamentally (perhaps irrevocably) linked to sexual activity,”451 reproductive technologies 

undermine this premise by providing novel ways to exercise this right.452 In the absence of such 

a unified and updated definition, courts have much room to operate when determining the nature 

of the reproductive interests at stake in sperm donation and their constitutional status.  

2.5.3 Procreative Liberty in a Post-Dobbs Era 

In June 2022, the U.S. Supreme Court decided Dobbs v. Jackson Women's Health 

Organization.453 The case involved Mississippi’s Gestational Age Act, which prohibits abortion 

after 15 weeks of gestation, except in a medical emergency or in the case of a severe fetal 

abnormality.454 In a 6-3 decision the court uphold Mississippi’s abortion ban, overruled the 

decisions in Roe and Casey, and held that the constitution does not confer a right to abortion.455 

In doing so, the Court has arguably sought to “return the issue of abortion to the people’s elected 

representatives.”456  

 
450 Id. at 595. 
451 Id. at 56. 
452 See generally Kimberly M. Mutcherson, Procreative Pluralism, 30 BERKELEY J. GENDER, L. & JUST. 22 (2015). 
453 Dobbs v. Jackson Women's Health Organization, 597 U.S. ___ (2022). 
454 Id. at 6. 
455 Id. 
456 Id.  
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The meanings of this landmark decision for the American reproductive rights landscape 

are only beginning to be fully realized. And while this task lies well beyond the scope of this 

chapter, this section offers some initial thoughts on procreative liberty in a post-Dobbs era. How 

might the Supreme Court decision in Dobbs affect the questions discussed thus far, about the 

nature of the rights reproductive disputes over sperm donation involve and their status as 

constitutionally protected rights? Put differently, what does overruling the decisions in Roe and 

Casey, which were integral to the development of the Court’s reproductive rights jurisprudence, 

mean for those rights and interests that arise in the context of assisted reproduction? 

In Roe,457 the Supreme Court held that a woman’s right to choose abortion was protected 

under the U.S. Constitution and devised a “three-stage scheme corresponding loosely to the 

stages of pregnancy” that was meant to help courts and legislatures assess the constitutionality of 

abortion regulation.458 The Court anchored the right to abortion in the constitutional right to 

privacy (or zones of privacy) that encompassed several other personal decisions such as those 

related to “marital intimacy, or bedroom possession of obscene material, or marriage, or 

procreation, or education”.459 However unlike these other aspects of personal privacy, the 

context of abortion was found to be “inherently different” because of the existence of an 

“embryo and, later, a fetus.”460 For this reason, any right of privacy a woman possesses must be 

balanced against other interests, such as the woman’s right to health or  potential human life; 

each of these interests “grows in substantiality” as the pregnancy progresses, to the point where 

each becomes “compelling.”461  

 
457 Roe v. Wade, 410 U.S. 113 (1973). 
458 CAROL SANGER, ABOUT ABORTION: TERMINATING PREGNANCY IN TWENTY-FIRST-CENTURY AMERICA 26 (2017). 
459 Roe v. Wade, at 159.  
460 Id. 
461 Id. at 162–163. 



 103 

In Casey, which was decided almost two decades later, the Court affirmed Roe's 

“essential holding” that “the woman’s right to terminate her pregnancy before viability is . . . a 

component of liberty we cannot renounce.”462 However, it had rejected the trimester framework, 

which the Court considered not part of Roe’s essential holding. The Court described the 

framework as a “rigid prohibition on all pre-viability regulation aimed at the protection of fetal 

life,” that suffers from basic flaws such as misconceiving the nature of the pregnant woman’s 

interest and under-valuing the State’s interest in potential life.463 The trimester framework was 

substituted with “a new test for assessing the constitutionality of abortion regulation: measures 

that sought to ‘express profound respect for the life of the unborn’ were all right so long as they 

did not create an ‘undue burden’ on a woman’s right to choose.464  

More important to our discussion, however, was the Court’s decision to anchor the right 

to abortion in the Due Process Clause of the Fourteenth Amendment, which declares that no state 

shall “deprive any person of life, liberty, or property, without due process of law.”465 Rather than 

the right to privacy, the Court relied on personal liberty guaranteed by the substantive component 

of the Due Process Clause. “These matters,” the Court explained, “involving the most intimate 

and personal choices a person may make in a lifetime, choices central to personal dignity and 

autonomy, are central to the liberty protected by the Fourteenth Amendment. At the heart of 

liberty is the right to define one’s own concept of existence, of meaning, of the universe, and of 

the mystery of human life.”466 

 
462 Planned Parenthood v. Casey, 505 U.S. 833, 871 (1992). 
463 Id. at 873. 
464 SANGER, supra note 458, at 32–33. 
465 Planned Parenthood v. Casey, at 846–847. 
466 Id. at 851. 
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Writing for the majority, Justice Alito dedicated a substantial part of his opinion in Dobbs 

to challenging the premise underlying the Casey decision that the Due Process Clause protects 

the decision to terminate a pregnancy. For rights that are not mentioned in the constitution to be 

guaranteed by the Due Process Clause of the Fourteenth Amendment, he explained, they “must 

be ‘deeply rooted in this Nation’s history and tradition’ and ‘implicit in the concept of ordered 

liberty’.”467 After conducting a historical inquiry, Alito concluded that “a right to abortion is not 

deeply rooted in the Nation’s history and traditions.”468 Rather, “an unbroken tradition of 

prohibiting abortion on pain of criminal punishment persisted from the earliest days of the 

common law until 1973.”469  

Controversial (or accurate) as the Court’s historical account may be, it nevertheless 

appears focused on—or limited to—the right to abortion. This aspect of the Dobbs decision does 

not seem to directly implicate the right to procreate—or the right not to procreate. Still, 

considering that both aspects of the procreative liberty, like the right to abortion, are not 

mentioned in the constitution, their status may similarly be undermined by historical inquiries 

over their roots. (That is assuming that the right not to procreate is a constitutionally protected 

right, which, as earlier discussed, is not necessarily the case.) The dissenting justices in Dobbs 

highlighted this point: “The lone rationale for what the majority does today is that the right to 

elect an abortion is not “deeply rooted in history”… The same could be said, though, of most of 

the rights the majority claims it is not tampering with. The majority could write just as long an 

opinion showing, for example, that until the mid-20th century, “there was no support in 

American law for a constitutional right to obtain [contraceptives].”470 That most reproductive 

 
467 Dobbs v. Jackson Women's Health Organization, at 5.  
468 Id. at 25. 
469 Id. 
470 Id. at 5. 
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technologies are a relatively new phenomenon, certainly not one that can be traced back to the 

13th or even mid-19th centuries,471 makes this argument even more compelling.      

Similar, though perhaps more pressing, questions arise regarding the Court’s analysis of 

“broader entranced rights” that were used to anchor the right to abortion, such as the right to 

privacy or personal autonomy.472 Here, the Court’s objection was grounded in several arguments: 

first, these rights are not absolute; the woman’s in having an abortion must be balanced against 

the interest in “potential life.”473 Second, “attempts to justify abortion through appeals to a 

broader right to autonomy and to define one’s ‘concept of existence’… could license 

fundamental rights to illicit drug use, prostitution, and the like.”474 Third, and importantly, the 

abortion right is fundamentally different from other decisions the rights to privacy or autonomy 

were understood to protect, such as those concerned with marriage, contraception, education, and 

sterilization: “None of those cases involved the destruction of what Roe called ‘potential life’.”475 

Again, the Court does not appear to directly challenge the premise that the constitution 

guarantees a “zone of privacy” or that it protects personal decisions concerning procreation, 

which both donors and recipients could use to ground their claims. And yet, if the rights to 

procreate and to terminate a pregnancy are, as the dissent rightly suggests, “all part of the same 

constitutional fabric, protecting autonomous decisionmaking over the most personal of life 

decisions,”476 it is hard to imagine that Dobbs has no bearing on them. Moreover, despite the 

Court’s efforts to distinguish abortion from other reproductive decisions, countervailing interests 

 
471 Id. at 13. The exception is artificial insemination that, according to some accounts, dates back to the late 19th 
century. See, e.g., W. Ombelet & J. Van Robays, Artificial insemination history: hurdles and milestones 7(2) FACTS, 
VIEWS & VISION INOBGYN 137 (2015). 
472 Id. at 9. 
473 Id. at 31. 
474 Id. at 20. 
475 Id. at 37. 
476 Id. at 5. 
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are present in various procreative contexts. Particularly in the context of ART, balancing people's 

interests in their gametes or pre-embryos, according to some views, could be a no less morally 

contentious task. There is thus no guarantee that this rationale will “go so far and no further”477 

as a way to exclude other aspects the right to procreate from the zone of privacy or personal 

decision-making authority the constitution is (or was) understood to protect.  

2.6 Reproductive Harms 

  Whichever formulation courts decide to use when analyzing the rights at stake in sperm 

donation disputes, the next step is to consider how these rights weigh against one other. In other 

words, courts have to decide which of the conflicting rights prevails. In Davis, for example, the 

court suggested that as a rule “the party wishing to avoid procreation should prevail, assuming 

that the other party has a reasonable possibility of achieving parenthood by means other than use 

of the pre-embryos in question.”478  

 In practice, however, in resolving reproductive disputes, courts have tended to conduct “a 

fact-intensive inquiry into each party’s interest in using or preventing the use of the pre-

embryos.”479 Such case-by-case inquiries are meant to elucidate the harms that would be 

imposed on each party to the reproductive dispute in the context of their life circumstances.480 

Although such exploration is integral to the balancing-of-interests analysis, comparing the 

 
477 Id. at 27. 
478 Davis v. Davis, 842 S.W.2d 588, 604 (Tenn. 1992), aff’d on reh’g, 1992 WL 341632 (Tenn. Nov. 23, 1992). 
479 Szafranski v. Dunston, 34 N.E.3d 1132, 1162 (Ill. App. Ct. 2015); see also Cohen, Genetic Parent, supra note 335, 
at 1144 (suggesting that one mechanism to resolve these conflicts is a “balancing device,” not at the categorical level, 
but at the level of a particular case taking into account idiosyncratic facts that might determine whose interest we 
should favor). 
480 While I do not discuss here the interests of children born to a sperm donor in having full genetic siblings, an 
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child, rather than having another donor brought into the family unit. See, e.g., Lucy Frith & Eric Blyth, The Point of 
No Return: Up to What Point Should We Be Allowed to Withdraw Consent to the Storage and Use of Embryos and 
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burdens “that unwanted reproduction . . . would cause the objecting party, and the burdens that 

refusing to enforce the agreement” would cause to the party wishing to use the gametes is also 

part of evaluating the desirability of enforcing agreements over the disposition of frozen pre-

embryos.481 The following discussion thus gives rise to practical insights into the issue of 

reproductive harms, and particularly those entailed in Teuscher’s case, applicable to both 

approaches for the resolution of reproductive disputes. 

2.6.1 Harm to the Donor 

   Discussing the harm that would be imposed on the donor if he became a genetic parent 

against his wish, the Israeli Supreme Court found in Doe that the  

harm to a man, as a result of his feeling . . . that a child who is the fruit of his loins 

“walks about the world,” and he is unable or unwilling, whether on religious grounds 

or in terms of the resources of time and emotion, to dedicate his love and attention to 

him—is inevitable, and touches upon his subjective moral conscience.482  

These findings were grounded, in part, in a letter the donor addressed to the Court in 

which he explained that sperm donation “is presently incompatible with my world view . . . I am 

not interested in having a child born by me, without me being able to give him love, and without 

me loving his mother.”483 

Although the Israeli Court framed the harm as particularly grave considering the donor’s 

religious lifestyle, quite similar conceptualizations of the harms that forced genetic parenthood 

 
481 John A. Robertson, Precommitment Strategies for Disposition of Frozen Embryos, 50 EMORY L.J. 989, 1019 (2001) 
[hereinafter Robertson, Precommitment Strategies]. 
482 The Doe Case, supra note 336, at 23–24. Statements of this sort feature throughout the decision, for example: “[I]t 
is hard for [the donor] to feel that the children to be born by his donation will not be his children, nor will they have 
the benefit of his affection, nor will they be the fruit of his love.” Id. at 24. 
483 Id. at 23. 
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might impose on individuals are also found in pre-embryo disposition cases in the US. In Davis, 

for example, the court explained that “[t]he impact that this unwanted parenthood would have on 

Junior Davis can only be understood by considering his particular circumstances.”484 Fifth 

youngest of six children, Junior’s parents divorced when he was five years old. After his mother 

had a nervous break-down, “he and three of his brothers went to live at a home for boys run by 

the Lutheran Church. From that day forward, he had monthly visits with his mother but saw his 

father only three more times before he died in 1976.”485 These “boyhood experiences” led the 

court to conclude that Junior would “face a lifetime of either wondering about his parental status 

or knowing about his parental status but having no control over it.”486 

In both instances, the potential psychological or emotional harms proved consequential to 

the courts’ final rulings in favor of the sperm provider. This concern, which law professor Carol 

Sanger calls “the ‘out there’ problem,” “encompasses the pain and anxiety of knowing that one’s 

genetic child exists in the world but is unknown to you.”487 It features several cases involving a 

similar fact pattern.488 Similar concerns regarding the consequences of genetic parenthood are 

contemplated in arguments against employing the contractual approach in reproductive disputes, 

which will be discussed below.  

However, this type of harm can also be conceptualized in general terms, without 

reference to one’s particular life circumstances. In the same article where he offers to unbundle 

the right not to be a parent into three separate rights, Professor Cohen also conceives the idea of 

“attributional parenthood.”489 This term refers to a “residual social category of parenthood” that 

 
484 Davis v. Davis, 842 S.W.2d 588, 603–04 (Tenn. 1992), aff’d on reh’g, 1992 WL 341632 (Tenn. Nov. 23, 1992). 
485 Id. 
486 Id. at 604. 
487 SANGER, supra note 458, at 190. 
488 See, e.g., Kass v. Kass, 663 N.Y.S.2d 581, 601 (App. Div. 1997). 
489 Cohen, Genetic Parent, supra note 335, at 1134–45. 
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persists regardless of any financial and care responsibilities this title may entail.490 In pre-embryo 

disputes, Cohen argues, “three categories of people might nonetheless attribute parenthood writ 

large to an individual because of his or her genetic parenthood of the child: those outside the 

relationship, the resulting child, and the individual himself.”491 This type of emotional distress 

damage rests on the convention that connects genetic parenthood and attributional parenthood.492 

 In the context of sperm donation, the extent of the harm attributional parenthood may 

impose on the donor may vary from one case to another. It depends on whether, for example, the 

sperm recipient decides to disclose the identity of the donor to the future child or other third 

parties such as friends and family: 

[I]n a regime where one is told whether one’s sperm has been used to successfully 

produce a child, but not given the child’s identity (and vice versa), the sperm provider 

may perceive himself to be the father of a genetic child he never wanted . . . but he is 

not forced to confront the perception by the child or third parties that he is the 

father.493 

 There is, however, room to question the existence of such harm for anonymous sperm 

donors, or at least its severity. The decision to become a donor in the first place means that at 

some point in their lives, sperm donors were unbothered by the idea that they would have 

genetically related children with whom they would have no relationship or contact. Indeed, in 

arguing in favor of “uncoupling” biological and psychological parenthood in frozen pre-embryo 

disputes, Professor Ellen Waldman draws on data about sperm donors to show that “biological 

 
490 Id. at 1135. 
491 Id. at 1136. 
492 Id. at 1140–41. 
493 Id. at 1140. 
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ties can exist absent psychological attachment.”494 But as Cohen rightly notes, these studies do 

not account for cases like Teuscher and Doe, where donors wished to discontinue further use of 

their sperm, have knowledge of the actual past and future use of their sperm, and have lost their 

anonymity. 

Still, recognizing that people have different views about the burden or obligation that 

may result from genetic reproduction (and that these views may change throughout a person’s 

life), requires careful consideration of the meaning genetic parenthood carries in each particular 

case, rather than basing decisions on preconceived ideas. 

Other harms courts considered in reproductive disputes are financial in nature. In Findley 

v. Lee, the California Supreme Court weighed Findley’s right not to procreate against his ex-wife 

Lee’s right to procreate.495 According to Findley, the only reason Lee wanted to have these 

children was to “blackmail and extort money from him in the future.”496 Even though the court 

eventually ruled in favor of Findley, it rejected this claim because California’s child support 

system would make it “highly unlikely” that Lee would be able to extort more money from 

him.497 In the context of sperm donation, this harm is unlikely to carry much weight either 

because most states release anonymous sperm donors from any financial liability toward the 

resulting child.498 

Becoming a genetic parent, even if it does not carry any legal or financial liability, may 

also affect gamete providers’ current or future relationships. In Szafranski v. Dunston, Jacob 

 
494 Ellen Waldman, The Parent Trap: Uncovering the Myth of Coerced Parenthood in Frozen Embryo Disputes, 53 
AM. U. L. REV. 1021 (2004). 
495 Findley v. Lee, No. FDI-13-780539, 2016 WL 270083, at *2 (Cal. Super. Jan. 11, 2016). 
496 Id. at *33. 
497 Id. at *36. 
498 See supra Part I. 
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Szafranski, the party asking to discard the pre-embryos that he had created with his ex-girlfriend, 

Karla Dunston, grounded his objection in the impact that using them would have on his other 

relationships.499 Although the couple had no plans to get married, when Karla was diagnosed 

with cancer and was about to lose her fertility, Jacob agreed to provide her with his sperm in 

order to create pre-embryos.500 After the couple separated, Karla wished to use the pre-embryos, 

but Jacob objected.501 In his testimony, Jacob explained that he already lost one “love interest” 

because of this legal dispute and that he was “worried that no one will want to have a 

relationship with him knowing that he has fathered a child” under such circumstances.502 The 

Illinois Appellate Court held that Jacob’s concerns are “risks that both parties faced and 

knowingly accepted in agreeing to undergo IVF.”503  

This concern over the effect of unwanted genetic parenthood on the donor’s intimate 

relationships is especially relevant in the context of anonymous sperm donation, since donors 

often do not disclose to their partners the fact that they have donated sperm. One study 

examining attitudes about sperm donation found that while the majority of its respondents would 

inform and involve their partner in the decision to donate, “future partners would less often be 

informed than current partners.”504 That same study found that “[a]lmost 40% of the respondents 

feared that the donation might have a negative impact on their current or future relationship.”505  

Notwithstanding such findings, at least in the Israeli context, this harm did not seem to 

 
499 Szafranski v. Dunston, 34 N.E.3d 1132, 1162 (Ill. App. Ct. 2015). 
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503 Szafranski, 34 N.E.3d at 1162. 
504 Veerle Provoost, Florence van Rompuy & Guido Pennings, Non-Donors’ Attitudes Towards Sperm Donation and 
Their Willingness to Donate, 35 J. ASSISTED REPROD. GENETICS 107, 115 (2018). 
505 Id. at 112; see also Pennings & Provoost, supra note 398. 
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carry much weight. While the sperm donor reasoned his decision to withdraw consent to any 

further use of his sperm by explaining that in the time since he had provided the donation he got 

married, and that he was “not interested in adding injury to his wife,”506 the Court did not seem 

to take this particular harm into account in its decision.  

Yet even in the American context, courts seem to be less impressed by men’s claims for 

emotional harm. As Dara Purvis shows in her analysis of cases involving frozen embryos 

disputes, courts consistently fail “to equally recognize the emotions of men and women facing 

difficult questions about parenthood.”507 More specifically, courts seem to “repeatedly credit the 

desires of women to become mothers while dismissing men’s emotions.”508 For example, they 

minimize men’s concern over what becoming a genetic parent would mean for their current and 

future familial relationship. Purvis explains this discrepancy by the impact of hegemonic 

masculinity and its rejection of men’s emotional care work, and gendered stereotypes about 

parenthood that overestimate women’s desires to become mothers.509 The meaning of this 

discrepancy is particularly evident when courts opt for the balancing approach since “A court 

that credits a woman’s emotional appeal that conforms to gendered stereotypes about women’s 

desires to be mothers, yet dismisses a man’s emotional appeal, turns the balancing test from an 

assessment of interests into a tool reinforcing sexist prejudice.”510 The following section further 

expands the discussion over the gendered dimensions of reproductive harm, showing, however, 

that a gender-neutral approach is not necessarily the answer to this problem.   

 
506 The Doe Case, supra note 336, at 10. 
507 Dara E. Purvis, Frozen Embryos, Male Consent, and Masculinities, 97 IND. L. J. 611, 638 (2022). 
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510 Id. at 642. 
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2.6.2 Harm to the Recipient 

   In pre-embryo disposition disputes, the discussion over potential harms to the party 

attempting to exercise his or her right to procreate usually centers on whether that party is able to 

achieve parenthood through some means other than the disputed pre-embryos. As explained 

above, this harm has been considered most severe if a ruling in favor of the other party meant 

that the requesting party would not be able to have genetic children at all.  

 In Findley v. Lee, for example, the California Supreme Court dedicated most of its 

analysis of the interests at stake for Lee to the question whether she “suffers from age-related 

infertility.”511 After engaging with several studies and with testimony from fertility doctors, the 

court concluded that “Lee is unable to establish that she is now infertile per se. . . . However, the 

evidence did establish that at best she has between a 0 to 5 percent chance of a live birth.”512  

 In contrast, where sperm recipients are requesting the use of reserved vials, unless they 

were already fertilized, the recipient’s chance of becoming a genetic parent would not be 

affected by either granting or denying access to the reserved sperm. The question of infertility is 

thus unlikely to arise. 

 Sperm donation also does not require the same level of financial investment that frozen 

pre-embryos dispute involve. “A single vial of sperm can cost $700, and, depending on insurance 

coverage, each round of AI performed by a doctor can cost over $1000, with women typically 

needing to undergo numerous rounds of insemination before it is successful.”513 In comparison, 

in 2016, the minimum price of an IVF cycle in the United States ranged from $12,000 to 

 
511 Findley v. Lee, No. FDI-13-780539, 2016 WL 270083, at *62 (Cal. Super. Jan. 11, 2016). 
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$15,000.514 Additional procedures and tests, including assisted hatching, embryo freezing, and 

preimplantation genetic diagnosis can add another $5000 to $15,000 to that price.515 The cost of 

the sperm vials themselves, in addition to the costs associated with browsing, freezing, and 

storing may nonetheless amount to thousands of dollars.516 

 Another difference in the harms that both types of disputes involve lies in the health risks 

that the different reproductive practices involve, for women in particular.517 Creating frozen pre-

embryos necessarily involves harvesting eggs and undergoing several rounds of IVF, two 

procedures that are known to pose significant risks to women undergoing them. These are 

irrelevant if sperm recipients opt to conceive through intra uterine insemination (IUI). They may 

nonetheless apply if, for example, recipients opt for IVF instead of IUI due to a medical 

condition or in order to better their chances of a successful pregnancy.518 They may also apply if 

they freeze eggs and reserve additional sperm vials with the hope of using both of the stored 

gametes to produce children in the future. 

 Notwithstanding the health risks and financial investment sperm donation may entail, 

another category of harms centers on intangible or psychological harms possibly inflicted on 

sperm recipients if access to the gametes they reserved is denied. There is, for example, the 

emotional investment the recipient made in choosing the donor, which “is often a stressful and 
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& GENETICS 83 (2009) (“While donor spermatozoa are commonly utilized for intrauterine insemination, concomitant 
female factors such as tubal disease or diminished ovarian reserve may require that donor spermatozoa be used for in 
vitro fertilization (IVF).” Id. at 83.). 



 115 

time-consuming process and is usually not a quick or casual decision.”519 Although scholarship 

on people’s experience with choosing a sperm donor is limited, existing writing points to the 

complexity of such decision and the importance some perspective parents attribute to it.520 Many 

women even describe having felt some sense of connection to a specific donor, which guided 

them in choosing a donor.521  

 To better understand this latter category of intangible harms, it is useful to consider the 

harms resulting from what Professor Dov Fox has called “confounded procreation.”522 

Developed in the context of reproductive negligence, i.e. the negligent supply of reproductive 

services by medical professionals, this term encompasses cases where plaintiffs ended up with a 

child having different genetic traits than they wished for.523 It happens “when reproductive 

professionals fertilize patients with the wrong sperm, implant another couple’s embryos, 

misrepresent donor information, or misdiagnose fetuses.”524 The severity of harm reproductive 

negligence inflicts on parents varies depending on the reasons they had for “choosing a child of 

one sort or another.”525 These include, inter alia, continuing a bloodline, enacting a cultural 

costume, or avoiding social stigma.526 

 In the case of sperm donation, there appears to be a preference among parents and 

aspiring parents toward using the same sperm donor for their children. Some parents reason that 

 
519 Frith & Blyth, supra note 480, at 639. 
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“children with physical resemblances made it visible to society that the children were siblings 

and thus that they were part of the same family.”527 According to such view, genetic relatedness 

is as an indicator of familial relationships.528 Paradoxically, “while gamete donation allows for 

detachment of social parenthood from biological relatedness,” it also seems to reaffirm 

biological notions of kinship.529 Others want to use the same sperm donor because they believe 

that genetic relatedness leads to positive sibling relations.530 Parents also cited medical reasons, 

explaining that children who are full genetic siblings could donate organs to each other if 

necessary.531  

 These justifications, however, are not indisputable. For example, there is doubt whether 

genetic relatedness does contribute to better sibling relations, or “that genetic siblings are equally 

prone (or even more prone) to argue with each other than non-genetically related siblings.”532 

 Still, even in the absence of specific, data-supported benefits for having children who are 

full genetic siblings, denying parents a child carrying a particular genetic constitution may result 

in injury “to reasonable expectations of control over the selection of offspring particulars that 

people project would make the parenting experience more worthwhile for them.”533 This broad 

conceptualization of reproductive harm developed by Fox, is focused on the consequences for 

the well-being of intending parents; how having a child of “a certain type can be expected to 

impair their lives from the perspective of their own (not illegitimate) values and 
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circumstances.”534 This is particularly true about genetic trait preferences pertaining to the 

biological relationships of children to parents,535 yet it may also be relevant to the biological 

relationship between siblings.  

 However, such broad understanding of reproductive harm may also have its downsides. 

As professor Carol Sanger explains in her critical response to Fox’s article, “many men and 

women experience procreation disruptions differently,” and “the measure of disappointment is 

not gender neutral.”536 For example, women struggling with infertility are “more likely than men 

to report depression and anxiety symptoms . . . , and respond more poorly following treatment 

failure.”537  

 Particularly in the context of sperm donation, a recent study exploring the narratives of 

single women contemplating becoming mothers through sperm donation in the United Kingdom 

found that this decision “provoked much anxiety and ambivalence for the participants . . . , with 

solo motherhood perceived as a ‘risk’ to the construct of a ‘good mother.’”538 Single women 

“considered, negotiated and accounted for the ‘risks’ solo motherhood may pose for their child: 

namely, being raised in a family departing from the nuclear family and not knowing their 

‘genetic origins.’”539 Such narratives elucidate just how much may be at stake for women who 

pursue motherhood via sperm donation and, in turn, how much may be lost if it is denied. They 

also suggest that a nuanced rather than neutral approach is better when evaluating reproductive 

harm, one that accounts for the social context in which women and men make their reproductive 
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decisions, such as becoming single mothers. 

2.7 Choosing a Legal Framework 

While both the contractual and balancing test frameworks may be used to resolve 

disputes over the disposition of pre-embryos, the Tennessee Supreme Court in Davis posited that 

the balancing test should only come into play when no prior agreement exists.540 The court found 

that agreements regarding the disposition of pre-embryos in the event of contingencies such as 

death or divorce should be presumed valid and enforced between the parties, reasoning that “the 

progenitors, having provided the gametic material giving rise to the pre-embryos, retain decision-

making authority as to their disposition.”541 It further recognized that such agreements may be 

modified at a later stage but only by an agreement.542 The court nevertheless found no agreement 

between Mary Sue and Junior over the disposition of their frozen pre-embryos and therefore 

resorted to the balancing test to resolve the dispute at hand. 

 In several of the cases that followed Davis, involving similar facts, courts have tried to 

follow the scheme laid out by this decision, whereas in others, courts decided against using the 

contractual framework to resolve reproductive disputes.543 While the analysis provided thus far 

highlighted the advantages and pitfalls of each framework, in the following sections, I directly 

address some principal arguments for choosing one framework over the other. I then consider 

their applicability to Teuscher’s case and the context of sperm donation.   

2.7.1  In Favor of Contractual Enforcement 

Professor John Robertson, one of the strongest proponents of the contractual approach, 
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argues that pre-embryos disposition agreements, for example, “should be enforced when they 

have been knowingly and intelligently made, and the parties have relied on them in undergoing 

IVF.”544 Robertson provides a number of reasons the parties’ reliance interest should be granted 

such strong protection. Among them is the proposition that pre-determined dispositional choices, 

guaranteed by agreements of this kind, may have been integral to a party’s decision to undertake 

IVF in the first place.545 More specifically, the certainty provided by agreements in which they 

commit to a particular future disposition may be essential to their decision to engage with IVF.546 

Moreover, since it is the parties’ reproductive freedom that is at stake, nonenforcement leads to 

the frustration of the “freedom they gain by entering into those agreements.”547 It also leads to 

the court’s judgment regarding intimate life decisions replacing that of the parties.548 

 In several pre-embryos disposition disputes that followed Davis courts have expressed a 

similar position in favor of contractual enforcement. In Kass v. Kass, for example, the New York 

Court of Appeals held that cryopreservation agreements should be presumed valid and 

enforceable.549 After five years of marriage and three years of fertility treatments which resulted 

in five cryopreserved fertilized eggs, Maureen and Steven Kass divorced. Three weeks prior to 

their decision to dissolve the marriage, the couple signed four consent forms detailing the above-

mentioned choice of disposition in case of disagreement.550 The court reasoned its decision by 

explaining that in this particular instance, “the informed consents signed by the parties 

unequivocally manifest their mutual intention that in the present circumstances the pre-zygotes 
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be donated for research to the IVF program.”551 The court highlighted how these agreements 

“minimize misunderstandings and maximize procreative liberty by reserving to the progenitors 

the authority to make what is in the first instance a quintessentially personal, private decision. 

Written agreements also provide the certainty needed for effective operation of IVF 

programs.”552 

 In the case of anonymous sperm donation, the contractual approach may lead courts to 

enforce donation agreements signed by donors in which they relinquish their rights in the sperm. 

This approach may also lead courts to enforce agreements that grant sperm recipients complete 

control over the sperm vials they had reserved for future use. Although these provisions lack the 

detail of those that command one particular course of action over another, they are nonetheless 

part of the parties’ reproductive choices. Enforcing such provisions protects their reliance 

interest and their reproductive freedom. This is especially true with regard to sperm recipients 

like Teuscher and Doe, who both imagined a reproductive future in which their children would 

carry and share a particular genetic constitution.553 Knowing in advance that they would not be 

able to use the same sperm donor may have affected their decision, and that of others in their 

position, to use this reproductive route to conceive in the first place. 

 Indeed, in Doe, the Israeli Supreme Court was at least willing to recognize that her 

reliance interest had been violated, alongside “additional public considerations and interests 

(such as the lateral effects and the need to preserve the stability of the Sperm Bank).”554 It 

nonetheless found such interest to be insufficient to tilt the scale in her favor, noting that “the 
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law . . . avoids coercion with respect to the intimate questions of human life in the absence of 

weighty considerations.”555 

 There is, however, an argument to be made that employing the contractual framework in 

the context of sperm donation protects not only the interests of recipients, but also those of 

donors. The latter made a reproductive decision—a “waiver by contract of the right not to be a 

genetic parent.”556 As Professor Cohen explains in his analysis of this right, “allowing 

individuals to contractually waive their right not to be a genetic parent, notwithstanding that they 

may later regret that decision, is a necessary part of respecting them as persons.”557 In making 

this argument, Cohen, like Robertson, highlights the particular value individuals attach to 

procreative autonomy that makes freedom of contract “especially important” in this context.558 

 Another argument that supports strong enforcement of dispositional agreements focuses 

on the “actual reliance” interest or the “harm to those who have actually relied on contracts 

promising access to cryopreserved pre-embryos.”559 For women, “the relationship between age 

and fertility . . . may make successful healthy reproduction less likely, and more costly even if 

successful since more attempts at IVF will be needed.”560 This is in addition to the “discomfort, 

pain, and health risks” women incur in the process of harvesting eggs and the emotional and 

financial investments IVF procedures entail.561  

 Sperm donation usually requires less medical intervention and a smaller financial 

investment, but, as earlier discussed, the emotional harms can be significant. Despite the 
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difference between the harms imposed in each scenario, the recipients’ reliance interest—and the 

arguments in favor of enforcement that rest on it—may nonetheless be as strong in the context of 

sperm donation as in that of pre-embryo disputes. 

 Lastly, proponents of contractual enforcement also point to the broader context of family 

contracting, where the enforceability of surrogacy, co-parenting contracts, and premarital and 

postmarital agreements is now “well established.”562 These include gamete donation agreements, 

where donors waive both the “control over the gametes and his or her parental rights and 

obligations over any child conceived.”563 Indeed, being “the most well-established and least 

controversial method of assisted reproduction,”564 “neither current United States practice nor 

case law suggests that sperm donations of unlimited duration are or should be impermissible.”565  

2.7.2  Against Contractual Enforcement 

 But even those who support the application of a contractual approach, in principle, 

recognize that there are problems with these agreements, both in the process through which 

individuals enter them and in their content.566 Indeed, some courts were reluctant to enforce 

dispositional agreements, even when, like the Davis court, they considered them desirable 

vehicles for resolving these disputes.567  

 One principal difficulty is the fact that these agreements are found in consent forms 

provided by fertility clinics or by sperm banks. These lengthy documents cover several issues 

unrelated to dispositional choices, such as “medical risks and benefits of the procedure, storage 

 
562 Forman, Enforceability, supra note 395, at 395. 
563 Id. 
564 Id. 
565 Id. at 401. 
566 Robertson, Precommitment Strategies, supra note 481, at 1016–18; Cohen, Genetic Parent, supra note 335, at 
1179–85; Forman, Enforceability, supra note 395, at 432–42. 
567 See Ziegler, supra note 412, at 529 n.106 (highlighting court’s reluctance to enforce dispositional agreements). 
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limits and payment terms.”568 They often “us[e] highly technical language in densely packed, 

single-spaced documents, that may not even clearly delineate the different topics.”569 Further, 

patients may sign these forms without even reading them.570 As the underlying facts of these 

cases suggest, at times only one of the parties actually read the form before signing it.571 

 However, it is not clear that the same difficulties arise in the context of anonymous sperm 

donation. Unlike IVF and pre-embryo storage procedures, sperm donation consent forms govern 

a more straightforward interaction between the sperm bank, the donor, and the recipient. Both 

donating and purchasing sperm are relatively simple processes that do not involve medical 

procedures, unlike those in the creation and storage of pre-embryos. This allows for shorter, 

more manageable forms, as illustrated in Doe, where the consent forms signed by both parties 

were no longer than three pages.572 Importantly, these forms govern only the relation between 

each party and the sperm bank. They do not govern or constitute a direct contractual relationship 

between the donor and recipient.  

Other critics challenge the contractual approach as a matter of principle. They find it 

inherently inappropriate to use contract law to decide reproductive disputes, given either the 

nature of the relationship it concerns or the parties’ interests that are at stake. Such an approach, 

it is argued, would insufficiently protect individual and societal interests.573 According to this 

line of reasoning, certain areas of human activity involve rights that should be considered 

inalienable, “meaning that promises to relinquish these rights are not enforceable if the person 

 
568 Forman, Clinic Consent Forms, supra note 393, at 67. 
569 Id. 
570 Id. at 75–76. 
571 Id. 
572 The Doe Case, supra note 336, at 5–6. 
573 Carl H. Coleman, Procreative Liberty and Contemporaneous Choice: An Inalienable Rights Approach to Frozen 
Embryo Disputes, 84 MINN. L. REV. 55, 88 (1999). 
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who made the promise changes her mind.”574 Inalienable rights “generally relate to deeply 

personal decisions that are central to most people’s identity and sense of self.”575 These include 

decisions about marriage and having children as part of a relationship. As Professor Carl 

Coleman has argued in the context of pre-embryo disputes, “[m]aking the right to control these 

decisions inalienable ensures that, as a person’s identity changes over time, she will not be 

forced to live with the consequences of prior decisions that are no longer consistent with the 

values and preferences of the person she has become.”576 This argument raises again the question 

of harm, but focuses on that which will be imposed on those who are forced to become genetic 

parents if the agreements they had signed are enforced. 

 Some justify the conclusion that the right not be a parent—in this case a genetic parent—

is inalienable because of the emotional nature of reproductive decisions such as the decision to 

become a surrogate mother. This characteristic of reproductive decisions, alongside the difficulty 

of predicting one’s response to life-altering experiences such as parenthood or infertility, may 

lead to the conclusion that it is “impossible to make a knowing and intelligent decision to 

relinquish a right in advance of the time the right is to be exercised.”577 Moreover, both 

Coleman578 and the Doe court similarly ground their objection to the contractual approach in 

 
574 Id. at 92. 
575 Id. at 95. 
576 Id. at 96. 
577 Id. at 98. 
578 Coleman set out to offer an alternative path for the resolution of pre-embryo disposition disputes. According to the 
proposed model, which is based on the idea of mutual consent and is sometimes referred to as “The Contemporaneous 
Consent Approach,” decisions regarding the disposition of frozen pre-embryos will not be contractually binding. 
Parties may therefore change their mind about dispositional decision at a later point in time, in such case “the mutual 
consent principle would not be satisfied and the previously agreed-upon disposition decision could not be carried out.” 
Id. at 111. Without delving into the details of this approach, I will note that it has been employed by courts in several 
states across the United States that rejected the contractual approach as appropriate to resolve the disputes before them. 
See, e.g., A.Z. v. B.Z., 725 N.E.2d 1051 (Mass. 2000) (holding an IVF clinic consent form signed by the parties to the 
divorce case unenforceable and stipulating the wife receive the couple’s pre-embryos in the event of their separation); 
J.B. v. M.B., 783 A.2d 707 (N.J. 2001) (holding that a former husband and wife had never entered into a separate, 
binding contract that specified disposition of pre-embryos, that the former wife could not be forced to allow a surrogate 
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societal values and “conceptions about the nature of family relationships and the strength of 

genetic ties,”579 as well as in concerns about the commodification of children and 

reproduction.580 

 Yet this type of public policy concern should not necessarily lead to rejecting the 

contractual approach all at once. As Professor Cohen argues in response to Coleman, some 

individuals may end up regretting their contractual choices about genetic parenthood.581 This is 

true even if service providers such as sperm banks or fertility clinics take steps to better the 

conditions under which people consent to undergo IVF treatments or donate gametes.582 In this 

sense, the context of reproduction is not different from other areas of life where contracts are 

held valid even though errors people have made in entering them may have significant 

consequences for their personal welfare.583  

 Moreover, and as law Professor Martha Ertman argues with regard to gamete markets, 

“market mechanisms provide unique opportunities for law and culture to recognize that people 

form families in different ways.”584 The mechanisms of supply and demand operate to subvert a 

majoritarian morality that may otherwise prevent single women like Danielle and Doe from 

 
mother to bear a child from the wife’s pre-embryos, and that contracts entered at the time IVF is begun are enforceable, 
except that either party may change its mind—up to a point—regarding the disposition of pre-embryos); In re Marriage 
of Witten, 672 N.W.2d 768 (Iowa 2003) (finding, with regard to pre-embryo contracts, that enforcing prior agreements 
about pre-embryos would violate public policy where a party had changed its mind, that agreements entered at the 
time IVF is begun are enforceable, and that if donors cannot reach a common decision on pre-embryo disposition then 
no disposition of any kind can be made without the signed authorization of both donors). While it is offered as an 
alternative to the contractual approach, it may also be regarded as another, albeit narrower, version of it. As Deborah 
Forman explains, courts employing this approach “presume that cryopreservation contracts should be enforceable, but 
only to a point;” thus “a court following this approach would enforce the agreement in a dispute between the couple 
and the clinic.” Forman, Enforceability, supra note 395, at 385. 
579 Coleman, supra note 573, at 104. 
580 Id. 
581 Cohen, Genetic Parent, supra note 335, at 1181. 
582 Id. 
583 Id. 
584 Martha Ertman, The Upside of Baby Markets, in BABY MARKETS: MONEY AND THE NEW POLITICS OF CREATING 
FAMILIES (Michelle Bratcher Goodwin ed., 2010), at 23. 
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forming families that break from the traditional model.585 Rejecting the contractual approach 

because it undermines certain societal conceptions regarding the “strength of genetic ties” can 

itself be understood as an expression of majoritarian bias toward the genetic model of 

parenthood.586 The genetic model is based in traditional conservative notions of family and fails 

to recognize alternative modes of parenting that are not necessarily based on biological 

parenthood. In this sense, contracts facilitate the variety of kinship models through which singles 

or couples, married or unmarried, and people of the same or different sexes, can become parents 

and start a family.587 With such contracts, “[i]nstead of talking about ‘the’ family as one kind of 

relationship honored above all others by Nature or God—marriage, heterosexuality, genetic 

kinship,” we can “let people decide for themselves when, whether, how and with whom to form 

their most intimate relationships.”588 

 Finally, such arguments against contractual enforcement have limited bearing in the 

context of anonymous sperm donation. Agreements governing the use of donated sperm do not 

concern “intrafamilial” promises. Unlike couples undergoing fertility treatments, the relationship 

between donors and recipients is not a familial one. The social context in which they make the 

decision to become a sperm donor or recipient is different from the intimate setting in which 

infertile couples decide to undergo IVF treatments and may deserve to be treated more like a 

business transaction. As two scholars recently noted, “[f]rom a donor’s perspective, the donation 

of sperm or oocytes is usually a choice that they are able to make without any time pressure, with 

 
585 Id. 
586 Coleman, supra note 573, at 104. 
587 See Martha M. Ertman, What’s Wrong with a Parenthood Market? A New and Improved Theory of 
Commodification, 82 N.C. L. REV. 1, 40–41 (2003) (discussing the theoretical benefits of an alternative insemination 
market, including supplementation of societal notions about family structure). 
588 MARTHA M. ERTMAN, LOVE’S PROMISES: HOW FORMAL & INFORMAL CONTRACTS SHAPE ALL KINDS OF FAMILIES, 
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no urgent medical indication and, in the case of sperm donors, without undergoing an arduous 

and stressful medical procedure.”589 According to them, under circumstances where recipients 

had already (successfully), used the donor gametes or even had simply “chosen a donor and 

made plans and assumptions about future treatment on this basis,” the donor should not be able 

to withdraw consent.590 

2.7.3  Application: Anonymous Sperm Donation Agreements 

For reasons discussed thus far, I argue that in the context of anonymous sperm donation, 

the contractual approach is a more appropriate legal prism through which disputes should be 

resolved. In the following paragraphs, I apply the contractual approach to Teuscher’s case. More 

specifically, I discuss the various issues and questions using the separate agreements signed by 

the donor and Danielle with the sperm bank to decide whether Danielle should regain access to 

her reserved sperm vials may give rise to. 

 Starting with the donor, a court may look for provisions that explicitly deny donors the 

possibility to revoke their consent to use of their sperm. As noted earlier, in most cases, sperm 

donors relinquish their rights without time limits and are not offered the opportunity to revoke 

consent to use of the sperm at a later date. But even assuming such a provision is found in the 

agreement, a court might find it difficult to enforce it if the agreement does not contemplate the 

possibility of the donor losing his anonymity if anonymity has been guaranteed. 

 Similar difficulties may arise with regard to the agreement Danielle, as a recipient, signed 

with the bank. Ideally, such an agreement includes provisions that detail under which 

circumstances the bank can deny her access to sperm vials she had reserved. For example, it may 

 
589 Frith & Blyth, supra note 480, at 638. 
590 Id. at 639–40. 



 128 

include a provision providing that violating the contract she had signed with the bank by seeking 

the identity of the donor may result in losing her rights in the reserved vials. Some direction can 

also be found in provisions that consider the possibility of the donor having a change of heart. 

 If both agreements are silent about the circumstances presented in Teuscher’s case, a 

court may resort to the balancing approach for resolution. In the pre-embryo disposition 

agreements context, for example, in many instances, courts have had to employ the balancing 

test when an existing agreement was silent with regard to all or certain contingencies or when the 

agreement left it to the court to decide.591 

 Indeed, applying the contractual framework will only prove fruitful when agreements for 

anonymously donating and purchasing sperm anticipate a variety of circumstances and 

possibilities that these relationships may entail. One way to increase the chances of enforcement 

is for reproductive service providers to draft better contracts. Sperm donor agreements should 

include detailed provisions that contemplate the possibility of removed anonymity and its 

consequences for both donors and recipients. These provisions should account for different 

scenarios under which anonymity may be lost, including if the identity of the donor was 

discovered intentionally or accidentally. Another scenario to consider is one where the child born 

through sperm donation seeks the identity of the donor rather than the sperm recipient. 

 The possibility of donors revoking their consent to any further use of their sperm vials 

should also be explicitly regarded. Losing anonymity is one reason for the donor to have a 

change of heart. Yet the Doe case demonstrates that there are other weighty reasons, such as 

embracing new religious beliefs, worth considering here. The point is that blanket provisions in 

which donors relinquish their rights in their sperm may be harder to enforce under certain sets of 
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relatively novel circumstances, such as those found in Teuscher’s case. 

 Undoubtedly, the task of predicting the various issues removed anonymity may give rise 

to in the context of sperm donation is not an easy one. Yet another way to simplify agreements 

that regulate sperm donation is perhaps to relinquish anonymity all at once. The Teuscher case 

well illustrates the difficulty of maintaining donor anonymity these days, considering the ease 

with which one can find his or her genetic progeny. The donor sibling registry—a website 

connecting donor-conceived children with one another as well as with gamete donors that now 

has over sixty thousand members—is one example of the elusive nature of donor anonymity 

nowadays. The donor movement, led by donor offspring advocating for more disclosure within 

the gamete industry and a “child’s right to know,” make this task even harder.592 One scholar 

even described the ability of sperm banks and egg agencies to promise anonymity in this age as 

“fraudulent.”593 

 Responding to these changes, a growing number of countries have reversed their long-

held policies protecting gamete donors’ anonymity by collecting donors’ identifying information 

and requiring their consent to be contacted in the future by any resulting offspring.594 The US did 

not join this trend as of yet, although some think the field of sperm donation “is on the verge of a 

major transition.”595  

 The question of donor anonymity and the reasons why different stakeholders in this 

practice, including donors, recipients, and children, may want to maintain or abolish it are 

 
592 See generally SONIA ALLAN, DONOR CONCEPTION AND THE SEARCH FOR INFORMATION: FROM SECRECY AND 
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U. ILL. L. REV. 1443, 1446 (2018). 
594 See generally Sabatello, supra note 330. 
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beyond the scope of this article. The point here is that at-home DNA kits, as well as online 

registries, may soon turn the question of whether donor anonymity is desirable, into whether 

donor anonymity is feasible. 

 The question of remedies also arises when courts choose the contractual approach. In 

considering this question I set aside Danielle’s breach of the contract and the consequences 

which may flow from it. Assuming that the contracts signed by both parties provide that Danielle 

could use the additional vials, what will a court do if the donor or the sperm bank insist on 

denying her access to these vials? Will the court order to release the vials to Danielle or only 

award damages? 

 Once again, pre-embryos disputes may offer some insights. As one scholar noted in that 

context, “[t]he very factor that might lead us instinctively to reject the option of specific 

performance—that the embryos are unique to both parties—in fact provides the basis for it.”596 

While specific performance is typically available when damages are not an adequate remedy, 

given the unique subject matter, courts would generally refuse to award this remedy because of 

concerns over judicial supervision and other practical difficulties. According to Cohen, however, 

“[c]ontracts relating to frozen pre-embryos seem like the paradigmatic case where specific 

performance is appropriate.”597 Contracts that compel genetic parenthood, he explains, do not 

require judicial supervision: “the pre-embryo which has been cryopreserved is already in the 

custody of the clinic and the party now objecting to the contractual arrangement need not do 

anything for the contract to be enforced.”598 

 For contracts relating to anonymous sperm donation, arguments against awarding specific 
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performance seem to apply even less. Not only that the donor is not required to take any steps, 

but the context of sperm donation also operates to eliminate concerns over forcing familial 

relationships or legal parenthood and the supervision difficulties that these, in turn give rise to. 

But the fact that only one party is the genetic progenitor of the disputed gametes may make a 

monetary award an adequate compensation for Danielle, who could use the money to purchase 

other sperm vials. Yet that Danielle already brought one child to the world using the sperm vials 

may carry the same weight as embryos created with both parties’ gametes. In any case, this brief 

discussion shows why courts are better off deciding the appropriateness of the remedy on a case-

by-case basis instead of opting for a “damages-only regime.”599 

2.8 Conclusion 

Reproductive disputes are infamously known for being emotionally charged and difficult 

to resolve. At the same time, technological developments give rise to new types of legal disputes 

surrounding the use of even well-established reproductive practices such as sperm donation. The 

Teuscher case discussed throughout this article provides a valuable opportunity to contemplate 

the legal tools available for those deciding a dispute between sperm recipients’ interest in having 

a child with the sperm they chose and sperm donors’ interest in avoiding genetic parenthood. 

 Analyzing this case against the backdrop of pre-embryo disposition disputes shows that 

the context of sperm donation necessitates careful consideration of the rights at stake. One that 

recognizes that there are different models of parenthood besides genetic parenthood. Realizing 

the unique characteristics of this type of dispute allows us to question the harm unwanted genetic 

procreation may actually impose and to consider new types of harm that confounded procreation 

may entail. The nuanced analysis provided in this article demonstrates that the contractual 
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approach is the more appropriate legal prism to adjudicate such reproductive disputes, 

considering the non-familial context in which they occur. It nevertheless acknowledges that this 

approach has its shortcomings, proposing that reproductive services providers draft contracts that 

are better equipped to govern their long-term relationship with donors and recipients. 

 As more people begin to learn, intentionally or not, about their genetic origins, the more 

the fertility market’s long-held dedication to donor anonymity is undermined. This article intends 

to ease the task of resolving conflicts between these individuals’ reproductive futures. 
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Chapter 3: Men, Fatherhood, and the Regulation of Assisted 

Reproduction in Israel 

3.1 Introduction 

Over a decade ago, two prominent sociologists raised a rhetorical question: How do men 

factor into the reproductive equation?600 Their purpose was to draw attention to the 

overwhelming focus on women’s bodies and experiences in medical research on reproduction.601 

Although “the focus on women makes sense, as it is within their bodies that conception, 

gestation, and birth occur,” they posited, “the lack of attention to men in research on 

reproduction leaves open many important questions, including how men’s reproductive 

contributions are understood.”602 To remedy that, instead of approaching “reproduction qua 

reproduction writ large,” the authors urged a greater focus on specific stages in the reproductive 

process, such as the preconception period.603 These stages create the theoretical possibility of 

paying more attention to men’s reproductive contributions and thinking in more egalitarian 

ways.604 They find, however, that even during the preconception period, there is “the widespread 

and stubborn belief in the overriding significance of women’s role in reproduction.”605 The result 

is “deeply gendered knowledge about reproduction that simultaneously leaves open social and 

clinical questions about men while reinforcing women’s part of the equation.”606 

 
600 Rene Almeling & Miranda R. Waggoner, More and Less Than Equal: How Men Factor in the Reproductive 
Equation, 27 GENDER & SOC’Y 821 (2013).  
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603 Id. at 824. 
604 They look at two particular reproductive sites: Public health initiatives focused on “preconception health” and 
sperm banks. Id. at 822. 
605 Id. at 836. 
606 Id. See also Rene Almeling, Selling Genes, Selling Gender: Egg Agencies, Sperm Banks, and the Medical Market 
in Genetic Material, 72 AM. SOCIOLOGICAL REV. 319 (2007); Rene Almeling, Gender and the Value of Bodily Goods: 
Commodification in Egg and Sperm Donation, 72 L. & CONTEMP. PROBS. 37, 39 (2009); RENE ALMELING, SEX CELLS: 
THE MEDICAL MARKET FOR EGGS AND SPERM (2011); RENE ALMELING, GUYNECOLOGY: THE MISSING SCIENCE OF 
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Yet a similarly lopsided picture is found in legal research. Most studies critically examine 

the relationship between women and the law in various reproductive contexts, whereas only a 

few accounts offer similar riches surrounding men.607 Reproductive rights scholarship, for 

example,  “addresses women’s procreative rights in contexts ranging from abortion to 

infertility,” yet “there is relatively little scholarship about the history of the debate surrounding 

reproductive rights for men.”608 Even basic questions such as “Do men have reproductive 

rights?” and if so, “how far do they reach?”, are largely missing from constitutional reproductive 

jurisprudence.609 

Recently, however, there has been a growing interest in the relationship between men and 

the regulation of human reproduction. Several scholars have undertaken the task of identifying, 

for example, the ways in which men have been integrated into the abortion debate. They show, 

inter alia, that men’s interests have been used by abortion opponents to challenge women’s 

“unilateral abortion rights.”610 However, these studies also show how pro-choice commentators 

and judges have “explicitly acknowledged the ‘deep and proper concern and interest’ of a 

potential father,”611 without denying women’s exclusive authority over this decision.  

In the context of pregnancy, recent scholarly accounts challenge the view of pregnancy as 

exclusively a women’s issue by suggesting that significant care work takes place during 

 
MEN’S REPRODUCTIVE HEALTH (2020). 
607 See, e.g., Dara E. Purvis, Frozen Embryos, Male Consent, and Masculinities, 97 IND. L. J. 611, 638 (2022); Mary 
Ziegler, Men’s Reproductive Rights: A Legal History, 47 PEPP. L. REV. 665, 668 (2020); David Fontana & Naomi 
Schoenbaum, Unsexing Pregnancy, 119 COLUM. L. REV. 309 (2019); Dara E. Purvis, Expectant Fathers, Abortion, 
and Embryos, 43 J.L., MED. & ETHICS 330 (2015); Dawn Johnsen, Respecting Intent and Dispelling Stereotypes by 
Reducing Unintended Pregnancy, 43 J.L., MED. & ETHICS 341 (2015). A similarly unbalanced picture is found in 
social science research. See generally, Marcia C. Inhorn et al., The Second Sex in Reproduction? Men, Sexuality, and 
Masculinity, in RECONCEIVING THE SECOND SEX: MEN, MASCULINITY, AND REPRODUCTION (Marcia C. Inhorn et al. 
eds., 2009) (noting that “Men’s reproductive marginalization is abundantly apparent in the scholarly literature on 
reproduction.” Id. at 1). 
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pregnancy that has nothing to do with the “physical fact of gestation.”612 Such framing aspires to 

undermine “sex-based caregiving stereotypes—and the sex-discriminatory laws that enforce 

them.”613 Male pregnancy is yet another development challenging the identification between 

pregnancy and women. Although still relatively rare, scholars are already pointing out the 

transformative effect transgender men giving birth may have on different aspects of the law, such 

as legal parentage and pregnancy anti-discrimination law, and how it undermines the 

construction of parenting as a “’gendered enterprise’ that ascribes maternal and paternal features 

and roles to people depending on their sex.”614  

Other studies that shed light on the complex relationship between men, law, and 

reproduction, have focused on the more novel context of frozen pre-embryos disputes between 

separating couples. Research suggests that the resolution of these reproductive disputes in both 

international and national tribunals is infused with gendered stereotypes regarding men’s stakes 

in reproduction.615 It happens, for instance, when courts fail to equally recognize the emotions of 

men and women when assessing their desires to become or not to become parents or the harm 

that disrupting their reproductive plans entails.616  

Against this literary backdrop, the purpose of this article is to develop the scholarly 

debate over the gendered aspects of law and reproduction. Specifically, it aims to uncover how 

men are integrated into the regulation of assisted reproduction in theory and practice. First, this 

article examines how policies regulating different assisted reproductive technologies (ART) 
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account for men’s interests, for example, in becoming parents—biological or otherwise—or 

avoiding this role. It also examines how these policies factor in men’s marital status and 

sexuality. Second, it considers how these interests are being conceptualized in the judicial arena, 

where regulatory frameworks governing different ART practices are constantly being 

questioned. As part of this investigation, it analyses precedent-setting cases where provisions 

concerned with the eligibility scope of these ART practices have been challenged.  

This inquiry is made in the unique context of the Israeli legal system. Known as 

possessing one of “the most ART-friendly environments in the world,”617 and a relatively 

centralized and elaborate regulatory system to govern it, Israel makes a particularly valuable 

example for exploring ART law’s relation to men. This article uses it as a case study to show 

what can be learned from the Israeli experience regulating longstanding practices such as gamete 

donation and surrogacy and more novel ones such as posthumous reproduction.  

Furthermore, although Israel’s reproductive policies are the subject of extensive, ongoing 

research, scholarship on how they factor men in is relatively scarce and, for the most part, 

concerns male infertility.618 By focusing on the Israeli reproductive landscape, this article also 

fills this scholarly gap.  

This article proceeds as follows: Part II analyses frameworks governing principal routes 

to biological kinship, such as sperm and egg donation, posthumous reproduction, and surrogacy. 

It shows how these policies essentially discriminate against single men and male same-sex 

couples; access to these practices is contingent upon the presence of a caregiving mother. Other 
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frameworks underestimate men’s desire to rear—not just to sire—children by valorizing genetic 

lineage and conceptualizing fatherhood as merely a financial liability. Both characterizations 

represent a devaluation of men’s interests that has allowed courts to favor the interests of other 

stakeholders.  

Part III then draws on masculinities theory to show how the doctrinal patterns that 

emerge from this article’s analysis correspond with masculine ideals underlying traditional 

perceptions of familial roles. It argues that conceptualizing men’s contribution to the 

reproductive equation as merely biological or financial results in a narrow, indeed stereotypical 

understanding of fatherhood as a relationship divested of nurture and care.  

Part IV considers whether recent changes in this body of law, namely, the Israeli 

Supreme Court’s pathbreaking decision to allow single men and gay couples to access surrogacy 

and ova donation,619 may signal a normative turn in the relationship between men and ART law. 

It then raises several objections to this theoretical proposition.   

3.2 Men, Law, and Reproduction  

In recent years, several legal scholars have undertaken the task of “bringing men back 

into reproductive imaginary, as reproductive partners, progenitors, fathers, nurturers, and 

decision makers.”620 This literary strand, although still limited in scope, provides valuable 

insights on men and reproductive regulation that this article builds on.  

The field of law and reproduction offers several contexts to examine how men factor in 

the reproductive equation. However some contexts, such as abortion, appear particularly 

prominent. Offering the “first legal history of men’s reproductive rights”, Marie Ziegler shows, 
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for example, how men’s interests have been used in American courts by abortion opponents to 

challenge women’s “unilateral abortion rights.”621 Ziegler explains that before the seminal 

decision in Roe v. Wade, abortion opponents suggested that opposing abortion recognized the 

importance of reproduction to both men and women.622  After Roe, “pro-lifers used sympathy for 

men’s rights as an argument for a constitutional amendment that would overturn Roe.”623 At 

first, this line of rhetoric linked these rights with the traditional family and the marriage 

institution as a whole.624 This appeal to tradition and history tied men’s rights to their traditional 

roles as providers and sole decision-makers in the family.625 Much of this changed during the 

1980s when marriage rates declined and divorce rates peaked, making it no longer useful to 

frame men’s rights as an extension of the right to marry. Instead, “pro-life activists and their 

allies emphasized the importance of formally equal treatment for men’s and women’s 

reproduction.”626  

Other accounts of men’s place withing the American abortion debate suggest that pro-

choice commentators and judges have also “explicitly acknowledged the ‘deep and proper 

concern and interest’ of a potential father.”627 Supreme Court Justices, for instance, grappled 

with the husband’s interests in the abortion context while explaining that “Autonomy, rather than 

family roles, demanded that the decision whether to terminate a pregnancy rest solely with the 

pregnant woman.”628  

 
621 Ziegler, supra note 607, at 670. 
622 Id. at 677. 
623 Id. at 676. 
624 Id. at 679. 
625 Id. 
626 Id. at 686. 
627 Purvis, Expectant Fathers, supra note 607, at 331.  
628 Id. at 332. 
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Additional explorations into men’s stakes in abortion, such as the one found in Carol 

Sanger’s seminal book About Abortion,629 undermine stereotypical depictions of men’s 

procreative interests by identifying which factors would make a pregnancy unwanted for men.630 

Looking at different types of circumstances, such as embryo disputes and “post-mortem 

pregnancies,”631 Sanger finds that “men’s reasons for terminating a pregnancy or destroying an 

embryo—wrong time, wrong partner, too poor, too tired, too committed—are strikingly similar 

to the reasons given by women for ending an unwanted pregnancy.”632 Furthermore, “Both sexes 

want to do right by their children, the ones they already have and the ones they expect in the 

future. Recognizing that parenthood is not just a change in parental status but a change in 

everything, they also want to do right by themselves.”633 Sanger’s finding about men’s reasons 

for wanting to avoid procreation being “more generic than gendered,”634 stands in contrast to the 

view set forth by abortion opponents over the years of men as “uninvested in their expectational 

parental interests.”635 

Pregnancy is yet another prominent site in research on men and reproduction. The reality 

that usually only women become pregnant has led to pregnancy being viewed as exclusively a 

women’s issue. Recent scholarly accounts, however, challenge the premise that pregnancy is a 

“woman’s domain”.636 David Fontana and Naomi Schoenbaum, for example, attempt to “unsex 

 
629 CAROL SANGER, ABOUT ABORTION: TERMINATING PREGNANCY IN TWENTY-FIRST-CENTURY AMERICA 190 (2017). 
630 Id. 
631 Id. at 193. The term refers to cases “in which men must decide whether to withdraw care from brain-dead or 
comatose pregnant women, understanding that to do so ends the fetus’s life as well.” Id. 
632 Id. at 209. 
633 Id. 
634 Id. at 190.  
635 Purvis, Expectant Fathers, supra note 607, at 330. 
636 Fontana & Schoenbaum, supra note 607, at 312–13. That is notwithstanding sociological studies showing how 
technological developments, such as fetal ultrasonography, has contributed to a change in women’s and men’s 
experience of pregnancy. As Margaret Sandelowsky has argued, “fetal ultrasonography has had the effect of increasing 
the involvement of expectant fathers in pregnancy and, thus, has furthered a trend toward . . . a more egalitarian role 
for fathers.” Margarete Sandelowski, Separate, but Less Unequal: Fetal Ultrasonography and the Transformation of 
Expectant Mother/Fatherhood, 8 GENDER & SOC’Y 230, 231 (1994). See also SANGER, supra note 629, at 188. 
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pregnancy” by showing that significant care work takes place during pregnancy that has nothing 

to do with the “physical fact of gestation.”637 Such care work includes “acquiring many goods 

that are needed either during the pregnancy or after birth” such as diapers, a car seat, or a crib;638 

attending a newborn-care class or an infant first aid and CPR;639 and developing relationships 

with third-party care providers including obstetricians, midwives, doulas, and pediatricians.640  

From a legal perspective, the failure to see the care work that both men and women can 

undertake during pregnancy has meant failing to treat them as similarly situated when the 

regulation in question has nothing to do with “the mother’s body.”641 The result is sex-

discriminatory laws that enforce “sex-based caregiving stereotypes.”642 Importantly, this division 

of labor during pregnancy, which associates women with caregiving and men with breadwinning, 

may not be easily reversed after birth.643  

Another challenge to the identification between pregnancy and women is found in male 

pregnancy. Although still relatively rare, scholars are already pointing out the transformative 

effect transgender men giving birth may have on different aspects of the law, such as legal 

parentage and pregnancy anti-discrimination law. According to Alice Margaria, for example, 

male pregnancy challenges the “’dominant ideology of the family’ which identifies the 

heterosexual, marital family with biological children.”644 Writing about disputes concerning the 

status of trans parents on their children’s birth certificates in the U.K. and Germany, she explains 

how male pregnancy undermines the construction of parenting as a “’gendered enterprise’ that 

 
637 Fontana & Schoenbaum, supra note 607, at 313–14. 
638 Id. at 327–28.  
639 Id. at 328–29. 
640 Id. at 330. 
641 Id. at 313–14. 
642 Id. at 313. 
643 Id. 
644 Margaria, supra note 614, at 235. 
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ascribes maternal and paternal features and roles to people depending on their sex.”645 These 

ideologies not only occupy “a significant place in common imagination,” but also shape how the 

law defines and regulates ‘fatherhood’ and ‘motherhood’.646 Male pregnancy represents a novel 

aspect of the discourse on men and reproduction, raising fundamental legal questions that 

scholars have only begun to address.   

Relatedly, there has been some research surrounding men and childbirth. Historical 

accounts, such as the one provided by Judith Walzer, show how men made their way into 

delivery and labor rooms.647 Partners, and more specifically expectant fathers, have not always 

been part of the hospital birth experience. Motivated by their desire to be with their wives 

through the process and witness the birth of their children, men have challenged exclusionary 

policies and protocols developed during the 1930s and 1940s in American hospitals.648 In doing 

so, men have “created unprecedented new roles for themselves to participate in a traditionally 

women’s event.”649 

Other studies that shed light on the complex relationship between men, law, and 

reproduction, have focused on frozen pre-embryos disputes between separating couples. These 

disputes have become more prevalent in the past two decades with the spread of ART. They 

often include factual consideration of “the positions of the parties, the significance of their 

interests, and the relative burdens that will be imposed by differing resolutions,”650 thus 

 
645 Id. 
646 Id.  
647 JUDITH WALZER LEAVITT, MAKE ROOM FOR DADDY: THE JOURNEY FROM WAITING ROOM TO BIRTHING ROOM 89 
(2009). 
648 Id. at 87.  
649 Id. at 286. 
650 Davis v. Davis, 842 S.W.2d 588, 604 (Tenn. 1992) aff’d on reh’g, 1992 WL 341632 (Tenn. Nov. 23, 1992). 
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providing valuable insights on how men’s stakes in procreation are being legally 

conceptualized.651  

Research that focused on the gendered dimensions of frozen pre-embryos disputes, for 

instance, shows how the resolution of these legal conflicts is infused with gendered stereotypes 

regarding men’s and women’s stakes in reproduction. Recent applications of the balancing 

approach demonstrates how such stereotypes may come to have a significant role in evaluations 

of expectational parental interests.652 Courts’ failure to equally recognize the emotions of men 

and women when assessing their desires to become or not become parents is one expression of  

this phenomenon.653 There is a stark contrast between how women’s desires to become mothers 

are being credited and how men’s emotional arguments are being dismissed.654 Examples include 

cases where men raised concerns over the psychological impact of forced parenthood, the harm 

of knowing embryos were destroyed when they believe them to be human life, and the effect of 

pursuing IVF pregnancy upon their existing relationships and children.655 Furthermore, the 

perceived harm of unwanted parenthood is framed by courts primarily as financial harm 

embodied in men’s obligation for child support.  

Similar observations were made with regard to the European Court of Human Rights’ 

(ECtHR) ART jurisprudence, which includes several highly publicized cases involving frozen 

pre-embryo disputes. The advent of ARTs, one scholar noted, “has been a partially missed 

 
651 Most jurisdictions have not set forth laws and regulations directly addressing the disposition of frozen embryos. In 
the American context, this legal void has meant that case law on pre-embryo disposition is often characterized as a 
“mess” and followed by calls for a “clear, uniform set of rules.” See, e.g., I. Glenn Cohen & Eli Y. Adashi, Embryo 
Disposition Disputes: Controversies and Case Law, 46 HASTINGS CTR. REP. 13, 16 (2016). See also Mary Ziegler, 
Beyond Balancing: Rethinking the Law of Embryo Disposition, 68 AM. U. L. REV. 515, 518 (2018).     
652 Purvis, Expectant Fathers, supra note 607, at 336. 
653 Purvis, Frozen Embryos, supra note 607, at 638. 
654 Id. at 640. 
655 Id. at 637–644. 
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opportunity for rethinking the parameters of legal fatherhood.”656 One example is the rejection of 

“a potential disconnection between the biological, the social and the legal dimensions of 

fatherhood,” treating it instead as a unitary status that necessarily includes a genetic 

component.657  

Such studies build on earlier studies, such as that of Sally Sheldon, who has argued with 

regard to ART law in the U.K. “that the legal recognition of fathers is often grounded primarily 

in deep rooted beliefs in the symbolic importance of fathers rather than, as might be assumed, in 

more practical concerns with ensuring the presence of a social father.”658  

The next part expands the scope of legal inquiry over men as reproductive stakeholders. 

It uses the insights about men and reproductive regulation found in the varied accounts surveyed 

thus far to analyze policies governing prominent ART practices such as gamete donation, 

surrogacy, and posthumous reproduction.  

3.3 Assisted Reproduction in Israel 

Israel is considered exceptional in legalizing or otherwise facilitating the use of ART. It 

is regarded as possessing one of “the most ART-friendly environments in the world,” standing 

“at the epicenter of fertility-related research and practice and support the supply and demand 

sides of the ART market with avidity.”659 Illustratively, it provides women with elaborate public 

funding for nearly all reproductive medical services.660 It also holds the world’s record in the 

 
656 MARGARIA, supra note 615, at 68–69.  
657 Id. at 61. 
658 Sheldon, supra note 615, at 526. 
659 Waldman, supra note 617, at 68.   
660 Ruth Landau, Israel: Every Person Has the Right to Have Children, in THIRD PARTY ASSISTED CONCEPTION 
ACROSS CULTURES: SOCIAL, LEGAL AND ETHICAL PERSPECTIVES 129, 131 (Eric Blyth & Ruth Landau eds., 2003) 
(“Reproductive rights are viewed as part of Israelis’ health rights . . . treatment for assisted conception is an integral 
part of the ‘health basket’ funded by [the National Health Insurance Law (1994)].”). 
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number of IVF clinics per capita,661 and in 2016, had among the highest number of IVF cycles 

performed.662  

Importantly, most assisted reproductive practices in Israel are operating under some type 

of regulatory oversight.663 However, as the following analysis shows, the level of governmental 

scrutiny over the use of assisted reproduction ranges from laws, regulations, case law, and even 

non-binding guidelines issued by the Israeli Attorney General. 

The apparatus governing assisted reproduction in Israel is traditionally attributed to the 

state’s pro-natalist ethos. Historical, religious, and cultural factors explain why reproduction is a 

central feature of Israeli familism and society.664 These include demographic policies conceived 

in its early years in order to achieve a high birth rate among Jewish women to bolster the 

fledgling nation.665 There is, as well, the historical trauma of the Holocaust and seeing the revival 

of the Jewish people as part of a national and individual healing process.666 The biblical 

commandment to “be fruitful and multiply,” has also been viewed as “construing procreation as 

a key constituent of a Jewish person’s moral integrity.”667  

However, over the years scholars have begun offering more nuanced accounts of the 

state’s enthusiastic attitude toward procreation, calling into question the “national myth” of 

 
661 Daphna Birenbaum-Carmeli, Thirty-Five Years of Assisted Reproductive Technologies in Israel, 2 REPROD. 
BIOMEDICINE & SOC’Y ONLINE 16, 17 (2016). 
662 Ido Alon, Rosa Urbanos-Garrido & Jose Guimón, Regulatory Responses to Assisted Reproductive Technology: A 
Comparative Analysis of Spain And Israel, 36 J. ASSISTED REPRODUCTION & GENETICS 1665, 1669 (2019).   
663 As such, it may be contrasted with the U.S. where regulation is relatively scarce outside the context of abortion. 
HENRY T. GREELY, THE END OF SEX AND THE FUTURE OF HUMAN REPRODUCTION 57–58 (2016). 
664 See Daphna Birenbaum-Carmeli & Yoram S. Carmeli, Reproductive Technologies Among Jewish Israelis: Setting 
the Ground, in KIN, GENE, COMMUNITY: REPRODUCTIVE TECHNOLOGIES AMONG JEWISH ISRAELIS 6–7 (Daphna B. 
Carmeli & Yoram S. Carmeli eds., 2010) (describing the origins of the Jewish Israeli familism and pronatalism and 
their characteristics); see also SUSAN MARTHA KAHN, REPRODUCING JEWS: A CULTURAL ACCOUNT OF ASSISTED 
CONCEPTION IN ISRAEL 1 (2000); Nitza Berkovitch, Motherhood as a National Mission: The Construction of 
Womanhood in the Legal Discourse in Israel, 20 WOMEN’S STUD. INT’L F. 605 (1997).  
665 Birenbaum-Carmeli & Carmeli, supra note 664, at 6–7. 
666 Id. 
667 Id. 
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Jewish pro-natalism. Sociologist Daphna Birenbaum-Carmeli, for example, argues that “behind 

the language of pronatalism for the sake of Jewish regeneration, anti-natalist undercurrents 

stigmatized high fertility.”668 According to her, measures such as minimal child allowances, 

reduced child-related benefits, and short maternity leaves undermine the “accepted image of 

pronatalism.”669 More recently, Karin Carmit-Yefet suggested that there is a hidden “layer” of 

separatist pro-natalism that discriminates between different categories of Jewish women.670 

Mizrahi women’s duty as citizens, for example, was conceptualized in terms of avoiding 

motherhood and their contribution to the Jewish collective in constraining their reproductive 

capacity.671 This article further complicates the unitary view of Israeli pro-natalism by exploring 

the gendered dimensions of Israeli reproductive regulation. 

3.3.1 Sperm Donation 

Sperm donation in Israel is regulated through public health regulations and circulars 

issued by Israel’s Director General of the Ministry of Health.672 Promulgated under Section 33 of 

the Public Health Ordinance of 1940,673 these circulars and other public health regulations set the 

general framework for establishing sperm banks and the operation of artificial insemination and 

 
668 See also Daphna Birenbaum-Carmeli, The Politics of “The Natural Family” in Israel: State Policy and Kinship 
Ideologies, 69 Soc. Sci. & Med. 1018 (2009) [hereinafter Birenbaum-Carmeli, Natural Family]. 
669 Id. at 1019. 
670 See generally Karin Carmit Yefet, In the Name of the Mother: Rethinking Israel's Separatist Pro-Natalist Policy, 
48 MISHPATIM 521 (2019) (in Hebrew).  
671 Karin Carmit Yefet, Orientalism, Gender, and the Law: The Mizrahi M(O)ther as the Other in Israeli Law and 
Society, 41 TEL-AVIV U. L. REV. 689, 695 (2019) (in Hebrew).  
672 People’s Health Regulations (Sperm Bank), 5739–1979, KT 3996 1448 (Isr.) [hereinafter Sperm Bank 
Regulations]. The Circulars of the Director General of the Ministry of Health are issued thereunder, the last of which 
was circulated in 2007. AVI ISRAELI, MINISTRY OF HEALTH, RULES REGARDING THE MANAGEMENT OF A SPERM BANK 
AND INSTRUCTIONS FOR PERFORMING ARTIFICIAL INSEMINATION (2007) [hereinafter CIRCULAR ON SPERM BANKS]. 
673 Public Health Ordinance 1940, 1065 Iton Rishmi (Official Gazette) 191, 239a (as amended), Nevo Legal Database 
(by subscription, in Hebrew) (Isr.); see generally LAW LIBRARY OF CONGRESS, ISRAEL: REPRODUCTION AND 
ABORTION: LAW AND POLICY 13–14 (2012), https://www.loc.gov/law/help/il-reproduction-and-abortion/israel-
reproduction-and-abortion.pdf. 
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in vitro fertilization.674  

 According to the regulations, only single or married women are eligible to receive a 

sperm donation or become a parent through anonymous sperm donation.675 Infertile single men, 

regardless of their sexuality, cannot access this reproductive route. The same is true for gay 

couples where both spouses cannot use their sperm to produce a child. Put differently, men are 

ineligible sperm recipients outside of the heterosexual relationship. Compared to those groups 

excluded by other reproductive routes, this restriction potentially excludes a smaller group of 

individuals who want to become fathers, which may explain why neither single men nor gay 

couples have challenged it since it was established. For the purpose of this article, however, the 

fact that both scenarios have not even been contemplated by this framework hints at the law’s 

attitude toward men as reproductive stakeholders. 

More illustratively, men are integrated into the regulation of sperm donation in two 

contexts: First, regarding intended fathers’ legal responsibility for the resulting child. In the case 

of a married recipient, the husband must sign an affidavit declaring that he will be considered the 

father of the future child “for all intents and purposes,” including inheritance and alimony.676 

This provision was added following a highly publicized case from 1980, where the Supreme 

Court had to decide whether a husband who had given his consent to insemination procedures 

 
674 People’s Health Regulations (IVF), 5747–1987, KT 5035 987 (Isr.) [hereinafter IVF Regulations]. Pursuant to 
these regulations, two circulars have been distributed setting the rules under which in vitro fertilization using the sperm 
from a non-anonymous sperm donor can be performed. Note that unlike ova donation (and surrogacy), which are 
addressed in primary legislation, sperm donation is regulated by administrative rules only; as such, many issues that 
arise in this reproductive context are left unattended. M. Wygoda, The Influence of Jewish Law on Israeli Regulation 
of Sperm Banks, 5 ETHICS, MED. & PUB. HEALTH 116, 122–23 (2018). 
675 At first, the regulatory framework differentiated between married and single women by requiring unmarried women 
to be evaluated by a psychiatrist and a social worker to determine their eligibility for sperm donation. A petition 
challenging these provisions was settled after the state agreed to nullify the discriminating rules. See generally Judy 
Siegel-Itzkovich, Israeli Court Overturns IVF Treatment Rules, 314 B. MED. J. 538 (1997). 
676 CIRCULAR ON SPERM BANKS, supra note 672, § 23(a)–(b).  
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was liable for child support for the child conceived via sperm donation from a stranger.677 At the 

time, the law did not require that the husband’s consent be given in any particular form.678 The 

Court thus relied on the doctor’s testimony that the husband agreed to the insemination, 

providing the basis for imposing child support payments after the couple’s divorce.679  

 The second context in which men are regarded by the regulation of sperm donation is 

mandated donor anonymity. Section 24 of the Circular states that the identities of the donor and 

the recipient must be kept secret; the donor’s identity must also be kept from the resulting 

child.680 For a man and a woman who are not in a relationship to bring a child together, they 

must enter into a “co-parenting” agreement.681 Such an agreement must include the man’s 

consent to the process; he must also acknowledge his obligations toward any resulting child, 

regardless of what he and the intended mother may have agreed to separately.682 Both parties 

must be single, and no monetary exchange can be made between them.683 This provision thus 

explicitly rules out the possibility of known sperm donation. 

 Recently, the Israeli Supreme Court reinforced the legal ban on known sperm donations. 

This 2019 case involved a man and a forty-two-year-old single woman who wanted to use his 

sperm to conceive her child.684 The “donor’s” sperm had already been used to conceive thirty-

five existing children to different women “around the world,” in addition to three children he had 

fathered with his current wife.685 Under such circumstances, the Israeli Ministry of Health 

 
677 See CA 449/79 Salameh v. Salameh, 34(2) PD 779 (1980) (Isr.). 
678 Id. at 784.  
679 Id. at 781. 
680 CIRCULAR ON SPERM BANKS, supra note 672672, § 24.  
681 Id. at § 31.  
682 Id. 
683 Id. 
684 HCJ 4645/18 Doe v. Ministry of Health (Feb. 12, 2019), Nevo Legal Database (by subscription, in Hebrew) (Isr.), 
at 2.  
685 Id. 
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refused to allow the procedure to proceed, claiming that the donor was not planning to carry out 

his parental obligations toward the future child, as required by law in the case of a known 

donation.686  

 The Court ruled in favor of the state, denying the recipient the possibility of using the 

requested sperm. It had questioned the donor’s ability to function as a father to over 38 children 

spread across dozens of family cells around the world, both financially and “materially.”687 The 

fact that the donor was married and resided in the U.S. cast further doubt into his actual role in 

raising the future Israel-based child.688 The Court continued to examine the agreement signed 

between the parties, which basically granted the intended mother complete control over material 

issues relating to the child, including education, religion, health, and place of residency.689 The 

recipient also had exclusive decision-making authority on whether to reveal the donor’s identity, 

the nature of their relationship, and full custody.690 Realizing that the donor would only be a 

father “on paper,” the Court found this parental model to be plausible but illegal.691  

However, the Court not only found the parties’ attempt to engage in known sperm 

donation to be against the law but also normatively undesirable. While stating the reproductive 

rights at stake, the Court found that the recipient’s right to become the parent of a child carrying 

a particular genetic constituency must be weighed against “the harm to the public interest and the 

best interest of the child who will be born and ‘win’ a father whose identity he does not know 

and who is uninvolved in his life.”692 Although it called upon the legislature to address the 

 
686 Id. 
687 Id, at 12. 
688 Id. 
689 Id. 
690 Id. 
691 Id. at 13. 
692 Id. at 8. A similar position was expressed by Justice Baron. Ibid, 16. 
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question of non-anonymous sperm donation in primary legislation,693 it nevertheless expressed 

its position about the harmful effects of abandoning donor anonymity. 

Israeli ART law’s commitment to donor anonymity on the one hand and the 

denouncement of known sperm donation on the other both rule out the possibility of any 

“disconnection between the biological, the social and the legal dimensions of fatherhood.”694 

Instead, men’s parental role is conceptualized as necessarily including a biological component. 

The meaning of this normative stance against the “fragmentation of fatherhood”695 is discussed 

further below. 

However, it is also worth pointing out the Court’s failure to articulate the interest of the 

petitioner in the abovementioned case in becoming a known sperm donor. The Court’s framing 

of the conflicting rights did not include the donor’s interests but was limited to the recipient and 

the future child. There was no mention, for example, of the emotional harm that results from 

having a genetic child “walking about the earth,” the Court announced just several years earlier 

while allowing a regretful sperm donor to withdraw his consent to the use of his donated 

sperm.696 Neither did the Court acknowledge that in the case of this particular donor, the 

existence of dozens of his genetic children with whom he maintained no relationship does not 

seem to have a detrimental effect on his life. This rather indifferent position toward sperm 

donors’ reproductive stakes may be contrasted with the protection afforded to men’s interests in 

becoming genetic parents in the context of posthumous reproduction, which I now turn to 

discuss.  

 
693 Id. 
694 MARGARIA, supra note 615, at 61. 
695 Sheldon, supra note 615, at 527–28. 
696 HCJ 4077/12 Doe v. Ministry of Health, Versa Opinions of the Supreme Court of Israel (Feb. 5, 2013) (Isr.), 
http://versa.cardozo.yu.edu/sites/default/files/upload/opinions/Doe%20v.%20Ministry%20of%20Health.pdf, 23-24. 
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3.3.2 Posthumous Reproduction 

 Posthumous Reproduction (or “PHR”) refers to the process of using the gametes of the 

dead person in order to produce a child postmortem.697 This process sometimes occurs where 

gametes of the deceased have been stored while the deceased was still alive to hedge against 

future infertility.698 In other cases, the gametes are retrieved postmortem through posthumous 

sperm retrieval (PSR). Available since 1980,699 PSR allows family members—most commonly 

spouses—to ask a medical team to retrieve sperm following the death of their loved one.700 This 

is a less viable possibility for women since it is nearly impossible to harvest “prime” eggs after a 

woman’s death,701 which partly explains why PHR is a relatively uncommon reproductive 

practice among women, though not unprecedented.  

In the mid-1990s, shortly before it was first reported that the use of a deceased man’s 

sperm had resulted in a successful pregnancy,702 requests for PHR began to appear in Israel, 

predominantly from surviving spouses.703 In 1996, for example, a widow petitioned the district 

court for an order instructing a sperm bank to release her deceased husband’s stored sperm units 

 
697 BROWNE LEWIS, THE ETHICAL AND LEGAL CONSEQUENCES OF POSTHUMOUS REPRODUCTION: ARROGANCE, 
AVARICE, AND ANGUISH 1 (Sheila A.M. McLean ed., 2017). 
698 This would include, for example, cancer patients undergoing treatments that may compromise their ability to 
procreate later in life. See generally Matrika D. Johnson et al., Sperm Banking for Fertility Preservation: A 20-Year 
Experience, 170 EUR. J. OBSTETRICS & GYNECOLOGY & REPROD. BIOLOGY 177 (2013). 
699 Cappy Miles Rothman, A Method for Obtaining Viable Sperm in the Postmortem State, 34 FERTILITY & STERILITY 
512 (1980).   
700 Id. For an explanation of the various methods used to retrieve the sperm, see Zamip P. Patel et al., Request for 
Posthumous Fatherhood with Perimortem Surgical Sperm Retrieval, in ASSISTED REPRODUCTION TECHNIQUES: 
CHALLENGES & MANAGEMENT OPTIONS 353–55 (Khaldoun Sharif & Arri Coomarasamy eds., 2012).  
701 Jacqueline Clarke, Dying to Be Mommy: Using Intentional Parenthood as a Proxy for Consent in Posthumous Egg 
Retrieval Cases, 2012 MICH. ST. L. REV. 1331, 1342 (2012). Even in cases where the eggs were preserved during her 
lifetime, successful pregnancy is less likely since “cryopreservation of unfertilized eggs is more difficult than 
cryopreservation of fertilized eggs or embryos.” Id. at 1333. 
702 Philip Cohen & Michael Day, Never Say Die: You Don’t Need to Make Sperm or Even Be Alive to Be a Father, 
161 NEW SCIENTIST 5 (1999) (reporting that “for the first time, sperm taken from a dead man resulted in a human 
birth”). 
703 Vardit Ravitsky, Posthumous Reproduction Guidelines in Israel, 34 HASTINGS CTR. REP. 6 (2004). 



 151 

to her custody.704 The couple had been undergoing fertility treatments when the husband was 

diagnosed with cancer.705 In a surprisingly short opinion, considering the novelty of these legal 

issues at the time, the district court decided in favor of the widow, explaining that the deceased 

could have foreseen the possibility that his sperm would be used for fertilization.706 The timing 

of when he gave it for storage was taken as an “implied consent” to the use of his sperm 

posthumously.707 

After several requests for PHR were presented to medical practitioners, the Attorney 

General of the Government of Israel published a set of guidelines for regulating posthumous 

reproduction.708 They set forth a two-step framework detailing the processes through which 

requests for the retrieval and use of sperm should be handled medically and legally.709 Requests 

for the use of the sperm, for example, are to be decided on a case-by-case basis by the court.710  

The IAG Guidelines went further by presenting an official normative stance on PHR that 

was intended to provide the courts with direction about how these cases should be decided. The 

Guidelines identified two principal stakeholders in this reproductive practice: the deceased and 

his spouse.711  

As for the former, respect for his wishes regarding PHR, deriving from his right to 

autonomy and bodily integrity, is a principal consideration in each case.712 Therefore, “when the 

 
704 CC (TA) 1922/96 Anonymous v. International Medical Services H.M.C. Ltd. (Sept. 21, 1997), Nevo Legal 
Database (by subscription, in Hebrew) (Isr.), at 2.  
705 Id. at 1.  
706 Id. at 4. 
707 Id. 
708 Retrieving Sperm Postmortem and Its Use, 1.2202 Att’y Gen. Guidelines (Oct. 27, 2003), 
http://www.justice.gov.il/Units/YoezMespati/HanchayotNew/Seven/12202.pdf [hereinafter IAG Guidelines]. 
709 Id. §§ 23–26, 27–32.  
710 Id. § 23. In most cases, these requests are brought before family courts, as part of civil lawsuits filed against the 
District Attorney’s Office and the medical facility holding the sperm. The Attorney General must file its opinion 
regarding each and every case. 
711 Id. § 9.  
712 Id. §§ 9–10.  
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deceased has expressed an explicit objection, the courts are advised to view the objection as an 

overriding consideration and to deny the request.”713 However, in the absence of explicit consent 

or objection, decisions on PHR should be made based on the presumed wish of the deceased.714 

In assessing that presumption, courts are instructed to rely “on prior behavior and on the 

testimony of family and friends,”715 as well as on the assumption “that a man who lived in a 

loving relationship with a woman would want her to have his genetic child after his death even if 

he never had the opportunity formally to express such a desire.”716 This assumption is based on 

the premise that “couples who live together, whether in marriage or a common law union, 

naturally and almost invariably intend to have children at some time in the future.”717 Although 

posthumous reproduction is practiced in several countries around the world, this liberal attitude 

toward regulating PHR positions Israel as an outlier.718  

3.3.2.1 Posthumous Fatherhood 

In the years that followed their publication, courts took a relatively expansive approach 

toward PHR while relying on the IAG Guidelines. In 2003, for example, a family court granted a 

childless widow’s request to use her husband’s sperm to conceive a child following his death.719 

The couple had been married for three years, during which they underwent fertility treatments.720 

The husband passed away before any child resulted from these treatments.721 That same day, his 

 
713 Ravitsky, supra note 703, at 6. 
714 IAG Guidelines, supra note 708, § 11.  
715 Ravitsky, supra note 703, at 6. 
716 Id. 
717 Ruth Landau, Posthumous Sperm Retrieval for the Purpose of Later Insemination or IVF in Israel: An Ethical and 
Psychosocial Critique, 19 HUM. REPROD. 1952, 1953 (2004).  
718 See, e.g., Nofar Yakovi Gan-Or, Securing Posterity: The Right to Postmortem Grandparenthood and the Problem 
for Law, 37 COLUM. J. GENDER & L. 109 (2019). 
719 FamC (Kfar Saba) 11870/03 Y. S. v. State of Israel (Sep. 29, 2003), Nevo Legal Database (by subscription, in 
Hebrew) (Isr.), at 3–4. 
720 Id. at 2. 
721 Id. 
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sperm was harvested from his body and was frozen.722 In allowing PHR in this case, the court 

relied on the fact that the deceased had participated in fertility treatments, which provided 

evidence that he wanted to have children with his spouse.723 The court found that in the absence 

of any indication to the contrary, we may assume that the deceased would have also wanted to 

have children posthumously under such circumstances.724  

Other examples illustrate how little evidence courts have been willing to accept in 

deciding that it was the deceased’s wish to become a father posthumously. In 2006, the Tel Aviv 

District Court was faced with a request from a widow to use her husband’s sperm after he died 

unexpectedly at age twenty-six, a month after their wedding.725 The court framed its decision as 

having to balance her wish to exercise her right to parenthood, and the deceased’s presumed wish 

regarding PHR inferred from the factual background provided by her and other family members 

about the couple’s plans to have children together.726 What stood out most in the decision was 

the court’s statement that retrieving sperm from the deceased while he was on life support 

constituted consent to PHR from both him and his wife.727 Such bold finding raises ethical and 

moral questions about the deceased’s bodily integrity and illustrates how men’s interests tend to 

be overshadowed in these emotionally fraught court proceedings.  

Moreover, existing case law suggests that inquiries over the deceased’s presumed wish 

do not distinguish between a man’s desire to become a father over the course of one’s life and 

wanting to become one after death. Instead, questions about the deceased’s reproductive 

 
722 Id. 
723 Id. at 3. 
724 Id.  
725 FamC (TA) 58540/05 K.B.L. v. Sourasky Medical Center in Ichilov (Sep. 2, 2006), Nevo Legal Database (by 
subscription, in Hebrew) (Isr.), at 2.  
726 Id. at 4.  
727 Id. at 7.  
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preferences merge into a single inquiry over his generic wish to have children, reducing his 

procreative aspirations as merely wanting to have biological children rather than raise them.  

This feature of PHR is particularly evident in another line of court cases, which involve 

bereaved parents’ requests to use their sons’ sperm.728 Since 2003, Israel has witnessed an 

overwhelming growth in requests for PHR presented by bereaved parents.729 That is 

notwithstanding the IAG guideline that explicitly excludes parents of deceased men from using 

PHR, explaining that “despite the empathy to parents of a deceased man, whom their sorrow and 

grief knows no limits,” such an intimate and private decision is only for the couple to make.730 

Parents, therefore, have no legal standing regarding the sperm of their deceased child.731  

Several cases involving posthumous grandparenthood made it all the way to the Israeli 

Supreme Court, requiring it to confront the inconsistency between the state’s normative stance 

and the courts’ permissive attitude toward it.732 In 2013, for example, Haderet and Roni Meiri 

wanted to use their twenty-eight-year-old son’s sperm for reproduction after being killed in a 

military training exercise.733 Like other parents pursuing PHR, they wanted to contract with a 

third-party woman who would become their grandchild’s mother.734 Astonishingly, the son had 

been married for three months before the accident;735 and his widow had opted against using the 

sperm herself and objected to posthumous grandparenthood because, in her view, the deceased 

 
728 Yakovi Gan-Or, supra note 718. 
729 See, e.g., FA (CT) 7457-05-15 M. A. v. H. M. et al. (Oct. 17, 2015), Nevo Legal Database (by subscription, in 
Hebrew) (Isr.) [hereinafter: FA 7457-05-15], at 12. 
730 IAG Guidelines, supra note 708, §§ 20–21.  
731 Id.  
732 See, e.g., FAR 1943/17 Shahar v. State of Israel (Aug. 15, 2017), Nevo Legal Database (by subscription, in Hebrew) 
(Isr.), at 9. For an overview of cases involving posthumous grandparenthood see Yael Hashiloni-Dolev & Zvi Triger, 
The Invention of the Extended Family of Choice: The Rise and Fall (To Date) of Posthumous Grandparenthood in 
Israel, 39 NEW GENETICS & SOC’Y 250 (2020). 
733 Rahel Jaskow, Dead Reservist’s Parents May Use His Sperm, Against Widow’s Wishes, TIMES OF ISRAEL (Mar. 
25, 2015), https://www.timesofisrael.com/dead-reservists-parents-may-use-his-sperm-against-widows-wishes/. 
734 Id. 
735 Id. 
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would not want to produce children he would not be able to raise, let alone with a woman he did 

not know.736 Despite such evidence, the family court ruled in favor of the bereaved parents on 

the grounds that they better represented their son’s reproductive wishes than the widow.737 The 

district court later affirmed this decision.738  

Both the widow and the state appealed the decision to the Supreme Court, which ruled 

against the parents.739 The Court reasoned that the parents provided no evidence to contradict the 

widow’s assertion. It also reiterated the IAG Guidelines position that the widow is the person 

best situated to testify to the deceased’s wishes.740 The Court further held that in cases where the 

deceased was married or in a long-term relationship, only the spouse would be allowed to use the 

deceased’s sperm for reproduction.741  

The Court’s attempt to limit the use of PHR in Meiri did not, however, stop parents from 

trying to challenge its ruling. In 2018, for example, the Court had to address the matter again 

after a couple who had lost two of their sons wanted to use the sperm of their elder son, who died 

at the age of 27.742 The deceased was in a long-term relationship for seven years before his 

death.743 While his former girlfriend did not want to use the sperm herself, she did not object to 

the parents’ request to allow one of the deceased’s childhood friends to use it herself.744 The 

family court rejected the parents’ claim based on the Supreme Court’s decision in Meiri.745 On 

 
736 FamC (Petah Tikva) 31344-09-13 Anonymous v. State Attorney Office (Mar. 18, 2015), Nevo Legal Database (by 
subscription, in Hebrew) (Isr.), at 5. 
737 Id. 
738 FA 7457-05-15, at 21. 
739 FAR 7141/15 Anonymous v. Anonymous, (Dec. 22, 2016), Nevo Legal Database (by subscription, in Hebrew) 
(Isr.), at 110–111.  
740 Id. at 50–51. 
741 Unless he had provided explicit consent to become a father posthumously. Id. at 37.  
742 FAR 6046/18 Attorney General v. Anonymous (Sept. 2, 2019), Nevo Legal Database (by subscription, in Hebrew) 
(Isr.), at 13. The sperm has been retrieved posthumously. 
743 Id. at 2. 
744 Id. 
745 Id. 
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appeal, the district court reversed the decision explaining that the case presented “extreme 

circumstances” under which the Court said it would be appropriate to allow the parents to prove 

that the deceased’s presumed wish was to allow another woman to use his sperm.746 For 

example, following the death of his younger brother, the deceased, who was 19-years-old at the 

time, wondered why his parents didn’t ask to retrieve his sperm.747  

The Supreme Court reversed the district court’s decision.748 It found no indication that 

the deceased would have wanted to have a child posthumously with someone other than his 

partner.749 In refusing to make exceptions to the rule that only the deceased’s partner may use his 

sperm, the Court reiterated that PHR is made legally possible out of respect for the deceased’s 

wishes, deriving from his right to autonomy and bodily integrity.750 The Court further clarified 

that we must not confuse the parents’ wishes and those of the deceased when deciding over his 

presumed wish.751  

From men’s perspective, the Supreme Court’s attempt to limit the use of PHR recognizes 

their right to control their reproductive capacity posthumously. Yet the absence of legislative 

guidance and the ease with which lower courts are consistently willing to overlook men’s 

interests in this reproductive context require overseeing their lax interpretation of the presumed 

wish principle. Furthermore, the Court did leave open the possibility for parents to use their 

child’s sperm when the latter did not have a partner and for women to turn their partners into 

posthumous fathers based only on the existence of a marriage or a long-term relationship.  

 
746 Id. at 2-3.  
747 Id. at 3. 
748 Id. at 9. 
749 Id. at 5. 
750 Id. at 6. 
751 Id. at 5-6.  
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3.3.2.2 Posthumous Motherhood 

 But to understand the problematic treatment of men’s interests in the context of PHR, it is 

not enough to look at how the posthumous use of sperm has been regulated and practiced but 

also at that of ova. As earlier mentioned, PHR has been far less prevalent among women both 

inside and outside of Israel. While the limits of reproductive technology may explain this 

discrepancy, it doesn’t tell the whole story—certainly not in Israel.  

 For instance, even though PHR is technologically possible for women who have frozen 

their eggs before passing away, the IAG Guidelines are silent about this possibility. Yet unlike 

sperm, some guidance can be found in regulations pertaining to IVF, forbidding the use of an egg 

that was harvested from a deceased woman—unless she gave her consent to donate her egg 

before passing away.752   

 In one known case from 2011, Israeli parents asked to extract the eggs of a seventeen-

year-old girl who was critically injured in a car accident. An Israeli court allowed the extraction 

of the eggs but denied their request that they be fertilized with donated sperm to better the 

chances of producing a grandchild at a later stage; the family eventually decided against pursuing 

PHR.753  

 That same year, another case of posthumous reproduction involving a deceased woman 

caught public attention. Keren Ayash asked in her will that her husband Nissim be allowed to use 

the frozen pre-embryos the couple had created before she passed away from cancer.754 Initially, 

 
752 People’s Health Regulations (IVF), 5747–1987, KT 5035 p. 987 (Isr.). 
753 Dan Even, Dead Woman’s Ova Harvested After Court Okays Family Request, HAARETZ (Aug. 8, 2011), 
https://www.haaretz.com/1.5042246. This precedential case was widely covered by the media. See, e.g., Harriet 
Sherwood, Israeli Family Can Freeze Eggs of Daughter Killed in Road Accident, GUARDIAN (Aug. 8, 2011), 
https://www.theguardian.com/world/2011/aug/08/israeli-family-can-freeze-eggs-daughter The family eventually 
decided against pursuing PHR. 
754 Israeli Woman Becomes Mother Two Years After Dying of Cancer, HAARETZ (June 13, 2011), 
https://www.haaretz.com/1.5021891. 
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the Israeli Ministry of Health refused to relinquish custody of the embryos, reportedly because 

surrogacy was not legally available to Nissim in Israel, thus preventing him from moving 

forward with PHR.755 While the state eventually agreed to release the frozen embryos to his 

custody, it stood by its refusal to allow him to contract with a surrogate mother in Israel because 

he was a single man.756 Determined to fulfill his wife’s deathbed wish, Nissim traveled abroad to 

the United States, where he would later contract with a surrogate mother who would carry his 

child to term.757  

 It follows, then, that at the same time as the state and courts allow PHR to proceed when 

it involves deceased men, even in those cases that raise serious ethical and moral questions about 

men’s bodily integrity and autonomy, posthumous motherhood remains illegal. The ideologies 

and stereotypes about men and women that may explain this regulatory discrepancy, are 

discussed in part III. 

3.3.3 Ova Donation and Surrogacy 

Surrogacy has been legal in Israel since 1996, when the Embryo Carrying Agreements 

Law758 made Israel “the first country in the world to legalize surrogacy arrangements under a law 

devoted entirely to this practice.”759 The Israeli Surrogacy Law was unprecedented not only in 

relation to other countries but also in relation to other reproductive practices within Israel: it 

became the first reproductive practice to be regulated through a freestanding statute rather than 

through regulations issued by the Ministry of Health.760  

 
755 Id.  
756 Id. 
757 Id. 
758 Embryo Carrying Agreements (Agreement Approval & Status of the Newborn Child) Law, 5756-1996, SH No. 
1577 p. 176 (Isr.) [hereinafter: Surrogacy Law or Israeli Surrogacy Law]. 
759 Elly Teman, Surrogacy in Israel: State-Controlled Surrogacy as a Mechanism of Symbolic Control, in Handbook 
of Gestational Surrogacy 165 (E. Scott Sills ed., 2016). See also D. KELLY WEISBERG, THE BIRTH OF SURROGACY IN 
ISRAEL 117–46 (2005).   
760 Teman, supra note 759, at 165.  
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Another unique feature of surrogacy regulation in Israel is the implementation of “state-

controlled surrogacy,” in which a state-appointed committee must approve each and every 

surrogacy contract.761 Such approval is usually granted as part of a long, multiple-step process. 

The intended parents are first recognized as eligible applicants by a seven-member committee 

consisting of doctors, a social worker, a psychologist, a lawyer, and a religious authority.762 After 

receiving the initial approval, they may seek a surrogate and draft an agreement with her.763 In 

the next step, all parties to the agreement must go through medical and psychological evaluations 

and appear before the surrogacy committee.764 The committee examines the intended surrogate’s 

eligibility and reviews the signed agreement before deciding whether to approve it.765 Only then 

the parties may sign the agreement and begin the fertilization process.  

To understand how men factor in this regulatory framework, we should first look into the 

Law’s definition of “intended parents”.766 For over two decades, only heterosexual couples 

between the ages of 18 and 54 who shared no more than two genetic children were allowed to 

become parents via surrogacy.767 To use this reproductive route, they had to prove that the 

intended mother could not carry the child due to a medical condition.768 Both same-sex couples 

and single individuals were initially left outside the bounds of the law, regardless of their gender 

identity. However, the law did not have the same across-the-board effect on men and women. 

For example, while it had only affected female same-sex couples where both partners cannot 

 
761 Id. at 165. 
762 Surrogacy Law, supra note 758, § 3. 
763 The intended surrogate must be an unmarried woman between the ages of 22 and 39, who already has children of 
her own (but has not undergone more than four childbirths), and who is not related to either of the intending parents. 
Id. § 5(a)(1a)(e). Beginning in 2018, intending parents may contract with a married surrogate if they can prove that 
they were not able to find an unmarried woman with a reasonable effort. Id. § 5(a)(1a)(a). 
764 Id. § 4.  
765 Id. § 5(a)(1).  
766 Id. § 1. 
767 Id. § 5(a)(1c).  
768 Id. § 4(a)(2).  
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carry a pregnancy, thus requiring the assistance of a surrogate to become parents, it had 

effectively blocked the path for all male same-sex couples to biological parenthood.769 

Furthermore, because Israeli adoption laws discriminate against same-sex couples and single 

individuals, surrogacy is the only practical route for men wishing to become parents—biological 

or otherwise (that is, without sharing parental rights with a third-party woman).770 

Israel is not the only country to have limited surrogacy to heterosexual couples. In some 

U.S. states, surrogacy is restricted to heterosexual couples using their gametes.771 Similar 

restrictions exist in Greece, where only heterosexual couples and single women may pursue 

surrogacy.772 In Western Australia, although couples are not required to be married, the Western 

Australian Surrogacy Act of 2008 limits surrogacy to “two people of the opposite sex” who are 

“unable to conceive a child due to medical reasons, (other than age)” or “would be likely to 

conceive a child affected by a genetic abnormality or disease.”773  

 
769 While the state stood behind its refusal to include singles and same-sex couples in the law’s definition of intended 
parents, it did leave open the possibility for Israelis to travel to surrogacy-friendly countries that facilitate large-scale 
commercial surrogacy to noncitizens. As a result, a growing number of single individuals and same-sex couples began 
pursuing surrogacy outside of Israel, in countries such as India, Nepal, Thailand, and more recently, Albania, Georgia, 
and the U.S. See, e.g., Ruth Zafran & Daphna Hacker, Who Will Safeguard Transnational Surrogates’ Interests? 
Lessons from the Israeli Case Study, 44 L. & SOC. INQUIRY 1141, 1144 (2019). See also Noelia Igareda González, 
Legal and Ethical Issues in Cross-Border Gestational Surrogacy, 113 FERTILITY & STERILITY 916, 916–17 (2020). 
This strand of reproductive tourism, and the financial, emotional, and physical costs it often inflicts on the parties 
involved, has since been the subject of extensive research. See, e.g., DAPHNA HACKER, LEGALIZED FAMILIES IN THE 
ERA OF BORDERED GLOBALIZATION 120 (2017); Carmel Shalev, Hedva Eyal & Etti Samama, Transnational 
Surrogacy and the Earthquake in Nepal: A Case Study from Israel, in BABIES FOR SALE?: TRANSNATIONAL 
SURROGACY, HUMAN RIGHTS AND THE POLITICS OF REPRODUCTION 49 (Miranda Davies ed., 2017); Sibylle 
Lustenberger, “We Are Citizens”—Vulnerability and Privilege in the Experiences of Israeli Gay Men with Surrogacy 
in India, 48 J. COMPAR. FAM. STUD. 393 (2017). 
770 Birenbaum-Carmeli, Natural Family, supra note 668, at 1023.  
771 La. Rev. Stat. § 2718(7) (2016) (defining “Intended Parents” as “a man and a woman who are married to each other 
in accordance with Louisiana law who contribute their gametes and who enter into an enforceable gestational carrier 
contract”). In Michigan, while the state’s Surrogate Parenting Act of 1988 makes all compensated surrogacy and 
surrogacy contracts illegal, altruistic surrogacy is available only to married couples. Mich. Comp. L. § 722.851. See 
also Beth Dalbey, Parents Must Adopt Biological Twins Under State Surrogacy Law, Patch (Jan. 25, 2021), 
https://patch.com/michigan/grand-rapids/michigan-parents-must-adopt-biological-twins-under-surrogacy-law.  
772 Valeria Piersanti, et al., Surrogacy and “Procreative Tourism.” What Does the Future Hold from the Ethical and 
Legal Perspectives?, 57 MEDICINA 1, 4 (2021). 
773 Fam’y Ct. of W. Australia, Surrogacy, https://www.familycourt.wa.gov.au/s/surrogacy.aspx/ (last accessed on 27 
April 2022).  
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The Israeli Ova Donation Law, enacted in 2010, has similarly excluded men who are 

single or in a same-sex relationship by stating that only women who suffer from a medical 

condition that justifies using another woman’s eggs to produce a child may petition for an egg 

donation.774 Men were forbidden from receiving an egg donation originating in Israel—whether 

implantation occurs in Israel or abroad.775 They were also banned from acquiring eggs abroad 

that may be later used to create a child in Israel.776 That men who wish to become biological 

fathers either as singles or in a same-sex relationship in most cases require access to both egg 

donation and surrogacy means that the Ova Donation Law and the Surrogacy Law are 

inextricably linked. The term “surrogacy policy” used in the rest of this chapter will thus be used 

to describe the regulatory framework that reading these two laws together results in. 

Over the years, both laws’ discriminatory provisions were the source of much 

controversy and debate. Elly Teman has argued, for example, that the strict and narrow eligibility 

regime the Surrogacy Law sets forth represents the state’s attempt to ensure “that only Jewish-

Israeli citizens are born from [surrogacy] contracts to heteronormative, two-parent, ‘natural’ 

families.”777 “Through its gatekeeping function,” she explains, the law expresses the hierarchy of 

Israeli reproduction in which the “heteronormative, nuclear families are still privileged above 

alternative family forms.”778  

Relatedly, the surrogacy policy was criticized as a legal site that marks the “otherness” of 

same-sex families by denying them the right to become biological parents. This is because when 

it comes to LGBTQ rights, “inequality persists at the legislative level in the context of access to 

 
774 Ova Donation Law § 11, 5770-2010, SH No. 2242 520 (Isr.). 
775 Id. § 5. 
776 Id. § 4. 
777 Teman, supra note 759, at 172.  
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institutions such as marriage in Israel, rights that continue to be bound to the institution of 

marriage alone, and parenthood-related institutions such as surrogacy and adoption.”779 The 

religious institution’s continuous hold over personal status-related issues such as marriage and 

divorce is at least partly responsible for this inequality.780  

However, most critics did not consider whether underlying gendered understandings and 

narratives regarding men’s parental capacity may also explain the policy’s restrictive nature. The 

rest of this section thus closely examines these laws’ evolution from the perspective of male 

pettioners.  

3.3.3.1. Judicial Hesitancy 

One of the most significant and publicized challenges to the Israeli Surrogacy Law came 

in 2002 when a single, childless woman petitioned the committee to become a mother through 

surrogacy and was denied based on her marital status.781  By analyzing the language of the law, 

as well as its purpose, the Court concluded that single women were purposefully left outside the 

bounds of the law and could not legally use this reproductive route to parenthood.782 The Court 

also found, however, that the law rests on baseless, archaic perceptions of single women as 

inherently incapable of securing the child’s best interests—regardless of their financial, social, 

 
779 Aeyal Gross, The Politics of LGBT Rights in Israel and Beyond: Nationality, Normativity, and Queer Politics, 46 
COLUM. HUM. RTS. L. REV. 81, 93 (2015). See generally LGBTQ RIGHTS IN ISRAEL: GENDER IDENTITY, SEXUAL 
ORIENTATION AND THE LAW (Einav H. Morgenstern, Yaniv Lushinsky & Alon Harel eds., 2016) (in Hebrew). That is 
notwithstanding significant developments for LGBTQ rights during the 1990s and early 2000s, such as the 
nullification of the Penal Code clause prohibiting “unnatural” sexual intercourse, and the 1992 incorporation of a 
prohibition against discrimination based on sexual orientation into the Equal Opportunities in Employment Law. Id. 
at 90–91. See also Yoav Dotan, The Boundaries of Social Transformation Through Litigation: Women's and LGBT 
Rights in Israel, 1970-2010, 48 ISR. L. REV.  3 (2015). 
780 Gross, supra note 779, at 92.  
781 HCJ 2458/01 New Family v. Committee for Approval of Embryo Carrying Agreements, 57(1) PD 419 (2002) (Isr.) 
[hereinafter New Family]. While the focus here is on cases that challenge the eligibility of single individuals and 
same-sex couples, other examples include limitations on the intended parents’ number of children and biological 
connection to the future child. See, e.g., HCJ 625/10 A. v. Committee for the Approval of Embryo Carrying 
Agreements (July 26, 2011), Nevo Legal Database (by subscription, in Hebrew) (Isr.) [hereinafter HCJ 625/10 A. v. 
Committee]. 
782 New Family, supra note 781, at 440. 
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and mental conditions.783  

Notwithstanding these findings, the Court stopped short of striking down the law’s 

discriminatory provisions against single women.784 Reasoning that “surrogacy is a new 

phenomenon, and the unknown exceeds the known in its ramifications for human life—in terms 

of health, emotion, society, religion and law,”785 the Court decided that “with the passage of time 

and the amassing of knowledge and experience, it will be appropriate to revisit the subject.”786 

While it took notice of the fact that the Law was also discriminatory towards single men and 

same-sex couples,787 the Court refrained from fully addressing this issue and only clarified that it 

did not find the law’s unlawful discrimination toward single women to be similarly unlawful 

toward single men.788  

Over a decade later, the Court confronted these highly contentious issues when another 

petition was filed—this time by two gay couples and two single women.789 The petitioners 

challenged the Surrogacy Law’s provisions by seeking to extend access to same-sex couples and 

single individuals—both men and women.790 However, at this point in time, the state, the 

respondent in the petition, had notified the Court that a bill to amend the Surrogacy Law had 

been presented before the Israeli legislator; it was expected to introduce “a significant change in 

 
783 Id. at 452. 
784 Id. at 461. 
785 Id. at 457 (quoted in HCJ 781/15 Arad-Pinkus v. Committee for Approval of Embryo Carrying Agreements under 
the Embryo Carrying Agreements (Agreement Approval & Status of the Newborn Child) Law, 5756-1996, 13–14 
Versa Opinions of the Supreme Court of Israel (Aug. 3, 2017) (Isr.), 
https://versa.cardozo.yu.edu/sites/default/files/upload/opinions/Arad-
Pinkus%20v.%20Committee%20for%20Approval%20of%20Embryo%20Carrying%20Agreements%20under%20th
e%20Embryo%20Carrying%20Agreements%20%28Agreement%20Approval%20%26%20Status%20of%20the%20
Newborn%20Child%29%20Law%2C%205756-1996.pdf [hereinafter Arad-Pinkus—Part I]). 
786 New Family, supra note 781, at 461–62 (quoted in Arad-Pinkus—Part I, supra note 785, at 13–14). 
787 Id. at 458–59 
788 Id.  
789 Arad-Pinkus—Part I, supra note 785.  
790 The women petitioners also challenged the Law’s genetic link provision (Surrogacy Law § 2(2), supra note 758), 
requiring that at least one of the intended parents have a biological link to the future child, since neither of them could 
carry an embryo or provide eggs for fertilization.  
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the current surrogacy arrangements.”791 Although it was clear from the outset that the proposed 

amendment would not provide relief for same-sex couples or single men, the Court decided once 

again to postpone its ruling until the legislature had the chance to exhaust the legislative 

process.792  

But unlike the previous decision, some of the Court’s findings suggest that it was taking a 

less conservative approach toward the regulation of surrogacy. One illustrative example is its 

expansive view of the Surrogacy Law’s purpose. “The objective purpose of the Agreements 

Law,” the Court posited, “is to regulate the process of surrogacy in Israel in order to realize the 

right to become a parent, while preserving the dignity and the well-being of the surrogate 

mother, and to regulate the status of the newborn.”793 This rather pluralistic formulation of the 

law’s objective purpose represents a departure from its previous decision, where it was found to 

be “to solve the problems of spouses, men and women, who are childless, and these problems 

alone.”794  

Furthermore, the Court expressed discomfort “with a situation in which single people and 

single-sex couples are prevented from realizing their right to become parents by entering into 

surrogacy agreements when their heterosexual brothers and sisters enjoy this right.”795 Even 

though most of the Court’s criticism was directed at the law’s preferential treatment of 

heterosexual over homosexual parenthood,796 the Court noted that the law’s distinction between 

single women and single men in access to surrogacy “raises questions.”797  

 
791 Arad-Pinkus—Part I, supra note 785, at 7.  
792 Id. at 9. 
793 Id. at 31. 
794 Id. at 28 (emphasis added). 
795 Id. at 38.  
796 Id. at 38–39.  
797 Id. at 41. A more critical account of the law’s discriminative provisions was found in Chief Justice Naor’s 
concurring opinion. See id. at 46. 
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3.3.3.2. Legislative Certainty 

Months later, when the much-anticipated amendment to the Israeli Surrogacy Law was 

finally passed,798 the most significant change introduced in the amendment was expanding the 

definition of “intended parents” to include single women—and single women only—in addition 

to heterosexual couples.799 Women who are in a same-sex relationship also became eligible 

applicants, although not explicitly recognized in the amendment.800 However, it provided no 

remedy for men, single or in a same-sex relationship, who wished to become parents through 

surrogacy.801  

The legislative debates that preceded the passage of the amendment offer valuable 

insights into why men were left outside the bounds of the law: For example, Knesset members 

who supported extending surrogacy to single men argued that today, a growing number of Israeli 

men share the desire to become a parent; this longing for parenthood is no longer identified with 

women only.802 In response, members who opposed expanding the scope of the Surrogacy Law 

replied that the time to open this reproductive route to men “has yet to come,” considering the 

 
798 ‘The Surrogacy Law Has Been Finally Approved, KNESSET NEWS (July 18, 2018), 
https://main.knesset.gov.il/News/PressReleases/pages/press18.07.18k.aspx.  
799 Bill for Embryo Carrying Agreements (Agreement Approval & Status of the Newborn Child) (Amendment no. 2), 
5777-2017 (Isr.) [hereinafter Surrogacy Law 2018 Amendment]. As expected, the law limited single women’s access 
to surrogacy only to those who can use their ova in the process. See Surrogacy Law § 2(1), supra note 758. 
800 See 652 Protocol, Labor, Welfare, and Health Committee 7 (Dec. 12, 2017), Nevo Legal Database (by subscription, 
in Hebrew) (Isr.). Indeed, the legislative debates that preceded the amendment has made it clear that if surrogacy were 
to become legal for same-sex gay couples, it would have been by adding single men, rather than same-sex couples, to 
the definition of “intending parents.” For a critical account of this legislative compromise, see Guy Ronen, Opinion, 
Not “Single Parents.” Gay Parents, HAARETZ (July 17, 2018), https://www.haaretz.com/opinion/.premium-not-
single-parents-gay-parents-1.6288657.  
801 The passage of the amendment was followed by demonstrations and a nationwide strike in support of equal rights 
for Israel’s LGBTQ community, expressing its growing frustration at the state’s discriminatory treatment and 
continuous denial of such rights as to marriage and parenthood. See, e.g., Israelis Protest for Gay Surrogacy Rights, 
N.Y. TIMES (July 22, 2018), https://www.nytimes.com/2018/07/22/world/middleeast/israel-same-sex-surrogacy.html; 
Rami Amichai, Israel’s LGBT Community Protests for Fathers’ Surrogacy Rights, REUTERS (July 22, 2018), 
https://www.reuters.com/article/us-israel-lgbt-protest-idUSKBN1KC0B3. 
802 DK, 20th Knesset, Session No. 359 (2018) 748 (Isr.), https://fs.knesset.gov.il/20/Plenum/20_ptm_504071.doc. 
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current social climate in Israel.803 Of course, no data supported this sociological observation, 

arguably grounded in old-fashioned, stereotypical views regarding men’s parental capacity and 

capabilities.804  

Indeed, the 2018 amendment has made the Israeli Surrogacy Law’s gender bias rather 

explicit. However, it has also made it much harder for the surrogacy policy to survive 

constitutional scrutiny: Two years after its passage, in 2020, the Supreme Court held that the 

policy violates the rights to equality and parenthood of single men and same-sex couples.805  

While the meanings and consequences of this decision are discussed in part IV, note that 

only a year after announcing its ruling did the Court finally strike down the Surrogacy Law’s 

discriminatory provisions.806 The decision was triggered by the state’s announcement that “there 

is no practical political probability to advance legislative procedures in the matter at hand.”807 To 

date, however, male same-sex couples and single men have difficulty accessing both practices as 

the state struggles to formulate egalitarian versions of the existing reproductive policies that 

conform to the Court’s ruling.808 

 
803 Id. at 806–07. 
804 Id. at 764. 
805 Arad-Pinkus—Part II, supra note 619, at 11, 17. For a translated summary of the decision, see Douglas NeJaime, 
Reva B. Siegel & Daphne Barak-Erez, Surrogacy, Autonomy, and Equality, in GLOBAL CONSTITUTIONALISM 2020: 
SEEKING SAFETY, KNOWLEDGE, AND SECURITY IN A TROUBLING ENVIRONMENT (2020) [hereinafter Surrogacy, 
Autonomy, and Equality].  
806 Arad-Pinkus—Part II, supra note 619, at 32–33; HCJ 781/15 Arad-Pinkus v. Committee for Approval of Embryo 
Carrying Agreements under the Embryo Carrying Agreements (Agreement Approval & Status of the Newborn Child) 
Law, 5756-1996 (July 7, 2021), Nevo Legal Database (by subscription, in Hebrew) (Isr.) [hereinafter Arad-Pinkus—
Part III]. See also Claire Parker, Israel’s High Court Opens the Way for Same-Sex Couples to Have Children Via 
Surrogacy, WASH. POST (July 11, 2021), https://www.washingtonpost.com/world/2021/07/11/israel-lgbtq-surrogate-
parents/. 
807 Arad-Pinkus—Part III, supra note 806, at 5. In January 2022, the Ministry of Health published an updated version 
of the regulatory framework governing both practices allowing men, single or in a same-sex relationship, to begin 
using these reproductive routes. N. Ash, Embryo Carrying Agreements (Agreement Approval & Status of the Newborn 
Child) Law, 5756-1996 -Implementation Guidelines (Ministry of Health, 2021), 
https://www.gov.il/BlobFolder/policy/mk07-2021/he/files_circulars_mk_mk07_2021.pdf). 
808 See, e.g., Adir Yanko, In Breakthrough, Israel Temporary Eases Gay Surrogacy Policy, YNET (Apr. 11, 2022), 
https://www.ynetnews.com/health_science/article/hjmbb9wnc. 
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3.4 Men, Fatherhood, and Masculinity 

Israel’s attitude toward regulating reproduction, and assisted reproduction in particular, 

has long been criticized for its problematic ideological messages about women and motherhood 

that underlie it. It finds expression in the state’s unusual commitment to finding more and more 

ways for women to utilize their reproductive capacity, for example, by legalizing even the most 

controversial reproductive practices, such as surrogacy and, more recently, posthumous 

reproduction. Indeed, the decision to legalize surrogacy where many other countries opted for 

outlawing it is understood as a testament “to the value of motherhood and childbearing in 

Israel.”809 The state’s willingness to forgo its longstanding commitment to the heteronormative 

model of the family,810 by gradually allowing single women to use different assisted reproductive 

practices it had initially excluded them from, is another way ART law promotes this ideology. 

Examples include sperm donation, ova donation, and surrogacy. As Martha Kahn observes in her 

comprehensive account of Israeli ART policies, “it is better in the eyes of the state to be a single 

mother than just a single woman.”811  

More comprehensive accounts of reproductive policies in Israel, including those 

concerned with health coverage, pregnancy, and parental benefits, have also argued that their 

goal is to encourage women to play their part as “bearers of the collective” and achieve a high 

birth rate among Jewish women.812 Birth in Israel is therefore considered an act that carries 

 
809 Teman, supra note 759, at 167. “The majority of governments around the world have felt justified in banning the 
practice entirely, and countries that do allow surrogacy do not explicitly endorse such contracts but sanction them to 
varying degrees.” Id. at 165. 
810 Id. at 167, 172. See also Birenbaum-Carmeli, Natural Family, supra note 668. 
811 KAHN,  supra note 664 (cited in Teman, supra note 759, at 172).  
812 Nitza Berkovich, Women of Valor: Women and Citizenship in Israel, 2 ISR. SOC. 277, 284-285 (1999). For an 
earlier (though not identical) English version of this article, see Berkovitch, supra note 664. This terminology is 
attributed to Yuval Davis, and refers to the role of women “as reproducers, not only of the labour force and/or of the 
future subjects of the state, but also as the reproducers, biologically and ideologically, of the national, collective and 
its boundaries.” (Id.). 
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national significance, and motherhood one way for women to “buy” their way into the national 

collective.813  

But what about the ideological messages about men and fatherhood that these 

reproductive policies put forward? The following part uses the critical lens of masculinities 

theory to answer this question. It shows how this body of law reinforces a narrow model of 

fatherhood as a biological or financial relationship divested of nurture and care, echoing 

masculine ideals shared by several models of masculinity that prevail in Israel.  

3.4.1 Masculinities Theory 

The realization that fatherhood and masculinity are social realities that cannot be 

“divorced” from one another814 has led to masculinities theory often serving as the critical lens in 

the analysis of fatherhood as depicted by laws and policies.815 First established in sociology and 

psychology, masculinities theory “unpeels the layers and makes it easier to see the ways in which 

things are gendered male.”816 “Seeing men in a non-essentialist way” is one critical insight of 

masculinities theory.817 Other understandings at its core are that “gender is not constructed as a 

 
813 Daphna Hacker, Beyond ‘Old Maid’ and ‘Sex and the City’: Singlehood as an Important Option for Women and 
Israeli Law’s Attitude towards This Option, 28 IYUNEI MISHPAT L. REV. 903, 928 (2005); Sylvie F. Bijaoui, Familism, 
Postmodernity and the State: The Case of Israel, 21 J. ISR. HIST. 38, 39–42 (2002). See also Penina Lahav, When the 
Palliative Simply Impairs: The Debate in the Knesset on the Law for Women’s Rights, 46-47 ZMANIM HIST. Q. 149 
(1993).  
814 MAKING MEN INTO FATHERS: MEN, MASCULINITIES AND THE SOCIAL POLITICS OF FATHERHOOD 5 (Barbara Hobson 
ed., 2002); see also THOMAS JOHANSSON & JESPER ANDREASSON, FATHERHOOD IN TRANSITION: MASCULINITY, 
IDENTITY AND EVERYDAY LIFE 3, 17–36 (2017). 
815 See, e.g., Karin Carmit Yefet, Feminism and Hyper-Masculinity in Israel: A Case Study in Deconstructing Legal 
Fatherhood, 27 YALE J.L. & FEMINISM 47, 64 (2015); Ifat Matzner-Heruti, Dare to Care: The Complicated Case of 
Working Fathers Alleging Sex and Parental Discrimination, 23 J. L. & POL’Y 1 (2014); Roni Strier, Unemployment 
and Fatherhood: Gender, Culture and National Context, 21 GENDER, WORK & ORG. 395, 402 (2014); see also Jeff 
Hearn, Men, Fathers and the State: National and Global Relations, in MAKING MEN INTO FATHERS, supra note 814, 
at 245; Jennifer Randles, “Manning Up” To Be a Good Father: Hybrid Fatherhood, Masculinity, and U.S. 
Responsible Fatherhood Policy, 32 GENDER & SOC’Y 516 (2018); Nancy E. Dowd, Fatherhood and Equality: 
Reconfiguring Masculinities, 45 SUFFOLK U.L. REV. 1047 (2012). 
816 Nancy E. Dowd, Nancy Levit & Ann C. McGinley, Feminist Legal Theory Meets Masculinities Theory, in 
MASCULINITIES AND THE LAW: A MULTIDIMENSIONAL APPROACH 25, 29 (Frank Rudy Cooper & Ann C. McGinley 
eds., 2012). 
817 Id. at 28. 
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universal and does not operate in an undifferentiated way”;818 and that masculinity is a social 

construction rather than a biological given.819 As such, it is created in conjunction with other 

social categories, including race, ethnicity, sexuality, disability, age, and religion.820  

Applied to law, masculinities theory allows us to recognize the role of law in producing 

masculinity and constructing gender-normative categories. It also enables us to see the harms 

that this structuring creates. For example, it helps explain men’s perceived role within the family 

by uncovering the tenets of masculine models to which men are expected to adhere to in this 

domain.821 As Nancy Dowd has pointed out, several masculine norms undermine men’s role as 

caretakers—or “fathers care”—by constructing wage work as excluding care and requiring that 

men avoid functions deemed feminine or associated with women, such as care-giving.822 Indeed, 

“one of the most fundamental precepts of hegemonic masculinity is defining what men are not: 

men are not women.… Fathers do not engage in nurturing caregiving; they are breadwinners 

who give their children financial but not emotional support.”823  

Gay men, holding a distinctive category of fathers, “are assumed to practice a masculinity 

that would open the door to an embrace of nurture.”824 While fathers’ care has traditionally 

“orbited around ideals of hegemonic masculinity, such as achievement in the labor market, 

financial security for the family, parental authority,… rather than the everyday tasks of cooking 

dinner or doing laundry,… this is not the case… in gay families, where two fathers take on both 

the routine and exceptional tasks involved in raising children.”825 Yet even they face barriers that 

 
818 Id. 
819 Id. at 28–29. 
820 David S. Cohen, Sex Segregation, Masculinities, and Gender-Variant Individuals, in MASCULINITIES AND THE 
LAW: A MULTIDIMENSIONAL APPROACH 167, 173 (Frank Rudy Cooper & Ann C. McGinley eds., 2012).  
821 Purvis, Frozen Embryos, supra note 607, at 637. 
822 Dowd, Fatherhood and Equality, supra note 815, at 1050. 
823 Purvis, Frozen Embryos, supra note 607, at 637.  
824 NANCY DOWD, THE MAN QUESTION: MALE SUBORDINATION AND PRIVILEGE 112 (2010).  
825 Sharmila Rudrappa, Conceiving Fatherhood: Gay Men and Indian Surrogate Mothers, in GLOBALIZED 
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“are explicit in the dominant resistance to gay marriage and continued resistance to gay couples, 

as well as in the high level of resistance to gay adoption even where it is not formally 

proscribed.”826 

Social, anthropological, and legal studies conducted in Israel have identified several 

constructs of masculinity throughout its history and among different social groups. For example, 

groups and settlements of halutzim—young Jewish men who, for ideological reasons, undertook 

manual labor in service of the Zionist nation-building project——“placed masculine values like 

self-sufficiency . . ., courage, endurance, abstemiousness, and quest for honor” at the center of 

their culture.827 These groups were characterized by an unequal division of labor between men 

and women.828 The latter were excluded from “most types of prestigious agricultural work and 

confined to the “feminine” tasks of childcare, cooking, and cleaning, which were often no less 

arduous.”829  

 Indeed, the Zionist movement played a vital role in constructing the Jewish masculine 

identity. This masculine archetype “is painfully narrow” and is focused on men’s economic 

contributions to the family.830 This identity was developed, inter alia, against the economic 

dependence of men on their “robust, energetic, self-sufficient” wives.831 The patriarchal familial 

structure was thus crucial in restoring Jewish masculine norms that favor an image of fatherhood 

that “religiously adheres to a strict gender division of family labor” over one where active 

 
FATHERHOOD: FERTILITY, REPRODUCTION AND SEXUALITY 291 (Marcia C. Inhorn, Wendy Chavkin & Jose-Alberto 
Navarro eds., 2014). 
826 DOWD, supra note 824, at 112. 
827 Dafna Hirsch & Dana Grosswirth Kachtan, Is “Hegemonic Masculinity” Hegemonic as Masculinity? Two Israeli 
Case Studies, 21 MEN & MASCULINITIES 687, 691–92 (2018). 
828 Id. at 692. 
829 Id.  
830 Id. at 50. 
831 Id. at 57. 
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parenthood is considered a central component of fathers’ public identity.832 It resulted in what 

Karin Carmit Yefet has labeled “hyper-masculinity.”833 

Biology is another defining feature of fatherhood according to this masculine archetype. 

As Helen Goldberg shows in her study of male infertility among Israeli Jewish men, “sperm 

carries notions of ideal masculinity, such as militarism, body image, and sexual capability…. 

male infertility and the image of infertile sperm challenge ideal masculinity by presenting 

notions of failed masculinity and manhood.”834 

These ideals, however, are not unique to Jewish masculine models. For example, recent 

depictions of masculinity among Palestinian Arabs highlight the centrality of employment—or 

breadwinning—to their masculine identity. One study exploring the relationship between 

unemployment and masculinity among Palestinian Arab Israeli fathers found that “being 

employed provides men with a sense of purpose in life and represents a crucial element in the 

sense-making processes” and “appears to exceed the limits of the economic sphere.”835 Fulfilling 

their reproductive function seems equally important among Palestinian men. A study examining 

Palestinian men’s experiences with IVF showed how male infertility may “shatter one’s 

masculinity, selfhood, and expected life trajectory.”836 These and other studies show that among 

Arab Palestinian families, the roles of men and women are dictated by traditional, patriarchal, 

authoritarian norms. In some sectors of the community, “men are still regarded as better 

 
832 Id. at 62. 
833 Yefet, Hyper-Masculinity, supra note 815, at 56–60. 
834 Goldberg, supra note 618, at 220–221. 
835 Strier, supra note 815, at 403. 
836 Daphna Birenbaum-Carmeli & Marcia C. Inhorn, Masculinity and Marginality: Palestinian Men’s Struggles with 
Infertility in Israel and Lebanon, 5 J. MIDDLE E. WOMEN’S STUD. 23, 44 (2009). That is notwithstanding that “in the 
past few decades, Palestinian women in Israel have undergone a profound transformation, primarily in expanding their 
educational scope and public participation, as well as in lowering overall fertility rates.” Id. 
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equipped intellectually, physically and morally to handle public issues,”837 while women remain 

focused on their spousal and maternal obligations.838 

These models of masculinity stand in stark contrast to the one associated with the Haredi 

minority in Israel. The ideal Haredi man “is expected to be a spiritual person, who devotes most 

of his time to studying the Torah and who avoids any earthly dealing, as much as possible.”839 

The persistence of this model across the Haredi society is explained by its social, institutional, 

and cultural structure that includes a network of yeshivas and kolels and the support of the 

Welfare State.840 It is based “on a unique division of labor between men and women,” in which 

the latter function as the “main breadwinners.”841 But even though women have been assuming 

breadwinning responsibilities in Haredi families since the establishment of Israel, they continue 

to be the primary caregivers, “starting their days in the early morning so that they can leave in 

time for the afternoon car pool and then complete assignments . . . after tucking the children into 

bed.”842  

It appears, then, that while there are several models of masculinity prevailing in Israeli 

society, none of them undermine or otherwise challenge the notion of men as breadwinners and 

women as caretakers. These norms were fostered by the laws governing different legal sites in 

family law, such as marriage and divorce in Israel, where patriarchal religious legal systems 

continue to prevail to date.843 The fact that marriage confers men with ownership rights in their 

 
837 Strier, supra note 815, at 399.  
838 Birenbaum-Carmeli & Inhorn, supra note 836, at 28. 
839 YOHAI HAKAK, HAREDI MASCULINITIES BETWEEN THE YESHIVA, THE ARMY, WORK AND POLITICS: THE SAGE, THE 
WARRIOR AND THE ENTREPRENEUR 205 (2016).  
840 Id. 
841 Id. 
842 Aviad E. Raz & Gavan Tzruya, Doing Gender in Segregated and Assimilative Organizations: Ultra‐Orthodox 
Jewish Women in the Israeli High‐Tech Labour Market, 25 GENDER, WORK & ORG. 361, 370–71 (2018). 
843 See, e.g., Zvi Triger, Freedom from Religion in Israel: Civil Marriages and Cohabitation of Jews Enter the 
Rabbinical Courts, 27 ISR. STUD. REV. 1 (2012). When the State of Israel was founded, the Knesset had preserved the 
legal system enacted by the British Mandate, according to which matters of personal status were judged under the 
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wives and limits women’s property rights under Jewish law provides one example of the law’s 

patriarchal underpinning.844 Another illustrative example is the absolute control Israeli Jewish 

men are granted over divorce within the Israeli marital dissolution regime.845  

This model of Jewish masculinity, particularly where it relates to men’s parental role, has 

also shaped the parent–child relationship.846 For example, by imposing child support obligations 

on fathers even when they have no income to meet them or no visitation rights, “the law 

myopically contemplates an economic model of fatherhood in which the only way fathers can 

parent is by breadwinning.”847 In the context of child custody arrangements in divorce 

proceedings, family law expert Daphna Hacker found that the “Israeli legal field reinforces the 

gendered perceptions of parenthood . . . by constructing fatherhood as an undefined voluntary 

role, and by discouraging fathers who want to take a significant role in their children’s lives.”848 

Israeli family law is thus understood as one principal mechanism through which hegemonic 

masculinity has been promoted and reinforced since the state of Israel was founded.   

3.4.2 Who Cares? 

Should Israeli ART law be added to the list of legal sites that appear to have internalized 

prevailing masculine norms and ideals? The analysis provided in part II suggests that it should.  

In the context of sperm donation, expectant fathers are integrated into this regulatory 

 
religious law that applied to the parties involved. It nevertheless removed “issues of adoption, inheritance, wills, and 
legacies from the list of personal status matters that are under the jurisdiction of the religious tribunals.” This resulted 
in a “hybrid system” governed by “religious laws, territorial legislation unique to family law, judge-made law grafted 
onto religious laws and general, civil and criminal laws.” Id. at 3. The gradual enforcement of constitutional principles 
by religious courts resulted in a dramatic reduction in the applicability of religious law; marriage and divorce 
nevertheless remain areas that are almost exclusively settled by this patriarchal body of law. Id. 
844 Triger, supra note 844, at 4.  
845 Karin Carmit Yefet, Unchaining the Agunot: Enlisting the Israeli Constitution in the Service of Women’s Marital 
Freedom, 20 YALE J.L. & FEMINISM 441(2009). 
846 Yefet, Hyper-Masculinity, supra note 815, at 62.  
847 Id. at 69. 
848 Daphna Hacker, Motherhood, Fatherhood and Law: Child Custody and Visitation in Israel, 14 SOC. & LEGAL 
STUD. 409, 425 (2005). 
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framework mainly regarding their financial responsibility for their future children. The law’s 

primary concern in the case of both a known and an unknown donation is holding men 

accountable for their future children’s financial needs.  

There is also the longstanding commitment to donor anonymity and the rejection of 

known sperm donation as a legitimate reproductive route. This characteristic of Israeli ART law 

makes genetic relatedness an essential aspect of fatherhood, neglecting to recognize the nurture 

and care intended fathers can provide their resulting children. It is illustrative of the 

“longstanding obsession with the idea that there should be a genetic link between those who raise 

children and the latter,” and with biology being “an important basis on which the rights and 

responsibilities associated with fatherhood are granted.”849  

Relatedly, donor anonymity embodies the law’s attachment to fatherhood’s unitary 

character. Whereas the advent of ART moves us toward fragmenting fatherhood, mandated 

anonymity appears to be “driven by the desire to avoid redefining fatherhood in social and 

relational terms.”850 The ban on known sperm donation attempts to “keep all components of 

‘conventional fatherhood’ tied in the same individual” while refusing to recognize that 

fatherhood may be disaggregated from its biological component.851  

Another devaluation of active fatherhood is found in the context of posthumous 

reproduction, a legal site centered on “fulfilling” men’s reproductive aspirations of becoming 

fathers. PHR may appear, at first, as if providing Israeli men with a unique, albeit controversial, 

reproductive avenue to become fathers. However, a closer look reveals its rather precarious 

relationship to deceased men’s reproductive interests. First, men’s interests are often 

 
849 MARGARIA, supra note 615, at 61. 
850 Yefet, Hyper-Masculinity, supra note 815, at 65. 
851 MARGARIA, supra note 615, at 69. 
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overshadowed by their spouses and parents. Their reproductive futures are derivative of their 

relationship status and are contingent on their spouses’ wishes rather than their own. In the 

absence of a long-term relationship, posthumous fatherhood hinges on deceased men’s 

relationship with their parents and the latter’s ability to convincingly attest to their procreative 

wishes.852    

PHR also underscores the point that genetic relatedness is an essential aspect of 

fatherhood.  More often than not, deceased men’s interests are conceptualized as merely wanting 

to produce genetic progeny. The legal apparatus governing this practice is based on the premise 

that producing a genetically related child whom the deceased will take no part in rearing is an 

exercise of deceased men’s right to parenthood.  

Moreover, Israel’s permissive attitude toward male PHR also suggests a symbolic 

understanding of men’s parental role. As Sally Sheldon explains in her investigation of ART 

regulation in the UK, when it comes to fatherhood, the law is often more concerned with “the 

symbolic importance of fathers rather than… with ensuring the presence of a social father.”853 In 

the context of PHR, where the deceased's identity remains known and cherished, men’s parental 

role as active caretakers is relinquished in favor of a symbolic father figure. This limited 

conceptualization of social parenthood allows fatherhood to maintain its unitary status even 

without a “hands-on carer.”854 

There is also the discrepancy between the legality of posthumous fatherhood and 

posthumous motherhood. As several scholars have noted over the years, the “widely shared 

stereotype presenting men’s parental interests as minimal, only instrumental or financial in 

 
852 For more on this point, see Yakovi Gan-Or, supra note 718, at 151–56. 
853 Sheldon, supra note 615, at 526. 
854 Id. at 533. 
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contrast to those of women,” alongside the “common belief that mothers make better parents,” 

leads to “more positive public attitudes” toward PHR involving deceased males than females.855 

Such stereotypes are well illustrated by a statement given during a discussion of PHR in an 

Israeli parliamentary committee, reflecting the way these stereotypes are often expressed: “[A]ll 

men want is to pass on their genes . . . . Women want to raise their offspring.”856 Put differently, 

the rare and unregulated use of female PHR suggests that women are more desired—or 

capable—caretakers to children born posthumously than men. Yet this discrepancy also 

illustrates the inflexible nature of social motherhood, which necessarily entails active caretaking 

responsibilities compared to social fatherhood. 

 But perhaps most revealing is the denial of men from forming family cells through 

surrogacy and egg donation. For over two decades, the regulation of both practices refused to 

recognize men as eligible applicants outside of heterosexual relationships. Instead, access to 

these practices has been contingent upon the presence of a caretaking mother, biologically 

related to the child or not. Family law scholar Douglass NeJaime shows how American courts 

and legislatures draw distinctions between motherhood and fatherhood, among other identities 

and familial models.857 His comprehensive analysis of parental recognition across jurisdictions, 

bodies of law, family configurations, and forms of ART reveals, inter alia, that “the law assumes 

the presence of a biological mother” in ways that burden parents and families who do not 

conform to this identity.858 The analysis provided in part II shows how Israeli ARTs law 

similarly assumes the presence of a caretaking mother, expressing Israeli ART law’s adherence 

 
855 Yael Hashiloni-Dolev & Silke Schicktanz, A Cross-Cultural Analysis of Posthumous Reproduction: 
The Significance of the Gender and Margins-of-Life Perspectives, 4 REPROD. BIOMED. & SOC’Y ONLINE 21, 27 
(2017). 
856 Yael Hashiloni-Dolev, Daphna Hacker & Hagai Boaz, The Will of the Dead: Three Case Studies, 16 ISR. SOCIO. 
31, 43 (2014). 
857 Douglas Nejaime, The Nature of Parenthood, 126 YALE L.J. 2260, 2268 (2017). 
858 Id.  
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to gendered notions of familial roles. Yet unlike the American example, it does not insist on 

mothers’ biological connection to the future child.  

The Israeli Supreme Court’s demonstrated ambivalence and hesitancy in protecting 

men’s procreative interests is another way in which ART regulation has underestimated Israeli 

men’s parental capacity and procreative aspirations. Notwithstanding its key role in shaping 

these regulatory frameworks, the Court failed to grant men and women equal access to surrogacy 

and ova donation despite being well aware of these laws’ gender bias and having several 

opportunities to do so over the years.  

3.5 A New Dawn? 

 As earlier mentioned, after six years of litigation, the Israeli Supreme Court had finally 

struck down the Surrogacy Law’s provisions that excluded single men and same-sex couples 

from using this reproductive route.859 In a relatively short and succinct opinion, Chief Justice 

Esther Hayut, writing for the majority, held that Israeli surrogacy policy was in violation of 

constitutional rights.860  

More specifically, the Court found the policy to be in violation of the right to equality.861 

It had identified two groups that the Surrogacy Law discriminates against: single men and same-

sex couples. The latter group was understood as being harmed more than the first because the 

basis for discriminating against it was its members’ sexual and gender identities.862 Responding 

to the state’s argument that the law was meant to provide recourse to infertile women’s medical 

 
859 Arad-Pinkus—Part II, supra note 619. 
860 Id. at 11. For a translated summary of the decision, see Douglas NeJaime, Reva B. Siegel & Daphne Barak-Erez, 
Surrogacy, Autonomy, and Equality, in GLOBAL CONSTITUTIONALISM 2020: SEEKING SAFETY, KNOWLEDGE, AND 
SECURITY IN A TROUBLING ENVIRONMENT (2020) [hereinafter Surrogacy, Autonomy, and Equality]. 
861 Arad-Pinkus—Part II, supra note 619, at 17. The rights to equality and parenthood were both recognized as 
constitutional rights that derive from Israel’s Basic Law: Human Dignity and Liberty, SH 1391 (1992) 150 (Isr.), even 
though they are not explicitly mentioned in the law. See, e.g., A. Bendor & M. Sachs, The Constitutional Status of 
Human Dignity in Germany and Israel, 44 Israel L. Rev. 25 (2011). 
862 Arad-Pinkus—Part II, supra note 619, at 17.  
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needs, one that men do not share, the Court posited that as far as reproductive technologies are 

concerned, the physiological difference between the two sexes does not constitute a “relevant 

difference” that justifies the law’s disparate treatment.863  

Furthermore, the Court stressed that the law’s distinction is based on a “natural” 

perception of reproduction and procreation, one that denies individuals their equal right to 

parenthood because of their gender identity.864 Such differential treatment may reinforce the idea 

that women’s “yearning” for parenthood should be accorded higher normative value than that of 

men’s.865 Similar, though perhaps more detailed, observations were made in the concurring 

opinion. Regardless of the legislature’s intent, Justice Vogelman explained, the current 

regulatory regime “embodies deep social perceptions according to which ‘feminine parenthood’ 

is more preferable and worthy than ‘masculine parenthood’”; and also that “a family consisting 

of a father and a mother or only a mother is more ‘preferable,’ ‘worthy’ and ‘desirable’ from a 

family consisting of a single man or two men.”866 

The policy was also in violation of the petitioners’ right to parenthood. In reaching this 

conclusion, the Court relied on its earlier partial judgment, holding that the right to become a 

parent extends “to all of the various medical techniques that assist reproduction,”867 however that 

it is a relative right, limited by “sub-constitutional arrangements” such as the Israeli Surrogacy 

 
863 Id. at 16. 
864 Id.  
865 Id. 
866 Id. at 41. 
867 Arad-Pinkus—Part I, supra note 785, at 26–27. This aspect of the decision did not gain much attention, although 
it touches upon a fundamental question over the limits and scope of the right to parenthood. See also John A. 
Robertson, Assisted Reproductive Technology and the Family, 47 HASTINGS L.J. 911, 914 (1996) (arguing that in the 
United States, the protected right to procreate includes the right to use assisted reproduction); John A. Robertson, Gay 
and Lesbian Access to Assisted Reproductive Technology, 55 CASE W. RSRV. L. REV. 323, 328 (2004) (“If coital 
reproduction is protected, then we might reasonably expect the courts to protect the right of infertile persons to use 
noncoital means of reproduction to combine their gametes”). 
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Law.868 The court further explained that the petitioners’ claim is concerned with the negative 

aspect of the right to parenthood; they were not asking the state for assistance in procreation but 

instead asking it to refrain from denying them access to a specific reproductive route.869 It thus 

found it unnecessary to determine whether the right to parenthood is a positive right that calls 

upon the state for assistance in procreation (e.g., by providing funding), or a negative right that 

only protects against interference with accessing reproductive practices such as surrogacy.870 

 On the one hand, this decision may signal a new era in the legal understanding of men’s 

reproductive stakes. The Court addressed and refuted the stereotypical views of men reflected in 

the law’s exclusionary provisions and acknowledged their interest in becoming parents as 

holding the same value as women’s in a legal site that embodies single and married gay men’s 

principal—if not exclusive—route to fatherhood. It offers an updated understanding of 

masculinity and fatherhood, bringing them “in line with present-day family realities.”871  

These realities include the rising number of men who wish to exercise their right to 

parenthood in ways that break from the “natural family” model, illustrated, inter alia, by the 

growing demand for transnational surrogacy.872  

Another social reality is the changing division of household labor among mothers and 

fathers within the family. Like in many other countries, scholars have found that since Israeli 

 
868 Arad-Pinkus—Part I, supra note 785, at 27–38. This means that the law could violate the right to parenthood as 
long as it complies with the criteria of the limitation clause in Section 8 of Basic Law: Human Dignity and Liberty, 
from which the right to parenthood derives. Id.   
869 Arad-Pinkus—Part II, supra note 619, at 11–12. 
870 For more on the difference between a positive and a negative right to procreate, see John A. Robertson, Embryos, 
Families, and Procreative Liberty: The Legal Structure of the New Reproduction, 59 S. CAL. L. REV. 939, 956 n.53 
(1986). See also Radhika Rao, Constitutional Misconceptions, 93 MICH. L. REV. 1473, 1485 (1995) (reviewing JOHN 
A. ROBERTSON, CHILDREN OF CHOICE: FREEDOM AND THE NEW REPRODUCTIVE TECHNOLOGIES (1994)).  
871 MARGARIA, supra note 615, at 50.  
872 See, e.g., Zafran & Hacker, supra note 769, at 1144. See also Nicola Carone1, Roberto Baiocco1, & Vittorio 
Lingiardim, Single Fathers by Choice Using Surrogacy: Why Men Decide to Have a Child as a Single Parent, 
32 HUM. REPROD. 1871 (2017). 
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women entered the workforce, they “have reduced somewhat the amount of time spent on 

household tasks.”873 “Today, more men share housework with their wives, and the attitude to the 

father’s role is noticeably changing, hand in hand with the emergence of the ‘new father.’ This 

figure is no longer viewed as a patriarch and provider but as an equal parent and a caregiver who 

delivers both instrumental and emotional support to their wife and children.” 874  

However, one may question whether there is, in fact, a discrepancy between the norms 

reflected in the regulation of assisted reproduction and men’s actual role in the family. Such 

criticism points out the persistence of the traditional household labor division. As Nancy Dowd 

explains, “while some fathers reflect the coequal caregiver ideal of the ‘new father,’ or are 

moving in that direction, most do not . . . .What continues as the dominant caretaking pattern is 

mothers performing a significant disproportion of care work.”875 Such unequal division of labor 

persists in Israel, notwithstanding individualization processes taking place that have enabled 

“various and sundry family structures to come into being, including “two-career families,” 

“second families” (following divorce or separation), “single-parent families,” and “single-sex 

families.”876  

 
873 Noah Lewin-Epstein, Haya Stier & Michael Braun, The Division of Household Labor in Germany and Israel, 68 
J. MARRIAGE & FAM. 1147, 11447 (2006); see also Anya Glickman, Anat Oren & Noah Lewin-Epstine, New Israeli 
Family? Gender Roles and the Division of Labour and House Work on the Threshold of the 21st Century, ISRAELI 
PUB. OP., 8 (2003) (in Hebrew); Nelly Elias, The Division of Household Duties: The Inter-Cultural Comparison 
Between Veteran Israeli Couples, New Immigrants from FSU and Russian Citizens, 4 ISRAELI SOCIO. 289 (2002) (in 
Hebrew). 
874 Laliv Cohen-Israeli, Care and Career: Work and Parenting among Israeli Men, 13 FATHERING 203, 204 (2015-
16). 
875 Dowd, Fatherhood and Equality, supra note 815, at 1053.  
876 Sylvie Fogiel-Bijaoui, Familism, Postmodernity and the State: The Case of Israel, 21 J. ISRAELI HIST. 38, 38 
(2002). Fogiel-Bijaoui explains the centrality of familism in Israel by pointing out to the fact that “marriage and 
divorce are subject to religious law for all the religions recognized in Israel—Judaism, Islam, Christianity, and Druze.” 
As a result, “the family codes anchored in each religion, which are institutionalized by the family status laws, are the 
main basis for the discourse on the institution of the family and familist practices.” Sylvie Fogiel-Bijaoui & Reina 
Rutlinger-Reiner, Guest Editors’ Introduction: Rethinking the Family in Israel, 28 ISR. STUD. REV. vii, viii (2013). 
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The impacts of the COVID-19 pandemic on the division of household labor between men 

and women, which are only beginning to be fully realized, further call into question the actual 

gap between the masculine ideals fostered by Israeli reproductive law and the way fatherhood is 

being practiced.877 Even countries such as Israel, where childcare is subsidized, and as a result, 

women’s overall labor force participation was higher than the O.E.C.D. average, have become “a 

cautionary tale about how easily the pandemic can shatter that fragile progress.”878  

But even if the reality of fathers as active caretakers who take on an equal share of 

household work is still underway, there is a place to consider the role of law “in book and in 

action” in altering gendered concepts of parenthood.879 This recognition underlies several legal 

reforms to create a legal environment that encourages or at least supports active fatherhood. 

Examples include the “parental benefits” provision in the Employment Equal Opportunities Law, 

which forbids employers from discriminating against working fathers who claim certain parental 

benefits such as shorter workdays or childcare subsidies if offered to mothers in that particular 

workplace.880 Another example is the Employment of Women Act of 1954, which was amended 

in 1998 to allow fathers to take paid paternity leave or “childbirth leave,” to use the language of 

the law. Until then, only women were entitled to take a leave.881 Even if these reforms have 

failed to live up to their promise, they nevertheless represent the law’s potential to bring about 

 
877 Patricia Cohen & Tiffany Hsu, Pandemic Could Scar a Generation of Working Mothers, N.Y. TIMES (June 3, 
2020), https://www.nytimes.com/2020/06/03/business/economy/coronavirus-working-women.html. 
878 Amanda Taub, Pandemic Will “Take Our Women 10 Years Back” in the Workplace, N.Y. TIMES (Sept. 26, 2020), 
https://www.nytimes.com/2020/09/26/world/covid-women-childcare-equality.html. See also Women and COVID-
19: The Impact of Crises on Gender Equality, English Summary of Israeli Women’s Network Report, April 2020, 
https://iwn.org.il/wp-content/uploads/2020/04/Women-And-COVID-19-The-Impact-of-Crises-on-Gender-
Equality_English-Summary-final.pdf. 
879 Hacker, supra note 848, at 410. 
880 Matzner-Heruti, supra note 815, at 16–17. 
881 Ifat Matzner-Heruti, All You Need Is Leave? Rethinking the Concept of Paternity Leave, 21 CARDOZO J.L. & 
GENDER 475, 477–78 (2015). 



 182 

social change in how fatherhood is perceived and practiced.882 The regulation of assisted 

reproduction can thus become another legal site that facilitates, rather than undermines, changes 

in the perception of familial roles and the responsibilities attached to them.  

On the other hand, there is the Israeli legislature’s failure to amend the laws governing 

surrogacy and ova donation even after the Court had found them to be unconstitutional. As 

earlier mentioned, the Court’s final ruling followed the state’s announcement that it is impossible 

to advance a legislative amendment considering the current political climate. Instead, it left the 

Court with the task of shaping an egalitarian version of these policies, for example, by offering 

guidance on how some provisions should be interpreted so as to comply with its ruling. It 

appears, then, that while the Court is finally ready to view men and women as equal stakeholders 

in the context of assisted reproduction, the Israeli legislature—is not.  

This inconsistency between the two branches calls into question the proposition that this 

decision signals a normative turning point in reproductive law’s relation to men. First, as 

mentioned earlier, failing to amend the law has made formulating egalitarian versions of the 

existing reproductive policies much harder. It resulted in bureaucratic difficulties for single men 

and gay couples pursuing both surrogacy and egg donation.883 Second, the legislature’s 

reluctance to embrace an updated view of men’s reproductive stakes may mean that surrogacy 

and egg donation will remain the exception to the rule within the larger regulatory scheme. Even 

though both of these practices are central in terms of men’s ability to become parents outside of 

the heterosexual family cell, there are still other legal sites, such as sperm donation and 

 
882 Id. at 477. See also Ifat Matzner-Heruti, “Daddy’s Gone to Work, He’ll Return When the Moon Comes Out”: An 
Examination of the Ways by which Laws and Judicial Decisions Shape Fathers’ (in)Ability to Reconcile Between 
Family and Employment, 6 L. & SOC. CHANGE 67, 69 (2014); Nadav Perez-Vaisvidovsky, Fathers as Frauds: On the 
Criminalization of Fathers in the Parental Leave for Fathers Program in Israel, 22 MEN & MASCULINITIES 127 
(2019). 
883 See Yanko, supra note 808. 
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posthumous reproduction, where these traditional perceptions prevail. Importantly, in the ever-

developing world of assisted procreation, where new technologies and practices continue to 

emerge, they may not be so for long.  

Moreover, from a practical standpoint, the failure to amend the Law may also be viewed 

as a missed opportunity to reevaluate these reproductive policies from the perspective of all 

potential stakeholders, not just intended parents. For example, the Israeli Supreme Court’s most 

recent decision to expand the pool of eligible “intending parents” reignited ethical debates about 

whether surrogacy should be legal, to begin with, considering its reliance on women’s 

reproductive labor. These debates are not new or unique to the Israeli legal context. Concerns 

about women’s bodily autonomy and agency feature in the normative discussions in many 

countries contemplating what legal framework should govern surrogacy as they attempt to 

balance the rights and interests of intended parents, surrogate mothers, future children, and the 

public.884 They also equally apply when single women or heterosexual couples are asking to use 

this practice. They nevertheless become particularly potent when contemplating legal measures 

that will make surrogacy more accessible and prevalent.885  

Illustratively, the state’s principal argument against opening surrogacy to single men and 

same-sex couples in the abovementioned case was grounded in concerns over the 

commodification of women’s bodies and the medical, financial, and emotional risks this practice 

entails.886 In its judgment, the Court agreed that limiting the number of eligible applicants may 

restrict the prevalence of this practice, which, in turn, will reduce the risks women are exposed to 

 
884 See generally Surrogacy, Autonomy, and Equality, supra note 805. 
885 Donna Dickenson & Britta van Beers, Surrogacy: New Challenges to Law and Ethics, 26 NEW BIOETHICS 293 
(2020). See also Camisha Russell, Rights-Holders or Refugees? Do Gay Men Need Reproductive Justice?, 7 
REPRODUCTIVE BIOMEDICINE AND SOC’Y ONLINE, 131–40 (2018). 
886 HCJ 781/15 Arad-Pinkus—Part II, at 23.  
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as surrogates.887 However, it also found insufficient data to support the state’s claim about the 

detrimental effect expanding the circle of eligible applicants will have on this reproductive 

practice, including creating a shortage of surrogates.888    

But even if it is too soon to determine how opening surrogacy to all men will affect how 

it is practiced in Israel and which new legal challenges it may bring about, it is safe to assume 

that a proper legislative procedure would have done better to address these concerns while 

balancing the interests of the various stakeholders.889 It would also have done better to integrate 

the views of surrogates, among others, about if and how these existing frameworks fall short in 

safeguarding their rights on the way to creating a more egalitarian reproductive policy. 

3.6 Conclusion 

Focusing on the regulation of such practices as gamete donation, posthumous 

reproduction, and surrogacy, this article reveals Israeli ART law’s precarious relationship with 

men as stakeholders. Legal frameworks governing these sites are laden with gendered accounts 

of men’s interests as economic or limited to producing genetic progeny. In other instances, 

biological reproduction is organized around women, denying single men and male same-sex 

couples the ability to form families absent of a caretaking mother. This gendered ART regime 

reinforces a narrow model of fatherhood as a biological or financial relationship divested of 

nurture and care. Recognizing men and women as equal stakeholders in the regulation of ART 

 
887 Id. at 23–24. This is in part because of changes that were made in the eligibility requirements for becoming a 
surrogate, such as raising the maximum age and the number of births a potential surrogate may have already 
undergone, allowing more women to take this route. Id. at 24.  
888 HCJ 781/15 Arad-Pinkus—Part II, at 23.  
889 Arad-Pinkus—Part III, supra note 806, at 3–5. For a critical discussion on the constitutional dialogue between the 
Court and the legislature in this particular case see Bell E. Yosef, Constitutional Dialogue Under Pressure: 
Constitutional Remedies in Israel as a Test Case, AM. J. COMP. LAW (forthcoming). 
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may thus be necessary if an insufficient step for assisted reproduction is to fulfill its promise to 

subvert long-established gendered and familial norms. 

 

 


