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Science-Based Recommendations
for the Collection of Eyewitness
Identification Evidence

Margaret Bull Kovera, Jacqueline Katzman, Jennifer M. Jones & Melanie B. Fessinger

or almost 70% of the wrongfully convicted defendants who
have been exonerated by new DNA evidence, one or more
mistaken eyewitness identifications played a role in their
wrongful convictions.! In recognition of the significant role that
mistaken identifications play in miscarriages of justice, social sci-
entists have spent the last 40 years studying which police prac-
tices can be improved to increase the reliability of eyewitness
identification evidence, including instructions to witnesses,?
selecting fillers (i.e., known innocent persons) for lineups or
photo arrays who do not cause the suspect to stand out,> and
eliminating possible feedback from administrators who know
which lineup member is the suspect.* Based on this body of
research, the American Psychology-Law Society (AP-LS)5 com-
missioned a panel of eyewitness scholars to review the extant lit-
erature and make evidence-based recommendations about the
best police practice for enhancing the reliability of eyewitness
identification evidence.6
After reviewing the scientific literature on eyewitness identifica-
tion accuracy, the panel produced a manuscript describing nine
recommendations for the collection and preservation of eyewitness
identification evidence and the scientific evidence supporting
those recommendations. The manuscript went through an extraor-
dinarily rigorous vetting process. The relevant scientific commu-
nity was invited twice to provide comment on the draft of the rec-
ommendations posted on a public website and at two public pre-
sentations of the recommendations at psychological conferences.
After each round of comments, the panel revised the manuscript
before it was sent for further public comment. The Executive Com-
mittee of the AP-LS selected three anonymous reviewers with rel-

evant scientific expertise to comment on the manuscript. After the
reviewer’s comments were incorporated into the draft recommen-
dations, the manuscript was submitted for the regular review
process at Law and Human Behavior, where it was eventually
accepted after two more rounds of revisions. Finally, the AP-LS
Executive committee voted to accept this final version as an official
position paper of the organization—only the third paper in the
organization’s 54-year history to receive this designation.”

With this background in mind, we present the nine expert-
panel recommendations to improve the reliability of eyewitness
identification accuracy. We present the recommendations in the
order in which they become relevant through the course of a
police investigation.

Specifically, the recommendations describe the importance of:

1) documenting in a pre-lineup interview the witness’s
memory of the suspect and the conditions under
which the witness viewed the crime;

2) evidence-based suspicion that the suspect committed
the specific crime that the witness saw;

3) selecting fillers that do not make the suspect stand out
among the lineup8 members;

4) lineup administrators who do not know which lineup
member is the suspect (i.e., blind administration);

5) providing proper pre-lineup instructions to the witness;

6) memorializing the witness’s confidence in the accuracy
of their identification decision immediately after it has
been made;

7) video recording the identification procedure from start
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1. As of January 2022, the Innocence Project reports that 69% of the
375 DNA exonerations have involved mistaken eyewitness identifi-
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to finish;
8) avoiding repeated identification attempts; and
9) conducting lineups rather than showups.®

Although space limitations preclude us from fully reviewing
the science underlying these recommendations in this paper, we
present the scientific rationale underlying each of these recom-
mendations below and refer the interested reader to the scientific
review paper for a more complete analysis of the evidence base.

CONDUCT A PROPER PRE-LINEUP INTERVIEW TO
DOCUMENT WITNESS’S DESCRIPTION OF THE
CULPRIT AND THE WITNESSING CONDITIONS
Acquiring complete, accurate statements from witnesses can
function as a crucial piece of evidence for locating a suspect and
furthering an investigation.!? Consequently, researchers have
expended substantial energy identifying the most effective tech-
niques for interviewing witnesses.!! It is important to conduct
thorough interviews with eyewitnesses to document the wit-
nesses’ descriptions of the culprit (including the extent of the wit-
nesses’ familiarity with the culprit—from total stranger to close
relation)!2 and the quality of the conditions under which they
viewed the crime. These interviews should be conducted as soon
as possible after the crime but before conducting the identification
procedure. The immediacy of this interview is important because
the viewing of possible suspects (e.g., in media reports, mugshot
searches, or searches of social media), discussions with co-wit-
nesses,!3 or feedback about whether they identified the suspect!#

could contaminate their
descriptions of both the cul-
prit and the witnessing condi-
tions. Police also should
avoid suggestive interviewing
practices that could contami-
nate witnesses’ memories.1>
The entire pre-lineup interview should be videorecorded so that
triers of fact can review whether the procedures were unduly sug-
gestive or misleading. The video recording also serves the purpose
of memorializing the witnesses’ reports.1

Several factors influence the quality of a memory report. The
police have no control over some of these factors, like the quality
of the witnesss viewing conditions. However, the police can
adjust the timing and nature of their interviews to improve the
accuracy and completeness of an eyewitness account. For exam-
ple, extensive delays between witnessing the crime and providing
a memory report can reduce the amount of detail witnesses are
able to provide.l” Thus, conducting a pre-lineup interview soon
after the witnessed incident can increase the amount of accurate
detail reported. On the other hand, pushing witnesses to provide
more complete descriptions of the event or culprit could actually
increase the number of incorrect details included in the report.!8
In cases with multiple eyewitnesses, investigators should instruct
witnesses to not discuss their memory for the crime with each
other so that their reports remain independent and uncontami-
nated by another witnesss memory errors. Further, investigators
should refrain from sharing any information provided by other

“The entire pre-
lineup interview
should be
videorecorded ...~
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Wogalter, Describing Faces from Memory: Accuracy and Effects on Sub-
sequent Recognition Performance, PROCEEDINGS OF THE HUMAN FACTORS
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witnesses. Learning that a co-witness
made a confident identification from
the lineup could increase the likeli-
hood that another witness will also
make an identification (which may

“This self-
administered
protocol may

be particularly

useful for have otherwise been rejected ) and
obtaining prress inflated confidence in that
. ecision.1?

AL When interviewing witnesses,
statements investigators should ask non-sugges-
when an oral tive questions that elicit open-ended
interview responses (i.e., narratives rather than
cannot be simple yes or no responses) from
pracﬁcably witnesses. Caution should be used
conducted when moving to closed-ended ques-
soon after tions (e.g., those that can be

answered yes or no), as the use of
specific probes may increase the
number of details provided by wit-
nesses, but at the expense of accuracy. Interviewers should
abstain from asking suggestive or leading questions altogether to
avoid introducing information into witnesses’ memories of the
culprit. Instead, interviews that are conducted by investigating
officers who have been trained in an empirically based interview-
ing protocol should provide higher quantity and quality informa-
tion that can be used to further the investigation.

Three interviewing protocols are notable for their ability to
improve the information provided by witnesses. The first, known
as the Cognitive Interview,20 is more effective than a standard police
interview for eliciting large numbers of correct details that could
assist in locating a guilty suspect.2! Two features of the Cognitive
Interview that set it apart from a standard police interview are:

(4

the crime .. .”

a) the interviewer encourages witnesses to report all of
the information they can recall but to refrain from
guessing and capitalizes on context reinstatement (i.e.,
recreating the conditions under which the memory was
encoded for ease of retrieval) by asking witnesses to
close their eyes and imagine themselves at the scene of
the crime; and

b) the Person Description Interview is also effective for
increasing the quantity of culprit characteristics that
witnesses report without sacrificing accuracy?? Inter-

viewers who use this protocol instruct witnesses to first
provide general information about the person, before
moving to describing specific facial features. Eventually
interviewers ask for descriptions of specific character-
istics but have witnesses start by describing the bottom
of the culprit’s face (e.g., chin, jawline, facial hair, lips),
continuing up the face (e.g., nose, cheeks) until they
reach the upper region (e.g., eyes, hair) of the face.

Finally, the Self-Administered Interview?3 includes the encour-
agement to report and context reinstatement features of the Cog-
nitive Interview but allows the witness to record their own
responses to interview prompts in writing. Although some
research suggests that oral interviews may produce more infor-
mation from witnesses than written statements,2* the Self-Admin-
istered Interview successfully elicits more descriptive details than
a standard free recall prompt, and this increase in descriptors is
comparable with that of the orally-conducted Cognitive
Interview.25 This self-administered protocol may be particularly
useful for obtaining witness statements when an oral interview
cannot be practicably conducted soon after the crime, such as in
cases that involve several witnesses to crimes committed in the
jurisdictions of departments with too few or under-trained staff.

To close the interview, investigators should instruct the wit-
ness to not discuss the event with others and admonish them
against attempting to identify the culprit on their own (e.g., via
social media searches). Once a witness makes an initial identifi-
cation of a suspect through an Internet search, any subsequent
identification procedure will inevitably be contaminated.

HAVE EVIDENCE-BASED SUSPICION BEFORE
INITIATING AN IDENTIFICATION PROCEDURE

To increase the ratio of correct to mistaken identifications of
suspects, officers should have extrinsic evidence of a suspect’s
guilt (i.e., evidence-based suspicion) before placing him in an
identification procedure. Requiring evidence-based suspicion
before placing suspects at risk of misidentification increases the
ratio of culprit-present (i.e., the suspect is guilty) to culprit-
absent (i.e., the suspect is innocent) procedures, otherwise
known as the base-rate of suspect guilt. Admittedly, there is no
legal standard on the quantity or quality of evidence connecting
a particular person to a particular crime before the police can
make that person a suspect in an identification procedure. Mis-

19. Lora M. Levett, Co-Witness Information Influences whether a Witness Is
Likely to Choose from a Lineup, 18 LEGAL & CRIMINOLOGICAL PSYCHOL-
oGY 168 (2013).

20. Ronald P. Fisher & R. Edward Geiselman, MEMORY-ENHANCING TECH-
NIQUES FOR INVESTIGATIVE INTERVIEWING: THE COGNITIVE INTERVIEW
(1992).

21. Geri E. Satin & Ronald P. Fisher, Investigative Utility of the Cognitive
Interview: Describing and Findings Perpetrators, 43 L. & Hum. BEHAV.
491 (2019).

22. Samuel Demarchi & Jacques Py, A Method to Enhance Person Descrip-
tion: A Field Study, in HANDBOOK OF PSYCHOLOGY OF INVESTIGATIVE
INTERVIEWING: CURRENT DEVELOPMENTS AND FUTURE DIRECTIONS (Ray
Bull et al., eds. 2009); Samuel Demarchi et al., Describing a Face with-
out Overshadowing Effect: Another Benefice of the Person Description
Interview, 58 PSYCHOLOGIE FRANCAISE 123 (2013); Neil Brewer et al.,
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taken identifications of innocent suspects cannot happen when
there is only one suspect in an identification procedure and that
suspect is guilty. So, increasing the base rate of culprit-present
identification procedures (relative to culprit-absent procedures)
by requiring that an officer have evidence-based suspicion before
administering the identification procedure does more to increase
the reliability of witnesses’ positive identifications of suspects
than does any other recommendation for best practice.26

A mere hunch that the suspect is guilty does not constitute
evidence-based suspicion. However, a significant proportion of
suspects may be subjected to identification procedures with little
more than a hunch of a police officer connecting the suspect to
the crime under investigation. Forty percent of law enforcement
officers responding to a survey reported that they would place a
person in a lineup with no articulable evidence of guilt beyond a
hunch.2” The survey included reading one description of evi-
dence that police had against a suspect before placing him in a
lineup—evidence that did not connect the suspect to the specific
crime that the witness had seen in any way. The majority of
police indicated that they would ask the witness to attempt an
identification of the suspect anyway.28 In addition, police officers
consistently overestimated the strength of the evidence against
the suspect when the evidence was weak.29 Thus, officers are
likely placing suspects in lineups without collecting sufficient
evidence, which results in a low prior probability that they are
guilty. For cases in which suspects have a very low probability of
guilt before the identification procedure, they also have a low
posterior probability of guilt, even if witnesses positively identified
them. Thus, even if the witness identifies the suspect in the
lineup, the identification is far less reliable if it is obtained under
circumstances that produce a low base rate of culprit-present
lineups, even for highly confident witnesses.30 Overall, it is
important for triers of fact to consider how a defendant became
a suspect so that they can make appropriate judgments about the
reliability of identification evidence.

The amount and quality of evidence that justifies an officer
asking a witness to attempt an identification with a particular
suspect will vary on a case-by-case basis. However, the authors
of the AP-LS scientific review paper (see footnote 10) provided
several examples of patterns of evidence that would provide suf-
ficient suspicion to support placing a suspect at risk of misiden-
tification,3! including a suspect who:

o fits a unique description given by the eyewitness (e.g.,
a specific tattoo on a specified body part);

e makes self-incriminating statements;

e was in possession of fruits of the criminal act in com-
bination with matching the witness’s description of the

suspect; o “Qverall, it is
e presence in the vicinity of the important for
crime; and 1mpo

triers of fact to
consider how
a defendant
became a
suspect . ...

* matches the witness’s specific
physical description of the
suspect.

It is important to note that what "

police may believe is good evidence

linking a suspect to the crime in

question may not be good evidence at all, because police overes-

timate the strength of the evidence connecting a suspect to a spe-

cific crime when the evidence is weak.32

In consultations, the first author has come across numerous
examples of cases in which the police did not have evidence-
based suspicion33 but used the evidence to place suspects in line-
ups nonetheless. For example, if a search of police records reveals
that the suspect was convicted of a similar crime in the same
jurisdiction, has been released from prison, and is now living in
the neighborhood where the crime was committed, there is no
connection of that suspect to the crime under investigation. Also,
if the suspect resembles a composite sketch or rendering of the
culprit made with the assistance of the witness, the evidence does
not clear the threshold of reasonable, articulable suspicion
because composites do not reliably represent a recognizable rep-
resentation of the culprit.3* Finally, consider a suspect who was
apprehended in the vicinity of one crime happens to match the
description of the culprit not only for that crime but also for sev-
eral other, similar crimes recently committed elsewhere in the
community. If a witness to the crime committed in the vicinity of
the suspect’s apprehension does not identify the suspect, then
there is no evidence to support placing that suspect in lineups
shown to witnesses to the other similar crimes committed else-
where in the community.

These examples are certainly not exhaustive. However, they
illustrate an important point: evidence supporting the placement
of a suspect in an identification procedure must be evaluated for
whether it provides a sufficient connection between the suspect
and the witnessed crime. Even if other best practice procedures are
used during a lineup’s administration, in the absence of evidence-
based suspicion, any identification obtained is less likely to be
accurate.

LINEUP FILLERS SHOULD NOT CAUSE THE SUSPECT TO
STAND OUT

For an eyewitness identification to have evidentiary value,
there should only be one suspect per lineup and the lineup
should contain at least five viable known-innocent fillers. If a

26. Gary L. Wells, Yueran Yang & Laura Smalarz, Eyewitness Identifica-
tion: Bayesian Information Gain, Base-Rate Effect-Equivalency Curves,
and Reasonable Suspicion, 39 L. & Hum. BeHav. 99 (2015).

27. Richard A. Wise et al., What U.S. Law Enforcement Officers Know and
Believe about Eyewitness Factors, Eyewitness Interviews and Identifica-
tion Procedures, 25 APpLIED COGNITIVE PsycHOL. 488 (2011).

28. Jacqueline A. Katzman & Margaret Bull Kovera, Evidence Strength
(Insufficiently) Affects Police Officers” Decisions to Place Suspects in Line-
ups, 46 L. & Hum. BEnav. 30 (2022).

29. Id.

30. Amber M. Giacona et al., Estimator Variables Can Matter Even for High
Confidence Lineup Identifications Made Under Pristine Conditions, 45 L.
& Hum. BEHAv. 256 (2021).

31. Wells et al., supra note 9.

32. Katzman & Kovera, supra note 28.

33. Wells et al., supra note 9.

34. Margaret Bull Kovera et al., Identification of Computer-Generated
Facial Composites, 82 J. APPLIED PsycHOL. 235 (1997).
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lineup contained all suspects and
no fillers, it would function like a
multiple-choice test with no
wrong answers.> By buffering a
suspect (whose guilt status is
unknown) with fillers who are
known to be innocent, innocent
suspects will be protected against
unreliable witnesses who are
compelled to make a guess, with
fillers siphoning off guesses from
the suspect.3¢ Ideally, a fair six-
person lineup administered to
people who did not witness the
crime and were only provided a description of the culprit should
result in only one-sixth of these mock witnesses making a posi-
tive identification of the suspect. We do not expect officers to
conduct this mock witness test with every lineup they create.
However, the officer who builds the lineup should ask at least
two other people who do not know who the suspect is to review
the witness’s description of the suspect and evaluate the lineup
for bias.

Biased lineups in which the suspect stands out among the
innocent fillers do not adequately protect the suspects due
process rights. Known-innocent fillers who are not similar in
appearance to the suspect—in contrast with fillers who are
highly similar in appearance—significantly increase the likeli-
hood of eyewitnesses making mistaken identifications of inno-
cent suspects.3” There are two dominant strategies for selecting
lineup fillers: match-to-description and resemble-suspect.38 In
the match-to-description strategy, officers choose fillers who
match the features included in the verbal description of the cul-
prit provided by the eyewitness but vary on features not men-
tioned in the description. In the resemble-suspect strategy, offi-
cers select fillers who physically resemble the suspect (who may
or may not be the culprit). Although on its face, the resemble-
suspect strategy for selecting fillers may seem reasonable, it has
several limitations. When constructing fair lineups, officers must
be careful to not make the task impossibly difficult by picking
lineup fillers who are too similar, essentially creating a lineup of
near clones. This problem of too similar fillers may become more
common with new technology allowing for the selection of fillers

s”

. . . the officer
who builds the
lineup should
ask at least two
other people
who do not
know who the
suspect is to
review the
witness’s
description . . .”

from extremely large face databases.?® Moreover, the resemble-
suspect strategy provides no stopping point for how similar the
suspects should be, whereas selecting fillers based on the wit-
nesses’ description of the culprit provides a natural stopping
point. A large-scale study comparing fillers selected through the
match-to-description strategy versus the resemble-suspect strat-
egy found the former reduced inaccurate identifications of the
innocent suspect without reducing accurate identifications of the
guilty culprit.+

However, in cases when eyewitnesses are unable to give
detailed descriptions of the perpetrator, the match-to-description
method may result in lineups with fillers who are not similar
enough. The match-to-description method may also not be use-
ful for making a fair lineup when the police’s suspect does not
match the witnesss description (e.g., when someone becomes a
suspect for reasons other than their appearance). Thus, we sug-
gest a blended approach. The match-to-description method
should be reserved for cases when the description is complete
and detailed. If there is a discrepancy between the description of
the culprit and the appearance of the suspect included in the
lineup, the fillers should match the suspect’s appearance (the
resemble-suspect strategy). Similarly, if a suspect is selected
based on resemblance to a forensic sketch or surveillance image,
choosing fillers based on the witness’s description of the culprit
could cause the suspect to stand out among the fillers. Thus,
fillers should be chosen based on their similarity to that same
facial composite or surveillance footage.#! If the suspect has a
unique feature (e.g., tattoo, scar), investigators may choose to
either duplicate this feature onto the fillers or cover the feature
on the suspect and cover the same location on the fillers. These
methods are equally effective in reducing lineup bias resulting
from the suspect having a unique feature that is not shared with
the fillers.#2

In addition to physical features of the fillers, factors such as
the background, size, brightness, source, and clothing could
cause a suspect to stand out in a photographic lineup. Photo line-
ups should be electronically edited to eliminate these biasing fea-
tures. Gathering images from the same source (e.g., DMV vs.
employment ID vs. social media vs. mugshots) can also reduce
discrepancies in the photographs. Not every aspect of the pho-
tographs needs to match perfectly—the goal is for the suspect to
not stand out among the fillers.

35. Gary L. Wells & John W. Turtle, Eyewitness Identification: The Impor-
tance of Lineup Models, 99 PsvcHoL. BurL. 320 (1986); John T.
Wixted & Gary L. Wells, The Relationship Between Eyewitness Confi-
dence and Identification Accuracy: A New Synthesis, 18 PSYCHOL. SclI.
PuB. INTEREST 10 (2017).

36. Andrew M. Smith, Gary L. Wells, Rod C. L. Lindsay & Steven D.
Penrod, Fair Lineups are Better than Biased Lineups and Showups, but
not Because They Increase Underlying Discriminability, 41 L. & Huwm.
BEHAv. 127 (2017).

37. Ryan J. Fitzgerald, Heather L. Price, Chris Oriet & Steve D. Char-
man, The Effect of Suspect-Filler Similarity on Eyewitness Identification
Decisions: A Meta-Analysis, 19 PsycHoL. Pus. Pory & L. 151 (2013).
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USE DOUBLE-BLIND LINEUP ADMINISTRATION
PROCEDURES (OR THEIR EQUIVALENT)

Lineups should be conducted using a double-blind procedure
(i.e., neither the administrator nor the witness knows which
lineup member is the suspect). Because a lineup is a test of the
hypothesis that the suspect is the culprit,*> and because people
tend to test hypotheses in ways that confirm their expectations,*
a lineup administrator should conduct their experiment in a way
that prevents their own expectations from contaminating the
results.#> Double-blind administration of identification proce-
dures, wherein the lineup administrator does not know which
person is the suspect and which are the fillers, is the best way of
ensuring that any information that administrators have about
which lineup member is the suspect will not influence witnesses’
identification decisions or their self-reported confidence in those
decisions. In contrast, single-blind administration of identifica-
tion procedures, wherein the administrator knows which lineup
member is the suspect and which are the fillers, allows for the
possibility that the administrator will communicate the identity
of the suspect to the witness through intentional or unintentional
verbal or nonverbal behaviors.#

A large body of research supports the recommendation for dou-
ble-blind lineup administration.#” When lineup administrators
know who the suspect is they send cues to witnesses that result in
witnesses choosing the suspect from the lineup at higher rates,
irrespective of whether the suspect is the culprit or is innocent.
Nonblind administrators also react to witness identifications,
which provides feedback to witnesses about their decisions.
Administrator feedback to witnesses that they “correctly” identified
the suspect inflates witnesses’ confidence in the accuracy of their
identification; this feedback effect is particularly apparent among
eyewitnesses who have identified innocent suspects.>® Thus, sin-
gle-blind administration not only reduces the reliability of the
identification itself but also strips the confidence statement of its
investigative value.5!

The double-blind recommendation extends beyond simply
withholding knowledge about the suspect from the administrator.
No one in the room where the identification procedure is con-
ducted know should know which lineup member is the suspect,
because it is possible that they can communicate that information

to the witness even if they are not
the administrator. Additionally, if a
crime has multiple witnesses, a
different blind administrator
should conduct the lineup with
each witness because the witness’s
behavior could provide the
administrator with clues about
which lineup member is the sus-
pect. These clues could show how the administrator interacts
with later witnesses, increasing the rate at which they identify the
suspect.>?

Although the double-blind recommendation has a strong the-
oretical and empirical basis, there have been arguments against its
implementation. First, critics argue that some police departments
are so small that every officer knows who is suspected of which
crime, making it impossible to obtain a blind administrator.3
However, eyewitness scholars have recommended a variety of
methods to circumvent this issue, including (a) making coopera-
tive agreements that loan officers to nearby departments, (b) using
photo lineup software that allows the witness to self-administer,
and (c) placing lineup photos in a sealed envelope for the witness
to examine without the officer present.5* Second, critics argue that
double-blind procedures lead to a reduction in suspect identifica-
tions.? Although this second point is true, double-blind proce-
dures reduce suspect identifications by eliminating the opportu-
nity for administrators to cue the witness to which lineup member
is the suspect, resulting in an identification that is not solely the
product of a witnesss memory as is required by law.56 Thus, sus-
pect identifications made under single-blind conditions may sac-
rifice a suspects’ due process rights.5”

“When lineup
administrators
know who the
suspect is, they
send cues to
witnesses . . .”

PROVIDE PRE-LINEUP INSTRUCTIONS DESIGNED TO
IMPROVE IDENTIFICATION RELIABILITY

A lineup procedure’s evidentiary value decreases if the police
officers suggest that the culprit will be present in the identifica-
tion procedure or that a suspect has already been arrested. Before
attempting an identification, the administrator should instruct
the witness that (a) the lineup administrator does not know
which lineup member is the suspect; (b) the culprit might not be

43. Andrew M. Smith, Yueran Yang & Gary L. Wells, Distinguishing
Between Investigator Discriminability and Eyewitness Discriminability: A
Method for Creating Full Receiver Operating Characteristic Curves of
Lineup Identification Performance, 15 PERSP. ON PsycHOL. Scl. 589
(2020).

44. Robert Rosenthal, Covert Communication in Classrooms, Clinics, Court-
rooms, and Cubicles, 57 AM. PsyCHOLOGIST 839 (2002).

45. Kovera & Evelo, supra note 4; Wells et al., supra note 9.

46. Id.

47. Margaret Bull Kovera & Andrew J. Evelo, Improving Eyewitness-Iden-
tification Evidence Through Double-Blind Lineup Administration, 29
CURRENT DIRECTIONS IN PsYCHOL. Sc1. 563 (2020).

48. Sarah M. Greathouse & Margaret Bull Kovera, Instruction Bias and
Lineup Presentation Moderate the Effects of Administrator Knowledge on
Eyewitness Identification, 33 L. & Hum. BEHAV. 70 (2009); David M.
Zimmerman, Jacqueline Austin Chorn, Lindsey M. Rhead, Andrew
J. Evelo & Margaret Bull Kovera, Memory Strength and Lineup Presen-
tation Moderate Effects of Administrator Influence on Mistaken Identifi-

cations, 23 J. EXPERIMENTAL PSYCHOL.: APPLIED 460 (2017).

49. Steve D. Charman & Vanessa Quiroz, Blind Sequential Lineup Admin-
istration Reduces Both False Identifications and Confidence in Those False
Identifications, 40 L. & HuM. BEHAV. 477 (2016).

50. Steblay et al., supra note 4.

51. Wixted & Wells, supra note 35.

52. Amy Bradfield Douglass, Caroline Smith & Rebecca Fraser-Thill, A
Problem with Double-Blind Photospread Procedures: Photospread Admin-
istrators Use One Eyewitness’s Confidence to Influence the Identification
of Another Eyewitness, 29 L. & HuM. BEHAV. 543 (2005).

53. Wells et al., supra note 9.

54. Wells et al., supra note 9.

55. Steven E. Clark, Costs and Benefits of Eyewitness Identification Reform:
Psychological Science and Public Policy, 7 PERSP. ON PsycHOL. ScI. 238
(2012)

56. Perry v. New Hampshire, 565 U.S. 228 (2012)

57. Wells et al., supra note 9.

Court Review - Volume 58 135



u in the lineup at all, so the correct
answer might be “not here” or
“none of these”; (c¢) if they are

unable to make a decision, they

. « « We suggest
that witnesses
are explicitly

tOId. that have the option of responding “I
the lineup dont know”; (d) after making a
administrator  decision, they will be asked to
does not state how confident they are in

know who that decision; and (e) the investi-

the suspect gation will continue regardless of
is ” whether they make an identifica-

tion. These instructions should be

provided in writing, as well as read
aloud to the witness by the lineup administrator, pausing after
each point to check for understanding and to answer any ques-
tions.

Receiving an invitation to make an identification may be
enough in and of itself to lead witnesses to believe that the police
have a convincing suspect and that their task as witnesses is to
simply determine which lineup member is the culprit.58 Wit-
nesses will likely assume that the lineup administrator knows who
the suspect is, even when the department is using a blind admin-
istrator. This assumption may lead witnesses to look toward the
lineup administrator for cues to guide their identification deci-
sion, even though the administrator has no informed cues to give.
Consequently, we suggest that witnesses are explicitly told that
the lineup administrator does not know who the suspect is, nor
which lineup members are known-innocent fillers.

Additionally, if witnesses assume that the culprit is present,
they will likely treat the lineup like a multiple-choice test, in
which the task is to select the best answer from among the avail-
able options, losing sight of the possibility that the correct option
may be that the culprit is not present.> Identification procedures
that fail to warn witnesses about the possible absence of the cul-
prit tend to result in more mistaken identifications of innocent
suspects, compared to procedures that include this admoni-
tion.50 Thus, we recommend that administrators instruct wit-
nesses that the culprit may or may not be present in the lineup.
In addition, administrators should provide witnesses with the
explicit instruction that “not present” and “don’t know” are
acceptable response options. A witness responding with “I don’t
know” may be more appropriate than “not present” in cases
when a witness is having a hard time choosing between lineup
members or is uncertain as to whether the culprit is in the lineup.

B}

The availability of an explicit “don’t know” option will likely
reduce tentative identifications made with low confidence, which
are often inaccurate.6!

Finally, witnesses may erroneously infer when a lineup admin-
istrator asks for their confidence in their decision that the admin-
istrator is assessing their confidence only because the administra-
tor believes they chose incorrectly. To prevent these inferences,
administrators should include, in their pre-lineup instructions to
witnesses, that they will ask the witness to provide a confidence
statement if there is an identification. Another misconception
widely held by witnesses is the belief that the investigation
hinges on their identification decision. Thus, lineup administra-
tors should reassure witnesses that the investigation will con-
tinue regardless of whether they make an identification.
Although some jurisdictions have adopted an instruction
included in the guidelines developed by the U.S Department of
Justice (DQOJ) that cautions witnesses that the appearance of the
culprit may have changed since commission of the crime,®2
research conducted since the DOJ made this recommendation
suggests this instruction increases false identifications of inno-
cent suspects without increasing accurate culprit identifica-
tions.®> Therefore, there is no scientific evidence to support an
instruction on a culprits possible change of appearance.

OBTAIN A CONFIDENCE STATEMENT IMMEDIATELY
AFTER THE IDENTIFICATION

An administrator who is blind to which lineup member is the
suspect should ask witnesses to report how confident they feel in
their identification decision immediately after an identification
decision has been made and before there is any chance for feed-
back from anyone who knew which lineup member was the sus-
pect. These confidence statements can be collected on a numeric
scale (i.e., 0% confident to 100% confident), a verbal scale (e.g.,
“completely certain,” “pretty sure,” “uncertain”), or by recording
a verbatim record of the witnesses’ verbal statement. Confidence
statements should be recorded for suspect identifications, filler
identifications, and “not here” responses. For witnesses who
indicate that they “don’t know,” a confidence statement should
only be recorded if the witness spontaneously provides one. It
may also be worthwhile to ask the eyewitness to explain the basis
for their “don’t know” response (e.g., did not get a good view of
the culprit).

Eyewitnesses” reported confidence can be very useful for pre-
dicting the accuracy of an eyewitness identification, but only when
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the lineup instructions do not imply the presence of a culprit,o4
double-blind administration is used, fair lineups are presented,®6
and confidence statements are reported immediately after the iden-
tification.67 When collected under these pristine conditions, high
confidence is associated with high accuracy. However, we know
from DNA exonerations that innocent people are mistakenly iden-
tified in court by a highly confident eyewitness. In many of these
cases, the eyewitness was significantly less confident at the time of
the initial identification, but their confidence became inflated by
the time they were asked to testify in court.c®

Following the identification decision, witnesses face external
factors that could influence their subsequent confidence reports.
For example, the receipt of feedback from the lineup administra-
tor confirming that the witness selected the suspect can artificially
bolster witness confidence.®® Simply asking a witness to testify in
court can function as a form of confirming feedback, as it con-
firms that the witness correctly identified the police’s suspect. This
feedback may cause witnesses to forget the initial uncertainty they
felt during the lineup procedure and express extreme confidence
during their in-court testimony. Moreover, confirming feedback
has a greater effect on inaccurate witnesses’ confidence compared
to accurate witnesses. Inaccurate witnesses who do not provide
immediate confidence statements and receive post-identification
confirming feedback will likely report inflated confidence levels,
similar to the confidence reported by accurate witnesses. This
inflation of inaccurate witnesses’” confidence impairs fact finders’
ability to use expressed confidence to distinguish accurate from
inaccurate witnesses.’? Courts have recognized that post-identifi-
cation feedback artificially inflates witness confidence.” Obtain-
ing a confidence statement immediately following the identifica-
tion decision is the only way to prevent contamination of subse-
quent confidence reports by information the witness encounters
following the identification procedure.

VIDEO RECORD ALL IDENTIFICATION PROCEDURES
START TO FINISH

The entire identification procedure—from the officers’ initial
contacts with witnesses inviting them to participate in an identi-
fication procedure through the witnesses’ confidence state-

ments—should be video recorded.
Regardless of whether the proce-
dure is conducted live or by using a
photo-array, the video should cap-

“Officers’
memories from
previous lineup

ture interactions between the wit- administrations
ness and the administrator, as well or officer
as interactions between the witness knowledge

and the lineup members. Video
recording the procedure secures a
record that can help to assess the
quality of the identification and the
procedure.” Specifically, the video
record can help evaluators to pre-
dict the likely accuracy of the iden-
tification by documenting diagnos-
tic behavioral cues (e.g., decision

about what is
supposed to
happen can
interfere with
what an
officer actually
remembers and

time, confidence),”? and whether EV?I“'U.G"Y
police followed proper proce- writes Iin a
dure.74 report.”

There are two primary reasons
why video-recording identification procedures should be consid-
ered best practice. First, creating a video record is important
because police reports of what happened during an identification
procedure may be incomplete or even inaccurate if they are
solely based on an officers memory. 75 Officers’ memories from
previous lineup administrations or officer knowledge about what
is supposed to happen can interfere with what an officer actually
remembers and eventually writes in a report. Additionally, video
recording the procedure will make it more difficult for officers to
intentionally fabricate reports of what occurred during the lineup
administration,”¢ as there is evidence that some officers misrep-
resent case-related events.”” A video record of the administration
documents what actually happened during the identification
process and serves to protect against both intentionally and unin-
tentional errors in officers’, witnesses’, and (in the case of live
lineups) suspects’ reports of what occurred.

Second, video recording all lineup administrations from start
to finish could encourage officers to adhere more carefully to best
practice guidelines when administering lineups.” For example,
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in a mock interrogation para-

V/4 E
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Iden:iﬁcqho.n h that they were being recorded
procedure wit were significantly less likely to
the same use tactics that are known to
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same eyewitness
should be
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increase  rates  of  false
confessions.” Video recording
the procedure may incentivize
officers to follow best practice
guidelines because the easily
reviewed record will show it if
they do not.80

There should rarely (if ever) be a legitimate reason as to why
an administrator does not video record the entire procedure.
Most adults have cell phones that can capture high-quality video
records.8! Additionally, an increasing number of officers now
have access to body cameras that can be positioned to make
video recordings of identification procedures.82 Thus, those
tasked with evaluating eyewitness evidence should assume that
non-recorded lineup administrations were not conducted using
best practice guidelines. For instance, without a video record,
trial judges should not assume that a lineup administration was
conducted using double-blind procedures. Indeed, it is worth
considering whether the burden of proving that a lineup admin-
istration was not suggestive should shift to the prosecution when
the police fail to video record the procedure.

AVOID REPEATED IDENTIFICATIONS

Repeating an identification procedure with the same suspect
and same eyewitness should be avoided regardless of whether the
eyewitness identified the suspect in the initial identification pro-
cedure. This guideline holds true no matter how convincing the
argument for conducting a second procedure (e.g., the original
photo of the suspect was not as good as it could have been; the
witness was nervous during the identification test and is calmer
now; the initial identification was made from a social media pro-
file, but it would be more desirable to have an identification
made using proper police procedure).8> Unlike other kinds of
forensic evidence for which repeated testing may be desirable
(e.g., fingerprint comparisons), there is only one uncontami-
nated opportunity for an eyewitness to make an identification of
a particular suspect.8*

Repeated identification tests refer to a situation in which an
eyewitness is given a subsequent identification test (or more)
with the same suspect that appeared in an earlier test. It is not
considered a repeated identification when an eyewitness is
shown a lineup, and then, after rejecting it, is given a different
lineup with a different suspect and different fillers. Additionally,

it is not considered a repeated identification test when there
were multiple culprits, and the eyewitness is given a separate
identification test for each culprit. Repeated identification
involves an eyewitness viewing a procedure that includes the
same suspect as a prior procedure.85 There are several situations
which could lead investigators to push for a repeated identifica-
tion test, like when a witness views a mug book that contains
the suspect, views a showup,8 views a lineup with the suspect
and makes a tentative pick or no pick, views a photo lineup
rather than a live lineup, or makes an out-of-court identification
that the prosecution wishes to follow with an in-court identifi-
cation.87

It is also important to note that when witnesses make identi-
fications on their own accord (i.e., outside of police procedure),
any subsequent identification procedure conducted by the police
is a second identification attempt.88 Sometimes witnesses sponta-
neously identify someone as the culprit when they come across
them in their day-to-day lives.8? Alternatively, witnesses could
hear the culprit referred to by a nickname during the witnessed
event and, as a result, decide to conduct their own social media
search using that name.?° Witnesses may even use their own
social media connections to search for the culprit if someone they
know was present during the crime. Thus, regardless of whether
the first identification was made through a witness’s self-directed
search or through police procedure, any subsequent identifica-
tion conducted by the police is contaminated.o!

There are a variety of reasons why repeated identification pro-
cedures are problematic. First, repeated identification tests pre-
sent the opportunity for witnesses to experience a “memory-
source error.” Memory-source errors occur when the eyewitness
perceives the suspect in the second identification procedure as
familiar because he was in the original identification procedure
but misattributes this familiarity as familiarity from the original
witnessed event.92 Memory-source errors can occur regardless of
whether the witness picked the suspect in the first viewing pro-
cedure or they can be the result of viewing the suspect in a mug
book. Second, repeated identification tests in which a witness is
shown the same suspect with a different set of fillers can lead to
commitment effects, a powerful tendency for people to stick with
their prior decisions.9> When witnesses see the suspect that they
have already identified once, they are even more likely to identify
that suspect again. Last, it is possible for witnesses who make no
identification in the first procedure to then realize that there was
only one person in the second procedure who was also in the
first procedure.%* In this situation, police are explicitly indicating
to the witness which person is the suspect (i.e., the person in
common between the two procedures), which contaminates the
second identification test.95
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Although there are clear theoretical issues associated with
repeated identification tests, it is sometimes difficult for officers
to understand this in practice. Officers may conclude that if the
witness identifies the suspect in the first identification procedure,
then there is no harm in repeating the identification procedure.%
After all, the identification has already been made and the second
procedure is merely a confirmatory process. However, besides
the fact that the witness is then more likely to pick the same sus-
pect in the second test, there is also good evidence that repeated
testing of eyewitnesses leads to artificially elevated levels of eye-
witness confidence.97 Thus, it is important for evaluators of eye-
witness evidence to be wary of situations in which a repeated
identification test occurred.

SHOWUPS AND OTHER CONFIRMATORY
IDENTIFICATION PROCEDURES SHOULD BE AVOIDED

Rather than conducting a lineup with one suspect sur-
rounded by known-innocent fillers, some identification proce-
dures employ what is known as a showup by simply presenting
a single individual to the eyewitness and asking whether this
person committed the crime in question. In other words, a
showup contains no fillers, and only presents the suspect to the
witness. This type of identification procedure has been heavily
criticized as extremely suggestive for over 110 years.98 In 1967
the U.S. Supreme Court recognized that “it is hard to imagine a
situation more clearly conveying the suggestion to the witness
that the one presented is believed to be guilty by the police”
than the use of showups.9? However, despite this seemingly
strong condemnation of showups, the U.S. Supreme Court has
consistently supported their admissibility in court.!00 However,
the scientific evidence suggests that showups should be avoided
and reserved only for situations when conducting a lineup is not
possible.

Experiments comparing lineups to showups have consis-
tently demonstrated that lineups are superior in their ability to
distinguish guilty suspects from innocent suspects.!0l
Although fillers in a lineup function as a safeguard against false
identifications of innocent suspects, showups—which be defi-
nition do not contain fillers—do not afford this protection.
Additionally, showups cannot be double-blind. In fact,
because both the showup administrator and the eyewitness
know that the person being presented is the suspect, showups
are not even single-blind. Thus, any protections provided by

double-blind lineup proce-
dures do not apply to showup
procedures.

In practice, showups are
conducted when the police
detain someone who matches
the description of a culprit in
the general vicinity of the
crime shortly after the crime
has taken place. Although
police can detain individuals
for being near the crime scene
and fitting the description, this
evidence is not adequate
grounds for arrest. Without
grounds for arrest, the suspect
can only be detained for a relatively short period of time,
restricting police’s ability to construct and conduct a lineup pro-
cedure. Unless there is probable cause for arresting the detained
person, officers may have to choose between conducting a
showup or setting their suspect free, potentially creating a pub-
lic safety issue.

A showup can be avoided and substituted with a lineup if
there is probable cause for arresting a detained person. When the
police arrest their suspect, they will have adequate time to com-
pose a lineup. In the absence of evidence linking the detained
suspect to the crime, officers turn to the most suggestive identi-
fication procedure (showups) when the likelihood of guilt is its
lowest. Investigating officers can also avoid showups in cases
with multiple witnesses by conducting a showup with one wit-
ness and using their identification as grounds for arrest. Once the
arrest has been made and evidence has been collected to connect
the suspect to the crime, the remaining co-witnesses can make
more reliable identifications from a lineup.

If a more reliable lineup procedure cannot feasibly be con-
ducted, there are methods for reducing the suggestiveness of
showups. Many features of a good lineup procedure can be
applied to showups, including the use of pre-showup instruc-
tions, recording confidence in identification decisions, and video
recording the entirety of the procedure. The inclusion of an
instruction that the witness will have additional opportunities to
view other suspects if they do not identify this one reduces mis-
taken identifications without negatively impacting accurate iden-

“In 1967, the U.S.
Supreme Court
recognized that
‘it is very hard

to imagine a
situation more
clearly conveying
the suggestion
. « . that the one
presented is
. . . guilty’ than
the use of
showups.”
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tifications.102 When videorecording a showup procedure, the
recording should start before any pre-showup instructions and
end only after the witness gives their confidence statement and
the identification procedure is concluded. The witness, officer,
and suspect should all be captured in-frame.

Beyond replicating these features of a quality lineup, addi-
tional considerations must be given to showups. Because
showups are conducted in the field during active search-and-
detain operations, officers should take special care to prevent
witnesses from overhearing police radio conversations that could
jeopardize the integrity of the showup procedure.l0> The sus-
pect’s clothing may also produce additional suggestibility, partic-
ularly when the person was detained based on the witness’s
description of the culprits clothing.10t In these cases, officers
may consider covering the person’s clothing (e.g., with a blanket)
during the showup identification procedure. Finally, placing a
detained person in handcuffs or in the back seat of a patrol car
may provide the misleading suggestion that the person has been
arrested. To avoid the insinuation that there is evidence-based
suspicion against the detained person, restraints should be
reserved only for cases when there is reason to believe that the
detained person is a flight risk.

An in-court identification is closely analogous to a showup,
and arguably even more suggestive. Indeed, when an eyewitness
takes the stand and is asked if they can identify the culprit in the
courtroom, the defendant is not sat among fillers. Rather, the
defendant sits at the defense table, already indicted. Further-
more, an initial identification has typically already been secured
before trial, thus violating the recommendation to avoid repeated
identifications. In cases when the eyewitness has not already
identified the defendant, an in-court identification should not be
considered an acceptable alternative to a proper lineup.

CONCLUSION

Over forty years of behavioral science research has tested a vari-
ety of procedures that maximize the identification of guilty sus-
pects while minimizing the misidentification of innocent suspects.
After reviewing this body of research, an independent body of
scholars with a variety of theoretical viewpoints concluded that
there was substantial evidence to support the recommendation of
nine best practices for the collection of eyewitness identification
evidence. Although some of these practices are well-known (e.g.,
fillers should not cause suspects to stand out among fillers) or not
new (e.g., instructions that warn a culprit may not be present in
the lineup, double-blind lineup administration), others may be
less known to or understood by practitioners, including the impor-
tance of evidence-based suspicion, avoiding repeated identifica-
tions, or the lack of evidentiary value associated with confirmatory
identification procedures like showups or in-court identifications.
We urge judges to familiarize themselves with these best practices
to assist them in their evaluations of the suggestiveness of identifi-
cation procedures and the reliability of eyewitness identifications.
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