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Timely Permanency for
Children in Foster Care:

Revisiting Core Assumptions about
Children’s Options and Outcomes

Sarah A. Font & Lindsey Palmer

e Adoption and Safe Families Act (ASFA, 1997) repre-
sented an emerging consensus that foster care should not be
a long-term solution for children. Foster care is intended to
provide a temporary living arrangement until permanency can be
achieved, but, at the time ASFA was passed, some children were
spending large proportions of their childhoods in temporary
homes. In many cases, these children had a permanency plan of
reunification that had little chance of being realized. Thus, the
overarching goals of ASFA were to reduce the amount of time
children spent “in limbo” and to promote permanency, while
maintaining explicit preferences for family preservation and
reunification.

ASFAs permanency provisions (described elsewhere in this
issue) reflect a central premise that remaining in foster care com-
promises children’s social development and threatens their life
chances. Although ASFA and its predecessor, the Adoption Assis-
tance and Child Welfare Act of 1980, assume that reunification,
wherever possible, is in childrens best interests, ASFA also
explicitly acknowledged that reunification may pose unaccept-
able risks to children in especially egregious cases and that indef-
inite efforts toward reunification deny children the opportunity
for normative family life with an adoptive family or with rela-
tives. Before ASFA, the foster care system was viewed as priori-
tizing the rights of parents to indefinite efforts to achieve reunifi-
cation over children’s interests in having safe, stable, and norma-
tive family life.!

Recently, advocates have asserted that ASFA (as well as other
policies from that era, such as the Multiethnic Placement Act) is
a failed policy and should be repealed.2 Even in the absence of
repeal, ASFA is functionally irrelevant in many areas of the coun-
try, as agencies rarely request or receive exemptions to reasonable
efforts requirements® and broadly phrased exceptions to the ter-
mination of parental rights (TPR) timelines allow those timelines

to be frequently waived.* Indeed, in several states, the average
time to TPR exceeds 3 years.> Put in context, these children
spend at least one-sixth of their childhoods in foster care. And,
despite concerns to the contrary, there is little to no evidence that
enforcing ASFAs permanency provisions meaningfully reduces
reunification rates.6

This article focuses on two questions that should inform
debates about the harms and benefits of ASFAs permanency pro-
visions:

Are children harmed by delays to permanency (remaining
in foster care indefinitely)?

Do the forms of permanency (reunification, adoption, or
guardianship) confer different risks and benefits?

ARE CHILDREN HARMED BY DELAYS TO
PERMANENCY?

Foster care is a suboptimal long-term environment, even
when children have safe, stable, and loving non-relative or kin-
ship foster parents. Two general principles about human devel-
opment illustrate why timely permanency is a worthwhile
objective.

First, knowing where and to whom one belongs is a funda-
mental need of humans.” The process of removing children from
their homes complicates children’s understanding of belonging:
they may feel affection for or identify with both biological and
foster parents, and consequently experience guilt about such
feelings (the “loyalty conflict”). Indeed, children’s behavioral and
emotional outbursts before and after parental visitation is
believed to derive, in part, from this ambivalence.8 Such conflicts
are not unique to foster care, however, and can also occur in
cases of divorce or domestic violence.?

Second, the ability to cope and adjust to various life circum-
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stances requires some capacity, within reason, to anticipate what
is coming.10 Lack of predictability inhibits the ability to plan—
and therefore exercise real or perceived control over—one’s envi-
ronment.!! In the longer term, this undermines children’s sense
of agency, or the perception that they are able to actualize goals
or impact their circumstances.!? Research consistently demon-
strates that unpredictable environments impact children’s devel-
opment above and beyond the effects of low-quality environ-
ments.!3 Consider again the example of parental visitation. If par-
ents never show up, a child learns to anticipate their absence, as
painful as that is likely to be. But, when parents intermittently
show up, or are sometimes kind and sometimes cold, children
cannot predict, and thus cannot prepare.

When unpredictability is long-term and implicates children’s
primary relationships and environments, it is likely to over-
whelm their capacity to cope, leading to disruptive manifesta-
tions of anxiety. For example, children may attempt to release
stress in destructive ways that threaten their safety (e.g., aggres-
sion or self-harm) or exercise control over their environments by
running away, shutting down emotionally, or intentionally dis-
rupting their foster care placements. Furthermore, prolonged
uncertainty is likely to compromise long-term developmental
milestones, as it induces impulsive and present- (rather than
future-) oriented thinking!+ a cognitive framework that poorly
situates youth for successful education, relationship, or career
trajectories.

The dual anxieties of “to whom do I belong?” and “what should
I expect to happen?” are intrinsic to the experience of foster care,
even when agencies and courts follow best practices. This does
not mean that foster care is never necessary or never preferable to
the alternative. Rather, it underscores, consistent with the goals of
ASFA,!5 the need to minimize the length of time children are
deprived of a permanent family environment and to minimize the
number of times a child is asked to adapt to a new environment.
Children are not frozen in time while the adults in their lives sort
things out. Notwithstanding the importance of making the best
permanency decision for each child, it is very likely that delaying
decisions also imposes a degree of harm on children.

THE COMPLICATED
COUNTERFACTUALS TO
REMAINING IN CARE
Minimizing time in foster care
is a reasonable goal based on chil-

“Minimizing time
in foster care
is a reasonable
goal based on

dren’s developmental needs for children’s
belonging and predictability. deve|opmenfa|
However, it is possible to reduce needs for
time in foster care while having bel . d
no impact on—or undermin- e o!‘glng, .cm p
ing—childrens life chances. Fos- predlc"abllltY'

ter care is a non-ideal environ-

ment but undoubtedly the alternatives are sometimes far worse.
It is often said that children need families, but one would not
expect for the mere presence of a unit called “family” to be ben-
eficial. Rather, it is what families provide—safety, unconditional
love and support, and a stable foundation for development—that
confers lifelong advantages to children. Absent those provisions,
a “family’—biological, adoptive, or other—is unlikely to
enhance children’s quality of life. Thus, we must consider the
comparative safety, stability, and supportiveness of children’s per-
manency environments.

DO THE FORMS OF PERMANENCY (REUNIFICATION,
ADOPTION, OR GUARDIANSHIP) CONFER DIFFERENT
RISKS AND BENEFITS?

Reunification. As both a matter of law and of social prefer-
ence, biological parents are the default custodians of a child and
necessitate efforts toward family reunification for children in fos-
ter care. However, an abundance of research shows that reunify-
ing families are, too often, ill-equipped to provide the safe, stable,
and supportive care that all children need, and perhaps espe-
cially unprepared to provide the level of care needed to repair
insecure attachments and help children cope with the effects of
prior abuse and neglect. As agencies and courts are pressured to
reunify more children more quickly,!¢ it is essential to under-
stand how reunified children fare.

The rates of foster care reentry average 20-40% within 1-5
years,17 and rates of ongoing maltreatment risk are substantial.18
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wellbeing, even
when compared
with remaining in

not established
that reunification

Research has not established that
reunification improves child
wellbeing, even when compared
with remaining in foster care.1
Rather, studies largely find that
reunified children and youth fare
worse than those who remain in
care or exit to alternative forms
of permanency on a variety of
metrics, including incarceration,
teen motherhood, educational

“Research has

improves child

foster care.”

attainment, behavior problems, and exposure to violence.20

None of this evidence is intended to renounce reunification as

a goal; rather, it highlights the urgent need to understand why
outcomes of reunification are suboptimal, and what can be done

to

improve children’s post-reunification experiences and out-

comes. There are myriad possible considerations for these ques-
tions, but at least five implicate a role for court oversight2!:

1. Low quality of services. The services families typically
receive before, and after, reunification have little impact
on child safety22 They may be particularly inadequate
given the depth and complexity of challenges facing
parents who lose custody of their children.

2. Lack of post-reunification oversight and support. Even

“evidence-based” services demonstrate very modest
impacts on child maltreatment recurrence or other
aspects of family functioning.23 Thus, even with high-
quality services, many parents will need long-term sup-
port after reunification (e.g., to maintain mental health

and avoid substance abuse) but may not continue ser-
vices once court oversight ends.2* Courts can continue
oversight post-reunification to ensure continuity in
supports and continued child safety.

3. Compliance with the case plan is a very low bar. Parents
may participate in services, and thus meet criteria for
reunification, without adopting the skills and the
behaviors needed to provide a safe and healthy environ-
ment for a child. Although the desire to provide objec-
tive and clear criteria to parents about how to regain
custody is understandable, it ultimately encourages
both parents and caseworkers to engage in “box-check-
ing” that is more so a test of parental endurance than
parental capacity.

4. Lack of assessment and intervention around parent-
child attachment. Insecure parent-child attachment
both increases the risk of future abuse and neglect and
adversely impacts children’s social and behavioral func-
tioning.25> To form secure attachments, children need
caregivers to be safe, consistent, and responsive26 — the
very conditions that are absent for abused and
neglected children. Removing children from such con-
ditions is unlikely to sever a secure attachment to the
(abusive or neglectful) biological parent, because such
an attachment is unlikely to exist.2” Interventions with
the potential to strengthen parent-child attachment and
prevent child maltreatment, such as parent-child inter-
action therapy,2® may be appropriate pre- and post-
reunification.

5. The law, social norms, and structural incentives favor
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reunification, even when it presents serious risks. The
burden of proof falls on agencies to demonstrate that
reunification is not in a childs best interests. Building
such a case requires extensive time, training, and effort
(resources in limited supply for caseworkers). In addi-
tion, there is no real or perceived liability for failing to
make the case. If the court returns a child home against
agency recommendations—even if the agency made a
poor case for continued placement—and the child
experiences new harm, the agency correctly asserts that
it was not their decision. If the reunification goes well,
the agency can take credit for fulfilling federal and state
policy priorities and achieving the outcome that is
assumed to reflect children’s best interests. Structural
incentives are especially distorted for “hard to place”
children, who have no identified adoptive or guardian-
ship alternative.

Adoption. Long considered the best option for children born
to parents unable or unwilling to safely care for them, a growing
chorus of adoption critics—including some adoptees—have
sought to change the narrative of adoption, arguing that adoption
is unnatural?® and intrinsically traumatic to children. These crit-
icisms are especially pronounced in the case of “transracial”
adoption.3® What does the evidence say? Though limited,
research generally suggests preferable outcomes for adopted chil-
dren relative to remaining in care;3! this appears to be no less
true for transracial adoptees,3? especially when parents are ade-
quately prepared to support the childs cultural identity.33
Although surprisingly little modern research compares adoptee
outcomes to alternative types of foster care exits, research links
adoption with higher levels of wellbeing compared with reunifi-

cation and, in some cases,
guardianship or permanent
placement with a relative.3* Of
course, not all adoptions are
successful and studies have
highlighted a relatively high
frequency of adjustment con-
cerns, particularly for children
adopted at older ages.?> Chil-
dren fare better after adoption
when the adoptive parents are
fully committed to the child3¢ and have the social and economic
resources to address the long-run effects of children’s earlier
trauma.37 The courts play a critical role in evaluating these fac-
tors during the adoption finalization process.

Again, for a variety of legal, social, and practical reasons,
reunification is and remains the preferred option for permanency.
This article is not asserting a need to change this preference.
Rather, the evidence described can be interpreted thusly: where
reunification does not appear to be viable within a reasonable
period of time, there is little reason for agencies and courts to
believe that they are harming children by changing their perma-
nency goal to adoption.

Guardianship and other forms of legal permanency. In
this section, we will use the term guardianship to encompass the
range of legal custody options other than adoption (e.g., perma-
nent conservatorship). Guardianships are pitched as providing
the legal permanency children need without the aspects of adop-
tion to which kin (and sometimes youth)38 may object—namely,
the requirement for termination of parental rights and the formal
changing of roles (e.g., from grandmother to mother). In some
states, non-relative foster parents can also opt for guardianship

“Again, for a
variety of legal,
social, and
practical reasons,
reunification is and
remains the
preferred option
for permanency.”

Interaction Therapy as an Attachment-Based Intervention: Theoretical
Rationale and Pilot Data with Adopted Children, 47 CHILD. & YOUTH
SERV. REV. 334, 334-341 (2014); Stephanie Batzer et al., Efficacy or
Chaos? Parent—Child Interaction Therapy in Maltreating Populations: A
Review of Research, 19 TRAUMA, VIOLENCE, & ABUSE 3, 3-19 (2018).

29. NAOMI SCHAEFER RILEY, NO WAY TO TREAT A CHILD 63-64 (2021)
(quoting Frank-Meyer).

30. For example, best-selling author Thram X. Kendi said of transracial
adoption, “Some White colonizers ‘adopted’ Black children. They
‘civilized’ these ‘savage’ children in the ‘superior’ ways of White peo-
ple, while using them as props in their lifelong pictures of denial,
while cutting the biological parents of these children out of the pic-
ture of humanity.” See Thram X. Kendi (@DrIbram), TWITTER (Sept.
26, 2020, 1:01 PM), https://twitter.com/dribram/status/
1309916696296198146. Alan Detlaff, Dean of the University of
Houston School of Social Work and invited speaker at the U.S. Chil-
dren’s Bureau, similarly asserts, “The ‘intent’ [of the Adoption and
Safe Families Act] has always been to make Black children available
to White parents looking to rescue them.” See Alan Dettlaff (@Alan-
Dettlaff), TWITTER (Aug. 17, 2021, 7:28 AM),
https://twitter.com/AlanDettlaff/status/1427608350372646923.

31. Bo Vinnerljung & Anders Hjern, Cognitive, Educational and Self-Sup-
port Outcomes of Long-Term Foster Care Versus Adoption: A Swedish
National Cohort Study, 33 CHILD. & YOUTH SERV. REv. 1902, 1902—
1910 (2011); E. Christopher Lloyd & Richard P. Barth, Developmen-
tal Outcomes After Five Years for Foster Children Returned Home,
Remaining in Care, or Adopted, 33 CHiLD. & YOUTH SERVI. REV. 1383,

1383-1391 (2011); Nicholas Zill, Adoption from Foster Care: Aiding
Children  While ~Saving Public Money (May 19, 2011),
https://www.firststar.org/wp-content/uploads/2015/02/05_adop-
tion_foster_care_zill.pdf.

32. Femmie Juffer & Marinus H. Van [Jzendoorn, Adoptees Do Not Lack
Self-Esteem: A Meta-Analysis of Studies on Self-Esteem of Transracial,
International, and Domestic Adoptees, 133 PsycHoL. BuLL. 1067, 1067
(2007).

33. EvaN B. DONALDSON ADOPTION INSTITUTE, FINDING FAMILIES FOR
AFRICAN AMERICAN CHILDREN: THE ROLE OF RACE & LAW IN ADOPTION
FROM FOSTER CARE (Evan B. Donaldson Adoption Institute 2008),
https://www.nationalcenteronadoptionandpermanency.net/post/find
ing-families-for-african-american-children-the-role-of-race-law-in-
adoption-from-foster-care.

34. Font et al., Foster Care, and Font et al., Permanency, supra note 20.

35. Rebecca Orsi, Predicting Re-involvement for Children Adopted Out of a
Public Child Welfare System, 39 CHILD ABUSE & NEGLECT 175, 175—
184 (2015); Kevin R. White et al., Understanding Wellbeing and Care-
giver Commitment After Adoption orGuardianship from Foster Care, 15
J. PuB. CHILD WELFARE 105, 105-130 (2021).

36. See White et al., supra note 35.

37. Erum Nadeem et al., Long-Term Effects of Pre-Placement Risk Factors
on Children’s Psychological Symptoms and Parenting Stress Among Fam-
ilies Adopting Children from Foster Care, 25 J. EMOTIONAL & BEHAV.
DISORDERS 67, 67-81 (2017).

38. Anonymous Akeema, Saying No to Adoption, INTENTIONS AND RESULTS:
A LOOK BACK AT THE ADOPTION AND SAFE FAMILIES ACT (2004).

Court Review - Volume 58 29


https://twitter.com/dribram/status/1309916696296198146
https://twitter.com/dribram/status/1309916696296198146
https://twitter.com/dribram/status/1309916696296198146
https://twitter.com/AlanDettlaff/status/1427608350372646923

over adoption, most often with
older children. In most states,
guardianships are eligible for
federal subsidies similar to
those provided for foster care
or adoption.39

The various legal distinc-
tions between guardianship
and adoption suggest
guardianships may be less
preferable  for  children.
Because guardianship does not
require TPR, guardianship
removes the onus on the child welfare agencies to collect and
present evidence and the courts to make a finding as to whether
the parents are unfit or whether permanent separation is in the
child’s best interests. In some states, the initial order of guardian-
ship eliminates the presumption that parental custody is the
child’s best interests and return of custody to the parents requires
a finding that guardianship dissolution is in the best interests of
the child. Yet, other states retain the presumption that parental
custody is in the childs best interests—even after a child was
involuntarily removed from that parent’s care—and thus require
only a finding that the parent is (currently) fit.1#0 A few states even
place the burden on the guardian to prove parental unfitness,
rather than on the parent (petitioner) to prove fitness*!;
guardians—often relatives of the parent—may be reluctant to
contest the petition at all.

Of some concern, there is little research on the outcomes of
guardianship following foster care, beyond reported rates of dis-
solution. Guardianships are two to three times more likely to end
with reentry to foster care than adoptions.®2 However, it is not
clear from research why or under what circumstances guardian-
ships may have less favorable outcomes than adoptions. Notably,
adoptions by relatives and nonrelatives are at equal risk of disso-
lution,* indicating that guardianships are not more likely to dis-
solve simply because they are more likely to involve relative care-
givers. It is possible that differences emerge because supports—
both financial subsidies and post-permanency services—are
more available and widely accessed by adoptive parents than by
guardians, or because the standards for approving an adoption

“The motivations
for pursuing
guardianship

rather than
adoption are an
important line of
inquiry that
should be
assessed and
reported...”

are more stringent or comprehensive than for guardianship.
Alternatively, when caregivers prefer guardianship to adoption, it
may signal a lower level of commitment to the child. The moti-
vations for pursuing guardianship rather than adoption are an
important line of inquiry that should be assessed and reported on
by attorney guardians ad litem, court-appointed special advo-
cates, and child welfare agency caseworkers.

DO CHILDREN HAVE REAL OPTIONS FOR
PERMANENCY?

A small proportion of children emancipate (“age out”) from
foster care, but the probability of aging out increases exponen-
tially for children removed later in childhood.# Decades of data
document the difficulties experienced by emancipated youth.
The emancipated population of youth includes both those who
desired an adoptive or other permanency arrangement but did
not receive that opportunity, and youth who chose aging out
(which confers a range of federal and state benefits). The latter
group—those who choose emancipation over possible alterna-
tives—include youth who perceive adoption as inauthentic or
disloyal to their families of origin6 as well as those whose prior
trauma or rejection leave them unwilling to risk opening up to a
new family.

Approximately 50,000 children exit foster care to adoption
each year (a dramatic increase since the passage of ASFA), but
over 100,000 are “waiting”—meaning they have a goal of or are
eligible for adoption.*” (In some cases, these “waiting” cases
reflect children residing in a pre-adoptive home and it’s a matter
of getting the court to finalize the adoption. In other cases, these
are children who are not able to reunify, but no permanent family
has been identified; existing federal data cannot discern the size
of each group.)

Both the “aging out” and “waiting for adoption” populations
underlie a common narrative that, regardless of the harms
inflicted or risks posed by the families from which children were
removed, the foster care system has nothing better to offer them.
Put simply, there is a perception that no one else wants these chil-
dren.

For decades, agencies have cited the undersupply of foster
and adoptive families (especially for older children and children
with significant behavioral challenges)* to explain why children
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Chicago (2011), https://www.chapinhall.org/research/midwest-eval-
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are delayed or denied permanency. The consequent perception—
that there are simply few if any families interested in adopting
children with challenging life histories—may seem intuitive but
is supported by little evidence. There are far more families inter-
ested in adoption—including older child and special needs
adoption—than are ever “matched” for adoption.4® Moreover, up
to a third of approved foster families (some of whom are likely
interested in adoption) have no children placed with them at any
given time,3 suggesting agencies are failing to draw upon their
existing resources. Agencies continue to rely on “advertising” to
solicit inquiries about a child in need of a permanent home, by
posting blurbs about the child on an adoption exchange, public
television, or social media. Advertising necessitates family-driven
searches, where prospective adoptive families are advised to
search for and inquire about children (rather than encouraging
direct outreach to approved families by caseworkers), which are
inefficient. 51 The number of children available for adoption is
large and the information about them is very shallow: families are
not well-positioned to evaluate whether they are a good option
for a particular child. Further, and perhaps due to a high volume
of inquiries where a match is very unlikely, there is little or often
no response from caseworkers to family inquiries.52 In sum,
efforts to identify permanent homes for children are unlikely to
be successful if relying heavily on advertising-based strategies;
such strategies cannot constitute reasonable efforts or a diligent
search.”

Some have argued that—due to contracting agencies’ reliance
on government contracts for their existence and the incentive
structure of those contracts (which tends be based on the num-
ber of children being served)—there are strong disincentives to
find permanent families for children or to finalize permanent
arrangements once identified.>* Even less-cynical observers
would acknowledge that agencies’ high turnover and limited
resources leave them focused on dealing with emergencies, rather
than planning for the future.

In sum, too many child welfare agencies and courts fail to see

permanency as urgent, hecessary, and
achievable for all children. Some
may believe that older children and
traumatized children are incapable
of developing secure attachments or
that no suitable caregiver is willing

“Judges hold
incredible
power over
the lives of
children who

to. 1}lnake1 the effort.h‘Yet, ‘ children experience
with maltreatment  histories, even abuse and
older children, can and do form lect...”
secure attachments when provided neglect...

safe and stable environments.55

WHAT FAMILY AND JUVENILE COURT JUDGES NEED
TO KNOW

Judges hold incredible power over the lives of children who
experience abuse and neglect—perhaps more so than any other
individual in their lives. Their discretion in the area of perma-
nency—about whether to extend reunification timelines, how evi-
dence is weighed or disregarded when evaluating TPR cases, how
stringently caseworkers are held to their responsibilities to pro-
vide services to parents and pursue concurrent planning for chil-
dren—is vast. The key takeaways for use of that discretion are:

Children need permanency to be timely, but perma-
nency must also provide safe, stable, and supportive
care. It is reasonable to conclude that long-term foster care
harms children by leaving them uncertain of where they
belong and what comes next for them. Timely permanency
can improve opportunities (and, one could even argue, is
necessary) for children to reach their full potential. Yet, it
is clearly possible for children to exit foster care quickly to
an unsafe or ill-suited environment: by focusing on timely
permanency as the primary outcome, timely permanency
ceases to be a reliable metric for children’s needs being
met.56 By way of analogy, children typically need to attend
school to learn, but it would be misguided to evaluate
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schools based solely on attendance or to assume that all
children who attend are therefore learning. And, if schools
were asked to improve attendance, without concordant
expectations for learning, it takes little imagination to see
how a school could improve attendance in ways that dis-
regard, or even diminish learning.

Agencies can do more to find permanent relative or
adoptive placements. Agencies default to the language of
scarcity—“not enough families”—to justify children con-
tinuing to wait for adoption. However, it is often agencies’
behaviors rather than the childrens needs that deter
prospective families. Agencies are often unresponsive to
inquiries, and rely on passive strategies (e.g., posting infor-
mation about a child and seeing who inquires) rather than
active strategies (e.g., outreach to families who are waiting
to adopt). The courts, through extracting testimony from
caseworkers, guardians ad litem, and advocates, can iden-
tify and require better strategies to identify a permanent
family for every child who does not have one.

A substantial proportion of children exiting to
reunification will need ongoing support and oversight.
Given the high rates of reentry and revictimization follow-
ing reunification, closing the case at or shortly after reuni-
fication places children at risk. Trial reunifications and
post-reunification court oversight are tools that states have
used to reduce those risks.
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