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AGAINST DEACCESSIONING RULES

BRIAN L. FRYEt

If we want things to stay as they are, things will have to change.1

Art museums are the aristocrats of the charitable sector, with all

the virtues and vices of the aristocracy. In their prime, they are glori-
ous exemplars of the finest in cultural expression. But in their dotage,
they are weak and vulnerable, constitutionally incapable of avoiding
financial ruin. Some art museums have even gone bankrupt and dis-
solved, despite owning large collections of extremely valuable objects.

What explains this paradox? Deaccessioning rules: professional
rules governing art museums and art museum directors that prohibit
the sale of works of art for the purpose of generating capital. When
art museums find themselves in financial distress, deaccessioning
rules can effectively prevent them from saving themselves. For want
of a sale, an institution is lost.

I find it tragic and tragically unnecessary. I question the enforce-
ability, justification, and legitimacy of deaccessioning rules. But even
if you think such rules reflect best practices for museum collection
management, they should not require the unnecessary sacrifice of a
museum. When faced with the decision of either violating deacces-
sioning rules or dissolving a museum, directors should almost always
choose the former.

Ironically, as I was editing this article, the "deaccessioning police"
seem to have reached the same conclusion, albeit with considerable
reluctance. On April 16, 2020, in response to the coronavirus pan-
demic, the Association of Art Museum Directors announced that it
was temporarily relaxing its deaccessioning rules. Specifically, it pro-

vided that for the next two years, member museums can use deacces-
sioning proceeds for the "direct care of collections," a "substantial
shift" from its standard policy prohibiting the use of deaccessioning

t Associate Professor of Law, University of Kentucky College of Law. I would like
to thank the University of Kentucky College of Law for supporting this research with a
summer research grant. I would also like to thank Guy Rub, Peter Karol, and the par-
ticipants in the Art Law Works in Progress Colloquium for their helpful comments on
this article. I offer special thanks to Mark S. Gold for his many helpful comments and
suggestions over the years, including on this article. Finally, I must observe that this
article was inspired primarily by Donn Zaretsky's indefagitable criticism of deaccession-
ing rules. If I am the Deaccessioning Hall of Fame's Scholar-in-Residence, he is surely
its Executive Director.

1. GUSEPPE TOMASI DI LAMPEDUSA, THE LEOPARD (1958).
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proceeds for the purpose of anything other than purchasing artwork.
Perhaps things are finally about to change, no matter how much the
AAMD and its beneficiaries want them to remain the same>

I. THEl BIRTH & UNTIMFI Y I) \T H 0 A MUS1 UM &
SCHOOL

The Cor coran Gallery of Art was founded in 1869 by William \\l
son Corcoran, an American banker, philanthropist, ant art cllecto
Ini , it was hused i a building located at 17th Street and Penn-
slvania A\venue in Washington, L)(,C' In 1877, the American painter
Elihbalet Fra/er Andrews began teaching art clases at the galery.
The c lasses were popular, so in 187 (Corcoran rionated money o rre
ate an art school aoeiated with the gallry. and t he (rcoran Sool
of Art opened in 890 in an arent bug

The Renwick Gallery
17th Street and Pen nsylvania Avenue, Washngon, D.C.

2 SeAndrew Rus th, In Substontl Sa t A~rum Joavtrvi Grou:p Purrhe 14

war n omlmrm ne/smnwsla ta dln e cornarus t206M11, \Mak S.
God Sefni S. Jdi Wh:y theAssoto of Art Muior 1):r tr\ o en

www I he a tuewpaper corr/comnrnn xbhyhe aand -enove 00 deccssonog-na

3 Se Ienn Zaresky, So Ylou Meon it \rNts Repolstv Afe /, erL
B~ue .\pr. 16, 020. http:/theatlawblog blogspot corn. W/h'n /t/ o Mate f ural

Ltia~~nm Sel Art., Bu'o icn. (0May 18, 20W hrtps //ww h o uglobe corn
20218/oprnioo/when its omatter surnio jep-n, n eu m .ell ,u tJ

4,Ti1 buo!iling ohous ig-t he. MIenik Galler.

FVol 53



2020] ACAIN T DEAC UES ONING RULES 4

The Corcoran Gallery of Art & Corcoran Colicege of Art + Desi
New York Avenue and 17th Street, Washinton, D.C.

Eventually, th a olery and art scb outgrew their respecti
building: and in 18 7, they h mov io a aux arts budn
dogned by Ernet Fla g' t New York Avenue and 17th Stret They
bot h continued to grow throu hout the t wentith entury. Thc- g Ilery
eventuGally accumulat d ate h'etio c11eonsising of more th1 00 b-
jets, mneling work by Ri mbrandt Peale, Euge ne Deiacroi , Edgar
Degas Thmuas Gamn orou h, J haner Sargent, Claude Mon t,
Pablo Pi 'so Edward fopper, Willm de Kooni, Joan \iell

and a ny other The t chool was accredit , .i the mid-1970 a
changL d it n me to The Corcoran Collee of Art nd Design in 1999
By the end of the twentith century, the gall-ry and art hool had
about 140 employees an operating budget of about $24 million, and

en ndwmcnt of about $30 million.
Tlb twnty-first century began auspiciously for the Corcoran,

with a $0 million git fro AOL executives Robert W. Pittnan and
Barry Schuier in 2001 But it soon fell on hard times primarily b-
cause of the misman gemi nt and neglect of its board of trustet.:. Visi-
tor to the gallery declined by sixty percent and fundraising dcclini d
by fifty p r cent. Ttn ye' r: lat r, the building was in disrepair, the
sho d was in dL array and the endowment was depleted. The Corco

ran was broke and on the v rge )f ba nkruptcy.
The Corcoran's board of truste.' propo ed di solution, and in

2014 thu Snperior Court of the District of Columbaia approved their
pr opo al Thb trm t - gaye the Corcoran's building v' toed at about
$200 million, to George Washingt n University, and gave most of its

5, I of the Corcoran Gallery v. District of Clumbia, No. 2014 CA (103745 B,
(014 WI 5080OO58 (D.C. Super. Ct. Ag 18, 2G14).
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art collection, valued at about $2 billion, to the National Gallery of
Art. The art school became the Corcoran School of the Arts and De-
sign in George Washington University's Columbian College of Arts
and Sciences. In addition, the art collection expanded the National
Gallery's already substantial holdings.

The trustees could easily have saved the Corcoran by selling a few
works of art. The museum's collection focused on 19th century Ameri-
can painting. Surely, it could have sold a selection of works from other
places or periods, without seriously compromising the quality of its
collection. So, why did the trustees choose to dissolve an iconic and
venerable institution? Because the court held that deaccessioning
rules prohibited the museum from selling art for the purpose of rais-
ing money. Or rather, the court accepted the trustees' contention that
they could not sell any of the art. But was it right? I think not.

Yes, various deaccessioning rules prohibit art museums from sell-
ing artworks for the purpose of raising capital, but deaccessioning
rules are just private rules promulgated by professional organiza-
tions-they do not have the force of law. While those organizations
strongly disapprove of deaccessioning for the purpose of raising capi-
tal and consequently sanction museums that violate their rules, no
legal restriction prevents a museum from selling works for any reason
consistent with the museum's purpose. Surely, saving a museum is
consistent with its purpose?

Moreover, the trustees of a charity have a fiduciary duty to the
charity that must trump any professional rules. The duty of loyalty
compels them to be loyal to the charity above all else, and the duty of
care compels them to make decisions in the best interests of the char-
ity to the best of their ability. It is hard to see how dissolving the
charity could be in its best interests, when the means of preserving it
clearly existed.

If selling some art could have saved the Corcoran, the trustees
could and should have sold some art-criticism be damned. Indeed, I
believe the trustees would have a fiduciary duty to sell some art, irre-
spective of deaccessioning rules prohibiting it. The Corcoran would
have been sanctioned, but punishment is preferable to dissolution.

Instead, the Corcoran's trustees ignored their fiduciary duties,
with the inexplicable blessing of the court, and simply walked away. I
find it disturbing that they largely avoided responsibility for their
mismanagement of the Corcoran, rather than doing the hard and em-
barrassing work of rebuilding it. Furthermore, I object to their invoca-
tion of deaccessioning rules in order to pretend their hands were tied.
Adherence to deaccessioning rules in the face of dissolution is not
principle, but cowardice.

464 [Vol. 53
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II A POTTED hISTORY o l)E SSION INC

"Accessioning is the process of adding an item to a museum's col-
lection. andi "deaccessioning" is the process of removing an item from
the collection. As long- as museums have existed, they have acces
sionedi and deessioned items from their collections. indeed, the

pract ices go hand-in-hand. Museums build their collections by acces-
sioning items, but they inevitably must also deaccession items for

nmy different reasons. For example museums may deaccession
items because they are damaged, destroyed, lost, redundant irrele-
vant. or uninterest ing Museums necessarily have limited storage and

display space. Accessioning an item may prevent a museum from ac-
cessionge an diffbrent item, and dneaessioning an item may enable a
museu m t o acession a new item.

U qntil quite reemly, deaessoning was unremarkable and un-
contrverial Mueums deaccessoned items at the direton of cura-
tors overseen by directors or trustees. W\hen curators deemed certann
itms superfluous o undesirable, they desgnated those items for
deaccessionimng and usually encontered little ob on urators
were assumed to have the best interests of the museum in mind, and
their decisions received considerable deference.

Diego Rodr~gue/ tie &~iiva y V&~izqe~.
Portrait of~Jean de Perej~ (c. 1650).

20201 465



CREIGHTON LAW REVIEW

A. THE METROPOLITAN MUSEUM OF ART

Everything changed in 1970, when the Metropolitan Museum of
Art purchased Diego Rodriguez de Silva y Veldzquez's painting Por-
trait of Juan de Pareja (c. 1650) for about $5.5 million, a new record
price for a single work of art.6 Initially, the purchase was lauded as a
triumph, albeit with some reservations about the extraordinary price.
As the New York Times observed:

It is virtually impossible to think of the Metropolitan Mu-
seum's new Veldzquez without thinking of its price tag. This
is a shame because the association deforms great work of
art.... All secondary considerations aside, the Metropolitan's
acquisition of this superb painting enhances the quality of its
great collection and permanently enriches the life of the city.7

This praise was muted when John Canaday accused the Metropol-
itan Museum and other museums of selling canonical works of modern
art on the sly.8 And it ended when the New York Times revealed that
the Metropolitan Museum had financed the Veldzquez purchase by
quietly selling works from a collection of modern art bequeathed to the
museum by the late Adelaide Milton de Groot.9 In total, the Metropol-
itan Museum sold fifty paintings from the de Groot collection and used
the proceeds to purchase several works, including the Velazquez.

Attorney General Louis J. Lefkowitz immediately launched an in-
vestigation of the Metropolitan Museum and its director, Thomas P.F.
Hoving.10 Ultimately, Lefkowitz found no mismanagement or impro-
priety. While the de Groot bequest asked the Metropolitan Museum
not to sell any of the donated works and to give any unwanted works
to other museums, the bequest included the phrase "without limiting
in any way the absolute nature of this bequest," which made the re-

6. Veldzquez (1599-1660) was a Spanish painter in the court of King Philip IV.
He is considered one of the most important painters of the Spanish Golden Age, and his
work inspired many realist and impressionist painters. Portrait of Juan de Pareja is
one of Veldzquez's best-known paintings. It depicts Juan de Pareja, who was Veldz-
quez's slave and assistant. It is the earliest known portrait of a Spanish man of African
descent. Pareja was born into slavery and inherited by Veldzquez. In about 1631,
Pareja became an assistant in Velazquez's studio. In 1650, Velazquez signed a contract
of manumission that freed Pareja in 1654. When Velazquez died in 1660, Pareja be-
came an assistant to the painter Juan del Mazo, as well as a notable painter in his own
right. The Metropolitan Museum paid $5,592,000 for Portrait of Juan de Pareja. Law-
rence Van Gelder, 1971-73 Deals Studied: Metropolitan Museum Will Ease Its Secrecy
on Removal, N.Y. TIMs, June 27, 1973, at 1.

7. The Velazquez, N.Y. Tres, May 18, 1971, at 38.
8. John Canaday, Very Quiet and Very Dangerous, N.Y. TIMEs, Feb. 27, 1972, at

D21.
9. John L. Hess, Metropolitan Listing Discloses Sale of Five More Major Paint-

ings, N.Y. TIMES, Jan. 25, 1973, at 1.
10. John L. Hess, Lefkowitz Opens Inquiry into Art Sales by the Met, N.Y. TnMs,

Jan. 26, 1973, at 1.

[Vol. 53466
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quest unenforceable.11 However, the Metropolitan Museum agreed to
provide more public disclosure and accountability in relation to future
deaccessioning.12

The investigation of the Metropolitan Museum was the beginning
of a new era in deaccessioning.13 While many museums resisted ex-
ternal oversight of their deaccessioning practices, public and private
pressure soon forced them to change their tune. The art market was
booming, desirable works were rapidly increasing in value, and donors
wanted to ensure that museums did not simply flip donated collections
for a profit. In addition, some observers alleged that museums, in-
cluding the Metropolitan Museum, were selling deaccessioned works
to insiders for less than their market value.

B. THE MUSEUM OF THE AMERICAN INDIAN

The scandal at the Metropolitan Museum was only the beginning.
In 1974, Lefkowitz launched an investigation of the Museum of the
American Indian based on allegations of mismanagement and self-
dealing levied by board member Edmund Carpenter.14 Among other
things, Carpenter alleged that the museum had improperly deacces-
sioned objects and sold them to private dealers or board members at
below-market prices. Ultimately, Lefkowitz filed an action against
Frederick J. Dockstader, the director of the museum, and the mu-
seum's board of directors, requesting their removal.15 The court
agreed, and placed the museum in receivership for a period of time.

While the deaccessioning scandals of the 1970s largely reflected
lax governance standards and attendant self-dealing, later deacces-
sioning disputes reflected more fundamental disagreements about
whether museums in financial distress can and should deaccession in
order to improve the financial health of the institution. Obviously, the
tenor of the debate had changed. No longer was the dispute over the
appropriateness of particular deaccessioning decisions. Rather, objec-
tors disputed the legitimacy of deaccessioning itself, and the right of a
museum to dispose of the objects in its collection in the way it saw fit.

11. THOMAS HOVING, MAKING THE MUMMrES DANCE: INSIDE THE METROPOLITAN MU-
SEUM OF ART 291 (1993).

12. Van Gelder, supra note 6, at 1.

13. David R. Gabor, Deaccessioning Fine Art Works: A Proposal for Heightened
Scrutiny, 36 UCLA L. REV. 1005, 1006 (1989).

14. Fred Ferretti, State Investigates American Indian Museum, N.Y. TIMES, Oct. 3,
1974, at 1.

15. C. Gerald Fraser, Court Acts on Indian Museum, N.Y. TIMEs, June 28, 1975, at
29.
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III. THE CREATION OF DEACCESSIONING RULES

Many different organizations represent various kinds of museums
and museum professionals, and many of those organizations have
adopted deaccessioning rules. The primary deaccessioning rules af-
fecting art museums are the rules adopted by the American Alliance of
Museums ("AAM") and the Association of Art Museum Directors
("AAMD").

A. THE AAM DEACCESSIONING RULES

The AAM is a charitable organization that represents American
museums. It was founded in 1906 as the American Association of Mu-
seums, incorporated in the District of Columbia in 1920, and recog-
nized as a charitable organization by the IRS in 1937.16 It currently
has more than 35,000 members, including museums, individuals,
charitable organizations, and businesses. The AAM represents a wide
range of different kinds of museums, museum professionals, and
others. However, art museums and art museum professionals have a
strong voice in the AAM.

The AAM Code of Ethics for Museums adopts a set of ethical rules
for AAM members, including a set of deaccessioning rules. The AAM
Code recognizes that "[a]cting ethically is different from acting law-
fully," and defines "acting ethically" as "adopting behaviors that, if
universally accepted, would lead to the best possible outcomes for the
largest possible number of people."17 The AAM describes the AAM
Code as a "formal statement of the ethical principles museums and
museum professionals are expected to observe," that "should be incor-
porated into each museum's own institutional code of ethics."18

The AAM Code explicitly acknowledges that the ethical standards
it describes exceed the legal obligations of its members:

Museums and those responsible for them must do more than
avoid legal liability, they must take affirmative steps to
maintain their integrity so as to warrant public confidence.
They must act not only legally but also ethically. This Code
of Ethics for Museums, therefore, outlines ethical standards
that frequently exceed legal minimums.19

16. The legal name of the AAM is still the American Association of Museums.
17. Ethics, Standards, and Professional Practices: Ethics, AM. ALL. OF MUSEUMS,

http://www.aam-us.org/resources/ethics-standards-and-best-practices/ethics (last vis-
ited Mar. 27, 2020).

18. What Are Ethics?, AM. ALL. OF MUSEUMS, http-//ww2.aam-us.org/resources/eth
ics-standards-and-best-practices/ethics (last visited Mar. 27, 2020).

19. AAM Code of Ethics for Museums, AM. ALL. OF MUSEUMS, http://www.aam-
us.org/resources/ethics-standards-and-best-practices/code-of-ethics (last visited Apr. 19,
2020).

[Vol. 53468



AGAINST DEACCESSIONING RULES

Among other things, the AAM Code establishes deaccessioning
rules, which provide that AAM member museums may deaccession
items only for the purposes of acquisition and "direct care of collec-
tions." It claims that museums "are organized as public trusts, hold-
ing their collections and information as a benefit for those they were
established to serve," and that "[m]useum governance in its various
forms is a public trust responsible for the institution's service to soci-
ety."2 0 Accordingly, "governing authority ensures that . . . the mu-

seum's collections . . . are protected, maintained and developed in

support of the museum's mission."2 1

The AAM Code also observes that the "stewardship of collections
entails the highest public trust and carries with it the presumption of
rightful ownership, permanence, care, documentation, accessibility
and responsible disposal."22 Accordingly, the museum ensures that:

[D]isposal of collections through sale, trade or research activi-
ties is solely for the advancement of the museum's mission.
Proceeds from the sale of nonliving collections are to be used
consistent with the established standards of the museum's
discipline, but in no event shall they be used for anything
other than acquisition or direct care of collections.2 3

The AAM Curators Committee has adopted "A Code of Ethics for
Curators," which expresses similar principles:

Curators periodically review collection objects to assess the
continued relevance of each object to the museum's mission.
They refine the collection through judicious disposal of ob-
jects in accordance with the deaccession policy of their
institution.

Deaccessioning is undertaken solely for the advancement of
the museum's mission. Curators offer professional guidance
and expertise to their museum's board of trustees or other
governing authority to ensure that the museum does not suf-
fer in any way as a result of the deaccessioning process.
Deaccessioned objects are preferably offered for transfer to
another cultural institution or for sale at a well-publicized
public auction. Proceeds from the sale of collections may not
be used for anything other than acquisition or direct care of
collections. Any other use may create the appearance that
the collection, which is held in public trust, is being sold to
finance the operations of the museum.

20. AM. ALL. OF MUSEUMS, supra note 18.

21. Id.
22. Id.
23. Id.
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In some cases, deaccessioned objects may be destroyed if the
objects have deteriorated to the point that their research, in-
terpretive, historical, or other value is compromised beyond
reclamation; if they are slated for deaccessioning and no
other repositories wish to acquire them; or if they contain tox-
ins or other volatile components that place patrons, staff, or
other collection objects at risk.24

B. THE AAMD DEACCESSIONING RULES

The AAMD is a charitable organization that represents the direc-
tors of American art museums. It was founded in 1916 by the direc-
tors of twelve United States art museums and incorporated in the
District of Columbia in 1969. It currently has 242 members, limited to
the directors of art museums located in the United States, Canada,
and Mexico. The AAMD defines an "art museum" as "a legally organ-
ized, not-for-profit institution or component of a not-for-profit institu-
tion or government entity with a mission to study, care for, interpret,
and exhibit works of art."25 AAMD defines a "director" as the "officer
who has ultimate responsibility for the works of art owned by or lent
to the museum, including jurisdiction over their acquisition, exhibi-
tion, preservation, study, and interpretation."26 Accordingly, only one
"director" may represent each "art museum."2 7

The AAMD retains considerable discretion in determining who
qualifies for membership. An "art museum" must satisfy eligibility re-
quirements established by the AAMD Trustees, which include pur-
pose, size, and standards of operation, among other things. A
"director" must also satisfy eligibility requirements, which include
museum experience, demonstrated ability, and adherence to the Code
of Ethics of the Association, among other things.28

The AAMD Code of Ethics provides a set of ethical rules for
AAMD members, including deaccessioning rules. Under the AAMD
Code, "AAMD's members hold their collections in public trust," and
may deaccession works of art only for the purpose of acquisition.29 The
AAMD Code also provides for sanctions: "AAID members who violate

24. Am. ALL. OF MUSEUMS CURATORS COMM., A CODE OF ETHICS FOR CURATORS 6
(2009), https://www.aam-us.org/wp-content/uploads/2018/01/curcomethics.pdf.

25. Membership, Ass'N OF ART MUSEUM DIR., at https://www.aamd.org/about/mem
bership (last accessed Mar. 27, 2020).

26. Id.
27. Id.
28. Id.
29. Code of Ethics, AsS'N OF ART MUSEUM DIR., https://www.aamd.org/about/code-

of-ethics (last visited Mar. 27, 2020) (amended most recently in 2011) ("A museum direc-
tor shall not dispose of accessioned works of art in order to provide funds for purposes
other than acquisitions of works of art for the collection.").
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this code of ethics will be subject to discipline by reprimand, suspen-
sion, or expulsion from the Association. Infractions by any art mu-
seum may expose that institution to sanctions, such as suspension of
loans and shared exhibitions by AAMD members."3 0

The AAMD Code incorporates portions of the AAMD Professional
Practices in Art Museums, which provides additional commentary on
the AAMD deaccessioning rules:

Funds received from the disposal of a deaccessioned work
shall not be used for operations or capital expenses. Such
funds, including any earnings and appreciation thereon, may
be used only for the acquisition of works of art in a manner
consistent with the museum's policy on the use of restricted
acquisition funds. In order to account properly for their use,
the AAMD recommends that such funds, including any earn-
ings and appreciation, be tracked separately from other ac-
quisition funds.3 1

The AAMD has also adopted the AAMD Policy on Deaccessioning,
which explains its deaccessioning rules in greater detail.3 2 The
AAMD Policy explicitly permits deaccessioning:

Deaccessioning is a legitimate part of the formation and care
of collections and, if practiced, should be done in order to re-
fine and improve the quality and appropriateness of the col-
lections, the better to serve the museum's mission.33

However, it prohibits the use of the proceeds of deaccessioning for any
purpose other than acquisition, specifically prohibiting the use of
those proceeds to cover operating or capital expenses.34

The AAMD Policy explicitly provides that member museums may
deaccession works that are:

" Poor quality
" Duplicative
" Stolen or illegally imported
" Inauthentic, misattributed, or forged
" Damaged
" Outside the scope of the collection
" Sold to "refine and improve" the collection

30. Id.
31. AsS'N OF ART MUSEUM DIRS., PROFESSIONAL PRACTICES IN ART MUSEUMS 9

(2011), https://aamd.org/sites/default/files/document/20llProfessionalPracitiesinArt
Museums.pdf.

32. ASS'N OF ART MUSEUM DIRs., AAMD POLICY ON DEACCESSIONING (2015), https://
aamd.org/sites/default/files/document/AAMD%2Policy%20n%2Deaccessioning%

2

websiteO.pdf. See also ASS'N OF ART MUSEUM DIRS., ART MUSEUMS AND THE PRACTICE

OF DEACCESSIONING (2011), https://www.aamd.org/sites/default/files/document/Position
PaperDeaccessioning%2011.07.pdf.

33. AAMD POLICY ON DEACCESSIONING, supra note 33.
34. Id.
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* Impossible for the museum to properly store or display
While the AAMD Policy recognizes that these reasons for deaccession-
ing works are non-exclusive, it refers to them as the "primary" rea-
sons, suggesting that other reasons are disfavored.3 5

The AAMD Policy also imposes a set of procedural limits on deac-
cessioning, providing that the "process of deaccessioning and disposal"
of a work "must be initiated by the appropriate professional staff,"
who must present a proposal to the museum director for review. If the
director concludes that deaccessioning is appropriate, then the direc-
tor should present the proposal to the museum's governing body which
must make the final decision. The AAMD Policy specifically requires
the director to rely on "authoritative expertise" when making deacces-
sioning decisions, permits the director to consider "third-party review
and appraisal" of particularly valuable works, and recognizes that
"special considerations" may apply to the work of living artists. The
AAMD Policy also prohibits anyone associated with the museum from
acquiring deaccessioned works, unless they are already a co-owner of
the work.3 6 Additionally, the AAMD Policy provides that museums
should notify donors, their heirs, and living artists of any planned
deaccessioning.3 7

The AAMD Policy requires the AAMD to impose sanctions on any
member museum that deaccessions a work of art in violation of the
Policy, which may include censure, suspension, or expulsion, as deter-
mined by the Board of Trustees of the AAMD. However, the AAMD
Policy requires the Board to provide accused member museums the
right to be heard, and that if the Board decides to sanction a museum
for deaccessioning a work of art, it must also explain how the violation
can be cured and the sanction reversed.

Among other things, the AAMD Policy provides that member mu-
seums must not treat their collections as financial assets, even for ac-
counting purposes: "Member museums should not capitalize or
collateralize collections or recognize as revenue the value of donated
works."3 8 Specifically, the policy observes that a Financial Accounting
Standards Board ("FASB") Statement provides:

[C]ontributions of works of art, historical treasures, and simi-
lar assets need not be recognized as revenue or capitalized if
the donated items are added to collections that are (a) held
for public exhibition, education, or research in furtherance of
public service; (b) protected, kept unencumbered, cared for
and preserved; and (c) subject to an organizational policy that

35. Id.
36. Id.
37. AAMD POLICY ON DEACCESSIONING, supra note 33.
38. Id.
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requires the proceeds from sales of collection items to be used
to acquire other items for the collection.3 9

Apparently, the AAM and AAMD at least initially adopted their deac-
cessioning rules as part of an agreement with FASB, intended to per-
mit museums not to include the value of their collections in their
financial statements.4 0 FASB accepted the AAM and AAMD position
that if museums could not deaccession for the purpose of generating
revenue, then their collections were not assets that needed to be
included.

IV. JUSTIFYING DEACCESSIONING RULES

Opponents of deaccessioning offer several different justifications
for deaccessioning rules, some formal and some practical. As a formal
matter, some states have enacted deaccessioning statutes that limit
the ability of art museums to deaccession works from their collections.
But most opponents claim that the "public trust" doctrine also limits
deaccessioning, and that deaccessioning is "unethical." As a practical
matter, opponents argue that deaccessioning discourages donations of
artwork to museums and creates bad incentives for museum trustees.

I find none of these arguments compelling. State laws limiting
deaccessioning simply codify the Association of American Museum Di-
rectors ("AAMD") Policy. The public trust doctrine simply does not
and should not affect deaccessioning, and in any case, the American
Alliance of Museums ("AAM") and AAMD deaccessioning rules are in-
consistent with the public trust doctrine. While deaccessioning may
discourage donations of artwork, there is no reason to believe deacces-
sioning for the purpose of generating capital discourages donations

more than deaccessioning for the purpose of collection management.
Furthermore, it is unclear how preventing trustees from deaccession-
ing works in order to save a museum provides an incentive for them to
mismanage the museum. In other words, opponents of deaccessioning
have failed to articulate any coherent arguments in support of deac-
cessioning rules.

A. DEACCESSIONING LAWS

At least in some cases, state law may regulate deaccessioning.
For example, in 2011, the New York State Education Department

Board of Regents adopted deaccessioning rules governing the New

39. Id. (referencing FASB Statement No. 116 (1993)).
40. See, e.g., Letter from Lori Fogarty, President, AAMD Board of Trustees, and

Laura L. Lott, President and CEO, American Alliance of Museums, to Elizabeth Mc-
Graw, President of the Board of Directors, Berkshire Museums (Aug. 23, 2017).

2020] 473



CREIGHTON LAW REVIEW

York museums it regulates.4 1 The New York Regents's rule is
modeled on the AAM Rules and AAMD Policy, and specifically prohib-
its deaccessioning for the purpose of generating revenue.42

The New York Regents's rule is probably a valid exercise of state
authority, because it only regulates certain New York nonprofit corpo-
rations. The rule reduces the value of assets in museum collections,
which is arguably a Fifth Amendment taking.4 3 However, it is hard to
imagine any court finding a Fifth Amendment violation, and even
harder to imagine a museum challenging the rule.

In any case, such laws are both valid and foolish. Apparently, the
New York Board of Regents simply codified the AAMD Policy, without
considering its justification or consequences. If the AAMD Policy is
unjustified, so is the New York Regents's rule.

B. THE PUBLIC TRUST

Opponents of deaccessioning typically argue that museums can-
not deaccession artworks, because they hold those works in the "public
trust." The AAM and AAMD deaccessioning rules explicitly claim
that museums cannot deaccession works for the purpose of generating
revenue, because they hold their collections in the "public trust." The
fiercest critics of deaccessioning inevitably characterize it as a be-
trayal of the public trust.

But the "public trust" is a legal doctrine with a specific meaning
and application that is irrelevant to artworks. No court has ever ap-
plied the public trust doctrine to artwork. Indeed, personal property
like artwork falls entirely outside the scope of the purpose of the pub-
lic trust doctrine. Nor is the public trust doctrine consistent with the
actual practices of museums. Applying the public trust doctrine would
prohibit most or all deaccessioning, including deaccessioning permit-
ted by the AAM and AAMD.

1. The Public Trust Doctrine

The "public trust doctrine" is a judicial gloss on the ancient public
law principle of the "public trust," which provides that the state must

41. N.Y. COMP. CODES R. & REGS. tit. 8, § 3.27 (2020). This rule only applies to New
York museums chartered by the New York Board of Regents, and does not apply to
museums chartered by the State of New York.

42. Id. § 3.27(c)(6)(vii) (stating that "[i]n no event shall proceeds derived from the
deaccessioning of any property from the collection be used for operating expenses or for
any purposes other than the acquisition, preservation, conservation or direct care of
collections").

43. Cf Gregory Dolin & Irina D. Manta, Taking Patents, 73 WASH. & LEE L. REV.
719 (2016) (arguing that the America Invents Act was a Fifth Amendment taking be-
cause it reduced the value of patents).
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hold certain natural resources in trust for the people.4 4 The concept of
the "public trust" was first explicitly articulated in the Institutes of

Justinian, which held that "by natural law, these things are common
property of all: air, running water, the sea, and with it the shores of
the sea."4 5 The civil law typically incorporated the Roman concept of
the public trust. For example, 11th century French law held that "the

public highways and byways, running water and springs, meadows,
pastures, forests, heaths and rocks are not to be held by lords, nor are

they to be maintained in any other way than that their people may
always be able to use them."4 6 Bracton introduced the concept of the
public trust into the common law in the 13th century, stating that the
seashore was "common to all" and inalienable by the government.4 7

As a legal doctrine, the medieval concept of the "public trust" was
largely aspirational, and enforced almost entirely in the breach. The

state routinely conveyed rights in natural resources to private parties,
and invoked the "public trust" only when it wished to reclaim them.
In other words, "public trust" resources ultimately belonged to the
state, not to the people.

United States courts adopted the historical concept of the "public
trust" as a principle of constitutional law. In Gibbons v. Ogden,48 the
United States Supreme Court held that the states could not restrict
the use of navigable waterways.49 The Supreme Court further held in
Martin v. Lessee of Waddell50 that the states owned the beds of navi-
gable waterways in their sovereign capacity.5 1 It was not until Illi-
nois Central Railroad v. Illinois5 2 that the Supreme Court effectively

recognized the public trust doctrine as a constitutional principle
preventing states from alienating natural resources held in the public
trust.53 Of course, the Supreme Court never actually used the term

44. See generally Joseph L. Sax, The Public Trust Doctrine in Natural Resource
Law: Effective Judicial Intervention, 68 MICH. L. REV. 471 (1970); Richard J. Lazarus,
Changing Conceptions of Property and Sovereignty in Natural Resources: Questioning
the Public Trust Doctrine, 71 IOwA L. REV. 631, 635 (1986); Allison Anna Tait, Publicity
Rules for Public Trusts, 33 CARDOzo ARTS & ENT. L.J. 421 (2015). See also Jennifer
Anglim Kreder, The "Public Trust", 18 U. PA. J. CONST. L. 1425 (2016) (exploring the
historical meaning of the phrase "the public Trust" in Article VI, cl. 3 of the United
States Constitution).

45. J. INST. 2.1.1.
46. See JOSEPH L. SAx, DEFENDING THE ENVIRONMENT: A STRATEGY FOR CITIZEN

ACTION 189 (1971) (quoting M. BLOCH, FRENCH RURAL HISTORY 183 (1966)) (edited for
clarity).

47. HENRY OF BRACTON, ON THE LAWS AND CUSTOMS OF ENGLAND (c. 1260).

48. 22 U.S. 1 (1824).
49. Gibbons v. Ogden, 22 U.S. 1 (1824).
50. 41 U.S. 367 (1842).
51. Martin v. Lessee of Waddell, 41 U.S. 367 (1842).
52. 146 U.S. 387 (1892).
53. Ill. Cent. R. Co. v. Illinois, 146 U.S. 387 (1892).
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"public trust," and later claimed to have relied on Illinois law.54 Ac-
cording to the Court, while the states hold title to navigable water-
ways, it is a title "held in trust for the people of the state," which
cannot be alienated.55

The Supreme Court's Illinois Central opinion was the lodestar for
the creation of the modern "public trust doctrine." State courts relied
on it to justify reviewing and rejecting legislative attempts to alienate
public property, especially navigable waterways, but also including
wildlife and public infrastructure.5 6 Nevertheless, the "public trust
doctrine" long remained a stepchild of constitutional law, invoked
when convenient, but otherwise ignored.

Then, in 1970, Joseph Sax published a law review article in which
he argued that courts could use the public trust doctrine to protect the
environment by invalidating the alienation of natural resources.5 7

Many courts found Sax's thesis compelling, and began using it to en-
able both private parties and state governments to prevent the abuse
of natural resources-especially water resources, but also including
marine life, beaches, parklands, and historic sites.58 However, courts
have resisted the application of the public trust doctrine to anything
other than natural resources, and have never applied it to personal
property or artwork.5 9

2. Art Museums & the Public Trust

The deaccessioning police typically argue that museums cannot
sell artworks for the purpose of generating revenue, because they hold
artwork in the public trust. This argument fails not only because the
public trust doctrine does not and should not apply to artworks, but
also because almost any deaccessioning would be inconsistent with the
public trust doctrine.

The public trust doctrine provides that the government holds cer-
tain kinds of natural resources in trust for the public, and therefore,
cannot sell those resources to private parties. None of that is relevant
to deaccessioning. Art museums are typically private charitable cor-
porations, not government entities, so the public trust doctrine simply
does not apply to them.6 0 Art museums own artworks, which are per-

54. Ill. Cent. R. Co., 146 U.S. 387. But see Appleby v. City of New York, 271 U.S.
364, 395 (1926).

55. Ill. Cent. R. Co., 146 U.S. at 452.
56. See Geer v. Connecticut, 161 U.S. 519 (1896).
57. Sax, supra note 45.
58. See Lazarus, supra note 42, at 649.
59. See Kreder, supra note 45. See generally Lazarus, supra note 45; Tait, supra

note 4.
60. Some charitable art museums are organized as charitable trusts or charitable

unincorporated associations, and some private art museums are also organized as busi-
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sonal property-not public resources subject to the public trust doc-
trine, and private parties routinely own artworks. Indeed, artists use

dealers to sell artworks to collectors, and we call it the "art market."

Still, the deaccessioning police insist that art museums own
artworks in the public trust. They are just wrong. No court has ever
applied the public trust doctrine to an art museum; no court has ever
found that an art museum owned a work in the public trust; and, no
court has ever held that the sale of an artwork violated the public
trust. No wonder there is no basis in the law for any of these claims.

Moreover, the AAM and AAMD deaccessioning rules are inconsis-
tent with the public trust doctrine, because they allow museums to
sell artworks for some purposes. Under the AAM and AAMD deacces-
sioning rules, art museums cannot deaccession artworks from their
collections for the purpose of covering operating expenses or raising
capital, but they can deaccession artwork for the purpose of acquiring
different artwork.

This is fundamentally incompatible with the public trust doctrine,
which is an absolute rule. If the government owns an asset in the
public trust, it cannot sell that asset for any reason. Likewise, if mu-
seums owned artworks in the public trust, they could not sell those
artworks for any purpose. But museums routinely deaccession
artworks, with the blessing-or at least tolerance-of the deaccession-
ing police. Either museums hold artwork in the public trust, or they
do not. If museums can deaccession artworks for any reason, then
they do not own those artworks in the public trust.

Of course, when the deaccessioning police invoke the public trust,
they aren't really referring to the public trust doctrine at all. Instead,
they are relying on the belief that culturally significant works of au-
thorship "belong" to everyone, not just the owner of the physical copy
of the work in question.

In a limited sense, they are right. After all, the concept of the
"public domain" provides that when the copyright term of a work of
authorship ends, the work is available for anyone to use in any way
they like.61

But in the relevant sense, they are wrong. While intangible works
of authorship inevitably fall into the public domain, particular copies
of works of authorship do not, even if they are "unique copies."

Many people find this confusing, because they find it difficult to
distinguish intangible works of authorship from their physical copies.
I find their confusion forgivable, as the distinction is metaphysically

ness corporations, limited liability companies, partnerships, or sole proprietorships. A
small minority of art museums are owned by government entitles.

61. Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23 (2003).
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fraught. After all, what's the difference between the work of author-
ship fixed in a painting and the painting itself? A reproduction of the
work is always only a reproduction of the painting.6 2 If the public has
an interest in the work, why doesn't the public have an interest in the
painting?

This intuition provided the basis for Sax's later argument that
courts should extend the public trust doctrine to "cultural
treasures."6 3 Specifically, he argued that a version of the public trust
doctrine should limit the property rights of anyone who owns a cul-
tural treasure, and encourages courts to view them as a "fortunate, if
provisional, trustee, having no rights to deprive others who value the
objects as much as they do themselves."6 4 In other words, the law
should limit what the owner of a cultural treasure can do with it.
Maybe the law could even prevent the owner of a cultural treasure
from selling it. Except, of course, for the purpose of purchasing a dif-
ferent cultural treasure. We wouldn't want to go too far, after all.

For better or worse, Sax's second foray into the public trust was
considerably less successful than his first. No court has adopted his
proposal and extended the public trust doctrine to works of art. And
more to the point, no court has held that the public trust doctrine can
or should prohibit art museums from deaccessioning works of art for
the purpose of generating revenue.

It is all rather unsurprising. Sax argues that people shouldn't de-
stroy or prevent access to important works of authorship. But we don't
need the public trust doctrine to accomplish that goal, and more im-
portantly, it has nothing to do with deaccessioning rules. When a mu-
seum deaccessions a work of art, the object simply passes to a new
owner. If the work is in the public domain, it remains in the public
domain. Anyone can use the work in any way they like. The only thing
that changes is the ownership of the physical object. And if the public
wants to own that physical object, it can just buy it.

So, why shouldn't the public trust doctrine apply to works of art?
Because even the people making the argument don't really mean it. If
they really thought museums owned works of art in the public trust,
they would object to museums selling works of art, ever. But they
don't. They just object to museums selling works of art for the wrong
reasons. That is not an objection that sounds in the public trust. It is
an objection that sounds in personal preference.

62. See, e.g., WALTER BENJAMIN, THE WORK OF ART IN THE AGE OF MECHANICAL

REPRODUCTION (1935).
63. JOSEPH L. SAX, PLAYING DARTS WITH A REMBRANDT: PUBLIC AND PRIVATE

RIGHTS IN CULTURAL TREASURES (2001).
64. Id.
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C. CHARITABLE PURPOSES & FIDUCIARY DUTIES

More sophisticated critics of deaccessioning artworks for the pur-
pose of generating revenue ground their objections in the charitable
purposes of art museums and the fiduciary duties of museum directors
and trustees. In a nutshell, they argue that museums should not sell
artworks for the purpose of generating revenue, because it is inconsis-
tent with the charitable purpose of an art museum. They observe that
directors and trustees have fiduciary duties to provide careful stew-
ardship of the museum and maintain fealty to its charitable purpose
that are inconsistent with selling artworks for revenue. These critics
further claim that allowing museums to sell artwork for revenue
would create undesirable incentives for directors and trustees by ena-
bling them to avoid culpability for mismanagement.

While I find these objections considerably more compelling, I am
not convinced that they should preclude museums from selling

artworks for revenue, when there is no other choice. I agree that mu-
seums should avoid selling artworks for revenue, and I agree that di-
rectors and trustees have a fiduciary duty to ensure that museums are
never required to sell artworks for revenue. Nevertheless, I believe
directors and trustees also have a fiduciary duty to sell artworks for
revenue, if it is necessary in order to preserve the museum. After all,
their fiduciary duty runs to the organization, not the artwork. Al-
lowing directors and trustees to sidestep the embarrassing decision to
sell and preserve the organization does nothing to hold them account-
able; moreover, in any case, why should the organization suffer disso-
lution in order to punish their fecklessness?

1. Charitable Organizations

The overwhelming majority of museums are organized as charita-
ble corporations or charitable trusts. Accordingly, they are created
under a state nonprofit corporation law or trust law and request recog-
nition as charitable organizations exempt from taxation under Section
501(c)(3) of the Internal Revenue Code. They are governed by a board
of directors or trustees, subject to the charitable purpose of the organi-
zation and the nondistribution constraint. In addition, they are regu-

lated by the state attorney general and IRS.

2. The Fiduciary Duties of Directors and Trustees

The directors and trustees of a museum organized as a charitable
corporation or trust have certain fiduciary duties to the organization
that may affect their decisions about deaccessioning. Specifically,
they have duties of loyalty, care, and obedience.

4792020]



CREIGHTON LAW REVIEW

a. The Duty of Loyalty

The duty of loyalty provides that directors and trustees must
make decisions that benefit the museum rather than themselves.
Under the duty of loyalty, self-dealing is obviously prohibited, so di-
rectors and trustees generally cannot sell artworks to themselves or
their friends, but they can certainly decide to sell artwork in order to
benefit the organization so long as they do not personally benefit.

Indeed, the duty of loyalty arguably obliges directors and trustees
to sell artwork for the purpose of generating revenue if the organiza-
tion needs the revenue in order to survive. Violating deaccessioning
rules by selling artworks for revenue may embarrass directors and
trustees. It may also negatively impact their own financial interests if
they participate in the art market. However, the duty of loyalty
obliges directors and trustees to act in the interests of the organiza-
tion, even when it is inconsistent with their own.

Specifically, the duty of loyalty obliges directors and trustees to
ignore deaccessioning rules if those rules are inconsistent with the in-
terests of the organization. Directors and trustees have a fiduciary
duty of loyalty to the organization they represent, not the AAM and
AAMD. Accordingly, they must act in the best interests of the organi-
zation, irrespective of what the AAM and AAMD deaccessioning rules
provide. In some cases, that might mean complying with AAM and
AAMD rules in order to avoid sanctions, but in other cases, it might
not.

b. The Duty of Care

The fiduciary duty of care provides that the directors and trustees
of a charitable organization must exercise reasonable care under the
circumstances to make decisions in the best interests of the organiza-
tion. Accordingly, directors and trustees should decide to sell
artworks for revenue only if they reasonably believe that it is in the
best interests of the museum. Sometimes, selling artwork is the
wrong decision, yet other times it is the right one.

Selling artwork for revenue in order to save a museum is often the
right decision. Sometimes, charitable organizations outlive their pur-
pose and should be dissolved, but directors and trustees should be re-
luctant to dissolve organizations with any remaining vitality,
especially when those organizations own assets they can sell and use
the revenue to reorganize.

Sadly, directors and trustees occasionally violate their fiduciary
duty of care by allowing a museum to slide into penury, but why
should we punish the organization for their dereliction of duty? If we

480 [Vol. 53



AGAINST DEACCESSIONING RULES

want to punish mismanagement, we should do it when it is happen-
ing, not when it is too late.

c. The Duty of Obedience

The duty of obedience provides that the directors and trustees of a
charitable organization must ensure that it pursues its charitable pur-
pose. Some scholars have argued that deaccessioning rules might be
justified as a way of imposing board discipline. For example, Michael
Rushton has argued that deaccessioning rules could force museum
boards to look for sources of revenue other than the museum collec-
tion.65 If directors and trustees knew that they could always rely on
the collection as a reservoir of value, then they might get lazy.

It is true that deaccessioning rules impose some degree of disci-
pline on museum boards. If boards know or believe that they cannot
rely on the collection as an asset, then they will have an additional
incentive to look elsewhere for funds. But, it seems like an indirect
and ineffective tool for board discipline. After all, why should boards
care? Effective boards will already be looking elsewhere for funding,
and ineffective boards can always simply walk away.

The problem with the board accountability theory of deaccession-
ing norms is that it also enables the board to insulate itself from liabil-
ity and even criticism. If the board cannot deaccession in order to save
the institution, then it can also sidestep that difficult question-even
when it would be in the best interests of the organization. In other
words, a board that runs a museum into the ground can take the
moral "high ground" by refusing to deaccession and confront its own
failings, and instead let the institution collapse.

Perhaps it would be better for the board to forthrightly confront
and implement the best decision for the institution. Sometimes it will
be a sale in order to raise money, other times it will not.66

3. Gift Restrictions

Opponents of deaccessioning often argue that museums hold
artworks subject to gift restrictions that prevent the sale of those
artworks. Of course, it is true that art museums sometimes own art-
work subject to gift restrictions, and if museums hold artwork subject

65. See, e.g., Michael Rushton, Is There an Ethical Case Against Deaccessioning by
Museums?, FOR WHAT IT's WORTH (Mar. 20, 2018), httpsi/www.artsjournal.com/worth/
2018/03/is-there-an-ethical-case-against-deaccessioning-by-museums/.

66. See generally MARK S. GOLD, MONETIZING THE COLLECTION: THE INTERSECTION

OF LAw, ETHICS, AND TRUSTEE PREROGATIVE, IN IS IT OK TO SELL THE MONET?: THE AGE

OF DEACCESSIONING IN MUSEUMS (Julia Courtney, ed. 2018) (arguing that museum
trustees have fiduciary duty to act in the best interests of the museum, which may
include deaccessioning for the purpose of generating revenue).
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to gift restrictions, then those restrictions are binding, subject to the
equitable principles of cy-pres and deviation.

However, the overwhelming majority of artworks owned by art
museums are not subject to any gift restrictions. The law disfavors
restrictions, so they will be found only when explicitly created. Many
museums will not accept artworks subject to gift restrictions. Donors
also have a strong incentive not to insist on gift restrictions as they
reduce the value of the gift, and thus, the amount that can be
deducted.

There is no reason to impute gift restrictions when not explicitly
created, and in fact, it would be against public policy to do so.

F. THE ETHICS OF DEACCESSIONING

In sum, the professional rules governing deaccessioning have no
legal force or authority. Professional organizations can tell their
members how to behave and sanction them for misbehaving, but they
cannot force or prevent any actions beyond their own internal
sanctions.

The most vocal critics of deaccessioning, primarily arts journal-
ists, argue that it is improper because it is "unethical." The gravamen
of their argument is that once an artwork finds its way into the collec-
tion of a museum, it cannot and should not be sold for any reason.
According to their position, it is "unethical" to sell an artwork and use
the proceeds for any purpose other than purchasing other artworks.

One certainly gets the impression that these critics do not think
that selling artwork for the purpose of buying artwork is particularly
desirable either, but they accept it on the ground that museums occa-
sionally find themselves the custodians of artworks that are undesir-
able or inappropriate for their collections. One wonders how these
critics would address a museum that decided to sell an artwork widely
considered important in order to purchase an artwork widely consid-
ered trivial. For example, what if the Berkshire Museum had decided
to transform itself into a museum showcasing the works of Thomas
Kinkade? It would be within the scope of deaccessioning rules for the
museum to sell paintings by Norman Rockwell in order to purchase
paintings by Thomas Kinkade, but I suspect that deaccessioning crit-
ics would still disapprove.

G. THE ELLIS RULE

Adrian Ellis and others have proposed a compromise rule under
which museums may deaccession objects only if they ensure that the
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recipient of the objects ensures public access to them.6 7 In some ways,
this is an appealing compromise. It enables museums to sell works
when necessary, but ensures public access to the works in question.

However, there are problems with this rule. For one, it may limit
the sale price of a work and thereby limit the museum's access to capi-
tal. For another, it may limit flexibility. Who determines what quali-
fies as similar access? Most importantly, it binds the board of
directors to a course of action that may or may not be in the best inter-
ests of the organization. A board should be reluctant to adopt a bind-
ing set of principles that could prevent it from acting in the best
interests of the organization in the future.

V. AGAINST DEACCESSIONING RULES

Deaccessioning rules are nothing but hot air and social sanction.
The American Alliance of Museums ("AAM") and the Association of
Art Museum Directors ("AAMD") deaccessioning rules are purely as-
pirational and have no legal authority. Likewise, the deaccessioning
police have no ability to enforce them other than loudly complaining
and shunning defectors. The toothlessness of deaccessioning rules is
amply illustrated by the lack of meaningful consequences for those
who violate them. It is embarrassing and awkward, but that's all.

Of course, museum directors are reluctant to violate deaccession-
ing rules, because they fear the social sanctions associated with disap-
proval. The art world is surprisingly small, and ostracism stings
deeply. The people actually making the decision have every incentive
to comply with the AAM and AAMD deaccessioning rules, irrespective
of their impact on their institution. After all, everyone looks out for
number one.

The real problem with deaccessioning rules is that they benefit
private collectors at the expense of charitable organizations. The art
market is the paradigmatic market for luxury goods. It depends on
prestige and scarcity. Collectors pay extraordinary prices for works of
art, because so few of them exist and because it increases their social
standing. Of course, there are also potential investment and tax
benefits.

Deaccessioning rules ensure that only private collectors can inter-
nalize capital gains in artwork. Effectively, deaccessioning rules pro-
vide that museums can trade artworks for other artworks, but only
private collectors can take capital out of the art market. A cynic might
observe that deaccessioning rules are a way of ensuring that museum

67. Adrian Ellis, Should a Museum Be Allowed to Cash In on Its Art? Yes, but on
Two Conditions, ARTNET (Jan. 18, 2018), https//news.artnet.com/opinion/deaccession
ing-adrian-ellis-ellis-rule-1202147.
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donors are able to pump their profits as much as possible, without
competition from museums. They benefit museums with access to the
wealthiest and most connected art collectors who are willing to con-
tribute to the museum at the expense of smaller and more regional
museums without such access, which might nevertheless own desira-
ble works.

Moreover, private collectors can use museums to mitigate risk. If
a work is unlikely to sell, a private collector can donate it to an mu-
seum and take a charitable contribution deduction for the "fair market
value" of the work, which may not necessarily be what it would actu-
ally recover.

Accordingly, courts should ignore deaccessioning rules when de-
termining whether art museums can deaccession particular artworks
for particular reasons. Courts should consider only the legal duties of
the board of directors of the art museum in determining whether deac-
cessioning is appropriate. If the board observed its legal duties and
made the decision that it believed was in the best interests of the or-
ganization, then courts should not intervene-indeed courts lack the
legal authority to intervene.

Deaccessioning rules limit the ability of museum directors and
trustees to act in what they believe to be the best interests of the or-
ganization, but that is their job and legal obligation. Museum direc-
tors and trustees obviously have a legal duty to act responsibly and in
the best interests of the museum. Third parties have a right to ques-
tion their decisions and to request review. Ultimately, however, that
review is and must be deferential. The board is charged with making
decisions, and if it makes decisions based on the evidence, then those
decisions should stand unless there is some basis to believe they re-
flect a violation of the duty of loyalty, care, or obedience.

Thankfully, even the AAMD seems to be capitulating to reality.
Museums urgently need capital, and some of them are sitting on a lot
of it. It is ridiculous to insist anything should be off the table. If selling
works of art is the only way to keep a museum afloat, selling works of
art is the right choice. Anyone who would suggest otherwise is sorely
mistaken.
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