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This column questions whether this settlement-focus 
shift diminishes the importance of the rule of law and 
jeopardizes the stability of our justice system. Though con-
spiracy theorists might allege that this erosion of the rule 
of law is part of a broader Machiavellian plan to under-
mine our country, this author disagrees. Rather, this author 
posits, this diminution of the rule of law is an unintended 
consequence of the inclusion of more efficient and more 
responsive justice resolutions to promote settlement.3

Looking Back
When the ADR movement first introduced the value of 

using party-directed processes such as negotiation and me-
diation into our justice system approximately 50 years ago, 
our justice community was divided on whether increased 
reliance on such party-directed processes was an advance-
ment or a threat to our justice system. ADR supporters of 
these party-directed resolutions extolled their many bene-
fits: personalized justice, expedient resolutions, and afford-
able access to justice as the top priorities. In their acclaimed 
article, “Bargaining in the Shadow of the Law: the Case of 
Divorce,” respected dispute resolution scholars Robert 
Mnookin and Lewis Kornhauser previewed how private 
ordering could expand negotiating options and yield more 
responsive settlements by highlighting how divorcing 
couples might rely on the rule of law or opt for their own 
private ordering when settling their divorce issues.4 ADR 
supporters of party-directed processes buttressed their ar-
gument that privatized agreements were a more appealing 
option than relying on stale law when in 2004, when Marc 
Galanter reported on the steady decline of trials in “The 
Vanishing Trial: An Examination of Trials and Related Mat-
ters in Federal and State Courts.”5

Yet, naysayers warned that increased use of such party-
directed ADR processes was actually a foreboding that the 
sky was falling and the power of the rule of law eroding. 
For example, Own Fiss cautioned against romanticizing 
ADR’s settlement benefits and not heeding concerns about 
ADR in his seminal piece “Against Settlement.”6 Ironically, 
he goes on to romanticize the court process by extolling 
how the court process can help equalize power imbalances 
and disparate resources that may coerce the disputing par-
ties to settle. 7  According to Fiss, ADR proponents discount 
the value that adjudication brings “to explicate and give 
force to the values embodied in authoritative texts such as 
the Constitution and statutes: to interpret those values and 
to bring reality into accord with them.”8  Other scholars 
such as Richard Delgado9 and Tina Grillo10 raised concerns 
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One of the great mistakes is to judge policies and pro-
grams by their intentions rather than their results. 

—Milton Freedman1

Introduction 
Welcome to the final column of a three-part series 

about how settlement fever has influenced our justice sys-
tem as it evolves into settlement-centric culture.2 This col-
umn will focus on how the rule of law, once touted as the 
primary benchmark of justice, has now taken a secondary 
role to private ordering when shaping some negotiated 
and mediated settlements.

This settlement-centric justice focus has not occurred 
in a justice vacuum. Rather, three factors have influenced 
this change. First, courts have been increasingly over-
whelmed with swelling case dockets and shrinking court 
budgets, making them more receptive to processes that ef-
ficiently resolve cases and spare judicial resources. Second, 
litigants themselves have been demanding efficient and 
affordable paths to achieving justice. Third, our broader 
society in which our legal system is embedded reflects a 
culture where efficiency has become a priority. How have 
these changes affected the role of the rule of law in our settle-
ment-centric justice system?

Since our country’s birth, the rule of law has been ex-
tolled as the jewel of our democracy and the foundational 
pillar of our legal system. As an iconic warranty of our jus-
tice system’s integrity, the rule of law promises predictable, 
objective, and stable enforcement of our laws, free from the 
whims of any one despot. The rule of law has withstood 
the tests of time as our courts, serving as a benchmark, re-
inforce our Constitution’s promises and re-interpret those 
promises to meet the legal challenges of our changing 
times. Enshrined in a network of procedural protections 
and case law precedent, the rule of law is the basis of all 
adjudicated decisions. 

Today, however, only 2% of all cases filed in court are 
adjudicated to decision. Paradoxically, the very procedur-
al protections that have safeguarded the rule of law have 
over time multiplied and make litigation a costly, time-
consuming and inaccessible process for growing numbers 
of litigants who sought to enforce their justice rights in 
court. Furthermore, the permissible legal remedies pro-
vided by adjudicated decisions are purely binary, frustrat-
ing the justice desires of those litigants who prefer a more 
nuanced resolution that incorporates expanded remedies 
not available in court. 
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