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I. INTRODUCTION 

In 1974, an article in Harper’s Magazine declared that “[i]f things go on as they 
are, Boise [,Idaho] stands an excellent chance of becoming the first American city 
to have deliberately eradicated itself.”1 At the time, Boise had decided to try its 
hand at urban renewal, just as many other cities were abandoning the federally-
funded decimation of American downtowns.2 In Boise, the map of “blighted” 

 
 
* Professor of Law, University of Idaho College of Law – Boise. A.B. Brown University, M.C.P., 

University of California, Berkeley; M.F.A., Boise State University; J.D. University of California, Hastings 

College of Law. Member, American Institute of Certified Planners (AICP). Prof. Miller previously served 

on the Boise Planning & Zoning Commission.  

1. L.J. Davis, Tearing Down Boise, HARPER’S MAG., Nov. 1974, at 32 [hereinafter Tearing Down 

Boise]. 

2. See generally CHESTER HARTMAN WITH SARAH CARNOCHAN, CITY FOR SALE: THE TRANSFORMATION OF SAN 

FRANCISCO 103–32 (rev. & updated ed. 2002) (discussing first injunction issued against a federal housing 

project in the country in 1972) [hereinafter CITY FOR SALE]. 
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properties marked for demolition approximated over half of each of the 50 blocks 
of the city’s downtown.3 In other words, Boise really was in the process of 
eradicating itself, and there wasn’t a good plan for what would come next. There 
was a plan for a mall, but that was just a few of the blocks called out for demolition. 
A stagnant decade ensued in which the plan failed to gain momentum for its most 
ambitious plans, but the plan also exerted enough influence to make investors 
wary. Disinvestment followed the plan’s release leaving a hollowed-out core and a 
bleak future for the city. The Harper’s article, written by L.J. Davis, a Boise-born 
author turned Brooklynite, described the scene: “[O]n a recent warm, bright 
Tuesday morning—perfect shopper’s weather—a cannonball, if fired the length of 
the sidewalk” along the “principal canyon of trade along Idaho Street,” “would have 
struck exactly nineteen people.”4  

 How times have changed. In 2018, Forbes declared Boise the fastest-
growing city in America.5 In 2020, Meridian and Nampa, two of Boise’s suburban 
communities, were named among the ten fastest-growing cities in the United 
States.6 In 2021, Zillow announced that Idaho was the state with the highest home 
price appreciation in the decade between 2010 and 2020.7 Almost all of that 
appreciation came in the Boise metropolitan region, which Zillow noted saw a jaw-
dropping appreciation of “over three times” in that decade.8  

 In many ways, Boise’s growth shouldn’t be a surprise. It has been on 
numerous “best of” lists for decades.9 It has a four-season climate without the 
extremes of other parts of the country and has been named one of the cities with 
environments expected to adjust to climate change best.10 There is plenty to do 

 
 
3. BOISE REDEVELOPMENT AGENCY, CENTRAL DISTRICT GENERAL NEIGHBORHOOD RENEWAL PLAN, Exhibits B-

2, B-4 (1967) [hereinafter URBAN RENEWAL PLAN].  

4. Tearing Down Boise, supra note 1, at 34. 

5. Katie Warren, 4 Days in the Fastest-Growing City in America: Microbreweries, Millennial 

Transplants — and Locals Who Are Already Afraid of Getting Priced Out, BUS. INSIDER (Dec. 11, 2019), 

https://www.businessinsider.com/boise-idaho-fastest-growing-city-in-us-photos-growth-cost-2019-12; 

Samantha Sharf, Full List: America's Fastest-Growing Cities 2018, FORBES (Feb. 28, 2018), 

https://www.forbes.com/sites/samanthasharf/2018/02/28/full-list-americas-fastest-growing-cities-

2018/?sh=23d58ed57feb.  

6. Meridian, Nampa among Top 10 Fastest Growing Cities in America, KTVB (Oct. 13, 2020), 

https://www.ktvb.com/article/news/local/growing-idaho/meridian-nampa-among-top-10-fastest-

growing-cities-in-america/277-c157f4e3-655d-448c-a028-4e0081ef6a63. 

7. Michael Deeds, Zillow: Idaho Surge in Housing Market Value Leads U.S. since 2011. Boise No. 1 

Metro, IDAHO STATESMAN (Jan. 28, 2021), https://www.idahostatesman.com/article248839729.html. 

8. Id. 

9. Don Day, Oh Hey, Boise’s on Another List. Why Isn’t This Exciting Anymore?, BOISEDEV (Dec. 20, 

2019), https://boisedev.com/news/2019/12/20/oh-hey-boises-on-another-list-why-isnt-this-exciting-

anymore/. 

10. Jonah Engel Bromwich, Where Can You Escape the Harshest Effects of Climate Change?, N.Y. 

TIMES (Oct. 20, 2016), https://www.nytimes.com/2016/10/20/science/9-cities-to-live-in-if-youre-

worried-about-climate-change.html.  
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outdoors,11 and there is a generally congenial “let’s work together” attitude about 
most things.12  

 Boise’s rise also shouldn’t be that surprising given that there are not that 
many more places to develop in the Intermountain West.13 The Intermountain West 
region’s lands are dominated by federal land management agencies, which own and 
control sixty to eighty percent of land within state boundaries and are thus are off-
limits for private development.14 Despite this limited space for development, the 
Intermountain West has been one of the fastest growing regions in the country for 
several decades.15 The result is that Boise is the last of the major Mountain West 
communities to experience exponential growth.16 The city, and increasingly the 
broader region known as the Treasure Valley, faces increasingly rapid urbanization 
but without a history of land use planning tools to assist it or, it must also be noted, 
the planning spirit.17 Planning almost always requires tools afforded only to 
government, and Idaho—both on the right and left—tends to eschew government 
for private governance.18 The result has been a hodgepodge of development islands 
in the Treasure Valley that have led to the predictable problems: traffic, housing 
affordability, concerns over quality of life, crowded schools, strained infrastructure, 
and the usual fast-growth city complaints about the newcomers.19 Despite that, 
Boise’s growth is almost certainly still at the beginning of its hyperbolic rise.20 The 
growth problems might be viewed, on the one hand, as a welcome problem given 
the city’s not-so-distant past when it nearly took a wrecking ball to downtown. The 
pace of change is fast, but there is still time to get growth right. The question is 
whether there is any will to do so and, if so, what that would look like. 

 
 
11. Kristen Bor, 10 Summer Outdoor Adventures for Your Boise and McCall Vacation, VISIT IDAHO 

(June 21, 2018), https://visitidaho.org/travel-tips/10-summer-outdoor-adventures-for-your-boise-and-

mccall-vacation/. 

12. Boise Kind Initiative Enters New Phase under Boise School District, IDAHO NEWS 6, (Jan. 7, 2020), 

https://www.kivitv.com/news/boise-kind-initiative-enters-new-phase-under-boise-school-district. 

Boise even has a marketing campaign that touts its character as “Boise Kind.” The strategy, originating 

under then-Mayor David Bieter, is currently managed by the Boise School District.  

13. CAROL HARDY VINCENT ET AL., CONG. RSCH. SERV., R42346, FEDERAL LAND OWNERSHIP: OVERVIEW AND 

DATA (2020), https://fas.org/sgp/crs/misc/R42346.pdf. 

14. Id. at 7–8. 

15. Press Release, U.S. Census, Southern and Western Regions Experienced Rapid Growth This 

Decade, (May 21, 2020), https://www.census.gov/newsroom/press-releases/2020/south-west-fastest-

growing.html. 

16. See infra note 57 (illustrating how little of the Mountain West is available for private 

development). 

17. See infra Section III(B). 

18. See infra Section III(C). 

19. See infra Section III(D). 

20. See infra Section II(A)-(C). 
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 While the changes growth has brought feel new to those who have lived 
in the city for a long time and sometimes create tension,21 the Boise region’s 
moment isn’t that different from mid-sized cities around the country and around 
the world that are finding themselves suddenly facing growth issues that had 
previously affected only a few of the world’s largest cities.22 As a result, Boise 
presents a case study to evaluate the tools available for growing cities in Idaho and 
other Western states. It is also a useful case study to evaluate how other similarly 
situated mid-sized cities around the country, and perhaps even the world, can plan 
for sustainable development.23 If a developed economy with a functioning rule of 
law cannot plan for growth in a place like Boise, how can we expect developing 
countries to plan for this century’s crush of urbanization into new cities that hardly 
existed just decades ago?24 

What can Boise and these twenty-first century new cities learn from planning 
mistakes of the twentieth century? Land use controls first arose, in their modern 
context, to address the dual rise of urbanization and industrialization. 25 But 
planning and land use controls were largely useless in containing the sprawl and 
congestion of the automobile-dominated city, and arguably complicit in it. 26 Land 
use controls also struggled to keep up with changing relationships to government, 
taxation, and personal autonomy.27 What policies were pursued created lop-sided 
results, whether it was poorly maintained federal public housing, racially 
segregated communities, or a midcentury embrace of community participation that 
devolved, all too often, into the “not in my back yard” (“NIMBY”) and “build 
absolutely nothing anywhere near anything” (BANANA”) camps.28  

The twenty-first century will almost certainly bring unanticipated challenges 
to fast-growth cities in addition to those already inherited. Chief among them will 
be climate change, as growth almost always reaches into areas of environmental 
sensitivity and disaster, such as floods and wildfires, which will only increase as the 
planet warms.29 At the same time, development patterns play a key role in 
addressing climate change because they dramatically affect energy consumption 
through building efficiency, transit options, and more.30  

 
 
21. Conor Dougherty, The Californians Are Coming. So Is Their Housing Crisis, N.Y. TIMES (Feb. 12, 

2021), https://www.nytimes.com/2021/02/12/business/economy/california-housing-crisis.html.  

22. See infra Section III(A).  

23. See generally INT’L PANEL ON CLIMATE CHANGE, WORKING GROUP II, AR5 CLIMATE CHANGE 2014: 

IMPACTS, ADAPTATION, AND VULNERABILITY (2014), https://www.ipcc.ch/report/ar5/wg2/ (Chapters 8, 9 and 

10 address human settlements). 

24. Id. 

25. See infra Section III(A). 

26. See infra Section III(A). 

27. See infra Section III(A). 

28. See infra Section III(A). 

29. See infra Section III(A). 

30. See infra Section III(A). 
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Put simply, if a place like Boise can address growth effectively, there is great 
hope not just for this particular region’s future as an exciting place to live and work, 
but for the hundreds—if not thousands—of twenty-first century new cities around 
the world facing rapid growth.  

This article is broken into two parts. The first part of this article explores Boise 
and its options in great detail with a special exploration of its history and effective 
tools for growth used by other Western communities. This part focuses on two 
stories: Boise’s downtown core, and the larger Boise region. Like all real estate 
stories, these are stories about a unique location, but the problems of how this 
place seeks to maintain its identity over time and with changing circumstances are 
universal. 

The second part of this article investigates aspects of regional development 
and looks at how they have worked in the past in Boise and how they might work 
in the future. Here again, the choices are unique to the location, but also have a 
hint of universal problems that midsized cities face in growth. 

II. PART I: WHAT GROWTH IN BOISE LOOKS LIKE 

In 2020, Zillow named Boise its number one “up-and-coming” market, noting 
that home values continue to rise despite going up 11.8% in the previous year.31 By 
January, 2021, the median home price in Ada County had reached $454,000,32 
which was nearly triple what the median home cost in the county a decade ago.33 
In Canyon County, the median single-family home price hit a record $321,000 in 
October, 2020, a 24% increase from the year before.34  

A recent study of land use patterns in the Treasure Valley found that if the 
Treasure Valley continued to develop at the same level of density as in 2011—the 
“Business as Usual” scenario—the assumed population of 1.5 million in 2100 would 
spread over an additional 220,000 acres with a lost of 190,000 acres of agricultural 

 
 
31. Zillow Research, A Dozen Mid-Sized Markets to Watch in 2020, (Sept. 14, 2020), 

https://www.zillow.com/research/12-mid-sized-markets-27918/. 

32. Cassie Zimmerman, January 2021 Market Report, BOISE REG’L REALTORS (Feb. 12, 2021), 

https://www.boirealtors.com/january-2021-market-report/. 

33. Michael Deeds, Zillow: Idaho Surge in Housing Market Value Leads U.S. since 2011. Boise No. 

1 Metro, IDAHO STATESMAN (Jan. 28, 2021), https://www.idahostatesman.com/article248839729.html.  

34. Lisa Kohl, Up Again; How Boise-Area Home Prices Jumped 17% in a Year, WEKNOWBOISE.COM, 

(Nov. 10, 2020, 12:08 PM), https://www.weknowboise.com/blog/home-prices-jump-17-

percent.html#:~:text=Even%20more%20dramatically%2C%20Canyon%20County,a%20record%20%243

21%2C000%20in%20October. 
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lands.35 Utilizing more compact development, or “smart growth” strategies, would 
increase urban land patterns by only 140,000 acres with a loss of 110,000 acres of 
agricultural land.36  

In 2019, Boise estimated it needed to generate about 1,000 new units to keep 
pace with growth within its city boundaries.37 About a third of those need to be 
“affordable,” which the city views as 80% of the median income level or below.38 A 
city planner estimated that “[w]e have 20 years worth of land inventory that we can 
accommodate. . . . That’s 1,000 units for 20 years.”39 However, Boise’s long-term 
picture is more challenging. The city has annexed most of the land available to it; it 
now borders on the west the cities of Meridian, Garden City and Eagle. To the south, 
the city is constrained by the pathway of its airport and federal land, the latter of 
which also constrains the city’s growth to the north.40 Several large corporate 
landowners control most of the developable land in the last direction the city can 
grow: to the east.41 To the extent that the region continues to grow, much of that 
growth will occur outside of the Boise city boundaries.42  

A.  Boise’s Past and Its Region 

 Boise is located in southwestern Idaho, which has always been the State’s 
population center.43 The city sits on the eastern edge of the “Treasure Valley,” a 
geographic region defined by mountains to the north, mountains and desert to the 
south, the eastern edge of Ada County where Boise is located, to the east, and the 
western edge of Canyon County to the west that is defined by a gorge cut by the 
Snake River.44  

 The Hudson’s Bay Company established Fort Boise in 1834 nearby the 
current city of Boise but abandoned it in 1855.45  Nineteenth century travelers on 
the Oregon Trail passed through the area of what would later become the Boise 

 
 
35. LAURA MCSHERRY, ET AL., MODELING URBAN GROWTH IN THE TREASURE VALLEY, IDAHO, (2017) 

https://www.boisestate.edu/hes/projects/modeling-urban-growth-in-the-treasure-valley-idaho/; JENNA 

NARDUCCI, ET AL., PROJECTING URBAN EXPANSION IN THE TREASURE VALLEY TO 2100 (Oct. 2017), 

https://d25vtythmttl3o.cloudfront.net/uploads/sites/157/2019/03/Whitepaper-Projecting-Urban-

Expansion-in-the-Treasure-Valley-to-2100.pdf. 

36. JENNA NARDUCCI, ET AL., supra note 35, at 6.  

37. Don Day, Deep Dive: Where Will Boise Grow? Ownership, Geography, Affordability Drive 

Future Plans, BOISEDEV (Aug. 14, 2019), https://boisedev.com/news/2019/08/14/deep-dive-where-will-

boise-grow-ownership-geography-affordability-drive-future-plans/. 

38. Id. 

39. Id.  

40. Id. 

41. Id. 

42. CMTY. PLAN. ASS’N OF SOUTHWESTERN IDAHO, COMMUNITIES IN MOTION 2035 2-1 (Sept. 2010). 

43. Id. at 2-2.  

44. Id. at 2-3. 

45. Id. at 2-2. 
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region, but the city officially began life as an army post in 1863.46 In 1864, Boise 
became the state capital.47 The city, located in a sagebrush desert hard by rugged 
mountains, did not see measurable population growth in its early years.48 At that 
time, the growth was in the mountain mining towns, such as Idaho City, where gold 
had been discovered.49 By the start of the twentieth century, Boise had just 6,000 
residents.50 When railroads were routed through the area, the Union Pacific chose 
a path that bypassed Boise but followed easier terrain.51 The city did not have rail 
service—and then only by means of a spur line—until 1926.52 Boise’s population 
grew slowly through the mid-twentieth century, reaching a population of 100,000 
for the first time in the 1980 census.53 

 The geographic isolation of the region cannot be overstated; by many 
accounts, Boise is the most geographically isolated major American city. 54 Although 
there are some small cities nearby not also in the Treasure Valley, the nearest major 
cities are Salt Lake City, Utah (a five-hour drive); Portland, Oregon (a nine-hour 
drive); and Seattle, Washington (an eleven-hour drive). Much of the land between 
these cities is federal land meaning that there are very few options for development 
in the region that does not flow to one of these metropolitan areas.55 The map 
below (Figure 1) shows the federal land ownership in the Western United States, 
color-coded to indicate management by the Bureau of Land Management, 
Department of Defense, Forest Service, Fish and Wildlife Service, and National Parks 
Service.56  

 

 
 
46. Id. at 2-1. 

47. Id. 

48. CMTY. PLAN. ASS’N OF SOUTHWESTERN IDAHO, supra note 42, at 2-1. 

49. CMTY. PLAN. ASS’N OF SOUTHWESTERN IDAHO, supra note 42, at 2-1. 

50. CMTY. PLAN. ASS’N OF SOUTHWESTERN IDAHO, supra note 42, at 2-1. 

51. CMTY. PLAN. ASS’N OF SOUTHWESTERN IDAHO, supra note 42,at 2-3. 

52. CMTY. PLAN. ASS’N OF SOUTHWESTERN IDAHO, supra note 42, at 2-3. 

53. CMTY. PLAN. ASS’N OF SOUTHWESTERN IDAHO, supra note 42,at 2-4.  

54. See, e.g., Adrian Rehn, How Does Idaho Innovate?, VALLEY VISION, 

https://www.valleyvision.org/how-does-idaho-innovate/ (last visited Feb. 19, 2022) (“Boise is the most 

geographically isolated of all mid-size cities in the contiguous U.S.”). 

55. See CAROL HARDY VINCENT ET AL., supra note 13, at 12, Fig. 1. 

56. HARDY VINCENT ET AL., supra note 13, at 12. 
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Fig. 1. Federal Land Ownership in Idaho.57  
 
In other words, any development that is going to occur in the northern 

Intermountain West has a good chance of heading for Boise and the Treasure 

 
 
57. HARDY VINCENT ET AL., supra note 13, at 12, fig. 1. 
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Valley.58 Similarly, population migration to Boise is primarily from other large cities 
in the American West, as shown in the map below.59  

 
Fig 2. 2015-2019 In-Migration and Out-Migration for Ada County, Idaho.60 

B.  Case Study: Boise’s Downtown 

Boise is remarkable for a smaller Western city in that it maintains an active 
downtown core with a significant number of historic buildings. There are several 
reasons contributing to this unusual success of the downtown. Among them is that 
Boise is also Idaho’s capital and has benefitted from the on-going presence of those 

 
 
58. It is also worth noting that the Boise region is separated from Montana by the second largest 

wilderness area in the lower forty-eight states, which is called the Frank Church Wilderness of No Return 

Wilderness Area. That wilderness, coupled with the Bitterroot Mountain range, which runs along the 

Idaho and Montana border, creates a boundary to development between the two states. See Frank 

Church River of No Return Wilderness, USDA FOREST SERV., 

https://www.fs.usda.gov/detail/scnf/specialplaces/?cid=stelprdb5360033 (“[The Frank Church] is the 

largest contiguous wilderness in the Lower 48 and the second largest unit of the National Wilderness 

Preservation System in the Lower 48 (second in size only to California’s Death Valley Wilderness”)). 

59. Census Flow Mapper, U.S. CENSUS BUREAU, https://flowsmapper.geo.census.gov/map.html 

(last visited Jan. 20, 2022) (search for “Ada County, Idaho: under “Search for a county”’ then click 

“Inbound: under “Choose a type of migration flow”).  

60. Id.  
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state workers in the downtown core, many of which live in the surrounding areas. 
In addition, Boise State University, which is located south of the downtown core 
and separated from it by the Boise River, has become a large campus with over 
24,000 students.61 There was also a time that Boise hosted a surprising number of 
headquarters for major American corporations, though those days are largely gone 
due to industry mergers that took such headquarters to major cities.62 Despite 
these advantages and the downtown core’s active street life today, there was a 
time just a few decades ago that the downtown struggled and demolition of the 
entire core of the city was considered a fait accompli.63 

The historic buildings in downtown Boise that still stand were mostly built in 
the late-nineteenth and early twentieth-century.64 Most of those buildings were 
one- or two-story buildings with ground floor retail and typically an office use on 
the second floor.65 In the late 1940s, downtown Boise consisted of about thirty 
blocks of business buildings that serviced an immediate urban area population of 
50,000 and a secondary trade area of the same population.66 As with many central 
business districts, Boise prospered until a series of events—first streetcar suburbs67 
and then the automobile and a highway, I-84, built in the 1950s and 1960s—made 
suburban living a possibility and, increasingly, a preferred option for many people 
in the mid-twentieth century.68 There were virtually no planning efforts to prevent 
city sprawl, as many of the city’s most important citizens, including the city’s mayor, 
were developers deeply involved in building out the suburban areas.69 By the mid-
1960s, the downtown area was in decline. 

 
 
61. About Boise State, 2020-2021 Figures, BOISE STATE UNIV., 

https://www.boisestate.edu/about/facts/ (last visited Jan. 20, 2022). 

62. Major corporations headquartered in Boise include Micron, Albertson’s, Simplot, Scentsy and 

formerly Morrison-Knudsen. Others with significant presences include Hewlett-Packard, TSheets 

(purchased by Intuit), and a number of Silicon Valley-style tech startups. See, e.g., L. J. Davis, Unlikely, 

but Boise Means Big Business, N.Y. TIMES (June 11, 1989), 

https://www.nytimes.com/1989/06/11/magazine/unlikely-but-boise-means-big-business.html; Emily 

Canal, Boise Set Out to Become the Next Austin or Seattle. Instead, It's On Track to Become the Next 

Silicon Valley, INC.COM (Feb. 14, 2022), https://www.inc.com/christine-lagorio-chafkin/nataly-kogan-

happiness-what-i-know-podcast.html; see NARDUCCI, ET AL., supra note 35, at p. 3. 

63. See Tearing Down Boise, supra note 1. 

64. See generally IDAHO ARCHITECTURE PROJECT, https://www.idahoarchitectureproject.org/ (last 

visited Jan. 20, 2022) (Internet-based index of residential, commercial and institutional historic 

buildings); see also SHAPING BOISE: A SELECTION OF BOISE’S LANDMARK BUILDINGS (2010), 

https://www.cityofboise.org/media/7053/shaping-boise-landmarks.pdf (providing short histories of 

many Boise-designated historical landmarks). 

65. URBAN RENEWAL PLAN, supra note 3, at 11-19.  

66. AM. INST. OF ARCHITECTS, BOISE R/UDAT 7 (1985) [hereinafter R/UDAT]. 

67. Sharon Fisher, A Look Back at the Interurban, TERRITORY MAG. (Winter 2019), https://territory-

mag.com/articles/a-look-back-at-the-interurban/.  

68. Id. 

69. Tearing Down Boise, supra note 1, at 38. 
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 Soon after passage of the Idaho Urban Renewal Law of 1965,70 the Boise 
Redevelopment Agency (BRA) was created.71 From 1965 to June 1969, BRA 
surveyed, planned, acquired and cleared buildings that could not be “rehabilitated” 
or interfered with large-scale projects.72 The guiding document for the BRA’s 
redevelopment plans was the 1967 General Neighborhood Renewal Plan (the 
“Plan”). The Plan placed fifty-five blocks of downtown Boise, excluding the Capitol 
and its mall, which are state property, within the BRA’s jurisdiction.73  

 The Plan listed four development objectives: a “regional size shopping 
center”; regional cultural improvements that provide diversified educational, 
social, and entertainment facilities; a new “governmental complex” for city, county, 
and state offices; and “surrounding and supporting” commercial service and 
residential facilities.74 Foremost among the Plan’s objectives was the “acquisitions 
and clearance of structures which are structurally substandard, have a blighting 
influence upon the GNR Area, and are incompatible with the overall objectives of 
the GNRP.”75 

 The Plan explicitly acknowledged that the “development of retail facilities 
outside of the Central District has made heavy inroads in a function which was 
formerly conducted in the Central District.”76 Most new development was occurring 
south and west of the Central District and drawing businesses away from the area.77 
If the Central District did not act to revitalize itself, the outer growth would further 
challenge the then-dominance of the Central District in commercial and 
governmental activities.78  

 A survey found that ninety percent of existing businesses wished to 
remain, but that “the lack of available space for expansion and a limited 
concentration of land use functions make it difficult for these firms to remain.”79 As 
such, the “substantial reorientation of space which is required could only be 
accomplished through the urban renewal process.”80 Because the downtown core 
was located on the eastern edge of a metropolitan area sprawling to the east, it 
would need to make the downtown accessible by highways to encourage shoppers 

 
 
70. Idaho Urban Renewal Act, ch. 246, § 1, 1965 Idaho Sess. Laws 600 (codified as IDAHO CODE § 

50-2001 (West 2021)). 

71. R/UDAT, supra note 66, at 7. 

72. R/UDAT, supra note 66, at 7. 

73. See infra Fig. 3. 

74. URBAN RENEWAL PLAN, supra note 65, at 7. 

75. URBAN RENEWAL PLAN, supra note 65, at 8. 

76. URBAN RENEWAL PLAN, supra note 65, at 11–12. 

77. URBAN RENEWAL PLAN, supra note 65, at 12. 

78. URBAN RENEWAL PLAN, supra note 65, at 12. 

79. URBAN RENEWAL PLAN, supra note 65, at 12. 

80. URBAN RENEWAL PLAN, supra note 65, at 12. 
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and commuters to make the trip.81 There were not enough parking spaces for the 
new automobile-dependent age.82 Traffic circulation would need to be improved, 
which meant replacing two-way streets with one-way thoroughfares. 

 According to the Plan, more than sixty percent of the buildings in the Plan 
area “have deficiencies which, if corrected, would require rent payment levels that 
are beyond the abilities of local business to afford,” something that “indicates that 
substantial redevelopment will be required to correct this problem.”83 The buildings 
were “outmoded and unsuitable for their present function,” and the plan concluded 
that “demolition and clearance will be required if maximum use” of the Plan area 
was to be achieved.84 The buildings were classified into “dilapidated,” or those with 
“no possibility for rehabilitation”; “marginal,” or “those structures warranted for 
clearance to remove blighting influences”; and structures which may be either 
standard or “rehabilitatable” but do not conform with the proposed redevelopment 
land uses.85 On the basis of those determinations, the Plan then slated almost the 
entirety of the 55-block area for demolition.86  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
81. URBAN RENEWAL PLAN, supra note 65, at 12. 

82. URBAN RENEWAL PLAN, supra note 65, at 12. 

83. URBAN RENEWAL PLAN, supra note 65, at 12, 17. See Fig. 3. 

84. URBAN RENEWAL PLAN, supra note 65, at 17. 

85. URBAN RENEWAL PLAN, supra note 65, at 40. 

86. See Fig. 3. 
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Fig. 3. 1967 General Neighborhood Renewal Plan, Exhibit D-1, Clearance and 

Redevelopment Plan, Boise Redevelopment Agency. 
 
In place of the existing structures, the Plan proposed then-popular multi-story 

super-block structures with less than full-block coverage to permit greenery, an 
approach in line with Le Corbusier’s vision of skyscrapers in gardens.87  

 

 
 

 
 
87. See generally LE CORBUSIER, ILLUSTRATIONS in PLAN VOISIN, PARIS, FRANCE (1925), 

http://www.fondationlecorbusier.fr/corbuweb/morpheus.aspx?sysId=13&IrisObjectId=6159&sysLangu

age=en-en&itemPos=2&itemCount=2&sysParentName=Home&sysParentId=65. See Fig. 4. 
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Fig. 4. 1967 General Neighborhood Renewal Plan, Exhibit B-5, Illustrative Site 
Plan, Boise Redevelopment Agency. 

 
 The Plan immediately froze any investment in downtown, as developers 

and investors now saw a proposal to use eminent domain to take specific 
properties.88 But one of the great ironies of the Plan was its timing. By the late 
sixties, the kind of wholesale clearance it proposed was already in disrepute. If 
urban renewal, funded by federal dollars, had begun in earnest with the U.S. 
Supreme Court’s 1952 blessing of such projects in Berman v. Parker,89 the beginning 
of the end of urban renewal in most cities came in 1972, when a federal judge, for 
the first time, issued an injunction stopping precisely the kind of urban renewal 
clearance proposed for Boise in San Francisco’s Western Addition.90 The winds of 
change in the country as a whole did not alter Boise’s direction.  

But even if by 1974, the urban renewal Plan of a distant Western city could be 
derided nationally in an elite publication of record like Harper’s, that did not lessen 
the Plan’s stranglehold on the downtown. The Plan area was divided into six phases 
to be completed sequentially rather than demolishing all fifty-some blocks at the 
same time.91 In 1972, the BRA moved ahead with the purchase and demolition of 
the properties in the Phase I area.92  

As was the case in many other cities, the area where demolition was slated to 
begin was an area of racial minorities;93 in this case, it was Boise’s Chinatown.94 A 
number of Chinese had come to Idaho in the nineteenth century to work in the 
mines and on the railroads.95 The Exclusion Acts of 1882, 1892, and 1902 did much 
to reduce the numbers however, and by 1922, a report in the Idaho Statesman 
noted that “The colony at present numbers about 200 souls, fully 100 having 
returned to China in the past year.”96 By the time that the BRA came for what was 
left of Boise’s Chinatown, it was centered around the block north of Front Street 
and west of Capitol Street.97  

Despite its small numbers, the Chinese community was the first real 
opposition to BRA’s power. When the Chinese community center, the Hop Sing 
Tong,98 was slated for demolition, a member of the Chinese community, Billy Fong, 

 
 
88. See Tearing Down Boise, supra note 1; see also Spencer Holm, What’s the Tif about TIFF?, 50 

IDAHO L. REV. 273, 279 (2014). 

89. Berman v. Parker, 348 U.S. 26 (1954). 

90. W. Addition Cmty. Org. v. Weaver, 294 F. Supp. 433, 435 (N.D. Cal. 1968). 

91. See URBAN RENEWAL PLAN, supra note 65, at 40; see also Fig. 3. 

92. John T. Reuter, Razed and Confused: Boise’s Turbulent History of Urban Renewal, BOISE WEEKLY 

13— 14 (Aug. 4, 2010), https://issuu.com/boiseweekly/docs/1906 [hereinafter Razed and Confused]. 

93. Id. 

94. Id. 

95. ARTHUR A. HART, CHINATOWN: BOISE, IDAHO, 1870-1970 119 (2002) [hereinafter BOISE CHINATOWN]. 

96. Id.  

97. City of Boise, Historical Sight: Boise Chinatown at 3.  

98. Id. at 4; Fig. 5, No. 20 
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took up residence in the building.99 The building, which was owned by a Chinese 
cultural group out of Seattle, the Yick Kong Corporation, sued the BRA challenging 
its authority to condemn the building under Idaho’s Urban Renewal Law. In Boise 
Redevelopment Agency v. Yick Kong Corp., the Idaho Supreme Court upheld the 
state’s Urban Renewal Law and BRA’s taking of the Hop Sing Tong relying heavily 

upon the U.S. Supreme Court’s rationale, some twenty years prior, in Berman.100 
Fong still refused to leave, though Charles Newhouse, a BRA board member, 
purportedly told the Idaho Statesman, “He’ll leave. Wait’ll they swing the iron ball 
a few times. He’ll break a few track records getting outta there.”101 As the wrecking 
ball came for him, Fong reportedly threw out a white flag of surrender and left the 
building.102 

 
Fig. 5. Location of Chinese establishments in Boise.103  
 
With Chinatown gone and the area cleared in Phase I, it seemed there was 

little that could stop the BRA from accomplishing its goal of establishing a shopping 
center complex on the site. But while Chinatown was easily demolished, the 

 
 
99. See BOISE CHINATOWN, supra note 95, at 122. 

100. Boise Redevelopment Agency v. Yick Kong Corp., 499 P.2d 575, 94 Idaho 876 (1972); IDAHO 

CODE §§ 50-2001–2033 (West 2021). 

101. BOISE CHINATOWN, supra note 95, at 122. 

102. Razed and Confused, supra note 92, at 14. 

103. City of Boise, Capital City Development Corp. (on file with author).  
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shopping mall remained elusive. The mall immediately ran into logistical difficulties 
that would ultimately shut down planning in the downtown core for almost twenty 
years.104 Five major developers attempted to carry out the redevelopment plan’s 
vision of a shopping center and none of them succeeded.105 The first developer, 
Urban Properties, Inc., decided it could not afford the project.106 The second 
developer, Boise Cascade, overextended itself in other fields and withdrew.107 
Despite those failures, BRA continued to push for a megastructure in its first phase: 
a single building housing under one roof with an air-conditioned shopping mall, 
over 800,000 square feet of commercial space (including three department stores), 
300,000 square feet of office space, a hotel of over 250 rooms, and 2,444 parking 
spaces with an additional 1,800 parking places planned for satellite structures 
around the site.108 All of this for a city whose population was just 75,000 in 1970.109 
At the same time that the BRA was linking Boise’s downtown to a mall 
megastructure, a private developer, Harry Daum, began proposing to build a large 
mall west of the city center and closer to the suburbs. The center he proposed, 
nicknamed “Daumtown” by his opponents, proposed to include over 800,000 
square feet of commercial space on 600 acres that would also have included “light 
industry, office space, a golf course, and 1,200 units of housing.”110 

 Despite the inability to proceed with development of the cleared Phase 1, 
the BRA began condemning sites in the Phase 2 project area, which was supposed 
to house new governmental buildings. The most controversial acquisition occurred 
in 1975 when the BRA acquired the 1927 Egyptian Theatre, the city’s only movie 
palace built in the grand early-twentieth century tradition.111 This launched a 
historic preservation movement in the city, a movement that, like urban renewal, 
seemed to arrive late to Boise but, as was common in other cities in a time of 
gendered institutions, was led by the wives of important men who organized 
through clubs like the Junior League.112 The theater was re-sold to a private 
individual in 1977.113 Although polls in the late 1970s showed a continued support 
for demolishing several prominent historic buildings they still needed to build the 
proposed mall, times and attitudes began to change by the early 1980s.114 

 
 
104. See Razed and Confused, supra note 92, at 14. 

105. R/UDAT, supra note 66, at 7. 

106. Tearing Down Boise, supra note 1, at 38. 

107. Tearing Down Boise, supra note 1, at 38.  

108. Tearing Down Boise, supra note 1, at 38.  

109. U.S. CENSUS BUREAU, POPULATION AND HOUSING CHARACTERISTICS FOR BOISE CITY, ID, 1970 CENSUS OF 

POPULATION & HOUS.: CENSUS TRACTS (1972), https://www.census.gov/library/publications/1972/dec/phc-

1.html. 

110. Tearing Down Boise, supra note 1, at 40. 

111. Razed and Confused, supra note 92, at 14. 

112. Razed and Confused, supra note 92, at 14. 

113. Razed and Confused, supra note 92, at 14. 

114. Razed and Confused, supra note 92, at 14–15. 
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 The end of the pursuit of the shopping mall came with the election of Dirk 
Kempthorne as mayor of the city in 1985.115 Kempthorne, who would later serve as 
Idaho’s governor, its U.S. senator, and U.S. Secretary of the Interior, ran on a 
platform of building a mall, but not in the city’s center.116 Kempthorne was not the 
only reason the mall died; retailers, too, had told the city that the mall simply would 
not work and had refused to participate with any of the mall plans proposed by any 
of the five developers who proposed a mall on the site.117 While the BRA was 
insisting on a mall in the city’s center, four community-size centers and another 
dozen neighborhood shopping plazas, as well as a spat of business plazas and 
suburban office parks were built in the suburbs of the city.118 Kempthorne noted in 
an interview, “A lot of folks who were part of the old urban renewal block wanted 
me to keep tearing down buildings in the name of progress. . . . I said, ‘Absolutely 
not. We’ve torn enough of our history down.’”119 Kempthorne began a process of 
renovating historic buildings and, perhaps most importantly, finding a use for the 
still vacant Phase 1 site that was slated for the mall. He brought together elected 
officials from all of the agencies that had a say in the site—BRA, the Ada County 
Highway District, and the City Council—and led discussions resulting in a decision 
to create a convention center on the site.120 

 In 1985, “the BRA board adopted a new policy, calling for a development 
of downtown Boise with a wide mix of uses.”121 Also in 1985, the BRA commissioned 
the American Institute of Architects to bring its Regional/Urban Design Assistance 
Team (R/UDAT) of specialists to provide a conceptual approach to developing 
downtown.122 The R/UDAT study proposed to use 8th Street as a north/south spine 
to link the Capitol mall, the downtown core, and the Boise River, which forms the 
southern boundary of the downtown core.123 The approach stuck and became the 
strategy by which Boise began to revive itself, not from one overarching vision of 
itself but through numerous small projects that work together.124  

 
 
 
 
 

 
 
115. Razed and Confused, supra note 92, at 14–15. 

116. Razed and Confused, supra note 92, at 14–15. 

117. R/UDAT, supra note 66, at 1, 7; Razed and Confused, supra note 92, at 15. 

118. R/UDAT, supra note 66, at 8. 

119. Razed and Confused, supra note 92, at 15. 

120. Razed and Confused, supra note 92, at 15. 

121. R/UDAT, supra note 66, at 8. 

122. R/UDAT, supra note 66, at 8. 

123. R/UDAT, supra note 66, at 11. 

124. See infra Fig. 6. 
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Fig. 6. 8th Street Pedestrian Mall, Concept Plan125 
  
As an epilogue to the era of clearance-based urban renewal, in 1989, BRA 

changed its name to the Capital City Development Corporation (CCDC).126 The new 
CCDC operates in a manner that is almost antithetical to the BRA’s approaches.127 

 

 

 
 
125. R/UDAT, supra note 64, at 11. 

126. CCDC History, CAP. CITY DEV. CORP., https://ccdcboise.com/the-agency/history/ (last visited 

Feb. 22, 2022).  

127. See generally id. 
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Figs. 7 and 8. Before and after improvements on Boise’s 8th Street, which now 
forms the spine of the revitalized downtown.128  

 In recent years, Downtown Boise is resurgent. The Boise Metropolitan 
Statistical Area (Boise MSA) is the economic center of the state, hosting over 45% 
of Idaho’s employment in October 2021.129 Downtown Boise is the heart of the 
Boise MSA economic engine. According to a Downtown Boise Association study in 
2018 (the latest data available as of this writing), the downtown core hosted 43,533 
jobs, which accounted for 26% of all jobs in the city of Boise.130 Further, 
employment growth downtown between 2010–2015 was robust, resulting in a 26% 
increase in Downtown Boise jobs and 39% of all Boise’s “knowledge jobs.”131 At the 
time, half of the office space to be built in the subsequent three years was to be 
built downtown.132  

Boise’s comprehensive plan, Blueprint Boise, which was last updated in 2010, 
notes similar data. At that time, almost 22% of Boise jobs were located in the 
Downtown Planning Area.133 Downtown Planning Area jobs were projected to 
increase by 63.5%, increasing from 33,707 in 2005 to 55,175 in 2030.134 Population 
in the city, and in the Treasure Valley, doubled between 1990 and 2010, and could 
double—or triple—again by the end of the century.135 The city is consistently listed 
on “Top 10” lists of the best places to live in the United States.136 

C.  Where the Region’s Growth is Now 

Boise’s downtown core, and the easy access to it from its first-ring residential 
communities—the North End, East End, and Boise Bench—are the region’s 

 
 
128. City of Boise, supra note 103. 

129. Current Employment Statistics, IDAHO DEP’T OF LAB., (Aug. 20, 2021), https://lmi.idaho.gov/ces 

(noting that the Boise City MSA accounted for 347,700 of 765,700 jobs in Idaho).  

130. Economic Impact One Sheet, DOWNTOWN BOISE ASS’N 2 (2019), https://ctycms.com/id-

boise/docs/dba-one-sheet_2019_v2.pdf. 

131. Id.  

132. Id. 

133. Planning Area Policies, BLUEPRINT BOISE DT-2, 

https://www.cityofboise.org/media/3033/bb_chapter_4_downtown-05232021.pdf (last visited Jan. 21, 

2022). 

134. Id.  

135. See HISTORIC POPULATION ESTIMATES BY CITY LIMITS, CMTY PLAN. ASS’N OF SOUTHWESTERN IDAHO 1, 

https://www.compassidaho.org/documents/prodserv/demo/2021PopulationEstimateOfficialHistoric.p

df, (last visited Oct. 25, 2021) [hereinafter COMPASS POPULATION ESTIMATES]; J. Brandt et al., Urban 

Growth in the Treasure Valley, Idaho, ENV’T SYS. RSCH. INST., 

https://www.arcgis.com/apps/Cascade/index.html?appid=e3a6b19aec4042038501795d23cdefd1 (last 

visited Sep. 21, 2021). 

136. See Day, supra note 9. 
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signature appeal.137 But the city of Boise is located at the eastern edge of the 
developable land in the larger region of private land bounded by mountain ranges 
owned by the federal government.138 That larger area, locally referred to as the 
Treasure Valley, is largely covered by two counties, Ada County and Canyon 
County.139 While Boise remains the capital city, the site of the largest university in 
the state and most of the region’s cultural resources, the population growth is 
shifting quickly westward into suburbs that barely existed fifty years ago but that 
are new increasingly seeking to be more than just bedroom communities to 
Boise.140 

The Treasure Valley is shaped like a backwards-leaning parallelogram that has 
over 50% of Idaho’s population.141 The region is bounded on all sides by federal 
land, as well as the Owyhee Mountains to the south and foothills of several larger 
mountain ranges to the north. Politically, the Treasure Valley consists of two large 
counties—Ada County and Canyon County. Ada County is the more populous of the 
two and has seen the majority of the fast growth in the previous decades. 
Population in Ada County has doubled in the last three decades (1990 population: 
205,775; 2020 population: 502,970).142 Canyon County’s population has more than 
doubled in the last three decades, as well, though it is still about half Ada County’s 
current overall population (1990 population: 90,076; 2020 population: 234,820).143 
That means the weight of the Treasure Valley’s population (1990 population: 
295,851; 2020 population: 737,790),144 which has more than doubled in three 
decades, falls on the region’s eastern side by an almost two-to-one ratio. 

The region’s fastest-growing cities have generally been in Ada County. While 
Boise’s population has nearly doubled over the last three decades (1990 
population: 125,738; 2020 population: 240,380),145 its growth pales in comparison 
to its two primary suburbs, which mostly did not exist in 1990. Meridian’s growth 
has been nothing but exponential (1990 population: 9,596; 2020 population: 

 
 
137. Katie Warren, Boise, Idaho Has Been Named the Best Place to Buy a House in 2019, BUS. 

INSIDER (Dec. 18, 2019, 9:30 AM), https://www.businessinsider.com/boise-idaho-best-neighborhood-

buy-a-home-real-estate-2019-12. 

138. See Fig. 1. 

139. Lisa Kohl, Treasure Valley Idaho: A Guide to the Greater Boise Metro Area, WE KNOW BOISE 

(July 28, 2020, 12:38 PM), https://www.weknowboise.com/blog/treasure-valley-idaho.html. 

140. COMPASS POPULATION ESTIMATES, supra note 135. 

141. COMPASS POPULATION ESTIMATES, supra note 135 ; U.S. CENSUS, QUICK FACTS: IDAHO (noting 

Idaho’s 2019 population was 1,787,065), https://www.census.gov/quickfacts/ID (last visited Oct. 25, 

2021). According to the COMPASS Population Estimates, the estimated 2019 populations of Ada County 

and Canyon County were 712,200 and 224,500, respectively, or 936,700 of the State’s 1,787,065 

residents, which is 52% of the State’s population. See Warren, supra note 137. 

142. See COMPASS POPULATION ESTIMATES, supra note 135.  

143. COMPASS POPULATION ESTIMATES, supra note 135. 

144. COMPASS POPULATION ESTIMATES, supra note 135. 

145. COMPASS POPULATION ESTIMATES, supra note 135.  
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119,350),146 as has that of Eagle (1990 population: 3,327; 2020 population: 
32,560).147 Canyon County’s two major cities, Nampa (1990 population: 28,365; 
2020 population: 106,860)148 and Caldwell (1990 population: 18,586; 2020 
population: 61,210)149 also saw significant growth. 

Kuna, a historically remote community at the southern edge of Ada County 
but near the Canyon County border, has built a host of subdivisions on its northern 
fringe, which have fueled its rapid growth (1990 population: 1,955; 2020 
population: 24,890).150  

Other smaller cities in the two counties saw more modest growth. In Ada 
County, growth-constrained Garden City (1990 population: 6,369; 2020 population: 
12,460)151 and Star (1990 population: 648; 2020 population: 11,860)152 both 
increased population significantly relative to their size but still remained small.153 
The same was true for the Canyon County cities of Greenleaf (1990 population: 648; 
2020 population: 870),154 Melba (1990 population: 252; 2020 population: 590),155 
Middleton (1990 population: 1,851; 2020 population: 9,780),156 Notus (1990 
population: 380; 2020 population: 570),157 Parma (1990 population: 1,597; 2020 
population: 2,160),158 and Wilder (1990 population: 1,232; 2020 population: 
1,810).159 

Population in the unincorporated areas of the Treasure Valley has remained 
constant, in large part because new developments in the unincorporated areas of 
the counties are routinely annexed into cities. As a result, population in Ada 
County’s unincorporated areas (1990 population: 58,142; 2020 population: 
61,480)160 and Canyon County’s unincorporated areas (1990 population: 37,165; 
2020 population: 50,960) did not see significant change.161 

 
 
146. COMPASS POPULATION ESTIMATES, supra note 135.  

147. COMPASS POPULATION ESTIMATES, supra note 135. 

148. COMPASS POPULATION ESTIMATES, supra note 135. 

149. COMPASS POPULATION ESTIMATES, supra note 135. 

150. COMPASS POPULATION ESTIMATES, supra note 135. 

151. COMPASS POPULATION ESTIMATES, supra note 135. 

152. COMPASS POPULATION ESTIMATES, supra note 135. 

153. About Ada County, ADA CNTY. IDAHO, https://adacounty.id.gov/about-ada-county/ (last visited 

Nov. 30, 2021). 

154. COMPASS POPULATION ESTIMATES, supra note 135. 

155. COMPASS POPULATION ESTIMATES, supra note 135. 

156. COMPASS POPULATION ESTIMATES, supra note 135. 

157. COMPASS POPULATION ESTIMATES, supra note 135. 

158. COMPASS POPULATION ESTIMATES, supra note 135. 

159. COMPASS Population Estimates, supra note 135. 

160. COMPASS POPULATION ESTIMATES, supra note 135. 

161. COMPASS POPULATION ESTIMATES, supra note 135. 
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Both Ada and Canyon County are also served by a number of local special 
districts, which are popular in Idaho despite its general anti-government rhetoric.162 
 Through coincidence, there are sixty-six special districts operating in each 
county, according to a 2014 survey of special districts conducted by Idaho’s 
Legislative Analysts’ Office.163 In 2012, the latest data available, special district 
funding in the counties varied substantially.164 School districts received the highest 
level of funding; indeed, school district funding (Ada: $327 million; Canyon: $173 
million)165 was more than general-purpose cities (Ada: $233 million; Canyon: $95 
million)166 or counties (Ada: $146 million; Canyon: $59 million) in that year.167 Other 
special districts common in both counties include sewer and water districts (Ada: 
$7 million; Canyon: $1.5 million);168 library districts (Ada: $7.5 million; Canyon: 
$900,000);169 fire districts (Ada: $16 million; Canyon: $11 million);170 and cemetery 
districts (Ada: $2.1 million; Canyon: $600,000).171 

 The most important of these special districts is the Ada County Highway 
District, which is the country’s only district that controls all of the roads in both 
unincorporated and incorporated parts of the county.172 As a former mayor of 
Boise, David Bieter was fond of saying that he was the only mayor in the country 
“who does not have control of his or her streets.”173 The highway district is 
contentious—former-Mayor Bieter called it a “failed model”174—and will be 
discussed later in the article. The ACHD budget was $89 million in 2012.175 In 2021, 
the ACHD budget was $134 million.176 

 
 
162. U.S. CENSUS BUREAU, EXPLORING THE INTRICATE LAYERS OF STATE AND LOCAL GOVERNMENTS: IDAHO 

(Mar. 2011), https://www2.census.gov/govs/pubs/state_snapshot/gov07-id.pdf. 

163. APRIL RENFRO, IDAHO LEGIS. SERVS. OFF., SPECIAL DISTRICTS IN IDAHO (2014), 

https://legislature.idaho.gov/wp-content/uploads/audit/special-

reports/2014SpecialDistrictsinIdaho.pdf. 

164. Id. at 4–6. 

165. Id. at 4–5. 

166. Id. 

167. Id. 

168. Id. 

169. RENFRO, supra note 163, at 4–5. 

170. RENFRO, supra note 163, at 4–5. 

171. RENFRO, supra note 163, at 4–5. 

172. John Sowell, Arnold Says She Would Improve Relations Between Boise and ACHD, IDAHO 

STATESMAN, https://www.idahostatesman.com/news/politics-government/state-

politics/article235774692.html (Oct. 10, 2019, 7:18 PM). 

173. Id. 

174. Id. 

175. RENFRO, supra note 163, at 4–5. 

176. ADA CNTY. HIGHWAY DIST., ACHD BUDGET: FISCAL YEAR 2021, 

https://www.achdidaho.org/Departments 

/ChiefOstaff/Budget.aspx (last visited Apr. 9, 2022). 
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 A related issue is the increased importance of private land use governance 
in Idaho and across the country. A recent study found that 86% of new housing in 
Intermountain West states was subject to covenants, conditions and, restrictions 
(CC&Rs) and managed by a homeowner’s association.177 While there is not data on 
CC&Rs and HOAs for Idaho housing, in particular, the regional data is a strong 
indicator that most new housing—especially single-family residential housing—is 
also regulated through an additional layer of private governance that, in many 
instances, may be far greater than what a local government might otherwise 
impose.178 Similarly, HOA fees can be substantial and operate as another form of 
quasi-taxing district—one that benefits just the small community of owners 
therein.179 

The statistics about Boise’s growth are heady stuff.180 By percentages, Boise 
and its suburbs are perennially among the fastest-growing in the country. For 
instance, in 2019, the U.S. Census Bureau estimated 749,002 people lived in the 
Boise MSA, which includes Ada and Canyon Counties, and the far less populated 
Owyhee and Gem counties.181 That was an increase of 2.78% from 2018, which was 
enough to rank Boise the eighth-fastest growing MSA in the country.182 By real 
numbers, that growth was 20,291 people183 —a substantial sum for a region this 
size. On the other hand, it is important to distinguish this level of growth, even if it 
lands at the top of the growth charts by percentages, from the kind of meteoric 
growth that created cities like Chicago with the rush of industrialization. For 
instance, between 1870 and 1900, Chicago’s population went from just below 

 
 
177. Wyatt Clarke & Matthew Freedman, The Rise and Effects of Homeowners Associations, 112 

J.URB. ECONS. 1, 9 (Fig. 5) (2019). 

178. See e.g., ARDEN H. RATHKOPF, ET AL.,  RATHKOPF’S THE LAW OF ZONING AND PLANNING § 82:2 (4th ed., 

2021) (“The most significant type of public land use control, zoning ordinances, regulate the use of land 

through the exercise of the police power in accordance with a comprehensive plan for the entire 

community. As an exercise of the state police power to promote the general welfare, zoning is largely 

divorced in concept, creation, enforcement, and administration from restrictions arising out of 

agreements between private parties who, in the exercise of their constitutional right of freedom of 

contract, can impose whatever lawful restrictions upon the use of their lands that they deem 

advantageous or desirable. Zoning restrictions and restrictions imposed by private covenants are 

independent controls upon the use of land, the one imposed by the municipality for the public welfare, 

the other privately imposed for private benefit.”). 

179. See Clarke & Freedman, supra note 177. 

180. Warren, supra note 5. 

181. Don Day, Data: New Data Shows Boise Area 8th Fastest-Growing in the US, BOISEDEV (Mar. 

30, 2020), https://boisedev.com/news/2020/03/30/boise-idaho-growth-rate/. 
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300,000 to almost 1.7 million.184 The Treasure Valley’s growth, by comparison, is 
significant but manageable should the region choose to do so. 

Another recent study using U.S. Census data found that in 2016 the region had 
257,561 housing units, with 180,888 units in Ada County and 76,676 units in Canyon 
County.185 That was almost a 40% increase from 2000, when there were just 
166,481 housing units in the Treasure Valley, with 118,516 units in Ada County and 
47,965 units in Canyon County.186 Not surprisingly, the growth was largely in the 
Ada County suburbs of Boise, with Meridian (2000: 12,293 units; 2016: 35,355 
units), Boise (2000: 77,850 units; 2016: 94,810 units), Eagle (2000: 4,048 units; 
2016: 9,188 units), Kuna (2000: 1,793 units; 2016: 5,970 units), and Star (2000: 681 
units; 2016: 3,192 units) leading the way in housing production.187 In most 
locations, the housing type is almost always single-family.188 For instance, 
Meridian’s percentage of single-family housing has increased over the last several 
decades (1990: 65%; 2000: 85%; 2015: 87%).189 Because of the growth, the vacancy 
rates for housing in most of the Treasure Valley’s jurisdictions hover between 2-7%, 
while the national average for housing vacancy is around 12%.190 

A current zoning map reflects the dominance of residential zoning in these 
suburbs. For instance, in Meridian, 71.13% of the land area currently incorporated 
is zoned residential.191 These residential neighborhoods are primarily developed at 
three to five dwelling units per acre with single-family detached homes.192  

 It is probably also no surprise that almost all of the development in the 
suburbs is automobile-dependent. There is one federal highway in the Treasure 
Valley—I-84—with a connector—I-184—that services Boise.193 That highway 
provides the primary east-west mode of communication in the Treasure Valley.194 
As development moves into more northern communities, access to I-84 becomes 
more problematic and traffic from new, northern suburbs, such as Eagle, is also 
problematic. The only other alternative east-west roads are State Street, a large 
arterial, or Hill Road, a winding two-lane road that snakes along the northern 
foothills before directing cars, controversially, down Harrison Boulevard—the 
region’s toniest address—and into downtown Boise.195 The problematic traffic has 

 
 
184. JEFFREY STEIN, NORTHEAST AND MIDWEST: AN ENVIRONMENTAL HISTORY 139 (2005).  

185. CITY OF MERIDIAN PLAN. DIV., EXISTING CONDITIONS REPORT 2017: ADDENDUM TO THE CITY OF MERIDIAN 

COMPREHENSIVE PLAN 2-9, MERIDIAN CITY, IDAHO (2017), 

https://meridiancity.org/planning/files/180220%20Existing%20Conditions%20Report.pdf.  
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188. Id.  

189. Id. 

190. Id. 

191. CITY OF MERIDIAN PLAN. DIV, supra note 185 at 3-2. 

192. CITY OF MERIDIAN PLAN. DIV., supra note 185, at 3-2. 

193. See infra Figs. 9 & 10.  

194. See infra Figs. 9 & 10.  

195. See infra Figs. 9 & 10.  
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made certain needs for transportation development painfully obvious.196 The 
region needs more north-south connections; Eagle Road, which is the primary 
commercial shopping district in Meridian,197 is the state’s busiest roadway as it 
connects many of the suburbs to the highway.198 It also makes clear that westward 
expansion of the population will almost certainly necessitate a westward expansion 
of jobs. Of course, economically speaking, Boise wants to retain its dominant 
position in the region’s economy but doing so will mean resolving the 
transportation problem. A recent report found Boise’s traffic problems to be the 
worst in the nation.199 While that report was met with local skepticism, it highlights 
that at certain times of the day, and in certain locations, living in Boise has already 
begun to feel like Phoenix, or even Los Angeles.200 

 
 
196. See, e.g., Harrison Boulevard, THE NORTH END, https://northend.org/harrison-boulevard/ (last 

visited Nov. 18, 2021) (“Harrison Boulevard symbolizes Boise’s rich and diverse history; however, it is at 

risk due to its position at the base of the Boise Front, in the path of foothills development. Such 

development will result in increased traffic and congestion on the boulevard. We are united in finding 

solutions to these and other challenges.”). 

197. Patty Bowen, Officials Estimate 14K More Cars on Eagle Road Daily by 2040, IDAHO PRESS (July 

2, 2019), https://www.idahopress.com/meridian/news/planning_and_construction/officials-estimate-

14k-more-cars-on-eagle-road-daily-by-2040/article_6ec60b84-e527-57a7-a02b-8d5e1e19dbb0.html. 

198. Id.  

199. Anna Rahmanan, Boise in Idaho Officially Ranks as the Worst City for Rush Hour Traffic in the 

United States, TIMEOUT (Feb. 16, 2021), https://www.timeout.com/usa/news/boise-in-idaho-officially-

ranks-as-the-worst-city-for-rush-hour-traffic-in-the-united-states-021621. 

200. Id. 
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Figs. 9 and 10. Growth projections for 2100 in the Treasure Valley.201  
 
A 2011 study by professors at Boise State University202 modeled the growth of 

the region’s urban growth through 2100 under three regional population scenarios 
(1.25 million, 1.5 million, and 1.75 million people in 2100) and how those 
populations would play onto the region’s rectilinear form in the coming years under 
three density scenarios: business as usual (the existing, lax planning approach); a 
decrease in existing density, which would follow exurban development patterns; 
and an increase in existing density, following so-called “smart growth” strategies.203 
The results are important for the broader region to more fully understand the 
immensity of growth almost certain to come to this place. Under even the increased 
density model, the entire existing regional area, which is now separated by 
significant agricultural lands and open spaces, would be urbanized.204 That includes 
every open piece of land from the far reaches of Boise on the eastern side of the 

 
 
201. NARDUCCI ET AL., supra note 35, at 5, Fig. 1. 

202. Brandt et al., supra note 135, at Figs. 8 and 9. 

203. Brandt et al., supra note 135. 

204. Brandt et al., supra note 135. 
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valley to the still-small communities of Nampa and Caldwell on the western side of 
the valley.205 Similarly, development would stretch all the way from Star and Eagle 
in the northern edge of the valley to Kuna at its southern tip.206 The scenarios re-
direct thought away from whether the areas between the historically-existing cities 
of the region will fill in; the maps foresee that even development that proceeds 
under a smart growth approach will fill in with certainty.207 Instead, attention shifts 
to how far beyond existing communities on the western fringe—the Caldwells and 
Nampas of Canyon County—the growth will go.208 Attention also shifts to the 
character of the development that will, in as short as eighty years, blanket the 
community that still enjoys a relatively rural way of life with new urbanized 
spaces.209 The character of that urbanism, and how that development proceeds, 
will play a significant role in the quality of life that the region enjoys by the century’s 
end, not to mention the interstitial moments along the way. The problems of 
growth can creep up slowly, but in many ways, they have already arrived, such as 
the traffic problems previously noted.210 Is there a way to plan the growth so that 
transportation needs are met; that open space and outdoor activities remain 
readily available and accessible; that the place retains the character that makes it 
so attractive now, as it grows and the problems, and the solutions, become more 
complex? 

III. PART II: LAW AND POLICY OF FAST-GROWTH CITIES 

Boise presents an opportunity to think about whether these 21st century 
growth cities have a chance to get ahead of any of the major issues—to actually do 
planning—or if the necessity of planning is only accepted by communities after it is 
too late. What are the tools available, and what are needed, to help such 
communities learn from past mistakes of growth before the communities make 
them anew? How does that work in a place like the Treasure Valley, where a 
comparatively liberal urban core is surrounded by very conservative, property 
rights-focused suburban and exurban majority?  

A. Lessons of Planning’s First Century for Mid-Sized Cities 

Everything about Boise’s growth is predictable and expected; American cities, 
especially its Western cities, have been at this point of development so many times 
before. The only question is whether anything can be done about it to build a more 

 
 
205. Brandt et al., supra note 135. 

206. Brandt et al., supra note 135. 

207. Brandt et al., supra note 135. 

208. Brandt et al., supra note 135. 

209. Brandt et al., supra note 135.  

210. See Rahmanaman, supra note 199, and accompanying text.    
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functional community. This problem of the mid-sized growth city is not just an 
American dilemma; in its Fifth Assessment, the Intergovernmental Panel on Climate 
Change’s noted that “[t]he urban institution conundrum” is that “rapidly urbanizing 
cities—cities with the greatest potential to reduce future GHG emissions—are the 
cities where the current lack of institutional capacity will most obstruct mitigation 
efforts.”211 The same is true with regard to adaptation efforts as well.212 In other 
words, the problems of growth faced by places like Boise are almost universal in the 
growth of cities worldwide. There is a threshold at which growth arrives, and a 
community can either respond to it effectively, or continue on in a variety of 
dysfunctional ways: endless real estate speculation of greenfields; corruption of 
urban politicians; boondoggle projects; infrastructure that serves only the wealthy; 
and the long list goes on.  

The threshold moment of growth faced by many of these mid-sized cities, 
though, should not be a moment for resignation. Taken in the grand scheme of 
urbanism, the kinds of growth faced by these mid-sized cities the world over were, 
until recently, the problems of only the world’s largest cities. In 1800, Beijing, China, 
was the only city in the world with a population over one million.213 At that time, 
London, England, was the next largest city in the world with a population of 
750,000, or about the size that Boise is now.214 Most of the problems of the 
contemporary growth city are post-industrial in origin.215 The idea that a region 
would grow from 50,000 to 750,000 in seventy years, as the Boise region has, was 
incomprehensible prior to the Industrial Revolution.  

With this in mind, when confronted with the problems of urbanism that face 
places like Boise today, it is important to temper doubt or resignation with historical 
perspective. There is little precedent for the widespread infrastructural needs of 
mid-sized cities in this moment in history; there are also few good models for these 
cities to follow. The majority of world cities have struggled to manage the last two 
hundred years’ transitions of urbanism and industrialization, not to mention the 
automobile and several revolutions around work that have passed city economies 
through stages of factory-based industrialism, service work, and Internet-based 

 
 
211. SHOBHAKAR DHAKAL ET AL., CLIMATE CHANGE 2014: MITIGATION OF CLIMATE CHANGE, CONTRIBUTION OF 

WORKING GROUP III TO THE FIFTH ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE 

§ 12.6.1 (2014) https://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3_ar5_full.pdf [hereinafter 

IPCC AR5 WG III]. 
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economies.216 If the physical manifestation of these transformations in our cities 
have failed to keep up, it is understandable.  

This is true, at least in part, because property institutions prioritize stability 
over time. Real property is, for most people, their single-largest investment. 
Institutions of property have usually sought to stabilize that investment. All too 
often, that stability had a social impact, such as the fee tail male’s draconian 
bundling of property of a family’s estate into the hands of the first-born male child, 
or racially restrictive covenants that sought to stabilize white property values at the 
cost of limiting African-Americans’ access to the same mortgage tools that have 
financed the American Dream.217 

The same issues have played out at the urban scale. Cities have tried to 
stabilize their growth through tools like zoning and subdivisions that often are 
required to have homeowners associations, a private land use governance tool that 
usually far exceeds the limits of the types of regulation individuals would accept 
from a local government.218 Zoning and HOAs, however, though usually facially 
neutral, have locked in patterns of development that favor the kinds of investment 
usually offered to white, middle-class Americans, most notably in the single-family 
district that, like cities in Boise, is routinely half of American cities’ land use by 
area.219 Such areas usually prohibit things like duplexes or multi-family housing 
products, such as the apartment building, which America’s most famous zoning 
case, Euclid v. Ambler, referred to as a nuisance.220 

If American planning began, in earnest, with New York City’s first zoning code 
in 1916, the shape of where most Americans lived was defined by suburban single-
family districts serviced by neighborhood commercial districts at best, strip malls 
and superstores surrounded by acres of parking lots, in the all-too-common 
scenario.221 While planning could create places like New York City, Chicago and San 
Francisco, most of the time its highest manifestations were exclusive suburban 
enclaves like Westchester County, Chicago’s North Shore, and San Francisco’s 

 
 
216. See, e.g., PETER HALL, CITIES OF TOMORROW: AN INTELLECTUAL HISTORY OF URBAN PLANNING AND 

DESIGN SINCE 1880 12–48 (4th ed. 2014) (describing the rise of planning in response to industrialism and 

the urban “slum”).   

217. Paige Glotzer, How the Suburbs Were Segregated: Developers and the Business of 

Exclusionary Housing, 1890–1960 53-54 (2020); see also Stephen R. Miller, Baltimore and the Legal 

History of Housing Segregation, 30 J. AFFORDABLE HOUS. AND CMTY. DEV. L. 137, 140–43 (2021).  

218. See, e.g., ARDEN H. RATHKOPF ET. AL., RATHKOPF’S THE LAW OF ZONING AND PLANNING 5 (2021).  

219. See GLOTZER, supra note 217, at 39–50. 

220. Vill. of Euclid v. Ambler Realty Co., 272 U.S. 365, 395 (1926) (“[A]partment houses, which in 

a different environment would be not only entirely unobjectionable but highly desirable, come very near 

to being nuisances” when they become pervasive in single-family districts.). 

221. David W. Dunlap, Zoning Arrived 100 Years Ago. It Changed New York City Forever, N.Y. TIMES 

(July 25, 2016), https://www.nytimes.com/2016/07/26/nyregion/new-yorks-first-zoning-resolution-
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southern peninsula developments that became the templates followed by 
developers seeking to offer middle-class white Americans some version of that 
country-urbanism, or garden city life, that were perfected in the early twenty-
century in inner-ring suburbs servicing the wealthy.222 After the Levittown was built 
for middle-class white Americans on Long Island, it was replicated tirelessly across 
the country in waves of successive suburbanization.223 These places were given 
access to whatever core of urbanism once existed in the region by the great 
highways that divided parks and low-income communities, not to mention cities 
from their waterfronts and jobs from housing.224 That development pattern, in so 
many places, is encased—literally—in the concrete of the roads, as well as by 
invisible boundaries, like those of school districts that maintain property values, and 
make change in the existing physical environment something akin to social 
revolution.225 

But it may be coming to that. It is no coincidence that the greatest racial 
awakening in some time occurred with the death of an African-American man, 
George Floyd, in a city that had just begun to reckon with how its pattern of single-
family residential development had led to an extraordinary inequality of 
opportunity for its white and black communities. In its most recent comprehensive 
plan amendment, passed just before the summer of revolt resulting from Floyd’s 
death, Minneapolis had expressly linked its pattern of development to this century 
of complicated property rules reinforced by structures of local government that 
placed the American Dream out of the reach of its African American community.226  

The fast-growth American cities of this generation can take several lessons 
from this last century of planning. These lessons could be summarized something 
like this: 
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Doing Justice on the Seattle Waterfront and for Local Residents, 4 BLDGS. 764, 767 (2014) (noting that 

highway construction in Seattle created “heavy traffic on the viaduct highway separate[ed] downtown 

from the waterfront” and “loomed as the true impediment to waterfront change”). 
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How Do Boundaries Matter?, 44 URB. AFF. REV. 182 (2008) (finding that school district “fragmentation 
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housing/. 
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Zoning was a powerful tool for solving the obvious problems of industrial uses 
located too close to residential or commercial districts.227 The environmental 
effects of that industrialization were not acknowledged meaningfully until major 
environmental laws of the Sixties and Seventies, and the placement of those 
environmental effects next to communities of color and low-income communities 
has only begun to be fully acknowledged and addressed through the environmental 
justice movement.228  

Land use controls were routinely complicit in causing sprawl, even as 
advocates of land use planning sought to utilize such tools to contain rapid urban 
expansion with tools like adequate public facilities ordinances, green belts, and 
tempo controls.229 Those efforts to contain sprawl were almost always no match for 
the generally-applicable provisions of zoning codes that called for generous parking 
(often tied, for commercial districts, to the most trafficked day of the year, which 
was usually the shopping day after Thanksgiving known colloquially as Black Friday), 
as well as large setback requirements that routinely left suburban commercial 
developments sitting in acres of useless space covered in a sea of Kentucky 
bluegrass.230  

 
 
227. See, e.g., Hadacheck v. Sebastian, 239 U.S. 394, 410 (1915) (upholding zoning ordinance that 

shut down a brickyard because of its proximity to residential neighborhoods, holding that “there must 

be progress, and if in its march private interests are in the way, they must yield to the good of the 

community”). 

228. LUKE W. COLE & SHEILA R. FOSTER, FROM THE GROUND UP: ENVIRONMENTAL RACISM AND THE RISE OF 

THE ENVIRONMENTAL JUSTICE MOVEMENT 64 (2001). 

229. As but one example typical of late-twentieth century development contradictions, suburban 

land use controls routinely locked in low-density single-family residential development districts and 

suburban strip-mall retail, all-the-while anti-sprawl land use advocates were inventing strategies to 

encourage density. See, e.g., R Pendall, Do Land-Use Controls Cause Sprawl?, 26 ENV’T AND PLAN. B: PLAN, 

AND DESIGN 555, 567 (1999) (“In 1982, 5.4 persons lived on the average urban acre in these 159 growing 
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metropolitan areas would have required 900,000 fewer acres for urbanization, more than a quarter of 

the 3.2 million acres actually newly urbanized. Some counties in these metropolitan areas were excluded 
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experienced growth in urbanized area between 1982 and 1992, suggesting even more sprawl than is 

suggested by the statistics presented here. Public policy very clearly and importantly affects sprawl. It 

matters how local governments pay for new growth. Counties widely covered with adequate public 

facilities ordinances, which require that developers maintain the level of service in major off-site 

infrastructure systems, grew more compactly than those without APFOs.”). 
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https://www.strongtowns.org/blackfridayparking (last visited Sept. 9, 2021).  
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Federal policy was routinely heavy-handed throughout the twentieth-century, 
and seldom respected the nuance and patterns of local development needed to 
build integrated cities. Some of these policies expressly stated the prejudices of the 
country at the time, such as mortgage policies of the Federal Home Loan Bank in 
the thirties that canvassed American cities and refused to offer federally-backed 
mortgages in areas where African-American, and other un-favored ethnicities, 
lived.231 Federal public housing projects were, from the beginning, segregated, and 
the lack of bi-partisan support for federal housing doomed necessary maintenance 
funds for the projects.232 Federal highways went the way of the least-expensive 
route, often destroying low-income communities, communities of color, and 
destroying public property like parks and access to ports.233 Federal urban renewal 
funds incentivized state and local governments to take extraordinary urban renewal 
funds by tearing down, rather than improving, existing community structures.234 
This led to flawed, unthoughtful urban renewal that left many American cities 
scarred with massive parking lots where neighborhoods once were.235 

Structures of local government, special districts, and private land use tools like 
restrictive covenants, have been used to create boundaries and often invisible lines 
that define access to opportunity and, very often, where development will go. The 
most obvious is the proliferation of the suburb as its own city once contract for 
services from counties—often called the “Lakewood Plan” based upon the city in 
Los Angeles County that was the first to perfect this approach—became 
common.236 Less obvious is the school district, which often is an invisible boundary 
that defines which side of the street will have access to a prestigious school, and 
which will have to make do with something less.237 In western communities, equally 
important invisible lines are often drawn by irrigation districts, which provide access 
to water in arid landscapes.238 These special districts, often created to fund 
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infrastructure by developers who transfer upfront costs to future homeowners 
through assessments that pay off bonds, can significantly alter the taxing burdens 
even within a city. 

A response to this decentralization were notable efforts at regionalism. In The 
Quiet Revolution in Land Use, Fred Bosselman and David Callies declared the 
“ancient regime” of local control over.239 The post-mortem for local government 
control of land use, with hindsight, was premature. In the late sixties, it was possible 
to believe there was a new era ahead. There was a national land use bill floating 
around in Congress, that would have given the American land use system a more 
national approach like those of many European countries.240 There were also a bevy 
of new interstate compacts, such as the Tahoe Regional Planning Authority, to 
address inter-state land use and resource planning issues that usually involved 
water resources as well.241 Regional governments proliferated, like the California 
Coastal Commission, but most routinely lacked actual decision-making authority on 
land use.242 Fifty years later, regionalism, as a salve for decentralization of local 
governments, remains elusive in terms of general purpose governments, but may 
still be possible in special purpose districts that can cross urban boundaries, if there 
is a will to do so. 

Twenty-first century cities must also contend with the legacy of Euclidean 
zoning’s failures. By the fifties, it was obvious to most local governments that 
Euclidean zoning could not reproduce the kinds of urban spaces that were routinely 
the most popular in cities’ pre-zoning land use patterns and also were inflexible to 
permit the type of suburban subdivision that increasingly was popular with 
Americans and speculative greenfield developers.243 The result were a series of 
tools that fundamentally undercut the rationality of Euclideanism, if it also yielded 
a workable development option.244 The first of these was the planned unit 
development, or PUD,245 which can sound like just another of alphabet soup 
abbreviations that litter land use planning. In practice, the PUD was the “release 
valve” to permit bargaining and discretion where even the most discretionary of 
permits in a local government’s code wouldn’t allow a particular development.246 
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Useful as it was, the PUD challenged the rational nature of Euclideanism—the 
general applicability of regulations in a district—through wide-ranging discretion.247 
In some states, the use of a PUD was limited to just large scale developments, but 
in other states, PUDs could be granted for almost any development.248 The end 
result was a code with hundreds of pages of regulations, many of which could be 
waived and altered through a single-permit that operated like a secret code only 
doled out to the well-connected or most-professionalized of developers.249 
Similarly, the rise of development agreements in many states permitted the land 
use permitting process to be facilitated by—or even overtaken—by a contract-
based document that could elaborate in extraordinary details the future of a 
decades-long development project.250   

These tools of discretion became increasingly important for local 
governments because they were, simultaneously, often facing backlash on the basic 
systems of funding growth and infrastructure. In most local governments, the 
property tax is the most efficient method to pay for infrastructure installation and 
upkeep.251 By the seventies, however, a series of property tax revolts, led by 
Proposition 13’s passage in California, upended that usual approach by freezing the 
valuation and tax burden of property by local governments.252 This hit fast-growing 
Western cities the hardest because they needed funding to build new 
infrastructure, but they couldn’t provide it on property tax roles that were 
lessened.253 This led to an increasingly byzantine and contentious effort to place 
development costs onto the developer who, the theory went, would pass those 
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costs along to the new homeowner.254 This system of impact fees and exactions, 
however, placed considerable strain on all but the largest developers, who balked 
at these requirements and still do. The root cause, however, remains the structural 
funding problems of infrastructure, which are best paid by larger pools of 
individuals, but which have become toxic in American politics. 

 This, finally, is also an exhibit of how poor state and local government 
relations can also significantly alter the future of fast-growth urban regions. States, 
in both blue and red states, are increasingly turning to preemption to address what 
they perceive of as inadequacies to address regulations by local governments they 
do not like.255 Since at least Hunter v. Pittsburgh announced that local governments 
are “creatures of the state,”256 local governments have been subject to these 
desires of state government. The dysfunction of the American state and local 
government system is important because states—should they wish to do so—could 
be a natural ally in helping to address regional issues in urban areas when local 
governments cannot. This seems harder, though, as state legislatures are 
increasingly gerrymandered, and in red states, tend to place power in the hands of 
rural constituents that dislike the agglomeration of power and influence in urban 
centers.257  

B. Property Rights 

In Idaho, the conversation about planning for growth always begins and ends 
with property rights. By law, it must. As for beginnings, Idaho’s Local Land Use 
Planning Act, or LLUPA (pronounced “loop-a”),258 requires that every mandatory 
comprehensive plan for the State’s cities and counties begin with an analysis of 
property rights.259 The comprehensive plan of Canyon County, the western and less-
developed of the Treasure Valley’s two counties, puts property rights at the 
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forefront of the discussion in the plan’s first pages by listing policies for growth as 
follows: 260 

1. No person shall be deprived of private property without due process 
of law. 

2. Canyon County will use the evaluation process developed by the 
Attorney General to determine whether property rights are being 
protected. 

3. Canyon County should ask the questions on the checklist to 
determine potential impact of regulation on property. 

4. Canyon County will consult with legal counsel if there appears to be 
potential adverse impact. 

5. Private property shall not be taken for public use without just 
compensation. 

6. The objectives provided in this section shall have priority over any 
other section contained in this Plan in the event of a conflict or 
contradiction that may result in an unconstitutional taking of private 
property. 

7. Develop ordinances that identify or define uses associated with each 
land use zone to promote clear understanding of property rights. . . . 

10. Land use laws and decisions should avoid imposing unnecessary  
conditions or procedures on development approvals. 

11. Property owners shall not use their property in a manner that 
negatively impacts upon the surrounding neighbors or neighborhoods. 

12. Property owners acknowledge and expect that Canyon County will 
preserve private property rights and values by enforcing regulations 
that will ensure against incompatible and detrimental neighboring land 
uses. 

13. Canyon County will take appropriate measures to enforce all 
nuisance ordinances to protect quality of life and private property 
rights.261 

To those who are well-versed in land use law and takings law, there is nothing 
extraordinary about the propositions here. Policies 1 through 7 and 10 essentially 
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state the basic tenets of U.S. Supreme Court regulatory takings analysis that bind 
the county anyway.262 Policies 11 through 13 essentially re-state black-letter 
common law nuisance ideas that have been in effect since the beginning of the 
seventeenth century in England and imported to the American colonies.263 Keep in 
mind, though, that these are the overarching policies that the county has 
announced for its entire effort to regulate land policy.264 There is no word about 
sustainability, resilience, or climate change.265 There is no paean to linking land use 
and transportation planning and no goal to steer growth into well-functioning 
cities.266 There isn’t even a cowboy brim-nod to preserving agricultural lands or the 
rural way of life.267 All there is are rights; and to be clear, we are not talking about 
civil rights, individual rights, or anything but one type of right: private property 
rights.268 

 As for the last word, the same state statute requires that any person whose 
discretionary permit is denied by a local planning and zoning commission can 
request a statutory regulatory takings analysis, which has been put in place by the 
Idaho Attorney General.269 Again, to those with a knowledge of land use and 
planning law, the Idaho Attorney General’s checklist will not look unfamiliar; it is 
identical, without a single state-level change, to the analysis required for any 
regulatory takings under the Idaho Supreme Court.270 It is the same analysis, for 
instance, that approved of, and continues to approve of, zonings like in Euclid v. 
Ambler, that reduced property values by 74% when a property owner’s land in a 
Cleveland suburb designated for industrial development was re-zoned for single-
family residential.271  

 Taken in the light of these broader constitutional provisions, there is 
nothing unique about the constitutional law that frames the discussion of land use 
regulation in Idaho. The provisions are universally applicable all over the country; 
they apply even in liberal strongholds, like California or New York, and every other 
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state. But Idaho is not a state where, for all its interest in property rights, there is a 
deep understanding of the intricacies of how property rights are treated by the legal 
system. In that vacuum of knowledge, the policies in Canyon County’s 
comprehensive plan do have very real effect—a chilling effect—on land use 
planning. They appear intentionally poised to cabin any grand plans and warn of 
challenge. Similarly, the opportunity for the regulatory takings analysis should have 
no influence on commissioners because it is simply a restatement of existing law. 
However, it also operates as having a chilling effect on project denials because it 
places the threat of takings analysis front-and-center. In truth, such analysis and 
legal challenge is always present for any land use decision anywhere in the United 
States. By emphasizing it, though, Idaho tilts the scale of the perception about what 
regulation can do handily in the favor of the project applicant. 

 The choice by Idaho to bookend its planning process in property rights 
rhetoric is likely not a surprise. In his book Order without Law, Professor Robert 
Ellickson highlights ranchers in far-northern California that are adamantly adverse 
to following federal regulations for their herds but that, at the same time, are 
punctilious in ensuring they abide by private codes among the same ranchers for 
how they will manage the land.272  

This attitude, which favors private governance over public government, is 
endemic to the culture of rural life of the great sagebrush steppe that spreads 
across eleven of the northwestern states.273 This last gasp of the Sagebrush 
Rebellion is led by members of the Bundy family, which tussled with federal land 
officials over payment for grazing permits in Nevada several decades ago.274 Today, 
it is Ammon Bundy who leads this charge, which increasingly is aimed at driving 
attention through social media-worthy stunts like the take-over of the Malheur bird 
refuge in eastern Oregon.275 Bundy now makes his adopted home in Emmett, a 
small town at the far northern end of the Treasure Valley, and he has sought to 
expand his brand of imposing conservatism, which is steeped in a property rights 
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message,276 through intimidation where law will not bend to him. He and his 
followers’ increasingly violent antics have included shutting down public health 
meetings during the pandemic,277 shattering glass at the Idaho State Capitol, and 
other Capitol antics that led to him being wheeled out of the Capitol after being 
handcuffed to an office chair.278 

 While Bundy is an extremist, he finds an audience locally in part because 
there is a desire here to live a vision of life that is often summed up in the terms 
freedom and liberty.279 What that means in terms of property rights is an ability to 
build without oversight.280 What is less clear is how that political vision, one which 
aligns more closely with a natural law, pre-industrialized worldview of property 
rights,281 has any relation to the actual functioning of development law or 
economics. In practice, the application of property rights to the development 
process in Idaho has the desired chilling effect—the ever-present equivalent of a 
heavily-armed man singing Christmas carols outside your house at night—while 
also insisting that none of the externalities of the development project should be 
considered. If it works as planned, the developer heralding property rights at a 
meeting in the Treasure Valley will convince the local officials to, as the columnist 
Thomas Friedman put it, permit “privatizing the gains and socializing the losses.”282 

There is probably no better example of an effort to privatize gains and 
subsidize losses in Treasure Valley development than a recently proposed 2,000-
unit subdivision at the far-southern area of the Treasure Valley near Kuna.283 The 
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developer submitted a proposal for the far-flung development to the local highway 
district, ACHD.284 Two commissioners noted that servicing the development would 
require all of the highway district’s discretionary funding for years, leaving no such 
funding for the numerous other large projects underway.285 But pro-property rights 
members of the commission balked at the suggestion of even basic contributions 
from the developer beyond the extremely modest—and insufficient—minimums 
required by the highway district’s code.286 To paraphrase the property rights-
oriented commissioners, the expansion of the urbanism would be funded by the 
taxpayer; the profits would go to the developer, who had bought the distant land 
cheap, and would now profit from the improved roads the taxpayers would give 
him that would also substantially increase the value of the developer’s 
investment.287 

 In truth, the Anglo-American property rights system was never supposed 
to work this way. Even in the age of Blackstone’s proclamation that private property 
is a “sole and despotic dominion,”288 there were numerous ways that property law 
sought public benefit in exchange for permission to develop. Subdivision 
regulations, for instance, have always required dedications of roadways and other 
common areas, without compensation.289 Courts have, for centuries, viewed such 
subdivision as a privilege, rather than a right, for which the functioning of the new 
development must demand grants to the public for access and the provision of 
other private and public benefits, such as electrical and water easements, 
sidewalks, and open space or common area.290 Nuisance law has long prevented a 
property owner from using land in a way that jeopardizes the using of a neighbor’s 
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land,291 and implied easement doctrines have permitted unwanted access by 
neighbors to permit active use of landlocked parcels and those parcels where 
reliance upon promises may have led to a non-possessory interest through 
estoppel.292 Such provisions in common law, which limit property rights, could go 
on and on.  

 It must also be noted that the origins of the Anglo-American common law 
system—for instance, the days of Blackstone’s eighteenth-century despotic 
dominion—were rooted in pre-industrial small-town rural life.293 The presumptions 
of that life vary considerably from those of a post-industrialized urban world, even 
in a mid-sized city like Boise that prizes its rural heritage. Part of what fast-growth 
cities, such as Boise, are up against is an urban reality that requires a more nuanced 
approach to property rights that is less absolute but ultimately permits the value of 
the property to rise due to inter-related benefits of the growth. At the same time, 
such communities remain hamstrung by inherited ideologies that are tied to a rural 
way of life. On the one hand, urbanism permits property development that raises 
the value of property; however, it also demands more regulation to make urban 
systems function adequately. On the other hand, if urbanism proceeds under the 
guise of a rural property rights approach, the necessary infrastructure to build out 
urban life—and thus maximize property values while minimizing externalities like 
traffic congestion and environmental pollution—cannot occur. That is the very real 
problem faced by Boise today, evinced by a local libertarian group’s 
pronouncement that Boise’s affordable housing shortage would solve itself if 
Boise’s government would just “step aside and let private citizens and private 
developers make their own housing decisions.”294 Anyone who follows Boise 
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development politics closely knows that the city hardly ever turns down a project, 
and so the bluster about the market is almost certainly false on the facts. 

Those places that have succeeded in addressing the transition from rural to 
urban development fast enough to plan for growth have all managed to find ways 
to build authentic, local approaches. This has never been easy, in part, because it 
necessarily entails reenvisioning those longstanding notions of property that are 
purposefully intended to be stable and resist change. But the difficulties of a solid 
growth strategy are even more profound. Planning for urban growth is, itself, 
presently in disarray if it ever had a solid center. At one time, the forces of central 
planning gained steam under those like Lewis Mumford whose “city in history”295 
concept gave vision to broad government powers. Housers like Catherine Bauer296 
offered a vision of federal involvement in housing that had never previously 
occurred. Subsequent practitioners like Robert Moses in New York,297 Ed Logue in 
Boston,298 and Justin Herman in San Francisco299 utilized the tools of urban renewal 
to dramatically reshape fine-scaled cities in modernist terms. It is unfortunate that 
the post–World War II era was the only time of significant central planning the 
American city has ever known, for it was also a time that was also imbued with post-
war notions of modernism that were too heavily tinged with brutalism on the one 
hand, and the academic repose of those like Le Corbusier who reenvisioned the city 
as a machine without concern for human emotion.300 It was a coalescence of power 
and aesthetics that produced banal results the planning profession has tried to live 
down for a long while.301 

Although Jane Jacobs was an unlikely antagonist to Moses’ worldview,302 it is 
not surprising that opposition to concrete brutalism’s impersonal aesthetic was 
forthcoming. Inevitably, the rebuke of Moses and his ilk was harsh, but what Jacobs 
could offer in its place as a form of growth governance beyond “eyes on the street” 
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and “Mrs. Roosevelts” was also somewhat muddled.303 Her work ushered in the rise 
of community participation, an emphasis on the human experience and street life, 
all of which was a powerful antidote to the development machine of the day. But 
some years on, what started with Jacobs’ insistence on community participation 
can be traced directly to what is today often derided as the NIMBY—or “not in my 
back yard”—problem.304 Jacobs, much like academics such as Professor Judith 
Innes,305 posited that what mattered most in development politics was the 
involvement of the community.306 Today, the idea of community of participation 
has become sullied by the activists who have sought to enforce Euclid’s dividing 
line: the single-family district against the world.307 In fact, a recent study found that 
greater community participation in the planning process has one of the highest 
correlations with racially segregated neighborhoods.308 

Derision by academics has not stopped these “community-minded” forces, 
but we should not be surprised at NIMBYs playing the hand they were dealt. Land 
use patterns have been established, school district boundaries have been invisibly 
overlayed above them, and so have all other forms of funding for things like the 
arts, the sewers, the conservation of nearby open spaces, and on and on. To be 
surprised by NIMBYs use of those longstanding tools to achieve exclusionary 
objectives that have been in place for a century is simply exasperation that there 
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are allocations of wealth through special districts and discretionary land use 
decisions that power—and prejudice—can bend to its will. And for those who have 
watched the long arc of land use over the past half century, it has become harder 
to discern where the power of community to stop the growth machine ends and 
the exclusionary forces of NIMBYism begin. As Professor William A. Fischel noted, 
homeowners vote to protect their property value, whatever their national political 
allegiances, because for most it is their singular source of financial independence.309 
When individual financial futures are so closely tied to social norms about whom is 
welcome in a community, not to mention the architectural form of the 
development in which such newcomers arrive (apartments rather than houses), it 
is obvious that prejudices of the community—regardless of whether they are 
individually subscribed to—become personal financial choices for all but the naïve 
and the brave.310 Most middle-class Americans are neither. 

The result is that there are no obvious means of educating Americans into a 
better planning future. Also challenged is the Euclidean zoning model that 
emphasizes community involvement primarily in the form of project opposition.311 
In communities that do not take effort to give themselves another form of 
engagement, the most vocal parts of the community will almost certainly show up 
at the moment of project opposition—the permit hearing—at the end of the 
project’s planning. This is a failure of the government, not the community. 
Governments that prevent participation early in development processes, which 
most do to placate developers who are usually reluctant to engage early on, should 
expect that opposition will not shrink away, but instead come full force to the 
hearing.312 Still, far too many local governments seek to placate nervous developers 
who would rather proceed through the stations of the development process, 
routinely undermining processes like the pre-application neighborhood meeting 
requirements by failing to show up with the right people or avoiding hard 
questions.313 While some developers may slip through, such an approach is never a 
useful prospect for a fast-growth community. The developer of a project that upsets 
the community today means problems for tomorrow’s developer. That may be fine 
for a city where the next development is a distant horizon. A fast growth city, 
however, needs to maintain a constant appetite for the good things growth can 
bring among its citizens. Otherwise, the city may face a political revolt that can 
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jeopardize the approval of future development. Few developers contemplate such 
systems, but city officials must. 

There are at least four efforts that local governments, and states, can take to 
ensure communities embrace both growth and the regulation necessary to keep 
growth going. One such tool is a statewide office that provides planning assistance 
to growth regions. Many states have a statewide planning office; Idaho currently 
does not, though it maintained a Bureau of State Planning and Community Affairs 
until 2009.314 As those times change, it is incumbent on the state government to 
continue to provide resources to plan for growth, even if that only includes 
assistance with statistical data and best practices. The Treasure Valley’s federal 
metropolitan planning organization (MPO), which is called COMPASS and has no 
land use authority, does provide some of these services already.315 COMPASS 
currently provides significant assistance to the region’s smaller local governments 
who cannot perform their own statistical analyses.316 A better model, however, is 
likely something similar to Colorado’s Department of Local Affairs (DOLA), which 
provides detailed assistance in drafting policies that also affect structures of 
governance.317 While land use is arguably the most important function of local 
government decision-making, a state agency could assist the region in thinking 
through alternative structures to governance. Such alternatives are sorely needed 
in this region where so few structures have been tried and resistance to 
government makes even the most modest experiment tenuous. 

In addition, the region needs to work to educate its citizens—existing and 
newcomers—about the importance of planning for growth. Historically, this has 
worked through organizations such as Idaho Smart Growth, which recently put in 
place a Citizen’s Planning Academy that provides knowledge about the planning 
process to local residents.318 The process works, but the emphasis is on learning to 
work within the existing system. Part of the problem is that the existing system is 
not capable of addressing the growth of the twenty-first century. While getting 
residents up to speed on how the process works now is important, so, too, is 
building some coalescence around regional ideas for growth.  

There is likely no place in the world that has done this better than 
Copenhagen. After World War II, the city announced a “Five Finger Plan,” a decision 
to grow the city in five linear development strands along which high-value 

 
 
314. IDAHO LAND USE ANALYSIS STEERING COMMITTEE, IDAHO LAND USE ANALYSIS 1, 5 (2010), 

https://www.idahosmartgrowth.org/app/uploads/2014/04/idaho_land_use_analysis-

_final_summary.pdf. 

315. About Us, CMTY. PLAN. ASS’N OF SW. IDAHO, https://www.compassidaho.org/about.htm (last 

visited Nov. 19, 2021). 

316. Id.  

317. COLO. DEP’T OF LOC. AFFS., https://cdola.colorado.gov/ (last visited Nov. 19, 2021). 

318. Citizens Planning Academy, IDAHO SMART GROWTH, 

https://www.idahosmartgrowth.org/citizens-planning-academy/ (last visited Nov. 19, 2021). 



448 IDAHO LAW REVIEW VOL. 58 
 

   
 

transportation infrastructure could be built.319 To this day, Copenhagen still uses 
that plan, which has allowed it to preserve access to open space in the interstices 
of the “fingers” of development.320 Otherwise, the priority might have been short-
term developments that would have benefitted a few individuals. 

Similar, but non-regulatory approaches have occurred in the United States, 
most notably in the Envision Utah program.321 In the late 1990s, the Salt Lake City 
region was growing exponentially and with few growth controls in a region adverse 
to regulation.322 The leaders of the community, however, noted a “brain drain” as 
their children were choosing to leave for other places that did not have the region’s 
traffic, not to mention better community amenities.323 The business and religious 
leaders joined with government officials at all levels to create Envision Utah.324 The 
program, which has received widespread attention, does not have land use 
authority and does not participate in individual development decisions.325 Instead, 
it seeks primarily to help the region understand the need for growth management 
and the kinds of options that are available to the region.326 Sometimes this means 
playing growth management games with government officials or stakeholders, 
sometimes it means bringing in lecturers, and sometimes it means giving tours of 
developments that showcase the kinds of developments that can lead to a 
sustainable region.327 The San Francisco Planning and Urban Research (SPUR) 
organization is a similar organization in a more liberal city.328 

The need for education, though, begins in childhood where, at present, most 
localities do almost no training to understand what choices must be made for a city 
to grow. Several options here are worth noting. Boulder, Colorado has created a 
program called Growing Up Boulder, which works with young children to help them 
understand planning issues and even participate in them.329 For instance, some 
previous projects have included children working with city officials to plan a new 
park by helping the planning officials understand how the children like to use the 
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space.330 The children have even testified at planning commission hearings.331 
Giving children this experience of not just working on planning issues, but 
participating in them, is a remarkable effort at inculcating the planning ethic early 
on. Similarly, there are a variety of programs that have sprung up across the country 
to help high school students understand urbanism. Perhaps the best known is the 
Urban Land Institute’s UrbanPlan,332 which brings real estate developers and local 
officials into classrooms to work on a development problem, which is then judged 
by a mock city council.333 

Of course, the best of all these options is one that is home grown and fits with 
the ethos of the region. That could mean a long-term approach to educating the 
population about the benefits of growth, and what it takes to get there, that the 
region’s local governments, as well as its business and nonprofit communities, can 
work toward together. That is a generational commitment, but one that is 
necessary to move from the simplistic vision of property rights as all, to one that 
creates value in property through coordination, regulation, and commitment to 
growth. 

C. Government Structure 

The contours of local government law are notoriously convoluted, and the 
politics can be arcane. However, there is probably no more important place to start 
in addressing growth than deciding how a fast-growth region will be governed. 
Since the U.S. Supreme Court upheld the rule that local governments are creatures 
of the state in Hunter v. Pittsburgh,334 it has been axiomatic in most states that 
states breathe life into local governments and get to decide what their powers will 
be. 335 As a result, the local government question in fast-growth communities plays 
out in several important dimensions. The most obvious is how local governments 
relate to the state.336 Another relatively obvious dimension is how local municipal 
corporations or cities relate to each other, as well as to the counties from whose 
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land the cities are ultimately formed in most Western states, including Idaho.337 
Less obvious, however, is the role of special districts in gluing the region together.338 
The general purpose local governments—cities and counties—increasingly rely 
upon these special districts to fund both existing infrastructure, as well as new 
projects, as limitations on general purpose borrowing have proliferated.339 This 
section provides an overview of the kinds of problems that face fast growth cities 
in both governance as well as land use management. 

The Treasure Valley’s proliferation of local governments is emblematic of the 
broader trend away from general purpose governments toward special districts. 
The region has just two counties, fifteen cities, but over 130 special districts as of 
2014.340 That doesn’t include the proliferation of homeowner’s associations (HOAs) 
that act as private governance for almost all new residential development in the 
region.341 The complexity of the region is further exemplified by many suburban 
general purpose governments, such as Meridian and Eagle, receiving many of their 
services—such as fire and police—from Ada County.342 As a result, even what 
appears like a general purpose government, such as the cities of Meridian and 
Eagle, are really hybrid governments. Thinking through growth problems, which 
almost always have externalities that cross local boundaries, necessitates 
engagement between general purpose cities and counties as well as special districts 
and private land use authorities.  

 At present, Idaho’s tools for engaging growth through governance are 
singular: the area of city impact agreement (AOIs).343 Idaho statutes permit cities 
and counties to agree on the terms for which development will be approved in 
unincorporated areas of the county.344 Ostensibly, such agreements exist because 
the land in the AOI would someday be annexed into the city; however, while AOIs 
are necessary for annexation, cities and counties can negotiate AOIs for reasons 
beyond the scope of annexations.345 A review of extant AOIs, however, shows that 
almost all are extraordinarily basic agreements that do not offer significant 
advanced thinking about future growth.346 
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 The state has also been more interested in ideologically limiting local 
government control without any real thought about the impact on long-term 
growth. The examples of this could go on for pages; a few examples suffice to prove 
the rule. In a recent legislative session, a legislator proposed limiting property tax 
collection in a manner that disincentivizes cities from approving dense, urban 
projects.347 The state has repeatedly rebuffed requests for a local option tax, which 
would permit cities to fund infrastructure.348 Like many legislatures across the 
country, the state has also engaged in preemption legislation to prevent a wide 
variety of local action. Examples include preempting regulation of ride-sharing 
companies and short-term rentals.349 Further, the state has sought to limit power 
in Democratic strongholds, requiring the districting of elections in cities over 
100,000 in population.350 At present, this provision only applies to Boise and 
Meridian but will also soon apply to Nampa.351 In other words, these special 
election provisions, which seem to limit Democratic control because Democratic 
council members tend to live in just several neighborhoods of those cities despite 
routinely winning city-wide elections, is yet another effort to undermine the will of 
urban residents for local control by the rural-dominated state legislature.352 

 At the same time, the state continues to focus on de-regulation efforts all-
the-while never stopping to consider how rapid growth is negatively affecting the 
region as a whole.353 The state offers no solutions to urban problems, instead 
insisting that the increasingly complex urban environment should be managed in a 
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manner similar to the small cities—usually with shrinking populations from which 
the majority of state legislators come.354 

 It is hard to imagine this state animus for local efforts to address growth 
management changing any time soon. But it is worth thinking through what would 
need to be done to make an effective planning environment in the region as a 
counterpoint to the current anti-local government approach. Foremost, the state 
government needs to accept that growing communities have legitimate reasons for 
taking on debt that facilitates growth. That acceptance would have several effects. 
First, an amendment to the Idaho Constitution’s Article VIII, section 3, which 
governs the issuance of general obligation bonds, should be amended.355 An Idaho 
Supreme Court decision held that the “proviso clause” of that section required that 
the issuance of bonds without a supermajority approval of the local government’s 
population required an expense to be both “ordinary” and “necessary”—a two-
prong test—reversing a century of more lenient interpretation of the provision as 
just a one-prong test.356 Notably, the provision has not stopped the local 
governments faced with growth from borrowing, but it has forced them into 
increasingly more byzantine financing structures, as evidenced by an elaborate 
funding scheme for an update to Boise’s convention center that was eventually 
upheld.357 While the state has a legitimate concern that local governments do not 
become conduits for private developers’ risky loan needs, they must also recognize 

 
 
354. The most divisive issue that rural legislators refuse to grant urban communities is the local 

option tax, which rural legislators have blocked for decades. See Rural and Urban Idaho Divided on 

Possible Local Sales Tax Bill, BOISE STATE PUB. RADIO, (Jan. 4, 2019), 

https://www.boisestatepublicradio.org/politics-government/2019-01-04/rural-and-urban-idaho-

divided-on-possible-local-sales-tax-bill. This anti-urbanism is pervasive in the political culture of the 

state. For an even more extreme version of this divide, see also the plan of Idaho gubernatorial candidate 

Ammon Bundy, The Keep Idaho IDAHO Plan: 

History and human nature demonstrate that if we go down the path we are on now and 

build up and create dense and congested cities with large populations, traffic, and 

pollution, we will lose our conservative, traditional values. It’s just what happens. If we 

are going to maintain our historic and traditional values, and ultimately Keep Idaho 

IDAHO, we must spread out and make Idaho’s land available to the people while 

simultaneously ensuring that necessary land remains public land for multiple use 

purposes (under local jurisdiction). Then we can enjoy the fruits of prosperity and land 

ownership while maintaining our culturally conservative identity.  

The Keep Idaho IDAHO Plan, AMMON BUNDY FOR GOVERNOR, 

https://www.votebundy.com/about/keep-idaho-idaho-plan/ (last visited March 11, 2022) (expand 

subtitle “Solving the Affordable Housing Crisis”). 

355. IDAHO CONST. art. VIII, § 3. 

356. City of Boise v. Frazier, 137 P.3d 388, 391, 143 Idaho 1, 4 (2006). 

357. Greater Boise Auditorium Dist. v. Frazier, 360 P.3d 275, 285–86, 159 Idaho 266, 276–77 

(2015). 



2022 CAN AMERICA’S FASTEST GROWING CITY SAVE 
ITSELF?: PROPERTY RIGHTS AND THE PLANNING 

ETHIC IN BOISE, IDAHO 

453 

 

 

 

that development almost always requires some kind of public investment. Making 
that public investment harder to fulfill does little to improve the public 
environment. 

 Similarly, the state should consider re-tooling its subdivision regulations 
for fast-growth areas. Subdivisions provide a manner for addressing growth that 
can be extremely powerful, perhaps even equally powerful to zoning regulation. 
Houston, Texas, for instance, relies almost exclusively on subdivisions regulations 
and restrictive covenants imposed through that process to provide land use 
governance in a city that has no zoning.358 Similarly, Idaho could provide a structure 
for governance through subdivision regulations that could encourage for more 
planning to occur in this phase of development. Subdivisions are also advantageous 
for development regulation because courts have routinely held that such 
subdivisions are a privilege rather than a right, and thus the public has a right to 
seek dedications and other public commitments that would make the project 
livable and contribute to the broader community at that time.359 A state statute 
that provided more context for this kind of analysis, such as requiring findings 
illustrating consideration of different types of externalities common from suburban 
development, would be a common approach pursued by larger population states 
that could also work here.  

 The state should also consider how best to facilitate growth management 
across the region. There are a variety of approaches. Many states have “graded” 
their cities; for instance, it is common to provide “tiers” of cities—A, B, and C-tiered 
cities—and provide different powers and obligations from each of those cities. 360 
This approach would potentially provide a way for those rural legislators opposed 
to certain government or land use rules and regulations from having those tools 
apply in their jurisdiction. But it would also require them to allow other 
jurisdictions, such as those in the Treasure Valley, to be able to live by different 
rules that the legislators may be ideologically opposed to. Idaho legislators have, 
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historically, not been willing to allow such local autonomy, despite routinely making 
the argument that power should reside close to the people.361 

 A re-tooling of infrastructure finance tools could, ultimately, make lending 
less expensive and more transparent. Today, urban renewal districts are the only 
real vehicle left for local governments to finance infrastructure improvement. 
Urban renewal districts, however, were not built for the task of large-scale 
infrastructure deployment across a region; rather, they were meant to address 
already urbanized areas that need reinvestment.362 By providing a financing 
mechanism that was specifically aimed at cross-jurisdictional growth, the Idaho 
legislature could show leadership in providing a tool for forward-looking 
governance and finance.  

Similarly, providing additional methods of inter-governmental coordination 
would be helpful. Regional government is not always a panacea; the Ada County 
Highway District (ACHD), a regional entity that is the only transportation district at 
a county level to control roads inside all the county’s cities anywhere in the United 
States, is notoriously dysfunctional.363 The ACHD is also controlled by suburban 
constituents that favor the continued expansion of growth into suburban and 
exurban areas.364 The result is that despite its regional reach, ACHD has not been a 
force for long-term planning that would facilitate meaningful inter-jurisdictional 
transportation growth. This illustrates that governmental design matters as much 
as its statutory character. ACHD, on paper, should be the kind of growing-city dream 
that would permit investments today for certain growth tomorrow. Its failure is also 
one of government structure, in part because there is little accountability in its 
arcane structure. Moreover, there is deep uncertainty about how the district’s 
review of individual projects are to be received by local governments in their land 
use review. For instance, every major development project in the county must first 
go to ACHD, where an analysis is conducted and proposed traffic mitigations are 

 
 
361. See supra note 354 regarding state option tax. The Legislature has also increasingly used 

statewide preemption to prohibit local regulation in urban areas when opposed by the majority of state 

legislators that are from more rural areas; see, e.g., IDAHO CODE ANN. § 49–2431 (West 2021) (ride-sharing 

companies); IDAHO CODE ANN. § 55–115 (West 2021) (short-term rentals), and even extremely modest 

issues, such as plastic bags, IDAHO CODE ANN. § 67-2340 (West 2021). 

362. IDAHO CODE ANN. §§ 50-2001—33 (West 2021). 

363. See Cynthia Sewell, Boise Mayor Bieter: ‘ACHD is a Failed Model. I Want them all Gone.’, 

NEWSWIRES (Oct. 17, 2014), https://insurancenewsnet.com/oarticle/Boise-Mayor-Bieter-ACHD-is-a-

failed-model-I-want-them-all-gone-a-568910. The dysfunctionality reached a zenith under former-

Mayor David Bieter, who declared ACHD a “failed model” and stated that he “wanted them all gone.” 

Id. 

364. Margaret Carmel, ACHD Candidates Debate Public Transit at Boise Bicycle Project Forum, 

BOISE DEV (Sept. 29, 2020), https://boisedev.com/news/2020/09/28/achd-candidates-debate-public-

transit-at-boise-bicycle-project-forum/. 
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made.365 That report is then attached to the staff report in the respective city’s staff 
report for a land use determination.366 But that is where any certainty in the process 
stops. Local officials are routinely unsure whether they can remand a project to 
ACHD to consider additional traffic mitigations; whether the local officials have 
power to add additional traffic mitigations that were not required by ACHD; and 
whether the officials can make ACHD engage in growth management 
transportation planning in line with a local community’s preferences, such as for 
bicycle lane planning.  

While ACHD is a cautionary tale, it is hard to see how the Treasure Valley plans 
effectively for growth without more regional tools to help it do so. If the state fails 
to act, local governments could band together through the use of 
intergovernmental agreements, which are already permitted in the state.367 Such 
agreements require negotiation and, quite often, do not have any meaningful 
enforcement remedies for a local government that fails to abide by the terms of the 
agreement. All of that could be fixed and could work, but it would take a 
coalescence of local leaders to maintain the agreement through changes in 
administrations that would be necessary to see any real inter-jurisdictional 
approach to growth emerge over time. 

 The state could also work to more effectively promote the use of private 
governance tools, especially homeowner’s associations (HOAs). Right now, such 
HOAs are reviewed by courts as contracts without any special regard to the unique 
property interests that HOAs embody.368 That needs to change because the rapid 
proliferation of HOAs means that more individuals are living with poorly managed 
HOAs that do not have certainty of parameters or interpretation. If Idaho is going 
to continue to permit the broad use of HOAs, then it needs to provide at minimum 
provisions to ensure they work effectively. In addition, the HOAs should be 
evaluated for compliance with long-term growth management goals.369 It may be 
that such private governance tools are inappropriate for locations where a rapidly 
changing market may consider redevelopment of existing patterns within just a few 
short decades.370  

 
 
365. New Multi-Family Buildings & Additions Guide, CITY OF BOISE (Oct. 2008), 

https://www.cityofboise.org/media/3817/506b_multi-family_handout.pdf (noting usual process by 

which ACHD approves transportation infrastructure for a project prior to its review by cities or the 

county). 

366. Id. 

367. IDAHO CODE ANN. § 67-8204A (West 2022).  

368. Nordstrom v. Guindon, 17 P.3d 287, 289–90, 135 Idaho 343, 345–46 (2000). 

369. Compare JOHN PAUL HANNA & DAVID VAN ATTA, CALIFORNIA COMMON INTEREST DEVELOPMENTS: LAW 

& PRACTICE (2021 ed.) (noting numerous statutory provisions in other states) with Idaho’s lack of any such 

statutory provisions. 

370. ROBERT H. FREILICH ET AL., FROM SPRAWL TO SUSTAINABILITY: SMART GROWTH, NEW URBANISM, GREEN 

DEVELOPMENT, AND RENEWABLE ENERGY (2nd ed. 2010). 
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 It is unlikely that Idaho will ever adopt tools of the “smart growth” era to 
forestall exurban growth. Things like adequate public facilities ordinances (APFOs), 

371 timing controls (regulating the number of building permits per year), 372 and 
tempo controls (deciding a certain time frame for development of a particular 
area)373 are all likely to be viewed as governmental overreach. Still, it is useful to 
mention these tools because they illustrate the kinds of measures that could be 
taken in Idaho, just as they can work almost anywhere, and begin to challenge 
notions about how far regulation can go without constituting a taking. 

In all but the largest cities, including most fast-growth cities like Boise, local 
officials are volunteers that hold other jobs and typically receive little, if any, 
compensation for their governmental work.374 This is true even for those local 
officials, members of the planning commission and the city council, most directly 
related to development of the city, arguably the most important long-term 
decisions that will shape the cities’ future. For those commissioners and council 
members, merely reading the weekly staff reports that accompany individual 
projects that require adjudications and engaging in the more comprehensive 
legislative actions related to specific plans, neighborhood plans, or business 
districts can be an overwhelming task.375 Further, public meetings often begin right 
after work and can last into the wee hours of the morning.  

It is in the hands of these local officials, however, that the task of forming the 
land use patterns in the United States rests.376 Indeed, it is also because of the fact 
that the land use pattern of the country relies so heavily upon this patchwork of 
volunteers, most of whom are not experts in development, that there has long been 
a skepticism about whether the country can ever have a coherent land use policy.377 
This is notable in the context of climate change. Although it is well known that 
climate change is affected through land use patterns—particularly in the relation 
between land use development and transportation infrastructure—even the most 
aggressive efforts to address climate change have largely ignored land use. For 
instance, California’s Global Warming Solutions Act of 2006,378 the most significant 
greenhouse gas (GHG) emission reduction strategy in force at present, places 

 
 
371. Id. 

372. Id. 

373. Id. 

374. C. GREGORY DALE ET AL., THE PLANNING COMMISSIONERS GUIDE 1–3 (2013); see also BOISE, IDAHO, 

CITY CODE § 2-1-5 (2021) (“Unless otherwise provided in this ordinance, all members of any Boise City 

Boards and Commissions shall serve without compensation.”). 

375. DALE ET AL., supra note 374 (“Unless otherwise provided in this ordinance, all members of any 

Boise City Boards and Commissions shall serve without compensation.”). 

376. DALE ET AL., supra note 374, at 5–15. 

377. See PAUL G. LEWIS, SHAPING SUBURBIA: HOW POLITICAL INSTITUTIONS ORGANIZE URBAN DEVELOPMENT 

32 (1996). 

378. Assemb. 32, 2006 Leg., 2005-2006 Reg. Sess. (Cal. 2006) (California’s Global Warming 

Solutions Act of 2006) (codified at CAL. HEALTH & SAFETY CODE § 38500 et seq.). 
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almost no importance on land use in GHG emissions reductions.379 This is true even 
with the fact that the State had adopted the country’s most aggressive mandate to 
link land use and transportation planning.380  

This disconcerting disconnect—that those with the power to alter land use 
patterns are those least likely to actually affect such change—found its way into the 
International Panel on Climate Change’s (IPCC) most recent series of reports, which 
are collectively referenced as the Fifth Assessment.381  

One of the more obscure parts of local government arcana is Dillon’s Rule, 
which still applies in Idaho. Dillon’s Rule was the creation of Justice John F. Dillon, 
an Iowa Supreme Court justice in the nineteenth century, who was looking for a 
way to reign in the power of local governments that were packed with railroad 
boosters, who then saddled the local governments with debt to finance railroad 
projects.382 His solution was a now-famous three-part rule of statutory 
construction, which he published in his Commentaries on the Law of Municipal 
Corporations as follows: 

A municipal corporation possesses and can exercise only the following 
powers: (1) those granted in express words; (2) those necessarily or 
fairly implied in or incident to the powers expressly granted; (3) those 
essential to the accomplishment of the declared objects and purposes 
of the corporation—not simply convenient, but indispensable. Any fair, 
reasonable, substantial doubt concerning the existence of power is 
resolved by the courts against the corporation, and the power is 
denied.383 

Dillon’s Rule was adopted by courts throughout the country and the rule has 
played a significant impact in the operation of local governments since that time. 
Although the impact of the rule is waning and many states have repudiated the 
rule,384 it still applies in Idaho.385 The Idaho Supreme Court has adopted Dillon’s 

 
 
379. Id. 

380. S. 375, 2007-2008 Reg. Sess. (Cal. 2008) (Sustainable Communities and Climate Protection 

Act of 2008). 

381. IPCC AR5 WG II, supra note 212. 

382. RICHARD BRIFFAULT & LAURIE REYNOLDS, CASES AND MATERIALS ON STATE AND LOCAL GOVERNMENT LAW 

328 (8th ed. 2016). 

383. Id. at 327. 

384. See John R. Nolon, Death of Dillon's Rule: Local Autonomy to Control Land Use, 36 J. LAND 

USE & ENV'T L. 7 (2020); State v. Hutchinson, 624 P.2d 1116, 1120 (Utah 1980) (“If there were once valid 

policy reasons supporting the rule, we think they have largely lost their force and that effective local 

self-government, as an important constituent part of our system of government, must have sufficient 

power to deal effectively with the problems with which it must deal.”). 

385. Caesar v. State, 610 P.2d 517, 519, 101 Idaho 158, 160 (1980). 
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Rule, though there is no seminal case first announcing its arrival.386 Indeed, there 
are very few cases that have applied the rule at all and the rule has never been 
formalized in any statute. Those cases that have mentioned Dillon’s Rule have not, 
ultimately, relied upon it to decide a case.387 The best statement of the rule in Idaho 
is in Caesar v. State, where the court noted:  

Idaho has long recognized the proposition that a municipal corporation, 
as a creature of the state, possesses and exercises only those powers 
either expressly or impliedly granted to it. . . . This position, also known 
as “Dillon's Rule,” has been generally recognized as the prevailing view 
in Idaho.388 

Nonetheless, Dillon’s Rule retains a stranglehold on local government action, 
perhaps if only because of fear of its application. The rule, in practice, invites 
anyone aggrieved with a city’s action to insist upon a state statute that authorizes 
such action through express words. Any well-trained lawyer can parse a state 
enabling statute and begin to poke holes in a local ordinance given enough time 
and creativity. If the action cannot trace itself back to the statutory language in 
express terms, or those necessary and fairly implied, or otherwise necessary to 
implement the statutory purpose, then the local ordinance or action is ultra vires 
and thus void.389 For instance, the Idaho state statute authorizing a variance says it 
must be issued by a “governing board” of land use in a local jurisdiction;390 Boise’s 
code permits the “director” to authorize administrative variances under certain 
circumstances.391 Similarly, Idaho’s variance statute authorizes area variances; 

 
 
386. Id.  

387. Id.; see also Sun Valley Co. v. City of Sun Valley, 708 P.2d 147, 166–67, 109 Idaho 424, 443–

44 (1985), abrogated by Moon v. N. Idaho Farmers Ass'n, 96 P.3d 637, 140 Idaho 536 (2004) (reviewing 

the scant history of the doctrine in Idaho). 

388. Caesar, 610 P.2d at 519, 101 Idaho at 160.  

389. As a general rule, see Richard Briffault, Our Localism: Part I-the Structure of Local 

Government Law, 90 COLUM. L. REV. 1, 8 (1990): 

Dillon’s Rule operates as a standard of delegation, a canon of construction and a rule of 

limited power. It reflects the view of local governments as agents of the state by requiring 

that all local powers be traced back to a specific delegation: whenever it is uncertain 

whether a locality possesses a particular power, a court should assume that the locality 

lacks that power. By denying localities broad authority, Dillon’s Rule limits the number of 

entities that may regulate private activity. Only through a clear and express state 

delegation may a locality obtain power to govern. 

Id. Idaho courts have never articulated Dillon’s Rule in such a clear fashion as Professor Briffault 

and have not applied the doctrine in this manner to resolve a case. 

390. IDAHO CODE ANN. § 67–6516 (West 2021). 

391. BOISE, IDAHO, CITY CODE § 11–03–04 (2021). 
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Boise’s variance ordinance permits the issuance of a variance for “unique 
circumstances relating to the intended use” of land, the hallmark test for a use 
variance.392 These may seem like incidental issues, but they are the kinds of 
picayune details that routinely are the stuff of Dillon’s Rule cases for aggrieved 
parties.393 

The indeterminacy of the rule’s application, coupled with its potential 
extraordinary breadth and power to invalidate city enactments, has always been its 
calling card for those who favor small government. The rule purposefully seeks to 
have a chilling effect on local government action and, it works. There are few city 
attorneys in Idaho, or in any other state where Dillon’s Rule applies, who do not 
think about the rule almost daily.  

D. Land Use Policies 

If the Boise region is going to produce a more dynamic and livable long-term 
urban environment, there are certain changes that need to be made that are 
obvious: cities and counties cannot continue to give sixty to seventy percent of land 
over to single-family housing, small subdivisions chopped off farms deep in the 
middle of agricultural lands—often called wildcat subdivisions in the West—have 
to stop.394 This section, however, seeks to provide a way to think about the kinds of 
structural changes that could yield significant long-term benefits but that are not 
evident in the daily course of local government business. 

i. Zoning 

If ever there were a time to kiss Euclidean zoning goodbye, it would be in a 
fast-growth city. In the years since World War II, American cities have grown, not 
through compliance with Euclideanism, but instead through exceptions to it. 
Conditional use permits, and especially planned unit developments, have been the 
necessary tools to make a broken system work, especially for large scale 
developments that are the primary means of meeting the demands of growth in a 
fast-growth city.395 Perhaps the best modern example of this is Denver, Colorado, 

 
 
392. IDAHO CODE ANN. § 67–6516 (West 2021); BOISE, IDAHO, CITY CODE § 11–03–04 (2021).  

393. See 2 MCQUILLIN MUN. CORP. §§ 4:1-4:16 (3d ed. 2022).  

394. BOISE, IDAHO, CITY CODE § 11-03-04 (2021). In 2020, 79.1% of all housing units in Ada County 

were single-family residential. Indicators Idaho: Ada: Housing Types, UNIV. OF IDAHO EXTENSION, 

http://indicatorsidaho.org/DrawRegion.aspx?IndicatorID=100014&RegionID=16001 (last visited June 2, 

2022). 

395. See DANIEL MANDELKER, PLANNED UNIT DEVELOPMENTS (2007). Blueprint Boise, the city’s 

comprehensive plan, also discusses each planning area and noting percentage of area in single-family 
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which had an antiquated Euclidean zoning code that, by the early 2000s, was 
requiring a conditional use permit for almost any sizeable development. 396 Even if 
the city processed those permits in an expedited manner, the mere paperwork of 
the processing, coupled with the discretionary permitting process, led then-Mayor 
Hickenlooper to seek a new approach.397 The result, some years later, was one of 
the first major-American cities’ efforts to eliminate discretionary permitting based 
on use from its regulation of land.398 The resulting code, which in many instances 
utilizes a form-based code approach, has unleashed growth in the city while still 
permitting site plan reviews.399 The Denver form-based code gave the development 
community a better sense of what types of projects they could pursue without 
significant permitting risk.400 

In the Treasure Valley, the city of Boise has begun to pursue a zoning re-write 
that—if passed—will largely mimic the successes of Denver.401 The city has, in fact, 
hired the very same consultant who was a leading architect of the Denver plan to 
help it achieve this vision.402 That said, the rest of the Treasure Valley cities and 
counties are largely working with the most basic of Euclidean zoning codes that 
largely are dependent on discretionary permitting to permit any project of 
substance.403   

 
 

use. See, e.g., BOISE CITY PLAN. & DEV. SERVS. DEP’T, BLUEPRINT BOISE: BOISE’S COMPREHENSIVE PLAN, at NW-2 

(Jan. 12, 2021), https://www.cityofboise.org/media/3021/bb_all_05232021.pdf (noting 60 percent of 

this planning area is in single-family use, which is typical of most areas outside of the Downtown Planning 

Area). 

396. See Kristina Wright Bowen, Participation and Predictability: A Comparative Analysis of 

Processes and Outcomes of the Form-Based Codes and Previous Conventional Zoning Codes of Miami, 

Florida and Denver, Colorado (2011) (M.A. thesis, University of Florida) (on file with the George A. 

Smathers Libraries, University of Florida). 

397. Id. 

398. See Keith A. Ratner & Andrew R. Goetz, The Reshaping of Land Use and Urban Form in Denver 

Through Transit-Oriented Development, 30 CITIES 31 (2013). 

399. See Bowen supra note 396. 

400. Katherine A. Woodward, Form over Use: Form-Based Codes and the Challenge of Existing 

Development, 88 NOTRE DAME L. REV. 2627, 2650 (2013). 

401. Updating Boise's Zoning Code, CITY OF BOISE, 

https://www.cityofboise.org/departments/planning-and-development-services/planning-and-

zoning/zoning-code-rewrite/ (last visited Sept. 10, 2021).  

402. CLARION, https://www.clarionassociates.com/ (last visited Sept. 10, 2021). 

403. As in most states, Idaho’s planning and zoning enabling statute, the Local Land Use Planning 

Act (LLUPA), is based upon the Standard State Zoning Enabling Act (SZEA), a 1920s-era model enabling 

code written by the U.S. Department of Commerce to encourage zoning in accordance with the zoning 

code that passed constitutional muster in Euclid. Few governments in Idaho have sought to expand 

beyond the basic formulations for permitting that the Euclidean provisions of LLUPA provide that are, in 

turn, based upon the structure of the SZEA. 
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Still, the growth pressure in Boise is not at the levels seen in Denver; at least 
not yet.404 The problem with discretionary permitting, though, is that it requires 
extra diligence to ensure that the mitigations for projects are adequate. It also has 
a tendency to encourage piecemealed development patterns because there is no 
priority illustrated in plans for where the local government will permit more dense 
development. In a perfect world, it would be these communities that still have vast 
tracts of open land that would have the more advanced codes in long-term 
anticipation of the growth that is sure to come. In practice, that is not the case. 

 Euclidean zoning’s one true planning component, the comprehensive plan, 
is equally unable to meet this particular moment.405 There have been a number of 
efforts over the years to give the comprehensive plan heft. Professor Charles Harr 
sought to “constitutionalize” the comprehensive plan, making it into the equivalent 
of a constitution for land use.406 But most comprehensive plans are nothing like 
constitutions; instead, they are often a mush of contradictory elements and goals 
without any hierarchy. Even in states like California that adopted Harr’s 
constitutionalism, the plan—called a general plan in California—can be amended 
four times a year, which hardly gives it anything like the long-term Five Finger Plan 
of Copenhagen, discussed earlier, which has been in place for over seventy years.407  
In Idaho, as in most states, the comprehensive plan remains a required document, 
though zoning codes and other land use controls are not required to be consistent 
with the plan. 408 The result is that the plan takes a long time to produce, and then 
has little role in how actual development plays out except to the extent that it 
guides future, individual decisions on land use permits by those who participated in 
the plan’s production or otherwise have come to understand the plan with some 
depth. The latter tend to be few and far between. For all the funds expended on 
such plans, they almost never can be reduced to some kind of vision that can be 
provided to the public—the “Five Finger Plan,”409 “Keep Tahoe Blue,”410 and so 
forth—that take land use planning from the pages of the plan to embodied politics 
and actionable decision-making. For the next generation of land use planning to 

 
 
404. See, e.g., Housing Unit Percentage Change: 2018 to 2019 in Historical Context, U.S. CENSUS 

(May 21, 2020), https://www.census.gov/library/visualizations/2020/demo/map-housing-unit-

change.html (evaluating growth in housing stock over past decade). 

405. See Standard State Zoning Enabling Act and Standard City Planning Enabling Act, AM. PLAN. 

ASS’N, https://www.planning.org/growingsmart/enablingacts/ (last visited Sept. 10, 2021). 

406. Charles M. Haar, The Master Plan: An Impermanent Constitution, 20 LAW & CONTEMP. PROBS. 

353 (1955). 

407. See supra notes 319–22 and accompanying text. 

408. IDAHO CODE ANN. § 67-6508 (West 2021). 

409. See supra notes 319–22 and accompanying text. 

410. About Us, KEEP TAHOE BLUE, https://www.keeptahoeblue.org/about-us (last visited Nov. 19, 

2021). 
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emerge, there must be some kind of planning that can rise to, and guide, political 
choices in the Treasure Valley.  

 At a foundational level, land use planning is about the provision of usually 
public infrastructure for private development. Since the late nineteenth century, 
this has largely been the province of cities.411 That infrastructure has mostly been 
funded through general obligation bonds secured by property taxes. The viability of 
that funding mechanism began to come undone after World War II for several 
reasons. Among them was the increasing spatial distance of development, which 
meant that infrastructure simply was more expensive and served fewer people.412 
It became harder to justify why those living in an urban core should subsidize 
infrastructure that cost a lot and served just a few.413 Developers, for their part, 
were largely not interested in helping to make the issues at stake especially clear.414 
The automobile and federal highway system opened up cheap greenfield land for 
suburban and exurban development.415 Few developers were able to pay for the 
infrastructure, and so the development of greenfields could go on so long as the 
private developers could get the public governments to pay the infrastructure 
costs.416 That lasted a good while, until the system began to unravel with the 
property tax revolts of the Seventies. Beginning in California with Prop 13,417 many 
Western states saw their citizens require assessors to limit property valuations for 
taxation purposes far below market value.418 That artificial lowering of property 
values for taxation purposes, however, did not change the fact that many Western 
communities were seeing rapid growth and, as a result, rapid escalation in home 
prices and costs to provide the infrastructure services that residents came to 
expect.419  

 
 
411. See STANDARD STATE ZONING ENABLING ACT AND STANDARD CITY PLANNING ENABLING ACT, AM. PLAN. 

ASS’N, https://www.planning.org/growingsmart/enablingacts/ (last visited Sept. 10, 2021). 

412. See, e.g., Jonathan Rosenbloom, Funding Adaptation, 47 J. MARSHALL L. REV. 657, 670 (2013). 

413. Robert C. Ellickson, Suburban Growth Controls: An Economic and Legal Analysis, 86 YALE L.J. 

385, 451 (1977). These debates still go on today. See debate over community infrastructure districts in 

Boise’s Harris Ranch. 

414. Id.  
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417. Understanding Proposition 13, OFF. OF THE ASSESSOR, CNTY. OF SANTA CLARA, 

https://www.sccassessor.org/index.php/faq/understanding-proposition-13 (last visited Sept. 10, 2021). 
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AMERICAN POLITICS 4-7 (2008). Martin describes the tax revolts of the 1970s as a rebellion against the local 

property tax. Id.; see also Marika Cabral & Caroline Hoxby, The Hated Property Tax: Salience, Tax Rates, 

and Tax Revolts 24 (Nat'l Bureau of Econ. Rsch., Working Paper No. 18514, 2012). 

419. Edward Sullivan & A. Dan Tarlock, The Western Urban Landscape and Climate Change, 49 

ENV’T. L. 931, 943 (2019) (“Most western cities have on the whole welcomed explosive growth on the 

theory that benefits outweigh the costs. Las Vegas, Phoenix, and Salt Lake City adapted by accepting 

growth and encouraging low-density sprawl, leaving it to the next generation to deal with the 

consequences.”). 
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As local governments could no longer rely on property taxes to pay for 
infrastructure, and thus future growth, those local governments had to turn to 
increasingly elaborate funding mechanisms to keep growth going. Almost all of 
these new tools for financing development focused on shifting costs to the 
developer.420 The tools go by different names and have different purposes, but they 
all are based upon the same general idea: development must pay its own way.421 
These new tools were usually referred to as impact fees, exactions, or any of a 
variety of an alphabet soup of fees. Developers, obviously, did not like this.422 Under 
the general theory, the new fees were cost neutral to the developer because they 
could pass along the costs of development fees to the future landowner. 423 That 
made some sense, and that happened to some degree.424 But the fees—which were 
usually owed at the time the building permit was issued or, in some more lenient 
circumstances, when the building permit was finalized—caused significant 
economic instability for developers who had to take on extra debt in construction 
loans to cover the fees.425 On this theory, developers had to charge more for homes 
beyond just the extra fee to cover the carrying costs of the loan.426  

Whatever theory of impact fees is accurate, there can be little doubt that 
funding infrastructure is far too complicated, and far too deeply constitutionalized 
through the Nollan / Dolan / Koontz analyses. 427 While those cases are a necessary 
back-stop to prevent local governments from overreaching in their requests from 
developers, the cases of overreach distort the mundane necessities that these fees 
usually seek to provide, which are things like schools, police, fire, open space, and 
parks. 428 These are obviously all part of a new community, and they obviously cost 
money. Someone has to pay. If local governments cannot use property taxes to pay 
the bills, someone else has to or development cannot go on. States have responded, 
like Idaho, by permitting certain types of bonding through local improvement 
districts and community infrastructure districts, which are funded through 
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428. Nollan, 483 U.S. 825; Dolan, 512 U.S. 374; Koontz, 570 U.S. 595. 
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assessment paid over decades by the new property owners. 429 Another approach 
is to require a new subdivision or planned development to take on the costs of 
infrastructure maintenance through a mandatory homeowner’s association.430 This 
has consequences, however, when risk is allocated to a small pool—for example, a 
broken sewer pipe repair spread across a city hardly affects anyone’s bill but spread 
across just fifty homeowners it can be burdensome. Here is a chance for Idaho’s 
developers to lead the way in working with local governments and the state 
government to find a solution that will permit ongoing growth to occur.  

 Finally, the region’s cities need better tools, and more state support for 
contract-based development tools, such as development agreements used in other 
Western states.431 Idaho does currently permit development agreements to occur 
along with rezones, but that provision is inadequate to address broader legal 
constraints.432 Development agreements can be useful tools that permit developers 
and local governments to provide for multi-decade growth decisions, which provide 
stability for developers and certainty for local governments as to how a project will 
be built out. Idaho has seen the use of some development agreements, primarily 
for large industrial food manufacturing facilities in Twin Falls for Chobani, Amy’s 
Kitchen, and several other producers.433 Those sorts of broad-scale agreements 
have become common in many other Western states, such as California, Arizona, 

 
 
429. IDAHO CODE ANN. § 43-2508 (West 2021) (providing local improvement districts); IDAHO CODE 

ANN. § 50-3120 (West 2021) (providing community infrastructure districts). 

430. For example: 

The development of a master planned community entails the design of an overall master 

community based on project infrastructure, design and marketing themes, and, of critical 

importance, the establishment of a system of governance for the master community. A 

developer can conceivably set up a large master planned project that had no central 

system of governance; each separate subdivision tract can stand on its own and be 

responsible for the infrastructure facilities within its borders. Each of these separate 

developments can have its own set of project documents containing provisions for use 

restrictions and for operations of any common areas or common facilities within the 

separate project. However, in most instances in which a master planned project is 

conceived, there are some essential elements of the master plan that establishes a 

community-based infrastructure to be used by the entire community that cannot be 

easily isolated to only one, or a few, of the separate subdivisions. 

See, e.g., JOHN PAUL HANNA & DAVID VAN ATTA, CALIFORNIA COMMON INTEREST DEVELOPMENTS: LAW AND 

PRACTICE § 10:15 (2021 ed.). 

431. Selmi, supra note 250, at 593–94 (discussing development agreements). 

432. IDAHO CODE ANN. § 67-6511A (West 2021). 

433. Twin Falls Urban Renewal Agency Gets National Award for Chobani Financing, TIMES-NEWS 

(Aug. 15, 2013), https://magicvalley.com/news/local/twin-falls-urban-renewal-agency-gets-national-

award-for-chobani/article_243f1b3d-fcf5-520b-b623-4f5d6568203d.html. 
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Nevada, and Colorado.434 Doing so, however, requires a more robust development 
agreement statute that would begin by providing a back-stop against “sweetheart” 
deals that could lead to abuse of the process at the behest of private individuals. 
Such a statute would also provide a template for how to negotiate a good 
development agreement, and perhaps most importantly, enable such long-term 
decision-making thus freeing it from some of the legal doctrines—such as the 
requirement that local governments not bind the hands of future officials—that can 
call such agreements into jeopardy.435 

ii. Affordability 

For several decades, the American approach to affordable housing has been 
remarkably stable. Aging federal housing projects remain, but no more are being 
built.436 Federal tax credits incentivize the creation of new affordable units by 
private developers, but there are fewer of them to go around than there is need.437 
Section 8 vouchers remain, which permit low income individuals to rent on the 
private market, but again, there is not enough to go around.438 But as affordable 
housing has come to affect even the middle class in many urban centers, another 
playbook on affordable housing has developed. Cities are increasingly trying things 
like community housing land trusts439 and embracing once esoteric approaches to 
incentivize affordable housing production. For instance, the city of Boise tried a 
particularly novel approach—simply giving money to a developer who promised to 
provide rentals at a modest level of affordability.440 Once the building was built, the 
developer proceeded to turn the units into a collection of short-term rentals, and it 
is unclear if the city has any recourse.441 

 
 
434. Selmi, supra note 250, at 591 (“Local governments and developers now often negotiate and 

then enter formal contracts that establish the terms governing individual projects.”). 

435. Id. 

436. MAGGIE MCCARTY ET AL., CONG. RSCH. SERV., RL34591, OVERVIEW OF FEDERAL HOUSING ASSISTANCE 

PROGRAMS AND POLICY 11 (2019) (“There are roughly 1 million public housing units under contract with the 

federal government, making public housing the second-largest direct housing assistance program. The 

1998 Public Housing Reform Act (P.L. 105-276) prohibited PHAs from increasing the total number of 

public housing units in their inventories”). 

437. Id. 

438. Id. 

439. Margaret Carmel, Feasibility Study Gives Positive Outlook for a Housing Land Trust in Boise, 

IDAHO PRESS (Dec. 20, 2019), https://www.idahopress.com/news/local/feasibility-study-gives-positive-

outlook-for-a-housing-land-trust-in-boise/article_1e2324cd-1e17-57f0-be87-d26f533a2187.html. 

440. Kate Talerico, McLean Wants Boise Developers to Build Less-Costly Housing. Why Her 

Incentives May Fail, IDAHO STATESMAN (Sept. 8, 2020), 

https://www.idahostatesman.com/news/business/article245453820.html. 

441. Id. 
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The heart of the local government playbook on affordability is the inclusionary 
zoning ordinance, which requires market-rate developers to make a percentage of 
multi-family units affordable to a particular rate of the area median income (e.g., 
60% or 80%).442 Inclusionary zoning ordinances are complicated, however, and 
almost certain to attract litigation, such as the one in San Jose, California, for which 
a coalition of developers sought a grant of certiorari to the U.S. Supreme Court after 
losing at the California Supreme Court.443  

In Idaho, it is unclear whether local governments have the power to engage 
in inclusionary zoning ordinances. A recent lawsuit raised an obscure claim—that a 
Ketchum, Idaho inclusionary zoning ordinance would be an “illegal tax” under Idaho 
law—before it was dropped.444 The issue remains undecided at the appellate level, 
though two Idaho district courts invalidated prior efforts at inclusionary zoning.445 
Even if that Idaho provision were to lose, any serious effort at a regulatory approach 
like inclusionary zoning would almost certainly draw the ire of the State’s 
Legislature, which would then officially preempt such approaches. 

That leaves Idaho’s communities in an extraordinary position of having no 
obvious plan to address affordability at a time when the Boise region just had the 
highest appreciation in property values of any metropolitan region in the country 
within the last decade. The city of Boise is slated to try a density bonus for 
affordable housing, but any review of that tool in national use shows it will have 
some modest effect but is unlikely to meaningfully address the region’s affordability 
problem.446 

It is clear that the Treasure Valley’s affordability problem is both a housing 
production problem and a result of the “greater California” effect.447 Both are 
pernicious and will require new thinking to address. Oregon, Idaho’s neighbor, may 
have provided one of the best templates for the housing production issue, though, 
with its new statewide regulations that will require duplexes in most of the state’s 
single-family districts, as well as triplexes and fourplexes in some more urban areas. 

448 With established cities in Oregon, across the country, and in the Treasure Valley 
having over half of their land mass in single-family districts already, it is clear that 

 
 
442. See, e.g., Cal. Bldg. Indus. Ass’n v. City of San Jose, 351 P.3d 974, 979 (Cal. 2015) (discussing 

history of inclusionary housing), cert denied, 577 U.S. 1179 (2016). 

443. Id. 

444. Peter Jensen, Boise Councilman Scot Ludwig, Also a Developer, Sues Ketchum Over ‘Illegal 

Tax’, IDAHO STATESMEN (Feb. 3, 2017), 

https://www.idahostatesman.com/news/local/article130565829.html.  

445. Schaefer v. City of Sun Valley, No. CV-06-882, 2007 Idaho Dist. LEXIS 30, at *1 (Idaho 5th Dist. 

July 3, 2007); Mountain Cent. Bd. of Realtors, Inc. v. City of McCall, No. CV 2006-490-C, 2008 Ida. Dist. 

LEXIS 35, at *3 (Idaho 4th Dist. Feb.19, 2008). 

446. Talerico, supra note 440. 

447. Dougherty, supra note 21. 

448. Laurel Wamsley, Oregon Legislature Votes to Essentially Ban Single-Family Zoning, NPR (July 

1, 2019), https://www.npr.org/2019/07/01/737798440/oregon-legislature-votes-to-essentially-ban-

single-family-zoning. 
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something has to change in those areas for there to be any meaningful change in 
housing production and density without endless sprawl.  

Other approaches that have received less attention focus on training 
developers on how to build affordable units and still make a profit; providing easy, 
and low-cost capital for those working on affordable housing projects; and creating 
templates of high-quality affordable units that are open-sourced for developers and 
permitted as-of-right by local governments.449 Such supply-side options, which seek 
to build a cadre of affordable housing developers to build specifically within the 
region’s contexts and to standards that the region seeks and incentivized by 
expedited processing and approvals, have received little attention thus far.450 In a 
place like the Treasure Valley, where regulation will be a hard sell for a long time, 
such coordinated efforts to build the developer ranks could prove a useful way to 
proceed.  

Novel financing mechanisms could also be contemplated. Increasingly, state 
governments—even Idaho—are offering bridge financing to assist affordable 
housing developers with otherwise expensive financing necessary at the point 
when a project finished construction until a permanent loan is obtained or the 
project units are sold.451 For instance, the local government could guarantee a profit 
on development of an affordable unit. If the project sells for more than the agreed 
upon profit margin, the excess profit goes back into the preferential funding 
mechanism to fund future developments. If the profit is lower that the guaranteed 
margin, the developer would obtain a subsidy to equal the guarantee. This is similar 
to what California did with its energy utilities several decades ago to sever the 
relationship between energy production and profitability.452 A similar approach 
could be tried with developers: a guaranteed profit ensures a good living without 
having to build large homes at every turn. 

 Addressing the problem of great California is perhaps the hardest. There 
are simply people moving into the region with significant equity from homes in 
California that are now able to buy homes in prestigious local markets at rates equal 

 
 
449. See, e.g., CHASE Neighborhoods Pattern Book with Design and Development Guidelines, HUD 

EXCHANGE (Feb. 2014), 

https://web.archive.org/web/20210915172540/https://www.hudexchange.info/resource/4377/chase-

neighborhoods-pattern-book-with-design-and-development-guidelines/. 

450. Id. 

451. Sally Krutzig, Little Wants Businesses to Build Affordable Housing, Provide Child Care. Here’s 

How, IDAHO STATEMAN (Sept. 28, 2021), https://www.idahostatesman.com/news/politics-

government/state-politics/article254570607.html (noting that governor is “considering” offering bridge 

financing to affordable housing developers). 

452. Decoupling Policies, CTR. FOR CLIMATE & ENERGY SOLS., 

https://web.archive.org/web/20210831214025/https://www.c2es.org/document/decoupling-policies/ 

(Mar. 2019). 
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to what they sold their California homes for.453 That is not easily rectified because 
price no longer is related simply to wages and supply and demand. It is now related 
to a migration of capital to which those native to the region have no access. 

iii. Transportation 

Probably the best-known proposal for public transportation in the Treasure 
Valley region was for a downtown, fixed-rail trolley-style connector adamantly 
pursued—to no avail—by Boise’s previous four-term mayor, David Bieter.454 Mayor 
Bieter’s proposal was not without merit; his goal was to incentivize development 
with fixed-stop investment. Whatever the merits of that proposal, the fact that it is 
the region’s only significant proposal for public investment in transportation 
beyond bigger roads and highway-based suburban development makes the 
problem for the valley clear. Boise struggles in all the usual ways with suburban and 
exurban development: the pattern does not make traditional bus service financially 
feasible; there is not significant planning between transportation stops and 
destinations needed by those who use the services; and the “last mile” problem—
getting from the stop to home, continues to be a significant dilemma.455 All of those 
issues are important; however, this section seeks to focus on some of the less-
discussed issues in the Treasure Valley. 

Among the most important problems the Treasure Valley faces in 
transportation is an imbalance in jobs and housing. The city of Boise, on the eastern 
edge of the valley, holds a disproportionate number of the jobs while housing has 
tended to trend west. While it behooves the city of Boise to maintain its dominance 
in jobs for its fiscal health, the region’s growth cannot all commute to the city of 
Boise as the region grows west. There is only one federal highway through the 
region—I-84—and there is no obvious other east-west route that could offer a 
similar level of service. State Street, which has long been the region’s northern 
primary roadway, will almost certainly be broadened to service commuter traffic 
from Meridian and Eagle to Boise.456 That said, the traffic on almost all of the 
highways goes one way at rush hour: to Boise in the morning, and out of Boise in 
the afternoon. Regions that have planned effectively for growth have made the 
most of existing infrastructure by ensuring that the job commute can go both 

 
 
453. Dougherty, supra note 21. 

454. Kate Talerico, Bieter Has Wanted Streetcar for over a Decade. The Project Could Soon Take a 

Step Forward, IDAHO STATESMAN (Aug. 12, 2019), 
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ways.457 This has been an express planning goal of larger cities, such as Copenhagen, 
that have ensured job opportunities all along the transit corridor.458 A bi-modal 
growth pattern for jobs has consistently shown to be one of the best ways to 
encourage public transportation planning.459  

That said, there is no way the region will see an effort to grow jobs across the 
region if it means that any one city—Boise or otherwise—faces fiscal problems as a 
result. To solve transportation, as a result, there needs to be a way to think about 
the costs and benefits of regional job growth. That could mean a new type of special 
district that pools the spoils of regional job share growth, which could incentivize 
communities like Boise to encourage job growth outside its boundaries. 

 Even if such a special district is not created, this example makes clear that 
transportation planning is not simply about moving people around, or even the size 
of the roads. It is a governance issue tied to the deployment of uses across a region. 
It implicates the financial future of local governments in unexpected ways. For that 
reason, transportation needs to be seen as central to the future of the region, but 
transportation’s future is dependent upon a meaningful deployment of uses across 
the region that permits the maximization of infrastructure. New approaches to that 
transportation planning can only begin when these broader implications of 
movement across boundaries is a necessity of individuals that is not always a shared 
priority of location-bound local governments.  

iv. Environment 

Idaho, and many red states, are not likely to require any type of meaningful 
environmental review, such as under the California Environmental Quality Act, any 
time soon.460 In part, that is a political issue: while Idaho values the beauty of its 
environment, the majority here do not value “environmentalists.”461 It is also partly 

 
 
457. E.g., Robert Cervero, Public Transport and Sustainable Urbanism: Global Lessons (Nov. 2006) 

(unpublished), 

https://escholarship.org/content/qt4fp6x44f/qt4fp6x44f_noSplash_e54103209a50d6f28c82c41cbb06

de1f.pdf?t=lc4zd0. 

458. Id. 

459. Id. 

460. CEQA: The California Environmental Quality Act, GOVERNOR’S OFF. OF RSCH. & PLAN., 

https://opr.ca.gov/ceqa (last visited June 2, 2022). 

461. See Rocky Barker, Boise State Survey Returns, Shedding Light on Idahoans’ Opinions on 

Environment, Other Issues, IDAHO STATESMAN (Feb. 19, 2016), 

https://www.idahostatesman.com/news/local/news-columns-blogs/letters-from-the-

west/article61146697.html#storylink=cpy. One of the more provocative declarations of this may be a 

road sign near Lowman, Idaho, where a large wildfire caused significant damage, which states, 

“Environmentalists…You Own This! Log It, Graze It, or Burn It!” See also MATTHEW MAY ET AL., BOISE STATE 
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an infrastructural issue: Idaho simply does not have the resources in its planning 
process to conduct the kind of elaborate, multiple alternatives analysis that 
California local governments conduct on even modest projects.462  

Still, the future of the region’s viability relies upon several key environmental 
constraints. Perhaps most importantly for the region’s growth, it needs to maintain 
access to open space and the broad expanses of Western terrain that make the 
place unique and attractive. Idahoans are an active set, and the ability to access 
such resources quickly is something Idahoans have come to expect. When the 
regional populations were small, that easy access occurred without any real 
thought. As the region grows, such access will only be maintained with planning.  

Here, again, the Copenhagen model is useful to contemplate. The growth of 
that city expressly sought to maintain access to open space in between corridors of 
development that radiated out from the city center.463 In doing so, the region 
ensured that everyone had access to open space nearby. The Treasure Valley’s 
development is still nascent enough that it could effectively plan significant 
meaningful open spaces throughout the region that would provide ongoing access 
to a Western lifestyle while also permitting growth to occur. The region’s Ridge to 
Rivers trail system is already an extraordinary resource connecting the foothills in 
the north of the region to the Boise River that flows down the region’s spine.464 That 
said, much of that infrastructure is primarily in Boise and would need to be 
replicated by other jurisdictions as appropriate to the contours of landscapes in 
other parts of the valley. 

v. Planning & Legal Culture 

For those who live in states with large populations, the state of Idaho’s legal 
statutes and planning culture can be a shock. The state’s statutes are often poorly 
worded with significant ambiguities in the key terms. There is almost never 
legislative history and, where there is, it is often not helpful. Municipal codes are 
routinely boilerplate, copied from local government to local government, with few 
fundamental changes. 465 Comprehensive plans in Idaho are often decades old; 

 
 
462. As but one example, Idaho cut funding for its statewide Bureau of State Planning and 
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463. Danish Nature Agency, supra note 319. 

464. See RIDGE TO RIVERS, https://www.ridgetorivers.org/ (last visited June 2, 2022). 

465. For instance, many Idaho counties have an almost identical code enforcement section 

routinely located in code section 1-4. For example, compare ADA CNTY., IDAHO, CODE § 1-4 (2021), with 

TWIN FALLS CNTY., IDAHO, CODE § 1-4 (2021). 
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planning codes are often, also, boilerplate.466 The place has been held together, in 
part, by a congenial culture and the fact that the problems faced thus far have not 
been that complex. While much of the state can go on in this state of haphazard, 
“limited,” and confusing governmental structure, the Treasure Valley cannot. 
Something has to give, and, even if it is conservative in nature, there has to be some 
collective effort to plan for the future something more than chock-a-block 
subdivisions and endless congestion.  

That will require professionalizing the planning culture, to begin. Idaho has 
very few planners who have passed the AICP exam, the profession’s only effort at 
credentialing.467 It also needs a master’s program for such planners since the only 
one offered in the region, at Boise State University, was shuttered several years 
ago.468 The profession also needs to be paid better. There is no reason that planners 
who are charged with the future development of the region should be paid less 
than police and fire department officials.469  Planning needs to be a profession, and 
it should be able to attract those with vision and a desire for public service to its 
ranks. 

Local governments should also, simultaneously, work to build the skills of real 
estate and construction professionals in the region. Much of the pushback on 
regulation is the concern among those in the real estate and construction fields that 
their livelihoods will be at stake.470 The Treasure Valley communities need to help 
train local real estate and construction professionals in the kinds of development 
processes that have long-term benefits for the region. That may mean training 
plumbers on how to install just-in-time water heaters, or training rooftop solar 
installers, or gardeners in xeriscaping for the region’s climate. Such investments in 

 
 
466. See, e.g., Chase Biefeldt, City Planners Working on Big Changes to Boise's Zoning Code, 
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the local real estate and construction community pay off in less opposition to 
change and a more skilled workforce that should be able to attract higher wages 
for more skilled labor. 

The legal profession also needs to be educated about planning beyond simply 
takings law. Few lawyers leave law school knowing anything about local 
government law except that some government regulations are a taking. Training 
lawyers to see everything as a taking is problematic because, in truth, almost 
nothing is a taking and it forestalls negotiation about meaningful project 
development that could yield a far better result for the project sponsor and the 
community at large. That means exposing law students early on to the 
administrative processes of land use planning, but also the rich texture and 
experience of land use practice.  

 Similarly, Idaho’s case law exhibits a results-oriented approach that seeks 
to decide individual cases but ignores other norms about how land use practice is 
supposed to work. There is perhaps no better example than a case where a project 
sponsor wanted a height exception for an agricultural facility.471 The project 
sponsor filed for a conditional use permit, and was denied with the board telling 
him to file for a variance.472 Instead, a lawsuit ensued, with the Idaho Supreme 
Court upholding the board’s decision.473 However, the Idaho Legislature decided to 
change the statute to permit a conditional use permit for height, which goes against 
over a century of planning practice across the country.474 Idaho needs to stop 
making such results-oriented decisions based on individual cases if it is ever going 
to meaningfully plan for the future of a region with over a million persons. 

IV. CONCLUDING REMARKS 

Several years ago, an organization calling itself “Vanishing Boise” started 
operating on the Internet and social media.475 Before long, the group had obtained 
a popular following opposing projects that would alter the character of the region. 
The city’s fourth-term mayor, David Bieter, largely sought to ignore the group, 
perhaps considering it a small-scale operation. But the group began to gain steam, 
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and power, which ultimately led to public confrontations between the mayor and 
the group’s leader. 476 It opposed a baseball stadium the mayor wanted to build, 
showing up in a rowdy neighborhood meeting that the project’s attorney, a veteran 
of the region’s land use battles, said was unlike anything he’d ever seen.477 The 
mayor wanted to hire a world-famous architect to design a new library, but the plan 
would require moving a modest wooden house that housed a literary society.478 
Again, the mayor’s instinct was to push ahead without seeking to placate the group 
that opposed the project because it would tear down the historic house. The group, 
however, began a campaign to change the city code to require a vote on any major 
project that would require the city to take on significant debt.479 The measure 
passed.480 In part because of these missteps, the previously popular mayor lost an 
election for a fifth term to a city council member who ran against him to the political 
left, something remarkable in a largely conservative area. 481  

The lessons here should not be lost on the region as a whole. If there is not a 
concerted effort to address growth in a way that is acceptable to the community, 
there will likely be a backlash that seeks to prohibit the kinds of infrastructural 
choices that could bring long-term success to the region.  

Boise’s story is compelling not because it is unusual, but because it evinces all 
the usual components that face fast-growth cities. This kind of growth has 
happened so often before since World War II that it should not even be news. But 
time and again, communities have failed to learn the lessons of other cities that 
have gone before them. They have failed to work together across boundary lines to 
build a collective future for the region. They have been hamstrung by state 
politicians that do not like the tenor of the growth because it doesn’t fit with their 
preferred rural values. And they have failed to invest in the human infrastructure—
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the planners and the lawyers—that can create the tools of governance to make the 
most of growth. It will be Boise’s decision whether to learn lessons from the past, 
but it can no longer be said that such cities have no predecessors to learn from. 
There are so many places that have failed in all of these ways, and the undesirable 
result is well known.  

What matters now is a willingness to build coalitions in the region that place 
vision for the future above all else. If that can’t happen in Boise, it is worth thinking 
about under what conditions we could ever expect a mid-sized city undergoing 
tremendous growth to think meaningfully about its growth and change direction 
before it ruins itself. Boise may be one of the country’s best litmus tests for whether 
twenty-first century cities can glean the mistakes of land use planning’s last one 
hundred years, or if the known mistakes of the past remain doomed to repeat 
themselves in Boise’s western suburbs, and in other fast-growth cities around the 
country. 

Still, Boise’s leaders must be offered some grace. Despite knowing that growth 
will come, despite knowing all the options that have failed before, there is no 
obvious solution to growth that any American city has found. These problems of 
rapid urbanism at the industrial scale challenge the first generation of community 
leadership tools built to address them. That is all the more reason to embrace a 
spirit of ingenuity than ever before. 
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