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Rebranding Batman

ALICE PREMINGER"

While one could reasonably characterize fan fiction as "socially contro-
versial,” with some lauding the practice as a creative outlet and others meeting
it with sneers, legally speaking, its position is undeniably precarious. Fan con-
tent, including fan fiction and fan films, lives in the liminal space between cop-
yright infringement and fair use. Fan creators argue their works are motivated
by a desire to connect with beloved copyrighted expressive works—frequently
popular media franchises—and are intended only for enjoyment by themselves
and very small fan communities. Copyright owners find the practice of creating
fan work far less innocuous, claiming the works threaten to undermine the
value of their franchises by creating competition with sanctioned works and
over-saturating their markets.

This article attempts to reconcile this conflict by turning to trademark law,
and its "likelihood of confusion™ standard. The article will argue that the types
of expressive works that typically give rise to fan works—media franchises—
are so heavily branded and commodified that they closely resemble tangible
products. Corresponding to this product-like quality are a distinctive set of
ownership interests that are highly reminiscent of a trademark owner’s interest
in their brand. These interests diverge from the normative functions of copy-
right law in a significant enough manner such that tailoring a specific frame-
work is warranted. Trademark law can offer the copyright regime a set of key
principles that can be adopted within its existing framework to accommodate
the interests of rightsholders without squelching the creativity of fans.

* Alice Preminger is a J.D. candidate at Northwestern Pritzker School of Law.
Great thanks to both Peter DiCola, for his guidance, thoughtful commentary and
endless patience, Zoe Levine for her invaluable insight into fan communities.
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Introduction

Harry Potter is raised by an eccentric biochemist who’s both fully aware
and completely supportive of his identity as a wizard.* Tony Stark is confronted
with a disgruntled Shrek and Donkey, who turn up in his office without warning.?
Darth Vader finally achieves his dream of throwing himself a backyard birthday
party.> While the magical world of Harry Potter is vast, the multi-dimensional
Multiverse, stretching even beyond the Galaxy Far Far Away is the human imagi-
nation and our need to tell stories. Few channel this creative drive toward their pro-
fessional career, but the rest of us must get our fix in other ways. We ravenously
devour arts and entertainment, spend hours immersed in daydreams, and may even
indulge in petty gossip from time to time. We also, of course, develop creative
hobbies, among the most notorious of which is producing fan fiction.

One could reasonably characterize fan fiction as socially “controversial,”
with some lauding the practice as a creative outlet and others meeting it with
sneers; legally speaking, however, its position is undeniably precarious. Fan fiction
and, by extension, all fan-generated content* occupies a space somewhere between
infringement and fair use.®> While it may be tempting to call the space a gray area,
it’s really more of a black box. When it comes to unauthorized works, copyright
owners typically operate in the realm of extremes, with enforcement strategies
ranging from non-enforcement to mercilessly dispensing cease-and-desist letters.®
In the case of the latter, almost all do cease and desist, as day care centers and
grieving families are understandably squeamish about the prospect of getting
sued.” While this pre-empts expensive and time-consuming litigation, it also pre-
empts the development of case law.?

Thus far, academic conjecture has had to stand in for legal precedent, with
most arguing that fan fiction falls squarely within fair use.® While fair use can and
should provide refuge for most fan works, pointing to the fair use doctrine alone is

1. Less Wrong, Harry Potter and the Methods of Rationality, FANFICTION.NET, https://www.fan-
fiction.net/s/5782108/1/Harry-Potter-and-the-Methods-of-Rationality ~ [https://perma.cc/4J6M-2T6A]
(last visited May 12, 2022).

2. Midnight Wolf, Shrek in the MCU, QUOTEV.COM,
https://www.quotev.com/story/12946553/Shrek-in-the-MCU [https://perma.cc/SXMA-NE7R]_(last vis-
ited May 12, 2022).

3. CowsLovePennies, An Unexpected Guest, FANFICTION.NET, https://www.fanfic-
tion.net/s/2607903/1/An-Unexpected-Guest [https://perma.cc/A7DJ-QH54] (last visited May 12, 2022).

4. This article uses “fan content” and “fan works” to refer to all fan created expressive works,
including written stories, films, visual art, music, and merchandise including clothing and accessories.

5. See Mynda Rae Krato, Fictitious Flattery: Fair Use, Fan Fiction, and the Business of Imitation,
8 INTELL. PROP. BRIEF, 92, 93 (2016).

6. Steven Hetcher, Using Social Norms to Regulate Fan Fiction and Remix Culture, 157 U. PA. L.
REv. 1869, 1888-89 (2009).

7. Elisa Menendez, Disney Bans Grieving Father from Having Spider-Man on Son’s Grave,
METRO (July 5, 2019), https://metro.co.uk/2019/07/05/disney-bans-grieving-father-spider-man-sons-
grave-10118348/ [https://perma.cc/PBJ8-9WQC]; Why Disney Threatened to Sue Daycare Centers,
ZENBUSINESS (Dec. 13, 2021), https://www.zenbusiness.com/blog/disney-threatened-sue-daycare-cen-
ters/ [https://perma.cc/2QD2-Y8VA].

8. Johnathan Bailey, The Messy World of Fan Art and Copyright, PLAGIARISM TODAY (May 3,
2010), https://www.plagiarismtoday.com/2010/05/13/the-messy-world-of-fan-art-and-copyright/
[https://perma.cc/TAM7-967Y].

9. Id.
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not enough to ensure that fan creators have the freedom and security to engage
with a beloved passion. Instead, a systemic approach to fan works ought to be cre-
ated so that a fair use analysis produces consistent, predictable outcomes.

To do this, one might look beyond copyright law itself and turn to its sib-
ling regime, trademark law. This article will argue that the types of expressive
works that typically give rise to fan works (i.e., media franchises) are so heavily
branded and commodified that they closely resemble tangible products. Corre-
sponding to this product-like quality are a distinctive set of ownership interests that
are highly reminiscent of a trademark owner’s interest in their brand. These inter-
ests diverge from the normative functions of copyright law in a significant enough
manner such that tailoring a specific framework is warranted. Trademark law can
offer the copyright regime a set of key principles that can be adopted within its ex-
isting framework to accommodate the interests of rightsholders without squelching
the creativity of fans.

This piece proceeds with Part I, which considers the nature of fan works
and the interests of fan creators, then juxtaposes them to those of conventional au-
thors. Part 11 then examines how existing copyright and trademark regimes address
fan works, and identifies gaps and shortcomings. Part 111 explains how the nature
of media franchises renders them akin to branded products, and proposes the adop-
tion of a copyright-specific version of trademark’s “likelihood of confusion” test.
Part 111 also suggests incorporating this analysis into a tailored version of the fair
use test that rewards non-commercial fan works that present a low likelihood of
confusion with authorized content from the rightsholder’s franchise.

l. Fans vs. Authors: A Tale of (Not-So) Conflicting
Interests
A. Fans’ Interests

1. The Nature of Fan Works

Fan works may most simply be defined as non-professional creative
works based on an existing “identifiable segment of popular culture.”'° Fan crea-
tors draw upon existing media to produce their own novel works, using familiar
characters and fictional worlds to tell new stories.'! Despite being non-profes-
sional, many fan works are skillfully executed, with fan creators engaging in exten-
sive external research in an effort to achieve a cohesive, consistent, and believable
final product.*? While the majority of fan works are literary narratives, or “fan fic-
tion,” they may also take the form of films, music, and visual art.*3

While the fan works themselves are typically created by individual au-
thors, fan creators are often part of a collective endeavor comprised of a broader

10. Rebecca Tushnet, Legal Fictions: Copyright, Fan Fiction, and a New Common Law, 17 LoY.
L.A.ENT. L. REV. 651, 655 (1997).

11. 1d.

12. See Emma Lord, 13 Things Fan Fic Writers Are Tired of Explaining, BUSTLE (Mar. 23 2015)
https://www.bustle.com/articles/71438-13-things-fan-fiction-writers-are-very-tired-of-explaining
[https://perma.cc/U499-RXYW].

13. Patrick McKay, Culture Of The Future: Adapting Copyright Law To Accommodate Fan-Made
Derivative Works In The Twenty-First Century, 24 REGENT U. L. REV. 117, 121 (2011).
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fan culture.X Fan creators are often members of “fandoms,” or communities of in-
dividuals similarly devoted to a particular franchise.’® Fan works are distributed
through multiple channels, with the earliest fan fiction disseminated as physical
“zines” at fan conventions. *® More modern works are often found posted on inter-
net forums and fan sites, or distributed privately through email listservs.” While
the archetypical female tween and teen fan fiction writers do have a presence
among fan communities, fandoms are not monoliths, and they also include creators
of every age and gender identity.'® Further, unlike the popular perception of the fan
fiction author as obsessive and unsophisticated, fan creators include highly suc-
cessful professionals among their ranks, including professional writers.®

Fan works themselves are as varied as the people who create them. The
myriad genres of fan works include “alternate universe” stories, transplanting a
franchise’s characters into a new setting; “crossover” works, bringing together
characters and settings from multiple properties; “angst” stories, based on the main
character’s suffering; and “fluff” stories, based on the main character’s triumphs.?°
By far the best known and most notorious genres are “Slash” and “Mary Sue.”?*

“Slash” fiction refers to the genre of fan works exploring same-sex ro-
mantic pairings between fictional characters.?? While those outside fan communi-
ties may find some of the more graphic slash stories especially delicious fodder for
mockery (particularly those based on franchises targeted at children), most slash
works are far less salacious than the handful of graphic stories about eight-way
polyamorous relationships between Lego characters.? Instead, many slash works

14. Tushnet, supra note 10, at 655-656.

15. Library  of the Future, Fandom, = AMERICAN  LIBRARY  ASSOCIATION,
https://www.ala.org/tools/future/trends/fandom [https://perma.cc/9C98-DUJE] (last visited May 11,
2022).

16. David Plotz, Luke Skywalker is Gay?, SLATE (Apr. 14, 2000), https://slate.com/news-and-poli-
tics/2000/04/luke-skywalker-is-gay.html [https://perma.cc/XA3L-DQTD].

17. Nicole Pellegrini, FanFiction.Net vs. Archive of Our Own, HOBBYLARK (Oct. 14, 2021),
https://hobbylark.com/fandoms/fanfictionnet-vs-archive-of-our-own [https://perma.cc/D37N-BZVR].

18. Melissa Taylor, FanFic Is Big with Teens and Tweens: Here’s What Parents and Educators
Need to Know, BRIGHTLY, https://www.readbrightly.com/what-parents-educators-need-to-know-about-
fanfiction/ [https://perma.cc/44HU-L8FS] (last visited May 11, 2022); Plotz, supra note 16; Sarah Shaffi,
From Fans to Famous: 8 Authors Who Started out Writing Fan Fiction, STYLIST, https://www.styl-
ist.co.uk/books/el-james-cassandra-clare-rainbow-rowell-fanfiction/248413 (last visited Dec. 16, 2022);
Emma Whitford, Lev Grossman, S.E. Hinton and Other Authors on the Freedom of Writing Fanfiction,
VULTURE (Mar. 15, 2015), https://www.vulture.com/2015/03/6-famous-authors-whove-written-fanfic-
tion.html.

19. Id.; HENRY JENKINS, TEXTUAL POACHERS 47 (2013).

20. Yolanda Saray, From the Fluff to the Angst. The Popular Fanfiction Genres, MeDIUM (Mar. 31,
2020), https://medium.com/@ysgomez/from-the-fluff-to-the-angst-the-most-popular-fanfiction-genres-
270379d2559 [https://perma.cc/N7UK-DGLB].

21. Laura Miller, A Reader’s Advice to Writers: Beware of Mary Sue, SALON (April 21, 2010),
https://www.salon.com/2010/04/21/mary_sue/; JR Thorpe, 5 Things You Should Know About Slash Fic-
tion, BusTLE (Nov. 17, 2105), https://www.bustle.com/articles/124101-5-things-you-should-know-
about-slash-fiction.

22. JR Thorpe, 5 Things You Should Know About Slash Fiction, BusTLE (Nov. 17, 2015),
https://www.bustle.com/articles/124101-5-things-you-should-know-about-slash-fiction
[https://perma.cc/RI8K-QFQL].

23. Rachel North, 50 Shades of WHAT now? 12 of the Internet’s Most Bizarre Works of Fan Fiction,
EmMPIRE, Nov. 2, 2015, https://www.empireonline.com/movies/features/weirdest-fanfiction-online/
[https://perma.cc/YH8L-RXA3].
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are solidly in the realm of the mundane, including the popular series of Star Trek
fictions reimagining Spock and Kirk as domestic partners navigating the banalities
of family life.?*

“Mary Sue” works, on the other hand, are a class of fan stories that in-
volve the insertion of more inclusive characters into familiar but homogenous
properties.® The genre is named for “Lieutenant Mary Sue,” the lead character in
an early Star Trek fan fiction, who serves as the first female commander of the
USS enterprise, a role previously filled only by men.?® While initially centered
upon placing women in prominent roles traditionally reserved for men, the genre
has since expanded to include greater representation of a broader range of under-
represented identities, including ethnic and racial minorities, LGBTQ characters,
and characters with disabilities.?” The genre’s popularity stems from the desire to
include characters whose perspectives are left out of franchises which are “au-
thored, directed and filmed mostly by men,” giving women and other marginalized
identities the opportunity to “subvert that perspective, fracture a story, and recast
it.”?8

The majority of fan works are based on prominent and broadly-dissemi-
nated media franchises, including Star Trek, Star Wars, Harry Potter, Lord of the
Rings, Game of Thrones, Twilight, Marvel, and Disney, just to name a few.? But
fan works have been inspired by a wide range of content beyond popular fictional
media franchises. Bill Nye has an active fandom, which has produced stories rang-
ing from ill-fated experiments, to weddings, to Dance Dance Revolution competi-
tions.> Popular commercial characters like the Trix Rabbit enjoy a fan following,
as do heavily advertised brands.3! Even video games receive attention, with one
notable Pong fan fiction recounting the plight of “Ball,” and their attempt to finally
break free and escape from the game.®? Fan works may center upon central charac-
ters or more peripheral ones, or may eschew existing characters entirely and in-
stead insert new characters into a familiar fictional world.*

24. The Stowaway, ARCHIVE OF OUR OWwN, https://archiveofourown.org/works/3209417/chap-
ters/7005932 [https://perma.cc/9KAL-C22R] (last visited May 12, 2022).

25. Anupam Chander and Madhavi Sunder, Everyone s a Superhero: A Cultural Theory of ‘Mary
Sue’ Fan Fiction as Fair Use, 95 CAL. LAw. Rev. 597, 599 (2007).

26. Id.

27. 1d. at 601; Rae Binstock, Why Do Queer People Write Fan Fiction? To See Themselves in Main-
stream Culture, SLATE (May 30, 2016), https:/slate.com/human-interest/2016/05/queer-people-write-
fan-fiction-to-see-themselves-in-mainstream-culture.html [https://perma.cc/E27Q-BWPP].

28. Elizabeth Minkel, Why it Doesn 't Matter what Benedict Cumberbatch Thinks of Sherlock Fan
Fiction, NEw STATESMAN (Oct. 17, 2014), https://www.newstatesman.com/culture/2014/10/why-it-
doesn-t-matter-what-benedict-cumberbatch-thinks-sherlock-fan-fiction [https://perma.cc/2JCG-38RB].

29. Hrvoje Milakovic, 10 Biggest and Best Fandoms in the World, Ranked, FICTIONHORIZON (Oct.
18, 2021), https://fictionhorizon.com/biggest-and-best-fandom/ [https://perma.cc/BM76-GGD9].

30. Erin McCarthy, 6 Amazing Plots from Bill Nye Fan Fiction, MENTAL FLOSS (Nov. 27, 2012),
https://www.mentalfloss.com/article/31612/6-amazing-plots-bill-nye-fan-fiction
[https://perma.cc/3KWL-MGBD].

31. Among these include a fan fiction about Folger’s foray into wedding catering, and a Snuggy
sweater that goes rouge, Erin McCarthy, 12 Subjects We Didn 't Realize Had Their Own Fan Fiction,
MENTAL FLOss (Dec. 12, 2012), https://www.mentalfloss.com/article/31887/12-subjects-we-didnt-real-
ize-had-their-own-fan-fiction [https://perma.cc/9MZE-BL5Q].

32. McCarthy, supra note 31.

33. Rebecca Tushnet, User-Generated Discontent: Transformation in Practice, 31 CoLum. J.L. &
ARTs 101, 107 (2008).
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Fan fiction has historically been treated as a “tolerated use,” with the
owners of the copyrighted franchises generally turning a blind eye.®* But the inter-
net has only grown in ubiquity, and fan creators are becoming ever more visible,
expanding beyond the confines of little-known fan sites to mainstream platforms
like YouTube.®® Further, with the increasing sophistication of phone cameras and
film editing software, what have historically been low-tech passion projects are
now venturing into the realm of high-production value commercial films.3®
Rightsholders have taken note of these more high-profile works, and some have
moved beyond cease-and-desist letters and actually initiated litigation.*” However,
since little case law has developed, fan creators and franchise owners alike are left
with little more than speculation regarding how such infringement lawsuits may
play out.® With rising stakes for both fan creators and rightsholders, the copyright
regime may need to develop a clear approach to fan works that can be used by fan
creators ex-ante to avoid incurring liability.

2. The Purpose of Fan Works

Fan creators are frequently met with condescension surrounding what crit-
ics call eccentricity, obsession, or even perversion. Their very relationship with
creativity is treated with derision.®® Fan creators have been labeled as lazy and un-
imaginative, or, as Tolkein put it, “writing in others’ universes” as a means of “tak-
ing the easy way out.”® This narrative is appealing and fits neatly within the fa-
miliar copyright paradigm whereby creative expression is intended to have a broad
social benefit and must be motivated by the promise of economic profit.*! But like
many convenient narratives, it’s also wrong.

Fan authors’ interests sharply differ from those of other authors.* First,
unlike other authors and artists, fan authors aren’t creating to be “authors.” Ad-
monitions like Tolkien’s fail to take into account that fan authors aren’t writing “in
someone else’s universe” because they want to write but otherwise don’t know
how. They write in that universe because they want to be in that universe.* This is
the entire point: writing in the universe of a franchise isn’t a means to an end, it’s
the end itself. This becomes clear when considering the fan writers who are them-
selves professional authors. Often such authors’ professional writing is in entirely
different genres, using different characters, and telling completely different types

34. Tim Wu, Tolerated Use, 31 CoLUM. J.L. & ARTS 617, 619 (2008)

35. Hetcher, supra note 6, at 1931.

36. Id. at 1910.

37. Paramount Pictures Corp. v. Axanar Productions, Inc., 2017 WL 83506.

38. Tushnet supra note 10, at 664.

39. Henry Jenkins, Star Trek Rerun, Reread, Rewritten: Fan Writings as Textual Poaching, 5
CRITICAL STUDIES IN MASS COMMC’N, 85, 85 (1988).

40. George Martin, FAQ, GEORGE R.R. MARTIN, https://georgerrmartin.com/for-fans/fag/
[https://perma.cc/VQB6-E4U6] (last visited May 12, 2022).

41. Author’s Guild vs. Google, 804 F.3d 202, 212 (2™ Cir. 2015).

42. Infra Part LA.

43. Martin, supra note 40; Sadie Trombetta, Why Fanfiction is Good for Readers—and Writers,
BusTLE (Mar. 3, 2017), https://www.bustle.com/p/why-fanfiction-is-a-good-thing-for-writers-readers-
39359 [https://perma.cc/92EE-BHVB] (responding to Tolkein and Martin by explaining the purpose of
fan writing: “fans love their stories, love their characters, love their worlds, and just want more of it”).
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of stories.* Meg Cabot, author of the popular Princess Diaries series, has been vo-
cal about her own Star Wars fan fiction practice and its role in her development as
a storyteller. *® Cabot’s fictional world, involving a socially awkward American
teenager being abruptly thrust into European aristocracy, is radically different than
Lucas’s multi-planet universe of Star Wars, which is replete with futuristic tech-
nology, robots, and aliens. Whatever utility Cabot found in fan writing, it clearly
wasn’t a creative shortcut allowing her to avoid the more difficult task of creating
something new.*®

Having dispensed with the idea that fan creators generate works as a way
to circumvent the more arduous aspects of the artistic process, the question re-
mains what function fan creation does serve. While there are likely as many rea-
sons for creating fan works as there are fan creators, a handful of common themes
emerge. First, there is the notion that fans create works as a means of “giving
themselves what they want.”*’ While perhaps reductive in its phrasing, fan works
are ultimately about fans engaging with an existing property in a way that serves a
personal need separate from generating an audience. “Mary Sue” works, discussed
supra, are a salient example of how fan creators might generate works as a means
of inserting people like themselves into worlds in which they’re absent.*® Fan crea-
tors are frequently members of marginalized or less privileged groups. Substituting
female, queer, transgender, and non-binary persons, and persons of color, for the
typically straight, white, cis-gendered males dominating popular franchises is a
means of pushing back on stereotypes about these underrepresented communi-
ties.*° By promoting inclusiveness in this manner, the original works become more
relatable and relevant to groups of people that haven’t historically been represented
in popular media.>®

Just as fan works help fans connect to the original work itself, they also
connect fans to each other. Because media franchises are so deeply entrenched in
popular culture, they have taken on profound social meaning such that engaging
with franchises is a means of engaging with culture more broadly.>* Unlike general
audiences, fan creators are not content to be passive consumers of media. Instead,
they strive to create their own interpretations of works that they may share with
other like-minded people.>? Further, because the ubiquity of certain franchises has
imbued the characters and settings contained within them with a social meaning,
members of fandoms share a common language that facilitates and strengthens per-
sonal connections among them.>® Fan communities are unique sites of

44. Lord, supra note 12.

45. Meg Cabot, Fan Fiction, Mec’s BLog (Mar. 8, 2006), https://www.meg-
cabot.com/2006/03/114184067156643148/ [https://perma.cc/GY9Z-AP4AC].

46. Or, in the words of Campbell v. Acuff-Rose Music, “to avoid the drudgery of having to work up
something fresh.” 510 U.S. 569, 591 (U.S. 1994).

47. Devin Faraci, Will Star Wars Just be Fanfic From Now On, BIRTHMOVIESDEATH (Dec. 24,
2015), https://birthmoviesdeath.com/2015/12/24/will-star-wars-just-be-fanfic-from-now-on
[https://perma.cc/6X8K-LCYZ].

48. See Chander and Sunder, supra note 25, at 609.
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membership, where writers connect and support each other. Members use shared
knowledge and common language to develop stories, and they bond with each
other in the process.> Fan creators share feedback and offer advice about how to
develop or improve a piece, sometimes even suggesting possible directions for fu-
ture works.>® If fan creators may be said to be targeting an “audience,” it’s not the
passive, general audience targeted by media producers. Instead, these audiences
are highly participatory and engage with fan-generated content not merely for pur-
poses of consumption, but also for social connection.>®

What motivates fan creators then is not the prospect of monetary gain or
professional advancement. Creation of fan works is internally motivated, driven by
the desire for connection, whether with others or with the work itself. While fan
works may have significant social benefits, especially those incorporating un-
derrepresented identities and presenting new perspectives, the fundamental utility
of fan creation is far more intimate than cultural enrichment writ large. The en-
deavor is a personal one: a means of enjoying the culture that has already been en-
dowed to society.

B. The Authors’ Interests

1. Moral and Reputational Interests

Copyright law does not generally recognize “moral rights,”®” or an au-
thor’s “right to object to any distortion, mutilation or other modification of or de-
graded action” regarding their work that would be “prejudicial to [the author’s]
honor or reputation.”® Yet, authors frequently cite these types of personal interests
when articulating concerns about certain types of fan content. J.K. Rowling, who
has otherwise voiced support and even encouragement of Harry Potter fan fiction,
was quick to specify that fan works “were not to be obscene,” and she has referred
to sexually explicit fan fiction as “a matter of serious concern.”*®

Such concerns typically stem from two sources. The first source is the au-
thor’s desire to protect their reputation as an artist among their audiences.®® The
second is a more personal “integrity interest” in the preservation of the expressive

54. Evans, Davis, et. al. More than Peer Production: Fanfiction Communities as Sites of Distributed
Mentoring, ACM DIGITAL LIBRARY (Nov. 25, 2017),
https://dl.acm.org/doi/pdf/10.1145/2998181.2998342 [https://perma.cc/BKQ4-QYJG] (proceedings of
the 2017 ACM Conf. on Comput. Supported Coop. Work and Social Computing).

55. Tushnet, supra note 10, at 657.
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work the author created and to which the author has become personally attached.5!
Fan works jeopardize both of these interests, as they place the author’s characters
and fictional worlds outside of the author’s control, creating the potential for uses
the author might find distasteful or offensive.

An author’s concerns about their reputation regard both the author’s per-
ceived artistic value as well as their broader social appeal. Since fan fiction is often
construed as being synonymous with “low quality,” authors may bristle at the pro-
spect of the proliferation of inferior quality work that may be confused with their
own.%? Further, because fan works often deviate substantially from the author’s
original story line, characters and plots may be used in a way that’s fundamentally
inconsistent with the original work, eroding the work’s internal logic and the integ-
rity of its narrative structure.®® Even absent a risk of confusion, the existence of a
vibrant fan community alone may prove threatening to certain authors. These au-
thors may fear the stigma of having produced the “type of work” that gives rise to
fan fiction, which may be construed among certain artistic communities as less cul-
turally valuable.5*

Accompanying these concerns are fears surrounding the loss of certain
fan bases. In her takedown notice to the fan site “Harry Potter in the Restricted
Section,” which was home to a collection of adult-themed Harry Potter fan fiction,
Rowling explained, “there is plainly a very real risk that impressionable children
... will be directed to your sexually explicit website.”®> Because the Harry Potter
franchise was fundamentally directed towards children, Rowling feared that mate-
rial “most right minded people would consider wholly inappropriate for minors”
would undermine the franchise’s family-friendly image and alienate its primary au-
dience.%

Beyond reputational concerns, many authors describe a more spiritual
connection to the worlds they have created. Commentators have recognized this in-
terest, referred to as the “artistic right” of an author to prevent the “spiritual prod-
ucts of the mind” from being altered without consent.®” In a manner analogous to
Radin’s conception of “property as personhood,” the thinking goes, an author
ought to be able to control the use of her work upon which the author is deemed to
have “projected her personality.”% Under this “romantic theory of authorship,” the
emotional needs of the author take precedence over any creative opportunities for
fans wishing to utilize the fictional world in their own fan works.®® In this para-
digm, using a fictional world in a manner with which the author disagrees is tanta-
mount to a personal injury.”® While Hannah Potter and the Continuity Crisis may
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67. Ernest Bruncken, The Philosophy of Copyright, 3 MusICAL Q., 477, 479, 482 (1916).
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not include any content that’s “obscene” in the traditional sense,’* given Rowling’s
well-documented condemnation of transgender youth, a story depicting the teenage
Potter coming out as a young woman may nevertheless be construed as personally
offensive.”

These theorists argue that, by using the author’s work to create their own
stories, fan creators hijack the personality of the author in a manner that under-
mines the author’s sense of personal integrity. Meg Cabot describes this discomfort
in her discussion about her relationship with fan fiction. She compares reading cer-
tain works to “watching someone | know and love do something totally out of
character.””® This feeling of disappointment, even betrayal, has been echoed by
many and argued by some to be the grounds for using copyright protection as a
normative force to protect artistic integrity.’*

2. The Interest in Commercial Exploitation

The other fundamental interest of an author is the interest in being able to
commercially exploit their work.” Copyright not only recognizes this interest, it is
in fact premised upon it.”® The exclusive rights conferred by the Copyright Act, in-
cluding the rights to reproduction and preparation of derivative works, function to
maximize authors” opportunities to commercially exploit their work.”” Fan works
are threatening to authors who perceive them as having the potential to diminish
the economic value of their own work. By allowing a fan creator to produce a work
based on the original piece, the authors lose their exclusive right to use copyrighta-
ble elements of their creation to produce derivative works.”

This is concerning to authors for several reasons. First and foremost, there
is the fear that the fan work may come to compete with, or even substitute for, the
original work and any potential derivative works the author may choose to pro-
duce.” While the precise contours of the scope and purpose of the derivative
works right are somewhat fluid, it has frequently been invoked as a way to address
the perceived threat of competition.2® Commentators postulate that in the absence
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of the derivate works right, the authors will need to cede various forms of control
over the production of their work.8

For example, there has been much speculation about the value of deriva-
tive works right as stemming from allowing the author to retain control over pro-
duction timelines.®? Timing of releases for derivative works has been theorized as
playing a key role in an author’s ability to optimize the market for their work.%3
Derivative works released too quickly may compete with the original work, while
waiting too long might result in a market losing interest.2* Confronted with the
pressure to stay ahead of any particularly compelling fan works, authors may be
forced to release new derivative works prematurely.®® Such an untimely release,
theorists argue, means the author will be unable to “extract the full value” from
their original work, as derivative works are released on the heels of each other and
saturate a work’s market.2® Retention of control over derivative works theoretically
allows the author to “protect” elements of their works, including characters, set-
tings and plotlines, while forthcoming derivative works are in production.®’

Leaving aside considerations of the derivative works market, authors are
also concerned about being confronted with the possibility of free-riding and other
forms of unfair competition at the hands of fan creators.% Unfair competition
claims frequently play accompanying roles to copyright suits, illustrating the
strong link between infringement and competition.8® They argue that in creating
derivative works based on the author’s original writing, fan creators appropriate
the author’s content, which they may then attempt to pass off as their own.%

Finally, authors have the normative interest in protection against the per-
ceived loss of value of their work arising from fan creator’s heavy use of their
characters, settings, and other distinctive content.®* Similar to concerns regarding
market saturation arising from an author’s own derivative works, authors fear that
co-existence with innumerable fan works may result in a loss of consumer interest,
as audiences are bombarded with a slew of similar works.®? Having lost its distinc-
tiveness and unique character, there will be little drawing prospective audiences to
the original author’s work, resulting in the diminution, if not evaporation, of the
original author’s market.*®
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Il.  Fan Fiction and the Existing Legal Regimes: An
Exploration of Plot-Holes

A. Fan Fiction and Copyright Law

1. Fan Friction as Prima Facie Infringement

Fan fiction is prima facie infringement of two of the exclusive rights
granted by the Copyright Act. The first is infringement of the right to exclusively
reproduce material.* This type of infringement happens when fan creators use pro-
tectable elements of the rightsholder’s work in their own creations, including char-
acters and settings.®® The protectability of characters under copyright law is well-
established.®® Characters are generally held to be protectable so long as they have
both “physical and conceptual qualities,” are “sufficiently delineated” as to be
“recognizable as the same character” and are “distinctive” with “unique elements
of expression.”®’ Fan works almost always involve the types of well-delineated
and distinctive characters that enjoy copyright protection.®® By using the character
in their own work, the fan creator reproduces original copyrighted content, as de-
spite being imagined in “new and startling situations,” the characters retain those
unique elements of expression present in the original work that make them recog-
nizable.*® While the protectability of settings has received less attention, the same
framework might logically be applied to these and other non-narrative elements of
plot-driven expressive works, including physical structures, such as the USS Enter-
prise or the Hogwarts Castle. %

The second exclusive right fan fiction arguably infringes upon is the right
to prepare derivative works.’®* While many fan works explore dimensions of a
franchise that haven’t been— and are unlikely to be—explored by the rightsholder,
they draw upon and reconstruct elements of the original in a manner that could be
characterized as derivative.'% While the characters reimagined in fan works often
feature new characteristics, they also must retain sufficient core traits to make
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them recognizable. % Retention of those core traits thus results in a type of “non-
literal” copy that constitutes infringement of the derivative works right.2%
2. Fan Fiction and Fair Use

While many fan works would be found to be infringing, fan writers may
avoid liability in certain circumstances by claiming fair use. To determine whether
an otherwise infringing use is “fair” courts consider:

1. The purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;

2. The nature of the copyrighted work;

3. The amount and substantiality of the portion used in relation to the copy-
righted work as a whole;

4. The effect of the use upon the potential market for or value of the copy-
righted work.1%°

At first blush, the fair use test would seem to weigh heavily in the fan cre-
ator’s favor. The works are ostensibly highly transformative in character, as they
imagine characters in vastly different situations, and with starkly different identi-
ties.1% Assuming such transformativeness, there would thus be a lower likelihood
of finding a negative market impact, as the rightsholder is unlikely to authorize a
similar derivative work, or license the seemingly outlandish use.'%” The nature of
the rightsholder’s copyrighted work is certainly expressive, and thus “closer to the
core of what copyright seeks to protect.” But, given that the nature of the chal-
lenged use is engaging with a cherished and culturally significant media franchise,
the original work necessarily has to be creative.'% And while the use of an entire
character may be quantitively and qualitatively substantial, the fan creator must use
at least a bare minimum of the original work to ensure their work is recogniza-
ble.1%°

When considering each factor in turn, however, the test becomes slightly
more unstable. While fan fiction may function as a way for fans to connect with
each other and a beloved media franchise, its purpose also could be characterized
as a way for fans to entertain themselves.'!° Irrespective of impetus, fans’ use of
original material to create appealing new storylines serves fundamentally the same
entertainment-function as the authorized content. And while some fan works cer-
tainly have elements of critique or commentary, ** many others do not, and in-
stead engage with the original content with reverence. Far from having a trans-
formative purpose, the works may be construed as a means for fans to give
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themselves more of what they want without having to wait for the rightsholder to
produce additional content.'*?

The transformative status of fan works remains unclear even when con-
sidered in other terms, including the imbuing of new aesthetics, insights, and un-
derstandings.!*® Certainly, many fan works give rise to new insights, as they imag-
ine divergent story lines and settings, eliminate certain characters and add new
ones.'* Some change enough to completely alter the aesthetic of the original, like
by changing the setting or adding characters from other fandoms.**® But other fan
works may involve little more than a shift in character perspective, or more nu-
anced exploration of a character’s inner life.}*® Such changes may be too subtle for
a finding of transformativeness, particularly if their primary purpose is to engage
audiences in the same manner as the franchise owner.!’

Complicating the transformativeness calculus is the fact that the nature of
franchises may warrant new considerations about what “transformative” even
means. The nature of franchises is such that derivative uses that may be properly
characterized as “transformative” in the context of other types of expressive works
are actually highly predictable in the context of franchises. Franchises such as
Harry Potter, Star Wars, and Marvel’s Multiverse are all examples of what media
scholar Henry Jenkins calls “transmedia storytelling” or forms of storytelling
wherein multiple narrative modalities are used with the goal of enhancing the con-
sumer experience, and engaging new audiences.'*® Among the strategies franchise
owners use to “expand their narrative world”, there is the production of derivative
works that explore “parallel universes” unfolding alongside the original work and
also “peripheral stories” that consider tertiary characters or other narratives unfold-
ing in the same universe as the original but are only weakly connected, as well as
“interstitial micro stories” that explore gaps within narratives.*® These uses
closely mirror many types of fan works, particularly “recontextualization” works
filling in “missing scenes” in official content, “refocalization” works that empha-
size secondary and tertiary characters, and “character dislocation” works imagining
franchise characters in new settings.*?° While it remains speculative whether courts
would account for such recent developments in storytelling conventions when
evaluating transformativeness, such logic could be used to undermine otherwise
robust arguments in favor of a fan work.

Without being designated as a transformative use under Factor One, a
challenged fan work would have extreme difficulty satisfying the fair use test’s

112. See, Paramount Pictures Corp. v. Axanar Prods., Inc., 2017 WL 83506 at *7 (finding that a fan-
produced Star Trek film was produced as a means of providing “a whole new way fans can get the content
they want.”)

113. Pierre Leval, Towards a Fair Use Standard, 103 HARV. L. REv. 1105, 1111 (1990).

114. Tushnet supra at 658, 665.

115. Nolan supra note 61, at 554.

116. See Peterson, Fan Fair Use: The Right to Participate in One’s Own Culture, 17 U.C. DAVIS
Bus. L.J. 217, 220 (2017).

117. Seeid.

118. Henry Jenkins, Transmedia Storytelling 101, HENRY JENKINS (Mar. 21, 2007), http://henryjen-
kins.org/blog/2007/03/transmedia_storytelling_101.html [https://perma.cc/DTIP-24KH].

119. Carlos Scolari, Transmedia Storytelling: Implicit Consumers, Narrative Worlds and Branding
in Contemporary Media Production, 3 INT’L J. COMMC’N, 586, 598 (2009).

120. JENKINS, supra note 19, at 165.




52 CHI.-KENT J. INTELL. PROP. VoL 22:1

remaining factors. Franchises are inherently expressive works, as they must be suf-
ficiently evocative to inspire fandoms in the first place.'?! Further, the fan creator
must take enough original content so that the work is recognizable as belonging
within the world of the franchise.'??

Finally, many fan works are precisely the type of content rightsholders
may themselves wish to produce, as the works expand universe of the franchise
and develop new storylines that consumers may find enjoyable.' In addition to
the common transmedia-storytelling practices discussed above, other types of dra-
matic alterations, including new romantic pairings, alternate endings, or even char-
acter deaths, are occasionally incorporated into franchises by rightsholders.!?*
Given the demonstrated potential for rightsholders to pull premises and concepts
from fan works into their own productions, the market for such authorized deriva-
tives may conceivably be eroded by the fan works. First and foremost, audiences
may spend on the fan work the money they would otherwise devote to the author-
ized franchise.'?® But even fan works that are accessible for free may have detri-
mental impacts, as fans might ultimately prefer to access fan-generated content ra-
ther than paying for the rightsholder’s authorized version.?

Even when a rightsholder has no interest in producing an authorized ver-
sion of a fan work they may still be losing licensing revenue that might otherwise
be available. The now defunct KindleWorlds platform illustrates how a licensing
market for fan fiction is plausible.*?” KindleWorlds facilitated both the authoriza-
tion and sale of fan works by allowing authors to assign rights to their works to
Amazon Publishing, where they could be used by fan writers in works of commer-
cial fan fiction.*?® In exchange, the authors would receive royalty fees generated by
the sale of fan works.*?® While KindleWorlds shut down after five years, it offers
proof of concept that a licensing structure for fan fiction is conceivable. The one-
time existence of a formal fan fiction licensing regime may be enough for a court
to find a “workable market” for licensing fan fiction.** Franchise owners may ar-
gue, and courts may find, that any efforts to re-establish such a market may be
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undermined by the proliferation of unauthorized fan fiction, which would work to-
wards compelling a finding against the fan defendant on Factor Four. 3

B. Fan Fiction and Trademark Law

1. Existing Protection for Franchises

While the franchises giving rise to fandoms are creative works within the
purview of copyright law, many rightsholders seek supplemental protection under
trademark law. Trademark protection offers additional value to rightsholders
through its power to remove certain elements of a protected work from the public
domain for an indefinite amount of time, and further restricts certain uses of the
work by anyone other than the rightsholder or licensees.**?> Trademark protection
offers considerable utility and is commonly sought for a franchise’s fictional char-
acters.233 While copyright law protects the expressive elements of a character, it
does not protect the character’s name, or any other isolated characteristics that, de-
spite being distinctive and making a character recognizable, aren’t in of themselves
copyrightable.’3* Trademark law offers a way to protect these uncopyrightable ele-
ments of a character such that they can’t be appropriated by unauthorized users try-
ing to evoke the original work in their own endeavors.**®

Trademark protection is easier to acquire when characters have physical
depictions.’*® Having a graphic nature allows the character to function essentially
as a logo, identifying the franchise as the character’s source.**” When it comes to
fan works, trademarks covering only the character’s physical depiction is of little
help to rightsholders, as many fan works are written and thus unlikely to include
pictorial representations.*® For rightsholders wishing to limit the use of a fran-
chise’s characters in literary fan fiction works, protection of the character’s name
is far more valuable as without it a writer is free to use the character’s name or
other signature traits without incurring liability.!3°

Unfortunately, it is far more difficult to acquire.**® A character name
alone cannot receive protection unless it has taken on a socially significant
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“secondary meaning.”**! The ability of audiences at large to connect the character
to the franchise by the character’s name alone imbues the name with the sort of
“secondary meaning” recognized by the USPTO as sufficient to confer trademark
protection.'*? For this to happen, however, both the character and the franchise it
belongs to both must have acquired a certain degree of recognizability and signifi-
cance such that upon seeing or hearing the name, a consumer will associate it with
only a single, specific source.'* This may be accomplished as the character under-
goes a “reasonable degree of circulation” and receives a minimum level of visibil-
ity in such a manner as to directly link the character to the franchise.** For literary
works, for example, this might mean ensuring the character’s name is prominently
written on the spine of a book, or on visual displays.** For films, it frequently
means use in advertising and merchandising.24®

Given the cultural prominence of the franchises giving rise to fandoms,
these broad-circulation and social significance requirements are often met, allow-
ing corporate rightsholders to accumulate hundreds, even thousands of trade-
marks.'#" Courts have been generous with rightsholders in the entertainment indus-
try, allowing trademark protection for any “ingredient” of a franchise capable of
“symbolizing the [company] or its product in the mind of the public.”**® As a re-
sult, rightsholders’ expansive trademark libraries go far beyond character names,
and include fictional places, objects, as well as certain words and phrases that have
taken on special meaning within the franchise.4°

2. Gaps in Trademark Protection

Despite production companies’ success with registering marks, their im-
pressive trademark collections have little power to actually limit use of the pro-
tected names and words in fan works. These limitations stem from the statutory
boundaries of trademark infringement found in the Lanham Act, as well as specific
doctrinal carve-outs created to protect creative works and limit constraints on free
speech.

The Lanham Act makes clear that commerce is at the heart of both trade-
mark protection and infringement. First, in order to acquire a trademark, the mark
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must be “used in commerce” or registered with a “bona fide intent to be used in
commerce.”** To establish infringement the mark-owner—plaintiff must demon-
strate that the junior-user—defendant used the mark “in connection with the sale or
advertising of goods and services” without consent, and in a manner that is likely
to confuse consumers.®! The commerciality requirement is equally applicable to
newer theories of trademark infringement, including dilution by blurring.*®
Among the activities courts consider to be “commercial” for the purposes of estab-
lishing trademark infringement is anything “viewed with regard to profit,” “de-
signed for a large market,” “emphasizing skills and subjects useful in business™ or
“supported by advertisers.”*>

Based on these definitions, while some fan works may be characterized as
commercial, the overwhelming majority are not.'** Far from being “viewed with
regard to profit,” fan works are created by fans, for fans, with no expectation of re-
numeration.>> Most are shared only with small fan communities on quiet corners
of the internet, with no eye towards broader dissemination.**® And while some fan
creators may be well-regarded artists in their own right, their participation in fan-
doms is entirely distinct from their professional creative endeavors, and their con-
tributions aren’t intended to advertise or otherwise promote their artistic abili-
ties.'® Given this decidedly non-commercial character, even fan creators’ most
prominent uses of rightsholders’ trademarks won’t satisfy the elements required by
the Lanham Act for an infringement claim.

In addition to statutory limitations, judicial interpretation of the Lanham
Act creates constraints regarding the expansion of trademark protection beyond the
trademarked words themselves. While discrete words or images from a franchise
may be trademarked, that trademark doesn’t extend beyond the individual word in
question such that the franchise becomes protected in its entirety.*>® While
rightsholders may be able to hoard trademarked names, words and phrases, a clus-
ter of marks loses its protective value when taken as a whole, as courts have made
clear that such cumulative coverage would amount to trademarking the work it-
self.%° This matters for fan creators as the inability to extend trademark protection
to franchise content means that while fragments of the franchise’s language de-
scribing a fictional world or character may be trademarked, the fictional world or
character itself cannot be. This means that fan creators may pull distinctive
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characters and settings from the universes of franchises without facing liability for
trademark infringement.

Finally, doctrines created to protect expressive works may render an oth-
erwise infringing use unactionable.'®® Given that trademark law involves re-
strictions on language that inherently implicate free speech, certain doctrinal carve-
outs have been created in the interest of protecting First Amendment rights. Inan
effort to allay concerns about trademark’s impact on First Amendment rights, and
its potential for stifling creativity, courts have allowed the use of trademarks in cre-
ative expression so long as the use remains within certain parameters.*®* This “ex-
pressive works exception” was first articulated in the context of unfair competition
laws in Rogers v. Grimaldi, wherein a film producer’s use of the names of the
famed dancers Rogers and Astaire in the film’s title was challenged under the Lan-
ham Act.'6? Concerned that the “overextension of the Lanham Act” would “intrude
on First Amendment values” the court allowed the use of the names in the title de-
spite any risk of confusion, as use of the dancers’ names was the only way to ex-
press what the film was about.'®3

Though initially applied to implied sponsorship claims, Grimaldi’s central
premise of allowing the use of language otherwise protected by the Lanham Act in
an expressive rather than commercial context has since been extended to the trade-
mark context.'®* Courts have differing criteria for what constitutes expressive use
of a mark, though all fundamentally ask whether the mark is well known and cul-
turally relevant, if there’s an artistic justification for using the mark, and whether
the use of the mark is explicitly misleading. 1 To be artistically justified, the use
of the mark within the context of the expressive work “must be related to the
meaning associated with the mark itself.”* In other words, the mark must be used
in the same context, and denote the same character, object, concept, or other attrib-
ute within the expressive work as outside of it.16” When marks are used in a vac-
uum without connection to the mark’s accepted meaning the expressive works ex-
ception doesn’t apply, no matter how creative the endeavor.¢®

Trademark protection thus has a paradoxical effect when it comes to fan
works, which are undeniably expressive for the purposes of the expressive works
exception. First, the marks used within fan works have achieved extreme social
significance, and are widely recognized. Second, the use of the marks in the fan
work is of critical artistic relevance. In order to articulate their narrative, the fan
creator must necessarily use the franchise’s language, including trademarked char-
acter names, places, objects and phrases.'®® Finally, the convention of fan creators’

160. Practical Law Intellectual Property and Technology, Trademark Litigation: Fair Use and First
Amendment Defenses, THOMPSON REUTERS PRACTICAL LAW.

161. Id.

162. Rogers v. Grimaldi, 875 F.2d 994 (2™ Cir. 1989).

163. Id. at 998.

164. Practical Law Intellectual Property and Technology, Trademark Litigation: Fair Use and First
Amendment Defenses, THOMPSON REUTERS PRACTICAL LAW.

165. Id.

166. Warner Bros Entertainment v. Global Asylum, 2012 WL 6951315 (2012) *16.

167. Id. at *17.

168. Id.

169. See Rogers, 875 F.2d 998 (establishing the standard for when use of a trademark is required to
articulate desired meaning within expressive work).



2022 REBRANDING BATMAN - PREMINGER 57

use of disclaimers satisfies the expressive works exception requirement that the ex-
pressive use of a mark not be explicitly misleading. The insertion of conspicuous
disclaimers at the beginning of their works is highly probative of the fan creator’s
lack of intent to mislead their audiences as to the source of their material.}”® Such
disclaimers are antithetical to claims of false sponsorship or affiliation as they ex-
plicitly disavow the franchise owner’s relationship to the fan work, making clear
that their work should not be confused with authorized “cannon.”*’

Finally, even if a fan defendant fails to defeat an infringement claim on
any of the aforementioned theories, they may still challenge the validity of
rightsholder’s mark itself.7? In the case of characters belonging to media fran-
chises, one way defendants have accomplished this is by demonstrating the charac-
ter cannot be attributed to a single source.'”® While a given character may be easily
connected to a particular franchise, the franchise itself is the product of multiple
parties, among which are the original authors, screenwriters, directors and actors,
all of whom have a role in giving the franchise its cultural significance.'’* Multiple
of these parties may have competing property interests, and none may be said to be
the ultimate “source” of the franchise.!”® A fan defendant may thus argue that a
character’s source isn’t the franchise itself, but rather the innumerable creators of
the franchise. Because the ability to indicate a single source is one of the core pil-
lars of trademark law, the fact that no such singular origin exists would render the
character’s trademark invalid, and thus relieve the fan defendant of any liability.%"®

I11. Regimes Rebooted: A Re-Imagined Approach to
Fan Fiction

Media franchises are unlike any other form of creative expression, and fan
fiction is unlike any other type of infringing use. Copyrights held by franchise
owners confer the same set of rights as are granted to any copyright holder. But the
subject matter to which those copyrights pertain, and the set of interests they pro-
tect, are notably distinct. While media franchises are comprised of individual ex-
pressive works, those works function differently than other forms of art. Though
the distinction between art and entertainment is a question for another field, an
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articulable distinction can be made between the types of creative works that are
conventionally understood as “art” and those that comprise commercialized media
franchises.

This section begins by examining what makes media franchises different
from other types of expressive works; both in terms of the nature of the creative
content, and the interests of their creators and owners. It then goes on to argue that
this unique type of creative work warrants its own approach to intellectual property
protection—a hybrid trademark-copyright approach that is at once protective of the
franchise owner’s interests, while more forgiving of benign competition in the
form of fan works. Finally, it concludes by envisioning what this approach would
look like: in the form of an amended fair use analysis informed by principles from
trademark law.

A. Reconceptualization of Franchises as Expressive Products

1. Media Franchises as Branded Products

Media franchises are unlike any other form of creative endeavor, strad-
dling the line between art and commodity. With the advent and proliferation of
multi-modal forms of storytelling, fictional worlds have themselves become prod-
ucts capable of commodification and exploitation.*”” This largely stems from fran-
chises’ ownership and production by profit-driven entertainment corporations that
have massive financial stakes across innumerable media platforms.’® While copy-
right law inherently presumes an author’s desire to profit from their work, as prof-
itability dictates virtually everything about franchise owners’ expressive output.*’
Commentators have remarked that stories carry value only insofar as they may be
“equated with being marketable or producing cultural capital,” suggesting that ar-
tistic input is viewed purely in terms of the work’s potential commercial value.*®

As in any commercial industry, production companies seek to generate
profit by attracting consumers and exploiting new audiences through expanding the
franchise in a manner that generates new business opportunities.*8! While Harry
Potter may have started as a series of children’s books, expanding the franchise to
include film, toys and even food creates new and enticing “touchpoints” for those
engaging with the franchise—drawing in new consumers in demographics that
may not otherwise be accessible.'®? Franchises are uniquely exploitable in this re-
gard, as the nature of the properties makes them especially well-suited to this type
of diversification across markets. Rather than being limited to singular dissemina-
tion platforms (like TV networks, streaming services, or publishing companies)
media franchises may harness distinct forms of media to target discrete
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audiences—ranging from live-action films geared towards adults, cartoons target-
ing younger children, and novels aimed at teens. '8

To accomplish this goal of profit-maximization, franchise owners harness
the same strategies used by other industries peddling other types of commaodities.
Chief among these strategies is an emphasis on marketing; ensuring the franchise
has a consistent, cohesive brand that is appealing to as many audiences as possible.
The branding of media franchises resembles branding of more tangible products.'8*
Discrete franchise “products” dispersed across an expansive array of media plat-
forms retain a sense of “visual or textual coherence” such that they are recogniza-
ble as all belonging to a single entity. ® Through the strategic cultivation of con-
tent and aesthetics across mediums, franchise properties are imbued with symbolic
meaning and social value that allows them to be commodified and sold.*®

Warner Brother’s development of the Batman franchise provides a helpful
illustration of this power of branding to create a cohesive and highly profitable
franchise. WB’s live-action cinematic production Batman—directed by Tim Bur-
ton in 1989—was heavily criticized for its heavily stylized gothic aesthetic, gratui-
tous violence, and sexualization of female characters in a manner that deviated
from its family-friendly origins in DC’s comic strips. Responding to these con-
cerns, the production company went on to develop an animated cartoon series that
incorporated elements of Burton’s gritty aesthetic, but paired them with more sani-
tized narratives that excluded some of the extreme violence and sexual content of
the Burton film.'8” Such selective incorporation of elements from both Burton’s
film and the original DC comic strip created a signature brand that was dark with-
out being macabre, sophisticated without being explicit, and emphasized mystery
and plot rather than violence alone.® The brand was distinctive enough to be in-
stantly recognizable, and thus heavily marketable.'®® The more recent Dark Night
trilogy and The Batman—directed by Christopher Nolan and Matt Reeves, respec-
tively—epitomize this approach. The films are fundamentally psychological-thrill-
ers, heavily emphasizing the emotional complexity of the characters while telling
sophisticated stories against a noir-ish backdrop of a Gotham that’s gritty but still
realistic.!®

While the Dark Knight films are widely regarded as being cinematic tri-
umphs, the need for brand coherence typically comes at a steeper creative cost.
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Artists tasked with developing franchises are confronted with the reality of needing
to “cede their creative vision to market forces,”*! subordinating their personal ar-
tistic sensibilities to what will be best received by target audiences.'®? Media
scholar Megen de Bruin Mole explains how the need for commaodification often
compromises artistic agency, using the “Disney Princess” franchise as an exam-
ple.1% Despite growing pressure to appeal to a more diverse range of audiences,
Disney’s strong brand identity—an identity which allowed it to achieve such
astounding commercial success—Ilimits the media behemoth’s opportunities for
true creative innovation. “Disney’s emphasis on universal canonicity places pres-
sure on the storytellers to deliver a consistently marketable story world,” de Buin
Mole explains, illustrating how franchises are confronted with harsh artistic limits
that aren’t imposed on any other type of creative endeavor to nearly the same de-
gree. 1%

Considering again Burton’s portrayal of Batman, it is clear how, in the
case of franchises, artistic vision is subservient to brand interest. As a director,
Burton himself has developed his own distinctive and iconic brand, with a gro-
tesquely whimsical Dr. Suess-meets-Stephen King aesthetic. Burton’s stand-alone
films, including Nightmare Before Christmas, Beetlejuice, and Edward Scisso-
rhands—all of which were released around the same time as Burton’s Batman
films—were met with accolades, with the director being described as a “master of
macabre ingenuity.”% Despite sharing the same creative ethos, Batman was met
with much harsher critical reception, with Burton’s signature “jokey malevolence”
now described as “nightmarish and mean spirited.”'%® Warner Brothers was left
scrambling to respond to the outcry surrounding the incongruence between the
film’s “sour and cynical spirit” and the “longstanding child-friendly brand image”
of the Batman franchise.®” The production company swiftly put the kibosh on the
third installment of the Burton trilogy, and instead focused on the development of
the more brand-compliant animated series.*®® Burton, meanwhile, went on to hone
his signature visual aesthetic on his own terms—becoming widely regarded as one
of the most iconic and influential contemporary directors.®

2. Shape-Shifting Creative Interests

a. Impersonal Works: The Weakening of an Author ’s Personal Interest
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One of the most pervasive normative arguments regarding copyright pro-
tection is the interest of the author in preserving the integrity of their work.?%
However, with the commercialization of a franchised property, the value of an au-
thor’s creative expression is relevant only insofar as it has the potential for generat-
ing revenue.?’! This subordination of artistic vision to market forces undermines, if
not severs, the integrity of the personal creative connection the author has to their
work.

There are two primary ways in which this cession of personal creative
connection to franchised properties may happen. The first, and most conceptually
straightforward, is an author who outright assigns the copyright to the original
work to a corporate entity, which then produces the franchise. By assigning the
rights to their work to another entity, the author cedes total control over the work’s
distribution and future development to the new owner.2%? Alternatively, an author
may retain partial ownership of the copyright, or have a working relationship (or
affiliation) with entertainment and publishing companies that are producing deriva-
tive works—but in practice have little to no participation in the substantive creative
process.?%

Commodifying creative works and outsourcing substantive artistic pro-
duction in these manners has long been understood to compromise an author’s ar-
tistic integrity, especially when it’s in the interest of maximizing profit.2% The
commodification of works comes with a dramatic drop in artistic agency, even for
the authors who have a more hands-on role in the shaping of derivative works.2%
Authors’ creative sensibilities are entirely subordinated to commercial potential,
with marketability and profits dictating the efforts of everyone from novelists to
screenwriters to directors.?% Rather than seeing themselves as “parents” of the
characters they begot,?%” authors perceive themselves as merely “caretakers” of the
franchise’s characters—belying their own sense of passiveness towards the crea-
tive process.2%®

Even absent ownership assignment or licensing arrangement, authors who
personally drive the franchising of their properties have been observed to approach
their work with a sense of personal detachment from the beginning. Commentators
note that even the earliest works of certain serialized properties, which later grew
to expansive multi-media franchises, have a fragmented aspect to them.?*® Stan
Lee, for one, purportedly displayed exactly this dispassion in his creation of Spider
Man.?'% Having an aspiration of ultimately becoming a novelist rather than comic-
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book writer, readers have observed that Lee wrote with a certain prescience that his
properties would one day be developed by other authors.?! In these cases, one
might argue the expressive work was always emotionally and creatively alienable,
destined to be developed by other entities.

In all cases, the distancing between the original author and the franchised
content gives rise to an argument that the author’s creative interest in their fran-
chise—if they retain any at all—doesn’t include the personality interest espoused
by proponents of the “spiritual product” theory.?'? Using Cabot’s metaphor, it’s
difficult to characterize a work that was conceived and produced entirely by other
artists as analogous to a person an author “knows and loves,” and thus worthy of
protection from uses the author might find disappointing.?*3

b. Brand over Morals: Brand Reputational Interest Replacing Moral Interest

While the shift towards franchise development may negate the original
author’s moral interest in controlling the content and use of their work, the fran-
chise owner nevertheless retains an interest in maintaining the franchise’s integrity.
Rather than this integrity interest residing in spiritual relationship between the
work and author, it lies instead in the reputational interest of a commercial brand.
While not within the ambit of copyright law, reputational concerns regarding one’s
brand and products are legally cognizable interests addressed by trademark dilu-
tion. 2%

Franchise owners’ reputational interest comes in two forms. The first is
fundamentally a quality control interest, akin to trademark’s “dilution by blurring.”
Rightsholders have an interest in preserving the consistency of a creative property
by maintaining a baseline quality of production, continuity of plot lines, and con-
sistency of characters.?*® Fan fiction threatens to rightsholders because it’s often
synonymous with “low quality.”?'® Given that fan content is often perceived as
lacking artistic merit, rightsholders may be concerned that a proliferation of fan
work might cheapen their own content, which might come to be associated with
such “marginal” and “devalued” content.?’

The second reputational Interest, more closely resembling trademark “di-
lution by tarnishment,” regards the “brand” of the content. Rightsholders have an
interest in controlling the interpretation of their franchises to ensure certain inter-
pretations don’t render the creative properties unappealing to target audiences.?'8
Salacious depictions of characters like Mickey and Pluto engaging in various adult
activities are threatening to Disney not because Mickey’s cocaine use is morally
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offensive, but rather because it undermines Disney’s brand.?'® Rather than conjur-
ing a family-friendly image of “innocent delightfulness,” vulgar depictions of the
iconic characters create negative associations—potentially jeopardizing Disney’s
ability to make a profit.22

Franchise owners recognize this reputational concern and concede it dic-
tates their own creative choices. The production of franchised derivative works has
been described as “a form of brand management.”??! Content creators need to gen-
erate new work that’s at once innovative enough to “activate” new audiences,
without departing too sharply from the franchise’s brand such that they’d alienate

existing ones.??2
c. Economic Interests and the Right to Commercial Exploitation

Beyond reputational interests (and indeed underlying them), rightsholders
are concerned about their ability to commercially exploit their creative properties.
The right to create derivative works is especially valuable in this regard, as it
grants rightsholders the opportunity to tap into an expansive number of prospective
markets.??® Indeed, the potential for the development and commercial exploitation
of derivative works is one of primary drivers of franchise owners.??* Similarly, li-
censing opportunities are also highly leveraged to generate ongoing revenue
streams. 22> Because these activities are so critical to rightsholders’ ability to profit
from their creative properties, it naturally follows that they’re inclined to actively
police uses that jeopardize either of these opportunities.

There is good reason that the right to prepare derivative works is highly
valued by franchise owners, as production costs for feature length films are often
staggering. The first Twilight film cost $37 million to produce,??® while Harry Pot-
ter and the Sorcerer’s Stone cost Warner Bro’s $125 million.?2” Owners argue that
such expensive endeavors justify the monopoly over production of derivative
works, as the potential revenue from future derivative works is needed to offset the
considerable investment in earlier works.??® Indeed, the net profit for the eight total
Harry Potter films is well over $ 6.5 billion dollars.??° Given this lucrativeness,
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franchise owners are incentivized to hoard creative properties in the interest of ex-
ploiting the vast economic rewards that may be derived from a franchise.?*

Franchise owners take a similarly aggressive approach towards licensing.
This is particularly striking in the film industry, where the lion’s share of profit
isn’t generated by the movie itself, but rather through extensive licensing. %! The
merchandising component of licensing revenue is particularly profound; returning
to the Harry Potter franchise, merchandising revenue dwarfed the already aston-
ishing film revenue—accounting for one third of the franchises’ total value.?*? The
film was a measly 9%.23® Enforcement of these licenses is aggressive. Entities
from toy manufacturers to elementary school PTAs have found themselves targets
of Disney’s licensing crusade—Dbe it in response to Mattel’s production of Ana and
Elsa dolls, or the screening of The Lion King remake at Emerson Elementary
School’s movie night.?3

The role of fan fiction in all of this is, of course, that it’s viewed as a theo-
retical threat to both of these means of generating profit.*®> Alternative story lines
and re-imaginings of certain characters are rife with possibility for reboots.?%
Meanwhile, platforms such as Amazon’s now defunct Kindle Worlds illustrate the
viability of potential licensing regimes.?*’ Production companies may thus per-
ceive fan fiction as siphoning off potential revenue, either by pre-empting prospec-
tive derivative works, or usurping a viable licensing market. All of this is purely
speculative, of course, with there being little empirical evidence that any fan work
has ever seriously jeopardized a franchise’s profitability.?3® But because even a
normative control interest remains grounded in the statutorily granted derivative
works right, franchise owners can claim a legal basis for such heavy-handed en-
forcement, regardless of the magnitude of the threat.

B. Proposal for Hybrid Trademark-Copyright Approach

1. Applicability and Usefulness of the Trademark Regime
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a. Doctrinal Usefulness of the Trademark Approach

The reputational interest of their brand and the ability to profit from their
work are the two primary creative property interests franchise owner seek to pro-
tect. These interests also closely resemble those held by trademark owners. Among
the critical functions of trademark law is protection of a seller’s interest in the
identification of their goods, such that their products may be distinguished from
those of other sellers.?% This ability to distinguish between products both protects
the consumer, who may avoid purchasing a product they don’t want, as well as the
producer, who avoids losing a sale to a competitor.*° Given the nature of media
franchises as more product-like than other types of creative expression protected
by copyright, and the interests of rightsholders in protecting their brand’s reputa-
tion and retaining economic control over their work parallel mark-holders’, it may
be useful to consider principles from trademark law when contemplating a doctri-
nal approach to fan fiction.?**

Applying a traditional trademark framework is instructive when consider-
ing a legal approach to fan fiction, as the relationship between copyrighted fran-
chise content and corresponding fan works is not unlike that between a branded ge-
neric product. As the result of heavy marketing efforts and careful cultivation of
content, narrative worlds have become both products and brands.?*? Returning to
the example of Batman, one can see how the development of a franchise is not just
about the content—the characters, plots, and settings—but also about “the look of
the branded story-world.”?*® Burton succeeded in producing Batman content —his
characters were present in the DC comics, the film was set in Gotham, the plot in-
volved the avenging of innocents through vigilante justice—and yet, the world he
created was not that envisioned by Warner Brothers. The incongruence between
the “mean spirited” film, and the kid-centric comics and various franchise accou-
trements including advertisements, product placement, and even Happy Meal toys,
resulted in a sort of “brand splintering.”?** While the elements of the franchise
were technically consistent, they lacked a unifying theme that rendered them rec-
ognizable as stemming from a single entity.?*® It wasn’t until WB undertook delib-
erate, strategic efforts to impart a set of standardized aesthetic and stylistic quali-
ties upon all works created as part of the Batman franchise that the franchise began
to take on a sense of unity. 246 As a result of this relative aesthetic conformity, the
Batman brand became recognizable across different types of media and throughout
a myriad of iterations by innumerable artists.

239. 4 THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION § 3:1
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What this offers is a proof of concept such that it is possible to have con-
tent that includes certain elements of a franchise in terms of the characters, settings
and themes, while still lacking certain signatures of the franchise’s brand. As a re-
sult, the incongruous content clearly diverges from the otherwise unified corpus of
the franchise.

From here, one can then draw a parallel between “branded” franchise con-
tent and “generic” content lacking those signatures of the franchise, including con-
tent generated by fans. The relevance of trademark law is evident when consider-
ing how the underlying principles of the trademark regime might apply in this
context. First, there is the role of trademark in identification of a seller’s goods,
and distinguishing those goods from those of a competitor.?*” The significance of
“canon” among fan creators mirrors this principle. Among fan communities, there
is a distinction between canonical works—those works officially produced as part
of the franchise— and fan-generated content.?*® While fans may create their own
narratives using the franchise’s characters and settings, these fan works are held to
be non-canonical, and in so being lack the same “authenticity” of their authorized
counterparts.?*® Canonical works are recognizable as such because of the unique
stamp the franchise owner places upon their work in the form of marketing and
branding, which is absent from stories that might otherwise be very similar in
terms of content, but are created by fans.?* It is in this distinction that franchised
works gain their status as canon, as it signals their source as being the official fran-
chise rather than a fan.?!

This distinguishability of canonical works based on their set of distinct
stylistic and aesthetic attributes makes them analogous to the branded goods of the
mark-holder.?? While fans may use individual components of a franchise to pro-
duce new stories, those stories may lack the same constellation of signature ele-
ments that make it clear the content was officially produced.”?? Consequently, the
works may be relegated to the status of being “generic,” in the sense that while
they contain the same building blocks as official content, they’re packaged in a
manner that makes them distinct, and signals they were produced by someone
other than the franchise owner.?%*

Similarly, the function of trademark as a signifier that all goods bearing
the mark come from a single source, even if that source is anonymous, has paral-
lels to the concept of canonicity.?>® Embedded in the concept of canon is the idea
that the content came from a single point of origin, the franchise owners.?%
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Additionally, there is the function of trademark as indicator that all goods are of
equal quality.?5” This function tracks closely with the rightsholder’s reputational
concerns regarding the quality of their content. Consumers, including fan writers,
have an expectation that rightsholder’s authorized output will be consistent.?® This
consistency may be measured in terms of production value, writing quality, and, in
the cases of film and television franchises, the involvement of the same actors.?®°
The franchise owner has an interest in maintaining this consistency, which makes
authorized works more uniform, and consequently, more recognizable.?%°

In addition to traditional trademark law, one of trademark’s recent innova-
tions—dilution by blurring—is equally useful in understanding the relationship be-
tween rightsholders and fan writers. Dilution by blurring refers to the infringing
use of a famous mark in a manner that “impairs the distinctiveness of the famous
mark” such that it becomes less readily associated with the rightful mark-holder.?¢*
It often occurs when an junior user introduces a product that uses the “commercial
magnetism” of the senior mark-holder to attract the mark holder’s customers to the
junior user’s product, and in doing so weakens consumers’ associations with the
senior mark-holders.?®? One may easily see the parallels between the senior mark
holder and the rightsholder of a copyrighted franchise. Rightsholders’ concerns
about fan fiction are analogous to those of the senior mark-holder’s, which are that
by using those elements of the copyrighted work that give it commercial mag-
netism, including its characters, setting and plot points, those distinctive features
will be diminished in their power to conjure up the authorized versions of the
work.?8% While fan creators may not be able to replicate a franchise’s branding per-
fectly, the use of any distinctive elements belonging to franchise in question will
nevertheless be evocative in a manner that threatens to diminish the singularity of
the authorized content.?8* Works that introduce new romantic pairings, shift gender
roles, or take place in alternate settings have been argued to “devalue canon” by
creating new storylines that rightsholders argue may render the narratives pre-
sented in the authorized works outdated or superfluous, and thus less relevant
and/or compelling.2%®

257. See 4 THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR Competition § 3:1
(1996).

258. See, e.g., Torsten Ingvaldsen Graph Suggests ‘Game of Thrones’ Deterioration in Quality is
Quantifiable, HYPEBEAST (May, 27, 2019), https://hypebeast.com/2019/5/game-of-thrones-graph-writ-
ing-quality-deterioration-graph [https://perma.cc/WFM9-45YY].

259. See, e.g., id. (addressing the detrimental impact of short-changing dialogue and character devel-
opment in Game of Thrones); See also Phil Archbold, Actor Replacements That Totally Ruined The
Movie, LOOPER (Feb. 18, 2022), https://www.looper.com/35982/actor-replacements-ruined-movie/
[https://perma.cc/69C6-5Y65].

260. Infra Part I11.A.2.b.

261. 15U.S.C. §1125(c)(2)(B); See also 4 THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND
UNFAIR COMPETITION § 24:118 (1994).

262. Mark McKenna, The Normative Foundations of Trademark Law, 82 NOTRE DAME L. REV.
1839, 1912-13 (2015).

263. See, e.g., Kozinski, supra note 51, at 469.

264. See Scolari, supra note 119, at 600.

265. For example, a post by user LordByroric on a Dr. Who fandom platform decrying the disdain
writers of certain types of fan fiction are met with as the result of deviating from canon. Gallifrey, Doctor
Who Discussion and  News, https://np.reddit.com/r/gallifrey/comments/2u73cg/tumblrbash-
ing_why_or_why not/co5ucsk/ [https://perma.cc/CYIP-7TAC] (last visited May 12, 2022).




68 CHI.-KENT J. INTELL. PROP. VoL 22:1

Given the parallel interests of mark-holders and franchise owners, and
heavily branded product-like nature of franchises, the contours of trademark law
make it well-suited to address the unique challenge fan fiction poses within the
copyright regime. While trademark law itself ought not to provide refuge for
rightsholders for the reasons discussed in the following section, its principles can
be harnessed to fashion a regime applicable to franchised creative works that ac-
commodates the interests of both rightsholders and fan creators.

b. Doctrinal Limitations

While trademark law is enticing in its doctrinal usefulness, it is an ill-
suited protection for the types of creative properties that are often the subjects of
fan fiction. The limitations of trademark law as it relates to fan works are twofold.
First, there is the nature of what trademark law seeks to protect. While heavily
branded franchises have many of the same attributes as other types of commercial
products, they also lack the key elements necessary for trademark’s doctrinal
hooks. The second, which has been discussed at great length by other scholars, is
that if applied to creative works, certain elements of trademark protection would
function to defeat the primary goal of copyright law, which is to generate creativity
by enriching the public domain.?%®

While official franchise content and the fan works generated by that con-
tent are similar in nature, and while rightsholders may fear that the fan works will
compete with their authorized content, fan writers aren’t competitors in the same
manner as producers of competing products. This is because, despite the fact they
might be argued to be producing “competing” content, fan writers are actually
rightsholders’ primary consumer base.?®’ In traditional trademark law, the group of
competing producers aren’t inherently the same group as the consumers who are
interested in purchasing the mark-holder’s product.®® Unlike a junior user attempt-
ing to “pass off” their product as the senior user’s, fan creators aren’t trying to
compete with the rightsholder in any meaningful way. In fact, the production of the
fan work that rightsholders construe as “competing “with their content is actually a
form of consumption of the rightsholder’s “senior” product.?%®

Additionally, the rightsholders’ creative properties, despite being owned
by a single entity, don’t actually have a “single source” for the purposes of identi-
fication by customers. While fans may hold dear the notion that “canon” stems
from the mind of a single creator, this origin story is a fiction, and the identity of
the single creator is a moving target. For example, there is no clear “source” for
much of the franchised Harry Potter content. JK Rowling may have penned the
books, but would she be considered to be the “source” for the purposes of the
video games? What about the jellybeans? Not to mention the fact that many fans
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are consciously working to excise Rowling’s presence from the franchise in the
wake of her disparaging comments about the transgender community.?”® Rowling
was conspicuously absent from HBO’s reunion special Harry Potter: Return to
Hogwarts, representing perhaps the first step in the process of disassociating the
problematic author from the Potterverse.?’* What’s more, unlike trademarked prod-
ucts, there is no single corporate source of the Harry Potter franchise either.
Warner Brothers produced the Harry Potter films, yet Harry Potter World is
owned by Universal Studios. Scholastic publishes the Harry Potter books, but
only in the United States, and only after September 1998.272 The original editions
were published by Bloomsbury, a full year earlier.?”®

In addition to the doctrinal restrictions regarding trademark’s applicability
to fan fiction, certain facets of trademark law, including the indefinite term of pro-
tection and monopolization of expression, are at odds with the very purpose of
copyright law.?’* Rather than extending trademark law itself, a more useful ap-
proach would be to import certain principles from the trademark regime, and apply
them within a copyright framework.

c. The Benefits of a Hybrid Approach

Taking a hybridized approach towards franchises and fan works has bene-
fits for both franchise-owners and fan creators. Understanding a franchise owner’s
copyrighted works as products allows for analogizing between the relationships of
rightsholders to fan creators and that of market competitors. Such an analogy illus-
trates two principles. First, it suggests both may constructively coexist. Second, it
shows that just as competition enriches a market for goods, the presence of fan
writers is a boon to the generation of new creative content.

Trademark law is also helpful in this context because it distinguishes “ac-
tionable unfair competition” and “mere competition,” the latter of which is not just
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tolerated, but actively encouraged.?”® The right to produce a particular product is
not an exclusive one, and actionable infringement occurs only where there is a risk
of unfair competition. 2’® This logic could be extended in cases involving chal-
lenged fan works such that that the concern is not about preventing infringement,
but unfair competition. If we treat fictional works as products, the rightsholder
might be analogous to a senior mark user, and the fan writer a junior user who of-
fers their version of that same product. The rightsholders’ copyrighted work and
the fan works are thus related goods, whose coexistence only becomes a problem
when a junior user attempts to pass off their goods as those of the senior user. 2’
Such passing off creates the risk that consumers will mistakenly purchase the
goods of the junior user and obtain a disappointing result, which may be wrongly
attributed to the senior user whose reputation and future sales will suffer as a con-
sequence.?’®

Instead, what if it was possible to craft a regime that would allow fan
writers to create “products” that otherwise resemble those of the rightsholders in
terms of their characters, fictional worlds, or other distinctive characteristics, with-
out creating a risk that a consumer would conflate the work with one produced by
the rightsholder? Such a regime would grant fan creators confronted with liability
for infringement a baseline set of rights not otherwise available under copyright
law.

Such a paradigm is indeed possible. First, and most fundamentally, just as
a mark holder’s right to trade is subject to competition, 2’° so too should a franchise
owner’s right to creative production be subject to fans’ ability to use that product
with their own expressions of creativity. The same social interest in avoiding mo-
nopoly that compels competitor entry into a market also compels fan engagement
with franchises that deeply resonate with them. Barring fans’ ability to engage with
the characters, settings, and other building-blocks of franchises is tantamount to
creating a creative monopoly in a manner that differs from that granted by copy-
right to an individual author. There is a vast difference in the interests and power
differential between an individual author and the owner of a multi-billion dollar
franchise.?®® An individual author may have a personal or spiritual connection to
their work that may be argued to supersede a fan’s interest in engaging with that
work in any particular way.?®* Similarly, individual authors may have a greater fi-
nancial reliance on the proceeds generated by their work, such that financial loss is
more threatening. 282 Conversely, franchise owners can claim no comparable spir-
itual connection to their creative output, nor are they as reliant upon copyright’s
economic protections, as their prominent production companies have vast amounts
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of wealth.?® These attributes obliterate whatever social interest a franchise owner
might have in constraining others’ creativity by limiting fan works.?3

Just as trademark holders may not “steal from people their right to make
artifacts” by barring them from entering a market, rightsholders may not steal from
fans their right to their own creativity and culture by prohibiting fan fiction.%
But, just as a competitor’s right to enter a market is subject to certain constraints,
so too is a fan writer’s right to engage with franchised content. The limitations im-
posed on fan writers generally ought to resemble those imposed upon market com-
petitors. As will be discussed in the following section, the “likelihood of confusion
standard,” with its roots in both trademark and unfair competition law, may pro-
vide an elegant means of minimizing fan writers’ liability for infringement, while
mitigating against any negative impact fan works may have on a rightsholders’
ability to control and profit from their franchises.

2. Likelihood of Confusion Standard

a. Why It’s Helpful

At the heart of trademark law is the concept of customer confusion. Intro-
duced by the Lanham Act as the standard for a finding of trademark infringe-
ment,?% the crux of the of the confusion inquiry is whether there is a likelihood
consumers would be confused as to the source of a set of goods.?” To assess con-
fusion, courts have developed a multi-factor “likelihood of confusion” test to es-
tablish whether a junior user’s mark is sufficiently similar to that of the senior
user’s mark such that consumers would mistakenly believe a set of goods ema-
nated from or were sponsored by the senior user.® While each federal circuit has
their own specific test for assessing likelihood of confusion, all share several key
elements, including the similarity of both the marks and goods in question, the ex-
tent of any actual confusion among customers, the nature of the customers, and
whether there was any malintent on the part of the junior user.?®° The likelihood of
confusion standard is particularly helpful in the context of fan works as it ad-
dresses the concerns of both rightsholders and fans, and has the added benefit of
being familiar to courts.

Regarding rightsholders’ concerns, a likelihood of confusion standard
would assuage previously addressed reputational and financial interests. While the
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concept of “canon” may have special significance for fans, even lay viewers can
tell when a franchise seems to wander astray. Commentators have noted the creep
of elements from fan fiction into authorized works, lamenting their increasingly in-
dulgent nature, and bemoaning the loss of narrative devices that would truly push
franchises forward, such as character development.?®® While this argument may
after all, wouldn’t this only make it easier to confuse fan fic-
tion with authorized works?—it illustrates that, for better or worse, there are cer-
tain aspects of fan fiction that are undeniably unofficial, and noticeably so. The
fact that there’s something about fan fiction that’s easy to spot indicates that
there’s also something that makes it easy to distinguish, such that a reader who
stumbles upon a Twilight post taken from Archive of Our Own isn’t going to find
it at-odds with the works coming from Stephanie Meyer via Little Brown and Co.
and Lionsgate.

Fans too would benefit from the standard, which provides both clarity and
creative flexibility. Fan works were never intended to imitate or replace official
content, but instead are created as a means of exploring elements of the franchise
that speak to particular fans.?* By using the confusion standard, fans would be
free to pursue these personal connections with the rightsholder’s work, as such in-
dividualized re-imaginings are highly unlikely to conflated with the original. Even
to the extent that certain themes explored by fan writers may also have been ex-
plored within the authorized franchise—for example, the gender-swapped versions
of Twilight—the confusion standard still holds. Authors have been recognized as
having the latitude to explore elements of creative works that are “similar but not
the same.”2%2

One of the greatest appeals of the likelihood of confusion standard is its
intuitiveness and familiarity. Indeed, while it may go by a different name, courts
already apply a “likelihood of confusion” standard when determining if a work is
infringing. By asking whether an “ordinary observer would be disposed to over-
look similarities” the Second Circuit’s “ordinary observer” test implicitly asks is
whether two works are sufficiently distinct such that there could be no mistaking
one for another. 2% The Ninth Circuit’s instruction for assessing “intrinsic similar-
ity” follows a similar line of inquiry in asking a jury to consider the “total concept
and feel” of a work.?®* And sometimes the application is even more explicit. While
doctrinally problematic, courts have already been blurring the concepts of trade-
mark and copyright law. Courts have injected the language of source confusion
and concepts of distinctiveness and recognizability into substantial similarity anal-
yses, suggesting that the degree to which a copyrighted work is recognizable as
having a particular source may have bearing upon a finding of infringement.?%
Unfair competition law too makes use of trademark’s standard of confusion, mak-
ing it an essential element of a cause of action.?? Given this ongoing inclination to
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import trademark’s standards into infringement analyses, creating a coherent
framework for a when a hybrid analysis should be used and what it should entail is
warranted.

b. Clarifying Confusion: A New Factor Test

Just as trademark’s likelihood of confusion standard employs a multi-fac-
tor “likelihood of confusion test,” so too would an analogue under copyright law.
Also much like the likelihood of confusion test under trademark law, certain fac-
tors may bear more weight than others, no one factor would be dispositive, and not
all factors would be relevant in each particular case.?®” Likelihood of confusion
would be considered as of the time of the fan work’s creation. There are two ra-
tionales for fixing the analysis at this point in time. The first is to create an element
of predictability for fans, who would be free to engage with novel concepts and
premises in their work without concern they might later face liability should some
of those themes be adopted by rightsholders at some point in the future. The sec-
ond stems from the need to prevent rightsholders from hoarding creative content
by claiming the development of an authorized version of the fan work’s alternate
telling was right around the corner.

The factors themselves offer a concrete framework for analysis based on a
codified set of dimensions. These factors include the following: platform of the
work; medium of the work; whether the work appeals to the same audiences; in-
consistencies between the fan work and copyrighted work; and whether the fan
work adheres to the narrative conventions of the particular genre. While tempting
to include among these considerations the “quality of the work,” copyright law has
traditionally been skeptical of courts’ inquiries into a work’s artistic merit.?%

Some of the factors ring familiar, as they’re probative of the degree to
which a fan work has fundamentally altered franchised content. In this respect, the
test is a collection of concrete articulations of the substantial similarity inquiry for
prima facie infringement, and fair use’s transformativeness inquiry. Rather than
being framed in abstract and subjective terms such as “total concept and feel,”?%
“further purpose or different character,”3% “alteration ... with new expression,
meaning”*! or “new aesthetics, new insights and understandings, 3% the factors
are more objective and targeted at specific dimensions of the work rather than the
work as a whole. Other factors, however, would push the traditional boundaries of
transformativeness, and create space for considerations that have previously been
left behind.
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Each of the factors are now considered in turn.
Platform of the work

In trademark law one of the most fundamental inquiries within every cir-
cuit’s likelihood of confusion test is the proximity of the junior and senior users’
goods.3®® When it comes to confusion, “context is king.”3% For the purposes of as-
sessing the possibility of mistaking a fan’s work for that of the rightsholder, the
platform on which a work is encountered provides this critical context.

In many cases, this factor will be clear. Fan works are often siloed, con-
fined to interest groups where authorized works are unlikely to be found.**® Some
are hidden even further from public view, distributed only through private email
listservs among subscribers actively participating in a fan community.3% 1t’s un-
likely a consumer would just stumble upon these fan sites by accident, and even
less plausible that they’d unwittingly find themselves subscribed to a mailing list.
The people encountering platforms like Archive of Our Own and Wattpad aren’t
there to find authorized content, they’re there to either post fan works of their own,
or to engage with the fan community.3%’

Conversely, mainstream platforms like Netflix and Hulu are home to
more costly commercial works produced by major entertainment corporations. 3%
Presence on these major streaming platforms may suggest to viewers that content
is produced by the franchise owner, rather than by an independent individual. Were
a viewer to encounter work in this context, it could easily create the perception that
the work was official— especially in circumstances where the franchise and fan
work share the same platform.

But while one can feel fairly confident that works posted on fanfiction.net
are indeed works of fan fiction, and those on Netflix are officially sanctioned, the
status of works on other platforms is less obvious. Platforms such as Tumblr or
YouTube, which are more closely associated with user-generated works, have a
host of both fan-produced content, as well as content posted by rightsholders them-
selves.3% Works encountered on these platforms may be more ambiguous, with
greater uncertainty surrounding their origin. As a result, fan works found on these
platforms would be more likely to create a likelihood of confusion.

Medium of the work
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Much like the platform of a work, a work’s medium is a contextual cue
that gives a clue as to its origin. Given that many franchises most beloved by fan
writers span multiple media, this factor may not always be as relevant as others.3'
The medium inquiry will be most helpful in circumstances where copyrighted vis-
ual characters are used in a written fan work. Where characters owned by the
rightsholder are visual rather than written, there would be less risk of a reader of
fan fiction of immediately and necessarily recognizing the character as they might
if the character was visually represented in a work of fan art or a fan video.™* Such
a medium transfer thus reduces the likelihood of confusion, weighing in favor of
the fan writer. While courts currently don’t consider change in medium alone ade-
quate for a finding of transformativeness,®? it is nevertheless a useful guidepost, as
it may signal to a consumer that the works in question may have different origins.

Whether work appeals to the same audiences

Because branding and market dominance is such an integral concern for
rightsholders, the intended audience of a work is an incredibly helpful inquiry
when assessing whether a fan work creates source confusion. The most obvious
(and notorious) example of this is, of course, the myriad “adult” fan works based
on franchises created for children. Demira Wither’s reimagination of the relation-
ship between Voldemort and Harry as a homoerotic mentorship was clearly not tar-
geted towards the same 8-16 year old set as Rowling’s texts.3!3

But the distinctions may also be more subtle. Fan works are often charac-
terized as being for other fans, suggesting there might be intrinsic differences be-
tween a work written for a fan community versus a mainstream audience.®!* Such
differences would belie a different origin, reducing the likelihood of confusion.
This is highly intuitive, and neatly fits within courts’ current approaches to trans-
formativeness, wherein appeal to a different audience may be characterized as
serving a “new and different function.”3

Inconsistencies between the fan work and copyrighted work

While courts are reluctant to take on the role of arbiter of a work’s artistic
merit for fear of exceeding the limits of their knowledge, assessing inconsistencies
between two pieces of work takes considerably less expertise.'® While most fran-
chises, especially those that are long-running, are riddled with inconsistencies and
plot-holes, these inconsistencies are typically minor, noticeable only by those most
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intimately familiar with their content.3'” More glaring inconsistencies, however,
may amount to a fundamental incongruity, such that even casual consumers would
be unlikely to believe the works have a common origin.

These inconsistencies may take several forms. First, they may manipulate
certain elements of the rightsholder’s work to suit their individual tastes. Fan
works are often premised on a specific yen of the individual fan creator, and are
deliberately tailored to accomplish a particular objective that has special meaning
to the individual fan.3!8 This often presents itself as fan works having a greater em-
phasis on relational elements of an official work.3!° Rather than emphasizing nar-
rative development, fan works are often more relationship-oriented, with stories
emphasizing the dynamics between characters.®2° “Slash fiction,” which are stories
that reimagine prominent characters in same-sex romantic pairings, is one example
of relationship-driven work that’s received the most attention.*?* The emphasis on
relationships may be less salacious, of course, with many works featuring charac-
ters sitting in coffeeshops having banal conversations and other “sub sitcom level
interactions,” and others exploring elaborate backstories for otherwise marginal
characters.3?2 These works stand in contrast to official versions of the work, which
are primarily plot-driven.3? Audiences may be able to pick up on this difference in
focus, and be able to more readily to distinguish between the sources of the con-
tent.

Fan works may similarly be based on premises foreclosed by the fran-
chise. Certain creative choices regarding character development, resolution of con-
flicts, and other plot points necessarily negate other alternatives. Given the impos-
sibility of certain fan-created storylines coexisting with the franchise’s narrative
arcs, there would be no confusion regarding the source of the material as a non-af-
filiate of the franchise. In the same vein, fan works often feature characters in “new
and often startling situations,” which, even if not outright contradicted by the au-
thorized work, create a distinct sense of disorientation among consumers such that
they’re unlikely to be mistaken for authorized works.3*

Written fan works also might differ sharply in terms of their writing
styles compared to the franchise’s literary content. While some degree of fragmen-
tation is frequently observable within the corpus of a franchise, starkly different
writing styles can evince a difference in source. *2° The power of writing style is
especially helpful in circumstances where the content of a fan work might not radi-
cally differ from that of the original. Take the case of a Judy Blume fan fiction, fol-
lowing the central character, Stephanie, as she navigates 8™ grade.3?® While the
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content of the story is itself not terribly different than that in official series, the
writing differs sharply. The dialogue between the characters in the fans work reads
as less fluid, cutting back and forth between dialogue and third-person present
tense, giving it the feel of a screenplay rather than novel.*?” This character doesn’t
render the fan work as being worse than the official work, but it does make it
clearly distinguishable.

There are, of course, a certain class of works—namely fan videos—where
analysis of consistency will inevitably veer into the territory of appraisal of a fan
work’s quality. But these inquiries may still be distinguished from the type of ho-
listic judgements regarding a work’s inherent artistic merit courts have cautioned
about. Instead, they consider very specific elements of the fan work in isolation.
The “production value” of a fan work, for example, is an especially obvious exam-
ple of how a fan works may clearly be distinguished from their authorized counter-
parts. Similarly, the presence of high-profile actors may be a clear indication that a
work is part of a major franchise rather than the creation of an independent ama-
teur.

Fan works are notably inconsistent with authorized content will be more
readily identifiable as such, and are thus less likely to create a likelihood of confu-
sion. The question of consistency tracks with both the transformativeness inquiry
regarding altered aesthetics, as well as the Ninth Circuit’s “total concept and feel”
test for substantial similarity. Differences in aesthetic choices have long been as-
sessed by courts as part of substantial similarity analysis, with inconsistencies re-
garding these choices regarded as being favorable to a finding of non-infringe-
ment.?8 In cases where the inconsistencies between a fan work and original work
aren’t glaring enough to render the fan work as lacking substantially similarity to
the original, the differences between the works may still be sufficient such that
when coupled with a favorable finding on other factors, the sources of the works
could not be conflated.>?°

Whether fan work adheres to narrative conventions of the particular genre

While corporate-owned creative properties have come to function as com-
modities, they are still expressive works, and their creation is governed by certain
artistic principles. Authorized works typically adhere to general and genre-specific
narrative conventions that fan works may eschew.

For example, certain genres employ specific literary tools and tropes that
signal to audiences that a work belongs to that particular genre.®3 VVampire stories,
for example, feature a character with some combination of the following elements:
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affinity for darkness; anomalous complexions; parasitic relationships with humans;
and, of course, blood as a dietary staple.>*! Also frequently embraced by the genre
are themes of romantic longing and the existential angst of immortality, as well as
the existence of other supernatural creatures.®*? Twilight, of course, riffs on many
of these signature tropes, with its brooding insomniac vampires that sparkle in the
sun, humanely nourish themselves with animal blood, and form intense codepend-
ent romantic relationships with humans.®*3 Not all Twilight fan works share these
elements, however. In fact, some lift an entirely different set of conventions from a
different genre. The fan work Witches of Twilight, takes the franchise’s supernatu-
ral elements in a very different direction, more reminiscent of the fantasy genre
more associated with Harry Potter, with references to telekinesis, mind-reading
and teleportation.®3* While the characters’ names and backstories are consistent
with the Twilight characters, the work is otherwise unrecognizable. With none of
the hallmarks of the “vampire” genre, the work wouldn’t even fall under the same
category of fiction as the Stephanie Meyer works, and thus is unlikely to be con-
fused as being part of the official franchise. While changes in genre alone have ap-
peared to be insufficient to support findings of a changed “purpose and character”
as part of a transformativeness inquiry,®*® they have a dramatic effect on the work
all the same, and are certainly sufficient to render it distinguishable for the pur-
poses of avoiding confusion.

Further, many narrative choices are dictated by the rightsholder’s desire to
maximize the potential for continued expansion of the franchise.3*® Because story
arcs must be limited to those that allow the franchise to continue in a believable
manner, producers are likely to avoid certain plotlines that might terminate or se-
verely limit the franchise.®*” Fan works are created with no such eye towards conti-
nuity, and in fact often center upon the same “earthshaking” situations rightshold-
ers may go out of their way to avoid.>*® Plot developments that might be
“signaling the end” of a franchise, including such pivotal events as the marriage or
death of a key character often feature prominently in fan works.** Because
rightsholders are likely to be more judicious with the incorporation of these types
of momentous events in their own narratives, fan works centering upon such dra-
matic situations will be readily distinguishable from the copyrighted properties.

C. Revising the Fair Use Analysis for Fan Works

331. See Philip Athans, Science Fiction Writing Tips: How to Make a Vampire Not Suck, WRITER’S
DIGEST (Mar. 30, 2015), https://www.writersdigest.com/write-better-fiction/science-fiction-writing-tips-
how-to-make-a-vampire-not-suck [https://perma.cc/J4AUZ-C3WT].

332. Id.

333. See generally, STEPHANIE MEYER, TWILIGHT (2005).

334. Witches of Twilight, FANFICTION.NET, https://www.fanfiction.net/s/5026939/1/Witches-of-
Twilight [https://perma.cc/CWWS5-T4XP] (last visited May 13, 2022).

335. See Dr. Seuss Enters, v. Penguin Books, USA Inc., 109 F.3d 1394, 1399-401 (9" Cir. 1997)
(suggesting that a change in genre alone wouldn’t be enough to warrant a finding of transformativeness
absent critical commentary on the original).

336. David Auerbach, The Cosmology of Serialized Television, THE AMERICAN READER,
https://theamericanreader.com/the-cosmology-of-serialized-television/ [https://perma.cc/LEQ9-X5T2].

337. 1d.

338. Tushnet, supra note 10, at 671.

339. Id.




2022 REBRANDING BATMAN - PREMINGER 79

Given the unique nature of both fan works and franchised content, and the
specific set of questions and challenges that arise when trying to assess whether a
given fan work constitutes a fair use, courts might adopt a specific approach to in-
terpreting certain fair use factors as they apply in fan fiction litigation]. More spe-
cifically, the transformativeness inquiry in Factor One and the market harm inquiry
in Factor Four may be more consistently and accurately conducted by approaching
the factors through a framework formulated to address the interests of rightshold-
ers, while recognizing the right of fan creators to engage with culturally significant
content. Because factors one and four are at once the most abstract and the most
determinative, having a concrete framework in which to apply them will make the
fair use test both easier to administer and more likely to yield a predictable out-
come.
a. Transformativeness

Because transformativeness is the crux of the fair use analysis, all parties
to fan fiction litigation would benefit from a concrete and predictable approach to
transformativeness that addresses the specific suite of concerns presented by fan
fiction. A concrete framework, which may be found in the proposed “likelihood of
confusion test” would be beneficial, as the factor-based inquiry gives courts guid-
ance as to what specific dimensions of a work ought to be analyzed. Further, the
test offers benchmarks for determining when differences between the original con-
tent and fan work rise to the level of being transformative.

But the utility of the test isn’t just that it offers an interpretive frame-
work—it also asks the right question. By asking whether there is a likelihood of
confusion surrounding the fan work’s origin, the test articulates the form of trans-
formativeness that’s most relevant to the particular parties involved. The possibil-
ity of confusion regarding a work’s origin is inherently a transformativeness in-
quiry. For a challenged work’s character to be so significantly different from that
of the original such that their sources couldn’t be conflated, something substan-
tially new or different was necessarily added to that original work in a manner that
certainly qualifies as imbuing with new meaning, or creating a new aesthetic.

b. Market harm

While Factor One’s “purpose and character” inquiry turns primarily on
transformativeness, the first factor also asks about other facets of the work’s use,
including whether it’s used for commercial purposes.®*° This question of commer-
ciality is distinct from Factor Four’s inquiry regarding the “effect of use upon the
potential market for the value of the work,” which considers whether a challenged
work might usurp the original within the marketplace or erode an existing or viable
derivative works or licensing market.>** Both commerciality and market harm are
often considered in light of transformativeness, such that a highly transformative
work is likely to be found to be a fair use regardless of its commercial nature or
potential for having a detrimental economic impact.3#?
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The unique nature of fan fiction, media franchises, and the relationship
between fan creators and rightsholders warrants a different calculus regarding the
significance of commerciality and market harm, and their interplay with both trans-
formativeness and each other. Unlike other types of plaintiff—-defendant pairings in
copyright litigation, the rightsholder—plaintiff’s and fan—defendant’s relationships
to the economic potential of their expressive works are completely antithetical. All
but the most mercenary of fan creators are at most agnostic towards any potential
pecuniary value of their work.3*® Their production of expressive works isn’t moti-
vated by the need to earn a livelihood or generate profit, but rather by the desire to
engage with the works they love and to connect with each other.** Franchise own-
ers, of course, are almost entirely profit-driven.3*> This vast difference in weight
placed upon a work’s commercial viability by parties to fan fiction copyright liti-
gation ought to be reflected in the way courts weigh fair use factors in these unique
types of cases.

When assessing whether a fan work is fair use, the commerciality inquiry
must take on increased significance, regardless of the degree to which the fan work
is transformative. More specifically, it should be fan work’s commercial or non-
commercial character rather than its transformative nature that defines the scope of
the market harm inquiry. Factor Four’s analysis of a fan work’s impact on the fran-
chise contents’ value ought to be limited to findings of commerciality. In cases
where the fan work is found to be commercial, however, while transformativeness
will still have bearing on the market harm inquiry, it’s this commercial nature, ra-
ther than transformative character, that should control the analysis.

Assessing Commerciality

Commerciality, not to be confused with being “for profit,” refers to the
“advance[ment of] a person’s commercial or economic interests” typically through
an “exchange for economic use or benefit.”**¢ Commerciality is anathema to many
fan creators, whose works are “labor(s) of love,” and exchanged among members
of a fan community as part of a gift economy.®*” Within certain corners of the fan
community, however, the otherwise strong norm against commercialization has
started to shift.>*® Whether it’s in the interest of supporting other fan creators, lev-
eraging ad-generated revenue, or more traditional attempts at sales, money is in-
creasingly changing hands among members of fandoms.34°

There are three primary ways in which fan works may be commercialized,
each of which would render the work as being “commercial in nature” for the pur-
poses of a fair use inquiry. The first, and most direct, is if a fan creator attempts to

343. Rebecca Tushnet, Economies of Desire: Fair Use and Marketplace Assumptions, 51 WM. &
MARY L. REV. 513, 527 (2009); see Hetcher, supra note 6, at 1885.

344. Infra Part 1.B.

345. Infra Part I11.A.1.

346. Commercial Purposes, LAW INSIDER, https://www.lawinsider.com/dictionary/commercial-pur-
poses [https://perma.cc/4AUGD-4ZZG].

347. Henry Jenkins, Transforming Fan Culture into User-Generated Content: The Case of FanLib,
HENRY JENKINS (May 22, 2007), http://henryjenkins.org/blog/2007/05/transforming_fan_cul-
ture_into.html [https://perma.cc/6ZNY-ADFR].

348. Hetcher, supra note 6, at 1884-85.

349. Christina Chung, Holy Fandom, Batman! Commercial Fan Works, Fair Use, And The Econom-
ics Of Complements And Market Failure 19 B.U. J. ScI. & TECH. L. 367, 368 (2013).
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sell their work for renumeration. These types of direct to consumer sales are most
common among fan art, fan merchandise and commissioned short stories.>*°

The second are fan creators’ increasing use of crowdfunding as a means
of supporting their work.35! While more subtle than direct sales, the patron-model
is especially concerning from a copyright law perspective, as the premise for giv-
ing fan works special consideration under a fair use analysis is that fan works stand
outside copyright’s incentive structure. By invoking the same paradigm that justi-
fies the copyright scheme—namely that creators must be paid in order to generate
new works—the justification for treating fan fiction differently than other types of
creative expression collapses.

Finally, and least directly, fan fiction may be rendered commercial by na-
ture of where it’s posted. While certain fan sites are maintained entirely by fan cre-
ators themselves, others rely heavily on add revenue.®> Complicating matters fur-
ther, even fan works that may have originated on entirely volunteer-powered sites
may find their way onto other platforms that are driven by ads, potentially without
the fan creator’s knowledge or consent.>> For these works, commerciality would
be determined based on the intent of the author—did the author circulate a fan
video among a private email listserv only to have another listserv member post the
video to YouTube? Or, did the author themselves post to YouTube? In the interest
of ensuring predictability for fan creators, a commerciality analysis would be based
solely on those platforms where the creator posted directly.

Assessing Market Harm

The scope, and indeed the very applicability, of the Factor Four market
harm analysis is entirely contingent upon the character of a fan work as being com-
mercial or non-commercial. For fan works whose nature is non-commercial as de-
fined above, even the most profound and damaging market impacts on the fran-
chise wouldn’t be recognized as legally cognizable harms. Given that franchise
owners’ interests are fundamentally economic, disregarding potential damage to
market value seems to be an oxymoronic result. But, when considering those fran-
chises as products rather than pure creative expression, the outcome is entirely
consistent.

For a franchise owner, the interest ostensibly undermined by fan works is
the ability to commercially exploit the franchise in all its current and future
forms.3®* And the suite of exclusive rights conferred by the Copyright Act makes
such commercial exploitation possible.®*® But control over commercial

350. Id. at 371; Get the Best Fanfic Services, FIVERR https://www.fiverr.com/gigs/fanfiction
[https://perma.cc/CIXT-ZA2Q)] (last visited Dec. 16, 2022).

351. Lantagne, supra note 88, at 265.

352. Ads on Wattpad, WATTPAD (May 15, 2022), https://support.wattpad.com/hc/en-us/arti-
cles/211678146-Ads-on-Wattpad [https://perma.cc/DX4U-5CKN].

353. Andrea Hannah, This Queer Harry Potter FanFic Is Going Viral on TikTok and It Ships 2 of the
Marauders, ELITE DAILY (Jan. 14, 2022), https://www.elitedaily.com/lifestyle/all-the-young-dudes-
Igbtg-harry-potter-fanfic-tiktok-viral [http://perma.cc/AA4C-RC2V] (after three years on the non-com-
mercial fan fiction platform, “Archive of Our Own” a piece of Harry Potter fan fiction found its way
onto TikTok and subsequently went viral).

354. Voegtli, supra note 68, at 1241.

355. 17 U.S.C. § 106.
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exploitation is distinct from control over an entire market. Evoking again a hybrid
trademark-copyright framework, the corporate rightsholder may be construed as a
firm who, while having a right to control commercial exploitation of products
bearing their mark, doesn’t have the right to control the market for those mark-
bearing products.®*® A junior firm may come in and sell a superior product that
erodes the senior firm’s market, and so long as it does so using a different mark,
the harm is unactionable. A fan creator may be understood as being much like the
junior firm—free to enter and disrupt the rightsholder’s market so long as they
abide by certain rules. For the competing junior firm, this looks like using a suffi-
ciently distinctive mark. For the fan creator, it means creating a sufficiently trans-
formative work and honoring copyright law’s recognition of the rightholder’s ex-
clusive right to commercial exploitation of the rightsholder’s content.

When a fan’s work is commercial, however, this argument drops out,
leaving the fan—defendant to rely on the traditional Factor Four analysis informed
by transformativeness under the likelihood of confusion standard. In these cases, a
finding of market harm will hinge on the specific mechanism by which the fan
work threatens the original work’s value.” Any losses that stem from audience
disillusionment arising from a fan work should be characterized as the same type
of legally incognizable collateral damage wrought by a pointed commentary, unfa-
vorable review, unflattering parody, or any other transformative use. While corpo-
rate rightsholders retain an interest in reputational preservation, they cannot insu-
late themselves from the whims of public opinion any more than can any other
company. In releasing works to broad audiences, rightsholders cede control over
the interpretation of their output, and thus tacitly accept the possibility that ele-
ments of their properties may be mischaracterized in ways they may find embar-
rassing or distasteful.>*® Further, the likelinood of confusion test accounts for the
type of actionable competition-based harms recognized under trademark law. This
renders any losses suffered by the rightsholder no different than those arising from
the entry of any competing product into a marketplace.

Market harms do become cognizable when a fan work has a potential im-
pact on the market for derivative works and licensing opportunities. While other
fair uses may circumvent these harms by having sufficiently transformative charac-
ters as to render arguments regarding the rightsholder’s desire to exploit a given
derivative or licensing market null, because the transformative nature of a fan work
is assessed without consideration of whether a rightsholder may wish to enter the
same creative space, considerations of competition with derivative works and li-
censing markets is more relevant.

While a rightsholder may be unlikely to produce or license a parody or so-
cial criticism of their work, many fan works are built upon premises rightsholders
may have an interest in exploring themselves. Take for example, the multitude of
fan works imagining central characters as having a different gender, race, ethnicity,
or sexual orientation. As even the most mainstream of production companies be-
come more inclusive, producers may be interested in developing works featuring a

356. See Lemley & McKenna, supra note 275.

357. Walt Disney Company (2021) Form 10-K, https://www.sec.gov/ix?doc=/Archives/ed-
gar/data/1744489/000174448921000220/dis-20211002.htm [https://perma.cc/M8YM-QZT2] (assuming
the work is transformative under the likelihood of confusion test).

358. Tushnet, supra note 10, at 657-58.
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more diverse and representative range of identities.>*® While an all-female Ghost-
busters reboot may have formerly been relegated to obscure corners of the internet,
it was released as an authorized film distributed by Columbia Pictures in 2016.%¢°
Then there is Stephanie Meyer’s 2015 Twilight: Life and Death, Twilight
Reimaged, a gender-swapped reboot featuring characters with “slightly different
personality traits” and “slight plot differences” but otherwise adhering to the origi-
nal work.%%! Fan works centered upon the gender-bent premise abound, with single
platforms having over ten thousand “genderswap” fan stories.*%?

Rightsholders are of course likely argue that any fan work could be a via-
ble authorized production, meaning courts must have a framework to assess the
true likelihood of a rightsholder entering the derivative market in question. This
likelihood might be assessed by looking at what trademark law calls “bridg(ing)
the gap,” or the possibility that a senior mark holder might extend their line of
products into the same market as the junior mark holder.3%® Rather than include
this inquiry within the “likelihood of confusion” test, as trademark law does, re-
serving the question for the market harm analysis better suits the purpose of the re-
vised fair use test. The goal of the reformulated fair use analysis is to give fan crea-
tors more predictability and greater leeway to engage with the content they love.
Including the franchise owner’s likelihood of expansion at the within likelihood of
confusion test at the transformative use stage would undermine fans’ ability to
comfortably use franchise material, as it introduces a factor that fans can’t predict
ex ante. A fan creator has the ability to control where they post their work, the me-
diums they work with, and whether they adhere to certain artistic conventions.
What they do not have, however, is the ability to confidently predict which specific
projects a franchise owner may pursue. Because the range of derivative works a
franchise owner may elect to produce is so vast, requiring fan creators to avoid any
topic or premise in which the franchise owner may take interest would foreclose
their opportunity to work with wide swaths of content, and severely constrain op-
portunities for creativity. Excluding the likelihood of expansion analysis from the
transformativeness inquiry that influences the outcome of other parts of the fair use
test minimizes the damage a finding against the fan—defendant on this point can
have on the overall fair use analysis. In essence, it’s a means of avoiding punishing
fans for something they have no control over.

To demonstrate a possibility for expansion, rightsholders might point to
existing production plans, recent productions, or even points of criticism regarding
gaps in the franchise that need to be addressed. Using existing production plans or
proposals to demonstrate the rightsholder was planning to develop a derivative
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work that would compete with the fan work is straightforward enough. But even
without concrete plans, a rightsholder can still point to recent efforts suggesting the
development of a derivative work similar to the challenged fan work was immi-
nent, if not immediate. Returning to the example of more inclusive reboots, con-
sider a hypothetical Disney challenge to a Snow White fan fiction, reimagining the
‘Snow White’ character as a non-binary individual. Disney may point to their more
contemporary works and how they reflect a commitment to more diverse lead char-
acters. Starting with the release of Princess in the Frog, centered upon the then 85-
year old company’s first ever Black princess, and continuing through its most re-
cent representation of a Southeast Asian princess in Raya and the Last Dragon,
and forthcoming live-action remake of The Little Mermaid, with a Latinx Arielle,
Disney may claim it is committed to representing identities that had previously
been left out of popular culture. Such a demonstrable effort at inclusion would
make more believable a claim that Disney was planning on producing a remake of
Snow White with a gender-nonconforming lead at some point.

Alternatively, rightsholders might also point to criticisms of their fran-
chises and their desire to address weak points of their narratives in future works.
Rightsholders have an interest in pleasing their audience and addressing points of
dissatisfaction is one way to accomplish this.*** The gender-swapped Twilight il-
lustrates this type of creative correction. Meyer explained her motivation in creat-
ing the new book as being an effort to refute arguments that her work celebrated
toxic gender stereotypes.3®® By inverting the genders of the lead characters, Meyer
hoped to demonstrate to her critics that the work “it really is the same story be-

cause it’s just a love story and it doesn’t matter who’s the boy and who’s the
| 9366

girl.
Non-narrative fan works, like fan art and fan music (or ‘filk”) are even
easier to address. Rightsholders would easily be able to demonstrate that these
types of works may compete with existing products, or those shortly to be devel-
oped.*®” One need only look at the overwhelming popularity of Disney musical
soundtracks to be convinced that franchise-themed musical works is a market wor-
thy of exploitation.®®® The vibrance of the market for franchise-based artwork is
even more obvious. Posters of Ana and Elsa can be purchased at Walmart.®*® Rep-
licas of the USS Enterprise come plated in gold.3”® Indeed, commercial markets for
merchandise like sweatshirts, tote bags and portraits, all of which are commonly
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produced by fans creators, generate more profit than the expressive components of
the franchise.3™

Given the relative ease with which rightsholders can demonstrate fan
works may compete with authorized derivatives, it would be far more difficult for
even a transformative commercial fan work to find refuge under fair use. But de-
spite this decreased likelihood of finding in favor of a fan creator in cases of com-
mercial fan works, even these fan creators are no worse off than under traditional
fair use. And by clarifying the transformativeness standard and creating a carve-
out for non-commercial fan works that satisfy it, this new articulation of fair use
would allow for greater predictability. It at once affords fan creators the oppor-
tunity to engage with the works they love, while recognizing and honoring the in-
terests of rightsholders.

Conclusion

Fan creators may be muggles and not metahumans, but they have a power
all their own. Snark and derision aside, fan works are undeniably socially valuable
sources of meaning and joy, and provide significant opportunities for interpersonal
connection. Fan creators’ passion and ingenuity deserves to be recognized by cop-
yright law. By adopting a trademark-inspired fair use regime, fan creators may
gain the freedom to engage with beloved franchises, while rightsholders continue
to enjoy protection of their reputational and economic interests in their properties.
Copyright law does not have to be stifling to be protective. Under this proposed re-
gime, it may instead encourage the production of benign fan works, many of which
are interesting and unexpected enough to delight even the most hardened fan fic-
tion skeptics.

After all, isn’t Darth VVader’s cake preference at least a little intriguing?®’

371. Voegtli, supra note 68, at 1241.
372. He’s apparently a fan of chocolate frosting. CowsLovePennies, supra note 3.



	Rebranding Batman
	Recommended Citation

	Rebranding Batman
	Cover Page Footnote

	tmp.1676054162.pdf.mvCTb

