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PROGRESS INTERRUPTED: VIRGINIA’S HESITANT
MOVEMENT TO LANDLORD-TENANT REFORM

Martin D. Wegbreit*

*  Martin Wegbreit is the Director of Litigation at Central Virginia Legal Aid Society (CVLAS) in
Richmond, Virginia, where he has been employed the past seventeen years. He has been a legal aid attor-
ney for forty-four years. He is a member of the City of Richmond’s Affordable Housing Trust Fund Su-
pervisory Board, the City of Richmond’s Eviction Task Force, the Legal Advisory Board of Housing
Opportunities Made Equal (HOME), and the Virginia State Bar’s Standing Committee on Access to Legal
Services. Mr. Wegbreit is a 1978 graduate of the University of Michigan Law School. In June 1992, he
was honored by the Virginia State Bar as the first recipient of the annual “Virginia Legal Aid Attorney”
award. In October 2019, he was honored by the Greater Richmond Bar Foundation as the recipient of the
“Hettrick Leadership Award” for his efforts in the creation of the Richmond Eviction Diversion Program.
The views expressed in this article are solely those of the author and should not be attributed to CVLAS
or any other organization. Special thanks to long-time friend John C. Dernbach, Commonwealth Professor
of Environmental Law and Sustainability at Widener University Commonwealth Law School for his re-
view of the draft article and his many helpful suggestions.
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ABSTRACT

In 2018, Virginia’s eviction crisis received national attention. Over the
next three legislative sessions in 2019, 2020, and 2021, more than two dozen
laws were enacted—a few on a temporary basis but most on a permanent
basis—to be more fair, favorable, and friendly to tenants. The COVID-19
pandemic resulted in the Virginia Governor declaring a State of Emergency
on March 12, 2020—the final day of the Regular Session of the Virginia Gen-
eral Assembly. The pandemic added urgency to an already accelerating
movement toward landlord-tenant reform which had mustered bipartisan
support. That progress dramatically halted in the 2022 Regular Session of
the Virginia General Assembly with the defeat of at least five landlord-tenant
bills intended to rectify the imbalance between the rights of tenants and land-
lords. Although some see that as a desired return to normalcy, others see that
as a “normal” that Virginia should not want to go back to.

INTRODUCTION: WHY EVICTION MATTERS

No problem in Virginia affects more people, more seriously, in more areas
of their lives, than evictions. Prior to the COVID-19 pandemic, each year
from 2011 through 2016 an average of 145,414 residential eviction law-
suits—known as Summons for Unlawful Detainer—were filed in Virginia
courts, almost exclusively in the General District Courts.' Most of these ten-
ants were families with children, who are twice as likely to be evicted as
families without children.> Most of them were people of color, since living
in a mainly black or brown neighborhood makes eviction more likely than
any other factor—more so than median property value, percent of rent bur-
dened tenants, poverty rate, percent of tenant-occupied units, median rent, or
median household income.’

Eviction is not just one problem,; it is a dozen problems. It affects whether
people have access to banks and credit, where children go to school, where

' Among large U.S. cities, Virginia had the second, third, fourth, sixth and tenth highest eviction

rates in the country. Among mid-sized U.S. cities, Virginia had the second, fourth, and fifth highest evic-
tion rates in the country. Emily Badger & Quoctrung Bui, In 83 Million Eviction Records, a Sweeping and
Intimate New Look at Housing in America, N.Y. TIMES (Apr. 7, 2018), https://www.nytimes.com/interac-
tive/2018/04/07/upshot/millions-of-eviction-records-a-sweeping-new-look-at-housing-in-america.html.

2 Chris Salviati, Rental Insecurity: The Threat of Evictions to America’s Renters, APARTMENT LIST
BLOG (Oct. 20, 2017), https://www.apartmentlist.com/research/rental-insecurity-the-threat-of-evictions-
to-americas-renters.

*  Virginia Commonwealth University’s RVA Eviction Lab ran numerous regression analyses of
data and determined that neighborhood racial composition is a significant factor in determining eviction
rates, even after controlling for income, property value, and other characteristics. Benjamin F. Teresa, The
Geography of Eviction in Richmond: Beyond Poverty, RVA EVICTION LAB, 2018, at 1,
https://cura.vcu.edu/media/cura/pdfs/cura-documents/GeographiesofEviction.pdf.
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their parents can get jobs, buy food, get health care, access public transpor-
tation, and whether they live in a safe or crime-ridden area. The stress of
eviction makes it a mental health issue. Evictions are expensive for landlords,
because by the time they get to court, they have usually gone without rent for
at least a month.* If the tenant is evicted, it can take several months before
landlords find and screen a new tenant.’

Problems created by evictions affect all of society. There is a real cost to
communities, including the actual cost to landlords and sheriffs’ departments
to carry out evictions and the hidden costs to service providers and local gov-
ernments who must deal with the aftermath.® Focusing on the four years from
2018 to 2022, this article explores the causes of Virginia’s eviction crisis, the
landlord-tenant reforms enacted from 2019 to 2021, the bills stalled in 2022,
and needed reforms which remain to be enacted.

I. LANDLORD-TENANT REFORM BEGAN WITH A MEDIA
SPOTLIGHT AND BIPARTISANSHIP

On April 8, 2018, Virginia made the front page of the Sunday New York
Times for having five of the highest ten eviction rates among large U.S. cities
and three of the highest five eviction rates among medium size U.S. cities.’
The eviction rate measures the number of eviction judgments as a percentage
of the number of tenant households.® Among large U.S. cities (population
100,000 or more), Richmond had the second highest eviction rate at 11.44%,
Hampton at 10.49% with the third highest, Newport News at 10.23% at the
fourth highest, Norfolk at 8.65% at the sixth highest, and Chesapeake at 7.9%
at the tenth highest. Among mid-size U.S. cities (population 20,000 to
99,999), Petersburg had the second highest eviction rate at 17.56%, followed
by Hopewell at 15.68% at the fourth highest, and Portsmouth at 15.07% at

4 Philip ME Garboden & Eva Rosen, Serial Filing: How Landlords Use the Threat of Eviction, 18
CITY & COMMUNITY 638, 656 (2019).

5 Id at642.

®  RVA Eviction Lab estimated the total annual costs of responding to eviction in Virginia for
providing healthcare, emergency shelter, foster care, and juvenile detention ranged from approximately
$484 million to $1.3 billion. Chesley DeLeon et al., The Public Cost of Eviction in Richmond and Virginia:
Response Versus Prevention, RVA EVICTION LAB, (July 2021, at 7, https://rampages.us/rvaevic-
tionlab/wp-content/uploads/sites/33937/2021/07/CostofEvictions_Final.pdf (estimating the total annual
costs of responding to eviction in Virginia for providing healthcare, emergency shelter, foster care, and
juvenile detention ranged from approximately $484 million to $1.3 billion).

7 Badger & Bui, supra note 1.

8 VIRGINIA DEP’T OF HOUS. AND CMTY. DEV., ADDRESSING EVICTIONS BEFORE, DURING, AND
AFTER COVID-19 5 (2021), https://dhcd.virginia.gov/sites/default/files/Docx/verp/evictions-report.pdf.
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the fifth highest.” To put these rates in context, they are 1.5 to 3.4 times higher
than the statewide average eviction rate of 5.12%, and 2.8 to 6.3 times higher
than the national eviction rate of 2.78%. '

No one reason made Virginia “Ground Zero” for the eviction crisis. Vir-
ginia was home to virtually every factor that would cause eviction rates to
increase and virtually no factor which would cause eviction rates to decrease.
Many of these factors were long standing societal problems, often decades in
the making.

A. Affordable Housing Shortage

A report to the Governor and the General Assembly of Virginia by the
Joint Legislative Audit and Review Commission (JLARC) from December
of 2021 found a statewide shortage of at least 200,000 affordable rental
units.'' This shortage is a major factor causing rent burden among tenants.
The U.S. Department of Housing and Urban Development (HUD) defines
rent burden as spending more than 30% of income on housing and severely
rent burdened as more than 50%.'? Approximately 29% of Virginia house-
holds are housing cost burdened, paying more than 30% of income for shel-
ter.'? Of those, nearly half are extremely housing cost burdened, paying more
than 50% of income for shelter.'*

B. Archaic Legal Terminology

An eviction lawsuit in Virginia is called a Summons for Unlawful Detainer
(Civil Claim for Eviction)."* This title contains three words which sound crim-
inal in nature: “summons,” “unlawful,” and “detainer.” The National Asso-
ciation for Court Management reports that access to justice exists only when

°  Thomas A. Loftus, Promoting Housing Stability, Fairness and Affordability by Combating Regu-

latory Barriers, EQUITABLE HOUSING INSTITUTE 1, 3 (2021), https://www.equitablehousing.org/im-
ages/PDFs/PDFs--2018-/EHI-VA_House letter re evictions 8-16-20website.pdf.

' Princeton University’s Eviction Lab gathered data from forty-seven states and D.C. from 2000
through 2016 to determine these eviction rates. PRINCETON EVICTION LAB, https:/evic-
tionlab.org/map/?m=raw&c=p&b=er&s=all&r=states&y=2016&z=3.53&lat=38.96&lon=-
96.52&lang=en&l1=51 -79.46 38.00 (last visited Sept. 10, 2022).

"' Affordable Housing in Virginia, JOINT LEGIS. AUDIT & REV. COMM’N, http://jlarc.vir-
ginia.gov/landing-2021-affordable-housing-in-virginia.asp (last visited Sept. 11, 2022).

12 Jeff Larrimore & Jenny Scheutz, Assessing the Severity of Rent Burden on Law-Income Families,
BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM (Dec. 22, 2017), https://www.federalre-
serve.gov/econres/notes/feds-notes/assessing-the-severity-of-rent-burden-on-low-income-families-

20171222.html.
'3 Addressing Evictions Before, During, and Afier COVID-19, VIRGINIA DEPARTMENT OF HOUSING
AND COMMUNITY DEVELOPMENT (Jan. 2021), https://dhcd.virginia.gov/sites/de-

fault/files/Docx/verp/evictions-report.pdf.

4 Affordable Housing in Virginia, supra note 11.
Virginia Legal Aid Society, Inc., Evictions (including Lockouts and Utility Shutoffs),
VALEGALAID.ORG, https://www.valegalaid.org/resource/evictions-including-lockouts-and-utility-shut
(last visited Sept. 19, 2022).
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the public can understand, use, and afford information and services to prevent
and resolve their legal disputes to achieve just outcomes without delay.'® Be-
cause the title of a Summons for Unlawful Detainer sounds criminal, but re-
ally is not, defendants can be discouraged or intimidated from coming to
court. The rate of default judgments in General District Court (GDC) housing
cases is extremely high.'” In December 2017, the National Center for State
Courts released the “Virginia Self-Represented Litigant Study.” This ground-
breaking study of Virginia’s civil courts was the first such study ever in Vir-
ginia, and possibly only the second in the entire country.'® The study looked
at 174,000 housing cases in GDC."’ Eliminating cases which were dismissed,
nonsuited, not served, transferred to another court, or otherwise did not result
in a disposition left 98,741 cases.?’ Of these, 72,585 (73.5%) were default
judgments.?' In almost three out of four dispositions, the tenant did not come
to court.?

C. Five Years without Medicaid Expansion

In 2018, Virginia became the thirty-third state to approve Medicaid expan-
sion, which became effective January 1, 2019.”* During the five years from
2014 through 2018, Virginia lost a total of $8.5 billion in federal funding as
a result of not expanding Medicaid.** This left 400,000 low-income Virgini-
ans without health insurance for five years, some of whom were forced to
choose between paying medical bills or paying rent.

D. Foreclosure Aftermath

Between 2006 and 2014, an estimated ten million homeowners lost their

' Plain Language Guide: How to Incorporate Plain Language into Court Forms, Websites, and

Other Materials, NAT’L ASS’N FOR COURT MGMT., 14 (2019), https://nacmnet.org/wp-content/up-
loads/NACM-Plain-Language-Guide-20190107.pdf.

'7" Shauna Strickland et al., Virginia Self-Represented Litigant Study: Outcomes of Civil Cases in
General District Court, Juvenile & Domestic Relations Court, and Circuit Court, NAT’L CTR. FOR STATE
COURTS 1,4 (2017), https://brls.org/wp-content/uploads/2018/03/Outcome-Report.pdf.

'8 John E. Whitfield, Summary Report on the Finds of the Virginia Self-Represented Litigant Study,
BLUE RIDGE LEGAL SERVICES, INC. 1, 12 (2018), https://brls.org/wp-content/uploads/2018/03/Summary-
Report-on-the-Findings-of-the-Virginia-Self-Represented-Litigant-Study-rev.pdf.

9 Strickland et al., supra note 17.

20 Id. at 56.

Id.

Id.

Doug Stanglin, Virginia, After 5-year Battle, Passes Medicaid Expansion for 400,000 Poor Peo-
ple, USA TODAY (May 31, 2018), https://www.usatoday.com/story/news/2018/05/31/virginia-after-5-
year-battle-becomes-33rd-state-pass-medicaid-expansion/658785002; Louise Norris, Virginia and the
ACA’s Medicaid Expansion, HEALTHINSURANCE.ORG (July 5, 2022), https://www.healthinsur-
ance.org/medicaid/virginia.

2% Louise Norris, Virginia and the ACA’s Medicaid Expansion, HEALTHINSURANCE.ORG (July 5,
2022), https://www.healthinsurance.org/medicaid/virginia.

[T RTINS
[N

o
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homes to foreclosure.”> With so many people being forced from their homes,
rent increases were the natural consequence.

E. Gentrification

Many historically black and brown neighborhoods in Richmond, Vir-
ginia—such as Jackson Ward, Church Hill, and Northside—are rapidly be-
coming gentrified.”” Evictions have been shown to be positively associated
with neighborhoods that are in the early stages of gentrification.?®

F. Government Sponsored Segregation

In the 1930s and 1940s, the federal government sponsored the Home Own-
ers Loan Corporation, which created “security maps” to rate neighborhoods
and refinance mortgages to prevent widespread foreclosures during and after
the Great Depression.?’ Neighborhoods were classified into four categories.*
“A” areas were colored green, labeled First Grade, and considered most at-
tractive for refinancing, while “B” areas were colored blue, labeled Second
Grade, and regarded as next most attractive.’' “C” areas were colored yellow,
labeled Third Grade, and considered as transition zones in decline.** “D” ar-
eas were colored red, labeled Fourth Grade, and considered as characterized
by detrimental influences to a pronounced degree. Race was the dominant
factor in determining a neighborhood’s zone: white neighborhoods were
nearly always classified as A or B areas, while black neighborhoods were
almost always classified as D areas.”® A comparison of the map of Richmond

2 Ali Wolf, This Is Not a Repeat of the 2008 Housing Bubble, FORTUNE (Sept. 9, 2021), https://for-
tune.com/2021/09/09/housing-bubble-2008-market-correction-great-recession/.

26 Rents have been found to rise with increasing nearby single-family home foreclosure rates. Caro-
lina K. Reid, The Rise of Single-Family Rentals after the Foreclosure Crisis, TERNER CTR. FOR HOUS.
AND INNOVATION 1, 2 (Apr. 2018), https://ternercenter.berkeley.edu/wp-content/uploads/pdfs/Single-
Family Renters Brief.pdf.

27 Jackson Ward, once known as the Harlem of the South, has been transformed into a majority white
community, with African Americans comprising only about 23% of the population. In Church Hill, Afri-
can American households have declined by 20% after comprising more than 90% of households in 2000.
Mariah Williams, There Goes the Neighborhood: Combating Displacement in Richmond’s Historically
Black Neighborhoods, RVA MAG (Nov. 12, 2021), https://rvamag.com/politics/local-politics/there-goes-
the-neighborhood-combating-displacement-in-richmonds-historically-black-neighborhoods.html.

2 Alex Ramiller, Displacement Through Development? Property Turnover and Eviction Risk in Se-
attle, 59 URBAN STUD. 1148, 1148 (May 2022).

¥ Home Owners' Loan Corporation, Home Loan Security Map ("Redlining" Map) of Cleveland,
1933, HISTORY 1952/ HARVARD UNIV., https://hist1952.omeka.fas.harvard.edu/exhibits/show/galler-
iesmain/item/160 (last visited Sept. 10, 2022).

3 Leah Foltman & Malia Jones, How Redlining Continues To Shape Racial Segregation In Milwau-
kee; 1930s Lending Map Reveals the Policy Roots of Housing Discrimination, WISCONTEXT (Feb. 28,
2019), https://www.wiscontext.org/how-redlining-continues-shape-racial-segregation-milwaukee.

o

32 Redlining  in Virginia, ~— ARCGIS,  https://www.arcgis.com/apps/View/index.html?ap-
pid=909e8528cd3a4df190756596dct5d693 (last visited Sep. 19, 2022).

¥
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areas redlined in the 1930s** with the map of Richmond areas with high evic-
tion rates in 2016 shows a very high degree of overlap.

G. Little Government Support for Tenants.

For at least the past thirty years, the Low-Income Housing Tax Credit
(LIHTC) has been the most important federal resource for creating affordable
housing in the U.S.*® Over twenty states and the District of Columbia have
established state LIHTC programs.’’ Virginia’s LIHTC program was not es-
tablished until 2021 and was funded at a meager $15 million per year.*® By
comparison, the slightly larger state of New Jersey funds its state LIHTC
program at $183.33 million per year ($1.1 billion over six years) and is pro-
posing $600 million per year starting next fiscal year.*’

H. Low Eviction Filing Fee

Virginia has one of the lowest filing fees in the nation for a landlord to file
an eviction lawsuit, generally between $58 and $64 for filing and sherift’s
service on one defendant.*” By contrast, the filing and service fees for an
eviction lawsuit in North Carolina range between $126.00 and $180.00,*'
while in Alabama the fee is $256.00.** An analysis using Princeton Evic-
tionLab data found that higher filing fees and other barriers to eviction filing
lowered eviction filing rates.*

L Relatively Higher Rent/Income Ratio

The minimum wage in Virginia did not increase for almost twelve years,
from July 24, 2009 when the federal rate was set at $7.25 per hour to May 1,

3% Richmond, VA, MAPPING INEQUALITY, REDLINING IN NEW DEAL AMERICA, https:/dsl.rich-
mond.edu/panorama/redlining/#loc=10/37.34/-77.609&city=richmond-va (last visited Sep. 19, 2022).

35 Teresa, supra note 3.

3 Low-Income Housing Tax Credit (LIHTC), U.S. DEP’T OF HOUS. AND URB. DEV. OFF. OF POL’Y
DEV. AND RSCH, https://www.huduser.gov/portal/datasets/lihtc.html (last visited Sept. 20, 2022).

37 Mark O’Meara, Everything You Need to Know About State LIHTCs in 2022, NOVOGRADAC (May
2022), https://www.novoco.com/periodicals/articles/everything-you-need-know-about-state-lihtcs-2022.

 Virginia LIHTC Incentive Enacted With $15 Million Annual Statewide Cap, NOVOGRADAC (Apr.
2021), https://www.novoco.com/news/virginia-lihtc-incentive-enacted- 1 5-million-annual-statewide-cap.

3 NJEDA Board Approves Rules for Aspire Development Tax Credit Program, N.J. ECON. DEV.
AUTH., (Nov. 2021), https://www.njeda.com/njeda-board-approves-rules-for-aspire-development-tax-
credit-program/; New Jersey Legislation Would Create Affordable Housing Credit in Select Neighbor-
hoods, NOVOGRADAC (Mar. 2022), https://www.novoco.com/news/new-jersey-legislation-would-create-
affordable-housing-credit-select-neighborhoods.

40" Elizabeth Souza, Virginia Eviction Process, PROPERTYMANAGEMENT (Nov. 2021), https://iprop-
ertymanagement.com/laws/virginia-eviction-process.

4 Court Costs and Fees Chart, N.C. JUD. BRANCH (2021), https://www.nccourts.gov/assets/docu-
ments/publications/Civil-Costs-Chart-Dec-1-2021.pdf?Versionld=Inoyuotk WolpSRNDS{-
wafOp6Swz3PH.

42 Lillian Leung et al., Serial Eviction Filing: Civil Courts, Property Management, and the Threat
of Displacement, 100 SOC. FORCES 316, 335 (2021).

 Id at339.
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2021 when the state rate increased to $9.50 per hour.* From 2001 to 2019,
and adjusting for inflation, rents in Virginia increased by 23% while incomes
increased by only 10%.*> Between 2001 and 2015, incomes remained flat
while rents increased by 20%.*° As a result, in just fourteen years, an afford-
able rent of 30% of income became an unaffordable rent of 36% of income.*’

J. Unfavorable Landlord-Tenant Laws

Prior to the COVID-19 pandemic, the Virginia eviction process was an
unforgiving rush to judgment. Typically, rent was due on the first day of the
month, late after the fifth, and the landlord could give a five-day nonpayment
notice as early as the sixth.** If rent were unpaid, the landlord could file the
eviction lawsuit as early as the twelfth or thirteenth. By law, the case had to
be heard within three weeks.*’ By the time of the court hearing on day thirty-
three or thirty-four, in order to stay, the tenant had to pay the old rent and late
fees, a new month’s rent and late fees, the court costs, and if an attorney was
involved, the attorney’s fees.’® In brief, a tenant would have only five days to
pay a missed payment, could face a judgment of possession against them
twenty-one days later, and be evicted by the sheriff eleven days later. A ten-
ant could become homeless in less than six weeks.”’ When eviction lawsuits
went before a judge, tenants won less than one percent of the time.*

In response, over the next five legislative sessions—2019 Regular, 2020
Regular, 2020 Special, 2021 Regular, and 2021 Special—the Virginia Gen-
eral Assembly passed more than two dozen laws which are more fair, favor-
able, and friendly to tenants.® That progress came to an abrupt halt in the

44

Prior to May 1, 2021, Code of Virginia § 40.1-28.10 set the Virginia minimum wage at the federal
minimum wage of $7.25 per hour, as per 29 U.S.C. § 206. Code of Virginia § 40.1-28.10 increased the
Virginia minimum wage to $9.50 per hour on May 1, 2021, $11.00 per hour on January 1, 2022, and will
increase it to $12.00 per hour on January 1, 2023. Ned Oliver, Virginia’s Minimum Wage Rises to $9.50
an Hour on Saturday - the First Increase in Over a Decade, VA MERCURY (Apr. 2021), https://www.vir-
giniamercury.com/2021/04/30/virginias-minimum-wage-rises-to-9-50-an-hour-on-saturday-the-first-in-
crease-in-over-a-decade/.

4 Virginia Federal Rental Assistance Fact Sheet, CTR. ON BUDGET AND POL’Y PRIORITIES, (Jan.
2022), https://www.cbpp.org/research/housing/federal-rental-assistance-fact-sheets#VA.

“Id.

47 Seeid.

8 VA.CODE ANN. § 55.1-1204 (2021).

4 Id. at § 8.01-126(B).

0 Id. at § 55.1-1250(C).

1 Terrence McCoy, Eviction Isn’t Just About Poverty, It’s Also About Race—and Va. Proves It. THE
WASH. POST Nov. 10, 2018), https://www.washingtonpost.com/local/social-issues/eviction-isnt-just-
about-poverty-its-also-about-race--and-virginia-proves-it/2018/11/10/475be8ae-d7bd-11e8-aeb7-
ddcad4a0a54e_story.html?noredirect=on.

52 Strickland et al., supra note 17, at 56.

Noah Robertson, A4 National Model? How Va. is Improving Landlord-Tenant Relations.,
CHRISTIAN SCIENCE MONITOR (Sept. 20, 2021), https://www.csmonitor.com/USA/Politics/2021/0920/A-
national-model-How-Virginia-is-improving-landlord-tenant-relations.

53
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2022 Regular Session. Five pro-tenant bills were either defeated by the leg-
islature or vetoed by the Governor: HB 802, HB 803, HB 804, SB 284, and
HB 614.>*

This section will review in detail the remarkable changes made in Virginia
landlord-tenant law over that brief three-year period in five legislative ses-
sions and analyze the presenting problem and the reform enacted. The fol-
lowing section will focus on the interrupted progress.

II. FIRST STEPS TO REFORM: THE 2019 GENERAL ASSEMBLY SESSION

The April 8, 2018 New York Times story sent shockwaves through Vir-
ginia government, landlord associations, and tenant advocates.’® Governor
Ralph Northam proposed adding $2.6 million to the budget to fund thirty-
five legal aid attorneys statewide to combat evictions—the first time a Vir-
ginia Governor had ever recommended such funding.* Lieutenant Governor
Justin Fairfax convened three eviction reduction roundtables across Virginia
seeking input from all stakeholders.’” Richmond Mayor Levar Stoney called

% H.D. 802, 2022 Gen. Assemb., Reg. Sess., (Va. 2022); H.D. 803, 2022 Gen. Assemb., Reg. Sess.,
(Va.2022); H.D. 804, 2022 Gen. Assemb., Reg. Sess., (Va. 2022); S. 284, 2022 Gen. Assemb., Reg. Sess.,
(Va. 2022); H.D. 614, 2022 Gen. Assemb., Reg. Sess., (Va. 2022).

55 A small sampling of the media coverage includes the following: Melissa Hipolit, ‘Richmond is a
Pandora’s Box’ of Factors to Explain High Eviction Rate, WTVR 6 NEWS RICHMOND (Apr. 9, 2018),
https://www.wtvr.com/2018/04/09/richmond-is-a-pandoras-box-of-factors-to-explain-high-eviction-rate;
Mark Robinson, Fairfax, Stoney Convene Panel, RICHMOND TIMES-DISPATCH (July 16, 2018),
https://richmond.com/news/local/fairfax-stoney-convene-panel-on-how-to-reduce-eviction-rates/arti-
cle_bc8d9486-8c80-5d10-9bc6-9903cale542b.html; Reema Amin, Measures Sought to Protect Tenants
From Early Evictions, DAILY PRESS (June 19, 2018), https://www.dailypress.com/government/vir-
ginia/dp-nws-politics-housing-commission-evictions-20180618-story.html; Ryan Murphy, More
Renters’  Rights?  Extra Time to Pay?, THE VIRGINIAN-PILOT (June 20, 2018),
https://www.pilotonline.com/government/article b04921ee-73de-11e8-847a-034647a79b87.html; Ame-
lia Heymann, Richmond’s Eviction Problem And What’s Being Done About It, SNEWS WRIC RICHMOND
(Sept. 24, 2020), https://www.wric.com/news/local-news/richmond/evictions-in-richmond/; Ned Oliver,
Among Fixes to Reduce Evictions: More Pro-Bono Lawyers, Plain-English Legal Forms and Poverty
Simulation  for Judges, VIRGINIA MERCURY (Oct. 5, 2018), https:/www.virginiamer-
cury.com/2018/10/05/among-fixes-to-reduce-evictions-more-pro-bono-lawyers-plain-english-legal-
forms-and-poverty-simulation-for-judges/; Eric Perry, How Does Richmond Move Forward After High
Eviction Rate, NBCNEWS12 (Oct. 8, 2018), https://www.nbc12.com/2018/10/08/how-does-richmond-
move-forward-after-high-eviction-rate; Terrence McCoy, Eviction Isn’t Just About Poverty. It’s also
About Race — and Virginia Proves It, WASH. POST (Nov. 10, 2018), https://www.washingtonpost.com/lo-
cal/social-issues/eviction-isnt-just-about-poverty-its-also-about-race--and-virginia-proves-
it/2018/11/10/475be8ae-d7bd-11e8-aeb7-ddcad4ala54e story.html.

¢ Press Release, Former Va. Governor Ralph Northam, Governor Ralph Northam Unveils Budget
Amendments for the 2018-2020 Biennium to the Joint Money Committees (Dec. 18, 2018),
https://www.governor.virginia.gov/newsroom/all-releases/2018/december/headline-837263-en.html.

57 Reema Amin, Lieutenant Governor Joins Local Discussion on Eviction Solutions, DAILY PRESS
(July 17, 2018), https://www.dailypress.com/government/virginia/dp-nws-politics-eviction-rates-fairfax-
20180716-story.html.
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eviction reduction one of his top priorities and called housing the “vaccine
for poverty.”® Eviction reduction was supported by all major tenant and
landlord groups: Richmonders Involved to Strengthen our Communities,*
the Virginia Interfaith Center for Public Policy,*® the Virginia Poverty Law
Center,®' the Richmond Association of Realtors,** the Apartment and Office
Building Association,® the Virginia Apartment and Management Associa-
tion,** and Virginia Realtors,*® to name just a few.

The Virginia Housing Commission took the unprecedented step of creat-
ing an Evictions Sub-Workgroup as part of its Affordable Housing, Real Es-
tate Law, Mortgages, Neighborhood Transitions, and Building Codes
Workgroup.®® The Evictions Sub-Workgroup was comprised of both landlord
and tenant stakeholders, and included major landlord lobbyists, realtors, fair
housing advocates, and legal aid attorneys.’” Over the next six months, the
Evictions Sub-Workgroup proposed seven legislative changes to the Afford-
able Housing Workgroup, which were referred to the Virginia Housing Com-
mission and adopted as recommendations to the 2019 Regular Session of the
Virginia General Assembly.®® With a 51-49 Republican majority in the House
of Delegates, a 21-19 Republican majority in the State Senate,”” and a Dem-
ocratic Governor, all of them became law as of July 1, 2019.7° The reforms
were as follows:

8 William Brangham, The Hidden Health Costs of Eviction, PBS NEWSHOUR (Jan. 13, 2020),
https://www.pbs.org/newshour/show/the-hidden-health-costs-of-eviction.

3% Affordable Housing, RICHMONDERS INVOLVED TO STRENGTHEN OUR COMMUNITY,
https://www.riscrichmond.org/housing_evictions (last visited Sept. 9, 2022).

80 General Assembly 2019, VA. INTERFAITH CTR. FOR PUB. POL’Y (2019), https://www.virginiainter-
faithcenter.org/general-assembly/general-assembly-2019.

1 Initial Analysis and Recommendations to Reduce Evictions in Virginia, VA. DEP’T OF HOUS. AND
CMTY. DEV. 1, 11 (Jan. 2020), https://www.dhcd.virginia.gov/sites/default/files/Docx/verp/evictions-ini-
tial-analysis-and-recommendations.pdf.

2 2019 General Assembly Recap, RICHMOND ASSOC. OF REALTORS (Mar. 1, 2019), https://rareal-
tors.com/2019-general-assembly-recap.

8 Virginia Government Affairs/Metropolitan Political Action Committee, APARTMENT AND OFF.
BLDG. ASSOC. OF METRO. WASH. (Nov. 13, 2018), https://www.aoba-metro.org/events/virginia-govern-
ment-affairs--copy.

% Dave Ress, Proposed Changes to Virginia Eviction Laws Aim for Fairer Balance, THE
VIRGINIAN-PILOT (Nov. 28, 2018) https://www.pilotonline.com/government/virginia/article c06dcl4a-
f351-11e8-ba74-0b1c8168dc06.html.

S Id

40 Va. Hous. COMM’N. 2018 ANN. REP. (2019).

7 Id.

% Id.

8 2019 Virginia Legislative Session, BALLOTPEDIA, https://ballotpedia.org/2019 Virginia_legisla-
tive_session (last visited Sept. 18, 2022).

0 See id.; see generally 2019 Session, LIS, https://lis.virginia.gov/cgi-
bin/legp604.exe?191+1st+ALL+HB1690 (last visited Sept. 19, 2022) (listing all the bills passed in the
Virginia General Assembly in 2019).
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A. Written Leases Required

Under an oral lease, verifying the terms of the agreement and deciding the
rights and responsibilities of each party is difficult. One small advantage to
the tenant of an oral lease is that the tenant has the ability to end the lease
with a thirty-day written notice.”' The corresponding disadvantage to the ten-
ant is that the landlord may do the same.”* More often than not, an oral lease
works to the tenant’s disadvantage.”?

Under this new law, landlords must offer written leases.”* If the landlord
does not, the law sets out a specific default lease that will apply.” The default
lease is for twelve months with no automatic renewal.”® Rent is paid in twelve
monthly payments.”’ Rent is due on the first of the month and late after the
fifth of the month.”™ If no amount is agreed upon, rent is at the fair market
value.” A reasonable late fee may be charged.*® The security deposit can be
no more than two months’ rent.*!

B. Upward Amendments and Required Evidence.

A serial eviction filing occurs when a landlord files an unlawful detainer
eviction lawsuit due to nonpayment of rent for each month rent is claimed to
be overdue.® These serial filings can happen one after the other even if prior
lawsuits are still undecided. Serial eviction filings exacerbate tenants’ hous-
ing costs, involving multiple court costs and attorney’s fees. One study of
eight million eviction court records found almost half of total filings were
serial filings.*> Many landlords justified this because if a new month’s rent
became due after the court filing, the law did not grant the right to automati-
cally amend upward.® This potential bar to an upward amendment changed
under this new law, and on request of the landlord, the judge must allow the

"' Samantha-Rae Tuthill, The Advantages and Disadvantages of Oral Leases, LAWINFO (Oct. 15,
2020), https://www.lawinfo.com/resources/landlord-tenant/the-advantages-and-disadvantages-of-oral-
leas.html.

7o

 Seeid.

" VA.CODE ANN. § 55.1-1204(B) (2019).

" Id. at§ 55.1-1204(C).

o

7.

" Id. at § 55.1-1204(B)(4).

" Id. at § 55.1-1204(C)(3).

80 Under Code of Virginia §55.1-1204(E), this late fee now is limited to the lesser of 10% of the
periodic rent or 10% of the unpaid balance. See VA. CODE ANN. § 55.1-1204(E) (2019) (limiting late fees
to the lesser of 10% of the periodic rent or 10% of the unpaid balance).

81 VA. CODE ANN. § 55.1-1204(C)(6) (2019).

82 Leung et al., supra note 42, at 316.

8 Id

8 Seeid. at 323.
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lawsuit to be amended to cover all rent and fees claimed as of the trial date.®’

The new law also imposed a new requirement for a landlord to obtain a
judgment of possession in order to start the sheriff’s eviction process.*® The
landlord must present the court with a proper termination notice that the court
enters into evidence before the landlord may ask for possession.®” Under prior
law, entering a proper termination notice into evidence was not required for
a landlord to obtain a judgment of possession.

C. Pilot Eviction Diversion Program

Eviction diversion programs (EDPs) help landlords and tenants create mu-
tually acceptable agreements to stop a court case from proceeding and arrive
at an out-of-court resolution, usually a rent payment plan.*® Such programs
exist, either statewide or in cities, in twenty-eight states and the District of
Columbia.® The majority of such programs are voluntary with participation
entirely at the option of the parties—particularly the landlord.” Virginia’s
pilot EDP was one of the first mandatory programs, provided the tenant met
a host of narrow and strict requirements.’!

The pilot EDP started July 1, 2020—a delayed implementation date of one
year—in the cities of Richmond, Petersburg, Hampton, and Danville, and has
a scheduled expiration date of July 1, 2023.°* Under the pilot EDP, nonpay-
ment of rent must be the only issue between the parties.”® The landlord and
tenant must agree on the amount due as of the return date (the first court

8 VA.CODE ANN. § 8.01-126(E)(2)(a) (2022).

8 Id. at § 8.01-129(B).

8 Id. at § 8.01-126(E)(2)(a).

8 Eviction Diversion Programs, EVICTION INNOVATION (Sept. 11, 2022), https://evictioninnova-
tion.org/innovations/eviction-diversion-programs.

8 (California, Colorado, Connecticut, Delaware, District of Columbia, Florida, Hawaii, Illinois, In-
diana, Iowa, Kentucky, Massachusetts, Michigan, Minnesota, Montana, Nevada, New Hampshire, New
York, North Carolina, Ohio, Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, Vermont,
Virginia, Washington, and Wisconsin. See id.

% MARK TRESKON ET AL., EVICTION PREVENTION AND DIVERSION PROGRAMS: EARLY LESSONS
FROM THE PANDEMIC 18, 21-22 (2021).

°! VA. CODE ANN. § 55.1-1262 (2022); see generally David Slipher, Expiration of Renter’s Protec-
tions Sparks Fear of Increased Evictions, VCU NEWS (June 15, 2022), https:/news.vcu.edu/arti-
cle/2022/06/expiration-of-renters-protections-sparks-fear-of-increased-evictions (discussing Virginia’s
evictions and that the state’s EDP serves as a model program).

%2 VA. CODE ANN. §§ 55-248.40:1-3 (2019) (current version at VA. CODE ANN. §§ 55.1-1260-62
(2022)); Eviction Rankings: Top Evicting Large Cities in the U.S., EVICTION LAB, https://evic-
tionlab.org/rankings/#/evictions?r=United%20States&a=0&d=evictionRate&lang=en (last visited Sept.
11, 2022) (illustrating that among large U.S. cities, Richmond and Hampton had the second and third
highest eviction rates, respectively); Eviction Rankings: Top Evicting Mid-Size Cities in the U.S.,
EVICTION LAB, https://evictionlab.org/rankings/#/evictions?r=United%20States&a=1&d=evictionRate
(last visited Sept. 11, 2022) (illustrating that among mid-size U.S. cities, Petersburg had the second highest
eviction rate and Danville’s eviction rate was 7.2%, three times the national average of 2.34%).

% VA. CODE ANN. §§ 55.1-1260, 1262(E) (2019).
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date).”* The tenant must come to court on the return date, ask to be in the
EDP, and pay the landlord at least 25% of the amount due as of the return
date.”” The tenant also must testify about why they fell behind in rent and
certify that they have sufficient funds to make payments under the EDP.’° In
the past twelve months, the tenant must not have been late in rent more than
two times in a six-month period or more than three times in a twelve-month
period.” Lastly, the tenant must not have used the right of redemption (ob-
tained the dismissal of an unlawful detainer by paying to zero balance) in the
past six months, and must not have participated in an EDP in the last twelve
months.’®

If the case is put into the EDP, a court-ordered payment plan is issued.”’
The next three payments of 25% of the amount due as of the return date are
due by the fifth day of the next three months, to be made by cashier’s check,
certified check, or money order.'” Ongoing rent must be paid by the tenant
within five days of the due date set by the lease.'’! If the tenant makes all
payments as required by the payment plan, the eviction lawsuit is dis-
missed.'* If not, the landlord may seek a judgment of possession.'®® A tenant
may participate in an EDP only once in any twelve-month period of time.'%*

D. Tenant Attorney Fees in Poor Housing Cases

The “American Rule” requires that each party bear its own attorney’s fees
in litigation absent a statutory or contractual exception.'®® Fee-shifting provi-
sions are exceptions to that general rule.'” The threat of paying attorney’s
fees can add pressure to the opposing party.'’” There are few other areas of
law in which this pressure is greater than in landlord-tenant law. Unilateral
attorney fees clauses are common in landlord-tenant leases.'® The Virginia
Residential Landlord and Tenant Act (VRLTA) provides both landlords and

*  Id. at § 55.1-1262(B).

% Id. at § 55.1-1262(A)(1)-(2).

% Id. at § 55.1-1262(A)(3)-(4).

7 Id. at § 55.1-1262(A)(5).

% Id. at § 55.1-1262(A)(6)~(7).

% Id. at § 55.1-1262(B).

100 1d. at § 55.1-1262(B)(1)-(2).

0V 1d. at § 55.1-1262(B)(3).

2 1d. at § 55.1-1262(C).

'8 1d. at § 55.1-1262(D).

14 1d. at § 55.1-1262(A).

105 Fee-Shifting, AM. BAR ASS’N, https://www.americanbar.org/groups/delivery legal services/rein-
venting_the practice of law/topics/fee_shifting/ (last visited Sept. 14, 2022).

106 77

107 74

198 Jeffrey C. Bright, Unilateral Attorney's Fees Clauses: A Proposal to Shift to the Golden Rule, 61
DRAKE L. REV. 85, 89 (2012).
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tenants the right to obtain attorney’s fees in certain types of successful litiga-
tion; however, cases where landlords can obtain attorney’s fees are far more
common than those where tenants can obtain attorney’s fees.'”” As a result,
landlords use the threat of attorney’s fees as leverage in litigation with ten-
ants.

Under this new law, there are two types of cases that allow attorneys who
represent tenants and win to recover attorney’s fees.''’ One is the Tenant’s
Assertion.""! To file a Tenant’s Assertion under the statute, a tenant must be
current in rent and stay current, have given reasonable notice of the poor
housing conditions to the landlord (or have someone else do so on behalf of
the tenant), and wait a reasonable period of time before filing.''? The tenant
also must pay ongoing rent into court.'' If the tenant wins the lawsuit, the
tenant’s attorney may get attorney’s fees.'"

The other circumstance under which tenants can recover attorney’s fees is
a defense to an eviction lawsuit for nonpayment of rent.'"> To use this de-
fense, the landlord must have been given notice of the poor housing condi-
tions by the tenant (or someone else on behalf of the tenant) before the evic-
tion lawsuit was filed. If the tenant remains in possession of the premises, the
tenant cannot stop paying rent to the landlord. Instead, the tenant in posses-
sion must pay the unpaid rent into court.''® If the tenant wins the lawsuit, the
tenant’s attorney may get attorney’s fees.''’

1% The VRLTA provided seven ways for landlords to recover attorney fees: VA. CODE ANN § 55.1-
1210 (2019) (refusing to allow access); VA. CODE ANN § 55.1-1229 (2019) (amended 2021) (refusing to
allow the unit to be shown for sale or lease); VA. CODE ANN § 55.1-1233 (2019) (failing to surrender
possession); VA. CODE ANN § 55.1-1245 (2019) (failing to comply with the lease by the tenant); VA.
CODE ANN § 55.1-1250(B) (2019) (post-judgment redemption by the tenant); VA. CODE ANN § 55.1-1251
(2019) (remedy after termination); VA. CODE ANN § 55.1-1253(B) (2019) (holdover tenancy). The
VRLTA provided seven ways for tenants to recover attorney fees: VA. CODE ANN § 55.1-1203(A) (2019)
(improper application deposits); VA. CODE ANN § 55.1-1208(B) (2019) (use of a prohibited lease provi-
sion); VA. CODE ANN § 55.1-1210 (2019) (abuse of access); VA. CODE ANN § 55.1-1226(E) (2019) (vio-
lation of the security deposit law); VA. CODE ANN § 55.1-1234 (2019) (noncompliance with the lease by
the landlord); VA. CODE ANN § 55.1-1238 (2019) (failure to deliver possession); VA. CODE ANN § 55.1-
1239 (2019) (wrongful failure to provide an essential service).

1107 New Laws That Are More Fair, Favorable & Friendly To Tenants, CENT. VA. LEGAL AID SOC’Y

(Apr. 8, 2019), https://www.valegalaid.org/files/E095B726-FCD8-81C1-17DC-
A16C7ED73FFF/attachments/4C5F451B-2365-4364-8E04-E9A2E1CC170D/new-landlord-tenant-laws-
2019.pdf.

L VA, CODE ANN § 55-248.27(F) (2019) (current version at VA. CODE ANN § 55.1-1244(G)).
1214 at § 55.1-1244.

3[4 at § 55.1-1244(B)(2).

4 14 at § 55.1-1244(G).

s[4 at § 55.1-1241.

16 14 at § 55.1-1241(A)(2).

17 I4. at § 55.1-1241(E).
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E. Extended Right of Redemption

Under redemption, the eviction lawsuit must be dismissed as paid if the
tenant pays the landlord, the landlord’s attorney, or the court all amounts
owed as of the court date."'® All amounts owed means all rent (including a
new month’s rent if that has come due), all late fees set forth in a written lease
(including a new month’s late fee if that has come due), court costs, and rea-
sonable attorney’s fees (if a landlord’s attorney is involved).'"” Previously, a
tenant could use this right of redemption only once in any twelve-month pe-
riod of time that the tenant continued to live in the same place.'*

Under the new law, tenants are provided an additional chance to pay their
rent late and stay in their home, called an extended right of redemption (ex-
tended right to pay and stay).'?! When a judge decides in the landlord’s favor,
a judgment of possession is entered.'?* After that, the landlord may ask the
court to issue a Writ of Eviction.'* This writ goes from the clerk to the sheriff
to the tenant and authorizes the sheriff to evict on a specific date.'** Under
the extended right of redemption, the tenant may pay the landlord, the land-
lord’s attorney, or the court all amounts owed as of two business days before
the sheriff’s scheduled eviction date, and thereby have the eviction can-
celled.'”® All amounts owed meant all rent (including a new month’s rent if
that had come due), all late fees set forth in a written lease (including a new
month’s late fee if that had come due), court costs, sheriff’s fees, and reason-
able attorney’s fees (if a landlord’s attorney was involved).'?® Payment must
be by cashier’s check, certified check, or money order.

F. Use Writ or Lose Writ

Previously, when a landlord obtained a judgment of possession, the land-
lord could use it for up to twelve months before getting the Writ of

8 Central Virginia Legal Aid Society-Richmond Branch, Tenant’s Right to Prevent Eviction for

Non-payment of Rent by Redemption, Redemption Tender, or Extended Redemption, VALEGALAID,
https://www.valegalaid.org/resource/tenants-right-to-prevent-eviction-for-non-payment-of-rent-by-pay-
ing-all-amounts-owed-redemption-or-offering-to-pay-all-amounts-owed-redemption-tender-or-paying-
all-amounts-owed-before-eviction-extended-redemption (last updated Apr. 1, 2019).

9" Pursuant to Hubbard v. Henrico Limited Partnership, 255 Va. 335, 497 S.E.335 (1998), once a
tenant makes payment in full, the redemption is automatic: “The tenant’s act in tendering the amount due
before the first court return date triggers the protection provided by the statute. Thus, no further act is
required from the tenant before ‘all further proceedings in the . . . unlawful detainer shall cease.””

120 VA. CODE ANN. § 55-248.34:1 (2018) (current version at VA. CODE ANN. § 55.1-1250 (2021)).

12U Id. at § 55.1-1250.

122 Id. at § 55.1-1250(A).

123 Id. at § 55.1-1250.

124 Central Virginia Legal Aid Society- Richmond Branch, supra note 118.

125 See VA. CODE ANN. § 55.1-1250(e) (2021); see Central Virginia Legal Aid Society- Richmond
Branch, supra note 118.

126 Va. Code Ann. § 55.1-1250(E) (2021).
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Eviction.'?” This twelve-month period during which a landlord could trigger
an eviction would hang over the head of the tenant even if all rent had been
paid and the tenant was following the lease.'?® Under the new law, the time
frame was shortened to 180 days, giving both landlord and tenant greater
certainty.'?’

G. Access to Appeal

To appeal an eviction judgment based on nonpayment of rent, the tenant
previously had to post an appeal bond for the amount of the money judgment
for rent.'** Tenants also had to post an appeal bond for up to twelve months
future rent in advance, and could also be required to post an appeal bond for
up to three months future damages, all within ten days of the date of the judg-
ment."*! This estimate of future rent due while the appeal was pending was
not related to the actual rent due during this period and created an impossible
barrier to a tenant’s appeal.'*? Under the new law, to appeal an eviction judg-
ment based on nonpayment of rent, the tenant still had to post an appeal bond
for the amount of the money judgment for rent within ten days of judgment.'**
However, after that, the tenant only must ongoing rent as it becomes due.'**

Providing greater clarity to landlord-tenant relationships by requiring writ-
ten leases, allowing tenants more time to pay and stay in their homes while
allowing landlords less time to evict after a judgment of possession, and low-
ering tenants’ barriers to appeal all contributed to the universally accepted
goal of reducing evictions and promoting rental housing stability.

III. REFORM UNLEASHED: THE 2020 GENERAL ASSEMBLY REGULAR
SESSION

The November 2019 election changed the House of Delegates to a 55-45

27 Id. at § 8.01-471.
128 See id.
129 Id. at §§ 8.01-470-471.
130 1d. at § 16.1-107.
1317 New Laws That Are More Fair, Favorable & Friendly to Tenants, supra note 110.
See id. The constitutionality of Virginia’s appeal bond statute was challenged on the basis of Lind-
sey v. Normet, 405 U.S. 56, 56 (1972), which invalidated an Oregon wrongful detainer statute that required
an appeal bond equal to twice the value of the rental premises. However, the federal courts upheld Vir-
ginia’s appeal bond statute that allowed an appeal bond of up to twelve times the monthly rent in Letendre
v. Fugate, 701 F.2d 1093, 1095 (4th Cir. 1983), cert. denied, 464 U.S. 837 (1983).

1337 New Laws That Are More Fair, Favorable & Friendly to Tenants, supra note 1110.

134 g

132
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Democratic majority, and the State Senate to a 21-19 Democratic majority.'**
The progress in landlord-tenant reforms which started in 2019 continued.
Unity among the House of Delegates, the State Senate, and the Governorship
accelerated the adoption of new laws that were more fair, favorable, and
friendly to tenants. Three took effect on April 22, 2020.'*° Nine took effect
onJuly 1, 2020."7 A thirteenth took effect January 1, 2021, and a fourteenth
took effect January 1, 2022.'*® These reforms are as follows:

A. Ban on Source of Funds Discrimination

Virginia’s Fair Housing Law prohibited housing discrimination based on
race, color, religion, national origin, sex, family status, elderliness, or disa-
bility.'*” However, a landlord could deny housing because a tenant wanted to
use a Housing Choice Voucher or other source of funds to pay all or part of
the rent.'*” Virginia was one of the states where households with Housing
Choice Vouchers were unprotected by non-discrimination laws.'*!

Starting July 1, 2020, source of funds, gender identity, sexual orientation,
and veteran status were added as four more categories respecting which dis-
crimination in housing is prohibited.'** There are a few exceptions. The law
does not apply to owners of four or fewer rental units in Virginia, or those
who own a 10% or less interest in four or fewer units.'** The law also does
not apply if the source of funds is not approved by the local agency adminis-
tering a Housing Choice Voucher within fifteen days of submitting the re-
quest.'** Despite this “Mom and Pop” landlord exception, studies show that
the percentage of landlords rejecting vouchers has decreased from 77% to

352020  Virginia  Legislative ~ Session, BALLOTPEDIA (Jan. 8th, 2020), https://bal-
lotpedia.org/2020 Virginia legislative session.

136 14 New Laws That Are More Fair, Favorable & Friendly to Tenants, CENT. VA. LEGAL AID
soc’y, https://cachcoc.org/wp-content/uploads/2020/1 1/new-landlord-tenant-laws-v7-2020-
CVLAS.pdf.

137 74

138 77

39 Id. at § 2.2-3904.

M0 1d. at § 36-96.2(i).

41 Nationwide, 65% of voucher holders were unprotected from discrimination based on source of
funds. See Expanding Choice: Practical Strategies for Building a Successful Housing Mobility Program,
POVERTY & RACE RESEARCH ACTION COUNCIL 36 (Sept. 2022), http://www.prrac.org/pdf/Appen-
dixB.pdf.

142 VA. CODE ANN. § 36-96.3(a)(1). Virginia joined the following states banning source of funds dis-
crimination: California, Connecticut, Delaware, District of Columbia, Maine, Maryland, Massachusetts,
Minnesota, New Jersey, New York, North Dakota, Oklahoma, Oregon, Utah, Vermont, Washington, Wis-
consin. See id.

143 VA. CODE ANN. § 36-96.2(h).

4 1d. at § 36-96.2()).
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just 35% in states with a ban on source of funds discrimination.'*’
B. Protecting Status of Domestic Abuse Survivors

Under prior law, landlords did not have to consider a person’s status as a
domestic abuse survivor when reviewing an application to rent.'*® In many
cases, being a survivor of domestic abuse has aftereffects that include a lower
credit score.'*” Under this new law, a landlord must consider a person’s status
as a domestic abuse survivor when reviewing a credit score in a rental appli-
cation."*® Survivor status can be shown by a court order, police report, or
letter from a sexual and domestic violence program, housing counselor, or
attorney.'® If the landlord violates the law, the survivor can recover actual
damages, all amounts paid to the landlord, and attorney’s fees.'*’

C. Notice to Tenants about Legal Rights

A residential lease is a classic “contract of adhesion,” entirely prepared
and offered by the party of superior bargaining strength to a consumer of
goods or services.'”! Previously, residential leases were not required to ex-
plain tenant rights.'*> Many tenants did not know basic laws about issues such
as evictions, repairs, and security deposits. Under this new law, landlords
must offer to tenants entering new or renewed leases a “Statement of Tenant
Rights and Responsibilities” posted on the website of the Virginia Depart-
ment of Housing and Community Development (DHCD).'** Separate state-
ments are required for leases under the Virginia Residential Landlord-Tenant
Act™ and for the Virginia Manufactured Home Lot Rental Act.'>> This

45 Alison Bell, State, Local Housing Voucher Non-Discrimination Laws May Boost Voucher Ac-

ceptance, CTR. ON BUDGET AND POL’Y PRIORITIES (Oct. 10, 2018), https://www.cbpp.org/blog/state-lo-
cal-housing-voucher-non-discrimination-laws-may-boost-voucher-acceptance.

146 14 New Laws That Are More Fair, Favorable & Friendly to Tenants, supra note 136.

47 See id. The phenomenon of “coerced debt” ranges from abusers taking out credit cards in their
partners’ names without their knowledge, to forcing survivors to obtain loans for the abuser, to tricking
survivors into signing a deed for the family home. See Angela Littwin, Abstract, Coerced Debt: The Role
of Consumer Credit in Domestic Violence, 100 CALIF. L. REV. 951, 951 (2012).

% VA.CODE ANN. § 55.1-1203(D).

149 g

150 77

!5' Wex Definitions, Adhesion Contract (Contract of Adhesion), LEGAL INFO. INST. (Dec. 2021),
https://www.law.cornell.edu/wex/adhesion_contract (contract of adhesion).

52 See Tenmant and Landlord Resources, VA. DEP’T OF HOUS. AND CMTY. DEV.,
https://www.dhcd.virginia.gov/landlord-tenant-resources (last visited Sept. 19, 2022).

15 74

154 See Virginia Statement of Tenant Rights and Responsibilities under the Virginia Residential Land-
lord and Tenant Act as of July 1, 2022, VA. DEP’T OF HOUS. AND CMTY. DEV., https://www.dhcd.vir-
ginia.gov/sites/default/files/Docx/landlord-tenant/statement-of-tenant-rights-and-responsibilities-
vrlta2022.pdf (last visited Sept. 20, 2022) (the tenant and landlord must sign the VRLTA and sign ac-
knowledging the tenant has seen and signed the additional rights agreement available on VDHCD web-
site).

155 See id.
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statement must be signed by both the landlord and the tenant."”® A landlord
may not sue a tenant in any court for any reason unless this statement has
been signed."’

D. Notice to Subsidized Tenants about Legal Aid

Since at least 1998, Virginia law has required that a public housing author-
ity place on any notice terminating a tenancy the name, address, and phone
number of the local legal aid program.'*® This helped protect the most vul-
nerable tenants. Pursuant to the new law, all subsidized landlords, not just
public housing authorities, now must place on any notice terminating a sub-
sidized tenancy (including HUD and LIHTC) the statewide legal aid tele-
phone number (866-534-5243) and website address (https://www.vale-
galaid.org)."”” Without this information, the notice is not effective and is not
sufficient to allow a landlord to terminate any subsidized tenancy.'®’

E. Notice to Public Housing Tenants of Intent to Demolish

In 2016, the Richmond Redevelopment and Housing Authority (RRHA)—
the largest public housing authority in Virginia—announced a plan to demol-
ish the “Big Six” public housing communities'®' and replace them with
“mixed income” housing, beginning with Creighton Court.'®* The law did not
require a public housing authority (PHA) to notify tenants when they in-
tended to demolish or dispose of housing.'®® This kept vulnerable tenants
from being able to plan ahead.'®*

Under the new law, with delayed implementation of six months, as of Jan-
uary 1, 2021, a PHA that wishes to demolish or dispose of housing must give
twelve months’ advance notice to Virginia Housing (formerly Virginia Hous-
ing Development Authority), to each individual tenant, and to any agency
giving rental assistance to tenants who would be displaced before filing a

156 VA.CODE ANN. § 55.1-1204(B).

17 14 at § 55.1-1204(H).

58 H.D. 830, 1998 Gen. Assemb., Reg. Sess. (Va. 1998) (codified at VA. CODE ANN. § 55.1-
1202(D)).

159 VA. CODE ANN. § 55.1-1202(D).

160 77
16! Mark Robinson, To Live and Die in Creighton Court, RICHMOND MAG. (Jul. 28, 2016),
https://richmondmagazine.com/news/features/creighton-court, Communities, RICHMOND

REDEVELOPMENT AND HOUS. CMTY., https://www.rrha.com/housing/communities (showing the “Big
Six” housing communities: Creighton Court (504 units), Fairfield Court (447 units), Gilpin Court (781
units), Hillside Court (402 units), Mosby Court (458 units), and Whitcomb Court (447 units)).

162 77

163 See George Copeland Jr., RRHA Changes Rankle Residents, Activists who Are Most Impacted,
RICHMOND FREE PRESS (Sept. 27, 2019), https://richmondfreepress.com/news/2019/sep/27/rrha-changes-
rankle-residents-activists-who-are-mo/.

164 Lack of transparency, accessibility, and accountability has been a major complaint voiced by
RRHA tenants at Creighton Court. See id.; see also Robinson, supra note 161.
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demolition application with HUD.'® The notice must state (1) the expected
date an application to demolish or dispose will be given to HUD; (2) the
name, address, and phone number of the local legal aid program; (3) instruc-
tions on how to get more information about the application and timeline; and
(4) instructions on how to give written comments to the PHA about the dem-
olition or disposal.'®® During this twelve-month period, the PHA cannot in-
crease rent, change leases, or evict residents except as otherwise allowed by
law.'®” The PHA still must provide a ninety-day notice before actual displace-
ment of tenants under 42 U.S.C. §1437p(a)(4)(A).'*®

F. Security Deposit Insurance

Under Virginia law, a landlord may charge a security deposit of up to two
months’ rent.'®® The cash crunch of compiling two months’ rent for this se-
curity deposit was a barrier to many tenants who wished to move.'”® Under
the new law, landlords may allow tenants to provide security deposit insur-
ance and pay small monthly insurance premiums for all or part of the security
deposit requirement.'”" This makes it easier for tenants to move from one
rental unit to another. The insurance company must meet the following crite-
ria: (1) be licensed by the State Corporation Commission; (2) allow payment
of premiums on a monthly basis; (3) provide coverage effective for the entire
lease term; (4) provide coverage of no less than the amount the landlord re-
quires for the security deposit; and (5) notify the landlord within ten days if
the policy is cancelled or lapses.'"

G. Limits on Late Fees

Under Virginia law, late fees are generally limited to 5% of the amount of
an installment payment paid on a periodic basis such as weekly or monthly.'"
However, this limit applies only to lenders or sellers, not to landlords.'” Pre-
viously, there was no statutory limit on the amount of late fees a landlord
could charge in a residential landlord-tenant lease.'” This could result in cas-
cading late fees, where a late fee was charged each month that a balance was

165 VA. CODE ANN. § 36-7.2(A), (D).

166 Id. at § 36-7.2(C).

7 Id. at § 36-7.2(E).

16842 U.S.C. § 1437p(4)(A).

169 VA. CODE ANN. § 55.1-1204(C)(6).

70" Diane Bernard, Bill Aims to End ‘Cash Crunch’ of VA Rental Security Deposits, PUB. NEWS SERV.
(Jan. 24, 2020), https://www.publicnewsservice.org/2020-01-24/housing-homelessness/bill-aims-to-end-
cash-crunch-of-va-rental-security-deposits/a68982-1.

7' VA. CODE ANN. § 55.1-1226(1-J).

72 Id. at §§ 55.1-1220(1)(1)-(5).

'3 Id. at § 6.43-400(B).

174 Id

75 Id. at § 55.1-1204(E).
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due, even if full payment was made that month and the overdue balance car-
ried over from the prior month.'”®

Under the new law—with an emergency implementation date of April 22,
2020—a landlord may charge a late fee of 10% of the periodic (monthly or
weekly) rent, or 10% of the remaining balance due and owed, whichever is
smaller, and only if the late fee is provided for in the written lease agreement
or under the default lease provision of Code of Virginia §55.1-1204(C)(5)."”’
If the rent is subsidized, the late fee applies only to the portion of the rent
paid by the tenant.'”®

H. Repair and Deduct

Under prior law, tenants had only one way to obtain repairs: they had to
be current in rent, give written notice of needed repairs to the landlord, and
wait a reasonable period of time for repairs to be made.'” If repairs were not
made, they had to pay their next month’s rent to the court and file a Tenant’s
Assertion.'®® This process is often lengthy. The statute does not set forth the
“reasonable period of time” other than to specify that more than thirty days
is presumptively unreasonable.'®' The lawsuit must be filed within five days
of the rent due date.'®* Unless the tenant provided written notice early in the
month, the tenant could not pay rent into court and file the Tenant’s Assertion
the next month, but rather had to wait until the month after that.'®* Once filed,
the tenant must wait fifteen days for a hearing.'™ For non-emergency condi-
tions, a tenant using the Tenant’s Assertion must wait at least five weeks to
even get a court hearing.'™

Starting July 1, 2020, tenants have another way to get repairs that is less
burdensome. They can give written notice of needed repairs to the landlord
and wait fourteen days.'®® If repairs are not started within the fourteen days,
they can contract with a licensed contractor or pesticide business to get the

\76 New Virginia laws limit rent late fees, delay evictions, WFC REPORT (May 20, 2020),
https://wfcreport.com/2020/05/20/new-virginia-laws-limit-rent-late-fees-delay-evictions.

77 VA. CODE ANN. § 55.1-1204(E) (2020).

178 14

'79" See Repairs and Maintenance of Rental Property, Va. Legal Aid Society, Inc., VA. LEGAL AID,
https://www.valegalaid.org/resource/getting-repairs (last visited Jan. 28, 2019).

180 77

81 VA. CODE ANN. § 55.1-1244(B) (2022).

82 1d. at § 55.1-1244(D).

83 Id. at § 55.1-1244 (F).

184 77

135 The five week figure is derived by adding the twenty-one days of the required notice before the
Tenant’s Assertion is filed to the fifteen days a tenant must wait to get a hearing after the Tenant’s Asser-
tion is filed.

186 Getting Repairs, CENT. VA. LEGAL AID SOC’Y, http://cvlas.org/wp-content/uploads/2020/11/re-
pairs-2020.pdf (last visited Sept. 19, 2022).
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needed work done.'®” The cost cannot be more than $1,500 or one month’s
rent, whichever is higher.'® The tenant can deduct the cost of the repairs from
the rent by giving the landlord an itemized statement of the work and a receipt
showing payment.'® This method, “Repair and Deduct,” is not available if
the tenant caused the condition, denied access to the premises, or the condi-
tion was remedied by the landlord prior to the tenant’s contract with a third
party. The law is designed to protect tenants from slumlord practices.'*

L Relief to Tenants and Homeowners Due to a Federal Government
Shutdown

Because Virginia borders Washington, D.C., it is home to many federal
workers and contractors, and leads the nation in federal dollars per capita lost
from a shutdown. Among all states, Virginia is sixth most affected by federal
government shutdowns.'”' The most recent federal government shutdown in
a dispute over $5.7 billion in border wall funding lasted thirty-five days from
December 21, 2018 through January 24, 2019, which was the longest in his-
tory."”? During such a federal government shutdown, people unable to pay
their rent or mortgage because of the shutdown did not get any extra help.'”
This caused unneeded hardship for tenants and homeowners who were be-
hind on their rent or mortgage through no fault of their own.

As a result, House Bill 340 was introduced into the 2020 Virginia General
Assembly to provide relief for such tenants and homeowners.'** A closing of
the federal government for fourteen or more days triggers these protections,
which apply to federal employees, contractors for the federal government,
and employees of a contractor for the federal government.'®® If a landlord
sues to evict for nonpayment of rent due after the start of a federal shutdown,
the tenant not receiving pay due to the shutdown can get the case postponed
for sixty days.'*® Similarly, if a homeowner of a one to four family residential
unit defaults on a mortgage and is subject to foreclosure after the start of a

87 VA.CODE ANN. § 55.1-1244.1(C) (2022).

188 77

189 77

190 77

YU Tyler Arnold, Virginia One of Most Affected States by Federal Government Shutdown, THE
CENTER SQUARE (Jan. 4, 2019), https://www.thecentersquare.com/virginia/virginia-one-of-most-af-
fected-states-by-federal-government-shutdown/article_e94cb12e-0fae-11e9-a103-9ff014{f8cb73.html.

92 Andrew Restuccia, et al., Longest Shutdown in History Ends After Trump Relents On Wall,
PoLITICO (Jan. 25, 2019), https://www.politico.com/story/2019/01/25/trump-shutdown-announcement-
1125529.

93 Annie Nova, Rent, Mortgage Payments Hard to Meet for Workers Entangled in the Government
Shutdown, CNBC (Jan. 4, 2019), https://www.cnbc.com/2019/01/04/government-shutdown-can-make-
rent-mortgage-payments-hard-to-meet-.html.

% H.D. 340, 2020 Gen. Assemb., Reg. Sess. (Va. 2020).

195 74

196 77
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federal shutdown, the homeowner can get the foreclosure stopped for thirty
days."”” The tenant must provide written proof in court that they are not being
paid due to the shutdown, and the homeowner must provide such proof to the
lender. The tenant or homeowner can utilize this option up to ninety days
after the shutdown ends.'”®

The bill passed the House of Delegates by a margin of 65-34 on February
3, 2020, passed the State Senate by a margin of 39-1 on February 24, 2020,
and was relayed to then-Governor Ralph Northam on March 6, 2020 for ac-
tion by April 11, 2020."” As noted supra, six days later the Governor declared
a State of Emergency on March 12, 2020—the final day of the Regular Ses-
sion of the Virginia General Assembly—due to the COVID-19 pandemic.*”
The following discussion will explore the Governor’s recommendation,
which added a second section to HB 340 to expand these protections to ten-
ants and homeowners affected by COVID-19.2!

J. Relief to Tenants and Homeowners Affected by COVID-19

As with the rest of the nation, the COVID-19 pandemic had an immediate
and devastating financial impact upon the citizenry. To take just one exam-
ple, there were 306,143 unemployment claims filed in Virginia during the
weeks of March 21, March 28, and April 4, 2020.2°? The claims from these
three weeks equaled all of the previous claims from 2017, 2018, and 2019
combined.””® As a result, on April 11, 2020, the Governor proposed an
amendment in the nature of a substitute to House Bill 340, under which the
protections given to tenants and homeowners affected by a federal govern-
ment shutdown also would be given to tenants and homeowners affected by
COVID-19.2 “Affected by COVID-19” meant any loss of income due to the
COVID-19 state of emergency.*”> The COVID-19 state of emergency started

197 74

198 77

%" HB 340 Emergency Laws; Civil Relief, Citizens of the Commonwealth Furloughed, VA. LEGIS.
INFO. SYS., https://lis.virginia.gov/cgi-bin/legp604.exe?ses=201 &typ=bil&val=HB340 (last visited Sept.
11, 2022).

200 Press Release, Former Va. Governor Ralph Northam, Governor Northam Declares State of Emer-
gency, Outlines Additional Measures to Combat COVID-19 (Mar. 12, 2020), https://www.governor.vir-
ginia.gov/newsroom/all-releases/2020/march/headline-853537-en.html.

200 HB. 340 Amendment in the Nature of a Substitute (Proposed by the Governor on April 11, 2020),
VA. LEGIS. INFO. SYS., https://lis.virginia.gov/cgi-bin/legp604.exe?201+ful+HB340H1 (last visited Sept.
11, 2022).

202 Press Release, Va. Emp. Comm'n, Virginia's Unemployment Insurance Weekly Claims for Week
Ending April 4th (Apr. 9, 2020), https://www.vec.virginia.gov/node/11807.

203 g

204 HB 340 Amendment in the Nature of a Substitute (Proposed by the Governor on April 11, 2020),
supra note 201.

205 g
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March 12, 2020 and ended June 30, 2021.2% “Affected by COVID-19” also
meant an individual was not getting wages or payments from a public or pri-
vate source which previously were being received.?’’

Under the amendment in the nature of a substitute to House Bill 340, if a
landlord sued to evict for nonpayment of rent that was unpaid during the
COVID-19 state of emergency, a tenant could get the case postponed for
sixty days.**® The tenant was required to come to court and give written proof
of not getting wages or payments.”” “Written proof”’ meant a pay stub show-
ing zero dollars in earnings for a pay period during the COVID-19 state of
emergency, or a copy of a furlough letter or letter showing the person was a
nonessential employee due to the COVID-19 state of emergency, or any other
appropriate documentation.?'” This protection for tenants ended on Septem-
ber 28, 2021, ninety days after the COVID-19 state of emergency ended.”"!

In addition, if a homeowner of a one to four family residential unit de-
faulted on a mortgage and was subject to foreclosure due to loss of income
because of the COVID-19 state of emergency, the homeowner could get the
foreclosure stopped for thirty days.*'* The homeowner was required to give
to the lender the same type of written proof of not getting wages or pay-
ments.”"® This protection for homeowners also ended on September 28,
2021.2" The amendment in the nature of a substitute to House Bill 340 passed
the House of Delegates 57-37, passed the State Senate 40-0, and was signed
by the Governor on April 22, 2020 as emergency legislation to be effective
immediately.*"’

K. Ex Parte Orders if Tenant Unlawfully Excluded

Without a court order, landlord lockouts, self-help evictions, and utility
cutoffs are unlawful.?'® The tenant’s remedy is to file a Tenant’s Petition for

206 1da Domingo, Virginia’s COVID-19 State of Emergency to End June 30, ABC 13 NEWS (June 30,
2021), https://wset.com/news/coronavirus/virginias-covid-19-state-of-emergency-end-june-30-pan-
demic.

27 HB 340 Amendment in the Nature of a Substitute (Proposed by the Governor on April 11, 2020),
supra note 201.

208 H.D. 340(1)(B), 2020 Gen. Assemb., Reg. Sess. (Va. 2020).

20 14

210 H.D. 340(1)(A), 2020 Gen. Assem., Reg. Sess. (Va. 2020).

211 H.D. 340(4), 2020 Gen. Assem., Reg. Sess. (Va. 2020).

212 H.D. 340(1)(D), 2020 Gen. Assem., Reg. Sess. (Va. 2020).

213 H.D. 340(1)(B), 2020 Gen. Assem., Reg. Sess. (Va. 2020).

214 H.D. 340(1)(D), 2020 Gen. Assem., Reg. Sess. (Va. 2020).

215 HB 340 Emergency Laws; Civil Relief, Citizens of the Commonwealth Furloughed, VA. LEGIS.
INFO. SYS., https://lis.virginia.gov/cgi-bin/legp604.exe?ses=201&typ=bil&val=HB340 (last visited Sept.
11, 2022).

216 va, Code Ann. § 55.1-1252 (2019).
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Relief from Unlawful Exclusion.?'” This allows the tenant to get an order to
recover possession, resume the utility, actual damages, and attorney’s fees.?'®
However, the tenant previously could do so only after the petition was served
on the landlord.?"” Under the new law, a tenant can get temporary relief even
if the landlord has not been served, and even if the landlord is not in court.?*°
The tenant must have made a good faith effort to notify the landlord of the
filing of the petition and the hearing.*!

L. Expunging Dismissed Eviction Lawsuits in General District Court

Under prior law, an eviction lawsuit filed in court stays on the court record
for at least ten years, even if the lawsuit is dismissed.”** This record can harm
tenants seeking rental housing in the future.?** Under the new law—with de-
layed implementation of eighteen months—as of January 1, 2022, if an evic-
tion lawsuit is dismissed or nonsuited, the tenant can file a petition to expunge
the court record.”** The Supreme Court of Virginia developed a form for ten-
ants to use which specifies the date the order of dismissal or nonsuit was
entered, the address of the property at issue, and the name of the plaintiff in
the unlawful detainer.*”* Upon a finding that the unlawful detainer was dis-
missed, the court—without a hearing—must enter an order requiring ex-
pungement of the court record.”*

M. Notice of Sale to Mobile Home Park Residents

Under prior law, if there was a planned change in the use of a mobile home
park, the owner had to give the residents 180 days’ advance written notice.”?’
The residents had no legal right to get any information about the proposed

27 Id. at § 55.1-1243.1.

218 Va. Code Ann. § 55.1-1243.1(D) (2022); see also Va. Jud. Sys., Tenant’s Petition for Relief from
Unlawful Exclusion, https://www.vacourts.gov/forms/district/dc431.pdf (last visited Sept. 21, 2022)
(specifying options for relief).

219 See Va. Code Ann. §§ 8.01-296 (2008) (stating that Virginia law allows service of process by
personal service, substituted service, or posting and mailing); see also Va. Code Ann. 8.01-329 (2021)
(stating that Virginia law also allows service of process through the Secretary of the Commonwealth if
none of the other three methods are effectuated).

220 VA. CODE ANN. § 55.1-1243.1(C) (2021).

2 d.

22 Id. at §16.1-69.55, at (B)(1), (B)(6).

2 See Deutsche Welle, How Poor People Survive in the USA, YOUTUBE (Nov. 27, 2019),
https://www.youtube.com/watch?v=JHDKALRz5Rk (showing how landlords can find prospective ten-
ants’ prior unlawful detainers, thus harming their future renting prospects and providing examples of
Richmond, Virginia tenants who have had difficulty finding housing because of this issue).

224 See VA. CODE ANN. § 8.01-130.01(A) (2020) (stating that if the lawsuit is dismissed, the tenant
must wait until the thirty-day period to request a reopening under § 16.1-97.1 has passed and that if the
eviction lawsuit is nonsuited the tenant must wait until the six-month period to refile under § 8.01-380 has
passed).

25 Id. at § 8.01-130.01(B).

26 d.
27 Id. at § 55.1-1308(B), (repealed by VA. CODE ANN § 55.1-1308.2(A) (2020)).
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sale of the park, have any opportunity to purchase the mobile home park, or
receive any moving expenses.””® Starting July 1, 2020, a mobile home park
owner who wants to sell the park must give ninety days’ advance written
notice of the proposed sale to each resident and to the Department of Housing
and Community Development (DHCD) for posting on its website.””’ If the
park owner gets an offer to purchase, the owner must give sixty days’ ad-
vance written notice of that offer to each resident and to DHCD for posting
on its website.”*” During those sixty days, the park owner must consider of-
fers from a resident group representing at least 25% of the park residents.”*’
Also, under prior law, a mobile home park resident who had been evicted
from the mobile home park had only ninety days to move or sell the mobile
home, and could not rent it to a tenant.”** Starting July 1, 2020, a mobile
home park resident who has been evicted from the mobile home park may
rent the mobile home to a tenant who will pay lot rent to the park owner, and
mobile home rent to the owner of the mobile home.**?

N. Relocation Expenses to Mobile Home Park Residents

Moving a “mobile” home is a massive and pricey undertaking which can
cost anywhere between $700 and $14,000, depending on the distance of the
move, the size and weight of the mobile home, and any required permits and
inspections.”* Under the new law, a mobile home park owner who wants to
sell or redevelop the park for another use must, within the 180-day period
referenced supra, give each resident $2,500 in relocation expenses.”** In Plan-
ning District 8 (most of northern Virginia), this amount is $3,500.2*¢ Reloca-
tion expenses are subject to an agreement between the owner and resident
that the resident will remove the home from the park.?*’

These fourteen landlord-tenant reforms were historic. Never before since

28 Solving the Mobile Home Park Problem, VA. POVERTY L. CTR. (Apr. 11, 2019), solving-the-mo-
bile-home-park-problem.

222 VA. CODE ANN. § 55.1-1308.2(A) (2020).

B0 1d. at § 55.1-1308.2(B) (2022); see also Manufactured Housing, VA. DEP’T OF HOUS. & CMTY.
DEV., https://www.dhcd.virginia.gov/mh_(last visited Sept. 9, 2022) (listing both the statutory require-
ments of Notice of Intent to Sell and the Notice of Purchase Offer).

21 VA. CODE ANN. § 55.1-1308.2(B) (2020).

B2 Id. at § 55.1-1316(A).

23 Id. at § 55.1-1316(B) (2020); Manufactured Home Lot Rental Act- 2021, CENT. VA. LEGAL AID
S0oC’Y, https://cvlas.org/wp-content/uploads/2021/09/mobile-home-lot-rental-2021.pdf (last visited Sept.
11, 2022).

24 Marian White, The Cost of Moving a Mobile Home - What You Can Expect to Pay, MOVING.COM
(July 29, 2022), https://www.moving.com/tips/moving-mobile-home-expect-pay/.

233 VA. CODE ANN. § 55.1-1308.1 (2020).

236 14 New Laws That Are More Fair, Favorable & Friendly To Tenants, LEGAL SERVICES OF N.
VA., https://www.novahousingexpo.org/images/virtual/LSNVnewlandlordtenantlawsv42020.pdf  (last
visited Sept. 11, 2022).

27 VA. CODE ANN. § 55.1-1308.1 (2020).
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the enactment of the VRLTA in 1974 had so many reforms beneficial to ten-
ants been enacted in a single General Assembly session.”*® Banning housing
discrimination based on source of funds not only benefited holders of Hous-
ing Choice Vouchers to move to areas of opportunity, but also, as previously
noted, made it illegal for landlords to refuse to accept funds from the Virginia
Rent Relief Program, an emergency public health measure designed to limit
the spread of COVID-19 through promoting housing stability by paying past
due rent to landlords in full.>** The ban on source of funds discrimination also
provided another defense to eviction against landlords who refused to miti-
gate their damages as required under Virginia law.**’ Limiting late fees which
reduced housing costs to tenants, providing tenants the additional tool of Re-
pair and Deduct as another remedy for poor housing conditions, and allowing
the expungements of dismissed or nonsuited eviction lawsuits all furthered
housing stability.

IV. RESPONSE TO COVID-19: THE 2020 GENERAL ASSEMBLY SPECIAL
SESSION

Due to the COVID-19 pandemic, the Governor of Virginia declared a state
of emergency in the Commonwealth on March 12, 2020.241 The President
of the United States declared a nationwide state of emergency on March 13,
2020.242 The Chief Justice of the Supreme Court of Virginia declared a state
of judicial emergency on March 16, 2020 due to the ongoing public health
emergency.243 Among other requirements, the judicial emergency order
postponed all non-emergency cases, limited courtroom attendance, and

B8 See VA General Assembly and Governor Approve New COVID-19 Legislation, VA. REALTORS,
https://virginiarealtors.org/2020/11/12/va-general-assembly-and-governor-approve-new-covid-19-legis-
lation/ (last visited Sept. 11, 2022) (describing some of these beneficial reforms).

239 Martin Wegbreit, Evictions in Virginia: From Crisis To Solutions - October 2021, CENT. VA.
LEGAL AID SOC’Y, https://Imronline.org/wp-content/uploads/2021/10/MW-Evictions-Crisis-1.pdf (last
visited Sept. 11, 2022); Virginia Rent Relief Program, VA. DEP’T OF HOUS. AND CMTY. DEV.,
https://www.dhcd.virginia.gov/rmrp (last visited Sept. 11, 2022).

240 Hannan v. Dusch, 153 S.E.2d 824, 824 (1930); VA. CODE ANN. § 36-96.3 (2021); VA. CODE ANN.
§ 55.1-1251 (2020).

241 Governor Ralph Northam declared Virginia to be in a State of Emergency from March 12, 2020
which lasted through June 30, 2021. Press Release, Former Va. Governor Ralph Northam, Governor
Northam Declares State of Emergency, Outlines Additional Measures to Combat COVID-19 (Mar. 12,
2020), https://www.governor.virginia.gov/newsroom/all-releases/2020/march/headline-853537-en.html.

242 Proclamation on Declaring a National Emergency Concerning the Novel Coronavirus Disease
(COVID-19) Outbreak, THE WHITE HOUSE, (Mar. 13, 2020) https://trumpwhitehouse.archives.gov/presi-
dential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-
covid-19-outbreak/.

23 In re: Fortieth Order Extending Declaration of Judicial Emergency in Response to COVID-19
Emergency, SUP. CT. OF VA., https://www.vacourts.gov/news/items/covid/2022_0527_scv_order_forti-
eth_extending_declaration of judicial emergency.pdf (May 27, 2022).
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required social distancing in the courthouse. In interpreting the judicial emer-
gency order of the Supreme Court of Virginia, the Office of the Attorney
General of Virginia and the Office of the Executive Secretary both opined
that such order applied to evictions.244

Housing stability became even more crucial during the public health emer-
gency of the COVID-19 pandemic when containment and treatment relied on
individuals staying indoors and not being forced to seek shelter elsewhere or
experience homelessness.*** Due to the pandemic, Virginia’s Rent and Mort-
gage Relief Program (RMRP) started on June 29, 2020, as one of the first
such programs in the nation, initially funded with $50 million in CARES Act
monies”* and later supplemented with additional state and federal funds to a
total of more than $1 billion.**’ Additionally, on August 18,2020, the Virginia
General Assembly began a Special Session which lasted until October 16,
2020.%*® The three main purposes of the Special Session were to address the
forecasted budget shortfall due to the impact of the COVID-19 shutdown on
state finances, address other impacts directly associated with COVID-19, and
address ongoing calls for social and criminal justice reforms in light of the
murder of George Floyd and the resulting protests.**’ During the three-month
long Special Session, legislators also turned their attention to the eviction
crisis. Some new tenant protections were contained in the Budget Bill, while
others were statutory enactments with sunset dates.” These protections are
as follows:

244 Legal Mechanisms that Bar Evictions Across Va. During the COVID-19 Pandemic, OP. VA.
ATT’Y GEN. 20-033 (July 15, 2020), https://www.oag.state.va.us/files/Opinions/2020/20-033-Price-et-
al.pdf, Memorandum from Karl R. Hade, Exec. Sec’y, Va., to Active and Retired Circuit Court Judges
and Active and Retired District Court Judges (May 15, 2020), https://www.va-
courts.gov/news/items/covid/2020_ 0515 unlawful detainers and writs of eviction.pdf.

245 See Housing Insecurity and the COVID-19 Pandemic, CONSUMER FIN. PROT. BUREAU 1, 3 (March
2021), https://files.consumerfinance.gov/f/documents/cfpb_Housing_insecurity_and_the COVID-
19 pandemic.pdf (noting that families who faced housing insecurity also faced difficulty in complying
with quarantine and social distancing).

246 Press Release, Former Va. Governor Ralph Northam, Governor Northam Launches Rent and
Mortgage Relief Program to Assist Virginians Facing Eviction or Foreclosure (June 29, 2020),
https://www.governor.virginia.gov/newsroom/all-releases/2020/june/headline-85891 1-en.html.

27 Virginia Rent Relief Program Application Portal Closure Frequently Asked Questions, VA. DEP’T
HOUS. & CMTY. DEV., https://www.dhcd.virginia.gov/virginia-rent-relief-program-rrp-application-portal-
closure-frequently-asked-questions-fags (last visited Sept. 5, 2022).

28 Gregory S. Schneider & Laura Vozzella, Virginia General Assembly Wraps Up Marathon Session
with Votes on Budget, Police Oversight Bills, WASH. POST (Oct. 16, 2020), https://www.washing-
tonpost.com/local/virginia-politics/virginia-special-session-ending/2020/10/16/940e14c4-0£29-11eb-
b1e8-16b59b92b36d_story.html.

29 g

20 See 2020 Special Session Wrap-up, VA. HOUS. ALL., https://vahousingalliance.org/wp-con-
tent/uploads/VHA-Special-Session-2020-Legislative-Wrap-Up.pdf (last visited Sept. 5, 2022) (explaining
some of the housing funding measures taken during the 2020 regular session).
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A. The Budget Bill (HB 5005).

Because Virginia had established one of the first rent relief programs in
the country, the General Assembly enacted requirements that the program be
utilized before a landlord could proceed to a judgment of possession and a
Writ of Eviction due to nonpayment of rent.*! In the Additional Enactments
section of the Budget Bill §§8(a) and 8(b), the General Assembly set forth
requirements to be in effect through December 31, 2020, as well as require-
ments to be in effect from January 1 through June 30, 2021.%** Tenant pro-
tections in effect from the Budget Bill’s adoption on November 18 through
December 31, 2020—applicable to all landlords—required the provision of
a written fourteen-day nonpayment notice including the amount owed, infor-
mation about the Virginia RMRP, and information about how to reach 2-1-1
Virginia for other rental assistance programs.>*?

The landlord could not take any action to obtain possession of a dwelling
unit for nonpayment of rent unless the tenant refused to apply for RMRP
and/or refused to cooperate with the landlord in applying for RMRP.** For
large landlords (defined as those owning five or more rental units) the written
fourteen-day nonpayment notice was also required to offer the tenant a pay-
ment plan.”>> That plan would allow the tenant to pay the total amount due,
less late fees, in equal monthly payments over six months or the time remain-
ing under the lease, whichever was less.**®

Tenant protections in effect from January 1 through June 30, 2021 (the end
of the Fiscal Year 2021 budget) required the same written fourteen-day non-
payment notice with the same information set forth supra.”>” However, in a
major change, the landlord now was required to apply for RMRP on behalf
of the tenant during the fourteen-day period, unless the tenant informed the
landlord within the fourteen-day period that the tenant was applying for

21 As noted in an August 3, 2021, editorial in the Richmond Times-Dispatch: “With so much in
available funds, no tenant in Virginia should be evicted for nonpayment of rent until after the last dollar
has been spent.” See Chris Gentilviso, Editorial: We 've Raised Awareness for the Need for a Living Wage.
What About a Living Rent?, RICHMOND TIMES-DISPATCH (Aug. 4, 2021), https://richmond.com/opin-
ion/editorial/editorial-we-ve-raised-awareness-of-the-need-for-a-living-wage-what-about-a/arti-
cle_8360f8b8-8d48-518f-b5fe-d4d54668560d.html (noting that “[w]ith so much in available funds, no
tenant in Virginia should be evicted for nonpayment of rent until after the last dollar has been spent™).

22 An Act to Amend and Reenact Chapter 1289 of the 2020 Acts of Assembly, H.D. 5005, Ch.
56, 2020 Sp. Sess. I (Va. 2020), https://budget.lis.virginia.gov/get/budget/4283/HB5005.
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RMRP.*** Once the RMRP application was submitted, the landlord could not
take any action to obtain possession of a dwelling unit for nonpayment of
rent unless one of four conditions were applicable:

* The tenant refused to apply for RMRP and/or refused to cooperate with
the landlord in applying for the RMRP;

* The application was denied because the tenant was ineligible for rent
relief:>

* RMRP was not approved within forty-five days after submission of the
application; or

« RMRP had run out of money.**’

For large landlords, the Budget Bill also maintained the requirement of an
offer of a payment plan in the written fourteen-day nonpayment notice during
the January 1 through June 30, 2021 period.*®!

B. Senate Bill 5088

Code of Virginia § 55.1-1245 added a fourteen-day nonpayment notice for
all landlords and a requirement to offer a payment plan for large landlords,
with an expiration date of June 30, 2021.%%* Senate Bill 5088 was emergency
legislation which took effect immediately upon signature by the Governor on
November 9, 2020.2% As a result of these and other measures, in the fourth
quarter of 2020, eviction judgments were 19% of pre-pandemic eviction
judgments, and eviction filings were 37% of pre-pandemic eviction filings.
In the first quarter of 2021, eviction judgments were 10% of pre-pandemic
eviction judgments, and eviction filings were 11% of pre-pandemic eviction

28 See id. Virginia was one of only five state or local jurisdictions—including California, Connecti-
cut, and Philadelphia—to require a landlord to apply for rent relief before filing for eviction. See JADE
‘VASQUEZ ET AL., TENANT PROTECTION AND EMERGENCY RENTAL ASSISTANCE DURING AND BEYOND
THE COVID-19 PANDEMIC 5 (2022).

2% An Act to Amend and Reenact Chapter 1289 of the 2020 Acts of Assembly, supra note 252.
Grounds for denial of rent relief in Virginia were limited and included household income above 80% of
area median income (AMI), rent at or above 150% of area fair market rent (FMR), or no financial hardship
(loss of income or increase in expenses) due to and during the COVID-19 pandemic. See Virginia Rent
Relief Program (RRP) Application Portal Closure Frequently Asked Question (FAQs), supra note 247.

260 An Act to Amend and Reenact Chapter 1289 of the 2020 Acts of Assembly, supra note 252. Rent
relief applications in Virginia closed at 11:59 p.m. on May 15, 2022. Virginia Rent Relief Program, supra
note 248. Through March 31, 2022, rent relief had processed 141,330 payments for nearly 105,000 house-
holds, totaling more than $713 million. Dean Mirshahi, Virginia Rent Relief Program Closing to New
Applicants in May, WRIC NEWS (Apr. 22, 2022), https://www.wric.com/news/virginia-news/virginia-
rent-relief-program-operating-on-first-come-first-served-basis-before-closing-to-new-applicants-in-
may/.

21 An Act to Amend and Reenact Chapter 1289 of the 2020 Acts of Assembly, supra note 252.

2628, 5088, Ch. 54, 2020 Gen. Assemb., Sp. Sess. I (Va. 2020).

263 g4

https://scholarship.richmond.edu/pilr/vol26/iss1/10

30



Wegbreit: Progress Interrupted: Virginia's Hesitant Movement to Landlord-Te

2022] PROGRESS INTERRUPTED 247

filings.?** Maintaining housing stability during the public health emergency
of the COVID-19 pandemic largely was achieved.

C. House Bill 5106

As noted, an eviction lawsuit filed in court stays on the court records for
at least ten years, unless expunged under Code of Virginia § 8.01-130.01,
which took effect January 1, 2022.%° A tenant screening report, especially
one with an eviction judgment on it, can make it difficult for a tenant to obtain
future rental housing.>* Under House Bill 5106—with an emergency effec-
tive date of March 1, 2021—Tlarge landlords owning five or more rentals can-
not take any adverse action against an applicant for tenancy based solely on
payment history or an eviction for non-payment of rent occurring from the
start of the COVID-19 state of emergency on March 12, 2020 through thirty
days after the end of the COVID-19 state of emergency, June 30, 2021—i.e.,
through July 30, 2021.%%7

Covered landlords were required to provide a written notice of denial to
include a statement of the right to contest the denial, the statewide legal aid
telephone number and website, and the right to appeal the denial within seven
days from the postmark date, or by the close of the next business day if the
denial were sent by electronic or telephonic means.?®® If the landlord relied
on a tenant screening report, the landlord was required to make a good faith
effort to get more information from the tenant screening agency.’® In addi-
tion, if the landlord violated the law, the applicant could recover $1,000 in
statutory damages and attorney’s fees.*’

By being one of only five state or local jurisdictions to require a landlord
to apply for rent relief before filing for eviction, Virginia was aggressively
trying to reduce evictions.”’" Although shame and embarrassment put

264 RVA Eviction Lab Staff, Quarterly Data Report I°* Quarter 2021: January to March, RVA
EVICTION LAB 4  (APR. 23, 2021), https://rampages.us/rvaevictionlab/wp-content/up-
loads/sites/33937/2021/04/RVAEL_2021-Q1-data-report.pdf.

265 VA. CODE ANN. § 16.1-69.55(B)(2) (2006); The Fair Credit Reporting Act (FCRA) contains a
seven-year limit for an eviction judgment to remain on a credit report. How Long Can Information, Like
Eviction Actions and Lawsuits, Stay on My Tenant Screening Record?, CONSUMER FIN. PROT. BUREAU
(July 1, 2021), https://www.consumerfinance.gov/ask-cfpb/how-long-can-information-like-eviction-ac-
tions-and-lawsuits-stay-on-my-tenant-screening-record-en-2104/.

266 Kaveh Waddell, How Tenant Screening Reports Make It Hard for People to Bounce Back From
Tough Times, CONSUMER REPORTS (Mar. 11, 2021), https://www.consumerreports.org/algorithmic-
bias/tenant-screening-reports-make-it-hard-to-bounce-back-from-tough-times-a2331058426/.

27 H.D. 5106, 2020 Gen. Assemb., Spec. Sess. I (Va. 2020).

268 VA. CODE ANN. § 55.1-1245(I)(2) (2022).

269 J4

270 qa

271 JADE VASQUEZ ET AL., NATIONAL LOW INCOME HOUSING COALITION, TENANT PROTECTIONS
AND EMERGENCY RENTAL ASSISTANCE DURING AND BEYOND THE COVID-19 PANDEMIC 5 (2022).
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Virginia on the course to stronger tenant protections, Virginia excelled in
making up lost ground. In the first half of 2021, Virginia distributed a higher
percentage of rent relief funds than any other state and was second only to
Texas in total dollars dispersed.”’?

V. REFORMS CONTINUE: THE 2021 GENERAL ASSEMBLY REGULAR
SESSION

In 2021, Virginia remained one of the fifteen Democratic state government
trifectas with a 21-18 majority in the State Senate, a 55-45 majority in the
House of Delegates, and the Governorship.?”* Due to the extraordinary issues
which arose from the COVID-19 pandemic, Virginia Delegates and State
Senators faced limits on the number of bills which they could introduce dur-
ing the forty-five-day “short session.”*’* Even with these limitations, four ad-
ditional tenant protections either were added or extended to further deal with
the pandemic and make it easier for tenants to stay stably housed and mitigate
the spread of COVID-19. These protections are as follows:

A. Families Get More Time to Pay Rent and Stay Housed

As noted supra, during the General Assembly 2020 Special Session, Sen-
ate Bill 5088 amended Code of Virginia § 55.1-1245 to require a fourteen-
day nonpayment notice for all landlords and require that large landlords with
five or more rental units offer a payment plan as part of the notice.’”* As
enacted, Senate Bill 5088 had an expiration date of June 30, 2021.2’® Due to
the prolonged COVID-19 pandemic, on September 1, 2020, the Center for
Disease Control (CDC) issued a temporary national moratorium on evictions
for nonpayment of rent set to expire December 31, 2020, and later extended
by congressional and presidential action through July 31, 2021.%”” In view of
the continuation of the pandemic, House Bill 1889 extended the sunset date
of the required fourteen-day nonpayment notice for all landlords, and

272 Ben Finley, Shame Put Virginia On Course to Stronger Tenant Protections, CLICK ON DETROIT
LOCAL NEWS 4 (Aug. 22, 2021), https://www.clickondetroit.com/news/politics/2021/08/22/shame-put-
virginia-on-course-to-stronger-tenant-protections.

232021 Virginia Legislative Session, BALLOTPEDIA, https://ballotpedia.org/2021 Virginia_legisla-
tive_session (last visited Sept. 10, 2022).

214 See Kassie Schroth, Virginia 2021 Legislative Preview, MCGUIREWOODS CONSULTING (Jan. 5,
2021), https://www.jdsupra.com/legalnews/virginia-2021-legislative-preview-3393075/. House Dele-
gates could introduce only seven bills and State Senators could introduce only twelve bills.

73S, 5088, 2020 Gen. Assemb., Spec. Sess. I (Va. 2020).

276 g4

277 NATIONAL LOW INCOME HOUSING COALITION, FEDERAL MORATORIUM ON EVICTIONS FOR
NONPAYMENT OF RENT 1 (2021).
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required the offer of a payment plan for large landlords from June 30, 2021
to June 30, 2022.*7® The bill passed on an essentially party line vote.*”’

B. Housing Waivers by Servicemembers Banned

The Servicemembers Civil Relief Act, 50 U.S.C. App §§ 501-597 (SCRA)
provides protection to active duty servicemembers, including termination of
certain contracts, stays of civil proceedings, and tolling of the statute of lim-
itations.”® A key provision authorizes servicemembers to terminate a lease
upon the receipt of orders to deploy or to permanently change duty station.”!
To evade the clear rights provided by the SCRA, Virginia Realtors drafted
and utilized a form waiving those rights which often was used by landlords.***
As aresult, it became virtually impossible for members of the military to rent
decent housing, especially in the heavily military Hampton Roads area, with-
out waiving SCRA rights.”® Under the new law, which passed both the
House of Delegates and the State Senate unanimously, any provision in a
residential lease that attempts to waive a servicemember’s rights under the
SCRA is void.”**

C. When Landlords are Made Whole, Tenants Stay Housed

As noted supra, the 2019 General Assembly Session created an extended
right of redemption under which the tenant could pay the landlord, the land-
lord’s attorney, or the court all amounts owed as of two business days before
a sheriff’s scheduled eviction date.?®® However, the law allowed a tenant to
exercise the right of redemption—whether payment in full on or before the
judgment of possession, or payment in full after the judgment of

278 HB 1889 Va. Residential Landlord and Tenant Act; Landlord Remedies, Noncompliance With

Rental Agreement, VA. LEGIS. INFO. Sys., https://lis.virginia.gov/cgi-
bin/legp604.exe?ses=212&typ=bil&val=HB1889 (last visited Sept. 21, 2022).
279 14

20 Dwain Alexander, Unenforceability of Certain Pre-Dispute Waivers of Rights Under the Service-
members Civil Relief Act, VA. STATE BAR (2014), https://www.vsb.org/site/sections/military/mlnews-
spring2014d.

81 g

282 VIRGINIA REALTORS, AGREEMENT REGARDING THE SERVICEMEMBERS CIVIL RELIEF ACT,
https://virginiarealtors.org/wp-content/uploads/dlm_uploads/2017/04/Virginia-REALTORS-Form-280-
Servicemembers-Relief-Act-Waiver-2018-07-Fillable.pdf (last updated Jul. 2018).

283 Dave Ress, Military Families Often Must Waive Federal

Protections to Rent. State Lawmakers Want to

Change That., THE VIRGINIAN-PILOT (Feb. 1, 2021), https://www.pilotonline.com/military/dp-nw-ser-
vicemembers-relief-loophole-20210201-i37kcvv6lre7fiblnl4sbjaqyu-story.html.

24 HB 2161 Active Military or a Military Spouse; Prohibits Discrimination in Public Accommoda-

tions, Etc., VA. LEGIS. INFO. Sys., https://lis.virginia.gov/cgi-
bin/legp604.exe?ses=212&typ=bil&val=HB2161 (last visited Sep. 21, 2022).
5 1d.
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possession—only once in any twelve-month period of time.”*® House Bill
2014 clarified and expanded the extended right of redemption, changing the
requirement of payment in full from two business days before a sheriff’s evic-
tion to forty-eight hours before a sheriff’s eviction.*” The bill also allowed
tenants of large landlords with five or more units an unlimited right to use
redemption, whether before or after a judgment of possession.”** Lastly, the
bill required nonpayment notices to contain language explaining these rights,
including two specific sentences that must be included verbatim.?** The bill
passed on an essentially party line vote.”*

D. Increased Penalties for Unlawful Eviction

As discussed supra, landlord lockouts, self help evictions, and utility cut-
offs without a court order are unlawful in Virginia. The 2020 General As-
sembly Session allowed for ex parte temporary relief, as long as the tenant
made a good faith effort to notify the landlord of the filing of the Tenant’s
Petition for Relief from Unlawful Exclusion and the hearing.*’' However, the
law did not set any deadline by which the initial hearing or the full hearing
had to occur. The lack of a deadline for a court to hear a Petition for Relief
from Unlawful Exclusion stood in sharp contrast with the seven business day
deadline to hear a motion to quash a garnishment of wages or a bank ac-
count.””* This left families without a remedy for weeks after they were un-
lawfully locked out of their homes.*”*

House Bill 1900 required an initial hearing on a tenant's petition for relief
from unlawful exclusion within five calendar days, and a full hearing no more
than ten calendar days after an ex parte hearing.”** The bill also added a stat-
utory damages provision of $5,000 or four months’ rent (whichever is
greater) that the tenant shall recover if the evidence demonstrated the land-
lord removed or excluded the tenant from the dwelling unit unlawfully, in-
terrupted or caused the interruption to the tenant of an essential service (heat,
running water, hot water, electricity, or gas), or took action to make the

286 Amanda Hamilton, New Virginia Laws Effective July 1, VA. APARTMENT AND MGMT. ASS’N.
(June 29, 2021), https://www.vamaonline.org/news/571599/New-Virginia-Laws-Effective-July-1.htm.
287 See VA. CODE ANN. § 55.1-1250(D) (2021).
288 HB 2014 Virginia Residential Landlord and Tenant Act; Landlord's Acceptance of Rent With Res-

ervation, VA. LEGIS. INFO. Sys., https://lis.virginia.gov/cgi-
bin/legp604.exe?ses=212&typ=bil&val=HB2014 (last visited Sept. 21. 2022).

2% 4

20 d.

21 VA. CODE ANN. § 55.1-1243.1 (repealed 2020).
2 Id. at § 8.01-512.5.
> Jonathan Edwards, Virginia Could Crack Down on Illegal Evictions if 2 Lawmakers Have Their
Way, THE VIRGINIAN-PILOT (Dec. 31, 2020), https://www.pilotonline.com/government/virginia/vp-nw-
fz20-illegal-eviction-legislation-2020123 1 -wiapv3ixkrgelawbigymjwxaxa-story.html.

24 H.D. 1900, Gen. Assemb., Spec. Sess. I (Va. 2021).
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premises unsafe for habitation.?* The bill passed on an essentially party line
vote.”®

Keeping the fourteen-day nonpayment notice and offer of a payment plan
for large landlords and adding strict time deadlines and required statutory
penalties in unlawful exclusion cases were good public policies that help
maintain housing stability—an even more important goal during a global
pandemic.

VI. STRENGTHENING REFORMS: 2021 GENERAL ASSEMBLY SPECIAL
SESSION

The passage of the federal American Rescue Plan Act (ARPA) allotted
$4.431 billion to Virginia in state fiscal relief, and $2.913 billion in local
fiscal relief to address the lingering health and economic impacts of the
COVID-19 pandemic.*’ The General Assembly was called into Special Ses-
sion II from August 2 through August 10, 2021, to adopt a revised budget to
allocate spending of the ARPA funds.”*® Although prior statutory protections
had been extended from a June 30, 2021 expiration date to a June 30, 2022
expiration date, the same was not true of the budget protections, which had
ended with the prior budget on June 30, 2021.%*° Unless enacted with a sunset
date, statutory protections continue indefinitely until changed by subsequent
statutory enactment. The same is not true of protections in a budget bill,
which apply only to the fiscal year to which the budget bill corresponds. Dur-
ing the Special Session I, the budget protections were restored, clarified, and
strengthened, as follows:

A. The Budget Bill (House Bill 7001).

As mentioned supra, the prior budget bill (HB 5005) established tenant
protections enacted by only a handful of other state and local jurisdictions.**
These included the requirement that the fourteen-day nonpayment notice in-
form the tenant of the Virginia Rent Relief Program (RRP, formerly RMRP)
and how to reach 2-1-1 Virginia to find out about other rent relief

25 a1

296 4

T The American  Rescue  Plan: Impacts on  Virginia, THE WHITE HOUSE,
https://www.whitehouse.gov/wp-content/uploads/2021/03/ARP-State-Fact-Sheet-VA.pdf (last visited
Sept. 11, 2022).

28 Kate Andrews, Va. General Assembly to Convene Special Session on Aug. 2, VA. BUS. (June 23,
2021), https://www.virginiabusiness.com/article/va-general-assembly-to-meet-aug-2.

29 H.D. 5005, Gen. Assemb., Spec. Sess. I (Va. 2020).
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programs.*”' It also included the requirement that landlords apply for RRP on
the tenant’s behalf within the fourteen-day period, unless the tenant paid in
full, entered into a payment plan, or informed the landlord that they were
applying for RRP.** All these requirements expired after the prior budget
bill ended on June 30, 2021.

Despite these legal requirements, not every landlord either was aware of
or willing to follow them.>* To restore, clarify, and strengthen the protections
of the prior expired budget bill, the General Assembly passed House Bill
7001 with bipartisan majorities in both houses on August 9, 2021, and the
Governor signed the bill into law the next day as emergency legislation ef-
fective immediately.*®* Paragraph sixteen of the Budget Bill (HB 7001), ef-
fective from August 10, 2021 through June 30, 2022, added the following
unambiguous requirements:

* Tenants were eligible for protections if they qualified for unemployment bene-
fits or experienced a reduction in household income, incurred significant costs,
or experienced other financial hardship during or due, directly or indirectly, to
the COVID-19 pandemic.3%

* The landlord was required to apply for RRP during the fourteen-day period
unless the tenant paid in full, entered a payment plan, or had completed applying
for rent relief—not merely that the tenant was in the process of applying for rent
relief 3%

* The landlord specifically was required to cooperate with the RRP application
and provide all information and documentation required, including the landlord’s
Virginia W-9.37

* The landlord could take no action to obtain possession for nonpayment of rent
until after forty-five days from completion of the RRP application, rather than
from submission of the RRP application.3*

* The landlord was required to report the account as “current” if a tenant were
participating in a payment plan or receiving assistance from any rent relief pro-
gram.3®

« If the tenant were complying with the written payment plan, the landlord could

o0 g

02 g

303 Ali Rockett, As Federal Eviction Protection Expires This Weekend, Richmond Tenant Advocates
Say Virginia's Rental Assistance Could Help, RICHMOND TIMES DISPATCH (July 30, 2021), https://rich-
mond.com/news/local/crime-and-courts/as-federal-eviction-protection-expires-this-weekend-richmond-
tenant-advocates-say-virginias-rental-assistance-could/article 416e2ce5-e58a-5293-8d20-
ffc78c2d666e.html; see also Caroline Coleburn, Eviction Moratorium Expires July 31: What Virginia
Renters Need to Know, 6 News Richmond (July 30, 2021), https://www.wtvr.com/rebound/virginia-rent-
relief.

394 History of H.D. 7001, Introduced in 2021 Spec. Sess. II, VA. LEGIS. INFO. SYS, https://lis.vir-
ginia.gov/cgi-bin/legp604.exe?ses=213&typ=bil&val=HB7001 (last visited Sept. 9, 2021).

395 H.D. 7001, 2021 Gen. Assemb., 2021 Spec. Sess. 11 (Va. 2021).
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take no action to obtain possession.3'?

* Nothing relieved either the landlord or the tenant from obligations to maintain
the rental unit as set forth in the VRLTA.3!!

* Nothing voided any judgment for possession validly obtained by a landlord
prior to the August 10, 2021 enactment date.?'> However, even with a possession
judgment obtained before enactment, the landlord was prohibited from initiating,
maintaining, or advancing any legal process to obtain possession of a dwelling
unit for non-payment of rent unless the landlord had fully complied with para-
graph sixteen of the Budget Bill.3!3

The near month and a half break between the expiration of the prior budget
bill and the enactment of HB 7001 allowed for some evictions. However,
eviction cases filed but not decided by August 10, 2021, received the full
protections of the new Budget Bill.>'* Virginia continued to be a leader in
expending rent relief funds and reducing evictions.

VII. REDUCED BIPARTISANSHIP INTERRUPTS LANDLORD-
TENANT REFORM: THE 2022 GENERAL ASSEMBLY SESSION

After the November 2021 election, Republicans regained a 52-48 majority
in the House of Delegates and also regained the Governorship.*'* The Dem-
ocratic trifecta of the House of Delegates, the State Senate, and the Governor
vanished. Elections have consequences, and one consequence was that the
progress in landlord-tenant reforms which had begun in 2019 abruptly halted.
Although some additional tenant protections received bipartisan support and
were passed by the General Assembly, none became law. Two bills were ve-
toed by the new Governor, and three bills were defeated in the General

30 g

s g

32 g

I )

314 Tamica Jean-Charles, Virginia Extended its COVID-19 Eviction Protections Until June 2022, THE
PROGRESS-INDEX (Aug. 17, 2021), https://www.progress-index.com/story/news/2021/08/17/virginia-
eviction-protection-extended-next-summer-whos-eligible/8160245002.

35 Virginia General Assembly, BALLOTPEDIA, https://ballotpedia.org/Virginia_General Assembly
(last visited Sept. 10, 2022).
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Assembly.*'® In all, five bills which would have continued the prior three-
year trend of laws more fair, favorable, and friendly to tenants failed to be
enacted.’'” These interrupted reforms are as follows:

A. House Bill 802

Poor rental housing conditions continue to plague tenants, many times be-
cause they do not know their legal rights nor how to exercise them, so they
resign themselves to living with the poor conditions.>'® As noted, tenants can
provide their landlord a written fourteen-day notice of needed repairs and
afterwards file a Tenant’s Assertion under Code of Virginia §55.1-1244 or
use the self-help remedy of Repair and Deduct under Code of Virginia §55.1-
1244.1.3" Each remedy, however, has a barrier.

The Tenant’s Assertion requires the tenant to be current and stay current
with rent, even though the poor housing conditions may have increased hous-
ing expenses such as utility bills.**° Repair and Deduct requires the tenant to
advance the cost of repairs which should be paid by the landlord.**' However,
nearly half of tenant households in the U.S. (49%) have less than $1,000 in
cash savings,*** which often renders Repair and Deduct to be a cruel illusion.

Tenants often live among mold, mice, and roaches.’”* House Bill 802
would have empowered cities, counties, and towns to take landlords to court

316 History of H.D. 802, Introduced in 2022 Reg. Sess., VA. LEGIS. INFO., https:/lis.virginia.gov/cgi-
bin/legp604.exe?221+sum+HB802 (last visited Sept. 10, 2022); History of H.D. 803, Introduced in 2022
Reg. Sess., VA. LEGIS. INFO. Sys, https://lis.virginia.gov/cgi-
bin/legp604.exe?ses=221&typ=bil&val=hb803 (last visited Sept. 10, 2022); History of H.D. 804, Intro-
duced in 2022 Reg.  Sess., VA. LEGIS. INFO. Sys, https:/lis.virginia.gov/cgi-
bin/legp604.exe?ses=221&typ=bil&val=hb804 (last visited Sept. 10, 2022); History of S. 284, Introduced
in 2022 Reg. Sess., VA. LEGIS. INFO. Sys, https://lis.virginia.gov/cgi-
bin/legp604.exe?ses=221&typ=bil&val=sb284 (last visited Sept. 10, 2022); History of H.D. 614, Intro-
duced in 2022 Reg.  Sess., VA. LEGIS. INFO. Sys, https:/lis.virginia.gov/cgi-
bin/legp604.exe?ses=221&typ=bil&val=hb614 (last visited Sept. 10, 2022).

317 History of H.D. 802, Introduced in 2022 Reg. Sess., supra note 316; History of H.D. 803, Intro-
duced in 2022 Reg. Sess., supra note 316; History of H.D. 804, Introduced in 2022 Reg. Sess., supra note
316; History of S. 284, Introduced in 2022 Reg. Sess., supra note 316; History of H.D. 614, Introduced in
2022 Reg. Sess., supra note 316.

318 Wyatt Gordon, Slumlords Beware: Virginia May Give Localities New Power to Go After Poor
Housing  Conditions, VIRGINIA ~MERCURY (Mar. 30, 2022), https://www.virginiamer-
cury.com/2022/03/30/slumlords-beware-virginia-may-give-localities-new-power-to-go-after-poor-hous-
ing-conditions/.

319 VA. CODE ANN. §55.1-1244 (2022)

20 g

321 Id. at §55.1-1244.1.

322 Riordan Frost, Cash-Strapped During Covid-19, JOINT CENTER FOR HOUSING STUDIES (June 11,
2020), https://www.jchs.harvard.edu/blog/cash-strapped-during-covid-19.

323 Sabrina Moreno & Mark Robinson, In Richmond’s Largest Latino Neighborhood, People Live
among Mold, Mice, Roaches. The Landlord Says Tenants are to Blame, THE RICHMOND TIMES-DISPATCH
(Dec. 30, 2021), https://richmond.com/news/local/watch-now-in-richmonds-largest-latino-neighborhood-
people-live-among-mold-mice-roaches-the-landlord/article f2893f7f-02b5-5ff9-ac4c-
del1dde94cfl.html.
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if they refused to fix such problems.*** The bill passed the House of Delegates
by 59-41, and the State Senate by 26-14, basically 60% support in both
houses.**> The new Governor vetoed the bill as unnecessary and duplicative
because localities already have the authority to enforce the Uniform
Statewide Building Code (USBC).**

The Governor’s veto ignored that the USBC and, in particular, Part III of
the USBC (known as the Virginia Maintenance Code) applies only to the
structure of the building—involving issues such as light, ventilation, plumb-
ing, mechanical, and electrical requirements.*?” The USBC provides no au-
thority for localities to deal with issues such as mold, insects, and other pests.
By a vote of 48-52, the House of Delegates sustained the Governor’s veto.**®

B. House Bill 803

This bill would have extended the requirement of the written fourteen-day
nonpayment notice beyond the sunset date of June 30, 2022.°* A fourteen-
day nonpayment notice period is useful, as opposed to a five-day nonpayment
notice period, because most people get paid every two weeks or twice a
month, not every five days.**° The bill was laid on the table and postponed to
the 2023 General Assembly Session by a Subcommittee of the House of Del-
egates on a party line vote of 5-3.%*!

C. House Bill 804.

During the COVID-19 pandemic, rental vacancy rates (the percentage of
all available units in rental property that are unoccupied) in the U.S. dropped

324 Mark Robinson, House Panel Advances Bill Giving Localities Power to Sue ‘Slumlords,’ Tables
Other Tenant Protections, THE RICHMOND TIMES-DISPATCH (Feb. 3, 2022), https:/rich-
mond.com/news/state-and-regional/house-panel-advances-bill-giving-localities-power-to-sue-slumlords-
tables-other-tenant-protections/article b00c4883-6619-57¢1-90e9-11cf6640da06.html.

325 History of H.D. 802, Introduced in 2022 Reg. Sess., VA. LEGIS. INFO. SYS., https://lis.vir-
ginia.gov/cgi-bin/legp604.exe?221+sum+HB802 (last visited Sept. 10, 2022).

326 Governor’s Veto Explanation of H.D. 802, Introduced in 2022 Reg. Sess., Va. Legis. Info. Sys.,
https://lis.virginia.gov/cgi-bin/legp604.exe?22 1+amd+HB802AG (last visited Sept. 10, 2022).

327 VA. MAINT. CODE §§ 301.1-309.1 (2021).

38 HB 802 Virginia Residential Landlord and Tenant Act; Enforcement by Localities, Va. Legis.
Info. Sys., https:/lis.virginia.gov/cgi-bin/legp604.exe?22 1+sum+HB802 (last visited Sept. 22, 2022).

329 HB 803 Virginia Residential Landlord and Tenant Act; Landlord Remedies, Noncompliance with
Rental Agreement, Va. Legis. Info. Sys., https:/lis.virginia.gov/cgi-bin/legp604.exe?22 1+sum+HB803
(last visited Sept. 22, 2022).

330 Ned Oliver, Virginia has more than a billion dollars in aid for people behind on rent. Here’s how
to get it, VIRGINIA MERCURY (June 24, 2021), https://www.virginiamercury.com/2021/06/24/virginia-
has-more-than-a-billion-dollars-in-aid-for-people-behind-on-rent-heres-how-to-get-it.

31 HB 803 Virginia Residential Landlord and Tenant Act; Landlord Remedies, Noncompliance with
Rental Agreement, supra note 329.
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to a thirty-five-year low of 5.8%.%** Virginia’s rental vacancy rate was
slightly lower at 5.7%, with Richmond having the second lowest rental va-
cancy among large metropolitan areas at 1.1%.**

Under Virginia law, a landlord may charge hundreds of dollars in non-
refundable fees for the actual costs of background, credit, and other pre-oc-
cupancy checks, plus an additional $50 fee for each adult occupant.*** These
upfront fees are another barrier to tenants moving, in addition to the problems
imposed by historically low vacancy rates.**

House Bill 804 attempted to lower the barrier of upfront fees in three ways:
(1) requiring landlords to establish and make available their written rental
admission policies; (2) permitting tenants some control of the admission pro-
cess by allowing them to use a portable tenant screening report rather than
having to provide different reports for each landlord; and (3) eliminating the
additional $50 fee for each adult occupant which was over and above the
landlord’s actual costs.>*® A House of Delegates Subcommittee unanimously
reported an amendment in the nature of a substitute which retained only the
first provision and removed the latter two provisions.”*” On an essentially
party-line vote, the full House of Delegates re-referred the bill to Committee
and no further action was taken.***

D. Senate Bill 284

Virginia law requires landlords to maintain fit and habitable premises®*’
but as discussed herein, provides tenants inadequate remedies to enforce this
right.*** Senate Bill 284 would have established a Warranty of Habitability
that the premises are fit and habitable when the lease is entered into and will
remain so during the lease, as exists in at least thirty-three other states. Under
a Warranty of Habitability claim, a tenant could raise the lack of habitability
and show unfit or uninhabitable premises, as a defense in a nonpayment of
rent eviction case, and if successful, have the court reduce the rent to the

332

Jonathan Spader, Homeowner and Rental Vacancy Rates Declined During COVID-19 Pandemic,
U.S. CENSUS BUREAU (May 12, 2022), https://www.census.gov/library/stories/2022/05/housing-vacancy-
rates-near-historic-lows.html.

333 Rental Vacancy Rate, TPROPETYMANAGEMENT, https:/ipropertymanagement.com/re-
search/rental-vacancy-rate (last updated Aug. 19, 2022).

3% VA. CODE ANN. §55.1-1203(C) (2022).

335 Christie Marra, How Upfront Fees Make Rental Housing Unaffordable, VPLC (Dec. 9, 2021),
https://vplc.org/how-upfront-fees-make-rental-housing-unaffordable.

336 HB 804 Residential Landlord and Tenant Act; Nonrefundable Application Fee, Limitations, Va.
Legis. Info. Sys., https:/lis.virginia.gov/cgi-bin/legp604.exe?221+sum+HB804 (last visited Sept. 21,
2022).
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339 VA. CODE ANN. § 55.1-1220 (2022).
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amount already paid or which more easily could be paid.**' A similar bill,
Senate Bill 906, passed the State Senate unanimously in the 2020 General
Assembly Session, but then was recommitted to a Senate Committee and
continued to 2021.*** Due to the previously mentioned limitations on the in-
troduction of bills in the 2021 General Assembly Session, no Warranty of
Habitability legislation was introduced in 2021. Senate Bill 284 brought back
the issue of Warranty of Habitability, which again met the same fate: it was
referred to a Senate Committee and continued to 2023.>*

E. House Bill 614

As discussed, the 2019 Virginia General Assembly Session reformed the
statute to appeal an eviction judgment for nonpayment of rent. Instead of
posting an appeal bond for up to twelve months future rent—and up to three
months future damages—the tenant had to post an appeal bond only for the
amount of the judgment.*** Unlike all other indigent defendants in civil cases
who could obtain a waiver of the appeal bond, an indigent tenant defendant
with a nonpayment of rent eviction judgment could not obtain such a
waiver.** This unequal protection of the laws meant that a barrier to appeal
remained for these indigent tenants.

As discussed, the 2019 Virginia General Assembly Session reformed the
statute to appeal an eviction judgment for nonpayment of rent. Instead of
posting an appeal bond for up to twelve months future rent—and up to three
months future damages—the tenant had to post an appeal bond only for the
amount of the judgment.**® Unlike all other indigent defendants in civil cases
who could obtain a waiver of the appeal bond, an indigent tenant defendant
with a nonpayment of rent eviction judgment could not obtain such a
waiver.**” This unequal protection of the laws meant that a barrier to appeal
remained for these indigent tenants.

31 Residential Tenants Deserve Safe And Healthy Housing. A Warrant of Habitability Can Help
Them Get It Pass SB 906 (Stanley), VA. POVERTY L. CTR., https://www.vplc.org/wp-content/up-
loads/2020/01/warrant-of-habitability-fact-sheet.pdf (last visited Sept. 20, 2022).

32 SB 906 Landlord and Tenant; Noncompliance as Defense to Action for Possession for Nonpay-
ment of Rent, VA’S LEGIS. INFO. Sys., https://lis.virginia.gov/cgi-
bin/legp604.exe?ses=211&typ=bil&val=sb906 (last visited Sept. 21, 2022).

33 SB Virginia Residential Landlord and Tenant Act; Landlord’s Noncompliance as Defense to Ac-
tion, VA.’S LEGIS. INFO. SYS., https://lis.virginia.gov/cgi-bin/legp604.exe?ses=23 1 &typ=bil&val=sb284
(last visited Sept. 21, 2022).

34 HB 614 Appeal Bond; Removes Requirement for Indigent Parties to Post, Appeal of Unlawful
Detainer, VA.’S LEGIS. INFO. SYS., https:/lis.virginia.gov/cgi-bin/legp604.exe?22 1+sum+HB6 14 (last vi-
sited Sept. 21, 2022).

35 VA. CODE ANN. § 16.1-107(B) (2022).

3¢ HB 614 Appeal Bond; Removes Requirement for Indigent Parties to Post, Appeal of Unlawful
Detainer, VA.’S LEGIS. INFO. SYS., https:/lis.virginia.gov/cgi-bin/legp604.exe?22 1+sum+HB6 14 (last vi-
sited Sept. 21, 2022).

37 VA. CODE ANN. § 16.1-107(B) (2022).
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House Bill 614 eliminated the appeal bond requirement for these indigent
tenants, passed the House of Delegates with a bipartisan majority of 60-39,
and passed the State Senate with a bipartisan majority of 24-15—basically
60% support in both houses.**® If signed by the Governor, it would have
placed all low-income tenants on the same footing as other defendants want-
ing to appeal and offered them the ability to have their eviction judgments
reviewed on appeal in Circuit Court, just like everybody else.**’

However, it was not to be. The Governor proposed an amendment that the
appeal bond not be waived for an indigent tenant defendant, but rather be
paid directly to the landlord in equal monthly installments over a period of
six months or by the court date in Circuit Court on the appeal, whichever was
earlier.**® This would have made the existing law even worse.

Rather than having a neutral entity such as the court hold the appeal bond
for distribution to the parties as seemed proper in the court’s judgment after
trial, the appeal bond would have been held by one of the litigants—the land-
lord—and would not be nearly as accessible.>' By a vote of 35-65, just two
votes short of an override, the House of Delegates rejected the Governor’s
recommendation.’** The Governor then vetoed House Bill 614.%*

The reduced bipartisanship in Virginia in 2022 was not limited to landlord-
tenant reform, as the Governor vetoed a total of twenty-six bipartisan bills,
an historically large number which included some bills which passed the
House of Delegates and the State Senate unanimously.*** There was also a
reduction of media attention, with many outlets reporting on the eviction cri-
sis to come, rather than the current failure of the Virginia government to avert
that crisis.*>®

38 Vote: HB 614 Appeal Bond; Removes Requirement for Indigent Parties to Post, Appeal of Unlaw-

Sful Detainer, VA'’S LEGIS. INFoO. Sys., https://lis.virginia.gov/cgi-
bin/legp604.exe?22 1+vot+SV0554HB0614+HB0614 (last visited Sept. 21, 2022).

3 House Passes McClellan’s Bill to End Appeals Bond Requirement in Eviction Cases, JENNIFER
MCCLELLAN STATE SENATE, https://www.jennifermcclellan.com/house-passes-mcclellans-bill-to-end-
appeals-bond-requirement-in-eviction-cases%EF%BF%BC/ (last visited Sept. 19, 2022).

30 Governor’s Veto: HB 614 Appeal Bond; Removes Requirement for Indigent Parties to Post, Ap-
peal  of  Unlawful  Detainer, ~VA.’S LEGIS. INFO. SYS., https:/lis.virginia.gov/cgi-
bin/legp604.exe?22 1+amd+HB614AG (last visited Nov. 17, 2022).
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333 Press Release, Former Va. Governor Ralph Northam, Governor Glenn Youngkin Takes Executive
Action on 30 Bills (May 27, 2022), https://www.governor.virginia.gov/newsroom/news-re-
leases/2022/may/name-933652-en.html.

33 Press Release, Democratic Party of Virginia, Veto Session: A List of Governor Youngkin’s Most
Controversial Vetoes and Amends. (Apr. 26, 2022), https://vademocrats.org/news/veto-session-a-list-of-
governor-youngkins-most-controversial-vetoes-and-amendments.

335 See, e.g., Michael Pope, Advocates Warn an Eviction Crisis is Looming, WVTF (May 13, 2022),
https://www.wvtf.org/news/2022-05-13/advocates-warn-an-eviction-crisis-is-looming.
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VIII. UNFINISHED BUSINESS: NEXT STEPS IN LANDLORD-
TENANT REFORM

Because of the divided Virginia government for the next one to three years,
the prospects of any significant landlord-tenant housing reform before the
2026 Virginia General Assembly session appear remote. In the event such
legislation is considered in the near or distant future, at least ten issues remain
to be enacted.

A. Warranty of Habitability

As previously explained, at least thirty-three states have a warranty of hab-
itability and the proposal was continued from the 2020 Session to the 2021
Session, and continued again from the 2022 Session to the 2023 Session.**®
A key point to the warranty of habitability is that to enforce it, a tenant need
not be current in rent, nor have provided written notice to the landlord (as
required in a Tenant’s Assertion), and need not advance the cost of repairs
after providing written notice to the landlord (as required in Repair and De-
duct).**” Instead, the tenant can litigate whether the landlord has fulfilled the
statutory duty to provide fit and habitable housing.*® In a non-payment of
rent case, if the tenant proves the housing conditions entitle her to a rent
abatement (a rent credit) equal to or greater than the unpaid rent, the tenant
gets to stay.*”’

B. One Unlawful Detainer at a Time

As noted supra, the 2019 General Assembly Session tried to eliminate se-
rial eviction filings.*®® Such filings occur because when each month’s rent
becomes due and the tenant remains behind, some landlords file subsequent
unlawful detainers while the first case remains pending.*®' This results in
multiple court costs and attorney’s fees. The tenant must then pay these to
stay in their home.*** A 2019 change to the Code of Virginia § 8.01-126 failed
to fix this problem: it still gave landlords the option of amending upward or

3% 8. 284, 2022 Gen. Assemb, Reg. Sess. (Va. 2022) (continued to 2023).

357 Implied Warranty of Habitability, LEGAL. INFO. INST. https://www.law.cornell.edu/wex/im-
plied warranty of habitability (last visited Nov. 17, 2022).

38 VA. CODE ANN. § 55.1-1241(A) (2019).

3% Id. In states with a Warranty of Habitability, the eviction rate is less than half the eviction rate of
Virginia. Residential Tenants Deserve Safe and Healthy Housing. A Warrant of Habitability Can Help
Them Get It, supra note 341.

30 See supra Section 1(A)(2).

31 Leung et al., supra note 42.

2 Id. at 317.
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filing a lawsuit for each month.**® As such, tenants still face multiple court
costs and attorney’s fees. This problem remains to be fixed.

C. Increase the Court Filing Fee for an Unlawful Detainer

As discussed herein, Virginia has one of the lowest filing fees in the nation
for an eviction lawsuit.*** Princeton’s Eviction Lab data shows the filing fee
cost inversely correlates with eviction filing rates—the higher the filing fees
and other barriers to filing, the lower the eviction filing rates.*®® Increasing
the filing fee would incentivize landlords to offer payment plans first, rather
than file an eviction lawsuit.

D. Rent Should Mean Rent, Not Other Charges

The Revised Uniform Residential Landlord and Tenant Act (RURLTA),
from which Virginia derived the VRLTA in 1974, defines “rent” using the
common meaning: “payment for the right to possession of a dwelling unit.”**
Not so in Virginia. The VRLTA defines “rent” as “all money, other than a
security deposit, owed or paid to the landlord under the rental agreement,
including prepaid rent paid more than one month in advance of the rent due
date.”%” This means late fees, maintenance fees, pest extermination fees, util-
ity fees, court costs, and even attorney’s fees legally are considered rent in
Virginia. A tenant who legitimately disputes a charge other than rent and
loses in court may be unable to appeal because an appeal bond is required in
all cases involving the recovering of “rent.”*® A landlord’s charge for some-
thing other than the right to occupy is not rent and should not be treated as
such.

E. Motel Occupancy Greater than Thirty Days should be a Tenancy

Extended stay hotels and motels have become the last resort housing op-
tion for many low-income Americans.*® Under Virginia law, however, resi-
dents in motels, hotels and other similar transient lodging are not considered
tenants unless they have resided there for more than ninety days.?’® They have

363 8. 1627, 2019 Gen. Assemb., Reg. Sess. (Va. 2019).

3 How Much Does it Cost to Evict Someone in Virginia? IPROPERTYMANAGEMENT, https://iprop-
ertymanagement.com/answers/how-much-does-it-cost-to-evict-someone-in-vir-
ginia#:~:text=How%20much%20it%20costs%20to,on%20average%2C%20%2450%2D%2465 (last vis-
ited Sept. 11, 2022).

395 Leung et al., supra note 42, at 331.

3% REVISED UNIF. RESIDENTIAL LANDLORD AND TENANT ACT § 102 (27) (Nat’l Conf. of Comm’rs
on Unif. State L. 2015).

37 VA. CODE ANN. § 55.1-1200 (2022).

368 14, at § 16.1-107(c).

3% Mya Frazier, When No Landlord Will Rent to You, Where Do You Go?, N.Y. TIMES (May 20,
2021), https://www.nytimes.com/2021/05/20/magazine/extended-stay-hotels.html.

37 VA. CODE ANN. §§ 55.1-1201(D)(3)-(4) (2022).
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almost none of the protections given to tenants. Until the 2017 General As-
sembly Session passed House Bill 2033, motel residents were considered ten-
ants after they had resided there for more than thirty days.’’' Residents in
motels for more than thirty days are more like tenants than like vacation
guests. As a result, they should have the legal protections of tenants. The
shortage of affordable housing is another reason these residents should have
tenant protections.

F. Require an Accounting of the Redemption Amount on the Writ of
Eviction

As noted supra, the 2019 and 2021 changes to Code of Virginia §55.1-
1250(D) gave tenants an extended right of redemption allowing them to pay
all amounts owed up to forty-eight hours before a sheriff’s scheduled evic-
tion, and have the sheriff’s eviction cancelled.’’> However, the Writ of Evic-
tion does not state the exact amount needed to pay to zero balance and re-
deem.’” A Garnishment Summons has an accounting of the exact amount a
debtor needs to pay due to a judgment.’’* The same information should be
provided showing how much a tenant needs to pay to avoid eviction.

G. Require Mutuality of Attorney’s Fees.

Landlords can and do use the threat of attorney’s fees as a means of pres-
suring tenants to move. Virginia is one of thirty-three states that provides no
protection from a unilateral attorneys’ fees clause.’” In almost all cases, ten-
ants have no countervailing threat of attorney’s fees to use against land-
lords.”’ In any situation (contract or statute) where the landlord can recover
attorney’s fees if successful, the tenant should likewise be able to recover
attorney’s fees if the landlord loses.

H. Hold Landlords Liable in Tort.

Even if landlords do not fulfill their duties under Virginia law, they are
liable only for breach of contract; they are not liable in tort.*”” Remedies in
tort cases are much more powerful and extensive than those in contract cases,
and include pain and suffering, emotional distress, and punitive damages—

371 H.D. 2033, 2017 Gen. Assemb., Reg. Sess. (Va. 2017).

372 VA. CODE ANN. § 55.1-1250 (D) (2022).

373 VA. JUD. SYS., Request for Writ of Eviction in Unlawful Detainer Proceedings, https://www.va-
courts.gov/forms/district/dc469.pdf (last visited Sept. 19, 2022).

374 VA. JUD. SYS., Garnishment Summons, https://www.vacourts.gov/forms/district/dc451.pdf (last
visited Sept. 19, 2022).

375 Bright, supra note 108, at 119-20 n.171.

376 Id. at 87-89.

377 See Isbell v. Commercial Inv. Assocs., 644 S.E.2d 72, 74 (2007) (tenant injured by caved in ceil-
ing); Steward v. Holland Family Properties, 726 S.E.2d 251, 285-86 (2012) (tenant’s child harmed by lead
paint).
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none of which are available in contract cases. This shield for landlords’ irre-
sponsible conduct is indefensible and ought to be removed.

1. Strengthen Prohibition against Retaliatory Eviction

Virginia law has a prohibition against retaliatory eviction.””® Proving it,
however, is next to impossible. Judges generally will not apply retaliatory
eviction to the landlord’s refusal to renew a lease.’”® Twenty-three states pre-
sume that an eviction brought within a certain period, ranging from ninety
days to one year, after the tenant asserts rights, is retaliatory.*®® Virginia
should likewise adopt this presumption and apply it to a refusal to renew.

J. Establish a Remedy when the Premises are Condemned

In February 2018, twelve apartment buildings with at least forty-eight
apartments were condemned due to unsafe conditions in a single enforcement
action by the City of Richmond Code Enforcement Operations.*®' Under ex-
isting law, if the rental premises are condemned, the tenant must vacate im-
mediately.**? The tenant is entitled only to the return of unearned rent and the
security deposit.’® Premises almost certainly do not fall into such disrepair
overnight; instead, the premises were likely deteriorating for months. There-
fore, there should be a rebuttable presumption that the tenant is entitled to a
refund of the last three months of rent.*™*

CONCLUSION: WHY EVICTION STILL MATTERS

In 2015, a relatively unknown Professor of Sociology at Princeton Univer-
sity was awarded a MacArthur Foundation Fellowship.*** He decided to re-
search and write about a topic no one else had recently explored: evictions.
Two years later, Matthew Desmond’s book, Evicted: Poverty and Profit in
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33 VA. CODE ANN. § 55.1-1226 (2022).
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20, 2021, 3:00 PM), https://www.arlnow.com/2021/05/20/whats-next-policies-to-avoid-uninhabitable-
living-situations/.

35 Matthew Desmond, MACARTHUR FOUND. (Sept. 29, 2015), https://www.macfound.org/fel-
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the American City, won the Pulitzer Prize for General Nonfiction.**® As dis-
cussed, Professor Desmond started the Princeton EvictionLab, which led di-
rectly to the April 8, 2018 New York Times story that was the catalyst for
Virginia’s three years of landlord-tenant reform, increased tenant protections,
and this law review article.

Equitable laws that allow tenants a full and fair opportunity to remain sta-
bly housed, while also allowing landlords a full and fair opportunity to re-
cover their rental properties, should not become a partisan issue subject to
shifting political winds.**” Media attention and bipartisanship are the two pil-
lars that will support Virginia’s return to the reform of landlord-tenant laws
which characterized the three-year period of 2019 through 2021.

Some see Virginia’s retreat from tenant protections as desirable. Com-
menting on June 30, 2022, about the end of some tenant protections the next
day, Virginia’s Governor said: “The overarching COVID relief package does
expire tomorrow, and I think this is appropriate on our steps back to nor-
malcy.”*™

Others disagree. Victoria Horrock, a housing attorney with the Legal Aid
Justice Center in Richmond, perhaps said it best: “We don’t want to go back
to normal. Most of the top evicting cities in the country are in Virginia, I
don’t think that’s a normal we want to go back to.”**

Recently, the federal Legal Services Corporation (LSC) has been access-
ing the Virginia Judicial System database and providing monthly reports to
all legal aid programs in Virginia about the number of upcoming eviction
filings. For the month of October 2022, a total of 12,212 eviction lawsuits
were filed in Virginia.**° This projects to an annual total of 146,544 eviction
lawsuits, slightly above the average of 145,414 eviction lawsuits filed in Vir-
ginia courts each year from 2011 to 2016. Lamentably, normalcy for Virginia
tenants has returned.

386 Matthew Desmond, Evicted: Poverty and Profit in the American City, PULITZER, https://www.pu-
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news/renter-protection-virginia-evictions-june-30-2022.
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