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Foreword

This book is a testimony to the scale, significance, and scope of the social enterprise
movement around the world. It is a movement that is driven by a recognition that the
purpose of business extends beyond its financial performance to embrace its broader
role in society and the natural world.

Purpose is why a business is created, why it exists and its reason for being. The
founders of social enterprise are inspired by a vision of answering those questions by
addressing the most challenging human and planetary problems we face. They seek
innovative ways of working with people to gain a deep understanding of the
difficulties they encounter and the most effective methods of addressing them.
But, in addition, they must establish processes and procedures that are not only
effective but also commercially viable and profitable.

The B Corp movement is the largest manifestation of this development. Since its
inception in 2006, it has grown to include some 4800 enterprises around the world.
The process of certification has provided an important form of authenticating the
non-financial as well as financial benefits that B Corps confer on their stakeholders
and shareholders.

But this handbook is about more than social enterprises and the B Corp move-
ment. It is about social enterprise law. From the outset, it was recognized that
something would need to be done to corporate law if B Corps were to be able to
embrace and commit to their objectives. The response was the emergence of the
public benefit corporation in the United States as an alternative to the conventional
corporate legislation associated most frequently with the State of Delaware, where
the largest number of corporations in the United States are incorporated.

The drive reflected a recognition of the need for B Corps to be able to incorporate
around corporate purposes and fiduciary responsibilities that include a public benefit
as well as a conventional one of promoting the success of the corporation and its
shareholders. Public benefit corporations are therefore able to state and implement a
public in addition to their commercial objectives.

In essence what the law does is to provide a means by which B Corps can
establish a legal commitment to a public purpose that otherwise lacks the credibility
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and assurance that investors, employees, suppliers, communities, and customers
might reasonably expect of them. This lends much greater flexibility to a social
enterprise defining its priorities beyond profit than a regulatory system can achieve.
It is not a substitute for regulation, but an important complement that encourages
companies to go beyond the straitjacket of regulatory priorities to embrace those that
are important to the founders, investors, and stakeholders of a firm.

What this book does is to provide a very comprehensive and authoritative account
of the social enterprise movement, the contribution of B Corps to that movement,
and the legal and regulatory context within which these developments are occurring.
Furthermore, it describes the remarkable range of social enterprise initiatives that are
occurring around the world and the various forms they take in different countries.

The importance of the handbook cannot be overstated. We are at a critical
juncture in our economies, nation states, natural world, and environment. Business
has a vital role to play in addressing the mounting challenges we face partly because
governments clearly cannot address them on their own and partly because business
can bring the knowledge, resources and capabilities that are needed to tackle them.

However, business is not presently well designed to do that because of the way in
which we have structured our enterprises and corporations. We have placed financial
performance and returns to shareholders as their overriding objectives. That has two
consequences. The first is that business is often the cause rather than the solution to
problems and, second, the single-minded pursuit of financial performance means
that they are not primarily focused on addressing the most serious global, environ-
mental, and social challenges we face.

It is critical that we retain the strong focus on profits that currently exists but
recognize the need to combine and align that with the identification of solutions to
global problems and the avoidance of their creation. The misalignment has been a
source of many of the failings of economies, nations and societies and a cause of the
inadequate attention that has been devoted to addressing them.

But as important as the beneficial effects of social enterprise on global outcomes
is its impact on us as individuals and our mental as well as physical wellbeing. By
combining social and public purpose with financial benefit, social enterprise unifies
our rational reasoning and emotions. It is inspiring to work for enterprises that seek
to address major humanitarian and natural world problems and even more so when it
is also financially rewarding to do so. It is emotionally draining for our sentiments
and sympathies to pull in the opposite direction from our rational desire to earn a
decent income and support our families. That is too often the case when we know
that our corporate behavior is at odds with our personal principles and values of what
is right and what it means to do good.

We are increasingly seeing a change in corporations’ perception of their purposes.
However, turning a massive multinational corporation is a complex and extended
process. Entrepreneurship and new enterprises on the other hand offer not only
greater opportunities but also the potential to experiment and innovate in a way that
is often difficult to achieve in a bureaucratic business. Faced with the radical
uncertainty created by biodiversity, environmental, public health, geopolitical and
the many other future crises we will encounter, we need to recognize that we cannot
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predict what will happen or know how to respond when it does. Instead, we should
use a combination of accumulated knowledge and wisdom together with a rapid
process of experimentation, learning and adjustment to guide our reactions.

Social enterprises are uniquely well placed to provide the combination of agility
and awareness that is required to do this. But social enterprises are fragile enterprises
sitting uncomfortably between the worlds of the social and philanthropic, and the
commercial and financial. All too easily they can be deflected too much in one or
other direction. That is why the focus of this handbook on social enterprise law is so
critical because it is the law that both defines the enterprise and can help ensure that it
survives and thrives.

Blavatnik School of Government, Colin Mayer
Oxford, UK

Said Business School,
University of Oxford, Oxford, UK
March 22
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Henry Peter, Carlos Vargas Vasserot, and Jaime Alcalde Silva

Over the last two decades, entrepreneurs’ activities and business approaches have
evolved considerably. Since the 2008 crisis, and even more so due to the awareness
and expectations derived from adopting the United Nations’ Sustainable Develop-
ment Goals (SDGs) in 2015, entrepreneurship has shifted toward more social,
environmental, and (good) corporate governance. Many researchers have suggested
that laws should be adapted for this new paradigm. The objective is to go beyond the
corporate social responsibility practices that a particular company can or has to adopt
as a unilateral and external commitment. Therefore, company law has been amended
to create new forms or statuses for social enterprises. However, this (r)evolution is
far from complete. Different initiatives, including legal reforms in fields other than
company law (e.g., public procurement law or competition law), and the commit-
ment from the business community itself, are spreading these ideas as part of the new
theory of the firm reflecting companies’ new role in society. The reception of the
United Nations’ SDGs foretells that we are facing a paradigm shift in the expecta-
tions of companies to obtain a social license to operate. It also exceeds the legal
sphere and poses important economic challenges.

Social enterprises (SEs) cover an increasingly extensive and multiform spectrum
of economic activities. However, the difficulty in analyzing them begins with the
concept’s boundaries, as it alludes to different realities that depend on the context in
which the term is used. There is no consensus on the concept of social enterprise.
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Through their design of public policies, academics, and even social entrepreneur-
ship, national legislation and governments highlight different patterns as essential
features of the phenomenon. Unsurprisingly, the specific legal forms emphasize
different characteristics in terms of quantity and type. Cooperatives and mutual
societies have the highest features, while different emerging forms insist on income
generation through unconventional structures and social innovation. In both cases,
they are considered social enterprises. The universe is quite wide: blended firms,
low-profit limited liability companies (e.g., L3C), benefit corporations, dual- or
multi-purpose entities, and flexible- or social-purpose corporations, to name the
most well-known forms of recognized social enterprises. In addition, this conceptual
difficulty becomes more complex when we consider the cultural realities of different
countries. The recent publication of a comparative report titled “Social enterprises
and their ecosystems in Europe” (2020) by the European Commission charts the
diffuse content of social enterprises within the internal laws of states.

A first attempt to define the concept of social enterprise leads to identifying two
main approaches that can be geographically connected to the Anglo-Saxon world
and continental Europe.

The Anglo-Saxon world tends to adopt a functional approach and focuses on the
objectives pursued by social enterprises. A company is considered social if it targets
the creation of societal value independent of the legal form adopted. Thus, the
company is social by its purpose and not by the way it is organized. Companies
are therefore recognized as social enterprises, even if they have a non-profit purpose
flanked by an economic activity that generates income exclusively allocated to this
purpose. However, for-profit companies coupled with an activity that intentionally
results in positive social and environmental impacts can be considered social
enterprises. Companies involved in social innovation can also be regarded as social
enterprises. Attention is paid to the entrepreneurs and the social changes they
produce through their economic activities.

Meanwhile, in the continental tradition, social enterprises are defined through an
institutional approach. The focus is either on the social inclusion of given invisible or
marginalized groups with public aid that allows this to be done or on some intrinsic
social, economic, and governance characteristics, marking the boundaries of social
enterprises. Following this institutional approach, most social enterprises are private
non-profit organizations that provide goods and services aligned with their explicit
purpose of benefiting the community. Within this context, the spectrum of social
enterprises depends on the confluence of economic (ongoing production of goods or
provision of services, high degree of autonomy, significant level of economic risk,
and minimal amount of paid work), social (the explicit aim of benefitting the
community and initiative promoted by a group of citizens), and governance
(decision-making power separate from capital ownership, participatory nature, and
limited distribution of profits) factors.

The Anglo-Saxon approach to social enterprises has materialized in various ways.
One of the most widespread is that of the certified benefit corporation and that of the
benefit corporation legal model. Certified benefit corporations (also known as B
Corporations or B Corps) are companies that obtain a particular certification from a
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non-profit entity. B Lab and Sistema B in Latin America are part of a global network
to transform the global economy to benefit people, communities, and the planet.
Their private certification system is based on the so-called benefit impact assessment
(BIA), which helps enterprises measure their impact on several areas, such as the
environment, communities, customers, employees, and governance. B Corps are
usually referred to as “triple impact companies” because they pursue the develop-
ment of a given economic activity and induce a positive transformation in the
community and environment. These are commercial companies where transparency,
worker participation, and social or environmental purposes are considered together
with the profit-making goal, creating community well-being that can be quantified
under generally acceptable metrics and verifiable standards by any stakeholder.
Hence, the three main characteristics of this form of entrepreneurship are
(i) beneficial purpose, (ii) social balance, and (iii) transparency for any stakeholder.
These companies are certified in the United States, Canada, Europe, Australia, and
New Zealand through B Lab, a non-profit organization based in Wayne (Pennsyl-
vania). In Latin America, certification comes from Sistema B (B System) with the
support of B Lab. B Corp’s long history and extensive coverage have consolidated it
as one of the most known and respected global standards to recognize public
purpose-driven companies. In Europe, the model based on a certification process is
gaining strength among some companies, especially in the United Kingdom, Italy,
the Netherlands, France, Spain, and Germany, thereby expanding the list of social
enterprises.

The second form, born within the Anglo-Saxon context, is the Benefit Corpora-
tion legal model, which emerged in the aftermath of the subprime crisis in 2010, with
the state of Maryland enacting the first law, recognizing benefit corporations as a
differentiated type of company. As of 2013, 37 states within the United States
(in addition to the District of Columbia) have joined the movement. In another
four, there are currently bills on the topic under discussion. The majority of laws
enacted in the U.S. are inspired by the Model Law prepared by William H. Clark Jr.,
with the support of B Lab and the American Sustainable Business Council. The
U.S. design has been inspirational for Canada, Italy, France, and several Latin
American countries, such as Colombia, Ecuador, Peru, and Uruguay, which have
recognized similar corporate forms or statuses. Legislative policies in Latin America
have not ignored this phenomenon. The Ibero-American General Secretariat
(SEGIB) and the United Nations Development Program (UNDP) conducted a
research project to support 22 governments in Latin America, Portugal, and Spain,
creating a regulatory and legislative framework that recognizes and dynamizes
public-purpose-driven companies.

This handbook aims to serve as a map that helps navigate the archipelago of
social enterprises. This is divided into three parts. The first one describes different
aspects of the social enterprise movement. The term is assigned to it by sociology. It
is designated as an informal network (or a set of networks), characterized by a
continuous commitment of individuals and groups who seek to promote collective
action to pursue a common goal. Livia Ventura explains the link between the social
enterprise movement and the birth of hybrid forms of organization that materialize
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altruism in the market. Carlos Vargas Vasserot describes the gradual recognition of
social enterprises in the European Union and their importance through specific
regulatory models. Giulia Neri-Castracane deals with the governance dimension
of social enterprises with two proposals to reconcile American and European
approaches to the concept. Sigrid Hemels addresses social enterprises’ controversial
tax treatment. Mathieu Blanc, Jean-Luc Chenaux, and Edgar Philippin develop
another increasingly interesting theme within social enterprises projected for any
company, the corporate purpose and how social administrators must achieve this as
part of the governance system. From a general perspective, Millan Diaz-Foncea and
Carmen Marcuello explain the conceptual debate and approaches generated by
social enterprises. This is complemented by the chapter in which Antonio Fici
describes the situation in the European Union after the 2011 Social Business
Initiative. Daniel Hernandez Caceres traced the link between social enterprises
and cooperatives. Finally, Federica Massa Saluzzo, Davide Luzzini, and Rosa
Ricucci conducted a comparative analysis between for-profit and non-profit firms to
demonstrate how social entrepreneurs create a systemic change in the economy.

The second part of the handbook deals with benefit corporations and B Corp
certification. It begins with a presentation of trends and perspectives on the phe-
nomenon by Mario Stella Richter, Maria Lucia Passador, and Cecilia Sertoli.
This phenomenon requires a suitable behavior framework that B Corps have in the
market; this innovative analysis has been conducted by Maria Cristiana Tudor,
Ursa Bernardic, Nina M. Sooter, and Giuseppe Ugazio. The B Corps movement
began as a private certification process led by B Lab and its subsidiaries worldwide.
It has not stopped even when the figure, with the same or different name, has been
taken onboard by legislation. Ana Montiel Vargas explains the role of the B Lab
and the process of certificating B Corps. The following three chapters, address
different legal aspects related to this form of company. Luis Hernando Cebria
introduces the Law of benefit corporations and other public purpose companies.
Brian M. McCall explains their reception in the Common Law Tradition. José
Miguel Embid Irujo explores the viability of benefit corporations in systems where
the figures have no legal recognition. Finally, Jonathan Normand and Veronica
Devenin provide real-world lessons on stakeholder capitalism, demonstrating how
the B Lab & B Corp movement catalyzes societal change.

Finally, the third part provides an international overview of purpose-driven
companies worldwide. The chosen method consists of selecting relevant countries
whose list follows an alphabetical order and requests one or more local authors to
describe the situation of their respective legal systems. In some countries, laws and
regulations of various nature dealing with social enterprises or some of their forms
already exist; in others, it is still a custom that delineates their physiognomy. The list
of selected countries is as follows: Argentina (Dante Cracogna), Australia (Ian
Ramsay and Mihika Upadhyaya), Brazil (Rachel Avellar Sotomaior Karam and
Calixto Salomao Filho), Belgium (David Hiez), Canada (Cynthia Giagnocavo),
Chile (Jaime Alcalde Silva), China (Jian Li, Meng Zhao and Caiyun Xu),
Colombia (Francisco Reyes Villamizar), Ecuador (Esteban Ortiz Mena and
José Ignacio Morejon), France (David Hiez), Germany (Gerald Spindler), Hong
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Kong (Ka Kui Tse, Rebecca Choy Yung, Yanto Chandra and Gilbert Lee), India
(Puneeta Goel, Rupali Misra, Suman Lodh, Monomita Nandy, and Nandita
Mishra), Italy (Livia Ventura), Japan (Nobuko Matsumoto), Luxembourg (David
Hiez), Mexico (Luis Manuel C. Méjan), Peru (Claudia Ochoa Pérez and Juan
Diego Mujica Filippi), Portugal (Deolinda Meira and Maria Elisabete Ramos),
South Africa (Richard S. Bradstreet and Helena Stoop), South Korea (Hyeon
Jong Kil), Spain (Paula del Val Talens), Switzerland (Henry Peter and Vincent
Pfammatter), The Netherlands (Coline Serres and Tine De Moor), The United
Kingdom (Stelios Andreadakis), The United States (Alicia E. Plerhoples), and
Uruguay (Carlos de Cores Helguera, Patricia Di Bello and Natalia Hughes). To
close the third section, Carlos Vargas Vasserot refers to the situation in other
European countries (Finland, Slovenia, Denmark, Romania, Greece, Latvia, Slova-
kia, Bulgaria, and Lithuania).

As editors, we hope that this handbook will contribute to the international
knowledge and debate on social enterprises in general and benefit corporations
and other forms of purpose-driven companies in particular.

Open Access This chapter is licensed under the terms of the Creative Commons Attribution 4.0
International License (http://creativecommons.org/licenses/by/4.0/), which permits use, sharing,
adaptation, distribution and reproduction in any medium or format, as long as you give appropriate
credit to the original author(s) and the source, provide a link to the Creative Commons license and
indicate if changes were made.

The images or other third party material in this chapter are included in the chapter's Creative
Commons license, unless indicated otherwise in a credit line to the material. If material is not
included in the chapter's Creative Commons license and your intended use is not permitted by
statutory regulation or exceeds the permitted use, you will need to obtain permission directly from
the copyright holder.
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1 Introduction: Definition of Social Enterprise

Social enterprise (SE) can be described as a complex and variegated phenomenon
marked by different extensions and connotations according to the legal system of
reference. The definitions of social enterprise indeed are numerous and differently
characterised in the various legal systems.' For example, with regard to the countries

'See e.g., the definition of Paul Light (Light 2008), who describes SE as organisations or ventures
that achieve their primary social or environmental missions using business methods, typically by
operating a revenue-generating business. SE entities are entities seeking to blend the production of
shareholder wealth with social and environmental goals under the umbrella of a single entity.
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belonging to the Western legal tradition, Europe and the United States have different
approaches towards SE.?

In Europe, social enterprise is traditionally considered an alternative to charities,’
while the United States has embraced a broader view of SE, including profit-oriented
businesses organisations involved in socially beneficial activities, hybrid dual-purpose
businesses mediating profit goals with social objectives, and non-profit organisations
engaged in mission-supporting commercial activity.* However, from a general per-
spective, it is possible to identify a common element characterising social enterprises
regardless of the legal structure used, namely, the positive impact generated by the
entity in the territory and the community in which it operates, through the creation of
positive externalities or the reduction of negative externalities.

In this contribution, a broad definition of SE is accepted. Moving from such broader
definition, the focus will be on a specific area of the social enterprise spectrum, that of
the hybrid dual-purpose businesses, thus conceiving social enterprises as private
organisations, particularly profit-making companies, that carry out commercial
activities—with an economic method—to pursue economic, as well as social and
environmental objectives.” Companies with a double (or blended) purpose, profit-
making and “common benefit”, operating in accordance with the so-called “triple
bottom line” scheme (the 3P scheme, regarding people, planet, profit), which takes
into consideration the social, environmental, and economic result of the company.6

2 The Evolution of Social Enterprise Hybrid Legal Forms:
A Comparative Law Perspective

From a legal perspective, the development of laws aimed at regulating social
enterprises is related to the debate on the use of existing entities, particularly
for-profit legal structures, for the conduct of “hybrid” (profit and non-profit)
businesses.

2On the issue of SE see e.g., Plerhoples (2012), pp. 228 et seq.; Murray (2014), pp. 347-348;
Fishman (2007), p. 600; Katz and Page (2010), p. 59; Esposito (2013), p. 646.

30n the issue, Kerlin (2006), pp- 247-263; Esposito (2013), pp. 646-647; Defourny and Nyssens
(2008), pp. 202 et seq. E.g., in Italy, the reference to “social enterprise’ has a specific meaning, i.e.,
an entity that, according to the law, can be structured as a for-profit entity although it pursues a
non-profit purpose (see D.Lgs. 24 March 2006, n. 155, now D.L. 3 July 2017, n. 112). Moreover,
according to the definition developed in the UK in 2002 by the former Department of Trade and
Industry, social enterprises are “a business with primarily social objectives whose surpluses are
principally reinvested for that purpose in the business or in the community, rather than being driven
by the need to maximize profit for shareholders and owners” (cfr. Dep’t of Trade & Indus., Social
Enterprise: A strategy for Success, 2002, p. 7).

“See the definition of Kerlin (2006), p. 248.

SKatz and Page (2010), pp. 61-62; Cummings (2012), pp. 578-379; Plerhoples (2012),
pp. 230-231; Yockey (2015), p. 772.

6Elkington (1997). On the issue, see also Fisk (2010); Slaper and Hall (2011), pp. 4 et seq.;
Brakman Reiser (2010), p. 105; Katz and Page (2010), pp. 61-62.
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Some legal systems, such as the United States, Germany, and Switzerland, do not
have problems of systematic interpretation related to the logical coherency of the
system itself in the use of for-profit structures by social enterprises because they
generally allow the use of the business structures (e.g., corporations/companies
limited by shares, or limited liability companies) for non-profit activities. Other
legal systems, such as France and Italy,” provide for the use of for-profit structures
mainly (unless specific exceptions are prescribed for by law) for the pursuit of profit-
making purposes (although business companies may seek social benefit, e.g.,
through philanthropy or other corporate social responsibility (CSR) activities,® not
as their primary objective but as a secondary and eventual objective), and reserve
other legal forms (i.e., non-profit legal forms) such as associations and foundations
for philanthropic activities.

However, a significant body of scholarship and business leaders argue that the
existing for-profit entities, also in countries allowing their use for hybrid purposes,
are not sufficient for the development of the modern social enterprise sector.” The
most relevant issues about the use of for-profit organisations concern: i) the
safeguarding of the “fidelity to the mission” following a change of control,' and
ii) the predominance of the shareholder wealth maximisation principle as a param-
eter that directors must consider in their decisions, to avoid claims for breach of
fiduciary duties."'

"Under the French and Italian Civil Codes, for profit structures can be used only to pursue profit-
making activities (unless the law—D.L. 3 July 2017, n. 112—provides for specific exceptions in
this regard, such as the so-called “impresa sociale” in Italy), see Art. 2247 Italian Civil Code (“Con
il contratto di societa due o piit persone conferiscono beni o servizi per ’esercizio in comune di una
attivita economica allo scopo di dividerne gli utili.”’) and Art. 1832 French Civil Code (“La société
est instituée par deux ou plusieurs personnes qui conviennent par un contrat d’affecter a une
entreprise commune des biens ou leur industrie en vue de partager le bénéfice ou de profiter de
[’économie qui pourra en résulter.”).

80n the issue Peter and Jacquemet (2015), pp. 170-188.
“Kelley (2009), pp. 340-341; Esposito (2013), p. 645; Yockey (2015), pp. 771-772.

'®Following a change of corporate control, the new controller can decide to terminate the original
social mission and to pursue only the profit purpose, which is the only corporate purpose provided
in the articles of incorporation and bylaw of an ordinary business entity. See Cummings (2012),
pp. 589-590.

"'The shareholder primacy model has become the predominant model accepted by corporate law in
the major legal systems belonging to the Western legal tradition (see Hansmann and Kraakman
2001, pp. 440441, according to which “[t]here is no longer any serious competitor to the view that
corporate law should principally strive to increase long-term shareholder value.”). On the share-
holder primacy model, see Friedman (1970), and Jensen (2001), pp. 32-42. The shareholder
primacy originates in the United States and has been first articulated by the Michigan Supreme
Court in 1919 in Dodge v. Ford Motor Co. 204 Mich. 459, 170 N.W. 668 (Mich. 1919) and
reaffirmed in Unocal Corp. V. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985); Revion,
Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173, 182 (Del. 1986); Katz v. Oak
Indus., 508 A.2d 873, 879 (Del. Ch. 1986); eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d
1 (Del. Ch. 2010).
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To overcome all these limitations and the dissatisfaction with the for-profit/not-
for-profit dichotomy, in the past few decades, several legal systems from the
Americas to Europe, have introduced new hybrid entities designed to adequately
meet the needs of social entrepreneurs and capable of bringing together social and
environmental aims with business approaches.

Since the 1980s, the United States has experienced rapid growth in the modern SE
movement with the proliferation of new hybrid forms, such as the low-profit limited
liability company (L3C)"? introduced for the first time in Vermont in 2008,"* the
social purpose corporation (SPC) introduced in California in 2011 (formerly known
as the flexible purpose corporation),'* and the benefit corporation introduced in
Maryland in 2010."° The latter is reflected in a more comprehensive model legisla-
tion (the Model Benefit Corporation Legislation — Model Act'®), and currently
implemented by 36 states plus Washington DC and Puerto Rico.'” In North Amer-
ica, British Columbia — Canada, followed the U.S. example introducing the “benefit
companies” in 2020.'®

With regard to Europe, sustainable development has long been at the heart of the
European project, but European countries and Institutions have long adhered to a
narrow view of the social enterprise, considering it as a synonym for charitable

'21.3Cs are companies aimed primarily at performing a socially beneficial (charitable or educa-
tional) purpose and not at maximising income. The L3C legal form is designed to make it easier for
socially oriented businesses to attract investments from foundations, simplifying compliance with
the Internal Revenue Service’s Program Related Investments’ (PRI) regulations (I.R.C. §§4944(c);
170(c)(2)(B); 26 CFR 53.4944-3(b) Ex. (3)). Indeed, thorough PRIs private foundations can satisfy
their obligation under the Tax Reform Act of 1969 to distribute annually at least 5% of their assets
for charitable purposes. Investments in L3Cs that qualify as PRIs can fulfil this requirement while
allowing the foundations to receive a return from the investment. L3Cs have been widely criticised
for their unclear regulation under tax law and did not have huge success among practitioners. See
Esposito (2013), pp. 682—688; Murray (2016), pp. 545-546; Kelley (2009), p. 356.

3See Vt. Stat. Ann. Tit. 11, §3001(27). Other states such as Illinois, Louisiana, Maine, Michigan,
Rhode Island, Utah, and Wyoming introduced the L3C statute. On L3Cs, see Lang and Carrott
Minnigh (2010), p. 15.

“Then introduced in Washington in 2012, and in Florida in 2014. The SPC is a corporate entity
enabling directors to consider and give weight to one or more social and environmental purposes of
the corporation in decision-making. Unlike the L3C, where the charitable purpose overrides profit
maximisation, the SPC give directors the discretion to choose social and environmental purposes
over profits. See Esposito (2013), p. 693.

15Md. Code Ann., Corps. & Ass’ns §5-6C.

'®The Model Act has been proposed by B Lab with the support of William H. Clark (Of Counsel at
Jr. Drinker Biddle & Reath LLP) and the American Sustainable Business Council, available at
http://benefitcorp.net/sites/default/files/Model %20benefit%20corp%20legislation%20_4_17_17.
pdf (accessed 4 January 2022).

17 Among the U.S. states introducing benefit corporation statutes, it is worth mentioning Delaware
(see Subchapter XV of the Delaware General Corporation Law (Del. Code Ann. Tit. 8, §§
361-368).

8 The Business Corporations Amendment Act (No.2) 2019 (Bill M209), which introduced benefit
companies within the Busines Corporations Act (see Chapter 57, Part 2.3, §§ 51.991-51.995),
received the Royal assent on May 16, 2019, and entered into force on June 30, 2020.


http://benefitcorp.net/sites/default/files/Model%20benefit%20corp%20legislation%20_4_17_17.pdf
http://benefitcorp.net/sites/default/files/Model%20benefit%20corp%20legislation%20_4_17_17.pdf
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activities rather than a genuine blended-value enterprise.'® As a result, the social
enterprise movement in Europe is mainly focused on the development of third sector
services, on areas from which the welfare state had retreated, and operates through
non-profit associations, foundations, or cooperatives, which are generally
characterised by the non-distribution constraint.*’

A different approach has been taken by the United Kingdom, which in 2004
introduced a new hybrid model specifically designed for SE, the “community
interest company”’ (CIC), consistent with the evolution of the SE movement towards
blended enterprises aimed at pursuing social and environmental goals as well as
generating shareholder wealth.”! CICs represent the first step towards a new
blended-value entity, but they have as primary purpose the pursuit of social and
environmental objectives and are characterised by limits to the distribution of
dividends.

From this perspective, the most innovative legal structure introduced in Europe in
2016 is the Italian “societa benefit’ (SB), which is the legal transplant of the

Recent measures suggested by the European institutions to boost the growth of the social
enterprise sector, such as the Europe 2020 Strategy for smart, sustainable and inclusive growth
(Europe 2020: A Strategy for Smart, Sustainable and Inclusive Growth, COM(2010) 2020,
3 March, 2010, p. 2), the Single Market Act (Single Market Act: Twelve Levers to Boost Growth
and Strengthen Confidence, COM(2011) 206, 13 April, 201, pp. 24-25), and the Social Business
Initiative (Social Business Initiative: Creating a Favorable Climate for Social Enterprises, Key
Stakeholders in the Social Economy and Innovation, COM(2011) 682, 25 October, 2011, p. 2),
continue to reflect this narrow view of the SE movement. The numerous communications released
by the European Commission suggest the creation of a comprehensive European legal framework to
promote the development of the SE sector and facilitate investments in these enterprises at a
European level. Moreover, the Commission suggests reforming the statute of the European Coop-
erative Society considering that many social enterprises operate in the form of social cooperatives.
Thus, the European Commission focused the development of an organisational form characterised
by the non-distribution constraint with limits on the distribution of profits. On this issue, see
Esposito (2013), pp. 679-680.

20Citing Kerlin (2006), pp. 252-254. See also Defourny and Nyssens (2008), pp. 206-208;
Esposito (2013), pp. 671-674.

2ISee Companies (Audit, Investigations and Community Enterprise) Act, 2004, c. 27, §26. CICs are
blended legal structures (companies limited by guarantee or companies limited by shares) for
businesses that primarily have social and environmental objectives and whose surpluses are
principally reinvested in the business or in the community, rather than being driven by the need
to maximise profit for shareholders. CICs can raise equity capital as for-profit companies but at the
same time their use ensure that company’s assets are dedicated to public benefit. Thus, the
distribution of dividends is capped at 35% of the aggregate total company profits (Office of the
Regulator of Community Interest Companies, Community interest companies: guidance chapters,
Chapter 6: The asset Look, pp. 6 et seq.) and, in the event of dissolution, CICs’ assets must go to
similar entities pursuing community benefits. Moreover, CICs are overseen by the CIC Regulator,
which ensures compliance with the “community interest test” (verifying, according to the Compa-
nies (Audit, Investigations and Community Enterprise) Act, 2004, c. 27, §35(2), that CIC’s activity
is carried on for the benefit of the community) and receives the CIC’s annual report. It is worth
noting that CICs do not have tax advantages and are subject to the corporation tax regime. In legal
literature, see Lloyd (2010), p. 31; Esposito (2013), pp. 674—678.
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U.S. benefit corporation.”> A few years later, in 2019, also France, going further the
development of the “Economie Sociale et Solidaire”,** introduced a new hybrid
legal status similar to that of the benefit corporation, the “entreprise a mission”,
allowing for-profit companies to incorporate social and environmental aims into
their corporate purpose.”*

Latin American countries are also exploring new models of growth that focuses
not solely on making profits but also on a social and environmental mission.”> A
legal model designed for SE is pending introduction in several states, such as
Argentina26 and Chile,27 while, between 2018 and 2020, benefit corporations have
been transplanted in Colombia,*® Ecuador®® and Perir®® through the introduction of
the “Sociedades de Beneficio e Interés Colectivo” (BICs).

Finally, the spread of new hybrid legal structures also reached the African
continent. At the beginning of 2021 in fact, Rwanda passed the benefit corporation
legislation introducing the so-called “community benefit company” and becoming
the 7th country in the world to provide this option.>'

#2Law No. 208 of December 28, 2015, “Disposizioni per la formazione del bilancio annuale e
pluriennale dello Stato (Legge di Stabilita 2016)” Art. 1, paragraphs 376-384.

2Law No. 2014-856 of July 31, 2014. The “Economie Sociale et Solidaire” (ESS) (literally, Social
and Solidarity Economy) encompasses all the entities whose status, organisation and activity are
based on the principles of solidarity, equity and social utility. The ESS is composed of not-for-profit
and for-profit structures. SSE entities adopt participative and democratic governance mechanisms
and are characterised by strict limitations to the distribution of profits.

2*Law No. 2019-486 of May 22, 2019, Art. 169. See the amendment to Civil Code Arts. 1833 and
1835, and French Commercial Code, Arts. L. 225-35, L. 225-64, L. 210-10, L. 210-11. To acquire
the status of entreprise a mission the articles of association of a for-profit company must specify the
peculiar raison d’étre of the company and one or more social and environmental purposes that the
company want to pursue in the framework of its activity. Moreover, the publication of an annual
report on the company’s social mission assessed against an independent third-party standard, and
the creation of a special committee (“comité de mission” or “référent de mission”) separate from the
other corporate bodies, which is exclusively responsible for monitoring and reporting the pursuit of
the social mission is required.

2 0On the issue, see Alcalde Silva (2018), pp. 381-425.

26See Bill No. 2498-D-2018, approved by the Ciamara de Diputados in December 2018, which is
pending approval in the Senado.

?7Bill No. 11273-03, of May 2017.
28Law No. 1901, of June 8, 2018.

?See the Resolution of the Superintendencia de Compaiiias, Valores y Seguros No. SCVS-INC-
DNCDN-2019-0021, of December 6, 2019, and Law January 7, 2020 (so-called “Ley Orgdanica de
Emprendimiento e Innovacion™), published in the Registro Oficial Suplemento No. 151, of
28 February 2020.

30The Bill No. 2533/2017-CR, so-called Ley de Sociedades de Beneficio e Interés Colectivo, has
been approved on October 23, 2020 by Congreso de la Repiiblica.

31See Chapter XIII “Community Benefit Company”, Articles 269-273 of Law N° 007/2021, of
5 February 2021 (Official Gazette n° 04 ter of 08/02/2021).
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3 Philanthropic Purposes and For-profit Corporation

Observing the convergence of the legal systems in the implementation of hybrid
entities statutes to support the development of SE one wonders why in the context of
the for-profit sector, traditionally characterised by a self-interest purpose
(materialised in the maximisation of profits and their distribution to the share-
holders), the need has been felt to introduce altruistic or philanthropic aims right
into the articles of association’s corporate purpose clause.*>

It is particularly difficult to find an answer analysing the phenomenon through the
inflexible lenses of the economic analysis of law (EAL) or the neoclassical econom-
ics and its homo economicus paradigm, according to which human beings are
rational and selfish actors, focused entirely on maximising their own material well-
being.*® Once accepted the rational choice theory* indeed, appears to be difficult to
justify those human conducts led by altruistic and disinterested behaviours (such as
the inclusion of altruistic purposes within the corporate purpose of business
companies).

Nonetheless, the observation of the reality shows that the unselfish prosocial
behaviour is very common in human social life (as also demonstrated by several
social dilemma experiments),*> suggesting the need for re-thinking the behavioural
paradigm of the homo economicus that is not apt to explain inclination towards
altruism and cooperation that is, to the contrary, a fundamental and universal aspect
of human behaviour, as much as selfish conduct and the pursuit of material well-
being.*®

In this sense, new behavioural models suitable for explaining the physical and
juridical world can be found both in the studies of Behavioural Law and Economics
(aimed at highlighting the cognitive variables within the decision-making processes
of individuals®’ and the reasons underlying human behaviours®®), as well as in the

320n this issue Ventura (2018), pp. 545-590.

330n the homo economicus model Stout (2014), pp. 195-212.

3*See Friedman (1953), pp- 15 et seq.; Hargreaves Heap et al. (1995); Posner (1998), p. 3; Ulen
(2000), pp. 790-791; Shavell (2004), p. 1.

33 Stout (2014), pp. 198-200.

3%In this sense Resta (2014), p. 151. For further reading on this matter, see Solomon (1998),
pp- 520 et seq.

37See the studies by Simon (1955), pp. 99 et seq.; Simon (1957), pp. 270 et seq.; Kahneman and
Tversky (1974), pp. 1124 et seq.; Kahneman and Tversky (1984), pp. 341 et seq.; Kahneman
(2011). In general, on Behavioral Law and Economics, see Thaler (1996), pp. 227 et seq.; Sunstein
(1997), pp. 1175 et seq.; Sunstein et al. (1998), pp. 1471 et seq.; Korobkin and Ulen (2000),
pp. 1051 et seq.; Sunstein (2000); Parisi and Smith (2005); Thaler and Sunstein (2008); Zamir and
Teichman (2014).

3 Fehr and Giichter (2000a), pp. 159 et seq.; Fehr and Gichter (2000b), pp. 980 et seq.; Fehr and
Fischbacher (2003), pp. 785 et seq.; Gintis et al. (2003), pp. 153 et seq.; Fehr and Schmidt (2006),
pp. 615 et seq.
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“multi-faceted approach” to juridical phenomena that is typical of the Yale School of
economic analysis of law (the so-called “Law & Economics”).39

Regarding this latter, an impressive starting point for the reconstruction of the
phenomena of altruism and beneficence, useful for our purposes, is offered by a
recent contribution of Guido Calabresi.* According to the author, altruism, benef-
icence, and similar values exist in the empirical reality not simply as “means” for the
production of other goods and services, but also because they constitute “ends in
themselves”, they are desired as “goods in and of themselves” to satisfy the desire of
which individuals are willing to pay a price.*'

Using the arguments employed by Calabresi, hybrid entities (or SEs), although
apparently in contrast with the concept of maximising individual, are therefore made
logical when considered as the products of a new way of interpreting economics, in
which the purposes, selfish (profit-making) and altruistic (public benefit), are both
desired by the shareholders as goods in and of themselves. Both purposes enter the
company’s articles of association and by-laws, legitimising the pursuit of business
strategies that can turn out to be less profitable in terms of immediate profit and
maximisation of wealth for the shareholder,*” but also capable of generating wealth
to be shared with the community and the territory. Hence, if we look at the public
benefit purpose pursued by social enterprises as a good in and of itself, desired by
members/shareholders, the social enterprise model cannot be deemed irrational
merely because it does not correspond to the behavioural model of the homo
economicus.

In his analysis of altruism, beneficence, and non-profit institutions, Calabresi also
underlines how the individuals’ need for altruism as good in and of itself** shows in
several forms: the desire of individual altruistic behaviors’ (private altruism), altru-
istic behaviours by the State (public altruism) and altruistic behaviours by private
firms (firm altruism). In this last case, it can show both as non-profit companies and
as philanthropic activity undertaken by for-profit companies.**

**In addition to the volume by Calabresi (2016), for a description of the approaches to the economic
analysis of law of the two schools of Yale (of Law & Economics)—using economics to understand
the law as it is in the reality—and of Chicago (Economic Analysis of Law)—using the economic
paradigms to adjust the law, identifying the best choices in terms of efficiency, according to Pareto
optimality—see the contribution of Alpa (2016), pp. 599-601.

0Calabresi (2016), pp. 90-116.

! Calabresi (2016), pp. 90-91.

“Fora summary of the several advantages, also economic, that a corporation can derive from good
reputation in terms of social and environmental sustainability, see Monoriti and Ventura (2017),
pp. 1125-1128.

“31t must be specified that according to Calabresi altruism does not constitute a single good, rather it
constitutes a group of interrelated goods that can be placed on different levels: altruism as means—
replaceable—for the production of other desired goods; and the altruism as end and good in and of
itself, only partially replaceable depending on the type of desired altruism (private, public, or firm
altruism), see Calabresi (2016), pp. 94, 98 et seq.

4 Calabresi (2016), pp. 93-94.
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From the perspective of for-profit companies, traditionally, the answer to the
request for firm altruism was embodied in “corporate philanthropy” activities and
programmes, thus supporting beneficial causes and achieving a positive social
impact through contributions in cash or in kind. But using the categories employed
by Calabresi, it can be affirmed that social enterprise constitute a further manifesta-
tion of firm altruism, more efficient (from a law and economic perspective) than the
not-for-profit organisations, because devoid of the limits of the nondistribution
constraint, and characterised, compared to philanthropy, by a deeper and lasting
impact on environment and civil society, given the integration of altruistic values
within the framework of the company purpose clause contained in the articles of
association.

4 Social Enterprise as a Bottom-Up Process

Social enterprise statutes are thus the new legislator’s policy response to the growing
demand for firm altruism emerging from civil society. SE law indeed, can be
described as a bottom-up phenomenon.

In the last decades, especially due to the financial crisis, increased inequality,
ethics-based corporate scandals, and the rise of awareness on climate change’s risks,
a profound reconsideration of the current economy and the capitalist system has
begun, pointing out the need for a broader and deeper involvement of companies in
generating a positive impact on the environment and the society. The idea of
corporations not only as a tool for maximising shareholders’ profits but also as an
essential means for the resolution of social and environmental problems has spread,
basically increasing and strengthening the demand for firm altruism.

Nowadays, many voices are supporting the cultural transition from the share-
holders’ capitalism model to a new form of stakeholders’ capitalism. Among them,
for example, it is worth mentioning the proposals offered by the Catholic social
doctrine through Pope Francis landmark encyclical Laudato si*’ in which the
predominant paradigm of the profit maximisation is placed in doubt in favour of
an “integral ecology” (namely environmental, economic, social and cultural) aimed
at the protection of the common good.*¢

With regard to international institutions, the Tripartite Declaration of Principles
concerning Multinational Enterprises and Social Policy adopted by the International

4Laudato si - Enciclica sulla cura della casa comune, 24 May 2015, Pope Francis, Italian edition
Libreria Editrice Vaticana, Citta del Vaticano, 2015.

“60n the Encyclica Laudato si, see also Toffoletto (2015), pp. 1203 et seq.
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Labour Organisation,” the UN Global Compact,*® and the UN 2030 Agenda for
Sustainable Development and its 17 Sustainable Development Goals (SDGs)*’ can
be mentioned. As far as the European Union is concerned, the call for sustainability
has been supported by the Europe 2020 strategy for a smart, sustainable and
inclusive growth °° and, recently, in the context of the recovery plan following the
SARS-CoV-2 pandemic, by the Communication Europe’s Moment: Repair and
Prepare for the Next Generation.”!

The increasing desire of firm altruism seems also confirmed by several market
studies.”® People hold companies as accountable as governments for improving the
quality of their lives>> and the improvement of society is considered the first goal that
every company should pursue according to a study conducted among millennials
from eighteen different countries.”® Regarding consumers, a growing number
already aligns its purchases with its values and consider sustainability in its pur-
chasing decisions.”

Investors as well, are increasingly interested in financing socially conscious
businesses, see e.g., the BlackRock statement of February 2019 on sustainability

a Adopted by the Governing Body of the International Labour Office at its 204th Session (Geneva,
November 1977) and amended at its 279th (November 2000), 295th (March 2006) and 329th
(March 2017) Sessions.

“8The UN Global Compact was officially launched at UN Headquarter in New York City on
26 July 2000.

“9See A/RES/70/1, Transforming our world: the 2030 Agenda for Sustainable Development,
launched by a UN Summit in New York on 25-27 September 2015.

30Commission Communication of 3 March 2010 on “Europe 2020. A strategy for smart, sustainable
and inclusive growth”, COM(2010) 2020.

5! Commission Communication of 27 May 2020 on “Europe’s moment: Repair and Prepare for the
Next Generation”, COM(2020) 456.

2See, among others, Ernst & Young, Climate Change and Sustainability: Seven Questions CEOs
and Boards Should Ask About “Triple Bottom Line” Reporting (2010), pp. 7-9; The 2010 Cone
Cause Evolution Study, available at https://www.conecomm.com/2010-cone-communications-
cause-evolution-study-pdf (accessed 4 January 2022). Among scholars, see Grant (2012),
pp- 591-597; Kerr (2008), pp. 832 et seq.; Jackson (2010), pp. 92 et seq.

33See Accenture, Havas Media RE:PURPOSE, The Consumer Study: From Marketing to
Mattering, The UN Global Compact-Accenture CEO Study on Sustainability, available at https:/
webcache.googleusercontent.com/search?q=cache:2tvcvHIRST4J:https://sustainability.glos.ac.
uk/wp-content/uploads/2017/07/Accenture-Consumer-Study-Marketing-Mattering-2.pdf+&
cd=1&hl=it&ct=clnk&gl=it&client=firefox-b-d, pp. 7-8 (accessed 4 January 2022).

34Deloitte, Millennial Innovation survey, January 2013 available at https://www2.deloitte.com/
content/dam/Deloitte/global/Documents/About-Deloitte/dttl-millennial-innovation-survey.pdf, p. 9
(accessed 4 January 2022).

35 Accenture, Havas Media RE:PURPOSE, The Consumer Study: From Marketing to Mattering,
The UN Global Compact-Accenture CEO Study on Sustainability, cit., pp. 9-10; The 2010 Cone
Cause Evolution Study, cit., p. 5.
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as the future of investing.”® This contributed to the growth of the socially responsible
investing (SRI) movement,”’ the emergence of specific stock markets (i.e., Social
Stock Exchanges) and indices (e.g., the Dow Jones Sustainability Indices and the
Financial Times Stock Exchange 4Good), as well as the development of ESG criteria
(with reference to environmental, social and governance) and sustainability assess-
ment tools (such as the Global Impact Investing Rating System (GIIRS), the Global
Reporting Initiative (GRI) Standards, the Sustainability Accounting Standards
Board (SASB) standards, or the “B Corp” certification issued by B Lab).

Even in the labour market, an additional value is recognised by students and
employees to companies that can make a positive social and environmental impact.”®

Moreover, in the last years, the debate about corporate purpose and the “problem
of shareholder primacy” has intensified among legal academics and business
scholars,” and the relevance of firm altruism has been recognised also by the
business community. In 2018, BlackRock CEO, Larry Fink, called for companies,
together with delivering financial performance, to pursue a ‘“social purpose”, a
positive contribution to society. ®® While in August 2019, nearly 200 CEOs
representing the largest U.S. companies that are members of the Business Roundta-
ble released a “Statement on the Purpose of a Corporation”, which moves away from
shareholder primacy and includes a fundamental commitment to all of a company’s
stakeholders. ©'

The answer of the law to this strong demand for firm altruism coming from the
civil society has been the introduction of new hybrid organisational forms suitable
for the social enterprise and characterised by a governance structure appropriate for
incorporating within the decision-making process altruism as good in and of itself, as

36See The BlackRock Investment Institute, Sustainability: The future of investing, February 2019,
showing how assets in dedicated sustainable investing strategies have grown at a rapid pace in
recent years. On the issue, Reints (2019); Whelan and Kronthal-Sacco (2019).

57E.g., see the growth of the US Responsible and Impact Investing movement, which has expanded
to encompass about 33% of U.S. investments, roughly $17.1 trillion, as highlighted by the US SIF
Foundation’s 2020 Report on US Sustainable, Responsible and Impact Investing Trends, Executive
Summary, available at https://www.ussif.org/files/Trends%20Report%202020%20Executive %20
Summary.pdf (accessed 4 January 2022).

38See The 2010 Cone Cause Evolution Study, cit., pp. 19-21; Net Impact’s Talent Report:What
Workerswant in 2012 available at https://www.netimpact.org/research-and-publications/talent-
report-what-workers-want-in-2012 (accessed 4 January 2022); Clemente (2013), p. 17; Montgom-
ery and Ramus (2007).

390n the recent debate on corporate purpose, see e.g., Mayer (2013); Mayer (2017), pp. 157-175;
Mayer (2018); The British Academy, The Future of the Corporation: Principles for Purposeful
Business (Nov. 2019), available at https://www.thebritishacademy.ac.uk/publications/future-of-
the-corporation-principles-for-purposeful-business (accessed 4 January 2022); Bebchuk and
Tallarita (2020), pp. 91-178; Rock (2020); Lund and Pollman (2021).

%0See https://corpgov.law.harvard.edu/2018/01/17/a-sense-of-purpose/ (accessed 4 January 2022).

6'See the Business Roundtable statement available at https:/www.businessroundtable.org/
business-roundtable-redefines-the-purpose-of-a-corporation-to-promote-an-economy-that-serves-
all-americans (accessed 4 January 2022).
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a new company purpose equivalent and complementary to the profit-making
purpose.

The hybrid forms regulated by the legislators in the various legal systems can be
characterised by different features due to path dependency but is possible to identify
a certain level of convergence on issues such as the dual company purpose,®> new
duties of conduct for directors®® and disclosure requirements.** This convergence is
due to the circulation of legal models, particularly that of the U.S. benefit corpora-
tion, and to the actual global dimension of markets and economies.

5 New Challenges for the Social Enterprise

The spread of the social enterprise phenomenon and the hybridisation process of
business companies’ purpose has given new life to the old debate on the nature and
the purpose of the corporation® (and, generally, of for-profit entities). The emer-
gence of new hybrid entities together with the growing awareness of the risks of
climate change and the role of sustainability in businesses has led to an evolution of
corporate and financial law towards the acceptance of the environmental and phil-
anthropic dimensions.

2With regard to the entity purpose, hybrid entities’ statutes generally provide for a dual-purpose
clause combining profit-making and pursuit of the public benefit, but they do not clearly indicate
how these different interests should be prioritised, giving directors a large degree of flexibility.
Furthermore, most of the legislations do not address dissenters’ rights for shareholders who oppose
the transition to or from the hybrid status but usually require a special majority vote in case of
fundamental changes to the entity purpose clause, such as for the introduction or deletion of the
social mission.

63 As for directors, they are required to consider or to balance the impact of their decisions not only
on the company and the shareholders, but also on other stakeholders (like workers, customers,
communities, suppliers and the environment) and the pursuit of the public benefit/s indicated in the
company agreement. Thus, directors have great discretion in achieving a higher purpose than
simply maximising shareholder value. Moreover, they are generally protected from claims of
external stakeholders that generally have no standing to sue both the company and its directors
for failing to pursue the company’s social mission. Only shareholders have standing to bring
derivative suits alleging breach of fiduciary duties or violations of the duty to pursue the public
benefit.

$4For greater accountability and transparency, most statutes require hybrid companies to publicly
report about their social and environmental performance using a third-party standard, so customers,
workers, investors, and policymakers can assess the company impact.

650n the different theories on the nature of the corporations, such as the concession theory,
aggregate theory, or real entity theory see e.g., Millon (1990), pp. 201-262; Padfield (2014),
pp- 327-361; Padfield (2015), pp. 1-34. For a deeper analysis of the famous debate on the issue
in the 30s, see Berle (1931), pp. 1049 et seq.; Dodd (1932), pp. 1145 et seq.; Berle (1932), pp. 1365
et seq. On the evolution of Berle’s thought Berle (1954), p. 169; Berle (1959), pp. ix, e xii. For more
recent contributions on the issue, see Sommer Jr (1991), pp. 33 et seq.; Harwell Wells (2002),
pp- 77 et seq.; Bratton and Wachter (2008), pp. 99 et seq.
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An example can be offered by the European Union path in the harmonisation of
company law that over recent years seems to have opened to a more comprehensive
protection of stakeholders’ interests in for-profit entities, almost bringing traditional
business companies closer to the social enterprise model.

The growing importance of sustainability and its perception as an added value for
profit-making companies triggered an intense activity of revisioning and updating
the European rules applicable to financial markets and company law. From an initial
promotion of voluntary CSR programmes through the development of soft law
instruments such as the European Strategy on Corporate Social Responsibility,*®
the focus has been shifted to the introduction of mandatory rules requiring the
adoption of sustainable business practices. Among them, the Directive on
non-financial reporting,®’ the Directive on long term shareholder engagement,®®
the Regulation on sustainability-related disclosures in the financial services sector,®
and the recent Regulation on the establishment of a framework to facilitate sustain-
able investment.”” Moreover, a directive on corporate sustainability reporting,”’ a
directive on supply chain due diligence,”* and a directive on directors’ duties and

56See e.g., the Green Paper “Promoting a European framework for Corporate Social Responsibil-
ity”, 18.7.2001, COM(2001) 366; the Commission Communication of 15 May 2001 on “A
Sustainable Europe for a Better World: A European Union Strategy for Sustainable Development”,
COM(2001) 264; the Commission Communication of 13 December 2005 “On the review of the
Sustainable Development Strategy — A platform for action”, COM(2005) 658; the Commission
Communication of 25 October 2011 on “A renewed EU strategy 2011-14 for Corporate Social
Responsibility”, COM(2011) 681.

S"Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014
amending Directive 2013/34/EU as regards disclosure of non-financial and diversity information
by certain large undertakings and groups (“the Non-Financial Reporting Directive”).

S8 Directive (EU) 2017/828 of the European Parliament and of the Council of 17 May 2017
amending Directive 2007/36/EC as regards the encouragement of long-term shareholder
engagement.

69 Regulation (EU) 2019/2088 of the European Parliament and of the Council of 27 November 2019
on sustainability-related disclosures in the financial services sector.

7ORegulation (EU) 2020/852 of the European Parliament and of the Council of 18 June 2020 on the
establishment of a framework to facilitate sustainable investment, and amending Regulation
(EU) 2019/2088 (the “EU Taxonomy Regulation”). See also the Commission Communication of
21 April 2021 on “EU Taxonomy, Corporate Sustainability Reporting, Sustainability Preferences
and Fiduciary Duties: Directing finance towards the European Green Deal”, COM(2021) 188.
7ISee the Proposal for a Directive amending Directive 2013/34/EU, Directive 2004/109/EC,
Directive 2006/43/EC and Regulation (EU) No 537/2014, as regards corporate sustainability
reporting, of 21 April 2021, COM(2021) 189, 2021/0104 (COD), reviewing the Non-Financial
Reporting Directive.

72See the Study on due diligence requirements through the supply chain: Final Report (2020),
published on 20 February 2020, available at https://op.europa.eu/en/publication-detail/-/
publication/8ba0a8fd-4c83-11ea-b8b7-01aa75ed71al/language-en (accessed 4 January 2022);
and the European Parliament resolution (P9_TA(2021)0073) of 10 March 2021 with recommen-
dations to the Commission on corporate due diligence and corporate accountability (2020/2129
(INL)).
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sustainable corporate governance’* are currently under consideration by the EU
institutions.

Given the global nature of markets, it is possible to identify two new challenges
that the social enterprise will have to face, i.e., the harmonisation of SE
organisational forms, and the relevance and comparability of impact assessment
metrics.

The first concerns the utility of some forms of unification or harmonisation of the
fourth sector organisational forms, the social enterprise sector, in which firms
integrate social and environmental purposes with the business method. From the
international perspective, the unification/harmonisation of domestic regulation of
hybrid companies can help foster a common approach for the development of a
strong fourth sector, thus increasing trust and facilitating cross-border investment
and trading within the sector itself. From the domestic law perspective, the intro-
duction of a well-known and recognised international hybrid entity model may play
an important role in the development of a domestic fourth sector and in enhancing
the credibility and branding aspect of these companies in a global market
perspective.

The second challenge is related to the essential role of reliable impact assessment
metrics and their comparability. It is essential that positive effects generated by
social enterprises and communicated to third parties through periodic reports are
evaluated through metrics suitable for appraising the real impact generated on
several areas (such as the environment, the community, and the employees and
other stakeholders) and capable of guiding firms to improve their strategy and
performances. Moreover, the freedom for companies to choose the impact assess-
ment metric to use and the global market perspective emphasise the importance and
the necessity of metrics comparability. They should be recognised internationally to
boost public trust in social enterprises. The large number of private standards and
frameworks in existence make it difficult for the public to understand and compare
companies’ results. For this reason, the trend towards a worldwide convergence and
simplification and standardisation of impact assessment metrics and sustainability
reporting standards must be supported and strengthened.
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1 The Doctrinal Concept of Social Enterprise in Europe

In Europe, the origin of the doctrinal recognition of social enterprise is usually said
to have started in 1990 in Italy with the launch of the scientific journal Impresa
Sociale upon the initiative of the Centro Studi del Consorzio (CGM).1 CGM
elaborates the concept of a social enterprise that is attached to the traditional figure
of cooperatives, but with a change in orientation to respond to social initiatives not
satisfied by the market, especially in the field of labor integration and social services.
When the law governing social cooperatives was passed in 1991, this doctrinal
concept quickly gained legal recognition in that country, and an initiative was later
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adopted by other European countries.” However, following this initial approach,
different doctrinal conceptions of social enterprise developed in Europe, with a
distinction being made between more open-minded positions and others that have
attempted to link them to the social economy movement.

In this process, an extensive European network of researchers called Emergence
des Entreprises Sociales en Europe, created in 1996 within the framework of an
important research project of the European Commission, whose acronym was
maintained when the project ended in 2000, became an international scientific
association under the name EMES Research Network for Social Enterprise, which
still operates with considerable academic intensity.” The EMES network made a
commendable effort to identify entities that could be qualified as social enterprises in
the 15 countries that made up the European Union (EU) at that time and with a
multidisciplinary theoretical-practical approach. Considering the different percep-
tions of social enterprise in the various countries analyzed, EMES was able to
identify nine indicators that serve to define the three dimensions of social enterprise,
which are listed below without going into their individualized content:*

1. The economic and entrepreneurial dimensions of social enterprises:

(a) A continuous activity producing goods and/or selling services
(b) A significant level of economic risk
(¢) A minimum amount of paid work

2. The social dimensions of social enterprises:

(d) An explicit aim to benefit the community
(e) An initiative launched by a group of citizens
(f) A limited profit distribution

3. Participatory governance of social enterprises:

(g) A high degree of autonomy
(h) A decision-making power not based on capital ownership
(1) A participatory nature, which involves various parties affected by the activity

These indicators describe an ideal type of social enterprise, but they do not
represent the conditions that an organization must necessarily meet to be classified
as such, nor are they intended to provide a structured concept of social enterprise.
Rather, they serve to indicate a range within which organizations can move to be
classified as social enterprises. As has been graphically pointed out by two of the
leading European authors on the subject, such indicators constitute a tool that is
somewhat analogous to a compass, which helps the researchers locate the position
of the observed entities relative to one another and eventually identify subsets of

20n these origins of social enterprise in Europe see Defourny and Nyssens (2012), p. 13.
3For more detail: https://www.emes.net.
“For which I refer to Borzaga and Defourny (2001).
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social enterprises they want to study more deeply, allowing new social enterprises to
be identified and old organizations to be restructured by means of new internal
dynamics to be designated as such.” This doctrinal concept of social enterprise had a
great influence on several European Union documents and on the content of some of
the different laws passed by European countries to regulate them, as we shall see
below.

However, this concept of dominant social enterprise in Europe responds, to a
certain extent, to a tradition linked to the traditional forms of social economy, such as
cooperatives, mutual insurance companies, and company foundations, which are
those that usually comply with the organizational and financial requirements that are
demanded by law (limits to the profit motive, voting of members not based on capital
stock, etc.). This European doctrinal concept contrasts with the dominant one in
North American literature, which focuses more on the achievement of a social
purpose or on the way to achieve it than on the formal requirements to be met by
the entities that achieve it.

In the United States, there are two main doctrinal approaches to social enter-
prises.6 The first school of thought, known as the social enterprise school of thought,
considers the use of business activities for profit to achieve a fundamental social
purpose. Although this vision of a social-mission-oriented business strategy focused
only on nonprofit organizations, it gradually expanded to encompass all organiza-
tions that seek to achieve a social purpose or mission, including for-profit organiza-
tions, such as corporations. The second doctrinal perspective on social enterprise is
known as the social innovation school of thought, which emphasizes the profile and
behavior of social entrepreneurship based on Schumper’s theory of the innovative
entrepreneur and focuses more on the social impact generated by the development of
a socially innovative activity (new services, production methods, forms of organi-
zation, markets, etc.) than on the income generated by the entity, even if it serves to
support a social mission.” However, as noted above,8 the differences between the
two North American schools are neither so great nor so obvious since they have
ended up imposing an expanded vision of the social purpose of companies in the
sense that they can produce both economic and social value, which has been called
the double (or triple if environmental value is broken down into a separate category)
impact or blended value of companies.”

As a corollary to this epigraph, I will take up the definition of social enterprise
provided by two well-known economists, which serves to highlight the enormous
and diverse concepts of social enterprises. Bill Drayton, founder of Ashoka, a

>Defourny and Nyssens (2012), p. 15.

0n this distinction Dees and Anderson (2006), pp. 39-66; Defourny and Nyssens (2010),
pp. 32-53; Defourny and Nyssens (2012), pp. 8-10.

"Many relevant authors have aligned themselves with this current thought since the foundational
work of Young (1986), pp. 161-184; Dees (1998), p. 4, Austin and Ezequiel (2009), p. 1.

8Defourny and Nyssens (2012), p. 11.
°Concept developed in an intense way by Emerson (2003), pp. 35-51 and in later works.
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nonprofit organization that brings together social entrepreneurs from all over the
world and promotes innovative ideas for social transformation, considers social
entrepreneurs to be people taking an innovative approach, with all their energy,
passion, and tenacity, to solve the most important problems of our societies."’

Muhammad Yunus, recipient of the 2006 Noble Peace Prize for implementing the
concept of microcredit beginning in 1974 and founding the Grameen Bank (village
in his native language) in 1983, simply defined social enterprise as non-loss, a
non-dividend enterprise is designed to address a social objective.""

2 Promotion and Recognition of Social Enterprise by the
European Union: From the SBI Initiative to the New
Action Plan for the Social Economy

In the European Union, the “Social Business Initiative. Creating a favorable climate
for social enterprises, key stakeholders in the social economy and innovation”
(2011),12 cited as SBI, launched 11 years ago in the midst of the economic crisis,
is a milestone in promoting recognition of the importance of social enterprises and
social innovation in the search for original solutions to social problems and, specif-
ically, in the fight against poverty and social exclusion. However, there were several
initiatives to promote social enterprises developed by different EU bodies and
institutions prior to the SBI, although none were important. Two of them can be
pointed out: “European Parliament resolution on Social Economy” (2009)"* and
“The European Platform against Poverty and Social Exclusion: A European frame-
work for social and territorial cohesion” (2010).'*

Among other objectives of the SBI, the need to improve the legal framework for
social enterprises at the European level is highlighted since neither the EU nor the
national level had sufficiently considered this alternative form of enterprise. Without
claiming to be normative, the SBI proposes a description of social enterprises based
on a series of common characteristics, such as those: '

— In which the social or societal objective of the common good is the reason for
commercial activity, often in the form of a high level of social innovation

— Where profits are mainly reinvested with a view to achieving this social objective

— Where the method of organization or ownership system reflects their mission,
using democratic or participatory principles, or focusing on social justice

10Drayton and MacDonald (1993).
""Yunus (2012), p. 13.

2COM (2011) 682 final, 25.10.2011.
132008/2250(INI). P6TA (2009)0062.
14SEC (2010) 1564 final.

5Pp. 6 et seq.
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These companies, SBI continues, can be of two types:

* “Businesses providing social services and/or goods and services to vulnerable
persons” (access to housing, health care, assistance for elderly or disabled
persons, inclusion of vulnerable groups, childcare, access to employment and
training, dependency management, etc.); and/or

* “Businesses with a method of production of goods or services with a social
objective (social and professional integration via access to employment for
people disadvantaged in particular by insufficient qualifications or social or
professional problems leading to exclusion and marginalization) but whose
activity may be outside the realm of the provision of social goods or services,”
such as companies dedicated to the labor market integration of people at risk of
exclusion, which is known as work integration social enterprises (WISE)

After the enactment of the SBI, numerous official documents of the European
Union were drafted to insist on the promotion and recognition of social enterprises
and social entrepreneurship. Without being exhaustive, in the first post-SBI stage,
the Opinion of the European Economic and Social Committee on “Social entrepre-
neurship and social enterprise” (exploratory opinion) (2011)'® and the European
Parliament resolution on “Social Business Initiative — Creating a favorable climate
for social enterprises, key stakeholders in the social economy and innovation”
(2012)"7 are worth mentioning because of their significance. In the Resolution
(paragraph 3 of the Introduction), it is stated that social enterprise means an
undertaking, regardless of its legal form, that:

— Has the achievement of measurable, positive social impact as a primary objective
in accordance with its articles of association, statutes, or any other statutory
document establishing the business, where the undertaking provides services or
goods to vulnerable, marginalized, disadvantaged, or excluded persons, and/or
provides goods or services through a method of production, which embodies its
social objective

— Uses its profits first and foremost to achieve its primary objectives instead of
distributing profits, and has predefined procedures and rules for any circum-
stances in which profits are distributed to shareholders and owners, which ensures
that any such distribution of profits does not undermine its primary objectives

— Is managed in an accountable and transparent way, in particular by involving
workers, customers, and/or stakeholders affected by business activities

In 2013, several official documents recognizing the importance and interest of
social enterprises were promulgated by different European Union bodies, such as the
following: Communication from the Commission “Towards Social Investment for
Growth and Cohesion — including implementing the European Social Fund

16(212/C 24/01).
17(2015/C 419/08).
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2014-2020,”"® Regulation (EU) No. 346/2013 of the European Parliament and of
the Council on “European social entrepreneurship funds,” and Regulation
(EU) No. 1296/2013 of the European Parliament and of the Council of 11 December
2013 on a European Union Programme for Employment and Social Innovation
(“EaST”) and amending Decision No. 283/2010/EU establishing a European Pro-
gress Microfinance Facility for employment and social inclusion Text with EEA
relevance. Article 2 of the latter regulation states that social enterprise means an
undertaking regardless of its legal form:

* In accordance with its articles of association, statutes, or with any other legal
document by which it is established, its primary objective is the achievement of
measurable, positive social impacts rather than generating profit for its owners,
members, and shareholders, which provides services or goods that generate a
social return and/or employs a method of production of goods or services that
embodies its social objective;

» Uses its profits primarily to achieve its primary objective and has predefined
procedures and rules covering any distribution of profits to shareholders and
owners that ensure that such distribution does not undermine the primary
objective; and

* Is managed in an entrepreneurial, accountable, and transparent way, particularly
by involving workers, customers, and stakeholders affected by business activities.

Subsequently, other documents have continued to be issued that refer, in one way
or another, to the role that social enterprises should play in the European economys;
however, in several of them, there has been an evolution toward the absorption of
social enterprise by the broader concept of social economy, which in many cases is
now referred to as solidarity-based. There is a paradoxical process of broadening the
subjects that can form part of the social economy (already admitting trading com-
panies when they meet certain conditions) but simultaneously reducing its scope to
organizations more oriented toward the general interest or public utility that has a
lasting and positive impact on economic development and the welfare of society and
not only those that seek a mutualistic objective of satisfying the interests of the
members."”

An example of this can be found in the European Parliament resolution of
September 10, 2015, on social entrepreneurship and social innovation in combating
unemployment,”” which with regard to social and solidarity-based economy enter-
prises notes, in its introduction, that:

They do not necessarily have to be non-profit organizations; they are enterprises whose
purpose is to achieve their social goal, which may be to create jobs for vulnerable groups,

'%(COM(2013)0083).
190n the renewed concept of the social and solidarity economy Campos (2016), pp. 6-15; Chaves
and Monzén (2018), pp. 5-50.

20(2014/2236(IND)).
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provide services for their members, or more generally create a positive social and environ-
mental impact, and which reinvest their profits primarily in order to achieve those objectives.

It is characterized by its commitment to the classic values of the social economy:
the primacy of individual and social goals over the interests of capital, democratic
governance by members, the conjunction of the interests of members and users and
the general interest, the safeguarding and application of the principles of solidarity
and responsibility, the reinvestment of surplus funds in long-term development
objectives or in the provision of services that are of interest to members or of general
interest, voluntary and open membership, and autonomous management indepen-
dent of public authorities.

Another clear example can be noted in the European Parliament resolution with
recommendations to the Commission on a “Statute for social and solidarity-based
enterprises” (2018),?" which in its first recommendation points out that the European
Social Economy Label that is intended to be created will be optional for enterprises
based on the social economy and solidarity (social and solidarity-based enterprises),
regardless of the legal form they decide to adopt, provided that they comply with the
following criteria in a cumulative manner:

» The organization should be a private law entity established in whichever form is available
in Member States and under EU law, and should be independent from the state and public
authorities;

» Its purpose must be essentially focused on the general interest or public utility;

« It should essentially conduct a socially useful and solidarity-based activity; that is, via its
activities, it should aim to provide support to vulnerable groups, combat social exclusion,
inequality, and violations of fundamental rights, including at the international level, or to
help protect the environment, biodiversity, climate, and natural resources;

» It should be subject to at least a partial constraint on profit distribution and to specific
rules on the allocation of profits and assets during its entire life, including dissolution. In
any case, the majority of the profits made by the undertaking should be reinvested or
otherwise used to achieve its social purpose;

» It should be governed in accordance with democratic governance models involving
employees, customers, and stakeholders affected by its activities; members’ power and
weight in decision-making may not be based on the capital they may hold.

And this first recommendation of the Resolution ends by stating that:

The European Parliament considers that nothing prevents conventional undertakings from
being awarded the European Social Economy Label if they comply with the abovementioned
requirements, particularly regarding their object, the distribution of profits, governance, and
decision-making.

What happens is that the rigid conditions that are intended to be required to obtain
the European social economy label (with a restricted list of public utility activities or
the need for voting at shareholders’ meetings not to be linked to the ownership of
share capital) seem designed for the classic organizational forms of the social
economy (especially cooperatives), which limits entry into this supposed European

21(2016/2237(INL)).
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category of social economy enterprises to conventional commercial enterprises, as
many social enterprises tend to be.

Recently, in December 2021, the European Commission presented an “Action
Plan for the social economy -Building an economy that works for people,” which
aims to implement concrete measures to help mobilize the full potential of the social
economy based on the results of the SBI initiative. This document reflects the
relationship, in the opinion of the European Commission, between the social econ-
omy and social enterprises:

Traditionally, the term social economy refers to four main types of entities providing goods
and services to their members or society at large: cooperatives, mutual benefit societies,
associations (including charities), and foundations. However, now, social enterprises are
generally understood as part of the social economy. Social enterprises operate by providing
goods and services to the market in an entrepreneurial and often innovative fashion, with
social and/or environmental objectives as the reasons for their commercial activity. Profits
are mainly reinvested to achieve societal objectives. Their method of organization and
ownership also follows democratic or participatory principles or focuses on social progress.

As pointed out earlier, on the one hand, there is an undeniable tendency to
overcome the initial restriction of the company to specific legal forms (cooperatives,
associations, foundations, etc.), and there is a clear recognition of the possibility that
any type of private law entity can obtain the status of social enterprise. On the other
hand, the European Union itself recommends that social enterprises, in addition to
having a purpose oriented toward the general interest or public utility, must meet a
series of requirements or conditions in their operation, essentially the priority of
reinvesting profits in this objective and management with democratic governance
criteria. Thus, it is clear that compliance with these will be easier for entities that are
set up using the typical associative formulas of the social economy. In my opinion,
the European Union offers member states a flexible scope for the regulation of social
enterprises, and at the same time, it is restricted by the principles it imposes as
operating features of this type of entity.

3 Models of Legal Regulation of Social Enterprises
in Europe

In the European Union, apart from the official documents mentioned above, neither
directly applicable regulations nor directives of necessary transposition have been
enacted to unify or harmonize the legal status of social enterprises. Hence, there is
great freedom in the way in which the member states can regulate these alternative
forms of enterprise.”> On the one hand, within the aforementioned margin of
flexibility, a large number of countries have not issued specific rules for social

22For details of this diversity of approaches to the legal regulation of social enterprises in Europe,
see Borzaga et al. (2020) and Fici (2015, 2020a, b).
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enterprises, as has occurred in several central and northern European countries
(Germany, Austria, the Netherlands, Sweden, etc.). On the other hand, other coun-
tries have created specific formulas for social enterprises, and three models of
regulation can be distinguished: those that have legally recognized specific organi-
zational figures or legal structures as prototypes of social enterprises, as has occurred
in several countries with social cooperatives; those that have enacted a special law to
regulate social enterprises; and those that have integrated social enterprises into a
general law on the social economy.

Aside from this possible classification of legislative modes, one must consider the
existence in Europe of a wide range of legal forms that are considered social
enterprises, and the fact that they are legally regulated in the same way (for example,
by a special law on social enterprises) or given the same name does not imply that
their content is homogeneous in different legal systems. The specific regime for
social enterprises in each country depends on a wide variety of national circum-
stances, such as prevailing political and ideological interests, legal traditions, and
pressure from certain business sectors. It is therefore necessary to understand what
legal concept of social enterprise exists in each legislation, if any; the legal forms
recognized as such; and, in particular, what requirements each of them must meet in
order to qualify as social enterprises. An example can clarify this.

Finland was the first country in Europe to regulate social enterprises through a
special law (Law 1351/2003), which recognizes that any corporate form can be
recognized; thus, the law is very broadly subjective. However, the social purpose of
these entities is limited to offering employment opportunities to people with disabil-
ities and the long-term unemployed. Spain, on the other hand, which has no special
regulation for social enterprises, regulates social initiative cooperatives in Law
27/1999 on cooperatives. Although it obviously requires these entities to have the
legal form of cooperatives and impose certain additional organizational and financial
requirements (nonprofit), they can have as their corporate purpose the satisfaction of
any social need not met by the market, so the regulation is very broad in this respect.
Then one may ask which of these two types of social enterprises (social enterprise
proper versus social cooperative) is more social. Well, we will have to go case by
case and legislation by legislation to obtain an answer that a priori is not simple. That
is why it is so important to undertake, as this book does, a comparative study of
social enterprises in different countries around the world.

In this chapter, located in the introductory part of the social enterprise movement
and before the part dedicated to the study of the legal situation of social enterprises in
different legal systems around the world, it seems interesting to develop in greater
detail the aforementioned classification of the different models of legal regulation of
social enterprises in Europe and to conclude a table containing the results obtained
from the analysis. I have looked into 14 European legal systems that have legally
regulated social enterprises.
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3.1 Regulating Social Enterprises as Social Cooperatives

The first model of the regulation of social enterprises in Europe corresponds to
countries that have regulated them through the creation of a special form of coop-
erative, the so-called social cooperative. Moreover, this model chronologically
emerged earlier in Europe with the enactment in 1991 in Italy of the Disciplina
delle cooperative sociali law (1991), a pioneering norm in adapting the legal form of
cooperation to the characteristics of social enterprises. The Italian initiative was
imitated, with greater and lesser intensity, by other European countries, such as
Portugal with the cooperativas de solidariedade social (1997), Spain with the
cooperatives of social initiative (1999), France with the société coopérative d’intérét
collectif (2001), Poland (2006), Hungary (2006), Croatia (2011), Greece (2011), and
the Czech Republic (2012).%

This model is currently no longer in demand since, as we have seen previously,
more ambitious perspectives of social enterprises are being imposed in terms of legal
entities that can be recognized as such. Surprisingly, however, in Belgium’s 2019
Code des sociétés et des associations, only cooperatives can be legally recognized as
social enterprises. It should be recalled that this country was one of the first countries
in the world to legally recognize social enterprises through the enactment in 1995 of
a law that amended its commercial company law by inserting a section entitled
sociétés a finalité sociale and in 1999 became part of the Codes des Societés. With
the new code, the concept of a company with a social purpose has been replaced by
that of the entreprise sociale. The most striking aspect, as has been pointed out, is
that only cooperative companies can be classified as such; therefore, it has been
established that within a maximum period of 5 years (until 2024), existing social
purpose companies that wish to be recognized as social enterprises must transform
themselves into cooperatives.”*

3.2 Regulation of Social Enterprises by a Special Law

The second model in European comparative law for the regulation of social enter-
prises, which is clearly growing after the publication of the SBI initiative and with a
recognizable influence of other European Union documents on social enterprises that
we have mentioned above, corresponds to the countries of the European Union that
have regulated them through a special or specific law. Although there are great
differences in the requirements that each law demands of an entity to be a social
enterprise, they all have one thing in common: they do not create new types of

2 0n social enterprises in cooperative form, see Fici (2016-2017), pp. 31-53, and in this publica-
tion, see chapter by Hernandez, this volume, on social enterprise in the social cooperative form.

2*For more information on the regime of social enterprises in Belgium after the enactment of the
Code, see Thierry et al. (2020), p. 98.
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companies but are companies of whatever legal form, including commercial or
trading companies, which, if they meet a series of conditions and formally request
it, can obtain official recognition as a social enterprise through registration in the
corresponding registry. Entities with the status of social enterprises usually obtain
privileged tax treatment and are beneficiaries of certain aid packages from public
administration authorities.

The European countries that have issued special laws for social enterprises
include Finland (2003), the United Kingdom (2005), Slovenia (2011), Denmark
(2014), Luxembourg (2016), Italy (2017), Latvia (2017), Slovakia (2018), and
Lithuania (2019). As can be seen, some of these countries are of relative economic?’
importance, but others, such as the United Kingdom and Italy, have a large economic
and political dimension. Let us briefly look at some aspects of the legal regime of
these two countries to confront two different ways of regulating social enterprises in
their content, but not in their form, since both enacted special laws.

The United Kingdom was one of the first European jurisdictions to regulate social
enterprises, and it did so in 2005 through the Community Interest Company Regu-
lations 2005. This legal formula, known as CIC, was designed ad hoc so that limited
liability companies could conduct activities for the benefit of the community.*
Without going into detail in its regulation, the entity in the so-called community
interest statement must state that it will conduct its activities for the benefit of the
community or a sector thereof and indicate how it intends to do so. The requirements
imposed by law on this type of entity are quite light in comparison with other
systems. In particular, there are essentially two financial requirements that CICs
must meet to ensure that the community will benefit from the main community
purpose of the CIC: the existence of certain asset locks, which, if transferred to third
parties, must be at market value and, in the event of dissolution, must be allocated to
another entity of the same type and have a maximum limit on the distribution of
profits to its members. The current number of CICs (close to 19,000) and their
spectacular growth in recent years?’ are proof of the undoubted success of this social
enterprise model.

In 2017, Italy approved the Codice del Terzo settore, with the aim of systema-
tizing and reorganizing the various entities that make up the third sector in Italy, in
which, together with other entities (volunteer organizations, social promotion asso-
ciations, philanthropic entities, mutual aid societies, and associative networks),

21 will devote a special chapter to the legal regulation of social enterprises in most of these
countries at the end of Part III of this study, under the title “Legal Regulation for Social Enterprises
in Other European countries”.

26 The history of the origin of the legal figure is very amusingly collected by one of the promoters of
the initiative, Lloyd (2011), pp. 3143, where he explains that the initial name he had thought of
was Public Interest Company (PIC) with the idea of showing that the interest of the companies was
not private but that with those same initials at that time there was a ministerial project underway and
so they had to change the name to CIC.

27Which has been spectacular in 2020 with a 20% increase over the previous year with the approval
of some 5000 new CICs Data obtained from Regulator CIC (2020).
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social enterprises are included. On the same date as the Codice, a legislative decree
of Revisione della disciplina in materia di impresa sociale was approved, repealing
the previous law of 2006 on social enterprises, with the intent of making their regime
more flexible and regulating tax incentives to contribute to the take-off of the social
enterprise in the form of a capital company.”® The main requirement for obtaining
the legal status of social enterprises in Italy under the new law is that the entity must
carry out an entrepreneurial or commercial activity of general interest, a term
developed in the law itself with an extensive list of entrepreneurial activities that
are presumed to be of this type.

With respect to the conditions required for an entity to be classified as a social
enterprise, the primary condition is that it must be nonprofit making, and therefore,
as was the case in the previous law, the distribution of profits and surpluses among
partners, workers, and managers is prohibited. However, this principle is subject to
an important exception, with respect to social enterprises in the form of partnerships,
which is a major novelty. In these cases, unlike associations or foundations of social
enterprises, dividends may be distributed up to 50% of annual®® profits and sur-
pluses. In addition, Italian law establishes other limitations or conditions for social
enterprises, such as, among others, that the bylaws must provide for forms of
participation in the management of workers, users, and other interested parties,
ranging from simple consultation mechanisms to the participation of workers and
users in meetings and even, for entities of a certain size, the appointment of a
member of the management body. The legal discipline of the societd benefita
(2015) remains in force, with a regime similar to that of benefit corporations in the
United States; in Italy, there are several legal avenues for developing social
entrepreneurship.®”

3.3 Regulation of Social Enterprises Within a Social
and Solidarity Economy Law

Finally, the other legislative model for regulating social enterprises in the European
Union is made up of countries that have regulated the legal status of this type of
entity within the framework of a general law on the social and/or solidarity economy.
Obviously, for this to happen, it is a requirement that a law of this type exists or is
enacted, and this is by no means common in the European Union and only occurs in
southern Europe, generally speaking. Spain was a pioneer in the legal recognition of
the social economy and in promoting its development as an alternative form of
economy (2011), followed by Greece (2011), Portugal (1203), France (2014),

Z8Fici (2020a, b), p. 191.

9 As Fici (2020a, b), p. 191, points out, this is an important novelty with respect to the previous
regime.

300n the content of this rule, see Ventura (2016), pp. 1134-1167.
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Romania (2015), and Greece again (2016), in addition to some countries that have
regulated it by regional rules (Belgium and Italy).>!

Of the five jurisdictions with a state law on social and/or solidarity economy,
three have regulated the figure of the social enterprise in this law: France, Romania,
and Greece. Again, as in the previous model, the regulations of social enterprises in
each of these countries differ significantly. Let us now compare the cases of Greece
and France.

In Greece, in 2016, the law on the social and solidarity economy repealed the
2011 law on the social economy and social entrepreneurship, which only recognized
social cooperatives as social enterprises. However, legal reform has not meant a
general change in orientation with respect to the previous law but an unambitious
attempt to give entry to new subjects in the social>? economy. Specifically, in the list
of social and solidarity economy entities contained in the law, together with the
social cooperative enterprise that was there previously, other types of cooperatives
and any other legal entity that has acquired legal personality and meets a series of
conditions are included in a new way. However, if you look at the conditions that
Greek law imposes on entities that want to be recognized as social enterprises, they
are very demanding (essentially decision-making according to the principle of one
member one vote, restrictions on the distribution of profits, and significant wage
limits for workers), which social cooperatives will find it easier to meet because
these requirements are intrinsic to this corporate form.

In France, according to Loi relative a I’économie sociale et solidaire of 2014, the
subjects of the social and solidarity economy are both traditional figures of the social
economy and commercial companies that, in addition to complying with the condi-
tions of the social and solidarity economy, apply additional management principles
(in particular, endowing certain funds and mandatory reserves) and pursue social
utility. These entities may qualify as entreprises de [’économie sociale et solidaire,
also known as SSE enterprises, and benefit from the rights that are inherent to them,
in particular, easy access to financing, tax and public procurement benefits, and
visibility as enterprises included in the official lists of enterprises of this type. The
law itself makes it possible for a “social and solidarity economy enterprise” to be
approved as an entreprise solidaire d’utilité sociale, known by the acronym ESUS,
when it cumulatively meets a series of additional requirements (that social utility be
the main objective of the entity, demonstrating that its social objective has a
significant impact on the income statement, having a limited wage policy, etc.),
thus obtaining certain financial advantages.

In 2019, Law No. 2019-486 on the growth and transformation of companies,
better known as Pacte Law after the acronym of the action plan in which it originated

*'In Hiez (2021), pp. 46 and 47, with a map showing the countries in Europe that have enacted a
social and solidarity economy law and those that have a draft law; and on pp. 30 and 31 the world
map, which shows a growth in the number of laws and draft laws on social economy in Latin
America and Africa.

3 Fajardo and Frantzeskaki (2017), pp. 50 et seq.
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(Le Plan d’action pour la croissance et la transformation des entreprises), was
enacted in France. This law is considered the most important French economic law
of the decade and was the result of a major intersectoral growth pact after a long
debate. One of the ambitious objectives of the law was to rethink the place of
companies in society, and it included measures to promote the development of social
activities and purposes by private and commercial enterprises, such as the incorpo-
ration of a new form of social enterprise in the Code de Commerce outside the social
and solidarity economy law, known as the Société a mission. This can be translated
as a company with a mission or purpose and whose regulations bear obvious
similarities to the laws on public benefit corporations in the United States. The
absence of any reference in the Pacte Law to social and solidarity economy enter-
prises is evidence of the critical perception of the law by Nicole Notat (President of
Vigeo-Eiris, a world leader in environmental, social, and governance analysis, data,
and evaluations) and Jean-Dominique Senard (president of the Michelin Group),
who were the main authors of the report entitled L entreprise objet d’intérét collectif,
which gave rise to a new legal regulation. It seems worthwhile to transcribe some of
the reflections made by these two well-known French entrepreneurs on the advis-
ability of regulating social enterprise formulas outside the scope of social
economy:”

The social and solidarity economy statutes present a high degree of exigency that is
unsuitable for all business leaders, some of whom wish to remain as close as possible to a
traditional commercial enterprise. It must be possible for there to be enterprises registered in
a patient economy that are willing to forgo short-term profits to aim at sustainable value
creation, without necessarily having cooperative governance or wage oversight.

For its part, Spain is currently studying how to incorporate social enterprises into
its legislation, and the most plausible option, although there are doubts as to how to
doit, is to amend Law 5/2011 on the Social Economy to broaden the scope of entities
that can be considered to form part of the social economy, which is currently limited
to the traditional and typical formulas of this type of economy (cooperatives,
foundations, labor companies, mutual societies, etc.) and does not include capital
companies.®* As early as 2009, in one of the proposals for the drafting of the law
made by a group of academic experts,”” “social enterprises” were included in the list
of social economy entities, but this mention was finally excluded from the final text
of the 2011 law, apparently due to the lack of foresight and maturity at the time of its
concept and delimitation.®® Later, the Spanish Social Economy Strategy
2017-20207" regained interest in the possible framing of social enterprises within

33 Notat and Senard (2018), pp. 8-9.

3 Atzela (2020), pp. 129-130. On the various options available to the Spanish legislator, Vargas
Vasserot (2021), pp. 137-139.

35 Available in Monzén et al. (2009).
3Fajardo (2018), pp. 119 et seq.
37 Approved by Resolution of 15 March 2018 of the Secretary of State for Employment.
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the framework of the Social Economy Law,*® and work is being done along these
lines; however, there are still no legislative results.

3.4 Summary Table of the Analysis of European Legal
Systems

Next, at the end of this chapter, the results obtained from the comparative law
analysis of the laws of 14 countries that regulate social enterprises in the form of a
table will be presented. Table 1 shows the basic characteristics and requirements for
a company in order to be recognized as a social enterprise in the different legal
systems analyzed, and, as can be seen, there has been little uniformity.

3 Measure No. 14: “Study of the concept of social enterprise in the Spanish framework and analysis
of its possible relationship with the concepts of social enterprise at the European level. The possible
implications of the recognition of the concept of social enterprise as defined by the “Social Business
Initiative” (Initiative in favor of Social Entrepreneurship) and its framework, if applicable, within
the framework of Law 5/2011, on Social Economy, will be analyzed’.
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1 Introduction

The rise in popularity of the movement of doing business while achieving a
social and economic impact, as part of the social entrepreneurship movement,’
social innovation,” or business for good,” has contributed to enlarging the concept
of social enterprises (SEs), adding another layer of complexity in the task of defining
what an SE is. In reality, mapping SEs is like mapping the stars and constellations in
the galaxy.”*

To draw the limits of this galaxy, scholars have suggested both organizational and
sector-specific definitions. The arrival of business-oriented players in SEs has had a
notable impact on organizational definitions, which are based on the European
Commission’s three pillars of SEs: social, economic, and governance dimensions.
The growing corporate social responsibility (CSR) requirements imposed on
for-profit organizations have also challenged the theoretical basis for a distinction
between for-profit and not-for-profit sectors.

The dimension of SE governance deserves more attention. Research has focused
on the importance of balancing the economic and social dimensions of “dual”
entities” or the involvement of stakeholders in decision-making.® An analysis of
how the legislation and existing status have been drafted in that respect is relevant,
given the scarcity in research on the implementation of the governance dimension.”
Those performed from a legal perspective tend to be limited to the US/UK® or
European approach,” without comparing the two.

The present work aimed to propose a legislative and regulatory analysis of the
way in which the governance dimension is framed in common and continental law
countries with respect to stakeholders’ inclusiveness and asset distribution. The goal
is to elucidate whether approaches in common and continental law countries can be
distinguished and whether distinctions may be reconciled for a way forward in the
promotion of the SE movement. The countries selected for this comparative legal
analysis are France, Italy, the United Kingdom, and the United States, for the

"The concepts of “social entrepreneurship” and “social entrepreneur” do not refer to an organization
but rather to an approach. If the aim is to drive positive social change, individuals with this mindset
do not necessarily want to adhere to the economic dimension of SEs.

2Social innovations refer to new ideas that meet social needs, create social relationships, and form
new collaborations.

3Business for Good refers to a movement with a certain vision of the economy and its mission. The
moral mission is that of a more sustainable economy. It captures enterprises that do not have a
distribution constraint.

“Defourny et al. (2021), p. 6.
5See Doherty et al. (2014) and Pestoff and Hulgard (2016).
6See Diochon (2010), Fazzi (2012), Low (2006), and Kopel and Marini (2016).

7See Gleerup et al. (2019), Defourny and Nyssens (2017), Pestoff and Hulgard (2016), and
Sacchetti and Birchall (2018).

8Ebrahim et al. (2014).
°Del Gesso (2020).
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following reasons. They are (1) countries with a broad approach to SEs, where SEs
are not limited to the nonprofit sector but also include legal forms originating from
the business sector, (2) countries with economic and political powers and abilities to
influence future legislation, and (3) countries that can be considered as leaders in the
innovation of SEs. This selection is also representative of the two legal national
tendencies in favor of the institutionalization of SEs. France and Italy belong to the
countries that have created one or more institutionalized legal forms and dedicated
status, whereas the US belongs to the countries having created either a legal form or
status.'® This study focuses only on the legal forms. A similar study for dedicated
statuses (e.g. the French société a mission or ESUS statuses or the Italian impresa
sociale or societa benefit statuses) would be of added value to complete the
research. The legal comparison is thus limited to the following legal forms: the US
low-profit limited liability company (L3C), benefit corporation,'' UK community
interest company (CIC) and community benefit society (CBS), French community
interest cooperative (called société coopérative d’intérét collectif (SCIC)), and
Italian A-cooperative.

2 Governance Dimension in SEs: Theoretical Background

The concept of governance has evolved drastically over the past decade. Models of
governance have been shaped along the distinction between for-profit and not-for-
profit sectors. This distinction touches on the organizational structure of these
entities. Meanwhile, the increase in CSR-related requirements for for-profit organi-
zations has been a game changer.

2.1 Evolution of the Concept of Governance

The evolution of the concept of governance started as a check and balance admin-
istrative framework. Following various scandals in the private sector, notably Enron
and WorldCom and the 2008 crisis, a new concept of good governance model has
emerged to favor an equilibrium between the economic, societal, and environmental
dimensions of the organization.

1Countries having renounced the creation of any legal form or status are thus not represented but
are worth mentioning as an existing category to evince the possibility of growth of the SE
movement.

! Social Purpose Corporations and the Californian Flexible Purpose Corporation are not mentioned
as they are less strict versions of benefit corporations in terms of social purpose and social
contribution.
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Within this perspective, the governance concept was thus defined as “the pur-
poseful effort to guide, steer, control, or manage (sectors or facets) of societies,”12
“the relationship among various participants in determining the direction and per-
formance of corporations,”'? or even “the holding of the balance between economic
and social goals and between individual and communal goals.”'* Put differently,
governance is the framing of the exercise of power for the close alignment of the
interests of individuals, corporations, and society, resulting in an economic neces-
sity, political requirement, and moral imperative."> Governance thus opens the
possibilities of a sustainable equilibrium between diversified and divergent
interests.'®

This evolved notion of governance touches all sectors and organizations, even
those far beyond the for-profit world.'” Thus, it is also true for SEs, which blend
economic and social goals.'®

2.2 Social Enterprise Governance Theories

Literature on SE governance identifies three main theories: '’

— Stakeholder approach: within the stakeholder theory, an organization has
responsibilities toward many stakeholders, beyond the shareholders.”® Conse-
quently, a governance structure should be modeled to determine appropriate
stakeholder management. A stakeholder approach does not impose nor prevent
stakeholder participation at the board level. Measurement processes are also of
utmost importance to ensure appropriate and effective stakeholder management.
Directors must be held accountable for their decisions, which should be made
after the integration of stakeholders’ interests. Accountability is demanded by
several stakeholder groups.”' This may be achieved through inclusive and dem-
ocratic board elections. Stakeholders’ interests may be integrated into the
decision-making process either by representation at the board level or consulta-
tion (e.g., advisory board, interviews).

2Kooiman (1993), p. 2.

'3 Monks and Minow (1995), p. 1.

14Cadbury (2003), p. VL

15 Charkham (1994), p. 366.

16Neri-Castracane (2016), p- 45.

""Low (2006), p. 376.

'8Borzaga and Defourny (2001), p. 350.

“Mason et al. (2006).

2Freeman and Reed (1983) and Donaldson and Preston (1995).
21 Sternberg (1997).
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— Stewardship approach: SEs are mainly viewed as stakeholder organizations.22

They are described as organizations owned by the community as a whole*>—that
is, organizations whose assets are held in trust in the community.** The steward-
ship approach assumes that managers and directors are trustworthy and have a
sincere intention to pursue the interests of the organization as a whole.”> This
relationship of trust provides the theoretical justification for any asset lock or
distribution constraint rules,?® as well as board composition. In this approach,
inclusive representation at the governing body level is not necessary, given that
the governing body carries “skills set that can more effectively manage the entire
operation.”?’

Institutional approach: within this approach, the governance structure is aligned
with the concepts of citizenship, participation, and legitimacy.?® An organization
is not an economy but rather an entity that is adaptable to social systems.?” The
structure becomes an echo of the expected social behavior. The institutional
values of an organization influence the construction and maintenance of the
same organization.” The constituent values provide the theoretical justification
for any asset lock or distribution constraint rules® as, within a legitimacy
perspective, assets are used by those for whom the organization (here the SE)
was created.”® The same is true for board composition from the perspective of
democratic value. From this perspective, the board should be modeled as a
democratic participation tool.”® The issue is no longer about a board made of
persons elected for their competencies deciding, in a balanced way, how to
allocate the profits, per the original stakeholder theory™* or stewardship theory.*
The organizational structure echoes the democratic nature: the board is composed
of representatives of the stakeholders, independent of their competence. With the
same democratic aim, the assets are locked in to prevent shareholders from
having a claim on them. As Suchman’® put it, organizational structure leads to
organizational legitimacy.

2Low (2006), p. 379.

2 Pearce and Hopkins (2013), p. 284.
2*Dunn and Riley (2004), p. 633.

B Davis et al. (1997), pp. 24-25.
Z5Dunn and Riley (2004), p. 645.
2"Mason et al. (2006), p- 290.

2 parkinson (2003).

2Mason et al. (2006), pp. 291-292.

30Berger and Lukmann (1966) and Silverman (1971).

3'Dunn and Riley 2004, p. 645.
32Mason et al. (2006), p. 295.
3 Low (2006), p. 378.

3 Freeman (1984).

3 Donaldson and Davis (1991).
36Suchman (1995), p. 571.
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2.3 CSR Paradigm and Theoretical Implications for SE
Governance

CSR-related requirements represent a new paradigm in corporate governance. These
CSR rules require a sustainable and community-oriented approach, which bears a
direct impact on the governance process and board members’ fiduciary duties. The
new CSR paradigm is both the fruit and seeds of a new approach to corporate
governance, and CSR requirements have led to the integration of democratic gov-
ernance features. Societal expectations must be integrated into managerial decisions.
Societal interests are voiced during the decision-making process. The concepts of
separation of powers, representation (notably, diversity), and transparency have been
used to shape the new corporate governance model.”” CSR-related requirements
have thus brought a democratic dimension to corporate governance, as well as a
proactive citizenship reality. The latter is mainly permitted through transparency and
disclosure requirements. Environmental, social, and governance (ESG) factors,
namely, identification and impact measurement, impose a new form of mandatory
stakeholder participation. Stakeholder implications arise not from a direct presence
at the board level but from the board’s consultation processes (which are increas-
ingly mandatory) as well as from stakeholders’ voices as investors, consumers, or
cocontractors. Disclosure and transparency are supposed to render any organization
responsive and allow citizens to engage in the governance process, so long as the
data are understandable and comparable. Transparency is a means of citizen engage-
ment and a component of stakeholders’ implication process. For instance, for the
AA1000 standard, the leading methodology for sustainability-related assurance
engagements, stakeholder involvement is performed by identifying, understanding,
and responding to issues and concerns regarding sustainability as well as through
reporting, explaining, and being available to answer to stakeholders concerning the
entity’s decisions, actions, and performance.

The CSR paradigm and related concerns have helped reshape theories in favor of
a major integration of stakeholders into the organization and into the decision-
making process. This is true for business theories. The team production model of
Blair and Stout™® (as renewed), the coproduction model of Pestoff,*” and Creating
Shared Value of Porter and Kramer*® share a new partnership vision of society’s
actors. This is also true at the state and institutional levels. These new corporate
governance theories are aligned with the spread of network society*' and new public
governance.** The cocreation and community-oriented approach has also been set as

37 Gomez and Korine (2005), p. 741.
38 Blair and Stout (1999).

3 Pestoff (2012).

40porter and Kramer (2011).
“'"Hartley (2005).

“20sborne (2006, 2009).
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a priority goal at the global level with UN Agenda 2030 and SDG 17 dedicated to
partnership. Thus, a form of democratic dimension has pervaded the corporate
governance model through CSR. CSR requirements have, to a certain extent,
transformed for-profit organizations into SEs.

The new CSR paradigm raises the question of what type of stakeholder partici-
pation is required to qualify as an SE. Is it stakeholders’ involvement or inclusion?
Stakeholders’ inclusion is more than the process of involving stakeholders in
decision-making. Stakeholders’ inclusion requires stakeholders to participate in
identifying problems and contribute to the management of solutions in organiza-
tions. It consists of cooperation at all levels. The AA1000 standard suggests that an
organization should establish a governance framework to achieve better results. The
second related question is what kind of stakeholder empowerment is required to
qualify as an SE. Stakeholder empowerment may result from the right to a voice
based on the organization’s reported results, a voting right, and/or a presence at the
governing body level (with or without voting rights).

2.4 Main Governance Challenges of SEs

The main governance challenges of SEs relate to (1) membership/stakeholder
representation, (2) the balance between social and business goals and the related
risk of mission drift, and (3) board recruitment.** SEs are a type of hybrid reality
between traditional not-for-profit entities and traditional for-profit entities. This
hybrid reality generates challenges, even as the CSR movement has made stake-
holders’ representation a challenge for traditional for-profit entities.

The purpose of traditional business firms is to create value for their owners or
shareholders. In contrast, the purpose of charitable organizations is to serve the
public rather than private interests.** Given this difference in their purpose, account-
ability and success measurements are also different. Within business firms, account-
ability centers on financial performance, and within charitable organizations, on
protecting the social mission—exercising care, loyalty, and obedience in serving the
social purpose of the organization.*> Success is defined in terms of progress toward
the social mission, even if success measurement is complicated by a lack of common
standards or benchmarks for social performance measurement, along with the
general difficulty of comparing social performance across organizations.*® This
hybrid reality challenges the importance given to the social mission, be it in terms
of inclusion of stakeholders (at the board level or in terms of voting rights) or in
terms of the predominance of the social mission in case of misalignment of the two

“3Spear et al. (2007), p. 22; Ebrahim et al. (2014), p. 82.
“Fremont-Smith (2004), p. 3; Hansmann (2000), p. 228.
43 Chisolm (1995); Fremont-Smith (2004), p. 198.
4®Bbrahim and Rangan (2014).
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Table 1 SE dilemma on the misalignment of purposes

High social profit/high financial profit?
Low social profitthigh financial profit? Always
Low social profit/low financial profit? High social profit/low financial profit?
Never Yes

purposes. The board shall solve the dilemma of making a decision that could result in
a high financial profit but low social profit and/or high social profit and low financial
profit. This situation renders board recruitment a challenging task and raises the
question of representation of stakeholders (notably in favor of the social mission) at
the board level. On the merits, the dilemma remains a question of the predominance
of one purpose in case of misalignment of the two. Table 1 summarizes the dilemma.
The difference between an SE and a CSR-oriented enterprise is the predominance of
the social purpose in case of conflicts.

2.5 Selected Governance Criteria

The main challenges of SEs are echoed by the following governance criteria within
the approach of the EMES International Research Network, which supplement the
three pillars of social, economic, and governance dimensions that support the ideal

type of SEs proposed by the European Commission:*’

— A high degree of autonomy (i.e., management independent of public authorities
or other organizations): this is mainly relevant to organizations related to the state

— A participatory nature, or involving persons affected by the activity*®

— A decision-making process not based on capital: reference is usually made to
the one member, one vote principle,49 and

— A limited profit distribution

Not everyone considers the last two criteria as governance criteria.”® Some
scholars treat these as social features.”’ The present study considered them as
governance patterns. Governance is a tool that guarantees accountability and com-
pliance with the purpose. It is also about balancing the interests of the organization’s
stakeholders, which in turn guarantees accountability to all stakeholders. The
decision-making process primarily helps balance the interests of the organization’s
stakeholders, whereas the way profit is treated and restrictions on its use are shaped

“TThe three pillars of the European Commission have a total of nine criteria.
“sDefourny and Nyssens (2012), p. 14.

“Ibid., pp. 14-15.

S00f this opinion, Gleerup et al. (2019), p. 5.

5!For instance, Defourny and Nyssens (2012), p. 14 described the limited profit distribution as a
social criterion.
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help determine the purpose of the organizations and limit the freedom of board
members. Nonprofit charities are typically subject to legal prohibitions on distribut-
ing their profits and assets and are thus prevented from any form of equity financing
or ownership that would compromise their public purpose for private gain.’> Mean-
while, business organizations are characterized by important freedom in profit
allocation. This freedom goes beyond profit allocation and covers asset allocation
and dissolution distribution. The way these distribution constraints are managed and
legally framed is thus of interest when distinguishing SEs from standard for-profit
and not-for-profit entities. It is a matter of organizational governance that ensures the
overall direction and accountability of the organization.”®

3 Governance Dimension in SEs: Legal Comparative
Implementation

To compare the legal implementation of the SE governance dimension, this study
focused on EMES criteria, considered here as governance features (see Sect. 2.3),
with the following approach:

— Autonomy is analyzed in terms of public authority participation.

— Participatory nature is translated as the representation of stakeholders at the
governing body level and if a reporting duty is imposed as a supplemental or
additional means for securing stakeholders’ interests.

— The decision-making process not based on capital is analyzed through the access,
type of members, and voting rights under selected legal forms of SEs.

— The limited profit distribution constraint lens is enlarged to cover any distribution
constraint on profit, asset, and dissolution.

3.1 Autonomy

Among the analyzed SE legal forms, only the French SCIC provides for the
participation of state and public authorities. That said, the French SCIC, inspired
by the cooperative model, stipulates that public authorities, their groupings, and
territorial public establishments may not hold more than 50% of the capital of each of
the cooperative societies of collective interest.”* Considering the limitations of this
public participation, the French SCIC shall be viewed as an autonomous legal form.

52Brakman Reiser (2010), p. 20; Fishman (2003), p. 79.
33 Cornforth (2014), p. 2.
54 Ibid.
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Table 2 Representation in governing body and transparency

Representation in governing body Transparency (report)
[N No/no Nolyes
L3C/benefit corporation
UK No/no Yes/no
CIC/CBS
French No Yes
SCIC
Italian No Yes
A-cooperative

Regarding the UK CBS, Italian A-cooperative, US L3C, US benefit corporation, and
UK CIC, all benefit from a high degree of autonomy.

3.2 Representation at Governing Body Level vs. Disclosure

In the SE laws under review, there is no legal requirement for the inclusion of
stakeholders in the governing body. However, a reporting duty is typically imposed
and includes an explanation as to how the SE’s purpose (or benefit to the commu-
nity) is carried out. This does not apply to US L3C and UK CBS, as the former has
no reporting duty and the latter, a limited one on returns and accounts (i.e., no report
on how the benefit for the community is achieved). Table 2 summarizes the findings
of the legal comparative analysis on these aspects of the democratic governance
dimension of SEs.

3.2.1 L3C

L3C is not required to include noninvestor stakeholders at the governing body level.
States do not require L3Cs to register and provide annual financial reports.”

3.2.2 US Benefit Corporation

The board is responsible for ensuring that the dual purpose—the general and more
specific public benefits—are pursued. There is no requirement for the representation
of stakeholders at the board level.

All benefit corporations are required to create a benefit report to be made available
to the public and assessed by a third-party standard (except in Delaware, where the
release of the report to the public or the use of a third-party standard as an assessment

55Ppearce and Hopkins (2013).
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tool is not mandatory). The standards for reporting and assessing the public benefit
and positive impact are set by these independent third parties, such as B Lab and the
Global Reporting Initiative.’® There is no requirement for certifications or audits.

Some states require that a benefit director be designated to prepare the benefit
report. This report will include the benefit director’s view on whether the corporation
has successfully pursued its benefit.

3.2.3 UKCIC

A transparency requirement is imposed on CICs.”” A CIC shall complete its annual
report with a regulator, which makes it available for public scrutiny.’® The director’s
pay (aggregate and highest values), how the community benefit is achieved, how
stakeholders are involved, the dividend paid, and any information on asset transfer
must be reported.

The stakeholders’ involvement is part of the “community interest test” that is
verified by the regulator. The latter may alter the board composition if they consider
that the test is not fulfilled.’® The stakeholders’ involvement requirement does not
impose a representation at the board level. The involvement may be performed
through meetings, consultations, advisory boards, committees, or online surveys.
In sum, “CIC includes provisions for gathering stakeholder input towards commu-
nity interes6t0test, but there is no requirement for empowering stakeholders other than
investors.”

3.2.4 Italian A-Cooperative

Since the end of 2017, all Italian cooperatives have had a board of directors
composed of at least three directors elected for a maximum term of 3 years.®' The
deed of incorporation or bylaws may provide that one or more directors be chosen
from the pool of members from the various categories of members. The appointment
of one or more directors may be assigned by the articles of association or bylaws to
third sector entities (ETS) or nonprofit ones, to civilly recognized religious entities,
or to workers or users of the entity.

56Brakman Reiser (2011) and Olson (2011).

3 The Community Interest Company Regulations 2005, Section 26.

38 Companies (Audit, Investigations and Community Enterprise) Act 2004, Section 34(2).
59Ebrahim et al. (2014), p. 92.

“lbid.

6'Legge n. 205/2017 (art. 2542 Codice civile).
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Since 2021, ETS, which include A-cooperatives, have been required to publish
their social report®? based on certain guidelines.®> The social report must be
published on the institutional website of the organization and filed by June 30 of
the following year with the Single Register of the Third Sector. The social report is
conceived as a public document addressed to all stakeholders (from internal ones,
such as workers or volunteers, donors, institutions, recipients of services, citizens of
the territory in which the organization operates); it must provide useful information
for the stakeholders to assess the extent to which the organization considers and
pursues its objectives.

The guidelines identify the minimum content that each social report must contain.
In brief, a social report of an A-cooperative must include the following:

— General information on the organization: name, territorial area and field of
activity, mission, relations with other organizations, and information on the
reference context.

— Governance information: data on the social base and direct and control bodies,
aspects related to internal democracy and participation, and identification of
stakeholders.

— Information on people: consistent and detailed data on workers and volunteers,
work contracts adopted, activities carried out, compensation structure (including
data on pay differentials, documenting that the highest pay is not more than eight
times higher than the lowest), and reimbursement methods for volunteers. Spe-
cific forms of disclosure are provided for compensation to directors and officers.

— Information on activities: quantitative and qualitative information on the activi-
ties carried out, the direct and indirect recipients, and, as much as possible, the
effects, indicating whether the planned objectives have been achieved and the
factors that have facilitated or made it difficult to achieve them. This should
include factors that threaten to undermine the organization’s goals and actions
taken to counteract the same.

— Economic and financial situation: data on resources separated by public and
private sources, information on fundraising activities, any critical management
issues, and actions taken to mitigate them.

— Other information: litigation, environmental impact (if applicable), information
on gender equality, respect for human rights, and prevention of corruption.

3.2.5 UK CBS

There is no requirement for the representation of stakeholders in the governing body.
CBSs are listed on the Financial Conduct Authority (FCA) website on the Mutuals
Public Register. As such, they shall issue an annual report on returns and accounts.

$2Decreto legislativo 112/2017, Art. 9(2).
S Decreto del 4 luglio 2019.
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Table 3 Membership and voting rights

Influence beyond capital contribution
Membership provisions (one person, one vote principle)
UsS No/no No (in practice, even more influence
L3C/benefit given to the senior tranche)/no
corporation
UK No/no Nolyes
CIC/CBS
French Yes (limitation on public authorities” | Yes (within colleges; each college may
SCIC participation and three categories of | receive a different percentage in the
members) general assembly vote)
Italian Yes (three categories of members) Yes (with exceptions)
A-cooperative

This report is not similar to a CIC benefit report: it does not include any information
on how the community benefit is achieved or on financial aspects for the pursuit of
the community benefit (except the highest interest rate paid on shares).

3.2.6 French SCIC

An SCIC is managed by one (or several) manager(s), who can be chosen either from
among the members or from outside the SCIC. SCICs must include in their annual
management report, in addition to the inventory and annual accounts, developments
in the cooperative projects carried out by the company.®* The report also serves the
review that is conducted every 5 years by a qualified auditor of the SCIC cooperative
management.

3.3 Membership and Voting Rights

French SCIC and Italian A-cooperative laws impose three different categories of
membership. The voting rights in the decision-making process show a clear trend
between the legal forms inspired by the cooperative form and the other legal forms
inspired by for-profit ventures. UK CBSs, French SCICs, and Italian A-cooperatives
apply the one person, one vote principle, whereas US L3Cs, US benefit corporations,
and UK CICs have voting rights based on capital. Table 3 summarizes the findings of
the legal comparative analysis on the membership and voting rights aspects, as
democratic governance tools.

$“Décret n° 2015-1381 du 29 octobre 2015° 47-1775. Art 19 terdeceies.
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3.31 L3C

L3Cs offer the flexibility of tranche investing in three tranche categories. The equity
tranche contains investors (notably, investors applying the Principles for Responsi-
ble Investment (PRI)) accepting a low financial return while assuming a high risk to
fund a specific social cause. Equity tranche investors give priority to creating a
positive impact and take the risk of loss. These investors may be compared to
venture capitalists or, more accurately, to venture philanthropists.

The mezzanine tranche includes investors accepting a low or even no financial
return for doing social good. It offers modest financial returns. Dividends received
by mezzanine tranche investors are below market rates.®’

The senior tranche contains investors seeking a market rate of return on their
investment. This is made possible by a different risk allocation key, that is, between
the three tranches and a greater assumption of financial risk by the other two
tranches. The first tranche allows the L3C to attract investors in the next two
tranches, which might otherwise find the social venture too risky.*®

In principle, voting rights are based on capital, without distinction between
tranches. In practice, voting rights may differ as many L3C rules may be amended
by membership agreements. A membership agreement may thus contain qualified
voting rights, veto rights, and approval requirements in favor of investors of a certain
tranche, especially the senior tranche.®’ Investors of the senior tranche may push to
include in the membership agreement a right to be paid before the investors of the
other two tranches.

3.3.2 US Benefit Corporation

The decision-making process of benefit corporations is based on capital. The
decision-making process shall however fulfill the dual purpose, including thus the
social mission. Stakeholders’ interests, such as those of communities, society and the
environment shall be considered from the outset to identify the social mission that
goeas hand in hand with the commercial purpose, to obtain the benefit corporation
status.®® For directors, the existence of a dual purpose for the company means that
they have, under their duty of care, to consider the impacts of their decisions on a
broader array of stakeholders rather than on only the interests of the shareholders.
Board directors shall find a balance between the for-profit purpose and the public
benefit purpose of the corporation.

5 Ebrahim et al. (2014), p. 92; Brakman Reiser (2010), p. 8.
6 Pearce and Hopkins (2013), p. 279.

5 Ibid.

S8 Eldar (2014), p. 186.
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3.3.3 UKCIC

Members of a CIC are shareholders who can elect or remove directors. Thus, voting
rights are based on capital. Nonetheless, contrary to traditional private companies,
CIC directors have the primary responsibility of implementing the social purpose of
the company, monitored by its shareholders and regulatory authorities.

3.34 UK CBS

CBSs can issue share capital, provided the return to holders of shares is limited. This
is comparable to the UK CIC. A CBS can issue withdrawable shares (up to
GBP 100,000 per individual, with only a reasonable rate of coupons payable on
that capital, with exceptions).®” Thus, the holder of these shares may realize the
value of the shares (which are not transferable, contrary to the shares of a typical
for-profit company) by withdrawing the money held in their shares from the com-
pany. There are associated advantages (such as exemptions to regulated activity and
financial promotion prohibitions under the Financial Services and Market Act 2000)
and related restrictions (such as running a business of banking). Voting rights are
exercised according to the one person, one vote principle, independent of the number
of shares held by each person.

3.3.5 French SCIC

French law imposes three categories of members for a SCIC, each having a different
relationship to the cooperative’s activities. This minimum triple category mandator-
ily includes the beneficiaries of the goods or services (e.g., customers, suppliers,
inhabitants) and the employees of the SCIC (or, in the absence of employees, the
producers of the goods or services). Membership is open to any natural or legal
person under private or public law.”

Members vote according to the one person, one vote principle. An SCIC may
create (by inserting a specific provision in the bylaws) voting colleges to count the
votes during the general assembly of SCIC members. Each voting college shall
apply the one person, one vote principle, but the percentage allocated to each
subtotal “voting college” may differ. The percentage may range between 10% and
50% of the votes in the general assembly.”' The voting colleges should neither be a
governance body nor be a part of the organization of an SCIC. The bylaws of an

(’9Cooperative and Community Benefit Societies Act 2014, Section 24.
7Loi n® 47-1775 du 10 septembre 1947 portant statut de la coopération. Art 19 septies.
"' Ibid. Art. 19 octies.
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SCIC may also create specific shares with priority interest but without voting
: 72
rights.

3.3.6 Italian A-Cooperative

A minimum of three members is required (a small cooperative has up to eight
members).”> Under the Italian Civil Code, cooperatives can create different catego-
ries of members. As a social cooperative, the Italian A-cooperative may have three
kinds of members: (1) ordinary members participating in the mutualistic nature of
the cooperative, (2) user members (unpaid), and (3) volunteers.”* The number of
volunteer members may not exceed 50% of the total number of members. The
bylaws may also create other categories of investing (holders of assignable shares)
and financing members (holders of participation shares).”> As a matter of principle,
Italian A-cooperatives adhere to the traditional one person, one vote principle.’®

However, an exception to this principle may be made for legal entity members.
Bylaws may attribute more votes in the assembly to certain members. In any event,
voting capacity may not be increased to more than five votes per person. A person
may not get more votes than the other remaining votes (e.g., if there are five
members, including one legal entity, the legal entity may not have more than four
votes attributed to it).”®

A further exception may also be allowed by the bylaws: i.e., in favor of cooper-
ative members who achieve the mutualistic purpose through the integration of their
respective enterprises.”” In such cases, those benefitting from multiple votes may not
use their votes for more than 10% of the total voting rights and not more than
one-third of the present or represented voting rights.

77

3.4 Distribution Constraints

Laws regulations SEs impose asset and profit distribution constraints with various
approaches. Their differences merit close scrutiny, and trends cannot be identified
without taking a bird’s-eye view of such differences. From a schematic perspective,
the country’s position on the globe seems to make a more significant difference in

" Ibid., Art. 11 bis.

Legge n. 266/1997, Art. 21.

" Ibid.. Art. 2.

Legge n. 59/1992, Art. 4 and 5.
"SCodice Civile, Art. 2538 para. 2.
7T Ibid., Art. 2538 para. 3.
"8Mosconi (2019), p. 4.

" Codice Civile, Art. 2538 para. 4.
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Table 4 Distribution constraints

us UK France | Italy
L3C/benefit corporation CIC/CBS SCIC | A-cooperative
Dividend distribution No/no Yesl/yes Yes Yes

constraint

Allocation of asset/profit | No/no (per dual purpose | Yes/yes (not | Yes Yes

distribution constraint but no fixed percentage) to members)

Dissolution allocation No/no Yes/yes Yes Yes
constraint (optional)

Transfer of asset No/no Yes/yes (not | Yes Yes
constraint to members)

this debate compared with the relevant legal form. Put differently, SE legal forms
resulting from a twisted version of a cooperative are not the only ones that can
include asset distribution constraints, given the case of the UK CIC legal form.
This study identified US and European (from a geographical perspective) trends
when it comes to asset distribution constraints. Table 4 gives the summary of the
results of the legal analysis. All European SE laws under review impose an asset
distribution constraint covering four aspects. Meanwhile, US legal forms do not
restrict the use of assets and their transfer beyond the companies’ social purpose.

341 L3C

The regulation of L3Cs’ is based on the principles of self-regulation and self-
financing. Therefore, there are no mandatory distribution constraints (whether on
dividends, profits, or assets and whether at dissolution or at the time of transfer).
Members are free to set constraints in the membership agreement.

3.4.2 US Benefit Corporation
There are no distribution constraints. Ebrahim, Battilana, and Mair concluded that
“the strength of the benefit corporation legal status in enabling dual performance

stands on its requirement that a company amend its charter to specify social and
environmental interests.”*’

343 UKCIC

A CIC’s assets are regulated through a system called asset lock, which was put in
place to ensure that the CIC uses its assets and profits for the community’s benefit. It

80Ebrahim et al. (2014), p. 86.
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gives reassurance to investors, who want to ensure that the CIC continues to run its
business and social operations. Asset lock means that the CIC’s assets must be
retained within the CIC to be used for the purposes for which the company was
formed. If the assets are transferred out of the CIC, the transfer must satisfy one of
the following requirements (to be included in the bylaws):

— It is made at full market value so that the CIC retains the value of the assets
transferred.

— Itis made to another asset-locked body (a CIC or charity, a registered society, or a
non-UK-based equivalent) that is specified in the CIC’s bylaws.

— It is made to another asset-locked body with the consent of the regulator.

— It is made for the benefit of the community.

CICs can also adopt asset lock rules that impose more stringent requirements,
provided they also include the basic provisions mentioned above. The prohibition
for the CIC’s assets to be returned to its members, with the exception of the return of
paid-up capital on liquidation and payment of dividends is part of the asset lock.
According to statute, dividends may only be paid if they are authorized by the
regulator. After the regulator approves a dividend payment, there are still three
important restrictions:

— The dividend may not exceed 5% of the Bank of England base lending rate of the
paid-up value of a share.

— The aggregate dividend cap is set at 35% of distributable profits.

— Unused dividend capacity can only be carried forward for 5 years.

The dividend restrictions and asset lock indicate that investors are only given
rights to limited dividends and are not given access to the full profits of the CIC."'

344 UK CBS

CBSs may or may not adopt statutory asset locks.®* If a statutory asset lock is
adopted, it shall be unalterable.®® If it is not adopted, the CBSs not adopting it are
required by the FCA to have rules preventing the distribution of profits or assets to its
members. The statutory asset lock of CBSs is similar to that of CICs. Assets shall be
used for the CBSs’ purpose or, alternatively, for purposes that benefit the commu-
nity. The transfer of assets is permitted only to other asset-locked bodies (namely,
CBSs with restriction, CICs, charities, registered social landlords with restrictions on
the use of assets, or equivalent bodies).** Payments to members are also prohibited,

81 pearce and Hopkins (2013), p. 286.

82Co-operative and Community Benefit Societies Act 2014, Section 29 to be read with The
Community Benefit Societies (Restriction on Use of Assets) Regulations 2006.

8 The Community Benefit Societies (Restriction on Use of Assets) Regulations 2006, Part. 3 (7).
84 Ibid., Part. 2(3) and Part 3(6)(b).
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with the exception of the return of the value of the withdrawable share capital or the
interest of such capital.>> With regard to the interest on capital, there is no minimum
guaranteed, and returns can be paid in cash or kind.

The withdrawal of withdrawable shares (which may not exceed GBP 100,000 per
individual member)®® is at the directors’ discretion, provided there is enough cash
available. The value of the shares is fixed (par value) and not subject to speculation.
In the case of liquidation or winding up, assets may be used to pay creditors, and the
balance, if any, shall be distributed to qualified entities.

The statutory asset lock allows CBSs to qualify for a social investment tax relief.
However, it does not allow conversion into a charitable CBS, whereas the voluntary
asset lock does.

3.4.5 French SCIC

SCICs must allocate at least 50% of their profits to the statutory mandatory reserve
(so-called development fund)®’ and a minimum of 15% of their profits to the
mandatory reserve.*® They must also allocate at least 57.50% of their profits to
nonshareable reserves. This allocation can reach 100%. The remainder can be served
in the form of annual interest to the shares, the rate of which is capped according to
the average rate of return on private company bonds calculated over the 3 calendar
years preceding the date of their general meeting, plus two points.

SCIC bylaws may create nonvoting priority interest shares. It is also possible to
create redeemable profit-sharing securities (if an SCIC takes the form of a company
by shares or a limited liability company) or cooperative investment certificates. The
first are redeemable only in the event of the liquidation of the company or, at its
initiative, at the end of a period not less than 7 years and under the conditions
provided for in the contract of issue® (Cf. article 228-36 C. com). Cooperative
investment certificates are nonvoting securities redeemable at the time of the liqui-
dation of the cooperative and are remunerated in the same way as the interest on the
shares.””

Retained assets are to be distributed to qualified entities. When a member leaves
the SCIC, they may obtain only the nominal value of its shares.

85 Ibid., Part. 3 (6) (a).

86Co—operative and Community Benefit Societies Act 2014, Section 24.

87Loi n® 47-1775 du 10 septembre 1947 portant statut de la coopération, Art 19 nonies.
88 Ibid., Art 16.

89 Code de commerce, Art. 228-36 C.

Loi n® 47-1775 du 10 septembre 1947 portant statut de la coopération. Art 19 sexdecies to
19 dovicies.
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3.4.6 Italian A-Cooperative

For ETS, assets and any profits must be used exclusively for activities in pursuit of
civic, mutualistic, and socially useful purposes.”’ As an exception to the prohibition
of asset distribution, SEs, and thus Italian A-cooperatives (which are a specific group
of ETS), can redistribute profits within certain limits. At least 50% of their profits
shall be allocated to carry out their statutory activities or to increase their assets (this
part is not subject to taxation). For SEs in the form of a company, this limited
distribution of profits can occur:”*

— In the form of revaluation or an increase in the shares paid by the shareholder in
cases of free capital increase regulated by law. According to the regulations, the
SE can allocate a quota of less than 50% of the annual profits and of the
management surplus (after deducting eventual losses accrued in the previous
years, to a free increase of the capital), within the limits of the variations in the
annual general national index of consumer prices for families of workers and
employees, calculated by the National Institute of Statistics for the period
corresponding to that of the fiscal year in which the profits and management
surplus were produced. In this case, the shareholder retains the right to reim-
bursement of the share thus increased.

— In the form of a limited distribution of dividends to shareholders, including by
means of a free share capital increase or the issue of financial instruments, which
may not exceed the maximum interest rate on interest-bearing postal savings
bonds, increased by two and a half points in relation to the capital paid up.

Moreover, SEs are allowed to allocate any profits and operating surpluses to
purposes other than carrying out statutory activities or increasing assets. In partic-
ular, they can allocate” the following:

— A share of less than 30% of the profits and of the annual management surplus
(after deducting possible losses accrued in the previous financial years) to free
donations in favor of ETS other than SEs, which are not founders, associates,
partners of the SE, or companies controlled by it, aimed at promoting specific
projects of social utility.

— A share not exceeding 3% of the annual net profits (net of losses accrued in
previous years) to funds for the promotion or development of SEs set up by the
Fondazione Italia Sociale or other bodies. This share is specified as mandatory for
social cooperatives (such as A-cooperatives).

In addition, social cooperatives may distribute transfers to members, provided
that the methods and criteria for distribution are indicated in the articles of associ-
ation or deed of incorporation. The distribution of transfers to members also needs to

*'Decreto 112/2017, Art. 3 para. 1.
2Ibid., Art. 3 para. 3.
93 Codice Civile, Art. 2545 quarter.



The Governance Patterns of Social Enterprises 67

be proportional to the quantity or quality of mutual exchanges. A mutual manage-
ment surplus must be ensured.

As for any ETS, the indirect distribution of profits and management surpluses,
funds, and reserves to founders, associates, workers and collaborators, administra-
tors, and other members of the social bodies is prohibited. This applies also in case of
withdrawal from the company or individual dissolution. The following are deemed
indirect distributions of profits:**

1. Payment to directors, auditors, and anyone who holds corporate offices of
individual remuneration that is not proportional to the activity carried out,
responsibilities assumed, and specific competences, or in any case higher than
that envisaged in bodies operating in the same or similar sectors and conditions

2. Payment to subordinate or self-employed workers of salaries or remuneration
40% higher than those provided for, for the same qualifications, by collective
agreements, except in the case of proven requirements relating to the need to
acquire specific skills for the purposes of carrying out activities of general
interest, such as health care interventions and services, university and post-
university training, and scientific research of particular social interest

3. The purchase of goods or services for consideration that exceeds their normal
value, without valid economic reasons

4. The supply of goods and services, at conditions more favorable than market
conditions, to members, associates or participants, founders, members of admin-
istrative and control bodies, those who work for the organization or are part of it
in any capacity, individuals who make donations to the organization and their
relatives within the third degree and relatives-in-law within the second degree, as
well as companies directly or indirectly controlled or connected by them, exclu-
sively on account of their position, unless such transfers or services do not
constitute the object of the activity of general interest

5. Payment to parties other than banks and authorized financial intermediaries of
interest expense, in relation to loans of all types at four points above the annual
reference rate. The aforementioned limit may be updated by the decree of the
Minister of Labour and Social Policies, in agreement with the Minister of
Economy and Finance

In the event of extinction or dissolution, the residual assets are devolved, subject
to the positive opinion of the “competent structure” of the Single National Register
of the Third Sector (RUNTS), and unless otherwise required by law, to other ETS in
accordance with the provisions of the bylaws or a competent social body or, failing
that, to the Fondazione Italia Sociale.” The deeds of devolution of residual assets
carried out in the absence of or contrary to the RUNTS’s opinion are null and void.”®

“Decreto 112/2017, Art. 3 para. 2.
93 Codice del Terzo Settore, Art. 9.
% Ibid.



68 G. Neri-Castracane
4 Key Comments from the Legal Comparison

The key comments resulting from the comparative analysis of the governance
structuration of the legal forms of SE under review are the following:

1. From a very high-level perspective, the study identified US- and
European-structured approaches to SEs. US legal forms do not entail distri-
bution constraints, whereas European ones do. All legal forms under review have
a stakeholders’ participation tool. However, contrary to US legal forms, in all
European countries under review, SEs have a mandatory governance tool to
secure stakeholders’ participation (see item 3 below).

2. A closer look revealed no uniform patterns in membership and voting rights,
representation in the governing body, and distribution constraints.

For instance, at the distribution constraint level, French SCIC law imposes that
a maximum of 32.5% of all profits are redistributable, whereas with regard to UK
CICs, dividends may reach a total maximum of 35% of the redistributable profits.
For the UK CIC, unused amount may be carried forward for 4 years, allowing a
reinvestment of earnings during the initial and maturity years and allowing larger
dividends to be distributed in later years to shareholders.”” This possibility does
not exist in French SCICs and Italian A-cooperatives.

3. No legal form under review directly mandates the inclusion of stakeholders at
the governing body level. Stakeholders’ participation and empowerment go
from mere involvement in the decision-making process to quasi-inclusion.
Overall, US benefit corporations and UK CICs ensure stakeholder involvement
during the decision-making process through consultation, notably when deciding
how to pursue the community benefit purpose. UK CICs have a duty to report
annually on how the benefit to the community was achieved, how stakeholders
were involved, and which dividend payments or asset transfers occurred. Stake-
holders’ participation goes a step further in UK CBSs, with the decision-making
process not based on capital. That being said, stakeholder involvement is a
democratic participation tool emptied of its substance in the absence of a full
information report that would allow members to identify problems and exercise
their vote as active citizens. Therefore, the UK CBS probably achieves stake-
holder involvement rather than stakeholder inclusion. French and Italian cooper-
atives are the forms that come closest to stakeholder inclusion. They achieve
indirect stakeholder inclusion at the governing body level, given that they impose
three categories of members who vote at the general assembly and elect the
governing body.

4. The reporting duty is considered by legislators as a governance tool and a
stakeholder involvement tool. It allows the organization to be accountable and
the stakeholders to be provided with all necessary information to use their voice.
This is seen as a participation and legitimacy tool. However, the style and content

°7The Community Interest Company Regulations 2005, Section 20.
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of the report vary across countries, undermining its potential to be a proper
stakeholder involvement tool. The key aspects are the report’s availability,
precision, comparability, and associated legal liabilities in case of misrepresen-
tation or omission. These were the shortfalls noted in the implementation of the
EU Directive 2014/95 on reporting nonfinancial information. In April 2021, the
European Commission issued a first draft of the new CSR Directive with the aim
of creating a European standard on which all reports will be based, to ease their
comparison. There is no reason for the critiques of the CSR reports under the EU
Directive 2014/95 to be inapplicable to social reports under SE laws, given that
social reports are governed by different legal regulations.

5. The differences in the implementation of stakeholder involvement reveal the
difference in theoretical choice between the United States and Europe.
“European” forms tend to reflect the stewardship theory, whereas US
forms reflect the stakeholder theory. In the European legal forms of the SEs
under review, namely, French SCICs, Italian A-cooperatives, and UK CICs and
CBSs, there is no need for a representation of stakeholders at the governing body
level, owing to the trust given to managers, who genuinely pursue the ultimate
social mission of the organization. This trust, along with the management orien-
tation, is reflected in the distribution constraints. In the US legal forms under
review, stakeholders involvement occur through a consultation that is considered
de facto mandatory owing to the dual purpose/social mission of the organization
and the director’s related liability. This is in line with the traditional approach to
stakeholder theory. In this sense, US L3Cs and benefit corporation adhere to
the principle of freedom of organization espoused by the stakeholder governance
theory.

5 Possible Options for SE Governance Patterns

The comparative study reveals the absence of uniform governance patterns. This is
particularly true for stakeholders’ participation and empowerment, which goes from
(mere) consultation to what is close to inclusion at all levels of the organization. In
view of this, two options seem possible, with drastic consequences on the possibil-
ities to bring together all legal forms under an umbrella, and ultimately within an SE
model law:

1. Define the governance patterns to be met to qualify as an SE and exclude from the
definition of an SE all entities that do not meet these criteria. Under this option, all
legal forms under review cannot be brought together under the same umbrella.

In terms of autonomy, this option entails defining the percentage of voting
rights and/or representation at the board level (in relative terms) of public
authorities. In any case, the percentage should be set below 50%.

In terms of stakeholder participation and empowerment, this option entails
defining the required type of stakeholder involvement (involvement through
consultation, advisory board, or inclusion at the governing body level with voting
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rights). In this respect, a clear distinction from CSR-related requirements is
necessary. In other words, stakeholders’ participation must go beyond mere
consultation, made indirectly mandatory through the managers’ duties of care
and diligence. The following possibilities can be envisaged, alone or together:

— Provide for the implementation of an advisory stakeholder’s board that the
governing body will have to consult, mandatorily, before every important
decision.

— Attribute one or more seats in the governing body to the representative(s) of
major stakeholders.

— Mandate an annual consultation of stakeholders on the program and planning
of next year’s commercial activities.

— Provide important stakeholders with a veto right on governing body decisions.

— Subject the report on stakeholders’ participation to the auditing of a central
authority, with the publication of both the report and the authority’s opinion on
the website of this authority.

With regard to the decision-making process, the legislator should decide
whether a democratic principle (one person, one vote) is to be recommended,
imposed, or abandoned. Knowledge and expertise have more to give than mere
representations. A clear allocation of responsibility would be preferable. Instead
of focusing on the power to be attributed to the assembly and the way to cast
votes, the right of the general assembly to revoke the board members should be
canceled, while the duties of care and loyalty of the board members should be
ensured to converge toward the social mission. These will further limit the power
of the capital holder in an SE. Therefore, the primary responsibility of a UK CIC
of fulfilling a social purpose needs to be imitated. A priority amongst the purposes
in favor of the social mission, in case of misalignment of the purposes, is more
appropriate. An ideal scenario is to give stakeholders the right to sue members of
the governing body for liability. This right of stakeholders to sue members of the
governing body may derive from laws imposing reporting duties and prohibiting
misleading information.

In terms of distribution constraints, the legislator should define whether such

constraints are required and, if so, to what extent. The difficulty with SEs arises in
the case of conflict of purposes, when the for-profit and social purposes are not
aligned or not equally achieved. The difference between an SE and a CSR-oriented
enterprise is the predominance of a social purpose in case of conflicts. To some
extent, profit distribution constraints may help solve this conflict. A dissolution
allocation constraint as well as a transfer of asset constraint should be imposed.
Other profit and asset distribution constraints may be avoided if there is a mandatory
hierarchy clause on the predominance of social purposes in case of conflict of
purposes.

2. Reevaluate governance patterns as a tool for framing social means. The gover-
nance dimension of SEs may be adopted as a supportive pillar for the other two
(social and economic dimensions) rather than as a separate founding pillar. This
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allows for the regrouping of all kinds of SEs under the same umbrella, including
all the legal forms under review. In other words, the idea is to adhere to the
social innovation school of thought when defining SEs rather than adopt the
democratic governance and participatory nature of EMES. This approach
implies that the governance dimension of SEs should not be seen as a stand-
alone pillar (as suggested by the European Commission) but rather as supportive
of the social and economic dimensions. This may not be inconsistent with the
organizational theory as it allows for different organizational and governance
structural mechanisms, so long as they support a positive social impact mission
and then legitimize it. Any form of stakeholders’ involvement and empower-
ment, even though it does not reach the degree of inclusion at all organizational
levels, may be considered as sufficient so long as social innovation is achieved.
Social innovation may result from new services, a new quality of services, new
methods of production, new production factors, new forms of organization or
collaboration/participation, or new markets.

The governance mechanism will then adapt to social innovation and reflect
the peculiarities of the latter. Schmitz’s opinion®® merits espousal: innovation
will most probably be social at the input, means/processes, output, and outcomes
levels. At the process level, innovation will imply stakeholders’ involvement
(and not necessarily inclusion) to achieve the “working together” suggested by
Mulgan® and Johnson.'® When assessing the output and outcomes levels, a
regular reporting duty appears to be necessary, as well as a participatory tool and
source of legitimacy toward the community. The necessity of mandatory distri-
bution constraints would no longer hold interest, and the decision-making
process not based on capital may take other forms than the one person, one
vote principle, with different rights attributed to stakeholders depending on their
importance in achieving the social innovation.

The advantage of option 2 is that it embraces all legal forms and types of SEs and
does not risk weakening the movement. The social entrepreneurship movement will
then not be considered a separate movement. Difficulties will remain in trying to
grasp the concept of innovation within a legal framework or in defining which entity
decides (e.g., public authority, market), and according to which criteria and timeline,
to allow a project to reach maturity without resulting in a deficient project.

Option 1 has the advantage of offering a way to define SEs in organizational
terms, with governance patterns. The forms linked to the social entrepreneurship
movement (such as benefit corporations) may not be qualified as SEs unless it is
renouced to the stakeholder’s inclusion and distribution constraints. However, an
organizational definition may justify the advantages and incentives. Option 1 may be
used to draft an SE status instead of a new legal form. This way would be favourable
to the social entrepreneurship movement and those other actors closer to the
for-profit world and its mentality. Promotion may then take the form of a public

%8 Schmitz (2015), p. 36.
%Mulgan (2012).
190 yohnson (2010).
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support and incentives, competition laws tolerance, easier access to public procure-
ment (reserved contracts), increase of points in a public procurement competition and
even to tax advantages (either for the entity itself or for investors).

6 Conclusion

The present analysis found no common denominator in terms of governance struc-
ture that would allow the legal forms of SEs to be grouped under the same umbrella
or an SE model law. Even at the European level, there is no uniformity in the
governance patterns of the legal forms of SEs.

These distinctions in patterns explain the failure of the attempt to define SEs in
organizational terms and the difficulty in conceptualizing instruments to promote the
movement from an organizational perspective. The way stakeholders’ participation
is envisaged by each legal form is symptomatic of the inconsistency of the move-
ment in governance terms. Such participation varies from consultation to quasi-
inclusion at the governing body level. This diversity does not help promote the SE
movement from a tax perspective. Thus, legal forms closer to not-for-profit organi-
zations are treated like charities, whereas other forms are treated as pure for-profit
entities.

Thus, this research identified two options: either define the governance patterns to
be met to qualify as an SE and obtain any related advantages (whether under tax,
public procurement, or other laws) or avoid an organizational definition and instead
consider the governing dimension of SEs as a supportive pillar for the social and
economic dimensions. As legal forms of SEs continue to multiply, a decision has to
be made to avoid staying in a legal and conceptual limbo that is not favorable for the
promotion of SEs. Pursuing the first option is highly recommended. That being said,
a similar study on SE statuses would complete the research and help identify the
legal forms to keep and those to abandon in favour of a legal status.
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Community Benefit Societies (Restriction on Use of Assets) Regulations 2016
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1 Introduction

In general, tax legislation applies broadly. Companies that meet the requirements for
corporate income tax are taxed, and so are transactions that meet the requirements of
value-added tax (VAT). Most tax legislation predates the emergence of social
enterprises. It does not always cater to the hybridity of social enterprises that pursue
both a financial profit and a social benefit. Killian and O’Regan (2019) noted that for
that reason, taxation can act as a, perhaps unintended, systematic constraint on social
innovation within for-profit businesses. They define this hybridity as the combina-
tion of diverse elements. This includes combining goals of profit and of social value
creation, elements that were traditionally housed in separate and separately taxed
entities. In addition, social enterprises blur the lines between the public sector, the
private for-profit sector and the charitable sector. Jurisdictions use different terms to
address charities and the charitable sector, including philanthropic organizations,
non-profit organizations, public benefit organizations and non-governmental orga-
nizations (NGOs). This chapter will use the term ‘charities’ to refer to these kinds of
organizations without referring to a specific definition or legal context.

Some social enterprises may meet the definition of charity in certain jurisdictions
and thus benefit from tax incentives for charities. Others might be able to benefit
from specific, newly introduced, tax incentives especially adopted to further social
enterprise models. The approach jurisdictions take is, as we often see in tax matters,
quite diverse. ' Many countries do not have specific tax benefits for social enter-
prises, but some do provide for such benefits. According to the European Commis-
sion (2020, p. 92), in the European Union (EU), the latter group includes Austria,
Denmark, Estonia, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lith-
uania, Luxembourg, Poland, Portugal, Romania, Slovakia and Spain. Such incen-
tives include corporate tax exemptions for retained profits, VAT exemptions or
reduced rates and tax deductions granted to private or institutional donors. However,
the European Commission (2020, p. 92) observed that in most countries, the fiscal
framework within which social enterprises operate is rather complex and
fragmented. According to the Commission, few countries have developed a clear
policy providing specific and consistent fiscal incentives for social enterprises that
are designed to address the specific needs of social enterprises and help them grow.
In the Action plan for the social economy, the European Commission (2021, p. 6)
acknowledged that taxation is an important policy for the social economy, and it
repeated that few countries have developed a specific and consistent taxation
framework for social enterprises. The Commission added that many provide incen-
tives, ranging from corporate tax exemptions on retained profits to VAT exemptions
or reduced rates, social insurance costs reduced/covered by subsidies or tax reduc-
tions for private and institutional donors, but that access to these incentives can be
complex. In addition, the Commission mentioned that the different actions do not
always benefit from appropriate coordination. The European Commission aims to

1European Commission (2020), p. 92.
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publish guidance on relevant taxation frameworks for social economy entities based
on available analysis and input provided by Member States’ authorities and social
economy stakeholders. * In addition, it wants to provide recommendations in relation
to specific policies, such as taxation.

This chapter examines this complex relation between social enterprises and
taxation and questions whether it can be characterized as living apart together. The
focus is not on a specific country, although various examples will be mentioned. As
specific tax measures for social enterprises are a form of tax incentives, Sect. 2
briefly discusses this public finance concept. Section 3 touches upon an important
legal constraint on introducing such incentives for social enterprises in the European
Union (EU): the prohibition of state aid. Section 4 focusses on the taxation of profits
of social enterprises and Sect. 5 on the relevant tax aspects for their funders.
Section 6 discusses value-added tax (VAT) issues social enterprises may encounter.
The VAT that applies in the EU has been copied (with variations) by many non-EU
Member States. For that reason, this chapter focusses on the EU VAT legislation as
included in the VAT Directive * in relation to social enterprises. Section 7 concludes
the chapter.

2 The Public Finance Concept of Tax Incentives

The primary function of tax legislation is to raise a budget for government expen-
ditures. In addition, tax legislation can be used to promote policy goals such as
fostering social enterprises. This is called a tax incentive. * The Organisation for
Economic Co-operation and Development (OECD) (2010, p. 12) defined tax incen-
tives as ‘provisions of tax law, regulation or practices that reduce or postpone
revenue for a comparatively narrow population of taxpayers relative to a benchmark
tax’. Tax incentives can take various forms. Examples are exemptions from the tax
base or from the definition of taxable subject, specific income deductions, tax credits
and reduced rates.

Tax incentives may be perceived as free lunches, but they are not. A tax incentive
reduces the tax income of the government, for which reason the government must
increase the tax burden of other taxpayers, increase other taxes or reduce spending.
Just as direct subsidies, tax incentives are a cost for the government. Government
agencies sometimes prefer a tax incentive over a direct subsidy as these do not
reduce their budget, but only the income of the Ministry of Finance. For the Ministry

2European Commission (2021), p. 8.

3Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax
as later amended (consolidated text as of 1 July 2021: http://data.europa.eu/eli/dir/2006/112/2021-0
7-01).

4One of the alternative terms is ‘tax expenditure’. For a more elaborate discussion, I refer to Hemels
(2017a).
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of Economic Affairs, an ineffective tax incentive for social enterprises might,
therefore, be more attractive than a more effective direct subsidy which reduces its
budget. For the government as a whole, this is not desirable. Ideally, tax incentives
are accounted for and controlled in the same way as direct subsidies to ensure
efficient and effective use. This is often not the case.

Many tax experts are not in favour of tax incentives. Some of their arguments
apply to direct subsidies as well, but others are more specific to tax incentives. The
OECD (2010, pp. 25-34) identified the following theoretical and practical allega-
tions against tax incentives:

* Fairness: lobby groups can have a strong political influence when pleading for tax
incentives. The benefit of such an incentive is big for the small group that
benefits, and the costs are borne by a large group of anonymous taxpayers.

» Efficiency and effectiveness: difficulty in evaluating existing tax incentives and
weaknesses in reporting in the budget.

+ Complexity: tax incentives can increase the complexity of the tax system.

» Revenue sufficiency: difficulty to estimate the costs of tax incentives.

* Growth of tax incentives: these tend to evade systematic and critical review. As a
result, they can grow over time and avoid reform, reduction or repeal.

The OECD (2010, pp. 24-25) also identified conditions under which tax incen-
tives are most likely to be successful policy tools to achieve their objectives:

* Administrative economies of scale and scope: tax incentives might lead to less
administrative costs than direct subsidies.

» Limited probability of abuse or fraud: where detailed verification is not necessary,
a tax benefit can be cost-effective, especially as information from third sources is
available which can be used to check the claim of the taxpayer.

* A wide range of taxpayer choice: the distinctions among different activities that
qualify for governmental support may not be considered important, in which case
a simpler reporting and verification process through the tax system might be more
efficient than a direct subsidy.

Tax incentives must be considered relative to alternative policy tools such as
spending programmes, regulation, and information campaigns. They are not neces-
sarily a better or worse policy instrument. Policy objects and fiscal policy consider-
ations should determine the best instrument. In addition, tax incentives must be
democratically controlled, accounted for and evaluated in the same way as direct
subsidies. As this is currently not always the case, tax incentives are, in that respect,
inferior to direct subsidies and should be used with care.
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3 State Aid Constraints in the EU

EU Member States are not completely free to introduce support schemes for social
enterprises. Among others, these must not infringe the state aid rules of
Articles 107-109 of the Treaty on the Functioning of the European Union
(TFEU). ° Article 107 TFEU prohibits granting aid through state resources, which
distorts or threatens to distort competition by favouring certain undertakings or the
production of certain goods. Durand et al. characterize competition and state aid
rules as important constraints for the regulation and application of public interests. °

Several forms of state aid are allowed. Examples are aid with a social character
that is granted to individual consumers without discrimination related to the origin of
the products concerned, ' aid to make good the damage caused by natural disasters
or exceptional occurrences ® and aid not exceeding €200,000 over any period of
3 fiscal years per undertaking (de minimis). ° The latter might be useful when
incentives are specifically aimed at small-scale social enterprises. The state aid
regime requires sufficient evidence of market failure and the necessity and propor-
tionality of the intervention.

Certain forms of aid may be allowed where it does not affect trading conditions
and competition in the EU to an extent that is contrary to the common interest. This
includes several kinds of activities that might be conducted by social enterprises,
such as aid to promote the economic development of areas where the standard of
living is abnormally low or where there is serious underemployment and of certain
regions in view of their structural, economic and social situation; 10'2id to facilitate
the development of certain economic activities or of certain economic areas, where
such aid does not adversely affect trading conditions to an extent contrary to the
common interest; ' and aid to promote culture and heritage conservation, where
such aid does not affect trading conditions and competition in the Union to an extent
that is contrary to the common interest. '* Notification and approval of the European
Commission are necessary before Member States can introduce such aid.

In addition, the General Block Exemption Regulation (GBER) '° provides that if
certain requirements are met, several categories of aid are exempt from the notifica-
tion obligation. This includes regional aid; aid to small and medium-sized enterprises

SFor an elaborate discussion of these state aid constraints, I refer to Luja (2017).
SDurand et al. (2021), p. 560.

7 Article 107(2)(a) TFEU.

Barticle 107(2)(b) TFEU.

°Commission Regulation (EU) No 1407/2013 of 18 December 2013 on the application of Articles
107 and 108 of the TFEU to de minimis aid.

19 Article 107(3)(a) TFEU.
' Article 107(3)(c) TFEU.
12 Article 107(3)(d) TFEU.

13 Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of aid
compatible with the internal market in application of Articles 107 and 108 of the Treaty.
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(SMEs) in the form of investment aid, operating aid and access of SME:s to finance;
aid for environmental protection; aid for research and development and innovation;
training aid; recruitment and employment aid for disadvantaged workers and
workers with disabilities; social aid for transport for the residents of remote regions;
aid for broadband infrastructures; aid for culture and heritage conservation; aid for
sport and multifunctional recreational infrastructure; and aid for local infrastructures.
This might give EU Member States the possibility to support specific activities or
specific social enterprises without breaching the state aid prohibition.

4 Taxation of Profits of Social Enterprises

Profit taxes tax profits. They do this by applying a certain tax rate on the taxable base.
Both the definition of the taxable base—profits—and the tax rates vary widely
between countries. Some countries apply one profit tax rate, while others apply a
different (higher or lower) rate for higher or lower profits. Profit taxes levied from
legal entities go under various names, such as corporate income tax and corporation
tax. This chapter uses the term ‘corporate income tax’.

Liability to corporate income tax is often primarily based on the legal form of a
company. For example, a limited liability company (LLC) will usually be liable to
corporate income tax. The aim of the company, whether it pursues a profit for its
shareholders, social objects or both, may not be relevant. If the company does not, in
fact, make profits (which may not be the same as not pursuing a profit), there is no
tax base and, hence, no taxation. Gifts, subsidies and grants received may, under
certain circumstances and depending on the legislation in a specific jurisdiction, be
regarded as profit and thus, in principle, be taxable.

The European Commission (2020, p. 94; 2021, p. 6) observed that few countries
address tax measures only for social enterprises or design them specifically in
coherence with the entrepreneurial nature of social enterprises. In some cases, a
profitable social enterprise may benefit from tax incentives not specifically aimed at
them to reduce their tax burden. As will be discussed in the remainder of this section,
this may have serious drawbacks.

4.1 Tax Exemptions for Charities May Apply to Certain
Social Enterprises

In several countries, carrying on a business does not necessarily lead to the loss of
charitable status. Various jurisdictions even exempt charities from corporate income
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tax. An example is Australia. '* As countries use different definitions of (and
terminology for) charities, exemptions might have a narrow or wide scope
depending on the specific jurisdiction. Some social enterprises may benefit from
such an exemption, but others will fall outside the definition of ‘charity’.

A social enterprise that can meet the requirements and qualifies as a charity may
make use of a corporate income tax exemption. This may not only entail that no tax
is due, but it may also mean a liberation from administrative obligations. However,
as specific administrative obligations may be in place for charities, this does not
necessarily mean that such charities are completely free from administrative
burdens.

In other jurisdictions, the business income of charities is taxed. For example, in
the United States (US), this is taxable under the unrelated business income tax. 15

As Gani (2021, p. 543) observes, the label of being tax exempt or of being a
charity (which might, depending on the jurisdiction, coincide) indicates a recogni-
tion of the entity’s utilitarian status by the state. It is a form of, in Gani’s words,
‘State stamp’, which guarantees that the entity receiving it brings some kind of
special utility through its activity. Not the tax benefits as such, but the label may be
most relevant. According to Gani, this label is in Switzerland probably the most
important reason to pursue a tax-exempt status. In the Netherlands, having a
charitable status has a similar effect. For example, in the Netherlands, for both
private and public (local authorities) funding, this status is often required to be
eligible for grants. Both in Switzerland and the Netherlands, this might be problem-
atic for social enterprises.

4.2 Legal Forms Required for Charities May Not Meet
the Needs of Social Enterprises

Often, strict requirements are imposed on charities. These might not always suit
social enterprises.

In Germany, the gemeinniitzige GmbH (gGmbH), a non-profit company with
limited liability under German law, is exempt from corporate income tax. However,
the entity must pursue charitable purposes and promote the public benefit. '® It is
bound by many restrictions. For museums, hospitals and educational organizations,
the gGmbH is an attractive legal form, '’ but for social enterprises with a more
commercial character, it does not seem to be suitable.

14See for example the Australian High Court decision of Federal Commission of Taxation v Word
Investments Limited [2008] HCA 55 as discussed in Martin (2021), pp. 525-526.

15Sections 511-514 Internal Revenue Code.
168 52 AO and § 53 AO Abgabenordnung.
17Firma.de (2020).
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Several jurisdictions restrict the exemption to legal forms traditionally used by
charities. This may be problematic for innovative business models that do not use the
traditional legal forms for charities, such as foundations, but instead use legal forms
that were traditionally used by for-profit corporations, such as limited liability
companies. Killian and O’Regan (2019) observed in the context of Ireland that it
raises concern of social enterprises that tax benefits only apply to certain legal forms
whereas social enterprises prefer legal forms traditionally used by regular for-profit
enterprises, such as the limited corporation.

In some cases, this may lead to social enterprises exchanging their hybrid origins
for a structure that fits tax legislation better, e.g. a charitable part and a business part
with the matching legal forms, such as a foundation and a limited liability company.
Vitello (2011, pp. 568, 578) discusses such structures that consist of a joint venture
between a non-profit and a for-profit company, each owning a share in a for-profit
company that pursues a socially beneficial purpose but may not generate substantial
revenue and a foundation and another tax-exempt organization investing in a
for-profit LLC having a charitable purpose for its primary goal. Martin (2021,
pp. 529-531) describes three Australian case studies on how some social enterprises
carry on their businesses through either a charity, a for-profit entity or a hybrid
structure. She discusses the limitations social enterprises encounter when they have
to operate within the constraints of the charitable status, which might induce them to
opt for a for-profit legal form. This, however, has other drawbacks (including the
lack of tax incentives). The third case study she describes is a social enterprise with
charitable status that incorporated a limited company that ran the business. She
observes that running such a structure can be expensive as there will be a range of
legal obligations that need to be complied with. She points out that such costs may
stop newly incorporated social enterprises from adopting this model but that it may
be a realistic option once the social enterprise becomes successful. Durand et al.
(2021, p. 559) describe similar problems in France using the case study of the
Simplon project, which was forced to create three organizations: a simplified limited
liability company, an endowment fund and an association This forced hybridization
is perceived by the founder as the source of many complications in the management
of the project, particularly in terms of governance and human resources.

Such workarounds may mean that tax barriers for social enterprises influence
their legal structure, whereas the general idea is that the tax system should be neutral
towards business decisions, such as on how an enterprise is legally structured. The
European Commission (2020, p. 94) observed that tax benefits that only apply to
certain legal forms may push social enterprises to choose legal forms that are not
consistent with their aims.
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4.3 Specific Legal Forms for Social Enterprises Often Not
Eligible for Tax Benefits

Anheier (2021, p. 8) observed that most EU Member States were reluctant to
propose policies that would address the shifting boundaries between public and
private and between ‘not for profit’ and ‘for profit’. As is discussed in Part III of this
book, some countries developed specific legal forms for social enterprises. However,
these are usually not granted a special tax status. In the EU, this can partly be
explained by state aid concerns, but competition concerns also cause non-EU
jurisdictions to be cautious in this respect.

For example, the US low-profit limited liability corporation (LLLC) for organi-
zations whose mission is primarily social and the benefit corporation for enterprises
that combine a profitable trade with a social focus are not tax exempt because they
are still for-profit entities. An LLLC may elect to be treated as a tax transparent
partnership, in which case it will not be taxed itself but the partners will (depending
on their tax status). The treatment of non-transparent LLL.Cs and benefit corpora-
tions thus differs from the US tax treatment of charities, which can obtain a
tax-exempt status. 18

Similarly, the UK community interest company (CIC), which is designed for
social enterprises that want to use their profits and assets for the public good, is liable
to UK corporation tax as a company and, unlike charities, is not entitled to any
specific corporation tax exemption. A CIC cannot obtain charitable status, but a
charity may own a CIC and such CIC is allowed to pass on assets to the charity. '*
More in general, if a CIC donates surpluses to a charity, it may deduct the amount of
such donations and thus reduce the taxable profit for corporation tax purposes.

The Netherlands is contemplating the introduction of a legal form for a limited
liability company (BV in Dutch) with a societal purpose (maatschappelijk doel in
Dutch), the BVm. *° This would also not be given a special tax treatment and cannot
obtain the Dutch charitable status.

4.4 Specific Tax Benefits for Social Enterprises

Some jurisdictions introduced specific corporate income tax exemptions for social
enterprises that use the legal status developed for them. According to the European
Commission (2020, p. 74), the tax breaks usually relate to exemptions for new social
enterprises hiring (mainly disadvantaged) employees.

8Based on article 501(c)(3) Internal Revenue Code, which allows certain charitable organizations
to be exempt from paying federal income taxes.

1°Office of the Regulator of Community Interest Companies (2017), p. 8.
20 Available at https:/www.internetconsultatie.nl/bvm.


https://www.internetconsultatie.nl/bvm

86 S. Hemels

Work integration social enterprises in Belgium may benefit from a tax reduction
when they put part of their profits into an asset lock scheme. ' Italy exempts retained
profits of entities with a social enterprise legal status from corporate income tax and
applies corporate income tax on only 3% of the compulsory retained profits of social
cooperatives. >

However, the European Commission (2020, p. 94) observed that linking fiscal
benefits to specific legal forms creates an uneven landscape as social enterprises
adopt different legal forms. In some countries, social enterprise legislation defining
new legal status/qualifications has failed to introduce an advantageous fiscal treat-
ment for all the entitled entities. According to the European Commission (2020,
p. 94), these circumstances contribute to explaining the scarce number of associa-
tions, foundations and limited liability companies that have chosen to register as
social enterprises in Belgium and Italy.

According to the European Commission (2020, p. 70), recognition via legal status
seems to have been not fully effective, especially in those countries where, out of
fear of creating unfair competition with conventional enterprises, tight burdens and
administrative constraints and irrelevant tax breaks have been introduced for social
enterprises.

4.5 Other Tax Benefits

In some circumstances, social enterprises may apply tax benefits not specifically
designed for them. An example is an exemption for small companies. However, if
such exemption is linked to specific legal forms without shareholders, such as
foundations or associations (as is the case in the Netherlands), social enterprises
that prefer a shareholder structure are not able to benefit from these incentives. The
same applies to incentives for start-ups that do not apply to mature social enterprises.

Some social enterprises may make use of research and development (R & D)
incentives many ** jurisdictions include in their corporate income tax (or other
taxes). However, such incentives, specifically those related to patents, may not
always foster knowledge sharing, open access and open source and thus not cater
to innovative, social business models and newcomers but instead protect the interests
(and profits) of established companies. ** The requirements of such incentives might,
for that reason, not fit the social goal of social enterprises.

2'Nyssens and Huybrechts (2020), p. 45.
22Borzaga (2020), p. 36.
2De Boer et al. (2019), p. 37.

24CPB Netherlands Bureau for Economic Policy Analysis et al. (2014), Bijlsma and Overvest
(2018), and Hemels (2020).
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5 Taxation and Funding of Social Enterprises

Just like any other enterprise, social enterprises need capital to work with. Because
of their different earning model, social enterprises may not always be able to use the
same arrangements to obtain their funding. The type of funding will often be related
to the phase the social enterprise is in. The more mature and the less risky a social
enterprise becomes, the more regular funding will be available. Some social enter-
prises will never (want to) reach that stage and will always rely on alternative
funding. This section discusses the tax aspects of three different types of funding:
donations, loans and investments.

5.1 Donations

In an initial phase, social enterprises might not have access to either capital markets
or loan markets. The business model may be too risky for regular investors and
banks. In those cases, companies, individuals and charities may donate a starting
capital to the social enterprise. Such donations may also be used as seed money or
growth finance, helping to reduce the initial risk and making it possible to attract
other funding in the form of investments and loans. Gani (2021, p. 537) gives the
example of social enterprises that want to develop devices for the world’s poorest
countries or that are seeking medicine for diseases that are only found in such
countries. He observes that these companies generally operate with start-up capital
that comes from a donation or public or private subsidies and that with this seed
money, development is conducted and, in the best case, a product is developed and
then sold at a price that is just enough to cover research and production costs and to
enable the company to start researching a new product or drug.

A donation means that there will not be a direct financial return flowing from the
social enterprise to the donor. Of course, there might be, just as with any donation, *°
an indirect benefit, such as a warm glow feeling, an increase in reputation or meeting
the demands that society or the market make for a corporate socially responsible
behaviour.

If the social enterprise does not have charitable status, gifts made by individuals
will in most cases not be eligible for tax breaks for charitable giving. For example, as
CICs cannot obtain charitable status in the UK, no Gift Aid can be claimed on
donations to such CICs.

However, if there is a business rationale for the donation, such as corporate social
responsibility (CSR) policy (which includes but is certainly not limited to sponsor-
ing), companies in certain jurisdictions might be able to deduct the donation as

% Bekkers and Wiepking (2011).
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business costs. 2® Whether this is possible depends on the national corporate income
tax law.

5.1.1 Charities Not Always Allowed to Donate to Social Enterprises

Not all jurisdictions allow charities to keep their charitable status if they make
donations to social enterprises. Bitterovd and Surmatz observe, based on a
DAFNE/EFC survey, that some European countries >’ explicitly allow charities to
give grants to for-profit organizations such as small green start-ups but that other
countries ** do not allow this kind of activity. ** From the overview in the survey, it
follows that in several countries, ** it is allowed in theory but may be difficult in
practice.

The Netherlands belongs to the last group. The Dutch tax administration can be
reluctant to regard donations to for-profit entities as charitable. As the Dutch
charitable status requires that at least 90% of the spending is for the public benefit,
this point of view can be problematic. This might effectively make it impossible to
fund social enterprises and help them up on their feet, not just in monetary terms but
also in reputational terms. If a well-renowned charity has donated money to a new
social enterprise, it might be easier for that social enterprise to attract funds from
other market parties as well. As there is a clear rationale for such donations in
specific cases, the Dutch philanthropic sector has asked the Dutch Ministry of
Finance to regard donations to for-profit entities as charitable if the donation pursues
one or more of the philanthropic objects of the charity. It is not clear whether the
Ministry of Finance is willing to meet this wish of the sector.

5.2 Tax Assignation Systems

Instead of or in addition to tax incentives for charitable giving, some countries allow
taxpayers to assign a certain proportion of their tax due to an organization of their
choice. Originally, such tax assignation systems were introduced for churches, but
nowadays, they also include other organizations. According to the European Com-
mission (2020, p. 74), this may include social enterprises, although it might be that
these are mainly social enterprises that fulfill charity requirements.

25For a more elaborate discussion I refer to Hemels (2021).

%7 Albania, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Hungary, Luxembourg, Liech-
tenstein, Montenegro, North Macedonia, Norway, Poland, Portugal, Romania, Slovakia, Spain,
Ukraine, United Kingdom.

28Czech Republic, Denmark, Finland, France, Italy, Latvia, Malta, Sweden, Kosovo, and Turkey.
2 Bitterova and Surmatz (2021), p. 31 and the full overview on p. 97.
30Egtonia, Russia, Serbia, Switzerland.
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Tax assignation systems make the decision-making on how to spend that portion
of tax revenue more democratic. Usually, only one organization can be chosen. Italy
has applied this system since 1985: first, only for designation of 0.8% of income tax
to a church (otto per mille) but, as of 2006, also for designation of 0.5% of tax due to
non-profit organizations (cinque per mille). ' Several countries, especially in
Eastern Europe, apply this tax assignment system. Examples are Hungary, Lithua-
nia, Poland, Romania and the Slovak Republic. ** In 1997, Hungary was the first
eastern European country to introduce this system. If the designation option is not
used, the tax goes to the state. According to Néhrlich (2013), 25% of Romanian
taxpayers (2011), 40% of Polish taxpayers (2008), 46% of Hungarian taxpayers
(2007) and 54% of Slovak taxpayers used the assignation system. In Portugal, an
allocation scheme has existed since 2001. Taxpayers can allocate 0.5% of their
personal income tax to a church, religious community or charity. *>

According to the European Commission (2020, p. 74), this type of government
grant for social enterprises is less important than other forms of public support, but it
regards it as interesting for its potential impact on scaling.

5.3 Investments and Loans

Social enterprises that have some profit-making capacity may be able to attract
investments or loans. For some social enterprises (depending on the phase they are
in or the activity they perform), it will not be possible to provide an adequate
compensation for the high risk linked to such investments or loans. This is, for
example, reflected in lower interests than market rates for micro-finance.

As will be discussed in the remainder of this section, some countries apply special
tax schemes to encourage investments in social enterprises.

5.3.1 UK Social Investment Tax Relief

A rather unique 3 gcheme seems to be the Social Investment Tax Relief (SITR),
which the United Kingdom (UK) introduced in 2014. The government wanted to
enable individuals to invest in social enterprises that struggle to raise finance and that
are unable to issue shares because of their legal structure. *> SITR is one of four
venture capital schemes to help small or medium-sized companies and social

3'Mastellone (2013).
32Nzhrlich (2013) and OECD (2020), p. 89.
3 OECD (2020), p. 89.

**In the 2019 consultation of the scheme, none of the respondents mentioned being aware of
directly comparable international examples of similar tax reliefs: HM Treasury (2021b), para 3.17.

35 For an elaborate discussion of the requirements see HM Revenue & Customs (2019).
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enterprises grow by attracting investments. Under this scheme, investors can deduct
30% of the cost of their investment in new shares or debt from their income tax
liability. In addition, individuals may defer capital gains tax (CGT) by investing a
chargeable gain in a qualifying social investment. The tax incentive is thus obtained
not by the social enterprise itself but by its investors.

The idea behind the incentive is that it will allow investors to agree on a lower
return than would suit the risk related to the investment. New shares may not be
preference shares, and a debt investment may not be secured on any assets and must
not have an interest rate higher than a reasonable commercial interest rate. Neither a
loan nor the shares may be paid back within 3 years after the investment.

CICs, community benefit societies with an asset lock and charities can make use
of SITR. The entity or a qualifying subsidiary must use the money raised for a
qualifying trade or for the preparation thereof. Many activities (both inside and
outside the UK) qualify, but several do not. The reason for these exclusions is that
because of the nature of the activity, the social enterprise has access to regular
finance, or the activity is at risk of being misused by tax planners. A further
requirement is that the entity tries to make a profit. In addition, the entity may not:

* Have more than £15 million in gross assets immediately before the investment
is made

* Have 250 or more full-time equivalent employees at the time of investment

* Be controlled by another company

* Have more than £16 million in gross assets immediately after the investment
is made

The maximum amount of investment over the lifetime of the social enterprise is
£1.5 million. This includes money received by subsidiaries, former subsidiaries or
acquired businesses.

SITR was notified state aid. *® When the UK was still part of the EU, the aid
qualified either as GBER state aid or de minimis state aid (for which further
limitations of the maximum amount applied).

Limited Use of SITR

Only a limited number of social enterprises made use of the STIR. Between 2014
and the end of the tax year 2016-2017, around 50 social enterprises raised £5.1 mil-
lion of investment through SITR. *” The cost of the scheme in those 3 years was less
than £2 million in total. However, the use of the scheme increased. In 2018-2019,
75 social enterprises received investment through the SITR scheme, and £3.6 million

3See Sect. 3 for a general discussion on state aid for a discussion in relation to SITR HM Treasury
(2021a).
3"HM Treasury (2019).
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worth of funds were raised. >° In 2020, it was calculated that since SITR was
launched, 110 social enterprises has raised funds amounting to £11.2 million through
the scheme. ** That was lower than anticipated when STIR was introduced. *°

Floyd (2019) identified several challenges that might explain the limited use.
These include a lack of awareness among charities and social enterprises, the slow
pace of legislative change and SITR not being sufficiently tailored to the needs of
charities and social enterprises. In 2019, HM Treasury launched a consultation on
SITR. *! The outcome of this consultation was published in March 2021. ** Many
respondents viewed investments through SITR as an important funding option,
though many reported relying on intermediaries to assist them (para 2.8). Most
respondents felt that tax is an important lever for supporting social enterprise
funding, though opinions varied on whether it is the most appropriate lever
(para 2.28). For investors that are less motivated by the social aspects of enterprises,
the tax relief could provide an added financial incentive. Other respondents were
unsure about how far tax incentives would influence investor behaviour, with many
emphasizing that investors were more interested in other issues (para 2.31). Some
respondents felt that as a large number of their investors did not claim SITR’s
income tax relief, the government should allow them to ‘gift’ the equivalent relief
to the social enterprise as a corporation tax relief (para 2.34). A few respondents felt
that many investors using SITR are attracted by the social purpose first and that the
tax relief is more ‘nice to have’ than the primary motivator (para 3.6). Poor
awareness of SITR among investors and social enterprises was seen as a major
driver of the scheme’s low take-up. One respondent’s survey found that of 168 enter-
prises responding, 70% did not understand what SITR is, 97% had never tried to use
SITR and 70% did not intend to use it in the next 12 months (para 3.14). Other
respondents felt the low take-up was driven by the scheme’s restricted eligibility
criteria (para 3.16).

Considering the responses in the consultation and in recognition that, due to the
ongoing effects of Covid-19, it was a difficult time for social enterprises, in April
2021, the UK government decided to extend SITR for 2 more years (until April
2023) in order to continue supporting investment to social enterprises that are most
in need of growth capital. ** The government announced that it would continue to
monitor the social investment market and assess the most appropriate form of
support for the policy objectives that SITR was introduced to achieve.

All and all, the SITR experience in the UK does not seem to make a convincing
point for introducing such a scheme to investors in other countries. As a matter of
fact, the Netherlands had such a scheme between 1998 and 2007 for private investors

3HM Revenue & Customs (2020), p- 12.
3HM Revenue & Customs (2020), p. 12.
“OHM Treasury (2021b), p. 4.

“'HM Treasury (2019).

“>HM Treasury (2021b).

“SHM Treasury (2021b).
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in films. This tax incentive was rather costly and did not prove to be very effective
and efficient and was replaced by a direct subsidy. **

5.3.2 Charities Not Always Allowed to Invest in Social Enterprises

Also with respect to loans and investments, it is relevant for charities to know
whether providing such funding to social enterprises may jeopardize their charitable
status.

Bitterova and Surmatz (2021, p. 67) observed that in Europe, the legal and tax
rules are not very clear-cut but that the requirement to preserve the value of the
capital makes riskier investments more difficult. They mention an ongoing debate
regarding the need for a more favourable environment for such investments. In the
overview in the 2021 DAFNE/EFC Comparative Highlights of Foundation Laws, *°
it is stated that 26 European countries *° allow (if certain requirements are met)
foundations to allocate grant funds towards furthering their public-benefit purpose,
which (can) also generate income such as recoverable grants, low-interest loans and
equities. Seven European countries *’ do not allow this according to this overview.
The overview might not tell the whole story for all countries as, for example,
according to this overview, this would be allowed in the Netherlands, which may
be correct from a pure civil law point of view, but for the charitable status (which is a
tax status and not a civil law status), this is currently not clear-cut. For Sweden and
Liechtenstein, this is made explicit in the overview, which says that it is not certain
that such investments will enable the foundation to keep its tax privileges.

In the United States, mission-related investments (MRIs, also referred to as
impact investments) that are designed to generate both social and financial returns
are not deemed charitable activity, nor do they qualify as charitable distributions. **

5.3.3 Programme-Related Investments

In the United States, the so-called programme-related investments (PRIs) are
regarded as philanthropic spending in tax legislation. PRIs are defined as invest-
ments in which:

1. The primary purpose is to accomplish one or more of the foundation’s exempt
purposes

4 For a more elaborate discussion I refer to Hemels (2017b).

“SBitterov4 and Surmatz (2021), p. 31.

46Albania, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Czech Republic, Denmark,
Estonia, Greece, Hungary, Ireland, Kosovo, Latvia, Lithuania, Luxembourg, Malta, North Mace-
donia, Norway, Poland, Portugal, Romania, Serbia, Slovakia, Switzerland, Ukraine, and the UK.

47 Austria, Cyprus, Italy, Slovenia, Spain, Russia, and Turkey.
“BLevitt (2011).
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2. Production of income or appreciation of property is not a significant purpose, and
3. Influencing legislation or taking part in political campaigns on behalf of candi-
dates is not a purpose

Such PRIs count toward the 5% of assets that US foundations are required, under
US tax law, °° to pay out every year. The recipients of PRIs need not be within a
charitable class if they are the instruments for furthering an exempt purpose of the
charity. For example, the legal structure of LLLCs was intended to provide founda-
tions with a business entity to which they could safely make PRIs without jeopar-
dizing their charitable status. > The IRS guidance >* mentions various examples of
PRIs, including low-interest or interest-free loans to needy students, high-risk
investments in non-profit low-income housing projects and investments in busi-
nesses in low-income areas.

In the United Kingdom, PRIs are also recognised for charitable purposes. >> PRIs
that further the object of the charity are considered for the UK expenditure require-
ment. >*

In the Netherlands, the Dutch tax administration regarded PRI in the same way as
other investments. As a result, charities that engaged in PRI on a large scale could be
confronted with the Dutch anti-hoarding requirement for charities and lose their
charitable status. In 2020, the government announced that, in collaboration with the
philanthropic sector, guidance would be published on PRI that does not breach the
anti-hoarding requirement. >> This promise has not yet been met; word is that this is
due to staffing shortage at the Ministry of Finance. This indicates that such change is
not deemed to have high priority for the Dutch government.

6 Value-Added Tax Concerns of Social Enterprises

Other than is the case for corporate income tax, the starting point for VAT is not the
legal form of the entity but the transaction. For the VAT to apply, there must be a
supply of goods or services for a consideration. % A social enterprise that only
provides services free of charge, for example free advice or counselling, does not fall
within the scope of VAT. %’

“Internal Revenue Service (2021).

50Section 4942 Internal Revenue Code.

SVitello (2011).

52Internal Revenue Service (2021).

33 Charities (Protection and Social Investment) Act 2016.
34 Charity Commission for England and Wales (2017).
33 Kamerstukken II, 2019-2020, 35 437, no. 7, p. 5.

6 Article 2 VAT Directive.

STECJ 1 April 1982, Case C-89/81, Hong Kong Trade Development Council, ECLI:EU:C:1982:
121.
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In addition, if only voluntary donations are received, there is no supply for
consideration.’® This is the case, first of all, because there is no legal agreement
with the donor and, second, because there is no necessary link between the service
and the payments. Such activities are, therefore, also out of the scope of VAT.

The VAT Directive defines ‘a taxable person’ as any person (which includes legal
entities) that, independently, carries out in any place any economic activity, regard-
less of the purpose or results of that activity. °° In this respect, ‘economic activity’
has a wide scope and is an objective term in the sense that the activity is considered
per se and without regard to its purpose or results. ® It is not relevant that activities
are not for profit or pursue a social purpose. Social enterprises that supply goods or
services for a consideration will, therefore, in general be considered taxable persons
for the purpose of VAT.

6.1 VAT Exemptions

Being a taxable person does not necessarily mean that VAT must be charged on (all)
transactions. The VAT Directive includes exemptions for certain activities in the
public interest. °' These include hospital and medical care; the supply of human
organs, blood and milk; the supply of services and goods closely linked to welfare
and social security work and the protection of children and young persons; educa-
tion; supplies by non-profit-making organizations with aims of a political, trade-
union, religious, patriotic, philosophical, philanthropic or civic nature to their
members in their common interest in return for a subscription, provided that this
exemption is not likely to cause distortion of competition; the supply of certain
services closely linked to sport or physical education by non-profit-making organi-
zations to persons taking part in sport or physical education; the supply of certain
cultural services; and the supply of goods closely linked thereto.

For several exemptions, conditions may apply, such as a prohibition on system-
atically aiming to make a profit and to distribute any profit that nevertheless arises;
management by volunteers; approved prices or prices that are lower than commercial
prices; and the exemptions not being likely to cause distortion of competition to the
disadvantage of commercial enterprises subject to VAT.

In addition, many countries apply an exemption for persons with an annual
taxable (e.g. non-exempt or outside of VAT) turnover not exceeding a given

EC] 3 March 1994, Case C-16/93, R.J. Tolsma v. Inspecteur der Omzetbelasting
Leeuwarden, ECLI:EU:C:1994:80.

5 Article 9(1) VAT Directive.

SOBCy, 6 Oct. 2009, C-267/08, SPO Landesorganization Kérnten, ECLI:EU:C:2009:619, para.
16-17.

! Chapter 2 of Title IX of the VAT Directive (articles 132—134).
52 Article 133 VAT Directive.
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threshold, so-called small enterprises. 63 This threshold varies between countries. As
of 1 January 2025, the threshold may not be higher than €85,000. EU Member States
may exempt such small enterprises from certain administrative obligations. Social
enterprises that have a turnover below the threshold can, therefore, benefit from this
exemption.

6.2 The Problem of Irrecoverable Input VAT

Insofar as a taxable person uses goods and services for taxed transactions, he is
entitled to deduct VAT in respect of supplies provided to him by another taxable
person. ®* Social enterprises that are within the scope of the VAT may thus be able to
recover the VAT they paid on their inputs insofar as no exemption applies on their
supplies.

For social enterprises that are not taxable persons and thus out of scope, VAT is a
cost that cannot be recovered. The same applies to social enterprises with exempt
activities or that apply the exemption for small enterprises. This disadvantage will
probably not outweigh the advantage of not having to comply with administrative
VAT requirements for social enterprises with relatively little input VAT charged
to them.

For social enterprises that incur large costs for supplies and services (including
investments in real estate and equipment), being able to deduct input VAT may be of
great relevance. In such cases, providing exempt services or supplies or making use
of the exemption for small enterprises is detrimental.

The European Charities’ Committee on Value-Added Tax (ECCVAT) estimated
that EU charities lose about €6 billion a year in irrecoverable VAT. 55 For the UK, it
was calculated that irrecoverable VAT costs charities £1.8 billion a year. °° It was
guessed that significant amounts of the output VAT are absorbed by charities rather
than being charged to their ‘customers’ and therefore burden the charity sector. ¢’
The same problem arises for the broader group of social enterprises to which an
exemption applies or that are out of scope.

The problem of irrecoverable input VAT might induce social enterprises to ask
for a fee even if they would prefer to provide these for free. VAT thus affects the
economic decisions of social enterprises negatively. In 2020, the OECD concluded
that distortions from VAT concessions for philanthropic entities typically arise from
VAT exemptions applicable to the output of these entities and that these may result

3 Articles 281-294 VAT Directive.
% Article 168 VAT Directive.

65 https://www.eccvat.org/resources/.
561 ondon Economics (2020).
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in a competitive advantage or in a disadvantage. °® All in all, the exemptions in
certain cases have the effect of distorting economic decisions and competition,
thereby creating economic inefficiencies and a deadweight loss. *°

6.3 Reduced VAT Rates

A reduced VAT rate does not have the drawback of an exemption as it does not
restrict the deduction of input VAT. Such a reduced rate may benefit social enter-
prises. In Sweden, for example, a reduced VAT rate is applied on certain repairs to
stimulate the reuse of goods. This was part of the Swedish government’s strategy for
sustainable consumption. 7 Such a reduced rate does not apply specifically to social
enterprises as every taxable person that delivers such services benefit from it. An
exception is Italy, where a 5% VAT rate is applied for certain social cooperatives. '

6.4 Alternatives

Exemptions and reduced VAT rates are not the most efficient way to stimulate
certain economic activities. The OECD observed in 2020 that VAT exemptions,
reduced rates and zero rates can create unfair competition, especially if the incentive
only applies to philanthropic organizations and the VAT-exempt goods or services
supplied by a philanthropic entity are also provided by businesses that charge VAT
on their sales. '* Such businesses might include social enterprises that do not meet
the non-profit requirement. According to the OECD, unfair competition is the reason
why some countries, including Canada and Ireland, do not exempt from VAT certain
goods and services provided by philanthropic entities. Belgium, Chile, Colombia,
Estonia, Indonesia, Italy and the Slovak Republic do not have preferential VAT
treatment for philanthropic entities and apply the standard VAT rules.

The problem of not being able to deduct input VAT is difficult to solve within the
framework of VAT. 7> More effective solutions can be found outside the VAT
system, by granting direct subsidies. Obviously, direct subsidies also have budgetary
and competition implications, but these are less than solutions within the VAT
system. Governments can better target direct subsidies than VAT incentives, leading

S8 OECD (2020), p. 32.

% Cnossen (2003) and De la Feria (2009).

70Regeringskansliet/Finansdepartementet (2016), article 7(1)(2)(6) Mervirdesskattelagen.
7 European Commission (2020), p. 94.

720ECD (2020), pp. 32, 65.

73See more in-depth: Hemels (forthcoming).
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to less spillover effects. Strict, qualitative criteria can be established to decide
whether an entity qualifies for a direct subsidy or not.

In 2011, the European Commission specifically mentioned that Member States
can introduce targeted compensation mechanisms, outside of the VAT system, to
alleviate the cost of VAT on the acquisitions of non-profit-making organizations.
The Commission called on Member States to make use of the existing options to
alleviate the burden of VAT on non-profit-making organizations. ’*

Several countries already apply this solution. For example, when public museums
and galleries in the UK could no longer charge an entrance fee for their permanent
collections, they could no longer (fully) recover VAT. To compensate museums for
this disadvantage, the UK introduced a special VAT refund scheme "> for museums
and galleries that meet strict criteria and are listed in the VAT (Refund of Tax to
Museums and Galleries) Order 2001 (SI 2001/2879). 76 Eligible museums can
reclaim VAT incurred in relation to free rights of admission. The scheme does not
form part of the general VAT system, but certain rules in UK VAT legislation apply
to it.

7 Conclusion

As social enterprises vary widely in activities and scope, it is understandable that
governments are hesitant in granting all social enterprises a corporate income tax
exemption. Some social enterprises may benefit from such an exemption, for
example, if they meet the requirements for being a charity. In jurisdictions that
have a specific legal form for social enterprises, that legal form is often precluded
from having charitable status. The reasoning behind this is probably keeping a level
playing field between social enterprises and regular for-profit entities with similar
activities and ensuring fair competition.

Especially in relation to the funding of social enterprises, tax legislation might
have an inhibitory effect. Rules for donations and charitable expenses often do not fit
in the context of social enterprises. Some governments recognize this, whereas
others are still struggling with these hybrid and modern forms of philanthropy. I
agree with Durand et al. (2021, p. 564) that the idea that the preponderance of
profitable economic activities within an organization should inevitably imply its

74Communication from the Commission to the European Parliament, the Council and the European
economic and social committee, On the future of VAT Towards a simpler, more robust and efficient
VAT system tailored to the single market, 6 December 2011, COM(2011), p. 10. Available at
https://ec.europa.eu/taxation_customs/sites/default/files/resources/documents/taxation/vat/key_doc
uments/communications/com_2011_851_en.pdf.

73 Article 33A VAT Act 1994 and VAT Notice 998, VAT refund scheme for museums and galleries,
https://www.gov.uk/guidance/vat-refund-scheme-for-museums-and-galleries-notice-998.

76 Available at https://www.gov.uk/guidance/vat-refund-scheme-for-museums-and-galleries-
notice-998#annex.
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for-profit motives, and therefore its incompatibility with public interest is largely
erroneous.

For VAT problems of social enterprises, solutions may only be found outside the
VAT framework in the form of direct subsidies.

All in all, for the moment, the relation between social enterprises and taxation can
still be characterized as living apart together, in some jurisdictions more apart and in
others more together. The latter is more beneficial for the social enterprise sector.
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1 Challenging Times for Corporations and Capitalism

Since the 2000s but after the 2008 financial crisis at the latest, (large) corporations—
and more broadly capitalism—which were seen as tools for progress as well as
shareholders’ and investors’ profit centers, have been facing mistrust and criticism.
In recent years, several major scandals, such as the flouted environmental tests at
Volkswagen, the financial fraud at Wirecard, or the Archegos or Greensill debacle,
have provided additional illustrations of strongly criticized illegal and unethical
misbehaviors. '

In that context, research and different surveys evidenced the increasing loss of
confidence in business, especially in the USA? but also in Europe and more broadly
in all industrial countries. In Switzerland, for example, several popular initiatives
criticizing business practices obtained high vote scores, showing a part of the
population’s loss of trust.’

In addition to the usual criticism related to high-level executives’ excessive
remunerations or to short-termism in business, the numerous challenges posed by,
among other causes, climate change, inequality, and new technologies raised numer-
ous questions for the future of business and corporations.

Simultaneously, communities and people’s dependence on corporations as well
as their impact on our lives have never been so important. As summarized by
Professor Colin Mayer from Oxford University, “[t]he corporation is the creator of
wealth, the source of employment, the deliverer of new technologies, the provider of
our needs, the satisfier of our desires, and the means to our ends. [...] It is the source
of economic prosperity and the growth of nations around the world. At the same
time, it is the source of inequality, deprivation, and environmental degradation, and
the problems are getting worse.”™

Klaus Schwab, founder and executive chairman of the World Economic Forum,
stated in 2019 that the defining question of our era is: “what kind of capitalism do we
want?”” For our purposes, this translates into the following question: What shall be
corporations’ role and the place of profit in our society?

Obviously, this question—and its potential answers—have both public (public
law) and private (private law) aspects. In that respect and even if mistrust in
corporations has seriously increased over the last 20 years, the difficulties faced by

! Aggressive tax reduction strategies and the use of tax havens may also be a reason for the public
mistrust; see Tricker (2019), p. 24.

%See the poll realized already in 2014 mentioned by Gatti and Ondersma (2020), p. 4. Salter (2019),
pp- 10 et seq. See also Strine Jr (2021), p. 416.

3E. g. the Minder Initiative on abusive compensations; the initiative “1:12 - For fair wages” or more
recently the Responsible Business Initiative.

*Mayer (2018), p. 1. See also Strine Jr (2021), p. 415, who observes that the recent growth of the
financial sector and the financialization of the economy “has been a cause of greater instability,
leverage, and risk.”

5 www.weforum.org/agenda/2019/12/why-we-need-the-davos-manifesto-for-better-kind-of-capital
ism/.


http://www.weforum.org/agenda/2019/12/why-we-need-the-davos-manifesto-for-better-kind-of-capitalism/
http://www.weforum.org/agenda/2019/12/why-we-need-the-davos-manifesto-for-better-kind-of-capitalism/
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regulators and political leaders to address the abovementioned challenges and the
simultaneous loss of confidence toward political entities (e.g., due to electoral
calculations) led several academics, economists, and media to consider that corpo-
rations and business leaders may be better suited than public action to act and deliver
solutions for the entire society.’ In particular, when it comes to global issues
concerning large corporations, a “one-size-fits-all approach,” as implemented by
regulators, is not appropriate.” In addition, we consider that an improvement of the
corporate governance mechanisms and a change of the power dynamics within
corporations are appropriate means to have companies acting with consideration
for its stakeholders in order to create value over the long term.®

Finally, this view is clearly in line with the growing expectations of all stake-
holders,9 which include the shareholders, employees, managers, customers, credi-
tors, suppliers, as well as the communities in which those corporations operate. As
The Economist observed, “A growing cohort — perhaps a majority — of citizens want
corporations to be cuddlier, invest more at home, pay higher taxes and wages and
employ more people...”'” Hence, as former Chief Justice and Chancellor of the
State of Delaware Leo E. Strine, Jr., once wrote, it may be time “for all societally
important business entities — not just public companies, but large private companies
and money management firms as well — to have to use their power in a socially
responsible manner.”"'

Since 2018 at the latest, a major shift has taken place with numerous debates and
research made around the new theory of corporate purpose and its implication for
lawmakers, economists, legal practitioners, and boardrooms. The COVID-19

6Mayer (2013), p. 249. As noted in a McKinsey memo dated April 2020, “Business also has an
opportunity, and an obligation, to engage on the urgent needs of our planet, where waiting for
governments and nongovernmental organizations to act on their own through traditional means
such as regulation and community engagement carries risk” (available at www.mckinsey.com/
business-functions/people-and-organizational-performance/our-insights/purpose-shifting-from-
why-to-how).

7 Among other Edmans (2020), p. 258. In addition, as noted by Sjafjell (2022, p. 106) “legislation
has a tendency to follow events, rather than precede and thereby prevent, e.g., abuse of the
environment.”

8Strine Jr (2021), p. 423.

°See Lipton et al. (2022): “What have changed [during the past years] are the expectations of
investors and other stakeholders for (1) greater transparency, (2) deeper board engagement and
oversight, (3) greater opportunity to engage with directors and (4) responsible investor stewardship
to further long-term, sustainable value creation.”

1%Businesses Can and Will Adapt to the Age of Populism, THE ECONOMIST (Jan. 21, 2017),
https://www.economist.com/business/2017/01/21/businesses-can-and-will-adapt-to-the-age-of-
populism.

"!Strine Jr (2021), p. 399. See also Winter (2020), p. 1 “[w]e can no longer afford corporations to be
amoral.”


http://www.mckinsey.com/business-functions/people-and-organizational-performance/our-insights/purpose-shifting-from-why-to-how
http://www.mckinsey.com/business-functions/people-and-organizational-performance/our-insights/purpose-shifting-from-why-to-how
http://www.mckinsey.com/business-functions/people-and-organizational-performance/our-insights/purpose-shifting-from-why-to-how
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pandemic further accelerated this shift toward corporate social responsibility, nota-
bly to minimize the economic impact of the pandemic.'>

In our view, and despite cynical views that consider that this new approach will
not improve the situation of stakeholders and could even harm them, (1) the defini-
tion and implementation of a “corporate purpose” by the board of directors after the
involvement of all stakeholders, notably investors, as well as (2) the question that all
directors and managers of large corporations should consider regarding the way the
company is doing money and the impact of the business on its various stakeholders
are the right tools to restore trust and let corporations do what they know best:
innovate and create new solutions, products and services for customers and conse-
quently generate shared value for society.

In this contribution, we will first summarize the origins of this debate before
describing the most recent developments (Sect. 2). We will then present the major
criticisms addressed to both shareholder welfare and stakeholder capitalism theories
(Sect. 3) in order to discuss the limits of this debate, the erroneous rejection of profit,
and the new approach proposed by the corporate purpose idea (Sect. 4). Finally, we
will analyze and describe what is meant by corporate purpose and its implementa-
tion process by the board (Sect. 5) before concluding (Sect. 6).

2 Whose Interests Shall Prevail in a Corporation?
A Never-Ending Debate

In corporate law scholarship, one of the most frequent questions is certainly whose
interests shall prevail in a corporation or what are the corporation’s ends? To be
sure, this constitutes one of the two major questions of any model of corporate
governance alongside the question of control and decision-making."?

It is worth noting that the way this question is addressed as well as the answer
(s) given have substantially evolved since the incorporation of the first, historical
companies.

2.1 Origins and Evolution

Originally, corporations were created to develop and achieve a public purpose.
Charitable, educational, or ecclesiastical companies were more common than

12Strine Jr et al. (2021b), p. 1886 note that “[t]he profound human and economic harm caused by
the COVID-19 pandemic, and its harmful effects on ordinary workers, will only sharpen the societal
focus about whether our corporate governance system is working well for the many or instead
subordinating the interests of employees and society to please the stock market.”

13Bainbridge (2002), pp. 2 et seq.
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corporations with a “business purpose” for most of corporate history.'* The Dutch
East India Company, which was founded in the early 1600s, illustrates the historical
public-private use of corporations. The preamble of its charter explicitly mentioned
that the company shall “promote the interests and the wellbeing of the United
Netherlands as well as the interests of all the inhabitants of the countries involved,”
and one of its principal goals was to weaken the Spanish and Portuguese’s position
overseas.'”

Then for-profit corporations have developed, notably in the USA. In 1837,
Connecticut enacted one of the earliest incorporation acts and required a description
in the charter of a corporate object which was allowed “for the purpose of engaging
in and carrying on any kind of manufacturing or mechanical or mining or quarrying
or any other lawful business.”'® In 1874, Pennsylvania adopted a new act that
distinguished three categories of corporations: religious corporations (exempted
from property taxes), for-profit corporations (subject to taxes), and nonprofit corpo-
rations (fax exempted).

At that time, business corporations were usually under the influence and control
of management. According to legal scholars, the “management corporation” caused
American economic success in the late nineteenth century. This model focused on
the managers’ duties, including the search for investors.'” “Underlying this arrange-
ment was a ‘tacit societal consensus’ that corporate growth took priority over
corporate profits”'® even if shareholders were obviously expecting dividends.'® As
a consequence, there was clear managerial authority over the company with very
little powers granted to shareholders.?”

In the 1930s, a quarrel opposed Professors Adolph Berle and Merrick Dodd, two
prominent corporate law scholars.?' In short, Berle argues that “all powers granted to
a corporation or to the management of a corporation, or to any group within
the corporation [...] [are] at all times exercisable only for the ratable benefit of all
the shareholders as their interest appears.” Conversely, Dodd supports “a view of the
business corporation as an economic institution which has a social service as well as
a profit-making function.” In his opinion, the purpose of the corporation shall
include, in addition to profitability in favor of shareholders, the creation of secure
jobs for employees, the production of better quality products for clients, and, as far as

“Pollman (2021), p. 1426; Blair (2013), pp. 788 et seq.
15See de Jongh (2010), p. 8.

16Poliman (2021), p. 1437.

17Strine Jr (2010), p. 3.

8See Cremers and Sepe (2016), p. 69.

19US courts issued famous decisions in favor of shareholder wealth maximization such as Dodge
v. Ford Motor Co. in 1919: “A business corporation is organized and carried on primarily for the
profit of the stockholders. The powers of the directors are to be employed for that end.”
20Cremers and Sepe (2016), p. 69: “American shareholders have historically been relegated to the
role of spectators.”

2'Berle (1932), pp. 1366 et seq; Dodd (1932), pp. 1162 et seq.
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possible, greater contributions to society as a whole.?? Tt would, however, be too
reductive to consider Adolph Berle as a “blind advocate of shareholder primacy.” He
was in fact skeptical that corporate managers could be good at protecting other
corporate constituencies than shareholders.*

Thereafter, and with a significant increase since the 1970s, the disaggregated
ownership of shares by individual investors, which gave a lot of freedom to
corporate directors and managers, was progressively replaced by concentrated
ownership in the hands of large institutional investors.”* This shift “created a class
of shareholders singularly focused on shareholder value.”*

As a consequence of this phenomenon coupled with the globalization of capital
markets, which increases pressure on corporations to deliver short-term profits,® the
shareholder primacy and wealth maximization model developed. The core principles
of the shareholder primacy doctrine are generally awarded to Nobel laureate Milton
Friedman, who wrote that “a corporate executive is an employee of the owners of the
business. He has direct responsibility to his employers. That responsibility is to
conduct the business in accordance with their desires, which generally will be to
make as much money as possible while conforming to the basic rules of the society
[...] Insofar as his actions in accord with his ‘social responsibility’ reduce return to
stockholders, he is spending their money.”?’ It is worth noting that a similar concept
was already expressed in 1776 by Adam Smith, who stated that “[t]he directors of
such companies, however, being the managers rather of other people’s money than
of their own, it cannot well be expected, that they should watch over it with the same
anxious vigilance with which the partners in a private copartnery frequently watch
over their own.”®

In 1976, Michael Jensen and William Meckling coauthored the article “Theory of
the Firm: Managerial Behavior, Agency Costs and Ownership Structure,” which lays
out a theory of the firm based on the agency theory. This theory justifies shareholder
value maximization as the most effective tool for managing the agency relationship
between shareholders and managers, notably in companies with dispersed
ownership.

22Stout (2002), p. 1189.

23 See Bratton and Wachter (2008), pp. 134 et seq. regarding the frequent misreading of the debate
between Adolph Berle and Merrick Dodd.

24See notably Strine Jr (2008), p. 262 who noted that “[a]s the twentieth century ended, institutional
investors controlled well over half of the stock in American corporations, and the percentage is
continuing to rise”’; he further added that “[t]his separation of ‘ownership from ownership’ made the
triumph of Milton Friedman’s vision even more complete”.

2 Gordon (2007), pp. 1521 et seq.

26Regarding the consequences of globalizing markets and the related pressure on corporations to
deliver short-term profit, see Strine Jr (2012), p. 167.

?"Milton Friedman, The Social Responsibility of Business Is To Increase Its Profits, New York
Times, 13 September 1970, quoted by Bainbridge (2002), p. 22.

28 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (ed. 1801).
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In that respect, it is worth mentioning that, conversely to the situation existing in
the USA or the United Kingdom, an important number of listed companies in Europe
(notably in France, Germany, or Switzerland) are under the control of one share-
holder or of blockholders. Nevertheless, the analysis of the dynamics of corporate
governance using the agency theory was (and still is) frequent among academics,
even if it is not best adapted to the effective ownership structure.?’

In a famous article published in 2000, Professors Henry Hansmann and Reinier
Kraakman declared the victory of shareholder primacy over other corporate theories,
such as the stakeholder governance approach.’® For them, a “consensus” was
existing among the academic, business, and governmental elites in leading jurisdic-
tions to consider that “ultimate control over the corporation should be in the hands of
the shareholder class; that the managers of the corporation should be charged with
the obligation to manage the corporation in the interests of its shareholders; that
other corporate constituencies, such as creditors, employees, suppliers, and cus-
tomers should have their interests protected by contractual and regulatory means
[...].” To the extent that such a consensus really existed at that time, this analysis
was soon to be challenged, as we will observe in the next section.

2.2 Recent Developments

A clear shift toward stakeholder governance started in 2008 with the advent of the
subprime crisis. For many legal and economic scholars, the economic activity in
which corporations partake is a part of social activity and, as such, cannot be
analyzed independently of its impact on the community and environment.>'

As a consequence, several institutions, economic actors, and lawmakers have
promoted and embedded stakeholder governance in the USA and Europe:

* Since 2012, Larry Fink, chairman of BlackRock (the world’s largest asset
management company), has sent a yearly letter to important chief executive
officers (CEOs). The content of the letters has evolved over the years but has
had a systematic focus on sustainable returns over the longer term. In 2018, in a
letter entitled A Sense of Purpose, he wrote that “Society is demanding that
companies, both public and private, serve a social purpose. To prosper over
time, every company must not only deliver financial performance but also show
how it makes a positive contribution to society.” In his 2022 letter to CEOs, Larry
Fink emphasizes again the importance of corporate purpose, stating that “Putting

2See for instance Philippe (2020).
30Hansmann and Kraakman (2001), pp. 439 and 468.

31See in particular Mayer (2013, 2018). We can also mention here the work of the Aspen Business
and Society program which since 2009 has analyzed the question of how corporations affect society
and how corporations could produce more shared value; see Strine Jr (2021), p. 414, fn 51.
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your company’s purpose at the foundation of your relationships with your
stakeholders is critical to long-term success.”

* While the first version of the Swiss Code of Best Practice for Corporate Gover-
nance (SCBP) published in 2002 mentioned shareholder wealth maximization as
a guiding principle, the revised version of 2014 emphasizes “the concept of
sustainable corporate success as the lodestar of sensible corporate social respon-
sibility.” The revised SCBP further specifies that “corporate governance encom-
passes all of the principles aimed at safeguarding sustainable company interests.”
In this respect, while determining the strategic goals as well as the general ways
and means to achieve them, the board of directors “should be guided by the goal
of sustainable corporate development.”

e In 2016, the International Business Council of the World Economic Forum
invited Martin Lipton, one of the established opponents of shareholder primacy,
to prepare guidelines to promote a partnership between corporations and investors
and to achieve sustainable long-term investment and growth. This document,
called The New Paradigm: A Roadmap for an Implicit Corporate Governance
Partnership Between Corporations and Investors to Achieve Sustainable Long-
Term Investment and Growth,” was unanimously approved and then submitted
for adhesion by corporations, institutional investors, and asset managers starting
January 2017. This analysis explicitly rejects regulation and proposes “private
ordering through corporations and investors who best know their respective
concerns.”

* In 2018, the revised version of the UK Corporate Governance Code emphasized
the fact that companies do not exist in isolation and that successful and sustain-
able businesses need to “build and maintain successful relationships with a wide
range of stakeholders” and be “responsive to the views of shareholders and wider
stakeholders.” Within that frame, the UK Code provides that the board of
directors should “establish the company’s purpose, values and strategy, and
satisfy itself that these and its culture are aligned.”

* In early 2019, the French National Assembly and Senate adopted the Plan
d’Action pour la Croissance et la Transformation des Entreprises (PACTE).
Pursuant to this Plan, legislation was modified to consider social and environ-
mental issues in companies’ strategies and activities.*® In particular, Article 1833
of the Civil Code has been amended to set forth that the company shall be
managed in its social interest, taking into consideration the social and environ-
mental stakes of its activity.

* In August 2019, the Business Roundtable (BRT), an association formed by
influent CEOs of leading US corporations, issued a collective statement promot-
ing corporate purposes that support “an economy that serves all Americans” and

32 Document available at www.wlrk.com/webdocs/wirknew/AttorneyPubs/WLRK.25960.16.pdf.
33 Speaking before the National Assembly, French Minister Bruno Le Maire stated that “le
capitalisme que nous avons connu au XXe siécle est dans une impasse. Il a conduit a la destruction
des ressources naturelles, a la croissance des inégalités et a la montée des régimes autoritaires.”
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stressing that any corporation has a “fundamental commitment to all their
stakeholders.”**

* The 2020 statement of corporate purpose by the World Economic Forum (Davos
Manifesto 2020) explains that “the purpose of a company is to engage all its
stakeholders in shared and sustained value creation. In creating such value, a
company serves not only its shareholders, but all its stakeholders — employees,
customers, suppliers, local communities and society at large.” Within that frame,
“[a] company is more than an economic unit generating wealth. [...]. Perfor-
mance must be measured not only on the return to shareholders, but also on how it
achieves its environmental, social and good governance objectives.”

Hence, at least since 2018, the stakeholder governance trend has appeared clear,
strong, and growing.> As Leo E. Strine, Jr., observed, “[w]hen representatives of the
very business elites who have been the winners of the redistribution signal their
recognition [. . .] that our corporate governance system is broken, that is not the start
of something; it is the signal that the simmer is threatening to boil over. Before an
establishment gest burned, its wiser and more enlightened leaders often speak up to
push for a rebalancing that largely preserves the existing order and ameliorates the
conditions that have given rise to widespread discontent.”*®

Finally, many commentators consider that with the economic difficulties and the
new perspectives arising out of the COVID-19 pandemic, corporations should use
this momentum to recognize that environmental, social, and governance (ESG)
concerns and stakeholder governance are necessary elements of sustainable
business.

3 Criticism of Shareholder Wealth Maximization
and Stakeholder Governance

As we mentioned before, an intense debate has been existing for years between
scholars who champion shareholder wealth maximization and those who promote
stakeholder governance.

The core arguments that are usually presented to support shareholder value are
now severely criticized by many legal and economic scholars. Nevertheless, several
influential academics consider that the stakeholder approach is either a chimera or a

3See the statement available at https://www.businessroundtable.org/business-roundtable-rede
fines-the-purpose-of-a-corporation-to-promote-an-economy-that-serves-all-americans. It is worth
mentioning that since 1997 BRT had supported shareholder value. For a critique of this statement,
see Bebchuk and Tallarita (2020).

35Lipton et al. (2019), p. 1 stated that “2019 may come to be viewed as a watershed year in the
evolution of corporate governance” due to “the advent of stakeholder governance.”

3Strine Jr (2021), p. 412.


https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-of-a-corporation-to-promote-an-economy-that-serves-all-americans
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risk for stakeholders.’” Therefore, they request public/political actions through
policy making or still promote the benefits of the classical model. For instance, in
Switzerland, a majority of legal scholars still follow the principles of enlightened
shareholder value, according to which the board of directors and management should
take into consideration stakeholder interests and pay close attention to the effects of
the company’s operations on stakeholders since this will maximize long-term value
for shareholders. Hence, under this theory, any positive outcome for stakeholders
would then eventually be a derivate consequence of the maximization of value for
shareholders.*®

3.1 Shareholder Wealth Maximization Model

In short, under the shareholder wealth maximization doctrine, shareholders are
described as “owners” of the corporation or at least the “residual claimants of the
corporation” while the directors are viewed as “mere agents of the shareholders,”
who have a duty to “maximize the profits for shareholders.”® We will briefly discuss
these arguments.

Although the analogy with ownership rights is frequently used to illustrate the
shareholders’ position, this view creates, in our opinion, a false premise for any
analyses.

Indeed, shareholders do not have any ownership rights either on the corporation
directly or on its assets but own shares representing their contribution to the
company.*’ This analysis is coherent with the most widespread economic and
legal theory of the firm, which defines the corporation as a nexus of contracts.
Under this model, “someone owns each of those factors, but no one owns the
nexus itself,”*! Indeed, similarly to shareholders, all other stakeholders contribute
to the company: employees and managers devote time, customers purchase products,
and the community offers framework conditions for the economy.

*7See in particular, Bebchuk and Tallarita (2020) and Gatti and Ondersma (2020).

38Among others Forstmoser (2006), pp. 81 ss; Fischer (2021), 10 ss. See on that debate, Blanc
(2020), pp- 230 et seq. An example of this enlightened approach can be also found in Section 172 of
the 2006 UK Companies Act (“A director of a company must act in the way he considers [...]
would be most likely to promote the success of the company for the benefit of its members as a
whole, and in doing so have regard [...] to [...] the interests of the company’s employees, [. . .] the
need to foster the company’s business relationships with suppliers, customers and others [...] the
impact of the company’s operations on the community and the environment [...]”).

*?See Stout (2012).

“0Stout (2002), pp. 1190 et seq. As Stout (2012), p. 36 explains in a pragmatic way “[o]wning
shares in Apple doesn’t entitle you to help yourself to the wares in the Apple store.”
41Bainbridge (2002), p. 23. The Team Production Model developed by Blair and Stout (1999),
pp. 247 et seq that we embrace has similar consequences and aims at encouraging firm-specific
investments of all members of the corporation.
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Another often-cited argument to promote the shareholder wealth maximization
model is that shareholders are the corporation’s sole “residual claimants™ or “resid-
ual risk bearers.” According to this opinion, all stakeholders would have fixed
contracts conferring some protection, which would not be the shareholders’ case
as they bear the business risk. This assertion is questionable.

First, shareholders can only be considered “residual-claimants” when the com-
pany is in bankruptcy. As stressed by Stout, “[w]hen the firm is not in bankruptcy, it
is grossly misleading to suggest that the firm’s shareholders are somehow entitled
to—much less actually expect to receive—everything left over after the firm’s explicit
contractual obligations have been met.”** Indeed, a company that makes profits can
distribute dividends, regardless of the other stakeholders’ situation. Moreover, other
constituencies, such as debtholders or even employees, can also qualify as residual
claimants in view of their vulnerability to the firm’s overall performance;43 hence,
there is no ground to consider that shareholders are the sole claimants who would not
be adequately protected by contracts.**

The agency theory (and associated costs) is certainly the most cited economic
theory to justify corporate governance regulations and the increase of shareholders’
rights over management. In essence, under this model, shareholders are considered
principals who hire directors who act as agents.

If this theory has important theoretical merits, notably in the model of closely held
corporations, its premises do not apply to large or listed companies. First,
the shareholders’ meeting and the board of directors are two independent bodies of
the corporation whose obligations and duties are derived from law. Moreover, the
directors are not hired by the principals but have a contractual relationship with the
corporation itself. Even if shareholders have the legal power to remove directors, this
is practically very difficult to achieve for listed companies with dispersed ownership.
Furthermore, the appointment of management and its chief executive officer remains
a duty of the directors.

As a consequence, it does not make sense to consider the members of the board of
directors as mere agents of the shareholders.

Finally, it is worth mentioning that the shareholder wealth maximization doctrine
can be eventually detrimental to investors themselves. In other words, the myopic
focus on shareholder value “can hurt shareholders both individually and immedi-
ately, and collectively and over time.”*> For example, the pressure imposed by the
publication of quarterly results led the board of directors of many companies to limit
the investments in research and development. This policy has proven to be largely

“2Stout (2002), p. 1193.

43See Strine Jr (2021), p. 409, who notes that “[d]iversified stockholders in fact bear less firm-
specific risk than most other stakeholders, particularly corporate workers, small creditors, pen-
sioners, and corporate communities who cannot diversify away the risk of getting shafted.”
“Blair and Stout (2001), pp. 414 et seq. See also Mayer (2013), pp. 33 et seq who notes that
employees and customers are often not correctly protected by contracts.

“Stout (2012), p. 69.



112 M. Blanc et al.

counterproductive and detrimental to shareholders. One of the latest examples is
Boeing, which adopted a shareholder-centric doctrine ahead of engineering-driven
decisions and long-term strategy, which is at least one of the reasons for the Boeing
737 Max crisis.*

3.2 Stakeholder Governance Model

The recent shift from shareholder value and the numerous statements of business
leaders in favor of the so-called stakeholder capitalism (notably the 2019 statement
of the Business Roundtable) have given rise to criticisms of different kinds.*’

These criticisms were notably the object of several publications prepared by
shareholders’ primacy advocates as well as by other scholars considering that
these calls of business leaders would divert from effective solutions to protect
stakeholders, notably from an efficient action by policy makers.

One of the most recurring criticisms is related to the confusion of interests
created by this theory and the “Herculean task” that stakeholderism assigns to
corporate leaders.*® Indeed, the stakeholder governance doctrine requests the
board of directors to weigh and balance a plurality of autonomous interests of
independent constituencies. But having “several masters” or principals to serve
will confuse directors and undercut managerial accountability to shareholders. As
this was stated by the US Council of Institutional Investors, which represents public
and private pension funds as a reaction to the Business Roundtable Statement of
2019, “accountability to everyone means accountability to no one.”

In relation to this critique, several scholars consider that stakeholder governance
gives excessive discretion to the board of directors, notably with respect to the
category of stakeholders that the board wishes to support. Moreover, Lucian Bechuk
and Roberto Tallarita consider that stakeholder capitalism and the statements made
by business leaders in favor of stakeholders are aiming to give more power to the
management and insulate them from the shareholders’ influence.*’

In that respect, some scholars argue that since stakeholders are as a rule not
entitled to file claims to enforce ESG duties, the directors’ accountability and the
effective enforcement of stakeholders’ interests are at least questionable.>

46Researches evidenced that over the past 6 years, Boeing spent US$ 43.4 billion on stock
buybacks, compared with US$ 15.7 billion on research and development for commercial airplanes.

“7See notably Bebchuk and Tallarita (2020). It is also worth noting that Larry Fink in his annual
letter to corporate leaders in 2022 responded to some criticisms that “[s]takeholder capitalism is not
about politics. It is not a social or ideological agenda. It is not ‘woke.””

“8Bebchuk and Tallarita (2020), p- 20. See also Fischer (2021), pp. 10 et seq.
““Bebchuk and Tallarita (2020), p. 20.
50Gatti and Ondersma (2020), p. 20 and authors quoted.
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Finally, several authors point out that the management and board of directors
have no incentive to promote effectively stakeholders’ interests. Indeed, the mem-
bers of the board are appointed only by shareholders (except in the legal regimes that
apply codetermination, such as Germany), and they would put their “re-election in
danger” if they prefer employees or suppliers to shareholders.>!

4 Profit and Shareholders vs. Stakeholders: A False
Debate?

As mentioned, corporations face a public loss of confidence. Obviously, the disen-
chantment of public opinion toward capitalism stems from various causes. However,
“it is becoming increasingly clear that a persistent belief in shareholder value
maximization [...] as the only legitimate basis for guiding corporate strategy and
measuring corporate performance has contributed directly to this ethical drift.”>*

Similar analyses led the legislators (incl. through popular initiatives in Switzer-
land) to adopt several measures to limit management compensation mechanisms (say
on pay, the prohibition of golden parachutes, etc.). More broadly, several criticisms
were made of profit-driven companies.

In our opinion, multiple reasons make the rejection of “profit” as a constitutive
part of the corporation system flawed.>

First, it is generally accepted, at least under all western legal regimes, that
corporations shall realize incomes and try to obtain a profit.>* Profit, as generated
by a successful business activity, allows companies to hire and compensate
employees, develop new ideas and products, as well as pay taxes.” In addition,
profit is also essential to reward investors’ confidence and to finance through
dividend distribution pension funds or educational endeavors.

Second, and more importantly, the traditional debate between shareholders and
stakeholders relies on competing and irreconcilable interests: the shareholders’
financial interests on the one hand and the stakeholders’ welfare on the other hand.
This traditional approach may be viewed as “pie-splitting”: a fixed-size pie repre-
sents a company’s value (i.e., both financial and social value), and the only way to

ST Gatti and Ondersma (2020), p. 22; Bebchuk and Tallarita (2020), p. 49.

52Malcolm (2019), p. 9. See also Lipton et al. (2020a, b), “The Covid-19 pandemic has brought into
sharp focus the inequality in our society that, in considerable measure, is attributable to maximizing
shareholder value at the expense of employees and communities.” See Winter (2020), p. 15.

53See Edmans (2021).
S4E.g. in Switzerland see Article 660 of the Swiss Code of obligations.

5SEdmans (2021), quotes Merck CEO Kenneth Frazier who stated that “the price of [a] successful
drug is paying for the 90%-plus projects that fail. We can’t have winners if we can’t pay for losers.”
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increase one member’s share is to split it differently, consequently reducing others’
share.>®

As pointed out by the British Academy in its final report of the Future of the
Corporation program, that is a sterile debate. “The issue is not whether to promote
the interests of shareholders or stakeholders but how to do both by profitably solving
problems of people and planet.”’

Indeed, the concept of corporate purpose should lead to avoiding a debate
between profit-driven or socially responsible corporations to rather promote profit-
driven and socially responsible corporations.

Professor Alex Edmans, in his book “Grow the Pie. How Great Companies
Deliver Both Purpose and Profit,” considers the pie as expandable and encourages
developing a “pie-growing mentality,” as opposed to a “pie-splitting mentality.”
That means that investors do not have to take from stakeholders, and stakeholders
have no need to defend themselves from investors. A responsible business approach
is not about splitting the pie differently (e.g., sacrificing profits to increase wages or
reduce the impact of climate change) but about growing the pie through innovation
and excellence in its own business. The concept—which includes profitability as an
essential part—is “to create value for society . .. Profits, then, are no longer the end
goal, but instead arise as a by-product of creating value.””®

Is that a naive theory when considered under practical terms? It is not. Various
analyses persuasively conclude that in companies with management committed to
the company’s success in the long run, it causes a degree of trust among employees,
communities, and creditors sufficient to encourage them to devote time and make
important investments in the company.” Put differently, a more inclusive corporate
governance regime is key to attracting and retaining important investments and both
internal and external contributions to the firm’s success. Additionally, several
surveys recently demonstrated that ESG funds seemed to be highly competitive
and more resilient in the face of COVID-19 pandemic-related financial impacts than
other “standard funds.”® It is also worth noting that Bank of America Merrill Lynch

36Edmans (2020), pp. 20 et seq.

57 Final Report of the Future of the Corporation program, British Academy, 2021, p. 21 (available at
www.thebritishacademy.ac.uk/documents/3462/Policy-and-Practice-for-Purposeful-Business-The-
British-Academy.pdf). See also Lipshaw (2020), p. 1 who wrote that “the zero-sum positions of the
contending positions are a false dichotomy, failing to capture the complexity of the corporate
management game as it is actually played.”

S8 Edmans (2020), p. 26. Winter (2020), p. 6 notes that “[p]rofit is not the objective of the
corporation as such but is one outcome of this process in which the corporation seeks to be valuable
to society.”

39 See for instance Forstmoser (2005), p. 217.

%Survey available on https://www.morningstar.com/articles/970108/us-sustainable-funds-
weathering-coronavirus-correction-better-than-most-funds.
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http://www.thebritishacademy.ac.uk/documents/3462/Policy-and-Practice-for-Purposeful-Business-The-British-Academy.pdf
https://www.morningstar.com/articles/970108/us-sustainable-funds-weathering-coronavirus-correction-better-than-most-funds
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stated in a recent note that attention to ESG matters “could have helped avoid 90% of
bankruptcies” but also that “‘[glood’ companies enjoy a lower cost of capital.” ®!

Research does not conclusively show that ESG strategies would systematically
outperform traditional strategies.®” In addition, the difficulty to efficiently and
validly measure ESG performance (contrarily to shareholder value, which can be
clearly measured) and determine the applicable criteria is a challenge for rating
agencies.®® That being said, research showed that investors behave more patiently
toward high-ESG firms and are hence less likely to sell their shares in a company that
has communicated weak earnings if its ESG performance (based on several ESG
criteria which significance can—once again—be discussed®) is strong.®® In addi-
tion, it seems that several investors are ready to give a significant premium on
companies that are first in line to address climate change and related sustainability
issues. Rivian Automotive Inc.’s initial public offering, which took place in
November 2021, recently evidenced that phenomenon. The shares of this electric
pickup truck manufacturer increased by 29% on the day following the offering,
resulting in an enterprise valuation of more than US$ 86 billion.*®

In addition, research also revealed higher effectiveness and profitability when
companies elect and implement some specific ESG aspects on which they have a
greater influence (rather than addressing all stakeholders’ issues or working on all
ESG aspects simultaneously).®” As an example, an article published in 2019 con-
cluded, based on approximately 500,000 survey responses on workers’ perceptions
of their employer, that “firms exhibiting both high purpose and clarity have system-
atically higher future accounting and stock market performance, even after control-
ling for current performance, and that this relation is driven by the perceptions of
middle management and professional staff rather than senior executives, hourly or
commissioned workers.”®®

61 https://www.bofaml.com/content/dam/boamlimages/documents/articles/ID19_1119/esg_mat
ters.pdf.

2See research mentioned by Edmans (2020), pp. 91 et seq.

53 See the critiques raised by Edmans (2020), p. 92 s regarding a box-ticking approach. However,
the efforts to establish global climate-related and other ESG disclosure standards (notably by IFRS)
shall be taken into account.

%4See, for instance, the recent criticism over ESG ratings: https://www.bloomberg.com/
graphics/2021-what-is-esg-investing-msci-ratings-focus-on-corporate-bottom-line/.

55 Starks et al. (2017).

56 Acuner et al. (2021) point out that “the fact that Rivian has only produced 156 vehicles to date and
has never demonstrated the ability to mass produce electric vehicles apparently did not faze
investors.”

7See for instance Edmans (2020), pp. 64 et seq. and 202 et seq.

%8 Gartenberg et al. (2018), pp. 1 et seq.
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5 The “New” Corporate Purpose Theory
5.1 Notion

In this section, we will define the core criteria of the new theory of corporate
purpose.

For the clarity of this article, it is initially necessary to distinguish the notion of
“corporate purpose” from other related concepts, such as the (legal) “corporate
objects” or the “corporate missions and values” (Sect. 5.1.1). We will then list
several definitions proposed by academics, practitioners, and special interest groups
(Sect. 5.1.2) before citing some examples of purpose statements set by large and
well-known companies (Sect. 5.1.3). Finally, we will outline the criteria that we
selected as a tool to understand the scope and interest of corporate purpose for good
corporate governance (Sect. 5.1.4).

As we will see, this concept has also business and moral significance rather than a
purely legal scope (unlike the purpose clause in the articles of association). However,
as we will discuss below, as a result of the continuous increase of the importance of
ESG aspects for all companies and the associated risks, the board has the duty to
analyze how the company achieves its missions and to lead the materialization of a
purposeful activity.

5.1.1 Distinctions from Other Notions and Concepts

Within the context of this article, the “corporate purpose” shall be understood as the
“raison d’étre” of a corporation and concerns the role of corporations in society.69

First, it is worth mentioning that the question of the economic purpose or
“Endzweck” of the company is not discussed in this article, which concerns exclu-
sively business and for-profit corporations.

Then the notion of corporate purpose shall be distinguished from the “purpose” or
“objects” (e.g., the production and distribution of ice cream, the manufacturing of
cars, etc.) of the company, which are set by the shareholders at the incorporation of
the company or—as amended later—in the company’s articles of association. These
kinds of clauses lost a lot of importance, in particular in the USA, where they are
usually drafted as permissive boilerplate provisions™® and where the ultra vires
doctrine has eclipsed. In other countries, such as Switzerland or Germany, the
purpose clause shall still define the activity of the company and may limit the

Pollman (2021), p. 1424.

7Under § 101(b) of the Delaware Code Annotated a corporation may be incorporated or organized
to conduct or promote any lawful business or purposes. Under § 3.01(a) of the Model Business
Corporation Act, “every corporation incorporated under this Act has the purpose of engaging in any
lawful business unless a more limited purpose is set forth in the articles of incorporation.”
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possibility for the management to enter into any new business line.”' In addition to
this description of business activity, it is worth noting that a large for-profit corpo-
ration such as Nestlé SA inserted in the purpose clause of its articles of association a
sentence setting forth that “Nestlé shall, in pursuing its business purpose, aim for
long-term, sustainable value creation.”

The vagueness or imprecise character of the purpose clause in the articles of
association and/or its limited public character in several countries may have led
companies to develop corporate brands and communicate about values to market
products. As stated by professor Elizabeth Pollman, “[t]he intangible aspects of
branded goods and the associations and expectations they create for a corporation
are, of course, different than a formal legal statement of purpose in a charter. They do
not restrict a corporation’s activities or create legally binding governance commit-
ments. Their value depends on the ongoing actions and contributions of corporate
managers and employees.”’*

Finally, corporate purpose and “mission statements” are often conflated even if
they are clearly correlated. The mission statement will describe what a company
does and for whom when the corporate purpose provides the reason why the
company exists. In any case, we consider that the definition of missions and the
way such missions will be achieved are required to set a clear purposeful activity.
Indeed, as outlined by the famous “management guru” Peter Drucker in 1973, “A
business is not defined by its name, statutes or articles of incorporation. It is defined
by the business mission. Only a clear definition of the mission and purpose of the
organization makes possible clear and realistic business objectives.””>

5.1.2 Definition(s)

Corporate purpose is currently the “hottest topic in corporate governance.”’* Its
definition is, however, not settled in economic or legal literature. In addition,
economic scholars, legal practitioners, or other special interest groups do not put
equal importance on the same criteria.

Among all the numerous publications, memos, and reports on this topic, we will
mention here several complementary definitions:

"'For example, under Swiss law, Article 626 ch.2 of the Swiss Code of Obligations provides that
the articles of association must contain provisions concerning the objects of the company and, in
Germany, § 23 of the Aktiengesetz sets forth that these articles of incorporation shall specify “den
Gegenstand des Unternehmens; namentlich ist bei Industrie- und Handelsunternehmen die Art der
Erzeugnisse und Waren, die hergestellt und gehandelt werden sollen, nidher anzugeben.”

72Pollman (2021), p. 1442.
73Fred (1989), quoting Peter Drucker.
"*Fish and Solomon (2020), p. 3.
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— Professor Alex Edmans argues that purpose is “why an enterprise exists — who it
serves, its reason for being and the role it plays in the world.”””

— Professor Colin Mayer considers that the fulfillment of purpose is “the reason
why companies exist.” Purpose is then established as “an ultimate goal, not an
intermediary objective in the attainment of something else.” On that basis, he
argues that “doing well by doing good” is “a dangerous concept because it
suggests that philanthropy is only valuable where it is profitable.””®

— Professor Beate Sjafjell argues that the purpose of the company can be summa-
rized in a normative perspective “as the fulfilment of its function as an
all-important component of our economies in a way that, as far as possible,
contributes to the general goals of society (and at least does not, on aggregate,
work against them).”””

— In 2015, Harvard professors Rebecca Henderson and Eric Van den Steen
defined purpose as “a concrete goal or objective for the firm that reaches beyond
profit maximization.””® In a recent book aiming at reimagining capitalism,
Rebecca Henderson supplemented that companies with a purpose (in the sense
we consider here), “embrac[e] a pro-social purpose beyond profit maximization
and tak[e] responsibility for the health of the natural and social systems.”

— In a Wachtell Lipton Rosen Katz memorandum dated 2020, Martin Lipton,
William Savitt, and Karessa Cain broadly formulated corporate purpose as
follows: “The purpose of a corporation is to conduct a lawful, ethical, profitable
and sustainable business in order to create value over the long-term, which
requires consideration of the stakeholders that are critical to its success (share-
holders, employees, customers, suppliers, creditors and communities), as deter-
mined by the corporation and the board of directors using its business judgment
and with regular engagement with shareholders, who are essential partners in
supporting the corporation’s pursuit of this mission.””’

— According to the audit company Deloitte, corporate purpose refers to ‘“a
company’s stated role in society, connected to long-term value, and how the
company fulfills that role in the communities in which it operates. It is a concept
that involves proactive engagement in society on a broad range of social, and in
some cases political initiatives and answers the question ‘why is the company in
business, and how will it stay in business and remain relevant.”” Pursuant to
PricewaterhouseCoopers, “a company’s purpose is often expressed as the
reason it’s in business. But it’s more than that. A company’s purpose, as well
as messaging and activities, need to be aligned to the overall business strategy —
how the company will achieve long-term sustainable returns.”

75 Edmans (2020), p. 192.

"*Mayer (2018), p. 6.

7TSjiafjell (2022), p. 105.

"Henderson and Van den Steen (2015), pp- 326 et seq.
"Lipton et al. (2020a, b).
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— The British Academy Future of the Corporation program defines the purpose
of business as follows: “to produce profitable solutions for the problems of people
and planet, not profiting from producing problems for either.”

— In several articles related to purpose, McKinsey writes the following on purpose:
“it’s so much more than just a mission statement. It’s purpose. Purpose answers
the question, “What would the world lose if your company disappeared?’ It
defines a company’s core reason for being and its resulting positive impact on
the world. Winning companies are driven by purpose, reach higher for it, and
achieve more because of it.”

5.1.3 Examples of Purpose Statements

Most of the large corporations adopted a statement of purpose explaining in one or
two sentences the objective or position that the company aims at. While several of
these statements can be considered “catchwords” rather than an effective business
guideline, it is important to stress that the statement is not the only defining element
of a company’s purpose since the statement is usually developed and detailed in a
document called “purpose and values” or “mission and purpose statement,” which
lists the company’s missions, values, and culture.

The common feature observed in all purpose statements that we could review is
that they state or describe what the company does or plans to undertake for third
parties, its “raison d’étre”:

— In the 2021 version of the document “Nestlé Purpose and Values,” the Swiss
corporation Nestlé states as purpose the following: “Unlocking the power of food
to enhance quality of life for everyone, today and for generations to come.”*”

— The manufacturer of play materials LEGO wishes to “Inspire and develop the
builders of tomorrow.”

— Airbnb defines its purpose as “We help people to belong anywhere.”

— Microsoft adopted the following purpose: “To empower every person and every
organization on the planet to achieve more.”

— Purpose can change or evolve with the development of the company. For
instance, Tesla had as original statement the following: “We exist to accelerate
the planet’s transition to sustainable transport.” The current version is “We exist
to accelerate the planet’s transition to sustainable energy.” The term “energy”
instead of “transport” indicates that Tesla wants to be active not only in the
transportation (car) business but also in power sources.

80 https://www.nestle.com/sites/default/files/2021-06/nestle-purpose-values-en. pdf.


https://www.nestle.com/sites/default/files/2021-06/nestle-purpose-values-en.pdf
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5.1.4 Selected Criteria

The discussion about corporate purpose aims to explain the companies’ reason to
exist. In short, any corporation’s reason for existence is to conduct a prosperous
business, but not at any stakeholder’s expense.

In our opinion, the key elements that a company shall analyze and define while
setting and materializing the corporate purpose statement and missions are the
following:

1. A corporation aims to provide solutions or offer services (notably through
research, development, and invention) to its customers; this aspect is obviously
correlated with the (legal) objects and “branding” of the company.

2. A corporation conducts a lawful and successful business over the long term to
realize income and create profits. Even if the obligation to conduct business
lawfully seems to be mundane, compliance obligations and risk management
which derive from this basic duty require taking into consideration ESG con-
cerns, as we will elaborate below.?!

3. A corporation positively impacts society and shall not create problems or nega-
tively impact stakeholders.

4. The commitment of the board of directors and management, as well as of all
constituencies, including the shareholders, is essential to define a purpose state-
ment, its missions, and its core values. Such commitment is also required to
deliver credible actions that fully comply with the communicated purpose state-
ment and to avoid greenwashing or fairwashing abuses.

Based on the above, we consider that every company should express and develop
its corporate purpose through the following four elements: (1) definition of the
missions to be completed within the framework of the corporate objects (if defined
in the articles of association), (2) the culture and means by which the company wants
to achieve its missions, (3) the way it considers and deals with all the stakeholders,
and, finally, (4) the implementation mechanism of its purpose and missions.

5.2 Identification, Expression, and Implementation
of the Corporate Purpose by the Board of Directors

5.2.1 Identification and Expression
In our opinion, the identification and expression of the purpose and missions of the

company, which may in most cases be—at best—only implied from the perspective
of the shareholders, are business judgment issues for the board of directors to

81See below Sect. 5.2.3.
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resolve.®? But the board may not adopt a broad statement of purpose for reputational
reasons without conducting first a detailed analysis and then just “do as it pleases”
anyway.

On the contrary, the expression of the purpose requires a specific and thorough
analysis of the company’s identity, should include a list of its core values, and should
express how it may have a positive impact on society. As a consequence, the
corporate culture as defined by the board of directors “is a reflection of, and a
foundation for, the corporation’s purpose.”®?

The board’s work should be about two different aspects: why the company exists
and who the company exists for.**

If the “why” refers in particular to the business activity (products, services,
missions to achieve), the “who” has been under less scrutiny. Usually and as noted
above, most statements of purpose focus on customers. But some companies’
statement explicitly refers to employees or to environmental concerns.® Again,
research evidenced that a company’s success might depend not on its ability to act
on all stakeholders’ issues but on some (or even one) of them, especially those issues
on which it might have a greater influence. Hence, to have an impact, a company
shall prioritize some interests and accept the resulting trade-offs, meaning that some
stakeholders may not benefit from the company’s purpose-oriented activities as
others. Therefore, to be meaningful, a purpose should be selective with a clear
orientation.

That analysis also implies an assessment of the company’s social and environ-
mental impact (What does it produce, and what are the required resources [notably
energy] for the product’s development, making, use, and end-of-life treatment?)86
Obviously, it also involves the corporation’s risk profile (including climate-related
risks), which every board should know and understand. More broadly, these aspects
can be addressed through one of “the most important foundational question corpo-
rate directors and managers need to be able to answer to be an effective fiduciary
[...]1: ‘How does the company make money.””®’ Indeed, this question will force
directors “to examine closely what the company does that results in the ultimate
profitable sale of a product or service.”®

On the basis of this analysis and after a review of the business processes by which
the company conducts its activity, the board of directors and management of such

825ee Lipton et al. (2022).

83Lipton et al. (2022). As expressed by Edmans (2020), p. 211 “while purpose concerns why an
enterprise exists and who it serves, culture captures how it operates.”

84 Edmans (2020), p. 195.

85The clothing company Patagonia expresses in its statement that it is “in business to save our home
planet.”

8 In its environmental baseline report for 2018, Starbucks estimated that more than 20% of its total
carbon footprint was related to the production of dairy products consumed with its coffee.

87 Strine Jr et al. (2021b), pp. 1908 s.
8 Strine Jr et al. (2021b), pp. 1908 s.
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company should be able to describe the “positive contribution to society the com-
pany will make, and the steps it will take to eliminate its negative impact on
society.”’

The cross-cutting issues to be reviewed imply that the final analysis is a task for
which the entire board is responsible. Obviously, the internal research and assess-
ment of the criteria or values may be conducted by a corporate governance commit-
tee or a specific committee in charge of risk management, compliance, and ESG
functions.”® However, it is in our opinion crucial that the board organizes a group
discussion so that the final decision and definition becomes a core part of the
corporate strategy and activity.

Moreover, the corporate purpose definition cannot be a solitary exercise of the
board. The stakeholders’ involvement—as well obviously as the support and
endorsement of the management—is key to expressing a “valid” purpose as well
as to legitimizing its content.

As noted by McKinsey in an article published in 2020, “[c]Jonnecting purpose
with the heart of your company means reappraising your core: the strategy you
pursue, the operations driving you forward, and the organization itself. That’s hard
work, and you can’t do it without deep engagement from your top team, employees,
and broader stakeholders. But there’s no substitute. Your stakeholders care about the
concrete consequences of your lived purpose, not the new phrase at the start of your
annual report.”"

In that context, discussions, meetings, and interviews with an employee panel,
key customers, or suppliers, as well as with shareholders, are necessary to draft a
statement that is (1) clear enough for the management and the board when it faces
trade-offs in its strategic or daily decisions, (2) in line with the values of the
company, and (3) also credible and meaningful for stakeholders.

5.2.2 Concretization and Implementation of Corporate Purpose

Once the board has defined a specific purpose for the company, it shall ensure that
the company will “live purpose” and “translate it into action.””* As summarized in a
PricewaterhouseCoopers memo, after defining the purpose, the board shall “set
related goals and lead accordingly.”

89Eccles et al. (2020).

9ORegarding the allocation to board committees of these major issues, see Strine Jr et al. (2021b),
pp. 1918 ss.

°"McKinsey (2020), available at www.mckinsey.com/business-functions/people-and-organiza
tional-performance/our-insights/purpose-shifting-from-why-to-how.

“2Edmans (2020), pp. 195 and 208. See also principle 3 of the King IV Corporate Governance
Report of South-Africa (2016), which states that in a corporation, “the governing body should
ensure that the organization is and is seen to be a responsible corporate citizen.” The code is
available at https://cdn.ymaws.com/www.iodsa.co.za/resource/collection/684B68A7-B768-465C-
8214-E3A007F15A5A/IoDSA_King_IV_Report_-_WebVersion.pdf.


http://www.mckinsey.com/business-functions/people-and-organizational-performance/our-insights/purpose-shifting-from-why-to-how
http://www.mckinsey.com/business-functions/people-and-organizational-performance/our-insights/purpose-shifting-from-why-to-how
https://cdn.ymaws.com/www.iodsa.co.za/resource/collection/684B68A7-B768-465C-8214-E3A007F15A5A/IoDSA_King_IV_Report_-_WebVersion.pdf
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The first step toward purpose implementation is its communication to all relevant
stakeholders. The corporate governance report should provide a “statement of
purpose” in which the central aspects or topics of the statement will be described.
Ideally, the report should define precisely (1) the process followed to identify the
topics on which the company wants to create shared value and have a positive
impact, (2) the way the company plans to implement these goals, and (3) the
achievements obtained.”

The board members have a major function while exercising their business
judgment to implement the company’s objectives. To that end, the board of directors
shall act as a mediator (and if needed arbitrator) and harmonize as much as possible
within the frame of the defined corporate purpose the interests of all stakeholders,
including the shareholders, with a clear mandate: developing a successful business
which has a positive impact.

As already noted, several legal scholars criticize the wide discretion that an
inclusive corporate purpose would provide to the board. The stakeholders’ inclusion
in the company’s purpose would make it difficult for a board of directors to assess
among (too) many interests. Too much discretion for the board could lead, at best, to
negligent management and, at worst, to corporate waste or malpractice.”*

In our view, this opinion fails to recognize the already existing and “‘standard”
complexity implied by a company’s management, including in the almost constant
mediation of the various constituencies’ interests.””

Defining the corporate strategy and corporative management are inherently
difficult tasks. They require “great skill, attention to detail, substantive expertise,
and perseverance through difficult circumstances.””® Thus, assessing different inter-
ests to make the best decision in each case (including as regards its impact on the
various stakeholders, as mandated by the company’s purpose) is certainly a frequent
if not a daily task for managers and directors of big companies.”” That is also why a
clear purpose definition is crucial in the first place.

In that context, it is worth mentioning an article written in 2009 by Alan George
Lafley (former CEO of Procter & Gamble) and published in the Harvard Business
Review, which describes his tasks as a highest-ranking manager. He notably empha-
sized that “[a]lthough the consumer is clearly P & G’s most critical external

93The final report for the Future of the Corporation program specifies that companies should “place
purpose at the heart of their annual reporting and demonstrate to their stakeholders how their
ownership, governance, strategy, values, cultures, engagement, measurements, incentives, financ-
ing and resource allocation deliver it.”

%4For a critic of this opinion, see Blair and Stout (2001), pp. 438 et seq.

S See Lipshaw (2020), pp. 6 et seq. See also Hopt and Leyens (2004), p. 141, who note additional
competencies for the German Supervisory Board (Aufsichtsrat) in addition to its standard duties:
“Networking with stakeholders and business partners and the balancing of interests within the
corporation have been rated as indispensably valuable, particularly for resolving desperate
situations.”

%6 Strine Ir (2010), p. 3.
7See also Mayer (2020), pp. 2 et seq.
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stakeholder, others are important as well: retail customers, suppliers, and, of course,
investors and shareholders. Over the past decade we have dramatically changed how
we work with retail customers and suppliers [...]. For too long these relationships
were transactional — a series of win-lose negotiations. Beginning in 2000 we tried to
make them win-win partnerships. We focused on common business purposes and
goals, on joint business plans, and, most important, on joint value creation.”

Hence, to think that the management and the board of a company are not able to
(and do not have to) mediate and assess the interest of several constituencies reflects
a profound ignorance of business reality.

In addition, it is obvious that stakeholders have a clear interest in the profitability
and success of the company, be it to be repaid (for creditors) or to keep their job (for
employees). As a consequence, “governance focused on stakeholders is not an
authorization for management to do what it wants, it is a mandate for management
to run a profitable company in a way that respects all stakeholders and benefits, not
harms, society.””®

That being said and for the sake of clarity, a statement of purpose should not
state that the company will protect equally all stakeholders’ interests. The board
shall set priorities and “clarify the principles that would apply to trade-offs the
company might make between investors and stakeholders (say, it will sacrifice
profits to reduce carbon emissions) or between different stakeholders (it will decar-
bonize even though doing so will lead to layoffs).””

5.2.3 Accountability, Compliance Duties, and Disclosure

The accountability issue is closely related to the question of the board’s discretion in
its management and undertaking of the daily missions, including the implementation
of the company’s purpose.

First, it is important to bear in mind the board of directors’ independent capacity
as a body, which is also under the legal duty to conduct the company’s business, if
possible, toward success. Effectively, most legal systems provide directors with a
wide discretion as to the firm’s allocation of resources.'® Directors may use that
leeway to increase the share value of the firm or choose to use its resources for the
benefit of employees or clients.'”" To be sure, that does not insulate directors from
any accountability. But as long as they act in the company’s best interests (i.e., in

8 Strine Jr (2021), p. 430. See also Strine Jr et al. (2021a) p. 30, who argue that “[n]o constituency
has a more substantial interest in the sustained profitability and viability of the company than its
workers, as they cannot diversify away the risk of its failure, as stockholders do.”

%*Edmans and Gosling (2020). In that context, as already noted, the directors’ role is to act as
“mediating hierarchs charged with balancing the sometimes-competing interests of a variety of
groups that participate in public corporations” (Blair and Stout 2001, p. 408).

100gee e.g. Watter and Spillmann (2006), pp. 104 et seq.

191See Blair and Stout (2001), p. 406.
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compliance with its carefully defined purpose) and are not conflicted, their decisions
should not be second-guessed.

This is the rationale underlying the business judgment rule. In short, courts must
exercise restraint in reviewing a posteriori business decisions made following an
irreproachable decision-making process, based on adequate information and free
from any conflicts of interests.'*

Even if the business judgment rule provides robust protection to directors, it is
nevertheless difficult for directors and managers to understand how to include these
new tasks, such as setting a corporate purpose or defining corporate missions and,
more generally, addressing ESG responsibilities.'

In a recent and incisive article, Leo E. Strine, Jr.; Kirby M. Smith; and Reilly
S. Steel argue that the “company’s compliance and EESG plans should not be
separate, but identical” and “if a corporation already maintains a thorough and
thoughtful compliance policy, the corporation has a strong start towards a solid
EESG policy.”'** Essentially, the board has the duty to put in place an effective
compliance system and to minimize any (legal or business) risk for the corporation,
and by “trying to engage in EESG best practices, the corporation will have a margin
of error that keeps it largely out of the legal grey and create a reputation that will
serve the company well with its stakeholders and regulators when there is a situa-
tional lapse.”'"

If environmental risks (e.g., dangerous emissions or pollution) are already key
elements of any corporate compliance program, there are also several examples, both
in the USA and in Europe, of (recent) judicial actions regarding consumer protec-
tion, employee working conditions, or misbranding, which evidences that the con-
sideration of ESG concerns (at least partially) overlaps with compliance.'” As a
consequence, the practical integration of ESG concerns into risk management and
the compliance process will help directors adopt and implement an ethical corporate
culture while satisfying their legal obligations.

Furthermore, it is important to emphasize that if directors enjoy a large legal
discretion, they are, however, subject to various pressures from the financial mar-
kets, suppliers, customers, and employees. In addition to (limited) legal and eco-
nomic constraints, requirements related to behavioral economics analysis—notably
on social norms and trust—cause additional limiting factors. “This constraint is
directors’ internalized belief that they ought to behave in a careful, loyal and

192 This corresponds at least to the Swiss criteria but the requirements are in essence similar in other
countries.

103 A5 noted by Strine Jr et al. (2021b), p. 1904, “Managers and directors are struggling with how to
implement a commitment to good EESG practices, along with all their pre-existing legal obligations
and business requirements.”

104 Strine Jr et al. (2021b), p. 1905.
195Strine Jr et al. (2021b), p. 1905.
1%65ee the numerous examples mentioned by Strine Jr et al. (2021b), pp. 1905 s.
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trustworthy fashion.”'®” Unlike corporate governance regulations, which state that
boards and management should not be trusted but controlled, we consider that the
role and importance of trust in corporation law is overlooked.'*®

Finally and while we do not consider that granting specific or new enforcement
rights to stakeholders in connection with the statement of purpose or ESG practices
would be desirable (in particular due to the practical difficulties or false hopes that
the enforcement of such rights would constitute), we argue that the regulators’ and
interest groups’ current efforts to establish global-climate-related and other ESG
disclosure standards will, if need be, constrain companies reluctant to effectively
conduct a purposeful business.'® In that context, the option to have not only public
companies but also private socially influential companies reporting on their ESG
impact should be discussed, notably to avoid any “perverse incentive to go pri-
vate”!'” to avoid reporting duties imposed on listed companies.

Since the proliferation of diverse approaches to ESG reporting is “inefficient,
encourages greenwashing and gamesmanship of the kind that has characterized
corporate governance ratings,”''' the convergence of private and public efforts is
crucial. In this context, the trustees of the IFRS Foundation indicated in 2021 that
they will create an International Sustainability Standards Board (ISSB), in coherence
with other standard setters” work. The US Securities and Exchange Commission
(SEC) indicated in the same year that ESG disclosure regulation (in particular,
climate change disclosure) will undergo a central reform. The SEC notably commu-
nicated that it will be “working toward a comprehensive ESG disclosure framework”
as well as “offering guidance on human capital disclosure to encourage the reporting
of specific metrics like workforce diversity, and considering more specific guidance
or rule making on board diversity.”

197BJair and Stout (2001), p. 438. See also Savitt and Kovvali (2021), p. 1892 who note that “[d]
irectors are imperfect of course, but they are - or perhaps more accurately, the overwhelming
majority of them are - decent, careful women and men making important and difficult decisions with
imperfect information, with limited time, and under persistent public scrutiny. Norms matter to
them. Reputation matters. Doing the right thing matters. Changing the governance dial to encourage
directors to consider a broader range of interests would allow them to more freely pursue corporate
purpose and responsibility while still driving value. If they fail, they’ll be voted out. If they are
disloyal, they’ll be sued.”

198 Eor a detailed analysis of trust and corporate governance, which would exceed the scope of this
publication, see Reich-Graefe (2013), p. 103 ss and the numerous references.

1%9See Harper Ho (2020), p. 12 who has observed that “disclosure is widely recognized as a soft
form of regulation, incentivizing changes in corporate behavior where direct regulation may be
difficult to achieve or enforce.”

108 ¢trine Jr (2021), p. 432.

"1 Strine Jr et al. (2021b), pp. 1911 s. See also Pollman (2019), p. 15, who observes that “corporate
leaders and investors increasingly appreciate the importance of social responsibility and sustain-
ability, however, the need for standardized, accurate, and audited information that provides
transparency and allows for comparability becomes more pressing. Better information would in
turn aid efforts to understand the relationship between CSR, ESG, and financial performance, as
well as related topics such as compliance.”
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5.3 Partnership with Shareholders

To obtain a credible definition and then a successful implementation of the corporate
purpose, shareholders’ support is key. The idea is to obtain, when possible, a
commitment from shareholders and investors to prioritize and support the com-
panies’ long-term growth and sustainability.''?

Investors shall engage with companies and their boards to define both missions
and values as well as encourage a purposeful business. More particularly, the board
of directors should identify strongly committed shareholders to discuss and gain
their support to promote the long-term fulfillment of the company’s purpose. These
shareholders shall then also oversee the implementation of such purpose and be
aligned with the firm’s purpose.

In line with the proposal formulated in The New Paradigm, voluntary collabora-
tion among corporations and their stakeholders, in particular their shareholders, is a
fundamental condition to resist short-termism and reach sustainable long-term value.
As stated by Martin Lipton in this document prepared for the International Business
Council of the World Economic Forum, “the company and its shareholders need to
engage on a regular basis to foster a mutual understanding and alignment as to
corporate purpose and strategy.”'"?

This partnership could be achieved through different channels, which can be
combined:

— Informal meetings between (committed) groups of shareholders and a delegation
of the board of directors and management can be useful to discuss strategic
options as well as ESG concerns.

— Instead of or in addition to informal contacts with selected shareholders, the
creation of more representative platforms in the form of shareholder committees
could be preferred by companies to challenge or legitimize the analysis made by
the board. Such committees are already widely present in listed companies in
France.''* Shareholders’ committees would be able to deal with issues that
require in-depth analysis or a constructive exchange of views.'"”

— Some scholars have suggested giving investors a “‘say on purpose” vote, similar
to the two-part “say on pay” votes that investors in Europe have. This vote would
cover, on the one hand, a statement specifying the company’s purpose issued by
the board and, on another hand, its implementation. Alex Edmans and Tom

"ZMayer (2018), pp. 102 et seq, 159 et seq insists on the importance of having long-term and
committed shareholders.

"3 ipton et al. (2020a, b) (Embracing the New Paradigm). See also Savitt and Kovvali (2021),
p- 1894 who stress that “[t]he promise of the approach is ultimately a question for investors and
managers and directors to work out together.”

14 Cécile Le Coz, Des comités consultatifs pour une meilleure écoute des actionnaires, 06.03.2010,
available at www.investir.lesechos.fr/dossiers/droits-et-garanties-des-actionnaires/des-comites-
consultatifs-pour-une-meilleure-ecoute-des-actionnaires-162026.php.

"58ee in particular Chenaux (2011), pp. 135 et seq.
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Gosling suggest, in particular. that every 3 years, investors would have a “policy
vote” on the statement “to convey whether they buy into it and the trade-offs it
implies. An investor would vote against it if he or she disagrees with the priorities,
or if it is so vague it gives little guidance on what the company stands for.” Then
every year, shareholders could have an “implementation vote” to express whether
they “are satisfied with how the company is delivering on the statement. Although
both votes would be advisory, meaningful opposition would show leaders that
they are off course, which could precipitate investor selling or a change in
management.”' '® In that context, it is worth mentioning that several companies
already organized consultative votes concerning climate policies and roadmaps.
For instance, on April 15, 2021, Nestlé’s shareholders overwhelmingly
approved—by more than 95%—the climate roadmap submitted by its board of
directors. In the invitation to the annual general meeting sent to shareholders, the
board of directors of Nestlé stated that “shareholders should be able to express
their views on environmental, social and governance (ESG) issues” and that it
wished to obtain, through a consultative vote, shareholder support for its climate
roadmap, after noting that ‘“climate change is one of society’s greatest
challenges.”

To be sure and as we previously highlighted, all stakeholders are key to the
company’s success. However, considering the specific allocation of powers to
shareholders, who can elect directors, the support of long-term shareholders is
critical for the board’s ability to embrace ESG principles.

6 Conclusions

Corporate purpose may be a concept that will allow moving beyond the classical
debate or dichotomy between shareholder wealth maximization and stakeholder
governance theories.

Even if the scope and content of corporate purpose are closely related to stake-
holder governance, it brings an additional component, emphasizing the importance
of a system that promotes profit-driven and socially responsible corporations.

Within this frame, the success of corporations is and will be largely subject to the
fulfillment of two conditions: first, the success of the board of directors’ mission to
create a corporate culture and strategy aligned with the corporate purpose and,
second, the commitment and responsible stewardship that shareholders are ready
to provide to a company, as well as the trust that investors are ready to grant to the
management.

6 Edmans and Gosling (2020).
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1 Introduction

Social enterprise is a term recurrently used in the fields of social economy, social
entrepreneurship, social innovation, and impact economy and has generated numer-
ous debates. In Europe, the term “social enterprise” appeared at the beginning of the
1990s, when the Italian parliament passed a specific law for social cooperatives.' In
the US, the first reference was in 1993, when the Harvard Business School launched
the Social Enterprise Initiative.”

This publication is one of the R & D & I projects PID2020-119473GB-100 funded by the Ministry
of Science and Innovation of the Government of Spain entitled “Social enterprises. Identity,
recognition of their legal status in Europe and proposals for their regulation”

1Borzaga and Santuari (2001).
2Defourny and Nyssens (2006), p. 3.
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Since then, the growth of social enterprises worldwide has been significant, as has
the conceptual discussion on it. The aim of this chapter is to present and analyze the
main debates and approaches to the concept of social enterprise, as well as to address
the main recent trends. To this end, we carried out a review of the most relevant
academic literature and institutional reports on the subject to present the concept of
social enterprise from the different schools that have contributed to its characteriza-
tion. We then describe and compare different social enterprise models based on their
main characteristics. We also discuss the evolution and trends of the roles, charac-
teristics, and activities of social enterprises.

2 Concept of Social Enterprises: Debates and Approaches

Since the 1990s, social enterprises have become an increasingly widespread and
recognized business model. However, the definition of the concept of “social
enterprise” remains ambiguous, with blurred boundaries, for which no consensus
has been reached, both in academic research and in legal-regulatory spheres.® *
Similarly, the concepts of “social entrepreneur” and “social entrepreneurship,”
which are commonly used in the literature, are poorly defined.’

From a research perspective, several authors have put forth definitions of social
enterprise that attempt to explain the phenomenon.® ’ These definitions are, in many
cases, controversial,® © given the lack of a unifying understanding or paradigm.'’
The current literature offers a fragmented, eclectic picture that approximates the
multidimensional nature of this concept. Aliaga-Isla and Huybrechts (2018)
reviewed up to 45 articles published between 2000 and 2015 with definitions of
social entrepreneurship that incorporate some relevant novel feature and have not
been used by other authors before. These definitions addressed different dimensions,
such as the specific profile and role of individual social entrepreneurs, place of
innovation, pursuit of market revenues in nonprofit organizations, allocation of
profits for the fulfillment of social missions, and governance for a sustainable
balance between economic and social goals.'" '> '3

3Galera and Borzaga (2009).
“Defourny and Nyssens (2017).

5 Aliaga-Isla and Huybrechts (2018).
S Austin et al. (2006).

"Harding (2004).

8Dacin et al. (2010).

“Roper and Cheney (2005).

lOBacq and Janssen (2011).
""Borgaza and Defourny (2001).
2Dfaz-Foncea and Marcuello (201 2).
13Defourny and Nyssens (2017).
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Teasdale (2012, p. 99) highlighted that “social enterprise” is a fluid and contested
concept affected by three variables: (1) it is constructed by diverse actors promoting
different discourses, (2) it is connected to different organizational forms, and (3) it is
based on different academic theories.

Regarding the first variable, actors and discourses, the literature has pointed to the
shaping of definitions of competing discourses and interests, as well as divergent
languages and narratives from a wide range of actors.'* '° The ultimate relevance of
each proposal to the criteria defining the concept of social enterprise has been linked,
to a large extent, to the framework in which the different approaches and organiza-
tional models they include emerge and are applied.'®

In relation to organizational forms, the social enterprise is one of the organiza-
tional models that incorporate a hybrid nature combining features from social and
commercial entrepreneurship.'” '® Furthermore, the concept of social enterprise
itself has been linked to a wide variety of legal structures and organizational
forms, contingent on the national context in which it is observed.'®

Finally, the efforts of various authors to reach a broad conceptual agreement on
social enterprises that serve as a basis and reference for the agents involved have
come up against the existence of a traditional dichotomy between the Anglo-Saxon
and continental European vision. These two perspectives propose different
approaches to social enterprises and have led to the establishment of four general
models.?" 2!

The two perspectives have important differences. The continental European
perspective identifies social enterprises as a means of solving substantive problems
of vulnerable social groups through the development of economic activity. There-
fore, both in the academic world and in continental European institutions, the
concept of social enterprise is seen as an integral part of the social economy. The
continental European perspective thus gives more importance to the external or
operational features of the social enterprise than to the social objectives or mecha-
nisms for achieving them, on which the Anglo-Saxon perspective is based.?* For its
part, the Anglo-Saxon perspective understands social enterprises from a
one-dimensional approach (see Fig. 1), which tends to place social enterprises
along a continuum from purely social to purely commercial and which assumes

M Teasdale (2012).

SDefourny et al. (2021).
1®Chaves and Monzén (2018).
17 Austin et al. (2006).

¥Bacq et al. (2013).
YWilkinson (2015).

20Defoumy and Nyssens (2017).
2! Chaves and Monzén (2018).
22Vargas (2020).
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Focus on Focus on
Social Value Creation Economic Value Creation
< >
Traditional Nonprofit Social Socially Corporation Traditional
Nonprofit with Enterprise Responsible Practicing For-profit
Income- business Social
Generating responsibility

Activities

Fig 1 Social enterprise within the social-commercial continuum of the Anglo-Saxon perspective
[Source: Own elaboration, based on Alter (2007, p. 15)]

that the social and commercial dimensions are independent and involve a zero-sum
relation—*“more of one implies less of the other.”*

Thus, the Anglo-Saxon perspective considers the social enterprise as a hybrid
between traditional nonprofit organizations and conventional capital companies,
understanding them either as financing tools, via the market, for nonprofit organi-
zations or traditional companies (“income generation” approach) or as an entity with
the capacity to put social innovation into practice (“social innovation” approach),
which, in any case, have the achievement of benefits for their owners or shareholders
as their main objective (social entrepreneurs or nonprofit organizations, among
others). This social innovation is speciﬁed24 as new ideas (products, services, and
models) that simultaneously meet social needs more effectively and create new
modes of social relations.?® Such ideas are developed by individual social entrepre-
neurs, who thus become agents of change, following Schumpeter’s proposal (1942),
by balancing the economic aspects of the project while addressing new needs and/or
using new ways of responding to traditional social demands.® *’

As for the continental European perspective, the international scientific associa-
tion EMES Research Network for Social Enterprises has played a key role in the
development of a common approach to the study of social enterprises in Europe.”® >
Indeed, many authors speak of an “EMES approach” to social enterprises.”” *' As
outlined by Galera and Borzaga (2009), the conceptual framework proposed by
EMES seeks to combine the two existing and widely used concepts for defining
organizations that are neither public (state) nor for-profit (market) enterprises: the
nonprofit sector and the social economy. However, the EMES concept of social

2 Pestoff and Hulgard (2016), p. 1752.

2*Bureau of European Policy Advisers (2010), p. 33.
25 Chaves and Monzén (2018).

*Dees (1998).

27Young et al. (2016).

28 Borgaza and Defourny (2001).

2 Galera and Borzaga (2009).

3Defourny and Nyssens (2014).

3 pegtoff and Hulgard (2016).
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Table 1 Dimensions of and distinctive criteria for a social enterprise

Political dimension
Economic dimension Social dimension (participatory governance)
Continuous activity of pro- | Explicit aim to benefit the High level of autonomy
duction of goods and/or sale | community Decision-making power not
of services Initiative launched by a group | based on capital ownership
Significant level of eco- of citizens or civil society Participatory nature, involving
nomic risk organizations different interest groups affected
Minimum amount of paid Limited profit sharing by the activity
work

Source: Adapted from Defourny and Nyssens (2014)

enterprise seeks not to replace other existing concepts but rather to “enhance the
concepts of the third sector by shedding light on the entrepreneurial dynamics
focused on social objectives within the sector, while capturing the evolving trends
affecting the social services sector” in Europe.32 Thus, EMES defines social enter-
prises as private nonprofit organizations that provide goods and services directly
related to their explicit objective of benefiting the community. Social enterprises are
based on a collective dynamic in a way that involves the different stakeholders in
their governing bodies, are autonomous entities, and bear the risks related to their
economic activity.*> An essential contribution of EMES is its proposal of nine
indicators for defining entities that could be qualified as social enterprises, grouped
into three blocks: the economic and business, social, and participatory dimensions
(see Table 1).

Vargas (2020, p. 66) pointed out that these indicators describe the ideal type of
social enterprise, but they do not represent the conditions that an organization must
necessarily meet, nor are they intended to provide a structured concept of social
enterprises. Nevertheless, the EMES approach has had consequences for the legal
system of both the European Union and many European countries.”* Following the
evolution of the recognition and reality of the term “solidarity economy,” the
continental European perspective could be complemented by incorporating this
approach into the conceptual map of social enterprise, which is identified as a
means for economic democratization.

The solidarity economy emerged in a context of crisis around the 1980s, as a
reaction to the institutionalization of the social economy and its tendency toward
market isomorphism, offering an alleged political capacity for social transformation.
As Laville (1994) pointed out, the solidarity economy is based on a return to the
principles of associationism, a reflection on the dynamics of participation, and a
theorization of exchange. The first two are linked to the participatory governance
dimension proposed by the EMES approach, whereas the third calls for questioning
the economic order. This is based on Polanyi’s (1983) denunciation of the

32 Galera and Borzaga (2009), p. 213.
33 Diaz-Foncea and Marcuello (2012), p. 146.
34Europc—:an Commission (2020).
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s

“economistic fallacy,” which equates the economy with the market, and on the
approach taken by Polanyi, for whom all economic activities can be conceived as
a combination of several economic principles (redistribution, reciprocity, and the
market), rather than referring solely to the market principle.

Although the term “social and solidarity economy” has been used in academic,
political, and professional circles since the 2000s, solidarity economy organizations
are considered to belong to the public sphere, in the sense that they are conceived not
as private organizations (as conceptually established for social economy organiza-
tions) but as citizens’ initiatives that call for public action. Thus, the solidarity
economy brings together all activities that contribute to the democratization of the
economy through citizen participation, considering these activities not only in terms
of the legal form under which they are carried out (association, cooperative, mutu-
ality, etc.) but also through their double dimension of economic and political.*

3 Social Enterprise Models: Main Characteristics

Beyond the search for a general concept of social enterprise that is accepted by the
different actors involved in this field, many authors®® >’ have proposed following an
alternative research strategy that seeks to accept the existence of different types and
models of social enterprise that emerge from the specific socioeconomic reality of
each environment. However, as Gordon (2015) pointed out, few authors have
provided a list of definitive criteria and characteristics that allow their respective
typologies to be used to classify a given set of social enterprises.

Young and Lecy (2014) proposed the metaphor of the “social enterprise zoo”
based on the Anglo-Saxon perspective. The grouping of animals by species (groups
of animals that maintain common characteristics) could be assimilated to the differ-
ent models of organizations identified with social enterprise (a category of entities
with common objectives, organizational behavior models, and those with competi-
tive or cooperative interactions with other categories). Young and Lecy (2014)
identified six social enterprise models in this “zo0™:

1. For-profit business enterprises that develop corporate social responsibility pro-
grams in which social objectives play a strategic role

2. Social businesses that seek an explicit balance between social impact and com-
mercial success

3. Social cooperatives that maximize the welfare of their members while including a
public benefit dimension

3 Eme and Laville (2006).
36 Alter (2007).
37 Spear et al. (2009).
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Fig. 2 Institutional trajectories and resulting social enterprise models [Source: Defourny and
Nyssens (2017, p. 2479)]

4. Nonprofit organizations that engage in commercial activity in the marketplace for
the instrumental purpose of raising resources to further their social mission

5. Public—private partnerships that combine the commercial and social objectives of
their partners (which may include a for-profit, a nonprofit, and/or a governmental
entity) in an effort to achieve the social mission set out in the signed contractual
agreement

6. Hybrid models that internalize the characteristics of other forms of social enter-
prise by explicitly combining the organizational components of both models
(commercial enterprises promoted by nongovernmental organizations (NGOs)
or NGOs that are subsidiaries of a commercial enterprise)

From this delimitation, different categories of social enterprises operate, at least in
theory, with fundamental differences in their organizational rationale. They are also
driven by different objectives or general success criteria, which justify the study of
social enterprises by examining each “species” separately.

From a continental European perspective, Defourny and Nyssens (2017) pro-
posed a categorization of social enterprises based on the “institutional trajectories”
followed by the public, private, and social sector models (which have traditionally
been based on the principles of general interest, the profit-making interest of capital,
and reciprocal or mutual interest, respectively) by forming hybrids of the different
types of resources on which social enterprises are based (market, nonmarket, and
hybrid resources).

As shown in Fig. 2, a traditional organizational model is located at each vertex:
many associations and nonprofit organizations are close to the general interest,
whereas cooperatives are a classic example of the pursuit of mutual interest, and
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Table 2 Perspectives on, approaches to, and models for social enterprises

Perspective Approach Model
Anglo-Saxon Revenue generation Nonprofit commercial
Social-mission-oriented company
Social innovation Social entrepreneur
Continental European EMES Social cooperative

Work integration social enterprise

Source: Own elaboration

capitalist enterprises are linked to the interest of capital. Social enterprises are
situated at the crossroads of the three motivational principles and types of resources,
representing a hybridization of traditional models of enterprises and social organi-
zations, ultimately giving rise to four main models:

» Entrepreneurial nonprofit organizations: all nonprofit organizations that develop
any kind of income activity in support of their social mission

* Public sector social enterprise: public service commercialization movement
encompassing public sector spin-offs, sometimes in partnership with third-sector
organizations

» Social business: social enterprises that mix this logic with a “social enterprise”
drive aimed at creating “blended value” (i.e., the value is created jointly with the
client and other stakeholders, not only by the firm, considering its economic,
social, and environmental performance)

* Social cooperatives: organizations that combine the pursuit of the interests of
their members (mutual interest) with the pursuit of the interests of the whole
community or of a specific group targeted by the social mission (general interest)

* Both classifications by Young and Lecy (2014) and Defourny and Nyssens
(2017) are in line with the social enterprise models that emerged from the
Anglo-Saxon and continental European approaches. These approaches (income
generation and social innovation, in the case of the Anglo-Saxon perspective, and
the EMES approach in the continental European perspective) take the form of
four traditionally established social enterprise models.

From the Anglo-Saxon perspective, the “commercial non-profit” model emerged
in the 1980s, in the context of austerity and the reduction of public revenue, through
the development of new market-based business strategies by nonprofit organizations
in the United States for financing the social activities they had been carrying out
(Table 2).

The ““social-mission-oriented enterprise” model incorporates social responsibility
and social issues into the objectives of the enterprise as a priority. In this way, it adds
a social mission to the economic mission that has traditionally been linked to
business enterprises, regardless of their legal form. A concrete example is the
B-corp movement and the “companies with purpose,” which bring together compa-
nies that voluntarily agree to incorporate into their statutes the use of different
standards of social and environmental performance, public transparency, and legal
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responsibility, as well as take into account their workers, their customers, the
suppliers, their community, and the environment in which they are located when
making decisions. Their mission is not only to maximize shareholder value but also
to create value and have a positive impact on people and the planet.

These organizations carry, as Chaves and Monzén (2018) pointed out, the model
of “social business” promoted by 2006 Nobel Peace Prize winner Muhammad
Yunus. This business assumes a more restrictive social mission by focusing on the
poorest people, as a business for the bottom of the pyramid. Yunus (2011) defined
social enterprise as “a non-loss, non-dividend enterprise designed to address a social
purpose.” These two models, “commercial non-profit” and “social mission-oriented
enterprise,” are included in the “income generation” approach, which emphasizes the
balance between the commercial element and the social mission—based on the
development of a commercial activity—with the aim of obtaining income to finance
the social objectives (the social mission) of the enterprise.

The Anglo-Saxon perspective also includes the “social entrepreneur” model,
which specifies the “social innovation” approach. The social entrepreneur model
has been incorporated into several countries through the Ashoka Foundation, a
nonprofit foundation founded in the United States in 1981, with a reach of more
than 3600 social entrepreneurs in more than 90 countries, thus becoming the
reference organization in social entrepreneurship.

The European perspective uses cooperative tradition as a starting point for the
development of economic activity for achieving the objective of solving substantive
problems in different social groups. Scholars*® ** have acknowledged the recogni-
tion in 1990 of “social cooperatives” in Italy as the moment of the emergence of the
social enterprise model in continental Europe. These organizations combine mutual
and general interests to solve problems of structural unemployment and groups with
employability difficulties, in addition to providing social services, such as education
and health care.*’

Teasdale (2012) observed that the link between the cooperative model and the
discourse of community enterprise has enabled the concept of social enterprise to
position itself as a model for the third way in the UK. Young and Lecy (2014)
highlighted the relevance of the social cooperative model—it has enabled the
concept of social enterprise to be connected with the tradition of the social economy
from the European perspective.

“Work integration social enterprises” (WISE) may be considered a separate
model within this perspective. WISE follow their own development path, with
roots in the associative (rather than cooperative) sector and a relatively strong
dependence on public policies to support work integration.*"” ** Indeed, work

3B Fici (2016).

3 Defourny and Nyssens (2017).
40Chaves and Monzén (2018).
“I'Defourny and Nyssens (2017).
42Defourny et al. (2021).
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integration is a broad and heterogeneous term. For example, in Spain, two types of
organizations are recognized within this model and are included within the frame-
work of the social economy: organizations that target socially excluded groups (such
as “insertion enterprises”) and organizations that target people with disabilities (such
as special employment centers).

Insertion enterprises must be incorporated as commercial companies (therefore,
possible legal forms also include worker-owned companies or cooperatives). To be
officially recognized as insertion enterprises, they must meet specific criteria: 51% of
their share capital must be held by a social organization or a nonprofit entity, more
than 30% of their staff—50% from the 4th year of existence onward—must be
workers in the process of integration into the labor market, and they cannot distribute
more than 20% of their profits). They must also develop an economic activity, and
their main objective must be the integration and training of people at risk of social
exclusion.

Regarding the other submodel of WISE, special employment centers in Spain
were created by Law 13/1982 with the aim of pursuing the social integration of
people with disabilities into the open labor market. These centers can take any legal
form, and their owners can be any natural or legal person, public or private. They
perform productive work, engage in commercial operations, and aim to provide paid
jobs and appropriate personal and social services to workers with disabilities (who
must constitute at least 70% of their workforce). Since 2017, a legal distinction has
been made between social and business initiative special employment centers, the
former being those that are promoted and more than 50% owned by nonprofit entities
and are obliged to reinvest their profits in full in the social initiative special
employment center itself or in others.

These models can traditionally be considered social enterprises in Spain,
which also include associations and foundations under both social economy (focused
on the promotion of disability) and nonhegemonic cooperative models (e.g., health
cooperativism, responsible consumer cooperatives and nonprofit entities with eco-
nomic activity).

These models fall under the European Commission’s operationalization of the
concept of social enterprise (Sect. 4.2). This operationalization makes it possible to
apply a shared definition in multiple national contexts in a coherent manner using the
three key dimensions proposed by the continental European approach to provide
concrete guidelines (Table 3).

43, 44

43Spear et al. (2009).
“Dfaz-Foncea and Marcuello (2012).
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Table 3 Operationalization of the concept of social enterprise by the European Commission

Main dimension

General definition

Minimum requirements

Entrepreneurial/
economic
dimension

Stable and continuous production of
goods and services (revenues are gener-
ated mainly from both the direct sale of
goods and services to private users or
members and public contracts)

(At least partial) use of production fac-
tors functioning in the monetary econ-
omy: paid labor, capital, assets; although
relying on both volunteers—especially in
the start-up phase—and noncommercial
resources, to become sustainable, social
enterprises normally also use production
factors that typically function in the
monetary economy

Social enterprises must be mar-
ket oriented (incidence of trad-
ing should be ideally above
25%).

Social dimension

The aim pursued is explicitly social. The
product supplied/activities run have a
social/general interest connotation (the
types of services offered or activities run
can vary significantly, depending on
unmet needs arising at the local level or,
in some cases, even in a global context)

The primacy of the social aim
must be clearly established by
national legislation, statutes of
social enterprises, or other rele-
vant documents.

Inclusive gover-
nance, ownership
dimension

Inclusive and participatory governance
model (all concerned stakeholders are
involved, regardless of the legal form;
the profit distribution constraint, espe-
cially on assets, guarantees that the
enterprise’s social purpose is
safeguarded)

The governance and/or organi-
zational structure of social
enterprises must ensure that the
interests of all concerned stake-
holders are duly represented in
decision-making.

Source: European Commission (2020)

4 Evolution and Trends

4.1 Context

As mentioned in the previous sections, the first social enterprises to be recognized
were the so-called social cooperatives in Italy in 1990.*> *® These “new” coopera-
tives mainly offered services, such as “home help (including medical) for the
disabled, children, and the elderly, are professional retraining, direct occupational
placement or outplacement for disadvantaged and unemployed people, production of
craftwork items, labour-intensive work in agriculture and fishing, ethical and
solidarity-based trade.”*” In other words, the phenomenon already indicated by

“Borzaga (1996).
46Thomas (2004).

“TThomas (2004), p. 250.
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Interpretation: The Top 10% in Latin America captures 77% of total household wealth, versus 22% for the Middle 40% and 1% for
the Bottom 50%. In Europe, the Top 10% owns 58% of total wealth, versus 38% for the Middle 40% and 4% for the Bottom 50%.
Sources and series: wir2022.wid.world/methodology.

Fig. 3 Extreme concentration of capital: global wealth inequality, 2021 (Source: World Inequality
Report, 2022)

Demoustier (1999, p. 33) “due to the exacerbation of competition, as well as the
growth of inequalities and social heterogeneity, is once again taking place: they have
been asked to take charge of the population, activities and territories excluded from
the major economic circuits.” Economic globalization and the financialization of the
economy are the main causes of the increase in social exclusion, inequality, and
poverty in the world. Moreover, the market did not meet people’s actual needs,
especially the care needs of the most vulnerable population. Meanwhile, economic
growth was occurring in sectors that were more “interesting” from the perspective of
the benefits obtained from the investments made—that is, sectors linked to technol-
ogy, energy, and transport.

The scenario in 2022 has not changed. Wealth inequality continues to widen, and
the demands of the most vulnerable people have increased. According to the World
Inequality Report 2022*% (p. 11), “income and wealth inequalities have increased
almost everywhere in the world since the 1980s, following a series of deregulation
and liberalization programmes that took different forms in different countries. The
increase has not been uniform: some countries have experienced dramatic increases
in inequality (including the United States, Russia and India), while others (European
countries and China) have experienced relatively smaller increases. These differ-
ences among countries confirm that inequality is not inevitable, but a policy choice.”
Figure 3 shows the extreme concentration of capital and global wealth inequality in
2021.

“8Published in December 2021 by World Inequality Lab. Available at https://wir2022.wid.world/.
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Furthermore, the health crisis caused by the COVID-19 pandemic has affected the
global population, and the consequences have been different across countries.
Predictably, the most vulnerable population has suffered the most devastating
consequences in terms of health, unemployment, and increased inequality. In some
countries, the informal economy has become larger than the formal economy. The
social economy has also suffered the consequences of the COVID-19 pandemic, but
it has also responded to multiple situations that have occurred in all countries.

The World Inequality Report 2022 shows that economic inequality has been
growing for years and that it is a consequence of the different political decisions
made by countries. In addition to wealth inequality, for more than 20 years, there has
been an enormous concentration of economic power in large corporations and
certain economic activities. This context generates several common and global
phenomena:*’ (1) greater economic instability in all territories, which generates
more frequent, intense, and globally recurrent crises; (2) greater socio-labor insta-
bility of territories being provoked owing to the increase in global labor precarious-
ness, the privatization of public services, and the consequences of climate change;
(3) enormous concentration of the population in large cities, generating enormous
inequality between urban and rural areas; and, finally, (4) global democratic weak-
ening, owing to the loss of decision-making capacity in territories, an increase in the
power of large corporations, and an increase in individualism. This context indicates
the need to establish policy measures in different areas, such as ensuring attention to
the needs of the most vulnerable population and especially in the business model
being promoted. In this sense, the role of social enterprises is increasingly necessary
because of their configuration, management model, principles, and values.

4.2 Evolution

An interesting example of the development of social enterprises can be seen in
Europe. In 2011, the European Commission launched a program to promote social
enterprises, called the Social Business Initiative.”® This program has been evolving,
both in the definition of social enterprises and in the policies for their promotion. The
latest published definition of the European Commission is as follows: “A social
enterprise is an operator in the social economy whose main objective is to have a
social impact rather than make a profit for their owners or shareholders. It operates
by providing goods and services for the market in an entrepreneurial and innovative
fashion and uses its profits primarily to achieve social objectives. It is managed in an

4Bretos and Marcuello (2017).

S%https://ec.europa.eu/growth/sectors/proximity-and-social-economy/social-economy-eu/social-
enterprises_en; Two pioneering documents that identified social enterprises are the European
Economic and Social Committee EESC opinion on “Different types of enterprise” INT/447 2009
and the EESC opinion on “Social entrepreneurship and social enterprises” INT/589 of
26 October 2011.


https://ec.europa.eu/growth/sectors/proximity-and-social-economy/social-economy-eu/social-enterprises_en;
https://ec.europa.eu/growth/sectors/proximity-and-social-economy/social-economy-eu/social-enterprises_en;
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open and responsible manner and, in particular, involves employees, consumers and
stakeholders affected by its commercial activities.” Furthermore, the types of busi-
ness of social enterprises, according to the European Commission, are “a) Those for
who the social or societal objective of the common good is the reason for the
commercial activity, often in the form of a high level of social innovation; b)
Those whose profits are mainly reinvested to achieve this social objective; c)
Those where the method of organization or the ownership system reflects the
enterprise’s mission, using democratic or participatory principles or focusing on
social justice.” Finally, the European Commission point out that “there is no single
legal form for social enterprises.” That is, we can find social cooperatives, private
companies limited by guarantee, mutual corporations, nonprofit organizations, asso-
ciations, and charities of foundations.!

This definition contains three important elements that configure an enterprise
model, all of which will have a clear impact on the context described in the previous
section. The European Commission recognizes three substantial elements of social
enterprises: (1) the social or societal objective of the common good is the reason for
the commercial activity; (2) profits are mainly reinvested to achieve this social
objective; and (3) the method of organization or ownership system reflects the
enterprise’s mission, using democratic or participatory principles or focusing on
social justice. These three elements have a major impact on the above context. First,
economic activity is subordinated to the fulfillment of social objectives or the
common good, which will have a clear impact on the generation of economic activity
with a long-term view, avoiding situations of risk and rapid growth to favor and
create greater economic stability and contribute to the mitigation of climate change.
Second, the reinvestment of profits will make it possible to generate more decent
working conditions and avoid the incorporation of free riders, who only seek
personal enrichment through economic activity without considering the rest of the
stakeholders. Third, the democratic and participatory decision-making model of
social enterprises will favor the democratic stability of territories and the
co-responsibility of different stakeholders.

Finally, the European Commission has also been evolving in terms of what it
considers to be the main areas of economic activity of social enterprises. The main
sectors of economic activity are identified as work integration, personal social
services, local development of disadvantaged areas, and more diverse activities,
such as recycling, environmental protection, sports, arts, culture or historical pres-
ervation, science, research and innovation, consumer protection, and amateur
sports.”® Nicolas Schmit, European Commissioner for Labor and Social Rights,
stated in the report published by the European Commission (2020, p. 5), that “Social
enterprises contribute to important policy objectives, such as job creation, inclusion,
equal opportunities, sustainability and social engagement. They are an excellent

S'https://ec.europa.eu/growth/sectors/proximity-and-social-economy/social-economy-eu.

52European Commission, Internal Market, Industry, Entrepreneurship and SMEs, https:/ec.europa.
eu/growth/sectors/proximity-and-social-economy/social-economy-eu_es.
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example of an ‘economy that works for people,” which represents one of the main
priorities of the European Commission (EC).”

4.3 Trends

Regarding trends in the field of social enterprises, we identified two issues to
highlight: first, social enterprises are expanding their scope of economic activities;
second, business models are being generated that more clearly incorporate the need
to change the traditional business model based on the subordination of the
company’s decisions to the remuneration of the company’s capital.

Regarding the first trend, in the 1st years in which the term social enterprise began
to be used, it was mainly identified with business experiences directly linked to
processes of socio-labor integration for people experiencing exclusion and people
with disabilities. In Spain, WISE®® and special employment centers>* were the first
legal figures recognized at the state level as social enterprises.”” In Italy, social
cooperatives ® emerged “in response to the failure of policies for the employment of
disadvantaged workers” and as an “expansion of the social economy.”’

In 2022, amid the COVID-19 pandemic, the range of activities of social enter-
prises in general, as indicated by the European Commission (Table 2), has expanded,
along with the territory where they are developed. Initially, the traditional spaces of
generation and action of social enterprises tended to be in urban contexts, with some
experiences in rural areas. Pinch and Sunley (2016, p. 1290) observed that the urban
context offered “key benefits of agglomeration” to social enterprises that enable
access to demand for “goods and services together with institutional support,
funding and commercial contracts, as well as access to both formal and informal
networks that can provide a wide range of knowledge and mutual support.” How-
ever, social enterprises have also brought about a very interesting phenomenon of
recovery of economic activities and through another model of local development. In
this sense, Olmedo et al. (2021, p. 1) indicated that “rural social enterprises are
increasingly recognized as organizations that contribute to local development by
providing goods and/or services to meet community needs and by fostering inclusive
social and governance relations.”

The second trend is a paradigm shift in the concept of capitalist enterprises. This
proposed change takes the form of different transformation levels in the capitalist

33Law 44/2007, de 13 de diciembre, para la regulacién del régimen de las empresas de insercion.

>*Royal Decree 2273/1985, of 4 December 1985, approving the regulations for special employment
centers as defined in Article 42 of Law 13/1982, of 7 April 1982, on the social integration of the
disabled.

SSMarcuello et al. (2008).
56Borzaga (1996), p. 209.
5" Thomas (2004), p. 243.
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model. Following the example of France in 2019, which enacted Law n° 2019-486
on May 22, the category of “Entreprise solidaire d’utilité¢ sociale (ESUS)” was
created to monitor the growth and transformation of companies. It has allowed the
identification of social entrepreneurs whose activity is oriented in a dominant way
toward the search for a significant social impact. ESUS approval notably favors
social entrepreneurs’ access to equity financing. This law is in line with the recog-
nition of other types of companies, such as benefit corporations, public benefit
corporations, and social purpose corporations introduced in the United States.
Henderson (2021, pp. 838, 849) indicated that “solving the great problems of our
time will require reimagining capitalism by balancing the power of the free market
with capable, democratically accountable government and strong civil society” and
insisted on “firms to be committed to more than simple profit maximization.” In
Spain, following the growth of the B-corp and “impact ecosystem,” campaigners
have called for legislation on companies with a purpose and the creation of a new
legal figure (“Sociedades de Beneficio e Interés Comun”) following the French
model.*®

However, a number of important issues need to be taken into account in this
necessary transformation of the capitalist enterprise to bring about a paradigm shift.
For one, company boards of directors should include workers and even representa-
tives of civil society. Other issues are concerned about ensuring that the distribution
of profits clearly leads to an improvement in working conditions and in the territories
where the company operates, as well as penalizing undesirable behaviors, such as
abuse of power, job insecurity, and economic activities that negatively impact the
environment.

5 Conclusions

The concept of social enterprises has received wide attention from practitioners,
policy makers, and academic researchers. Different ways of understanding enterprise
models have emerged since the beginning of the 1990s, but two perspectives have
dominated the discourse: the Anglo-Saxon and continental European models. Each
highlights different structural features of social enterprises, which can be categorized
into four general models.”® ® The first is the “commercial non-profit” model that
emerged in the 1980s within a context of austerity and reduction of public revenues,
formed through the development of new market-based business strategies by non-
profit entities in the United States for financing the social activities they had been
implementing. Second, the “social mission-oriented enterprise” model incorporates

3 https://www.bcorpspain.es/blog/mesa-redonda-manana and https://www.empresasconproposito.
net/.

3 Defourny and Nyssens (2017).
50 Chaves and Monz6n (2018).
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and prioritizes social responsibility and social issues within the objectives of the
company. In this way, these enterprises add the social mission to the economic
mission that has traditionally been linked to commercial enterprises, whatever their
legal form is. The third is the “social entrepreneur” model, which concretizes the
“social innovation” approach and which has been promoted especially through the
Ashoka Foundation. The last is the European model defined by EMES—yprivate
nonprofit organizations that provide goods and services directly related to their
explicit objective of benefiting the community. These are based on collective
dynamics in a way that involves different stakeholders in their governing bodies,
are autonomous entities, and bear risks related to their economic activity.

The term social enterprise remains an evolving concept and is influenced by the
economic model from which it emerges. At present, these enterprises face the urgent
need to address the problems generated by globalization. These problems can be
seen in the dramatic increase in inequality, more intense and global-scale economic
instability, socio-labor instability of territories, and the global weakening of democ-
racy. Faced with this situation, companies are fundamental actors in both the
generation of these problems and their solutions. In this sense, society has an urgent
need for a paradigm shift in the conception and function of business. Thus, social
enterprises are increasingly necessary in terms of the role they can play, owing to
their characteristics, democratic management model, and principles and values, as
pointed out by the European Commission. Meanwhile, the role and contribution of
B-corps, or companies with a purpose, remain very relevant. Nonetheless, these new
business models must incorporate elements that include worker participation and a
change in the profit distribution model, not only in terms of capital ownership but
also with the participation of stakeholders and the penalization of undesirable
behavior in the labor, social, and environmental aspects.

Finally, social enterprises, especially those under the European-continental
approach, can be promoted to democratize the economy. The inclusion of the
governance and ownership dimensions points to the need to give people the ability
to be the protagonists of their own economic decisions. This is a key issue that
should be addressed by all other models and approaches to social enterprises.
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1 Introduction

In the European Union (EU), social enterprise (SE) legislation continues to grow, '
owing to both the introduction of new laws specifically dedicated to SEs and the
recent changes to and replacements of preexisting laws. Moreover, in countries that
still lack specific SE laws, their introduction has been discussed or specific legisla-
tive proposals already exist and are waiting to be passed. For example, Malta enacted
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a new SE law in February 2022. * Furthermore, in 2017, Italy implemented SE
regulations within the broader context of the great reform of the “third sector,” *
while the new Belgian Code of companies and associations in 2019 # brought about
profound changes in SE identification and regulation. Regarding countries without
dedicated SE laws, in an October 2021 study promoted by the Irish government as a
follow-up to research conducted when implementing the National Social Enterprise
Policy of 2019, 51% of respondents declared they would prefer that a new legal form
specific to SEs be introduced. °

The issue of social enterprise and its legal forms continues to generate great
interest at both the national and EU levels. However, at the EU level, the current
perspective appears to be slightly modified compared to previously (as emerging
from the Commission’s “Social Business Initiative” of 2011, the “SBI” Communi-
cation). The Commission’s “Action Plan for the Social Economy” © in December
2021 shifted the discourse on social enterprise to incorporate it into the broader
context of the social economy. Accordingly, at the national level, the topic of social
enterprise is sometimes framed and addressed within broader contexts, such as the
social economy’s third sector. For example, in Italy, SEs are considered a component
of the third sector, ’ and in France, SEs (which in this jurisdiction present the slightly
different denomination of “solidarity enterprises of social utility”) are included by
law among social and solidarity economy enterprises. *

Important nonlegal research has also directed attention toward the legal frame-
work of SEs. The impressive ICSEM project ° and the extensive and relevant
research on social enterprises and their ecosystems promoted by the European
Commission '® have elucidated the determinants and features of existing social
enterprises in Europe and globally, piquing legal scholars’ curiosity regarding how

2 Act no. IX of 2022, to regulate social enterprise organizations and their administration, published
in the Government Gazette of Malta on February 22, 2022.

3Legislative decree no. 112/2017 on social enterprises replaced Legislative decree no. 155/2006 on
the same subject. Legislative decree no. 112/2017 is connected to Legislative decree no. 117/2017,
the Code of the third sector, since social enterprises are a particular type of third sector organization
Cf. Fici (2021).

“In Belgium, “cooperatives accredited as social enterprises” replaced “social purpose companies™:
cf. art. 8:5 of the Code of companies and associations of 2019 and art. 6 ff. of Royal Decree June
28, 2019.

5Cf. Lalor and Doyle (2021).

SCf. Cf. COM (2021) 778 final of December 9, 2021 on “Building an economy that works for
people: an action plan for the social economy,” according to which “social enterprises are now
generally understood as part of the social economy” (p. 3).

"Cf. art. 4, para. 1, Legislative decree no. 117/2017.

8Cf. art. 11 of Law no. 2014/856 of 31 July 2014, which modified art. L3332-17-1 of the Labor
Code. Among other countries, something similar occurs in Slovakia due to Law no. 112/2018:
cf. Polackova (2021), p. 190.

Cf. Defourny et al. (2021) and Defourny and Nyssens (2021a, b).

10¢f, European Commission (2020).
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these findings fit within the existing legal framework of SEs and vice versa. ' For
the jurist, empirical research on the third sector and the social economy, '* and the
consideration thereof in statistical surveys and methodologies, '* has brought about
similar interests.

Consequently, the situation relating to social enterprise has changed significantly
since the passage of the first law specifically dedicated to this phenomenon (i.e.,
Italian law November 8, 1991, no. 381, on social cooperatives). In the three decades
since, the picture has become clearer in terms of both legislation and legal culture
related to SEs, while broader organizational categories, such as the third sector and
the social economy, have also emerged.

Therefore, the current general climate might allow another step forward, in the
sign of both the further completion of the legal framework on SEs at the national
level (six EU countries still have no ad hoc SE legislation) '* and the introduction at
the EU level of specific legislation thereon, even if on the latter front EU institutions
making apparent strategy changes have increased the complexity of the situation. '

2 The Essential Role of Social Enterprise Law

A considerable number of specific laws on SEs exist in various EU (and non-EU)
countries, thus demonstrating the essential role of legislation in SE development. In
fact, 21 out of 27 EU countries have dedicated laws on SEs, and some even have
more than one. '° Furthermore, in those countries where such laws do not yet exist,
their possible introduction is under discussion or precise legislative proposals have
been put forward. '’

Continuing to use real-world examination to support our thesis, it is worth noting
that in countries where there had previously been no specific SE laws, their adoption
led to notable SE growth. In Italy, although social cooperatives were established
even before Law no. 381/1991 was introduced, their number has increased consid-
erably since then. According to the National Institute of Statistics (ISTAT), there
were a little over 2000 social cooperatives before 1991, almost 3500 in the

'1See, for example, Adam and Douvitsa (2021) regarding Greek legislation.
12Cf. Enjolras et al. (2018).

13Cf. United Nations (2018).

14They are Austria, Estonia, Germany, Ireland, the Netherlands, and Sweden.
SCf. infra Sect. 4.

'This occurs when, in a given jurisdiction, a law on social cooperatives (or another specific legal
form of social enterprise) and a more general law on social enterprises coexist, as happens in France,
Greece, and Italy, among other countries.

"For example, in Ireland, see the preliminary study of Lalor and Doyle (2021); in 2020, in the
Netherlands, the government planned to introduce the social private limited liability company as a
specific legal form for SEs.
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mid-1990s, and just over 6000 by the end of 2003. '® According to the latest
available ISTAT census data on nonprofit institutions, almost 15,500 social cooper-
atives were active as of December 31, 2019. 19 Other EU countries have also
reported significant increases in the number of registered SEs after introducing
such laws. In Latvia, for example, this number has increased sixfold since SE laws
were introduced in 2017. ?° Outside the EU, UK regulations implemented in 2004
demonstrated an enormous impact on the development of “community interest
companies,” 2! the number of which had reached 23,887 as of March 31, 2021. 22

However, arguments in favor of introducing ad hoc legislation on SEs are not
only based on practical examples. Precise theoretical justifications for the legal
recognition and regulation of SEs have also been provided. In most jurisdictions,
the existing general legal forms (e.g., association, foundation, cooperative, com-
pany) can be used to establish an organization with the concrete characteristics of an
SE; however, in the absence of specific organizational law recognizing them, SEs do
not have a precise, distinct, reserved, and protected legal identity. When organiza-
tions possess distinctive features related to their pursued purpose—be it negative,
such as the nonprofit purpose, or, moreover, positive, such as the social purpose that
characterizes SEs—organizational law has a vital role in defining each organiza-
tion’s specific identity, which is primarily determined by its particular goals.

Therefore, SE law’s primary and essential role is (and should be) to establish a
defined identity of SEs and preserve their essential features. This per se justifies the
existence of specific SE legislation and helps identify its minimum and essential
contents. 2> Having and operating under a specific identity different from that of
other organizations, and under a legal designation that conveys particular objectives
and actions, is what satisfies the interests of SE founders and members and, conse-
quently, is a precondition for this particular form of business organization’s exis-
tence and development. ** If “the diversity and openness of the concept [of SE] are
probably some of the reasons for its success,” > however, a precise legal identity
increases “a founder’s or member’s ability to signal, via her choice of form, the
terms that the firm offers to other contracting parties, and to make credible [her]
commitment not to change those forms.” *°

8precisely, 6159: cf. ISTAT, Le cooperative sociali in Italia. Anno 2003 (Roma, 2006).

ey, ISTAT, Censimenti permanenti. Istituzioni non profit, October 15, 2021.

20Cf. Gintere and Licite-Kurbe (2021).

2!Sections 26 ff. of the Companies (Audit, Investigations and Community Enterprise) Act of 2004,
and the Community Interest Company Regulations of 2005.

22Cf. Community Interest Companies Annual Report 2020/2021. On this subject, cf. Liptrap
(2021b).

23See Fici (2017), p. 13; more recently, along the same lines, Bohinc and Schwartz (2021), p. 4: “A
primary contribution of social enterprise law is to enable companies with a true social mission to
distinguish themselves.”

24Cf. Bohinc and Schwartz (2021), p. 6.

Z1n these terms, Defourny and Nyssens (2012), p. 20.

2°In these terms, Kraakman et al. (2009), p- 22.
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Therefore, dedicated SE laws are advantageous to the extent that they allow social
entrepreneurs to distinguish their initiatives for stakeholders (e.g., customers,
employees, investors, volunteers, donors, public administrations). By imposing
specific legal identities on SEs, legislators are not unnecessarily restricting their
private autonomy but rather allowing them to display their distinctive traits and profit
from them. The list of potential benefits includes, among others, these aspects:

1. SEs may be taken into specific consideration in tax, public procurement, insol-
vency, or competition laws, among others, and thus receive rules that are in line
with their legal nature, which is a prerequisite for SEs to prosper; ' SEs need a
comprehensive legal framework that favors their establishment because organi-
zational law alone (especially in the absence of a consistent tax regime) is
insufficient. >

2. Specific public policies may be designed in support of SEs, *° and these policies
may be justified under EU competition and state aid laws. *°

3. Clearer boundaries may be drawn between SEs and other concepts, such as
corporate social responsibility, sustainable businesses, and socially responsible

*TSeveral times, EU institutions have emphasized the need for SEs to receive specific treatment
under competition law and public procurement law: cf., for example, the EP resolution of
September 10, 2015, on Social Entrepreneurship and Social Innovation in combating unemploy-
ment, at paragraphs 21, 22 and 33; and the EP resolution of February 19, 2009, on Social Economy,
at paragraph 4. The aspect is also highlighted, with regard to social economy entities in general, in
the Commission’s Action Plan of December 2021: “Developing coherent frameworks for the social
economy entails considering its specific nature and needs with regard to numerous horizontal and
sectoral policies and provisions such as those relating to taxation, public procurement, competition,
social and labour market, education, skills and training, healthcare and care services, Small and
Medium-sized Enterprise (SME) support, circular economy, etc.”

*8This is demonstrated by the failure of Italian Legislative Decree no. 155/2006. It led to the
establishment of a very limited number of SEs, which resulted from the lack of consistent and
adequate tax consideration for SEs. In the 2017 reform, the Italian legislature introduced specific tax
rules for SEs into Legislative Decree no. 112/2017 specific tax rules; they are still not effective
(because they are conditioned on the European Commission’s approval, which has yet not arrived),
but they are expected to re-launch this legal instrument.

*This is one specific objective envisaged by EU institutions: cf., for example, the Council’s
conclusions on the promotion of the social economy as a key driver of economic and social
development in Europe, cit., at paragraphs 28 and 29. See the Commission’s Action Plan for the
Social Economy of 2021.

30Ctf. EU Court of Justice, 8 September 2011 (C-78/08 a C-80/08), and, for commentary, Fici
(2014). The Court held that the specific (and more favorable) tax treatment of Italian cooperatives is
(potentially) compatible with EU law, and, in particular, with the rules prohibiting state aid to
enterprises, to the extent that cooperatives are business organizations different from all others
(as they are person-centered and not capital-centered, democratic, etc.). Therefore, their particular
tax treatment is not an unlawful privilege but the reasonable consequence of their structural
diversity from ordinary business organizations. The statement was made possible by the fact that
cooperatives are also subject to EU law, having been provided for in a little-used, but highly
symbolic EU statute (Regulation no. 1435/2003), as this ruling shows. Thus, an EU statute on SEs
would have a similar effect with respect to SEs. In its absence, the 2011 EU Court judgement can
certainly help (by way of analogy).
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enterprises; ' these concepts may deserve specific consideration from legislators
and public institutions but on different grounds and in different terms than SEs.

4. The relationship between SEs and more general concepts, notably those of the
social economy and third sector, as legal categories of entities that include but are
not limited to SEs may be better understood.

5. The interests of an SE’s various stakeholders, such as customers, investors, and
socially responsible suppliers, may be more effectively protected because the use
of the denomination “SE” without a legal standard to guarantee a corresponding
substance may have a distorting effect on the market.

6. The establishment and operation of “pseudo-SEs” may be prevented, thereby
reducing the risk of serious harm to the image of the third sector or the social
economy as a whole. *

7. More reliable statistical data on SEs may be collected, thereby improving the
visibility of the entire sector. *

Hence, SEs should have their own organizational laws for numerous theoretical
and practical reasons. In addition, on a more philosophical level, it arouses curiosity
why laws on SEs, or on the third sector and the social economy overall, should
require justification. In fact, there is no apparent reason why the state should provide
a specific legal framework for collective actions motivated by profit but not for
collective actions aimed toward the common good. Both structures of action, those
for the “homo oeconomicus” and the “homo donator” or “reciprocans,” should be
recognized and carefully regulated by law. Organizations with a higher degree of
constitutional salience, such as SEs, which perform important social and economic
functions by helping the state to provide general interest services and the community
to self-organize to satisfy needs unmet by the state (the first sector) and traditional
for-profit producers (the second sector), in principle, deserve more attention than
organizations in other categories.

Thus, in countries where SEs and third-sector (or social economy) organizations
in general are not regulated, the question should not be whether to legally recognize
these subjects but should be why this has not already occurred.

*1Cf. recently Bohinc and Schwartz (2021), p. 5: “A company that strives to be a good citizen is not
the same as one that is committed to a certain social goal. Social enterprises are good corporate
citizens, but good corporate citizens are not necessarily social enterprises.”

32Cf. Yunus (2007), p. 178; Yunus (2010), pp. XXV and 117.

33 Improving statistics on SEs to increase their visibility is another objective EU institutions often
highlight: cf., for example, the opinion of the EESC on “Social entrepreneurship and social
enterprise” of October 26, 2011, at paragraphs 1.11 and 3.6.3. On data and statistics for the sector,
the Commission’s Action Plan for the Social Economy of December 2021 has a dedicated section.
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3 Models and Trends of National Social Enterprise
Legislation in the EU

Beginning with Italian Law no. 381/1991 on social cooperatives, ** social enterprise

legislation has spread throughout Europe; today, 21 out of 27 EU Member States
have at least one law on this subject. The current national legislation on SEs is
certainly more varied and complex than at the time of its emergence. Laws on social
cooperatives are still in force and continue to be adopted; however, the legal
landscape is now more articulated, and different forms of legislation also exist.

More precisely, two general models of SE legislation can be identified, which can
also coexist within the same national jurisdiction. > In the first model of legislation
to emerge, SEs are a particular legal type (or subtype) of entity: either a (social
purpose) cooperative or company. In the second model, which has been increasingly
used, “SE” is a legal qualification (the terms “certification” and “accreditation” are
also used for the same purpose) that may be acquired by private organizations that,
regardless of the legal form of incorporation (a company, a cooperative, or, even in
certain cases, an association or a foundation), satisfy the requirements assumed by
the law as indicators (or “criteria”) of their “sociality.”

Another possible classification of SE laws is as follows:

— Laws that recognize only work integration social enterprises (WISEs) as SEs, and

— Laws according to which an SE is identified by the performance of one or more
social utility or general interest activities, including work integration of disad-
vantaged persons or workers

This distinction regards the scope of an SE’s activity and may apply to both law
typologies previously described. Therefore, depending on the characteristics of
national legislation, laws may provide only for the establishment of work integration
social cooperatives (e.g., Poland), *® or there may be laws under which work
integration is the only activity that an organization can perform to qualify as an SE
(e.g., Lithuania). 3

3*The fact that Italian Law no. 381/1991 is the cornerstone of this type of legislation corresponds to
an opinion commonly shared by the most prominent scholars in this field, such as Galera and
Borzaga (2009) and Defourny and Nyssens (2012). However, although it is undeniable that this
Italian Law initiated a process that involved several EU Member States, and therefore had a strong
cultural impact even outside the borders of its application, it must be acknowledged that the UK’s
Industrial and Provident Societies Act (IPSA) of 1965 already provided for the establishment of a
Community Benefit Society, that is, a company whose economic activity “is being, or is intended to
be, conducted for the benefit of the community” (see sect. 1(2)(b) IPSA 1965, and now sect. 2(2)(a)
(ii) of the Co-operative and Community Benefit Societies Act of 2014).

33The two models in this chapter do not coincide with the two models identified by Vargas Vasserot
(2021), p. 70.

35Cf. Law 27 April 2006 on social cooperatives.

37 Cf. Law no. IX-2251 of June 1, 2004, on social enterprise. See also Lithuanian Law no. XIII-2427
of September 19, 2019, on the same subject.
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Work integration of disadvantaged persons and workers is only one possible
social utility (or general interest) activity that SEs may, in principle, conduct; thus,
no apparent reason exists to reduce by law the scope of SEs to work integration.
Accordingly, the legislative trend toward enlarging the scope of institutionalized
social enterprises beyond work integration must be appreciated. One example of this
is Slovakia, where a new law passed in 2018 on social economy and social
enterprises freed the concept of SE from work integration and overcame the limits
of the preceding legislation, which, by supporting only WISEs, was unable to
capture de facto SEs not focused on work integration. **

3.1 Social Enterprise as a Legal Form of Incorporation

Following the first model of legislation described above, in some EU countries, the
law provides a specific legal form for SE incorporation, which is distinct from the
ordinary legal forms and usually constitutes a special subtype (or modified type) of
either a cooperative or shareholder company. The most common legal form for an
SE is social cooperative, which in some countries has different names, such as
collective interest cooperative in France, social solidarity cooperative in Portugal,
or social initiative cooperative in Spain. It is present in many EU national jurisdic-
tions, namely, Croatia, 39 the Czech Republic, 40 France, 41 Greece, 42 Hungary, 43
Italy, ** Poland, ** Portugal, *® and Spain *’ (as well as Belgium after reforms in
2019, although in a partially different manner, which is described later in this
chapter).

In the EU28, the UK community interest company was the most prominent
example of a social purpose company. After Brexit and changes to the Belgian
legal framework on SEs (in which the provisions on the social purpose company
were repealed), Latvia is now the only EU Member State that adopts this model of
legislation (although in a partially different manner, as highlighted later in this

38Cf. Law no. 112/2018 of March 13, 2018 on social economy and social enterprises and art. 50b of
Law no. 5/2004 on employment services, as amended in 2008. See also European Commission
(2020), p. 29.

39Cf. art. 66 of Law no. 764 of March 11, 2011, on cooperatives.
40Cf. art. 758 ff. of Law no. 90/2012 on commercial companies and cooperatives.

4Cf. art. 19-quinguies ff. of Law no. 47-1775 of September 10, 1947, on cooperatives, as
introduced by Law no. 2001/624 of July 17, 2001, and amended by Law no. 2014/856 of July
13, 2014, on the social and solidarity economy.

*2Cf. Laws no. 2716/1999 and 4019/2001.

T, articles 8, 10(4), 51(4), 59(3), 60(1), and 68(2)(e) of Law no. X-2006 on cooperatives.
#Cf. Law of November 8, 1991, no. 381.

4SCf. Law of April 27, 2006.

46Cf. Law-Decree no. 7/98 of January 15, 1998, on social solidarity cooperatives.

47Cf. art. 106 of Law no. 27/1999 on cooperatives.
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chapter). *® However, in both Germany and the Netherlands, the national govern-
ment has put forth proposals regarding the introduction of social purpose limited
liability companies.

3.1.1 Social Enterprise in the Cooperative Form

The existing framework demonstrates that national legislators appreciate social
cooperatives, thus raising questions as to why. A possible explanation is that,
notwithstanding its particular aims, the social cooperative remains, at its core, a
cooperative, of which it shares the general structure of internal governance and other
particular qualities national legislators deem to be consistent with an SE’s nature and
objectives.

The social cooperative is, in fact, a cooperative with a nonmutual purpose,
given that—as for example Italian Law no. 381/91 states—its “aim [is] to pursue the
general interest of the community in the human promotion and social integration of
citizens,” either through the management of socio-health or educational services
(social cooperatives of type A) or any entrepreneurial activity in which disadvan-
taged people are employed (“social cooperatives of type B,” which belong to the
WISE category). >° Of great interest in this regard is the recent Belgian legal
provision, according to which cooperatives may be accredited as social enterprises
if their “main objective is not to provide their shareholders with an economic or
social advantage, in order to satisfy their professional or private needs,” but “to
generate a positive societal impact for the human being, the environment or the
society” (art. 8, para. 5, Code of Companies and Associations of 2019). st

However, if a social cooperative’s “soul” (i.e., main purpose) is that typical of an
SE (and not of an “ordinary” cooperative pursuing a mutual purpose), then its
“body” (i.e., organizational structure) remains that of a cooperative. Consequently,
in addition to the distinctive traits all SEs share (including, in particular, the total or
partial profit nondistribution constraint and disinterested devolution of residual
assets in case of dissolution), the SE in the cooperative form is as follows:

49

“8Cf. Law of October 12, 2017, on social enterprise.

*The mutual purpose that, in general, characterizes ordinary cooperatives is to act in the interest of
their members as users, consumers, or workers of the cooperative enterprise. Therefore, “non-
mutual” here refers to cooperatives not acting exclusively in the interest of their members but
primarily in the general interest. This does not imply, of course, denying the societal role or social
function of ordinary cooperatives, which is even recognized at the constitutional level in many
countries (as highlighted in the main text and footnotes). Cf. also Meira (2020).

S0A social cooperative’s members, therefore, cooperate not to serve themselves (as in ordinary
mutual cooperatives), but to serve others: cf. Fici (2013b).

! Translation by Author. The original French text is as follows: their “but principal ne consiste pas
a procurer a ses actionnaires un avantage économique ou social, pour la satisfaction de leurs
besoins professionnels ou privés,” but “de générer un impact sociétal positif pour [’homme,
’environnement ou la société.”
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— A democratic SE (cooperatives are, in principle, managed according to the “one
member, one vote” rule, regardless of the share capital held by each member;
therefore, they are person-centered rather than capital-centered organizations)

— Open to new members, whose admission is favored by the variability of capital
(the “open door” principle in cooperatives is a manifestation of present members’
concern for the future generations of members)

— Jointly owned and controlled by its members (in cooperatives, usually, all, or at
least most, of the directors must be members, and the external or nonmember
control of a cooperative is not permitted by law); and

— By its very nature, supportive of other cooperatives, its employees, and the
community at large >

Therefore, the cooperative legal form is considered in specific constitutional
provisions that recognize its social function and provide for state support. >

The social function of cooperatives is even more intense when a cooperative aims
to pursue the general interest of the community rather than its members’ economic
interests. Essentially, the combination of cooperative structure and social objectives
may determine an organization’s increased social relevance, given that the sociality
of the cooperative structure is added to the sociality of the entity’s objectives.

Undoubtedly, SEs in the cooperative form are entities that have a very strong
identity as SEs because their governance has the participatory (and human) dimen-
sion that characterizes the SE “ideal-model,” as adopted, for example, by the
European Commission in the SBI Communication of 2011, which was based on
previous work by the EMES research network. In the SBI Communication, an SE is
described as follows: “It is managed in an open and responsible manner and, in
particular, involve employees, consumers and stakeholders affected by its commer-
cial activities.” In addition, the democratic nature of SE in the cooperative form
makes it perfectly compatible with the notion of a social economy entity that is
increasingly common in Europe and the laws on the social economy approved there
thus far. In these laws, democratic governance is indeed a key identifier of social
economy entities. >*

If the above holds true, two examples in the most recent legislation may be
appreciated for the prominence given to the cooperative form in SE regulation. The
first, and most relevant, is the case of Belgium, which completely modified its
legislative approach to SEs in 2019 by repealing its law on the “social purpose
company” (SES) and replacing it with legislation on the “cooperative accredited as
social enterprise.” The second is the case of Italy, where the “social cooperative,” as

2t s impossible to discuss here these general characteristics of the cooperative legal form of
business organizations: cf. Fici (2013a) and Fajardo et al. (2017).

33 The list of countries whose constitutions deal with cooperatives is very long and includes, among
many others, Italy, Spain, and Portugal. For further reference, see Fici (2015) and Douvitsa (2018).
S4CE., for example, art. 4, lit. a), of Spanish Law no. 5/2011; art. 5, lit. c¢), of Portuguese Law
no. 30/2013; art. 1, para. 1, no. 2, of French Law no. 2014-856; art. 4, lit. d), of Romanian Law
no. 219/2015.
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provided for by Law no. 381/1991, is now recognized as an ope legis social
enterprise in Legislative Decree no. 112/2017 and receives more favorable treatment
(not only under tax law) than SEs established in another legal form.

These recent legislative changes are in line with the idea that the cooperative form
is the “most natural” for a social enterprise.

3.1.2 Social Enterprise in the Company Form

Under the first model of legislation, cases in which national legislators provide for
SEs in the company form are, as previously noted, exceptional. >> An SE in the
company form is a particular type of company intended not to distribute profits to
shareholders or maximize shareholder value but to pursue a social purpose, the
general interest, or the interest of the community or maximize “social value.” °° The
company form does not, in itself, raise particular concerns regarding the pursuit of an
SE’s typical purpose if and to what extent the law clearly assigns a social objective to
these companies and restricts profit distribution 37 (and, of course, if enforcement is
reliable and effective). >® Furthermore, SEs in the company form might be more
effective in fulfilling their objectives, given their greater financial capacity compared
with SEs established in other legal forms. Being their structure based on the capital
individually held (one share, one vote), these companies should potentially attract
more investors than other types of organizations, such as cooperatives, in which
capital held is irrelevant to governance (one member, one vote).

However, these strengths of the company form are also risky aspects for a social
enterprise’s identity. Being a capital-driven organization, an SE incorporated as a
company could potentially be controlled by a single shareholder, thereby losing its
democratic or participatory character. >° An SE in the company form could also
become a manager-run enterprise since members’ control and active participation are
not required the way that they are in the cooperative form. This arrangement can
even be risky for a social enterprise’s identity, considering certain findings in the
fields of behavioral law and economics. These findings indicate that, under certain

SS0f course, as is clarified in the main text, an SE in the company form may also be found in those
jurisdictions that adopt the second model of legislation, in which SE is a legal qualification, open to
entities incorporated in various legal forms, including that of a company.

S Liptrap (2020, p. 15.

5The fact that the company SE has a share capital per se does not imply, of course, that
shareholders are entitled to receive profits. In addition, it must be noted that SE legislation, rather
than prohibiting the distribution of profits, usually more opportunely mandates a certain use of the
profits, thereby impeding their full distribution to shareholders: cf. Fici (2017); Fici (2020); Liptrap
(2020), pp. 19 1.

580n the importance of enforcement in SE regulation, see Brakman Reiser (2013); Brakman Reiser
and Dean (2014).

S9Cf. Lloyd (2010), which explains that the CIC—as compared to a charity—finds its justification
in that it offers its founders the possibility of controlling the organization.
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conditions, managers are less inclined to transfer resources to third-party beneficia-
ries compared to not only their shareholders but also themselves, were they not
acting as agents. A likely reason for this is that managers tend to adopt principles to
curry favor with company ownership and satisfy shareholders’ interests to retain
their positions. *°

Therefore, compared to SEs in the cooperative form, SEs in the company form
need rules imposing specific restrictions to avoid potential deviations from their
social mission. In fact, an SE in the company form has, in principle, a weaker identity
as an SE, which is at risk if, among other things, legislators do not set limits on the
control of certain shareholders or precise rules on the ownership and control of the
company. ®' For example, Italian Legislative Decree no. 112/2017 stipulates that a
single individual or for-profit entity may participate in, but not control or direct, an
SE. % This approach resolves the issue almost entirely, making the company SE a
useful structure, notably for second-degree aggregation among primary SEs or
operating as a subsidiary of other SEs, third-sector entities, or nonprofit
organizations.

Another interesting provision to this effect is found in art. 9, paragraph 1, of
Slovenian Law no. 20/2011, which limits for-profit companies’ potential to establish
SEs by providing that they may do so only to create new jobs for redundant workers
(and explicitly providing that they may not do so to transfer the enterprise or its
assets to the SE). ®® Notable as well is a rule set by the (no longer existing) Belgian
société a finalité sociale (SFS), according to which no shareholder could have more
than one-tenth of the votes in the shareholders’ general meeting. **

OCf. Fischer et al. (2015). It is generally agreed that agents tend to behave less generously than their
principals in both the ultimatum and dictator games: cf. Hamman et al. (2010).

In our opinion, to be consistent with its institutional objectives, an SE in the company form
should have a governance structure that either (a) directly involves the shareholders in the
management of the enterprise, if they are actually motivated by a sense of altruism;
(b) completely frees the managers from the competitive pressures of shareholders, so that they do
not have any incentive to align themselves with the latter’s interests; or © awards rights and powers
(also) to an SE’s beneficiaries who are not shareholders (or to their representatives), so that they
might push managers to efficiently and effectively achieve the organization’s social mission.

6'See the preceding footnote about our recommendations on how this might be accomplished.

In addition to the risk of abuse of the SE legal form for profit purposes, the risk also exists that, if
the use of the company form of SE is not carefully regulated through limits relative to who may hold
its capital and/or control the company, the SE might be used purely for purposes of corporate social
responsibility. If this is the case, the autonomy of the social economy sector from the for-profit
capitalistic sector could be seriously compromised.

S2Cf. art. 4, para. 3, Legislative Decree no. 112/2017, as well as art. 7, para. 2, of the same act. Even
stricter is the solution found in Spanish Law no. 44/2007, given that only not-for-profit entities,
associations, and foundations may promote the establishment of integration enterprises (see articles
5, lit. a) and 6).

S 1n addition, it is worth mentioning that the second paragraph of the same article of this Law
suggests that an entity may not acquire the SE qualification if it is subject to the dominant influence
of one or more for-profit companies.

S4Cf. repealed art. 661, para. 1, no. 4, of the Belgian Company Code. This maximum percentage
was even lower (i.e., equal to one-twentieth), if the holder of equity (i.e., the shareholder) was a
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3.2 Social Enterprise as a Legal Qualification

The laws ascribed to the second model of legislation aim to establish a particular
legal category of entities—that of social enterprises—that have some common
characteristics relative to their pursued purpose (a social purpose), the activity
conducted to pursue that purpose (an activity of general or collective interest), profit
use, and some aspects of governance. These laws assume these characteristics to be
requirements for the qualification or accreditation of an organization as a social
enterprise. In contrast, the legal form of an entity’s incorporation is not relevant for
its qualification or accreditation as an SE; thus, under this legislation, SEs may, in
principle, have different legal forms. There may be cooperative or company SEs and,
in some jurisdictions, even association or foundation SEs.

The plurality of the available legal forms for SEs is the element that most
differentiates these laws from those in the group previously examined in this chapter.
The other major distinction is that, applying this model of legislation, an organiza-
tion receives the qualification to be an SE rather than incorporates as an SE, unlike
what occurs when an SE is a legal form. In contrast, an SE’s identity is not subject to
variation, depending on the model of legislation adopted. Comparative analysis
shows that in both models, SEs have substantially the same legal identity (apart
from the profile of the legal form, as already noted). ® This type of legislation is
found in most national jurisdictions in the EU (and in two-thirds of those with
specific SE laws), namely, Bulgaria, 66 Cyprus, 57 Denmark, ®® Finland, ® France, °
Greece, ! Italy, 72 Lithuania, 73 Luxembourg, 74 Malta, 7 Romania, ’® Slovakia, *’

“membre du personnel engagé par la société” (staff member employed by the company). Cf. also
art. 23 of Slovenian Law no. 20/2011, which imposes on SEs the obligation to treat members
equally in decision-making processes and, in particular, prescribes a single vote for all members,
regardless of the particular law of the entity’s incorporation.

S5Cf. Fici (2016, 2017, 2020).

56Law no. 240/2018 on social and solidarity enterprises.

S7Law on social enterprise of 2020.

S8 aw no. 711 of June 25, 2014, on registered social enterprises.

%9Law no. 1351/2003 of December 30, 2013, on social enterprises.

70 Art. L3332-17-1 of the Labor Code on the solidarity enterprise of social utility.

"'Law no. 4430/2016 on the social and solidarity economy. However, on the questions posed by
this legislation, cf. Adam (2019).

"?Legislative decree no. 112/2017 of July 3, 2017.

"*Law no. IX-2251 of June 1, 2004.

74Law of December 12, 2016, on social impact societies, as amended by Law of August 31, 2018.
75Social Enterprise Act no. IX of 2022.

76 Art. 8 ff. on social enterprise of Law no. 219/2015 of July 23, 2015, on the social economy.
7TLaw no. 112/2018 of March 13, 2018, on social economy and social enterprises.
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Slovenia, 78 and Spain. 7 More precisely, in some countries, such as Bulgaria,
Finland, Italy, Slovakia, and Slovenia, the law permits entities incorporated in any
legal form (company, cooperative, association, or foundation) to qualify as SEs. * In
other countries, such as Luxembourg, the law restricts SE qualification to entities
incorporated as companies (or only certain types of companies) or cooperatives. ®' In
the Maltese SE law passed in 2022, one qualification requirement is that the entity be
established in the legal form of a company, partnership, or cooperative; ** however,
the same law foresees the potential expansion of the admissible legal forms to
include foundations. **

Two recent laws adopted yet another approach. In Belgium, after the 2019
reforms, SE became a legal accreditation; however, it can only be obtained by
cooperatives (upon the concession of the Minister of the Economy). In the Latvian
Law of 2017, SE is a legal qualification but may be acquired only by limited liability
companies. This suggests a new trend emerging in which jurisdictions combine both
general models of legislation, so that SE is a legal qualification, but only entities with
a specific legal form (either a cooperative or company) may qualify. This results in
the convergence of the two models of legislation identified and described in this
chapter.

SE as a legal qualification is a model of legislation increasingly praised by legal
scholars ®* and increasingly diffused across the EU. Thus far, it has also been a
reference model for EU Institutions. In the European Commission’s “SBI” Commu-
nication of 2011, which provoked a new wave of laws on SEs in the EU, 8 1o
reference is made to a specific legal form of incorporation defining an SE. Similarly,
“EaSI” Regulation no. 1296/2013 specifies that legal form is irrelevant for the

78 Law no. 20 of 2011 on social entrepreneurship.

7 With particular regard to integration enterprises and special employment centers: cf., respectively,
Law no. 44/2007 of December 13, 2007, and art. 43 ff. of Royal Legislative decree no. 1/2013 of
November 29, 2013. Cf. Vargas Vasserot (2021), pp. 80 f.

80 According to art. 1, para. 1, of Italian Legislative Decree 112/2017, “All private entities, including
those established in the forms of the fifth Book of the Civil Code, may acquire the qualification of
social enterprise.” The legal forms of the fifth Book are companies and cooperatives.

8More precisely, according to Luxembourgian Law of 1Decemberl2, 2016, only the société
anonyme, société a responsabilité limitée, and société coopérative may qualify as social impact
societies (SISs). Along the same lines, qualification as an integration enterprise under Spanish Law
no. 44/2007 is limited to those enterprises with the legal form of a sociedad mercantil or sociedad
cooperativa (art. 4, para. 1). In contrast, the possibility exists that legislators permit even an
individual entrepreneur to qualify as an SE, as happens in Finland, where Law no. 1351/2003
allows the registration as SEs of all traders, including individuals, registered under sect. 3 of Law
no. 129/1979, and in Slovakia, where art. 50b, para. 1, of Law no. 5/2004, refers, in defining an SE,
to both legal and physical persons (the same occurs in Slovakian Law no. 112/2018, with regard to
the definition of the subjects of the social economy, among which are social enterprises).

82Gee sect. 3(1)(a), Act no. IX of 2022.

83See sect. 3(3), Act no. IX of 2022.

84Cf.,, in particular, Sgrensen and Neville (2014); more recently Lavisius et al. (2020).

85Cf. Fici (2020).
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definition of an SE, which is “an undertaking, regardless of its legal form ...” %

Furthermore, in its Resolution of July 5, 2018, the European Parliament proposed the
adoption of a “European Social Enterprise Label” to be awarded to enterprises
complying with certain criteria but “established in whichever form available in
Member States and under EU law.” ¥’

National-level legislators also seem to appreciate the opportunities this model of
SE legislation brings. The most recent national SE laws, such as those passed in
Malta in 2022 and Cyprus in 2020, provide for SE as a legal qualification. In some
countries that already had a specific law on social cooperatives, such as France, Italy,
and Slovakia, laws of this type have been subsequently approved. **

In effect, there are certain advantages that may be attributed to this model of
legislation in comparison to the preceding one. It permits an existing organization to
become an SE without having to reincorporate and an existing SE to lose its
qualification without having to dissolve or convert into or reincorporate as another
legal form, thereby reducing costs and facilitating access to (and exit from) the SE
legal qualification. ™ This holds particularly true for organizations already
established in a legal form different from that usually chosen by legislatures (e.g.,
associations or foundations), following the first model of legislation, to accommo-
date an SE (i.e., company or cooperative). Imposing sanctions may be simpler for the
public authority in charge of enforcing SE qualification laws (and less onerous for
the organization) because it may suffice to revoke the qualification (or threaten to
ggvoke it if problems are not resolved) rather than dissolve or convert a legal entity.

However, the most considerable advantage of this model is that it allows an SE to
choose the legal form under which it prefers to conduct business, without imposing
either the cooperative or company form (or another specific legal form), which
differs from what occurs when a jurisdiction adopts the first model. The plurality
of the available legal forms permits an SE to shape its structure in the most suitable
manner, according to its circumstances (e.g., the nature of the founders or members:
workers, investors, first-degree SEs, etc.), the tradition (e.g., cultural, historical)
where it has its roots (e.g., of associations or cooperatives), or the nature of the
business it conducts (e.g., labor- or capital-intensive).

Furthermore, to the extent that the law imposes certain requirements on all SEs
(or, rather, on all organizations that wish to qualify as SEs and maintain this
qualification over time), independent from their legal form of incorporation, this

86 This regulation was replaced by Reg. no. 1057/2021 establishing the European Social Fund Plus
(ESF+). In this regulation, the definition of social enterprise is found in art. 2(1) n. 13: see infra in
the main text.

87See Vargas Vasserot (2021), pp. 68 f.; Liptrap (2021a) for comments on this proposal, which
followed the final recommendations provided by the Author of this chapter in Fici (2017).

88 None of these countries has repealed its existing laws on social cooperatives.
89Cf. Sgrensen and Neville (2014), p. 284.
20Cf. Sgrensen and Neville (2014), pp. 284 f.
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model ensures that, in any event, all SEs have a common identity as SEs. ol
Therefore, there is no evidence that the laws in this second group are, in general,
less strict than those in the first group. Of equal importance is the fact that this model
allows legislators to organize and combine the legal qualification requirements in
different ways, depending on the legal form of SE incorporation, thereby making the
qualifications more flexible. 2 n addition, this model resolves the dilemma between
the company and cooperative forms, which the previous model of SE legislation
inevitably poses. *

Nevertheless, the benefits of the cooperative form—already highlighted in this
chapter—might and should be recognized even within this model of legislation. For
example, in Italy, although SEs may assume any possible legal form, social coop-
eratives are ope legis social enterprises and receive more favorable tax benefits than
SEs incorporated in other legal forms. This preferential regime (as compared to other
SEs) finds its rationale in the underlined virtues of the cooperative form, so that it
also appears reasonable and justifiable under competition and state-aid laws.

4 Concluding Remarks

Social enterprise legislation is widespread in the EU, as three-quarters of Member
States have specific laws on social enterprises. In this chapter, these laws have been
classified according to two different models. In the first model, the law provides for
an ad hoc legal form for social enterprises, which is usually that of the social
cooperative. In the second model, the laws identify some legal requirements (usually
regarding the purpose pursued, profit uses, activity conducted, and some aspects of
governance), which allow an entity to obtain the qualification of a social enterprise
(or the accreditation as a social enterprise), regardless of whether it is established as a
cooperative or company or even as an association or a foundation. The second model
is increasingly used by national legislators. Its main benefit lies in the fact that it
recognizes social enterprises in various legal forms. Therefore, in this second model,
social cooperatives are not the only social enterprises. °* This model also presents

°"Moreover, nothing prevents legislators from providing different treatment to SEs established in
different forms; for example, to favor, under tax law or policy measures, an SE in the cooperative
form, in consideration of its democratic nature, as compared to an SE in the company form.

22 For example, the democratic and participatory character of an SE in the cooperative form permits
the relaxation of the profit nondistribution requirement, while the nondemocratic character of an SE
in the company form imposes rigidity with regard to profit distribution, as well as specific measures
to ensure stakeholders’ involvement.

% This does not mean, however, that SEs in the company form do not also require specific rules
under this model of legislation to make it (more) consistent with an SE’s identity, as clarified supra
in the main text.

94Several reasons however remain as to why social cooperatives should deserve, even within this
second model of legislation, special consideration relative to social enterprises in other legal forms,
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certain practical advantages, for both private entities that aspire to qualify as SEs and
public administrations that enforce the law.

The second model is inspired by the concept of social enterprise adopted by the
European institutions, particularly the “SBI” Communication of 2011, which gave
rise to a new wave of social enterprise laws. °> In a 2018 resolution, the European
Parliament referred to this model of legislation when calling on the Commission to
introduce a European statute establishing the status or label of the “European social
enterprise.”

However, European institutions appear to be currently focusing their attention on
other concepts. In the December 2021 “Action Plan for the Social Economy,” the
European Commission showed a preference for addressing the broader category of
social economy entities, which includes not only social enterprises but also other
subjects identified solely based on their legal form (e.g., associations, foundations,
mutuals, cooperatives). °® In addition, the European Parliament has recently pro-
posed regulations introducing the European association and a directive of minimum
harmonization on nonprofit organizations.

In this changed climate, where new strategies have been employed, °’ the hope is
that forces will not be dispersed in attempts that are too ambitious and certainly more
complex than the one to create a harmonious legislative framework for social
enterprises in Europe, which, based on the existing national-level legislation,
would be more feasible.

by reasons of their intrinsic benefits derived from their cooperative structure, as explained in the
main text. However, of great significance in this regard is the shift from the company form to the
cooperative form that took place in Belgian law, where in 2019, the social purpose company was
replaced by the cooperative accredited as social enterprise.

951f we are not mistaken, after the SBI Communication of 2011, 14 Member States either adopted
new SE laws or changed the existing ones, while legislative proposals were put forward in the other
Member States.

%In addressing social economy organization law, it may be useful to read Hiez (2021).

7 As already testified, at the legislative level, by Regulation no. 1057/2021, replacing Regulation
no. 1296/2013, which provided a new definition of social enterprise that includes social economy
organizations. Cf. art. 2(1), n. 13, Reg. no. 1057/2021, which reads: “‘social enterprise’ means an
undertaking, regardless of its legal form, including social economy enterprises, or a natural person
which: ‘(a) in accordance with its articles of association, statutes or with any other legal document
that may result in liability under the rules of the Member State where a social enterprise is located,
has the achievement of measurable, positive social impacts, which may include environmental
impacts, as its primary social objective rather than the generation of profit for other purposes, and
which provides services or goods that generate a social return or employs methods of production of
goods or services that embody social objectives; (b) uses its profits first and foremost to achieve its
primary social objective, and has predefined procedures and rules that ensure that the distribution of
profits does not undermine the primary social objective; (c) is managed in an entrepreneurial,
participatory, accountable and transparent manner, in particular by involving workers, customers
and stakeholders on whom its business activities have an impact.””
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1 Introduction

In Europe, most social enterprises have their origins in the tradition of the cooper-
ative movement in the fields of labor, agriculture, health, retail, credit, and educa-
tion." The first works that studied social enterprises in Europe were developed in
Italy in 1990. These works elaborated a conception of the social enterprise with
many similarities to the traditional model of cooperatives, adapted to provide
answers to more social needs.” In 1991, the Italian Parliament passed a specific
law for social cooperatives, which led to an extraordinary boom of these entities

This publication is one of the results of the R & D & I project UAL2020-SEJ-C2085, under the
European Regional Development Fund (ERDF) Andalusia 2014-2020 operational program,
entitled “Corporate social innovation from Law and Economics.”

'EMES (2020, p. 42).
2Vargas Vasserot (2021, p. 317).
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throughout Europe.® After this pioneering experience, European legislators found
the cooperative model to be the most appropriate, or the most natural, for framing the
phenomenon of social enterprises,” to the point of being considered by some as a
modified form of the cooperative.’

As such, some of the characteristics that define the European concept of social
enterprise are currently related to the cooperative principles that guide the actions of
this type of entity. Thus, the social dimension of social enterprises in Europe is
identified with the cooperative principle of concern for the community, which has
been present in the cooperative movement since its inception, and which currently
requires cooperatives to contribute to the sustainable development of their commu-
nities in the ecological, social, and economic spheres.6 This social dimension is also
influenced by the principle of voluntary and open membership:’

Cooperatives are voluntary organizations, open to all persons able to use their services and
willing to accept the responsibilities of membership, without gender, social, racial, political
or religious discrimination.

This principle enables the rest of the community to join the cooperative and to
benefit from the same advantages enjoyed by members, thereby demonstrating the
altruism of the cooperative members toward potential future members. Finally, the
social function of cooperatives has been recognized legislators in the constitutions of
some European countries, such as Spain, Italy, and Portugal.®

The political or participatory governance dimension of social enterprises finds its
equivalence with the cooperative principle of democratic member control, which
establishes that decision making within the cooperative is not linked to paid-up
capital but governed, in principle, by the rule of “one member, one vote.” They are
also entities with a high degree of autonomy, as defined by the cooperative principle
of autonomy and independence. Social enterprises are autonomous organizations
and managed by their own members.

Despite the similarities, cooperatives cannot be directly considered as social
enterprises, because they do not meet all the requirements. However, a type of
cooperative has emerged that adapts some of the attributes of social enterprises
while respecting the essential cooperative principles and elements. These new
entities, known as social cooperatives, have been considered to be a type of social
enterprise.’ Social cooperatives combine the mutualistic purpose typical of cooper-
atives with the general interest of the whole community or of a specific target group,
serving broader interests than those of their social base.

3Defourny and Nyssens (2010, p. 33).
“Fici (2020, p. 17).

5Fici (2017, p. 47).

SHernandez Céceres (2021, p. 23).
7ACI (1995, p. 17).

8Fici (2015, p. 2).

°Defourny and Nyssens (2013, p. 13).
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In defining or identifying common characteristics, authors have pointed out that
the social cooperative is an entity that operates according to a democratic procedure
through member participation and its purpose is to pursue the public interest of the
community.'’ The International Organization of Industrial and Service Cooperatives
(CICOPA), which is a sector of the International Cooperative Alliance, agrees in part
with this definition, although it expands on it by identifying five main characteristics
of social cooperatives: 1. explicit general interest mission, 2. non-state character,
3. multi-stakeholder membership structure, 4. substantial representation of worker
members at every possible level of the governance structure, and 5. non- or limited
distribution of surplus.'" This interpretation is also adopted by other authors, such as
Defourny and Nyssens, who even add a sixth characteristic, “One member, one
vote,” or “limitation to the rights of shareholders.”"?

Among all these characteristics proposed to identify a social cooperative, some
can be ruled out because they are not exclusive to social cooperatives but rather
inherent to the social form of cooperative and will be present in all cooperatives,
social or not. The first of these is the “non-state character.” As CICOPA itself
recognizes, this characteristic is linked to the fourth cooperative principle of auton-
omy and independence. The same principle applies to the “one member, one vote”
rule, which is part of the second cooperative principle of democratic control of
members and which specifically specifies, “members have equal voting rights (one
member, one Vote).”13

Thus, based on these definitions, social cooperatives have only three character-
istics that distinguish them from other cooperatives: an explicit social mission, a
specific economic framework that mainly affects the distribution of surpluses and
liquidation, and the participation of multiple stakeholders in the cooperative.

2 Regulatory Models in Comparative Law

The regulation of social cooperatives has been carried out very unevenly, using
different names to refer to them, and without a clear consensus as to where and how
they are to be regulated. Thus, one can find cases in which social cooperatives are
included in the general law on cooperatives, as if they were another type of
cooperative or a type of qualification that can be obtained by any type of cooperative
that meets certain requirements imposed by the legislator. Other countries have
decided to regulate them through their own exclusive law, to give these cooperatives
greater importance, although these countries also include several references to the
general law on cooperatives, which regulates a large part of their social framework.

Dy et al. (2020, p. 37).

' CICOPA (2004).

2Defourny and Nyssens (2013, p. 16).
13ACI (1995, p. 17).
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Table 1 Regulation of the analyzed social cooperatives
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Name of social
Country | Legislation cooperative
Belgium | Companies and Associations Code 2019 Cooperative as a social
Royal Decree of 28 June 2019 enterprise
Brazil Law no. 9.867 of November 10 Social Cooperatives
France Law n® 47-1775 of September 10, 1947, on the status of | Cooperative society of
cooperation collective interest
Greece | Law 2716/1999 on Development and modernization of Limited liability social
mental health services and other provisions cooperatives
Law 4430 on Social and Solidarity Economy and Devel- | Social cooperative
opment of its Institutions and other provisions enterprises
Italy Law 8 November 1991 n. 381 Social cooperative
Portugal | Decree-Law no. 7/98 Social solidarity
cooperatives
South Framework Act on Cooperatives Social cooperatives
Korea Enforcement Decree
Spain Law 27/1999 of July 16, 1999, on Cooperatives State social initiative
cooperative
Law 11/2019 of December 20, 2009, on Cooperatives in | Basque social initiative
the Basque Country cooperative
Basque social integra-
tion cooperative
Law 12/2015 of July 9, 2015, on cooperatives Catalan social initiative
cooperative

Finally, some countries have regulated them within other laws of broader content,
such as corporate codes, laws regulating the social economy, or within laws related
to the activities that cooperatives can carry out.

Legislators have opted for different formulas, which may seem contrary to the
logic that a social cooperative regulated through its own law would be regulated in
greater detail than a social cooperative regulated within a general law on coopera-
tives. As such, social cooperatives do not demonstrate a clear correlation between the
form of regulation and their greater or lesser degree of development. Depending on
this degree of development, three models of regulation'* can be found (Table 1):

'%In addition to the legislations cited here, other countries have also regulated social cooperatives;
for brevity, these have not been included in this paper. Examples are the Czech Republic, which
regulates the social cooperative in Articles 758 et seq. of Law no. 90/2012 on commercial
companies and cooperatives; Croatia, which develops the social cooperative in Article 66 of the
Law of 11 March 2011, no. 764, on cooperatives; Hungary’s work integration social cooperative,
regulated in Articles 8, 10(4), 51(4), 59(3), 60(1), 68(2)(e), of Law no. X-2006 on cooperatives;
Poland, which recognizes the work integration social cooperative in the Law of 27 April 2006 on
social cooperatives; and South Africa, which regulates the social cooperative within Part 5 of The
Cooperatives Act 14, of 2005.
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» Legislation with little regulation: These are laws that only contain the definition
of a social cooperative and a list of the activities to which it may be dedicated. In
some cases, these laws also generalize the characteristics of the people to whom
they are addressed and the presence of volunteers. Examples are legislations in
Brazil and Spain; the former regulates social cooperatives (cooperativas sociais)
through Law no. 9.867, of November 10, 1999, and the latter includes social
cooperatives in different legislations.'> Thus, we find the state social initiative
cooperative (cooperativa de iniciativa social estatal), which is regulated in
Article 106 of Law 27/1999 of 16 July on Cooperatives; the Catalan social
initiative cooperative (cooperativa de iniciativa social catalana), regulated in
Article 143 of Law 12/2015 of 9 July on Cooperatives; and the Basque social
integration cooperative (cooperativa de integracién social vasca) and Basque
social initiative cooperative (cooperativa de iniciativa social vasca) in Articles
133 and 156 of Law 11/2019 of 20 December on Cooperatives of Euskadi
(Basque Country).

» Legislation with an intermediate regulation: These legislations, in addition to the
contents of the previous category, specifically regulate other aspects of social
cooperatives, such as membership criteria, member types, voting rights of mem-
bers, destination of surpluses and allocation of assets in the event of liquidation,
activity of the cooperative with non-member third parties, registration of this type
of entity, possibility for these entities to enter into agreements with different
administrations, and applicable tax benefits. Examples are the Italian legislation
that regulates social cooperatives (cooperative sociali) through Law 8 novembre
1991, n. 381; Portuguese legislation, which develops the regime of social soli-
darity cooperatives (cooperativas de solidariedade social) in Decree-Law
no. 7/98; the French legislation with the regulation of the cooperative society of
collective interest (société coopérative d'intérét collectif) within Title Il Ier Law n
© 47-1775 of September 10, 1947 on the status of cooperation; and the Belgian
legislation, which regulates the cooperative qualification as a social enterprise in
Title 3, Book 8 within the Companies and Associations Code of 2019 and Royal
Decree of June 28, 2019 that sets out to establish the conditions for authorization
as an agricultural enterprise and as a social enterprise. Regarding the latter
legislation, only cooperative entities may qualify as social enterprises.

» Legislation with detailed regulation: In this last group are those legislations that,
in addition to containing what is regulated by the previous categories, develop in
a more extensive and detailed manner other matters, such as the constitution of
the cooperative, minimum capital to be contributed by each member, regime for
holding assemblies, composition and decision making of the administrative body,
dissolution and liquidation of the cooperative, and modification and supervision
by the authorities. This group would include the Greek legislation, which

SFor the Spanish legislative analysis, in addition to the state law, the laws of the autonomous
communities of Catalonia and Basque Country have been chosen, since these are the regions with
the largest number of this type of cooperatives. Bretos et al. (2004, p. 9).



178 D. Hernandez Caceres

regulates limited liability social cooperatives in Article 12 of Law 2716/1999:
Development and modernization of mental health services and other provisions
and social cooperative enterprises in Chapter A of Law 4430 on Social and
Solidarity Economy and development of its institutions and other provisions; and
the South Korean legislation, which regulates social cooperatives in Chapter IV
of the Framework Act on Cooperatives and in its Enforcement Decree.

3 General Interest Mission

The main characteristic of social cooperatives is that they mainly develop activities
of general interest, in such a way that they substitute the mutualistic purpose of the
cooperatives for broader purposes that affect the society or community in which they
are inserted. This activity is the raison d'étre of the cooperative; the cooperative is
created mainly to meet these needs of general interest and satisfy them. In this sense,
CICOPA states:'°

The most distinctive characteristic of social cooperatives is that they explicitly define a
general interest mission as their primary purpose and carry out this mission directly in the
production of goods and services of general interest.

A summary of the activities that each of the cooperatives analyzed can carry out is
found in Table 2. Depending on the goods and services they produce and the way in
which they provide them, three types of social cooperatives can be distinguished:

* Social integration cooperatives: These are cooperatives formed by a certain
percentage of people affected by physical, mental, and/or sensory disabilities, as
well as by people in a situation of social exclusion, and which seek to facilitate
their social and professional integration either through their associated work or
the provision of general or specific consumer goods and services. In the first case,
the persons concerned would set up a worker cooperative to organize, channel,
and market the products and services of the members’ work. This type of worker
cooperative finds its equivalence in work integration social enterprises. In the
second case, the members involved constitute a consumer cooperative that can
develop any type of economic activity, either producing goods or providing
services to the members themselves and that is aimed at contributing as far as
possible to the treatment of the members or facilitating their economic self-
sufficiency.

The analyzed legislations include several cooperatives that, as they are regu-
lated, fall within this type of cooperative. These are the cases of the Basque
integration cooperative and Greek limited liability social cooperative. In addition
to these are three others that are also considered integration cooperatives, both
those created for the integration of vulnerable groups and for special groups, but

1°CICOPA (2004, p. 2).
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Table 2 Activities carried out by the analyzed social cooperatives
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Integration
No % of
Name of social % members disadvantaged | Social Activity with
Country | cooperative disadvantaged | members purposes | non-members
BE Cooperative as a X X X X*
social enterprise
BR Social Cooperatives X
FR Cooperative society X X X X
of collective interest
GR Limited liability 35%
social cooperatives
Social cooperative 30%/50%
enterprises for social
insertion
Social cooperative X X X
enterprises of collec-
tive and social benefit
IT Social Cooperative X X x*
Type A
Social Cooperative 30% x*
Type B
PT Social solidarity X X X X
cooperatives
SK Social cooperatives X X X X
SP State social initiative | X X X x?*
cooperative
Basque social initia- X X X
tive cooperative
Basque social inte- 51% X
gration cooperative
Catalan social initia- | X X X X2

tive cooperative

“By application of the general cooperative regime

can only be configured as worker cooperatives: the Italian type B social cooper-
ative, Brazilian social cooperative, and Greek social insertion cooperative
enterprises.

Aspects affecting people with difficulties vary among the legislations ana-
lyzed. One is the percentage of members with difficulties who must form these
cooperatives, which ranges from 30% to 51%."” The only legislation that does not
contain a minimum percentage is that of Brazil, which initially set it at 50% but
decided to veto the article that regulated it, on the grounds that admitting this
percentage would contradict cooperative principles by creating an organization in

" These percentages coincide with those established by CICOPA (2004, p. 3).
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which half of the workers are not members while also opening the door to the
proliferation of fraudulent worker cooperatives.'®

The second aspect that varies from one legislation to another is the group of
people for whom these types of cooperatives are intended. Some cooperatives are
created for a very specific target group, such as the social responsibility cooper-
atives in Greece that only admit as ordinary members older people or people
under 15 years old who need rehabilitation owing to mental disorders.'® Mean-
while, other cooperatives of this type admit heterogeneous groups of people,
either because they use generic formulas, such as “people with disabilities” or “in
a situation of social exclusion” that include a broad group of people, as do the
Basque social integration cooperatives; or because they make a detailed list
identifying the specific group of people for whom these cooperatives are
intended, such as persons with disabilities, ex-drug addicts, former prisoners,
victims of domestic violence, victims of illegal human trafficking, unhoused
people, refugees and asylum seekers, single-parent families, and long-term
unemployed people.

* Small social cooperatives: These are cooperatives with a much broader field of
activities than the previous group, and can provide health, educational, cultural,
and social services or facilitate the social and professional integration of disad-
vantaged people, but which, unlike the previous ones, do not have to be made up
of a percentage of people with difficulties. Thus, when constituted as a workers’
cooperative, the members will often be health professionals, teachers, or social
workers,?” rather than people in distress. The Italian type A social cooperative,
Basque social initiative cooperative, and Greek social cooperative enterprises of
collective and social benefit fall under this group.

The reason they cannot be formed by a certain percentage of disadvantaged
members is because the legislations that include this type of cooperative are the
same legislations that regulated the previous type. A cooperative with a high
percentage of members with difficulties will be classified as a social integration
cooperative, instead of a small social cooperative.

Although the three cooperative types mentioned above can, in principle, carry
out the activities indicated above, some differences can be observed. The Basque
social initiative cooperative, in addition to the aforementioned activities, can also
carry out any economic activity whose purpose is “the satisfaction of social needs
not met by the market” (Article 156.3), thus considerably broadening its scope of
action. Greek social cooperative enterprises of collective and social benefit can
engage in sustainable development activities that “promote environmental sus-
tainability, social and economic equality, as well as gender equality, protect and
develop common goods and promote reconciliation between generations and
cultures” (Article 2.6). The Italian social cooperative type A, which could

8 Damiano (2007, p. 205).
"Nasioulas (2012, p. 153) and Fajardo Garcia and Frantzeskaki (2017, p. 60).
2OFajardo Garcia (2013, p. 270).
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develop an expanded number of activities per the legislative decree of 3 July
2017, n. 112, operates a narrower scope in reality: certain socio-health and
educational services and integration or reintegration into the labor market of
people with disadvantages or disabilities. The decree makes no mention of
other relevant aspects, such as the environment and equality.

* Broad-spectrum social cooperatives: This group includes cooperatives whose
corporate purpose encompasses that of the two preceding types of cooperatives.
The legislation does not differentiate between cooperative types to provide these
services but regulates a single type of social cooperative that admits members
among people with difficulties (without requiring the presence of a certain
percentage as a minimum) and without difficulties. The regulated cooperative
type can carry out activities aimed at the social and professional integration of
such people and provide health, educational, and cultural services or social needs
not met by the market. This group includes the Spanish social initiative cooper-
ative, Catalan social initiative cooperative, South Korean social cooperative,
French collective interest cooperative, Portuguese social solidarity cooperative,
and Belgian cooperative classified as a social enterprise.

The case of the Korean social cooperative should be highlighted owing to its
uniqueness. First, Korean legislation allows the cooperative to carry out any other
activity as long as the social activity is the main activity, understood as such when
it “accounts for more than 40% of the total amount of the cooperative’s activity as
a whole” (Article 93.2). In other words, Korean legislators views as the main
activity an activity that in reality is not the main activity—the cooperative can
engage in a non-social activity that accounts for up to 60% of the cooperative’s
activities. Second, the granting of small loans and mutual aid programs to
members is included among the possible activities to be developed. These grants
are intended to improve members’ mutual welfare, so long as they are within the
limit of the total amount of the cooperative’s paid-up capital (Article 94).%'

In addition to these activities of general interest, most of the legislations analyzed
allow this type of cooperatives to let non-member third parties participate in the
cooperative activity, either as workers or as recipients of the services provided by the
cooperative. This possibility of action results in the improved welfare and improve-
ment of the community, since not only the members will benefit from these services
but also the entire community will participate in the benefits provided by these
activities. In most cases, this participation in the cooperative activity with third
parties has limitations, as in the case of Greek social cooperative enterprises,
where the number of non-member employees cannot exceed 40% of the total number
of employees (Article 18). The case of the South Korean social cooperative is
striking. For one, it is the only type of cooperative in Korea that the law allows to
carry out business activities with non-members.> For another, the law identifies

2! Jang (2013, p. 658).
22 Jang (2013, p. 658).
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some activities in which it is allowed to provide services to non-member third parties
without any limit, and other activities in which it is not allowed or is very limited to
do so, as is the case of medical and health services, where the law delimits both the
target public to whom it can be provided, drawing up an exhaustive list of recipients,
and the amount thereof, establishing a maximum of 50% of the total amount of
services provided (Article 95.1 and 24 and 25 Decree). The case of the French
collective interest cooperative is likewise extraordinary. French law authorizes
non-member third parties to benefit from the products and services without any
limitation, unlike the other types of French cooperatives.”’

4 Economic Regime

The next identifying characteristic of the social cooperative is the presence of some
common limitations or indications that are repeated in most of the legislations
analyzed and that affect their economic regime. Thus, for a social cooperative to
be considered as such, it will need to not only comply only with the development of
an activity of general interest but also to consider economic aspects, as can be seen in
Table 3. Practically all legislators, when regulating these figures, will establish
specific precepts indicating the possibility to distribute surplus and their allocation.
The law determines the possibility of distribution of the reserves and allocation of
the cooperative’s assets during liquidation.

The first of these common issues concerns the distribution of surplus among
members. In this regard, CICOPA recognizes that:**

Whereas cooperatives may use part of their surplus to benefit members in proportion to their
transactions with the cooperative (3rd cooperative principle), social cooperatives practice
limited distribution or non-distribution of surplus.

However, this is not the case in all the legislations analyzed. Instead of only two
types of cooperatives (which limit or prohibit), there is a third one, which, after the
relevant allocation to reserves and possible payment to the members of the interest
earned on their capital subscription, allows the distribution of the surplus among
members.

This last group of cooperatives that can distribute the entire surplus among
members is mainly made up of the cooperatives previously referred to as social
integration cooperatives. In this type of cooperatives, whether worker or consumer
cooperatives, most of the members are disadvantaged people. By not introducing
any type of limitation and allowing the distribution of surpluses, the law ensures that
surpluses will go directly to the disadvantaged members, which directly contributes
to achieving the cooperative’s purpose—to socioeconomically empower and

ZMargado (2004, p. 155).
2*CICOPA (2004, p. 4).
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Table 3 Economic regime of the social cooperatives analyzed

Distribution of
Name of the social | Surplus Irreparable | liquidation Non- | Limitation
Country | cooperative sharing reserve assets profit | on interest
BE Cooperative as a Limited General X
social enterprise Interest
BR Social Allowed
Cooperatives
FR Cooperative soci- | Forbidden |X Coop. and X
ety of collective Social Econ.”
interest
GR Limited liability Allowed
social
cooperatives
Social cooperative | Limited Social Econ.
enterprises
IT Social cooperative | Allowed X General X X
Types A and B Interest
PT Social solidarity Forbidden | X* Coop. X
cooperatives
SK Social Forbidden |X General inter-
cooperatives est and Coop.
SP State social initia- | Forbidden |X?* Coop.* X X
tive cooperative
Basque social ini- | Forbidden |X? Coop.*
tiative cooperative
Basque social Allowed | X* Coop.” X
integration
cooperative
Catalan social ini- | Forbidden |X Coop.* X X
tiative cooperative

“By application of the general cooperative regime

professionally and socially insert these people. Moreover, the distribution of surplus
will be carried out in proportion to the cooperative activity developed by each of the
members, as indicated in the third cooperative principle of economic participation of
the members.”’

This is the case of the Greek limited liability cooperative, which can distribute
95% of the surplus among members (Article 12.12). In the cases of the Basque
integration cooperative, Italian social cooperative,”® and Brazilian social coopera-
tive, the law offers no specific rules for the destination of surpluses and the general

2 ACI (1995, p. 18).

?6The economic regime of the Italian social cooperative is the same for types A and B. In the type A
cooperative, which is not made up of members in difficulty, the profits are also shared among all
members.
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regime applies to them. That is, in the case of these three cooperatives, the distribu-
tion of surpluses is no more limited than for the rest of the cooperatives.

Among the cooperatives whose distribution of profits is partially limited is the
Belgian social cooperative, in which surplus distribution will take place ‘“after
having fixed an amount which the society reserves for projects or allocations
necessary or useful for the realization of its object” (Article 6 § 1.6° of the Decree).
According to this wording, the distribution of profits is conditional on the availabil-
ity of profit after the amount that the cooperative reserves for projects is set. In the
end, the cooperative itself decides whether to distribute surpluses. This depends on
whether it allocates a greater or lesser amount to projects, exhausting the available
profits. Moreover, the purposes to which these reserved amounts are destined
contribute directly to the achievement of the cooperative’s social purpose—-
generating a positive social impact for people, the environment or society” (Article
8.5.§ Ist. 1°). In those cases in which the cooperative is not made up of members
who are disadvantaged people, then the cooperative can be expected to allocate all
the profits to projects.

The Greek social cooperative enterprise also belongs to this group, which in
principle prohibits the distribution of profits among members, unless they are
workers, in which case 5% must be allocated to the legal reserve, 35% to the workers
(whether they are members or not), and the rest to the creation of new jobs and
expansion of productive activities. However, the distribution of this 35% can also be
eliminated, since, even if there are worker-members within the cooperative, it can be
allocated to the creation of new jobs and expansion of productive activities if the
assembly so decides with the vote of at least two-thirds of its members (Article 21.2).

The group of cooperatives that prohibit the distribution of surpluses among
members is more numerous compared with the previous ones, although it is not
possible to identify a single trend in terms of the allocation of surpluses. A few
legislations impose, after the endowment to reserves, the prohibition of distributing
the rest of the profits, without giving any precise indication as to what is to be done
with these surpluses, as is the case of the Spanish social initiative cooperative. Other
legislations require the remainder of the profits to be allocated to a reserve that
cannot be divided among members, as is the case with the Portuguese social
cooperative, South Korean social cooperative, and Catalan social initiative cooper-
ative, although the latter must use the reserve for activities that fall within the
cooperative’s corporate purpose. Finally, a few legislations give a wide range of
possibilities on the allocation of surpluses that cannot be distributed among mem-
bers. For the Basque social initiative cooperative, the surplus must be used for the
realization of its purposes (Article 52.a of the Provincial Tax Law). For the French
collective interest cooperative, the surplus must be allocated either to a reserve or
assigned “in the form of subsidies to other cooperatives or unions of cooperatives or
to works of general or professional interest” (Article 16).

Another characteristic of this last group is the prohibition established by all
legislations on the distribution of reserves among members. Some laws establish
such a condition expressly for this type of cooperative, while others are affected by
the referral to the general regime in which all cooperatives experience such a
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prohibition. This is a logical requirement, given that the law cannot prohibit the
distribution of profits among members while obliging the cooperative to allocate
them to reserves that are distributable. An outcome of such legal loophole is that
members can obtain those profits that in principle are irreparable.

Among the issues affecting the economic regime of cooperatives, the CICOPA
only refers to the distribution of surplus. The present legislative analysis showed that
during the liquidation procedure, the social cooperative prohibits the distribution of
the remaining assets among members once all debts have been satisfied and the
members reimbursed for their contributions to the capital. Instead, most of the
legislation analyzed allocates it to different purposes, albeit ones that have in
common the promotion of the general interest, cooperative movement, or social
economy. Among those that are obliged to allocate them to general interest purposes
are the Italian social cooperative, which has to allocate these assets to public utility
purposes; and Belgian cooperative as a social enterprise, which has to allocate them
to purposes related to its corporate purpose that is of general interest. Among those
that allocate the remaining assets to the cooperative movement are the Portuguese
social cooperative, which must allocate them to another cooperative of general
interest, preferably in the same municipality (Article 8); and Spanish, Basque, and
Catalan cooperatives, to which the general regime applies. The South Korean social
cooperative is in an intermediate situation, between general interest and support for
the cooperative movement; it can allocate surpluses to the social cooperative feder-
ation, a social cooperative with similar purposes, a non-profit entity, a public service
entity, or to the National Treasury (Article 104). Among those that use surpluses for
purposes related to the social economy, the Greek social cooperative enterprise must
transfer surpluses to the Social Economy Fund (Article 22.3). The French collective
interest cooperative combines support for the cooperative movement and social
economy by being able to use surpluses for another cooperative or other social
economy entity.

In addition, this regime has some particularities that are repeated in the regula-
tions of social cooperatives, but their consideration as an identifying characteristic of
the type merits investigation, given the lack of uniform treatment. Thus, some of the
legislations analyzed define this type of cooperatives as non-profit cooperatives.”’
However, this cannot be claimed to be a common characteristic of social coopera-
tives, since four of the legislations make no reference in this regard. The same is true
of limitations on compensation for subscribed capital. Although some regulations
include it, there is no uniformity; only five of the regulations analyzed establish the
prohibition of accruing interest in excess of the legal interest, while the rest of the
regulations do not make any reference. Moreover, the same limits established for

2T A contrario sensu, an implication would be that in the rest of the types of cooperatives, this profit
motive would be present. It is not the aim of this study to examine the presence of the profit motive
in cooperatives, only to reflect some of the common requirements imposed on social cooperatives
by the legislations analyzed. Further information on this content is available in other works that deal
with the subject in greater depth, such as Aguilar Rubio and Vargas Vasserot (2012), Llobregat
Hurtado (1999), and Paniagua Zurera (2005).
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other cooperatives in the general regulation should be applied to the social cooper-
atives in these legislations.

Finally, most of the legislations analyzed typically establish, together with the
legal regime of the cooperative, a series of tax benefits for this type of cooperative,
such as reductions in social security contributions, tax benefits in inheritance and gift
tax, access to special subsidies for financing, and favorable conditions in public
contracting.

5 Multi-Stakeholder Membership Structure

The last of the representative characteristics pointed out by CICOPA among these
social cooperatives is the presence of governance based on multi-stakeholder par-
ticipation.”® By developing a general interest activity, the cooperative has, as
members, different groups of stakeholders, such as workers, users, local authorities,
and different types of legal entities. As members of the cooperative, their interests
would be represented within the cooperative’s bodies, and they would have a direct
influence on decision making through their vote. This structure enables the cooper-
ative to take actions not from a single perspective, as might occur in a consumer or
worker cooperative, in which only consumers or workers are members. Decisions
within a social cooperative are much more inclusive by considering the needs and
concerns of all the different groups that comprise the cooperative. This would be the
case of an organic agricultural cooperative of proximity that is created jointly by
producers and consumers of organic food, where the interest of the members is
combined with the environmental objective through the joint structure of two types
of stakeholders whose interests would be opposed.*’

This multi-stakeholder composition has been implemented by some legislations,
which impose the obligation for the social cooperatives created to have a variety of
member groups. Thus, the French collective interest cooperative must have at least
three categories of members (Article 19 septies), while the South Korean social
cooperative requires at least two stakeholder groups (Article 19.2 Decree). These
different groups or categories of interested persons will be composed of persons
benefiting from the cooperative’s activities, workers, producers of goods or services,
and volunteers.

Meanwhile, the rest of the legislations do not establish the obligation to be
configured as a multi-stakeholder cooperative, but neither do they prevent the
confluence within the cooperative of members belonging to several of the different
groups mentioned above. As such, although not expressly regulated, this multi-
stakeholder structure can be found in the rest of the social cooperatives, depending
on how the cooperative is configured by its own members. In this sense, the

Z8CICOPA (2004, p. 3).
?Defourny and Nyssens (2017, p. 14).
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Table 4 Persons who can be members in the analyzed social cooperatives

Country Name of social cooperative Public sector Volunteers
BE Cooperative as a social enterprise
BR Social Cooperatives X
FR Cooperative society of collective interest X X
GR Limited liability social cooperatives X X
Social cooperative enterprises X
IT Social Cooperative Types A and B X X
PT Social solidarity cooperatives X
SK Social cooperatives X
SP State social initiative cooperative X
Basque social initiative cooperative x*
Basque social integration cooperative X
Catalan social initiative cooperative x?* X (no members)

“By application of the general cooperative regime

legislation has foreseen that some specific figures can also be members of this type of
cooperative, which will facilitate multi-stakeholder situations within the coopera-
tives. These are the figures of public administrations and volunteers, as can be seen
in Table 4.

Most of the legislations analyzed expressly allow public entities to participate in
the social cooperative as members. Some of them establish limitations on the
presence of the latter in the cooperative. For example, all public entities cannot
hold more than 50% of the share capital in the French collective interest cooperative
(Article 19 septies). In Greek limited liability cooperatives, all legal entities, public
or private, must exceed 20% of the total number of members (Article 12.4. y). Others
limit the type of public entity that can become a member, as in the Basque social
integration cooperative, which requires that a public entity must be responsible for
the provision of a social service (Article 134.1), or in the Greek social cooperative
enterprises, in which the participation of local authorities is not allowed and require
the approval of the public body that supervises them (Article 14.5).

The participation of public law legal entities in the bodies of the cooperative will
be carried out through the appointment of a representative who will exercise the
rights corresponding to the public entity as a member of the cooperative. The case of
the public entity partner in the Basque integration cooperative is notable. In addition
to the rights corresponding to it as a partner, its representative “will provide its
personal technical, professional and social assistance work together with the mem-
bers of the cooperative and will attend with voice to the meetings of all the social
bodies” (Article 134.1). Therefore, the public entity will always have a representa-
tive in the Board of Directors, although only with a voice and without voting rights.

A similar tendency happens with volunteers, defined as people who provide their
services within the cooperative free of charge. They are provided for by most of the
legislations regulating social cooperatives and, in almost all of them, are allowed to
acquire the status of members. As was the case with public entity partners, some of
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the legislations establish limitations to the presence of these volunteers within the
cooperative. In the Italian social cooperative, their number may not exceed 50% of
the total number of members (Article 2.2). The limited liability cooperative only
allows them to be adult volunteers working in the field of mental health, and whose
number may not exceed 45% of the total number of members (Article 4.p).

In these cases, volunteers who acquire the status of member will have the same
political and information rights as the rest of the members, being able to attend and
vote within the cooperative’s bodies. The only exceptions are found in the Catalan
social initiative cooperative, which admits the presence of volunteers but does not
allow them to acquire the status of member, although they can attend general
assemblies, with a voice but no vote, and designate a person to represent them at
the meetings of the board of directors, with a voice but no vote (Article 143.4).

Finally, the Portuguese social cooperatives offer a singular case with respect to
volunteers. Under the name of honorary members, these cooperatives regulate a type
of member whose political rights are very restricted.’® Volunteers may be admitted
to the general assembly at the reasoned proposal of the board of directors and may
attend the same but without the right to vote. These members enjoy the right to
information in the same terms as the rest of the full members, but they cannot elect or
be elected to the corporate bodies (Article 5). In view of this limitation of political
rights, the law, to encourage the participation of these members within the cooper-
ative, allows the bylaws to provide for the creation of a general council, a consul-
tative body where these honorary members will meet with the members of the
corporate bodies and may make suggestions or recommendations (Article 6).

Despite the linking of the figures of volunteers and public entities to social
cooperatives, as mentioned above, not all legislations consider their presence indis-
pensable, nor the requirement of having a multi-stakeholder structure, for a cooper-
ative to be considered a social cooperative. In this sense, social cooperatives can also
be single-stakeholder entities when they have only one type of members that carries
out its work with a social interest, such as Latin American worker cooperatives,
created within the “popular economy” movement by poor people seeking to create
their own jobs.”'

6 Conclusions

The first social enterprises in Europe were developed based on cooperatives. Con-
sequently, some of the characteristics that define the European concept of social
enterprise are related to the principles that guide the actions of cooperatives. The
subsequent emergence of social cooperatives has demonstrated the combination of

39For more information on the restriction of these rights for honorary members and the possible
breach of the cooperative principle of democratic management, see Meira (2020, p. 235).

3 Defourny and Nyssens (2017, p. 14).
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mutualistic purpose with general interest of the community or of a specific target
group, serving broader interests than those of its social base.

Accordingly, countries have sought to regulate social cooperatives. The existing
regulations have been uneven, even using different names to refer to social cooper-
atives. This review found countries with little regulation, such as Brazil and Spain,
others with detailed regulation, such as Greece and South Korea, and still others in
between, such as Italy, Portugal, Belgium, and France. Despite the differences, some
common aspects can be observed in all these regulations that allow the identification
of the legal features of cooperative types.

The first of these features is the development of activities of general interest.
Social cooperatives can be categorized into three types, depending on the activities
that the legislation allows them to develop: social integration cooperatives, made up
of a certain percentage of people with difficulties and which seek to facilitate their
social and professional integration; small social cooperatives, also aimed at the
integration of people with difficulties but which are not required to have a certain
percentage of members with disabilities; and broad-spectrum social cooperatives,
which can develop integration activities and other social services of general interest.
In addition, these cooperatives allow non-member third parties to participate in
cooperative activities.

The second characteristic is the presence of a specific economic regime that
affects both the profits and, during liquidation, the assets of the cooperative. Thus,
cooperatives that are not formed by people with difficulties will have the distribution
of profits among the members limited, or even prohibited in some cases. The
distribution of assets among members in the event of liquidation of the cooperative
is also prohibited in most legislations; the assets must be used to promote the general
interest, cooperative movement, or social economy.

Finally, regarding the multi-stakeholder structure mentioned by some experts, it
cannot be concluded as one of the features of social cooperatives. Most legislations
have express references to the possibility that both public entities and volunteers
may participate as partners in the social cooperative. However, only French and
South Korean legislation require the presence of members belonging to different
groups of people. In the other legislations, social cooperatives can be configured as
single-stakeholder entities.
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1 Introduction

Over the past 20 years, there has been a growing global trend in the promotion of
social businesses as key leverage to advance sustainable development. Here, we
refer to social business as a particular type of social enterprise: a hybrid organization,
typically set up as a for-profit organization, which pursues a social mission and runs
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a business simultaneously to support such a mission. ' An example of this global
trend is the exponential growth of the B Corp movement, revealing that, every year,
an increasing number of entrepreneurs from all over the world decide to give a social
imprint to their ventures. In 2020, there were 560 certified B Corps in Europe, almost
double that of the previous year. Another example is the rise of Impact Investment,
which is becoming mainstream globally. According to the Global Impact Investing
Network, the global impact investing market will reach $715 billion in 2021 and
continue to grow rapidly. Key players such as financial institutions, universities, and
public administrations are giving increasing recognition and legitimacy to social
business: the ESG movement has pushed corporations to partner with social busi-
nesses and learn from their philosophy, the United Nations Development Goals is
motivating businesses to simultaneously pursue profits and the world's most pressing
problems, and universities and business schools around the globe are offering
training programs with a focus on social and environmental challenges.

The fact that social business is going mainstream globally also means a migration
of symbolic value from the entrepreneur to the investor and from the idea to the
capital. While social businesses are gaining relevance and legitimacy at different
levels and in different sectors, organizations in the social impact arena that do not
have a clear source of revenue—such as pure nonprofit organizations—are not given
the same importance and recognition. This difference is not supported by evidence
that nonprofit organizations are less effective at addressing large-scale social prob-
lems and generating impact at a systemic level. If public and private key decision-
makers, such as governments and investors, fail to recognize nonprofits as relevant
and legitimate, just as they are doing with social businesses, the most compelling
problems of our society may never be solved.

The literature states that social enterprises, including social businesses and
nonprofit organizations, typically step in when public and private actors fail to
provide long-term solutions to a social problem. ? In doing so, social enterprises
often break conventions, span sectoral boundaries, and conduct experiments using
different ways of organizing and managing. The ultimate goal is triggering catalytic
or systemic change. *

EADA Business School and Ashoka Spain decided to collaborate in order to
investigate systemic change empirically and gain a better understanding of how the
two organizational forms—for-profit (FP) and nonprofit (NP)—deploy their
resources and capabilities to achieve systemic change. The current debate allows
for the isolation of the potential elements of such change—including the capability

"Battilana and Lee (2014), pp- 397-441.
2Battilana and Dorado (2010), pp- 1419-1440.
>Mair et al. (2012), pp. 353-373.
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to generate a cognitive shift, its embeddedness, and the replicability of solutions—
and explores how the elements develop in different ways in FPs and NPs. * °

Hence, the specific research questions of this study are as follows: How do FP and
NP social enterprises generate large-scale, long-term social impacts? Is there any
difference between the two models in terms of their capacities and mechanisms
employed to generate systemic change?

We conducted ten preliminary interviews with academic and sector experts to
fine-tune the research method and viability of the study. Next, we selected five
matched couples of social enterprises in the education, healthcare, and environmen-
tal sectors in two countries (India and Brazil) and compared them in terms of FP and
NP models, as well as other characteristics that emerged related to systemic change.
As an example, a couple of Indian social enterprises in the environmental sector
include Flashgarden © (which adopts an FP model to create forests in cities) and
Develop Rural (an NP social enterprise promoting organic farming and rural devel-
opment). Data were collected through interviews and archival documents. Such
empirical evidence is the basis for the conclusions presented in this chapter.

First, the core of the study tackles the current debate in research and practice
regarding the primacy of FP vs. NP models. We intend to clarify this distinction and,
most importantly, empirically assess the association between these two alternative
models and the achievement of systemic change.

Second, we intend to isolate the mechanisms through which FP and NP SEs
create systemic changes. We will compile and explore a list of attributes, including
the individual characteristics of the entrepreneur, stakeholder management, source
and application of technical know-how, embeddedness in local communities, and
community empowerment. Social enterprises alone cannot generate and sustain
systemic change, but they fulfill their mission by connecting with a variety of actors.
Therefore, we adopted an ecosystem perspective and explored the connections
between social enterprises and their key stakeholders.

2 Meaning and Scope of Systemic Change

Systemic change is related to other concepts that have become popular and, hence,
are familiar both in the academic field and across practitioners; however, these
concepts need to be further explored to gain a more fine-grained understanding
and bring upon an organized research agenda. In particular, three concepts related to

“WEF (2017) Beyond Organizational Scale: How Social Entrepreneurs Create Systems Change.
https://www.weforum.org/reports/beyond-organizational-scale-how-social-entrepreneurs-create-
systems-change. Accessed on 05 March 2022.

5Seelos and Mair (2018), pp- 35-41.

S All names of organizations and persons have been anonymized.
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systemic change appeared to be relevant in our interviews and need to be explained
further: cognitive shift, embeddedness, and replicability.

2.1 Cognitive Shift

Systemic changes are typically associated with cognitive shifts. However, it is
unclear when and how this shift occurred. From our interviews, it became apparent
that cognitive shift occurred in the initial phases of the implementation of the social
entrepreneur’s project. Specifically, the people that the social entrepreneur involved
in the project begin to shape the entrepreneurial idea, as conceptualized by the
entrepreneur. The shift occurs when people involved in the enterprise solve a specific
problem by changing the interpersonal dynamics that are typically put in place to
solve that problem. By realizing that a problem traditionally solved in one way can
also be solved differently with the dynamics that they are producing, a cognitive shift
can be produced. Unlike previous definitions, our findings suggest that cognitive
shift refers not to a change in a stereotype or a new way to perceive a problem but
rather to a change in how the problem is solved, that is, the configuration of the actors
and the actions that the actors put in place to solve a problem. This new perspective
leads to a change in the stereotype (if present) or how the problem is perceived.

One example is provided by Michael Kurtz, founder of Community Mind, a
charitable trust based in Kerala that provides “good quality, comprehensive, mental
care to the poorest sections of the population with severe mental disorders. It is
entirely based on the community with no provision for hospital admission, and
people are selected based on the process of economic screening. All community
services are provided in collaboration with like-minded local partners, which makes
it possible to offer services free at the point of delivery of care.” When Michael Kurtz
involved the community of volunteers in Kozhikode in his project, he asked them to
help address severe mental disorders not by hospitalizing people, having them
treated by psychiatrists in a formally recognized health institution or giving them
drugs (the traditional way to solve the problem of severe mental disorder), but by
training community members to rehabilitate the person with the disorder, to support
their family, and ultimately to provide the person with peer support.

While Michael could not anticipate the cognitive shift his enterprise would have
produced, the enactment of his idea (rehabilitating, supporting families, and peer
support from the community) by the members of the community convinced them
and Michael himself that severe mental disorders could be solved by reorganizing
the actors involved in the treatment. The cognitive shift occurs with implementation:
the vision of the entrepreneur became effective when the community members, the
people treated, and their families understood that there was another way of treating a
mental condition. Hence, the cognitive shift referred not to a direct change in how
mental disorders are perceived but rather to how a specific set of actors—in this case,
a community of volunteers—can reorganize themselves to provide a complete and
effective solution to mental disorders. While the implication is a change in how
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mental disorders are perceived, the difference is important because the effort of
social entrepreneurs does not lie in persuading others that the definition of a problem
must change (i.e., people with mental disorders are not patients to be treated with
medicines but elements of a community) but rather in helping the community find
the appropriate configuration to solve the problem. This requires the community to
“accept” the social enterprise by experiencing that it can work.

The Ana Bella Foundation, based in Spain, is a clear example of this cognitive
shift: the foundation empowers women who suffered from abusive relationships to
become “super-vivors” and not just survivors. The assumption, and the basis for the
cognitive shift, is that a woman who overcomes such an experience is not a victim
but rather a hero who has developed rare and extremely valuable skills. This is why
the foundation helps these women find leadership positions in their workplace.

The difference between FPs and NPs when it comes to cognitive shift pertains to
its boundaries: in an FP social enterprise, the scope of the change is predefined; the
entrepreneurs know clearly the change they want to put forward and present it (in the
form of a business model). Instead, for an NP social enterprise, the change is
emergent and cannot be ex ante presented in a business model because the type of
relations that it requires will emerge affer the community members undertake the
process of experimenting with the value proposition of social entrepreneurs. Neces-
sarily, in an NP, the shift will be much more engrained than in an FP because it will
be the result of the cognitive and practical effort of the community members
involved in the entrepreneurial action.

In sum:

* The idea of cognitive shift was already present, but it referred to a change in a
stereotype rather than in how actors are configured to solve a problem.

*  We understand that cognitive shift emerges once the idea of the entrepreneur is
enacted by community members because it is the actual making and acting that
persuades stakeholders that the idea can work. This was a cognitive shift.

2.2 Embeddedness

The second concept associated with systemic change is embeddedness, which refers
to the extent to which the solution proposed by the social entrepreneur becomes part
of the sociocultural fabric (social norms, goals, and values) of the community where
it is established. It became evident in our research that embeddedness is also a
precondition for systemic change to occur in the case of NP social enterprises, and
we observed that the actual cognitive shift mentioned in the previous section is
produced if there is an existing set of rules shared by a community. In other words,
because social problems are always contextual, solutions proposed by social entre-
preneurs should also be contextual. The geography, culture, and people of an area are
the ones that will be involved in the solution of the problem and in producing
systemic change. For the cognitive shift to occur, the members of the community
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where the project is implemented must share social norms, goals, and values. In the
absence of shared norms and values, it is difficult for social entrepreneurs to activate
the process that triggers systemic change.

One example is provided by Marc Blum, founder of Develop Rural in northeast
India, which facilitates the transformation of agricultural practices from chemical to
organic production by training “small and marginalized farmers to develop their
homestead gardens into organic nutrition gardens with local nutraceutical plants,
herbs, fruits, and vegetables, ensuring nutrition security and sustainable livelihood
development.” Instead of hiring graduates in organic farming from diverse locations,
Marc chose to train small and marginalized farmers. The fact that they are small and
marginalized characterizes the type of social norms, goals, and values they shared.
For example, their small size renders them powerless to negotiate with retailers, and
their marginalized position limits their ability to be influential in offering a specific
type of product, different from the mass market type of production. Hence, these
small and marginalized farmers share the same problems, experiences, values, and
acrimony to some extent. Marc built on these problems, experiences, values, and
acrimonies to create a community that fosters organic farming. Had the farmers not
experienced the same problems, they would have not been sensitive to the project
proposed by Marc. Their common understanding of the contextual situation in the
northeast Indian agricultural sector was the basis for the creation of Marc’s project.

As previously stated, an important assumption in this view of systemic change is
that problems are always contextual. Hence, the solutions should also be contextual
(i.e., embedded). If the problem is embedded, the solution proposed by the social
entrepreneur is more likely to become embedded too because it is produced by the
same actors using the same norms, goals, and values considered relevant before the
solution had been proposed.

In FP social enterprises, embeddedness is present (more than in traditional
businesses), but it is somehow “imposed” by the entrepreneur: the existence of a
market is a precondition, and the choice to adopt the solution is made by a customer
and not integrated into a community. In NPs, embeddedness is the key as the
solution is the result of the conceptualization of stakeholders present at a specific
moment and in a specific sociocultural context.

In sum:

* While it is known that solutions must become embedded, our study revealed that
problems must also be embedded in a community, and such embeddedness
creates an opportunity for systemic change.

2.3 Replicability

The third and last concept associated with systemic change is replicability, which is
the ability of a social enterprise to grow in impact. Replicability is different from
scalability in that it does not require the same organization to grow larger but focuses
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instead on the positive social and environmental impacts that the organization can
produce. A social enterprise has replicability if it can be replicated in other areas and
situations. However, according to our study, the relationships among stakeholders
are replicated to produce a specific change. Organizations involved in replication do
not scale a product but knit relationships to produce a change.

In the case of Community Mind in India, Michael Kurtz offers many insights into
how replicability works. He started with a staff of two in Kerala, and then after
understanding the local social norms by studying the community movements of the
area (refer to the previous section on embeddedness), he decided to find local
partners and establish a highly decentralized model. The Community Mind currently
has a staff of 40 and seven independent clinics created across India.

If we look at how Michael has changed relationships to produce systemic change,
we can see two major efforts. The first one is a very evident, direct effort; he chose to
train the community members and did not leave each community until the task-
sharing model proposed by Community Mind became embedded. He had to ensure
that his legacy would have continued even in his absence.

The basic idea for Michael in terms of replicability is to empower communities to
become independent in helping others; by providing all the technical and relational
support that Community Mind had been developing, Michael could ensure that the
clinics he helped create would no longer require his presence.

The second way Michael changed the relationships among stakeholders to pro-
duce systemic change through replicability is indirect but very powerful. By show-
ing that the clinics successfully employed the task-sharing model (i.e.,
nonprofessionals were employed in treating people with mental health disorders),
he cast light on a deficiency in private and public health sectors. He has shown that
his clinics could deliver superior quality service because “the isolation of a sick
person is surpassed by the community.” He has shown that community treatment
(already validated in other countries, such as Italy and Belgium) could be a very
effective alternative to traditional treatments that focus on the isolation of a patient
and the administration of drugs. Since Michael’s efforts, both the government and
the private sector have become more involved in community therapy and support.

In terms of the organizational model, our study shows that the replicability of NPs
is lower than that of FPs. It is slower because it sets the basis for systemic change to
occur by ensuring that the solution is embedded within the community. In NPs,
scaling takes longer because there is no ready-to-make business model, but rather the
organization lets the local context (typically, the community members) adapt to the
idea of how the relationships should be designed. Instead, in FP social enterprises,
scaling is faster, owing to the presence of a business model. The depth of the
relationship is reduced to the benefit of speed.

While the replicability discussed with Michael’s example refers to direct
replicability—that is, another community replicates the model adopted by one—
there is also “mediated replicability.” It requires the intervention of a public entity or
some kind of authority. This type of replicability is facilitated in the case of an NP
model, as witnessed by the Energy for All cases: Luke Light managed to bring
energy to underserved areas of Brazil only when he successfully bypassed national
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energy companies and interacted with the Banco Federal de Desenvolvimento. He
explained that only by being an NP organization could he undertake such action; FP
organizations are “bound” by market mechanisms, while NPs have the freedom to
design and develop relationships with public and private organizations, transcending
the regular transactional approach.

In sum:

* The successful replication of a social enterprise requires a change in the relation-
ships among the stakeholders involved.

» For NPs, replication is slower than for FPs because an NP organization requires
community members to adapt the solution to their context, internalize the rou-
tines, and embed them into their own system of norms and values. By doing so, it
is more likely that systemic change will be brought about.

3 Mechanisms to Achieve Systemic Change

In this section, we illustrate the main mechanisms employed by social entrepreneurs
to bring about systemic change.

3.1 Illegitimacy

The first mechanism to produce systemic change is one that is employed to gain
legitimacy: social entrepreneurs need it to leverage their stakeholders and produce a
change. If a solution presented by a social entrepreneur is not legitimate among
stakeholders, it cannot become embedded and, hence, cannot produce systemic
change.

FPs achieve legitimacy by showing that their product or service is scalable; that
is, there is a demand for it. They use a typical transactional approach to achieve
legitimacy. NPs cannot follow the same approach because they do not have a
business model. Our study shows that NPs leverage illegitimacy as a reaction toward
the market and the public sector to build legitimacy within a community. This
community grows its own identity the more it realizes that neither the public nor
the private sector endorses the model of the social entrepreneur. This identity
creation is the basis for embeddedness.

Michael Kurtz realized early on how the dynamics described above could lead to
systemic changes. When he proposed the task-sharing model to treat mental disor-
ders, he received harsh criticism from his colleagues in the field of psychiatry. They
shunned him for adopting an illegitimate practice that enabled people with no
medical training to administer medication and treat patients, threatening the status
and validity of the traditional treatment employed on people with mental disorders.
At the same time, Michael received criticism from public organizations that also felt
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threatened by a type of treatment that was very different from the one proposed in the
Indian public system. This rejection from the private and public systems had a very
powerful consequence on the communities where Community Mind was present: the
community members who had been trained by Michael to support the people with
mental disorders, the treated people, and all the actors involved in the creation of
Community Mind grew stronger in their belief that task sharing is a superior (more
legitimate) solution than those offered by the public and private sectors. The label
“illegitimate” that the private and public sectors were imposing on Community Mind
provoked the response of making the organization even more legitimate among its
stakeholders. The resistance posed by traditional powers created an army of disobe-
dient people who believed that what they were practicing in their communities was
good and necessary. Entrepreneurs who successfully manage illegitimate mecha-
nisms use their NP status to force established rules.

In terms of the organizational model, the ability to challenge the private and
public sectors is not present in FP social enterprises. FPs need to find legitimacy
among their customers. There are cases of traditional FP entrepreneurs that have
challenged the status quo (such as Tesla in the automotive industry), but the typical
rhetoric employed is consistent with innovation rather than illegitimacy, and this is
how financial viability can be obtained. Conversely, NP enterprises build their
legitimacy from the bottom by empowering the communities to experience the
validity of entrepreneurial initiatives. By doing so, they have an incredibly strong
basis, and—using Michael Kurtz’s words—‘People trust them even when things go
wrong” because they are part of the solution and have internalized what it means to
change a system from within.

In sum:

» NPs take advantage of their “illegitimacy” to force the status quo.

* Only if the solution provided by the social enterprise is embedded in a community
can it trigger the “illegitimate” response.

*  When shunned by the public and private sectors, NP social enterprises find allies
among actors that also fail to fit in with those sectors.

* FPs cannot exploit such mechanisms and instead leverage the rhetoric of inno-
vation to gain legitimacy.

3.2 Learning from Failure

Case studies show that social enterprises have different approaches to strategy
definition and execution. The ability to learn from failures has emerged as an
important intervening mechanism for achieving systemic change. As entrepreneurial
work is often associated with complex settings, social enterprises can make mis-
takes. The ability to learn from these mistakes and apply corrective actions entails
both individual and organizational aspects. At the individual level, the entrepreneur
and their team must feed virtual cycles of learning rather than spiral into vicious
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cycles of negative attitudes in the face of challenges and opposition from existing
institutions. Usually, the founder takes the lead and provides an interpretative lens to
allow collaborators and stakeholders to perceive the opportunities hidden in apparent
challenges and enforce a trial-and-error approach. Some social entrepreneurs speak
about “conscious failure” as a necessary condition to learn, especially in the early
stages of their endeavors.

At the organizational level, the ability to learn from failures emanates from a
series of synergetic abilities, including teamwork, flat structures, empathy, and
double-loop learning. Teamwork favors collaboration among employees and stake-
holder, and allows knowledge and resource sharing. This is a key asset when facing
challenging situations as it allows leveraging others’ abilities when the arranged
solutions do not work. In connection with this, a rather flat or horizontal organiza-
tional structure that uses delegation and people’s empowerment enables the power of
the crowd and is likely to open alternative paths. Social enterprises that seem to make
the most of failures are those where power is not centralized in the hands of the
entrepreneur but rather shared with other committed and passionate individuals.
Empathy appears to be a pervasive competence in an organization. Learning from
one’s mistakes can only happen when alternative views are considered valid and
people pay attention to what others think. Furthermore, we found that social enter-
prises that learn from failures are willing to challenge their assumptions. In other
words, they do not simply look for alternative solutions to a certain problem but
doubt the problem itself (otherwise referred to as double-loop learning) in a seamless
exercise of questioning their own goals and, as a consequence, search for the most
appropriate conduct.

From this standpoint, FP and NP social enterprises are quite different. FPs need to
have a viable solution, which is ideally perfect from the beginning; otherwise, their
financial sustainability would be at stake. Therefore, failures that are too large are not
allowed. Their solution, in the form of either a product or service, is designed to
work and be valued by the market. Contrarily, NPs might consider failure to be a
necessary step. Some entrepreneurs recognized that, in the early stages of their
enterprise, they consciously did the wrong thing until they realized how to think
outside the box. It was clear to them that they did not need the best possible strategy
from the start but simply need to be good enough to set the course. Improvements
and impacts can occur at a later stage once the solution is iteratively validated.

In sum:

* Social entrepreneurs learn from “conscious failures.”

» The best way to achieve systemic change is through a trial-and-error cycle.

» FP social enterprises have limited chances of failure. This enables their success in
the market but might prevent the full extent of systemic change opportunities.
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3.3 Know-How

Systemic change requires some kind of specific know-how, sometimes very techni-
cal and sometimes emanating from the connections across the community where it is
spreading. In all the cases analyzed, we found that the social entrepreneur spent
considerable time learning and accumulating knowledge about the social issues
addressed. Ilo Green studied Dr. Miyawaki’s method to grow forests, and he even
refined the method in time as a result of his own experience. Fred Stones initiated
Chef's Power from his chef skills. Psycohelp and Community Mind were created,
thanks to a lifelong connection with mental illness and psychiatric practice, respec-
tively. A profound understanding of the problem appears as a precondition for
stirring debate and action in the right direction, mobilizing the relevant stakeholders,
and bundling together the necessary resources.

Acquiring know-how might require a considerable period of training, practice in
the field, personal connection with the issue, or a combination of all of these. The
entrepreneur might be the source of know-how, but they can also outsource it from
other actors participating in the enterprise.

However, we also found distinctive characteristics in the know-how of FP and NP
social enterprises. FPs usually require proprietary knowledge that is legitimized in
the market. This is because they need to sell a credible and effective solution to
sustain the growth in demand. Not all FPs decide to protect their intellectual
property, and this is a key factor in terms of replicability. It appears more common
for FPs to retain intellectual property (IP) rights and therefore link replicability to
their own capacity. Contrarily, NPs do not usually hold any proprietary know-how;
they make knowledge, tools, and techniques available to anyone who is willing to
adopt their solution in other locations.

In sum:

* System change is achieved by sourcing know-how from a broad range of
stakeholders.

* FPs tend to protect their know-how, whereas NPs typically make their know-how
open source.

3.4  Adaptability

Any organization should be capable of adapting to changing institutional factors.
Opportunities and challenges arise from society, regulations, market trends, compe-
tition, and so on. However, the social enterprises we studied showed prominent
adaptability to their changing contexts. On the one hand, their survival instincts
make them more resilient to crises and disruptions than traditional businesses. On the
other hand, they are particularly receptive and able to detect opportunities to
maximize their impact or even new problems that call for action. For example, in
the last few years, Chef's Power quickly realized the dramatic extent of the issues
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caused by the coronavirus disease 2019 pandemic and soon reorganized to launch
the “Solidarity Kitchen Project” to empower local communities in the provision of
healthy food during an emergency.

Despite the pandemic constituting an unfortunate test bench for resiliency, we
observed a similar capability in most social enterprises, looking back retrospectively
at their moments of crisis and turning points. It is difficult to decode the genetic
characteristics that enable adaptability, but there are a couple of interconnected
aspects.

First, social entrepreneurs are often resilient and eclectic individuals who seem at
peace with change. Because one of the characteristics of systemic change is the
generation of a cognitive shift in people’s view, social entrepreneurs are naturally
open to challenging their principles, values, and habits, constantly searching for the
most effective solution to a problem. In this sense, the entrepreneur (and by
extension the coworkers) understands that they need to embody the change before
making it happen.

Second, social entrepreneurs are more eager to learn. Learning is a pervasive
element of the analyzed cases. Social enterprises need to be constantly updated with
the latest solutions to the targeted issue. They also need to be efficient in the use of
resources and connect to a wide array of stakeholders across different industries,
including business, public administration, the social sector, and society at large.
Learning enables the enterprise to orchestrate knowledge and resources and bundle
them together in response to changing environments in a constant equilibrium
between problems and solutions. Therefore, social entrepreneurs firmly believe in
the need to nurture people and develop their commitment to learning.

As for the comparison between FP and NP social enterprises, we can report a
difference in the degree of adaptability. For FPs, adaptability is a qualifier factor that
is helpful in topical moments, such as the founding or moments of crisis. Once the
enterprise is running, FPs look for stability. Once they find a viable business model,
they try to exploit their skills to ensure financial sustainability and maximize their
impact. In this sense, they do not necessarily perceive the necessity for change.
Adaptability is a core ability of NPs. They seem to acknowledge that change is the
only constant, and they do not expect stability.

In sum:

» Adaptability is a key mechanism for pursuing systemic change, and it requires
challenging assumptions and learning capabilities.

+ Adaptability is a core ability of NPs, whereas in FPs, it must be balanced with
stability.

4 Conclusions

The main objective of this study was to explore the characteristics of systemic
change and the mechanisms used by social enterprises to achieve it.
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Table 1 Facets of systemic change in for-profits and nonprofits

Systemic
change For-profits Nonprofits
Cognitive shift | Predefined (part of the business Emergent and deep (part of the
model) community)
Embeddedness | Not required (market demand) Required (social norms)
Replicability Replication Propagation
Transaction Experience
Faster Slower

Table 2 Mechanisms that drive systemic change in for-profits and nonprofits

Mechanisms For-profits Nonprofits
Legitimacy vs. illegitimacy Legitimacy Illegitimacy
Learning from failure Need to succeed Conscious failure
Know-how Proprietary Cocreated
Adaptability Noncore Core

We discovered three interrelated facets of systemic change.

As summarized in Table 1, this requires a cognitive shift, which sprouts and
grows in a community. The community often offers preconditions that enable the
development of new thinking about a problem and the testing of new solutions. Once
the change is embedded in the values and practices of the community, it becomes
replicable in other contexts.

We also discovered clear differences in how FP and NP social enterprises
approach systemic change. FPs usually have a predefined change in mind, which
is conceived to solve a social issue and also takes the form of a business model for
selling a given product or service. In this sense, the objective of FPs is to scale up and
increase income and profitability while solving social issues. In this sense, the
solution offered by FPs should work by itself and does not necessarily require
profound links with the local community, which makes scalability faster. Instead,
the NPs’ concept of systemic change is much more embedded in social context
specificities. The cognitive shift to be produced is not predefined as it is usually
cocreated. The local community becomes the protagonist, and change emerges rather
than being designed. On the one hand, this type of change is deeper and has more
complex ramifications. On the other hand, it is slower to scale as it requires an
understanding and adaptation to the target contexts of the application. NPs tended to
replicate their impact by influencing other communities that came into contact with
the original community where the movement started. This process is more effective
and persistent but requires more time.

As for the mechanisms (see Table 2) that drive systemic change, we discuss four:
illegitimacy, know-how, learning from failures, and adaptability. Similar to the
characteristics of systemic change, we found striking differences between FP and
NP social enterprises. FPs need legitimacy to be considered credible providers of
products and services in the market. Conversely, NPs are usually positioned on the
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Table 3 Strategic profiles in the evolution of for-profits and nonprofits

Evolution For-profits Nonprofits

Value proposition Seizing Sensing

Complexity Simplify Embrace

Institutional context Usually stay FP Can generate FP and back

opposite side of the spectrum and destabilize the status quo. NPs aim to disturb the
conscience as a first step toward systemic change and simultaneously create a sense
of belonging within the community whose needs are satisfied by an illegitimate idea.
Therefore, it follows that FPs are not predisposed to fail; like any other firm, they
intend to satisfy customers (while benefiting their target group). Instead, NPs
prioritize a social mission over market success. Because they are conscious of the
complexity of the problems tackled, they understand that an optimal solution is not
easy to achieve (if it exists) and often adopt a trial-and-error approach. In this sense,
NPs consider failure as a necessary learning phase, which brings them one step
closer to a satisfactory solution.

Another important difference between FPs and NPs is the way knowledge and
intellectual property are handled. The former protects the advantage-generating
resources. They tend to be protagonists in the replication of the solution to other
contexts and use it as an instrument of financial viability. The latter does not usually
fit the traditional concepts of resource ownership and inimitability. NPs are spread
from a community where solutions are cocreated; therefore, they are not necessarily
owned or controlled. Moreover, their aim is to build bridges and contaminate as
many communities as possible, allowing them to become independent agents of
change. The NP not only spreads among communities, but its core model is tweaked
to better fit the local community and hence become truly embedded.

Finally, FPs seriously consider efficiency, ideally privileging stable contexts that
favor repetition and process optimization. They dedicate time and effort to designing
a solution that fits a certain environment and wish to exploit their value creation
potential as much as possible. NPs simply do not live in stable environments and,
therefore, cultivate adaptability for survival. They are fluid organizations that con-
stantly adapt to changing circumstances.

In conclusion, we explored the evolution patterns of FP and NP enterprises and
observed different strategic profiles (see Table 3). For the reasons illustrated above,
we consider FPs better at “seizing” market opportunities as they design hybrid value
propositions that have the power to address societal problems and ensure financial
independence at the same time. Contrarily, NPs are better at “sensing” innovative
ways to address social issues. They prioritize the social welfare logic oriented toward
systemic change and consider financial viability as a subobjective. In connection
with this, FPs tend to address relatively simpler problems that have clear boundaries
and can be solved through specific solutions. Conversely, NPs focus on the bigger
picture and embrace the complexity of issues involving many stakeholders and
multiple objectives.
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Since NPs aim to tackle complexity, they are more likely to implement a variety
of concurrent initiatives that address different facets of the problem. As part of this
process, they may find themselves in a position to generate ramifications, including
areas where FP models can be applied. Instead, FPs usually stay the same because
their scope of action is predefined and they focus on exploitation.

If NPs have proven superior abilities in creating systemic change for their ability
to be embedded in the community, they are also key in paving the way for FPs to
emerge and flourish; the “conscious failure” mechanism discussed above is the
natural antecedent to the generation of multiple successful models, particularly FP
ones. Luke Light, one of the interviewees in this study, clearly explained this
consideration: “The NP model comes in earlier than the FP one to create the
conditions for the private venture to arise.” Once the model is consolidated, thanks
to the trial and error activated by the NP, other social initiatives can be established
with a lower risk of failure.

5 Implications and Recommendations

The preliminary interviews conducted to support this research project were instru-
mental in confirming that this topic is underresearched and that important novel
contributions can be made.

With this research, we hope to clarify two main aspects: defining systemic change
and understanding how to bring it about. This can have fundamental implications for
social entrepreneurs in their journey to tackle social issues; for nongovernmental
organizations (NGOs), investors, and donors that support social enterprises; and for
policy makers, giving ground to benefits and regulation for the social sector. As a
result, we expect this project to empower and legitimize the role played by social
entrepreneurs and other relevant stakeholders that are part of their ecosystem.
Ultimately, we expect that the know-how generated through this project can help
foster systemic change in the medium to long term, pointing out that, now more than
ever, a paradigm shift toward a model of shared responsibility in which all ecosys-
tem players contribute to systemic change is needed (i.e., entrepreneurs, investors,
donors, public administration).

The first target group that can benefit from the project is social entrepreneurs who
operate at the nexus of social and economic systems to solve societal issues. ’ Social
enterprises not only contribute to public policy objectives (such as job creation,
inclusiveness, equal opportunities, sustainability, and civic participation), but they
are also an important part of the economy as they account for 13.6 million workers in
Europe. ® For example, in Spain, it is estimated that the social economy’s benefits for

"Longoni et al. (2019), pp. 3-33.
8Borzaga et al. (2020).
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society are worth €6229 billion annually. ° Our results can help social entrepreneurs
choose the most effective and viable organizational model with the goal of achieving
systemic change and also provide them with a further understanding of the interre-
lated subdimensions of systemic change and the mechanisms to get there.

Another reason for the social relevance of our project is the impact we can
provide to NGOs, such as Ashoka, which support social entrepreneurs. These
organizations help them spread their ideas and connect them to different allies.
Our results support these NGOs in selecting social entrepreneurs with the most
promising prospects. Finally, our results can help pitch social entrepreneurs to a
wide array of supporters, showing which kind of value proposition would ensure
financial viability and which would generate the greatest systemic change.

Finally, our study could directly help donors, investors, and policy makers decide
which social enterprises they might want to fund and understand what kind of
support they might need. Specifically, it is urgent to strengthen the support ecosys-
tem of NPs, just as it is happening with social businesses, and this is an important
element to consider for those donors and investors who are truly committed to
supporting systemic change. Funding for systemic change initiatives requires an
important mindset shift since it is like doing research and development (R&D) and
undertaking the exploration phase of highly complex social challenges. This means,
first, starting to work in close and deep alliances with systemic entrepreneurs,
creating spaces for dialogue, and prioritizing relational over transactional. Second,
it means setting the basis for long-term engagement since systemic change involves
long processes that cannot be addressed in the short term. Finally, this mindset shift
implies being open to failure as a mechanism that allows identifying the best possible
course of action and creating spaces to share learning, successes, and failures.
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1 Looking Back to Move Forward

For those of us who, like Paul Valery, believe that, despite ourselves, nous entrons
dans ’avenir a reculons, looking at the trends and prospective of a field of law
(or even a simple legal phenomenon) means looking at its origins. In other words, we
can only attempt to divine the future by contemplating and considering (in the
etymological sense) the past and the present. This may be a short-sighted way of
proceeding, but we see no alternative.

The paper is the result of the joint reflection of the three authors. More specifically, §§ 1, 4, 5 are
attributable to Mario Stella Richter, § 2 is attributable to Cecilia Sertoli, and § 3 is attributable to
Maria Lucia Passador. § 6 was written jointly.

M. Stella Richter Jr
Universita di Roma “Tor Vergata” School of Law, Roma, Italia

M. L. Passador (<)
Universita Commerciale “Luigi Bocconi”, Milano, Italia
e-mail: marialucia.passador@unibocconi.it

C. Sertoli
Universita Europea di Roma, Roma, Italia

© The Author(s) 2023 213
H. Peter et al. (eds.), The International Handbook of Social Enterprise Law,
https://doi.org/10.1007/978-3-031-14216-1_11


http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-031-14216-1_11&domain=pdf
mailto:marialucia.passador@unibocconi.it
https://doi.org/10.1007/978-3-031-14216-1_11#DOI

214 M. Stella Richter et al.

This chapter does not aim to discuss the legislative and non-legislative history of
benefit corporations, B-Corps, societa benefit, sociedades de beneficio e interés
colectivo or sociétés a mission,' whatever their national name and shades might
be,” as each section of this book analytically sets them out already, and as the history
of the various forms of benefit corporations is, in itself, still rather short.?

On the other hand, we deem it useful to frame the recent and lively
progression of the “benefit corporation phenomenon™ (as we prefer to refer
to it as a mere “phenomenon,” given its different shades in different legal
systems) within the broader context of the generally renewed awareness on
corporate purpose (or purpose of the company),” shareholder welfare, share-
holder theory, enlightened shareholder value,® on corporate (or business) social

! Article 176 of the loi PACTE (No 2019-468 of 22 May 2019) provides for the société a mission, as
a result of which Article L210-106 of the Code de Commerce now reads as follows: “Une société
peut faire publiquement état de la qualité de société a mission lorsque les conditions suivantes sont
respectées:

1. Ses statuts précisent une raison d’étre, au sens de l’article 1835 du code civil;

2. Ses statutes précisent un ou plusieurs objectifs sociaux et environnementaux que la société se
donne pour mission de poursuivre dans le cadre de son activité;

3. Ses statutes précisent les modalités du suivi de ['exécution de la mission mentionnée au 2°. Ces
modalités prévoient qu’un comité de mission, distinct des organes sociaux prévus par le
présent livre et devant comportant au moins un salarié, est chargé exclusivement de ce suivi
et présente annuellement un rapport joint au rapport de gestion, mentionné a l’article L. 232-1
du présent code, a l’assemblée chargée de l’approbation des comptes de la société. Ce comité
procéde a toute vérification qu’il juge opportune et se fait communiquer tout document
nécessaire au suivi de l’exécution de la mission;

4. L’exécution des objectifs sociaux et environnementaux mentionnés au 2° fait l’'objet d’une
vérification par un organisme tiers indépendant, selon des modalités et une publicité définies
par décret en Conseil d’Etat. Cette vérification donne lieu a un avis joint au rapport mentionné
au 3°;

5. La société déclare sa qualité de société a mission au greffier du tribunal de commerce, qui la
publie, sous réserve de la conformité de ses statuts aux conditions mentionnées aux 1° a 3°, au
registre du commerce et des sociétés, dans des conditions précisées par décret en Conseil
d’Etat.”

2From now on, for the sake of simplicity, we shall refer to benefit corporations as all the companies
that combine a profit-making purpose with the pursuit of any “altruistic” interest, i.e., to the benefit
of certain groups of subjects other than share-/stake- holders only.

3Embid Irujo (2022), p. [] (observing that the inclusion in some legal systems of express provisions
on benefit corporations is still quite recent).

“The studies collected in this volume seem to also attest such an ongoing evolutionary
framework well.

5See Stout (2013), p. 61 ff. and, by limiting the examination to the latest events, ¢fr. Lipton and
Schwartz (2020) and Bebchuk and Tallarita (2020). See also Mayer (2021), p. 887 ff.

SItis widely held that the last four formulas constitute, together, the main responses to the Friedman
doctrine. The enlightened shareholder value seems to have found acceptance in Section 172 of the
UK Companies Act 2006. Stakeholder theory, and thus the inherent duty to consider all stake-
holders, is already echoed in the various North American constituency statutes (see, for example,
the Minnesota Constituency Statute according to which “[a] director may, in considering the best
interests of the corporation, consider the interests of the corporation’s employees, customers,
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responsibility,’ on the raison détre, or on the interest of the company
(or corporate interest), just to recall some of the most widely used slogans.
Such timeless problems (related to those “watchwords” or “formulas”) have
recently returned to the heart of the debate, as we can observe even at a simple
glance to the international literature.® Although they have never completely popped
out of practitioners’, and especially corporate law theorists’, heads, previously, the
debate related to them seemed somewhat dormant (or, at least, less lively).
Proceeding with a rough and reductive synthesis, we can state that, since the end
of the last century the issues that used to be tackled (and to a large extent resolved)
thanks to the classic instruments of law (state sovereignty; imperative norms of state
law; possibly international treaties to be translated into internal norms; etc.) have
turned out to be of such magnitude that they no longer seem likely to be settled alike.
The global and planetary echo of both technology and economy, the affirmation of
“super-capitalism,” the emergence of global entrepreneurial entities (not simply
multinationals), whose turnover exceeds the gross domestic product of most states,
break the assumption on which the effective sovereignty of the 19th century state
was based: the co-extension of politics, economics, and law. States lost the position
gained (perhaps also thanks to Hegel), and other organizations are now bursting onto
the stage of the world’s destinies: corporations, whose ability to plan and dictate the
rules of the game seems destined to make them become a great political player.”
Today, there is no longer one corporate social responsibility only, no longer a
unique purpose to be pursued, and the Friedman doctrine—for which business
social responsibility is just that of using the company’s resources and engaging in
activities designed to increase its profits while respecting the rules of the game'°—is
no longer applicable. This occurs not because of its lack of intrinsic logical sound-
ness, but for the simple reason that the (existing) rules of the game imposed on
corporations and their directors cannot ensure the protection of the fundamental

suppliers, and creditors, the economy of the state and nation, community and societal consider-
ations, and the long-term as well as short-term interests of the corporation and its shareholders
including the possibility that these interests might be best served by the continued independence of
the corporation”). While the shareholder welfare theory is mainly due to Hart and Zingales (2017),
p. 247 ff.: “It is too narrow to identify shareholder welfare with market value. The ultimate
shareholders of a company (in the case of institutional investors, those who invest in the institutions)
are ordinary people who in their daily lives are concerned about money, but not just about money.
They have ethical and social concerns.”

7See Crane et al. (2008).

8See Embid Irujo (2020) and related references.

°Benedetti (2014), p. 31, from which the previous quotation is also taken. For a broad overview of
the state sovereignty crisis and the emergence of the so-called fourth sector, please refer (for further
necessary references) to: Resta [and Sertoli] (2018), p. 457 ff.

1Friedman (1962), p- 133 ff.; later included in the conclusions of the famous The Social Respon-
sibility of Business is to Increase its Profits, appeared in The New York Times Magazine,
13 September 1970. On the occasion of the 50th anniversary of its publication, several
re-readings were published, as the ones by: Enriques (2020); Zingales (2020a); Kaplan (2020);
Lipton (2020).
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values and interests of whole society by themselves. Hence, in this situation, it
seemed natural to restore corporate responsibility to pursue general, common,
collective interests and values. In other words: if God does not exist, man should
nevertheless live veluti si Deus daretur, as if God existed.

Thus, companies—especially large ones—are not only the instruments for carry-
ing out business activities in the exclusive interest of those who participate in them
and of the company itself, but also the guardians of common, general, and even
public interest. This should bring the task of identifying, selecting, and weighing up
all these interests back to the companies that are free to the most suitable way to
concretely pursue them. Large shareholding companies can no longer be considered
only as the main characters in the economic stage, but also as the leads of the
political stage (with a series of inevitable consequences in terms of the democratic
deficit of the decisions that do not fall within the scope of the present study).

Hence, directors now have conspicuous (and indeed substantially disproportion-
ate) discretionary powers; to the extent that some scholars (correctly, in our opinion)
stressed how promoting the centrality of corporate social responsibility, reinforcing
sustainability policies and making ESG (environmental, social, and governance)
issues as overriding now represent a key concern for large companies’ managers and
directors. It is obvious that this also leads to a (not entirely unjustified) skepticism
about the possibility of solving the dilemmas above by entirely relying on such
figures.''

2 Techniques and Possible Reasons for an Explicit
Recognition of Benefit Corporations

The aforementioned context resulted in the creation of benefit corporations, i.e.,
companies expressly characterized by the aim of pursuing a twofold order of
interests, that also need to be properly balanced: on the one hand, the traditional
profit-making shareholder interests and, on the other hand, the stakeholders’ interests
(e.g., that of employees, clients, suppliers, members of the local community in which
the firm operates, but also public administration and society as a whole). Conse-
quently, managers and directors of benefit corporations need to, above all, strike a
balance between such interests.

There are two ways of achieving a recognition of the status of benefit corporations
in the regulation:

(i) on the one hand, the identification of an ad hoc model, namely, of an autono-
mous type of company, alongside those already existing in the respective legal
systems;

"'See Angelici (2018a), p. 3 ff.; Id. (2020), p. 4 ff., at p. 23.
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(i) on the other hand, the possibility of qualifying any type of company in that
system as a benefit corporation whenever it plans to pursue the abovementioned
double purpose as a necessary one. In this case, the status of benefit corporations
would not represent an (autonomous) ad hoc model, but a qualification to which
all companies can aspire, provided they fulfil certain legal requirements.'?

Still, in our view, the most important question is whether amending the regulation
on this topic is necessary (or appropriate) and, if so, which is the most suitable
direction.

Obviously, the reasons for a regulatory intervention are almost endless. For
instance, a more favorable tax treatment—although we do not think this should
happen, given that the choice of adopting the benefit corporation status should be
taken regardless of its possible economic convenience—or any other incentive could
be granted to benefit corporations to ultimately encourage the pursuit of common
interest pulrposes.13

At the same time, from a logical point of view, another question comes first: is it
actually necessary to provide benefit corporations with an ad hoc model to be able to
lead both managers and directors to pursue such dual purpose (i.e., balancing
shareholders’ and third parties’ interest)? This is a national-specific'* matter of

12See, Embid Irujo (2022), p. [*].
13See, Stella Richter (2017b), p. 77; Marasa (2018), p. 51; Corso (2016), p. 1007, fn. 49;
Prataviera (2018).

'41f, to take the most straightforward case, a domestic company law provided (as, for example,
Section 172(1) of the Companies Act 2006 does in England) that “[a] director of a company must act
in the way he considers, in good faith, would be most likely to promote the success of the company
for the benefit of its members as a whole, and in doing so have regard (amongst other matters) to—

(a) the likely consequences of any decision in the long term,

(b) the interests of the company’s employees,

(c) the need to foster the company’s business relationships with suppliers, customers and others,

(d) the impact of the company’s operations on the community and the environment,

(e) the desirability of the company maintaining a reputation for high standards of business
conduct, and

(f) the need to act fairly as between members of the company,” well, if it were to provide all this
with reference to all companies (therefore, without distinguishing between benefit and
non-benefit), it would be very difficult to argue the need for an ad hoc legislative provision to
allow the individual company to reconcile and pursue interests other than those of the
shareholders.

Certainly, it could be argued that all the interests enumerated in the various letters [from (a) to (f)]
of the cited provision are interests to be considered in determining what is the interest of the
participants in the company as a whole—i.e., the corporate purpose—and only the pursuit of the
latter would be the company’s interest. Further, such reasoning would seem to find its best
demonstration in the very next provision [and thus the cited Section 172(2)], where it is added
that “[w]here or to the extent that the purposes of the company consist of or include purposes other
than the benefit of its members, subsection (1) has effect as if the reference to promoting the success
of the company for the benefit of its members were to achieving those purposes.” Undoubtedly, this
provision admits that the company’s purpose may be something different or even something other
than the “benefit of its members as a whole” with the consequence, then, that if it is not provided for,



218 M. Stella Richter et al.

law, and it is strictly connected to the notion of corporation that applies in any given
system from time to time: for example, whenever this notion is causally neutral,
there would obviously be no doubt of expressly providing for the category of benefit
corporations; but, even where this notion is not entirely neutral from a causal (or,
better, teleological) point of view, corporate case-law admits that directors enjoy
sufficiently broad discretionary powers, such as to allow the consideration of a series
of interests in the definition of strategic corporate objectives to be pursued in the
interest of shareholders. Such ineliminable discretion is, in our opinion, linked to the
fact that there is no monolithic and predetermined concept of corporate interest, and
that the formulas for defining the social interest must necessarily be concretely
adapted. So, the problems related to the definition of such interests lead to countless
ways in which, at the discretion of directors, both order of interests can be pursued
by the companies.

Therefore, even in those legal systems where the notion of company is not
causally neutral and where there is no list of interests that directors have to consider
when determining the company’s interest, the reason traditionally put forward to
justify an intervention in the field of benefit corporations seems disingenuous: to
make what would otherwise have been precluded to companies possible and,
therefore, to allow directors to pursue common benefit purposes in conjunction
with the economic activity that constitutes their corporate purpose. In addition, we
defined it as disingenuous because, even in those legal systems, directors had the
power to consider “other” interests to a certain extent before the eventual introduc-
tion of benefit corporations. '

From a strictly logical point of view, the opposite is true, if anything. As the
corrosion critique states explicitly providing for benefit corporations in a legal
system can provide an argumentative basis for claiming that altruistic activities
(which prior to the introduction of benefit corporations could be undoubtedly carried
out by corporations, albeit as a tool in the pursuit of the main corporate purpose) are
not (from that moment on) exercisable by benefit corporations.'® Providing for
benefit corporations in the legal system would, then, not allow them to do what
(non-benefit) corporations previously could not (and did not) do, but preclude all the
companies other than the benefit corporations from continuing to do what they
actually did (or could have done) in the past. In short, it might be a tool to reduce
the scope of discretion of non-benefit corporations’ directors.'’

the company will have only one ultimate purpose: that of pursuing the interests of its members.
Nevertheless, this depends on the fact that, in the Anglo-Saxon legal tradition, the company remains
a causally neutral figure, thus, the problem of the expressly providing for benefit corporations in the
regulation does not arise upstream.

"See Stella Richter (2017a), p. 960 ff.; Id. (2017c), p. 274 f.

16See McDonnell (2019), to whom we owe the expression, but which he himself qualifies in terms
of a “mistaken impression.” Instead, in the sense that the provision of the benefit corporation
(in Italy) would no longer allow for common benefit activities by non-benefit corporations, see
Denozza and Stabilini (2017) and Ferdinandi (2017), p. 541 ff.

17See, for instance, Denozza and Stabilini (2017).
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The latter interpretation is appealing from a purely logical standpoint; however, it
comes up against numerous obstacles that the law presents in those legal systems
which provide for benefit corporations.'® Above all, this reading fails to overcome
the fact that pursuing interests other than those of the shareholders may lead, in any
case, to an inevitable “incidental by-product of the business judgment rule.”"®

So far, discussions on the matter resulted in some major points that deserve to be
recalled.

In legal systems that do not expressly provide for benefit corporations, nothing
prevents directors from performing individual “altruistic” activities, if such activities
are instrumental to the pursuit of the corporate purpose®” In the legal systems
which, on the other hand, provide for benefit corporations, directors of non-benefit
corporations are not precluded from carrying out altruistic activities, always pro-
vided that such activities are instrumental to the pursuit of the corporate purpose. In
both cases, choices are backed by the business judgment rule.

Given such premise, we can try to delve into the real meaning of provisions
requiring us to understand the difference between benefit and non-benefit corpora-
tions (precisely in those legal systems that provide benefit corporations with an ad
hoc model). This is a matter that depends on the single national regulations; but, at
least de jure condendo, it makes sense to resolve it as follows:

— in non-benefit corporations, the pursuit of altruistic purposes should be instru-
mental to the pursuit of the profit-making (or selfish) shareholders’ purpose;*’

— in benefit corporations, the pursuit of altruistic purposes should be raised to the
same level as the selfish aim (namely, the traditional one for profit-making
corporations), with the consequence that the former would not be the aim for
the pursuit of the latter, but the corporation has to be managed trying to
balance both.

'81n the sense that even in non-benefit companies, according to Italian law, it is possible to carry out
altruistic acts or activities favoring the general benefit (when it is believed that they can contribute to
the pursuit of the interests of the shareholders, i.e., when they do not irremediably contrast with the
selfish aims of the latter): see, for example: Marasa (2018), p. 53 f.; Montalenti (2018), p. 303 ff., at
p- 318; Angelici (2018b), p. 26 ff.; Stella Richter (2017a), p. 962; Id. (2017b), p. 82 f.; Id. (2017¢),
p. 277 f.; Corso (2016), p. 1012 f.

" The expression is attributable to Bainbridge (1993), p. 1423 ff., at p. 1440 (also referred to in
Angelici (2010), p. 45 ff., fn. 12 at p. 51).

2OFor the distinction between business purpose and corporate purpose, see, most recently, Rock
(2020): ““Business purpose’ should be understood to be a property of business enterprises, however
they are organized. ‘Corporate objective’, by contrast, is best understood as a characteristic of a
particular enterprise form (the general corporation) and not as a description of what actual
businesses do on a day to day basis. Confusing these two concepts under the heading ‘corporate
purpose’ limits our ability to understand what sort of organizational form is best suited to a
particular enterprise, and leads to confusion in the management debates over how to build
successful businesses and the political debates over the social role and obligations of large scale
business enterprises.”

2'0n the role of sustainability policies and environmental and social values as part of the general
corporate purpose framework, for example, Mayer et al. (2020), who underline how EESG
(Employee, Environmental, Social, and Governance) factors are the subject of legal obligations
for all companies. See also Strine (2019), highlighting its usefulness especially post COVID-19.
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Obviously, from a practical point of view, this conceptual contrast would lose
much of its clarity. However, the two points above still make sense looking at the
duty to carry out altruistic activities: while non-benefit corporations (which could
well perform such activities) would not be strictly obliged to implement such
policies, benefit corporations would.*?

3 Corporations Between Doing Well and Doing Good: The
State-of-the-Art of the International Debate

Given the renewed interest in the corporate purpose recalled at the beginning of
this chapter,”® an extensive debate developed on the usefulness of benefit corpora-
tions in the relations between shareholders and stakeholders at the international
level. In other words, the question addressed was whether benefit corporations could
be the right tool to achieve the social and environmental sustainability of business
activities and, thus, follow up on the instances of corporate social responsibility,
allow socially responsible investing, facilitate the creation of shared value, and
strengthen the competitiveness of the company, while meeting the needs and the
challenge of the communities in which it operates.”*

As far as the possible reasons for the success of the benefit corporation in general
are concerned, Dorff’s analysis is particularly accurate.”” He identifies eight orders
of reasons for having recourse to a public benefit corporation. Some of them are of a
more practical order,26 while others appear to be idead;27 but, in the author’s

22But even here, perhaps, provided that certain assumptions are not exceeded, which would then act
as a limitation: one might wonder whether directors are bound to engage in activities of common
interest when these could jeopardize the continuity of the company.

23See above, para 1.

2*Ex multis, The Yale Center for Business and the Environment, Patagonia, Inc., and Caprock
(2018); Winston (2018), p. 1783 ff.; McDonnell (2017), p. 717 ff.; Goldschein and Miesing (2016),
p- 109 ff.; Koehn (2016), p. 17 ft.; Porter and Kramer (2011), p. 62 ff.

In the sense (extreme, to some extent) of enhancing the instrument of the benefit corporation,
particularly the Public Benefit Corporation (PBC), to the point of hypothesizing that all companies
exceeding one billion dollars in revenues must be Public Benefit Corporations, as per the recent
proposal formulated by Mayer et al. (2020).

Dorff (2017), p. 77 ff.

261t would be advisable to opt for a public benefit company “in hopes that it will help the business
appeal to an important group such as customers, employees, for-profit investors, foundations, or
donors, or to signal a dual purpose for some other reason (“Brand”) [...] because of its ability to
distribute profits to owners (“Earn”), something a nonprofit cannot do; because of its regulatory
simplicity as compared to a nonprofit (“Simplify”); because it might serve to push managers to
adopt prosocial policies that will also help improve profitability (“Manage”); or because the hybrid
form may provide greater protection against hostile acquisitions (“Keep”).”

?"n this sense, the use of a public benefit company would be welcome because “[flounders may
believe that businesses have a moral obligation to aid their employees, communities, customers or
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perspective, those are compatible and cumulative grounds that make benefit corpo-
rations a revolutionary tool, capable of overturning the principle of shareholder
wealth maximization. Other scholars also recognize the coexistence, among these
reasons for success, of practical reasons (particularly their ability to more effectively
fight hostile operations undertaken by entities whose motivations of profit maximi-
zation threaten these companies) and of an ideal order (in terms of philanthropic
endeavors).”® They emphasize the need for a rigorous mission accountability of
benefit corporations, given their intrinsic natulre,29 and, at times, places benefit
corporations in a grey sector.’”

On the contrary, those who support skeptic (or, at least, puzzled) positions
highlight two main issues:>' the degree of bindability and relevance of concepts as
shareholder primacy, shareholder wealth maximization and market value maximi-
zation; the fear that this translates into the adoption of vacuous corporate green-
washing policies.

As for the former, some authors stress the need to preserve the spirit of capitalism
in the pursuit of business activities,”” other authors—especially in the light of the
steps being taken at European level on the subject’>—now believe that the company

other corporate constituencies [...] [and] may wish to adopt a business form that expresses these
ideals and perhaps inspires others to follow their example (“Express”)[,] [. . .] to shield themselves
from liability for adopting prosocial policies that reduce earnings, thereby encouraging such
policies (“Protect”) or to ensure that the company continues to embody their values even after
they lose control to their heirs or to eventual buyers (“Endure”).”

28 The expressions used here are borrowed from Neubauer (2016), p. 109 ff.

29Cummings (2012), p. 578 ft., underlining how, among the aspects characterizing the governance
of PBCs, there is a “certification from an independent third party and annual reports to the public are
ill-suited to the regulation of social welfare objectives” to protect the best interests of the commu-
nity, through the instruments mentioned above. The latter can reinforce the intrinsic motivations
they pursue, which is the distinctive feature of this type of company. Such accountability, as well as
the related reporting and fiduciary duties of the directors, would become even more crucial should
the public benefit corporation decide to undertake a listing process (on this point, Dulac (2015),
p. 171 ff).

39 Andre (2012), p. 133 ff. According to the author—although the opinion is shared—all this falls
within the so-called fourth sector, to which “mission driven companies that reach across traditional
sector boundaries and propose to serve multiple bottom lines, thus blurring the boundaries between
the public and private sector” belong (p. 134). But her voice, offering extensive references to those
who praise this “corporate genre,” capable of “mak[ing] the economy more just’ (Adams (2010);
Tozzi (2009); van den Heuvel (2010); Weber (2010)), hints at cracking.

3'n addition, some systemic observations consider the provision of an ad hoc “company type”
unnecessary: see MacLeod Heminway (2018), p. 779 ff., at p. 800 f.; Molk (2018), p. 241 ff., at
p. 244 (previously: Underberg (2012)).

*2Zingales (2020a) (specifically holding that Mayer’s “mantra,” i.e., “companies should produce
profitable solutions to the problems of people and planet, not profit from producing problems for
people and planet,” cannot be a policy prescription for corporations, given its unfeasibility and its
obvious risks). Although acknowledging some positive aspects, see Hiller (2013), p. 287 ff. See
also, on state laws and statutory differences, Loewenstein (2013), p. 1007 ff., spec. at p. 1020 ff.
3EU Commission-EY, Study on directors’ duties and sustainable corporate governance. Final
report, July 2020, available at https://op.europa.eu/en/publication-detail/-/publication/e47928a2-
d20b-11ea-adf7-01aa75ed71al/language-en.


https://op.europa.eu/en/publication-detail/-/publication/e47928a2-d20b-11ea-adf7-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/e47928a2-d20b-11ea-adf7-01aa75ed71a1/language-en

222 M. Stella Richter et al.

should be considered in the social context in which it operates, and some other
authors, while contemplating the possibility (but not the need) to look at further and
broader interests, believe that benefit companies are not a decisive tool,* since the
same results can be achieved by reconsidering traditional business practices and,
specifically, by implementing policies to eventually maximize profits which are also
oriented towards the creation of value and not just profits.>

On the second problematic issue, certain scholars point to the lack of effective
accountability and oversight systems in the current regulatory framework,”® while
others explicitly fear problems of greenwashing.>’ Consequently, the current pro-
visions would not sufficiently protect shareholders, customers, or other stakeholders.
Other academic exponents are more favorably disposed towards benefit corpora-
tions>® and hope for the adoption of guidelines on the subject aimed at clarifying, on
the one hand, the real meaning of fiduciary duties in the hands of directors and
managers and, on the other hand, the stages of verification and certification, to avoid
the possibility of the adoption of the benefit corporation status turns to a form of
corporate greenwashing.

Ultimately, it is undeniable that benefit corporations had a profound impact on the
general debate on corporate purpose, contributing to the maintenance of a share-
holder-value oriented view of social interest by non-benefit corporations. The
awareness of the importance of the “benefit issue” and the official recognition of
the special institution by several parties has led some authors to believe that, at a
closer inspection, a solution is already be available to us.> So, if the reflection on the
very general themes of the role of companies in the pursuit of common and general
interests has led to the creation of a special case (that of the benefit corporation), it is
now the benefit corporation itself that influences the outcome of this general debate.

3 Greenfield (2015), p- 15 ff. (“[t]he problem. . . is not that managers are not permitted to act with an
eye toward society. The problem is that they are not required to do so. Benefits corporation statutes
do not solve this problem,” p. 19) and Eldar (2020), p. 937 ff. (which underlines the need to verify
the actual social impact of these business forms to avoid them focusing only on shareholder value,
but not actually benefiting those individuals whom they are originally intended to protect). On the
other hand, there are those who underline how “it is not fair to say that they also overcome
shareholder primacy. Properly understood, benefit corporations are shareholder-centric: they exist
to allow shareholders to pursue altruistic goals rather than to require them to do so” (Velasco
(2020)).

35 Porter and Kramer (2011), p. 62.

3SHacker (2016), p. 1747 ff. (“Although this legislation is a necessary and progressive evolution in
corporate law, the current benefit corporation form [. . .] does little to deter bad actors from taking
advantage of socially conscious consumers willing to pay a premium for ethically sourced goods
and services by incorporating and operating sham benefit corporations”).

3"Dorff et al. (2020), p. 31 ff.; Diehl (2018); El Khatib (2015), p. 151 ff., p. 182 n.172; Pontefract
(2017). While referring specifically to charitable public benefit corporations, see Plerhoples (2017),
p. 525 ff., which also identifies the problems of so-called market-based charity, injecting individ-
ualistic and autocratic values into charitable activities.

*¥For all, see Stecker (2016), p. 373.

39 Zingales (2020b).
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4 The Problems of the Introduction of an Ad Hoc
Regulation for Benefit Corporation

The previous paragraphs highlighted that the reasons for expressly recognizing the
category of benefit corporations are probably not decisive. An express provision
about the benefit corporations’ status does not seem to have generated significant
results in terms of legal certainty, nor does to increase corporate sustainability as a
whole. Indeed, the provision of the legal status of benefit corporations inevitably
poses additional problems.

On the one hand, the transition of existing companies to the benefit corporation
model (i.e., achieving the relevant qualification durante societate) affects the func-
tioning of the company. First, it must be approved by majority vote; second, it must
protect dissenting shareholders with specific forms of withdrawal or exit.

On the other hand, as we have seen, the express provision of a benefit corporation
model fails in reducing the scope of discretion of the non-benefit corporations’
directors (and, generally, this is positive*?). However, there is more, as it does not
seem proper to reduce that of benefit corporations’ directors either. In short, an
express provision for benefit corporations in the regulation does not even seem to
decrease the related agency costs in such latter cases for various reasons. On the one
hand, company’s bylaws could express the scope of the common beneficial interest
to be pursued, as well as the ways in which (and the limits within which) it should be
targeted. On the other hand, nonetheless—and beyond the fact that this normally
almost never happens, and, at present, there would be no merit check on this
point*'—two factors cannot but increase directors’ discretion in the performance
of their duties.

(i) Directors are necessarily entrusted with the additional function of balancing the
pursuit of this common-benefit purpose with that of traditional profit-making
purpose, and this adjustment inevitably generates an additional room for choice.

(i) On the flipside, any provision in the company’s bylaws allowing to pursue a
(hypothetically well-defined) common beneficial interest entails the recognition
of a (further) area of discretion for directors.*> In other words, the traditional

“ODenozza and Stabilini (2017) (observing that the irrelevance of the common benefit may derive
not only from its generality, but also from its excessive specificity, as both the indication of a too
wide common good and that of a too narrow common good might turn out to be equally irrelevant.

! According to Mayer’s theory, the introduction of a mandatory social purpose could also lead to a
mandatory screening with respect to the perimeter of this corporate purpose and, consequently, to
an effective monitoring of the actual pursuit of these purposes (Mayer (2020)).

“>There still seems to be some persuasive force in the following Business Roundtable statement
(dated September 1997, stating that “the principal objective of a business enterprise is to generate
economic returns to its owners”): “The notion that the board must somehow balance the interests of
stockholders against the interests of other stakeholders [. . .] itis [. . .] an unworkable notion because
it would leave the board with no criterion for resolving conflicts between interests of stockholders
and of other stakeholders or among different groups of stakeholders.”
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business judgment rule is accompanied, in the context of benefit corporations,
by a so-called benefit judgment rule.* The result is that benefit corporation’
directors can enjoy a wider (double) discretion; with the further consequence
that they are less responsible for their choices towards shareholders than
non-benefit corporation’ directors are.**

5 The Challenges of the Regulatory Framework

Going back to history, it is acknowledged that benefit corporations are the product of
the so-called fourth sector and, in this sense, they represent the result of discussions
concerning corporate social responsibility, sustainability, stakeholder primacy,
etc.*” They can be seen precisely as an attempt to overcome the most patently
ambiguous aspects of the fourth sector.

Indeed, when it comes to corporate social responsibility, it has not yet been fully
(and perhaps deliberately) clarified whether such responsibility is a legal responsi-
bility or a merely ethical one.*® Given that liability assumes a rule of conduct, one
should in fact first establish what kind of rule underlies corporate social responsi-
bility. If it were only an ethical rule, social responsibility would not be relevant; if, on
the other hand, it were a rule of law, then we would be in the field of the legal
responsibilities of directors and other corporate bodies, and it would be a matter of
understanding how the social aims underlying corporate social responsibility can be
reconciled with the profit-oriented aims that characterize corporations.

While there is no doubt that the pursuit of common benefit interests becomes the
subject of a legal obligation in benefit corporations; it is less clear how corporate and
social purposes are reconciled in practice and whether there is a real directors’
liability for the failure to pursue wider interests.

Once again, there is no specific rule of law that helps us to solve the matter. Still,
stakeholders do not enjoy any direct action against benefit corporations’ directors, as
non-managers and non-directors do not have any legitimacy to protect altruistic
purposes.*’

See [Resta and] Sertoli (2018), p. 474, and, later on, Stella Richter (2017a), p. 962; Id. (2017c),
p. 278; Ventoruzzo (2020), p. 50; Massa (2019), p. 111.

“Vice-versa, in the case of non-benefit corporations, directors will have to choose only in the light
of the ordinary business judgment rule: a socially responsible management approach that also works
from an economic point of view won’t generate any contradiction between the company’s typical
purpose and that of common benefit; but a socially useful management approach that does not work
may constitute just cause for the removal of directors (without giving rise to liability, when in
compliance with the business judgment rule.

43 Strine (2018) (“Benefit corporation law is a tool for establishing such a system”).

46The search for the legal foundations of corporate social responsibility is still at an early stage, as
confirmed by Embid Irujo ([*]) and Embid Irujo and Del Vale Talens (2016).

“TBurba (2017), p. 330 ff., p. 333 and Lacovara (2011), p. 815 ff., spec. p. 851 f.
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Therefore, the development of a more precise regulation of the functions, powers
and responsibilities of directors is the area in which the most significant progress can
be made. Innovations in the regulation, as well as in the case law and, to a not
negligible extent, in the practices of drafting corporate bylaws seem to be able to
contribute to this result.

From this perspective, regulating benefit corporations without concurrently fine-
tuning some key aspects of their rules seems to be the major shortcoming of this vast
reform effort. The weakness that is generally evident in the benefit corporation
phenomenon is, indeed, a lack of rules. What deserves to be first discussed and
governed today is not just the possibility of pursuing non-profit interests through
organizational forms with their own legal personality and full economic self-
sufficiency (a possibility which it is very unlikely to be questioned), but rather the
consequences of this choice. Until now, in fact, answers given to this latter point still
appear to be inadequate in various legal systems.

What seems urgent, therefore, is to start providing less vague answers to ques-
tions that do not arise at a factual level, but at a regulatory level. In short, it is a
matter of understanding whether and how the liability of benefit corporations’
managers and directors is affected by such purpose, who has the right to take legal
action to ascertain and compensate any failures (related to the pursuit of non-profit
interests) of said directors, and to what extent directors enjoy an increased discretion
related to both profit-making and altruistic purposes.

In our opinion, this is an unavoidable step to be taken, and it could make it
possible to set a specific regulatory framework for benefit corporations, without
getting to the point of hypothesizing, as it is already being done (albeit very
questionably), new means for applying an allegedly sustainable corporate gover-
nance in a completely indiscriminate manner.

And, in this sense, the Model Business Corporation Act reform already seems
like it was going in that direction, as the introduction of a new Chapter 17**—which
aims to serve as a reference for those states that have not yet adopted ad hoc
regulations on benefit corporations, as well as for those that have statutes based on
versions previously proposed by the Model B-Lab or individual state
regulations**—was discussed in Fall 2019.

48 Corporate Laws Committee, ABA Business Law Section (2019).

41t also reflects many of the issues addressed by the American Bar Association (2013), which had
already noted how the influence (and perhaps even interference) of B-Lab and its models had been
decisive in shaping the relevant provisions, albeit not already included in the previous Chapter 17
MBCA, but currently under reconsideration. The document, in its most recent formulation:

(i) eliminates the requirement to disclose in the name the status of a benefit corporation, while
maintaining the need for this clarification in share certificates (or information statements for
uncertificated shares);

(i) lowers the quorum required to pass a resolution to change the sfatus from a non-benefit
corporation to a public benefit corporation or to amend the “specific public benefit”;
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6 Preliminary and Tentative Conclusions

The perspectives of benefit corporations (i.e., corporations whose bylaws requires
the pursuit of a dual purpose, on the one hand, for profit and, on the other hand, for
altruistic purposes,® regardless of any legislative qualification in this regard) appear
interesting, and it is easy to foresee that these corporate genres will continue to enjoy
a certain success as promotional tools for their respective economic activities. This
success is likely to increase in the years to come as choosing them means (and will
mean) enjoying an undeniable reputational value in the eyes of the public and of the
whole market. This attitude favors the spread and the success of benefit corporations,
and it depends on the general awareness of consumers and public investors to the
main issues that typically underlie the altruistic activities carried out by benefit
corporations (e.g., sustainable growth; fight against climate change or pollution;
protection of common goods such as air, water, etc.; fight against poverty and social
inequalities, etc.).

Obviously, a closer inspection of economic return’s prospects from the use of the
benefit corporation in terms of propaganda, promotion, marketing is impossible
here (and in any case would presuppose business skills that are beyond the reach and
scope of the authors). However, it should be noted that the adoption of the benefit
corporation model is, in practice, still rather rare among large companies, especially
when listed.! In this sense, the success of benefit corporations seems, at least up to

(iii) strengthens the duties of directors in the sense of providing for their duty to act in a responsible
and sustainable manner and to consider the interests of shareholders as well as those of other
stakeholders;

(iv) requires the drafting of an annual benefit report, to be made public and accompanied by a
specific judicial remedy that shareholders who have not received such a report may activate;

(v) allows holders of at least five million $ stocks, in the case of listed companies, to bring a
derivative action against benefit corporations for breach of their obligations, even if they do
not own 5% of the outstanding shares;

(vi) provides for the introduction of clarifications with regard to withdrawal, which is also
permitted in the event of “consummation of an action requiring the approval of shareholders
pursuant to section 17.03(a)(1) or a transaction requiring the approval of shareholders pursuant
to section 17.03(a)(2), except that appraisal rights shall not be available under this subsection
(a)(9) to any shareholder of the corporation with respect to any class or series of shares that
would not become, or be converted into or exchanged for the right to receive, shares of a
benefit corporation or shares or interests in an entity subject to provisions of organic law
analogous to those in chapter 177 (§13.02(a)(9)).

3%Tn this sense, the “not-for-profit company” (carrying out activities with purely ideal, altruistic,

social aims only) does not fall within the “notion” of a benefit corporation.

S'n the U.S., as of July 2020, the only Delaware Public Benefit Corporation was Laureate
Education (Posner (2020). In France, to the best of our knowledge, the listed multinational company
Danone S.A. embraced the model at stake by an almost unanimous vote of the shareholders at the
shareholders’ meeting held on 26 June 2020, following the December 2019 example of a closed
company in Brittany (Yves Rocher).

In Italy, we have about 1500 benefit companies at the end of 2021 (80% of which were
incorporated as limited liability companies and only 7% as joint-stock companies), but just one
was actually listed on AIM Italia (a non-regulated market): the pioneering experience of Vita
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now, essentially reserved for the segment of small or medium-sized companies or,
again, for subsidiaries belonging to larger groups.’> In the latter hypothesis, benefit
corporations stand as an entity of the group specifically dedicated to perform
purposes to the benefit of the whole community, somehow replacing the presence
of a foundation or a charity within the corporate group. Of course, this does not
exclude a more extensive use of B-Corps, simply certified companies whose diffu-
sion will reasonably increase in the years to come.

Ultimately, as far as trends are concerned, our impression is that, besides cases in
which benefit corporations contribute—in practice due to the evocative power and
reputational potential of the formula—to creating shareholder wealth, it is difficult to
imagine it being used to a quantitatively significant extent. However, it should be
pointed out that some have recently proposed, even authoritatively, to have recourse
to Public Benefit Corporations>* as a default model for every public company with
revenues in excess of one billion dollars.>> N ow, regardless of the clamor that such
an extreme (and at the same time substantially unfeasible) proposal would cause, due
to its numerous potential shortcomings,’® it is clear that generalized regulatory

Societa Editoriale s.p.a. (2016) was recently followed by Reti s.p.a. (2020), operating in the IT
consulting sector. For a more accurate elaboration of the empirical relevance of benefit corporations
in Italy, see Bianchini and Sertoli (2018), p. 201 ff.

52Most recently, we would like to recall the Italian experience of Arbolia, a benefit company
established by the joint venture between Snam and Cassa Depositi e Prestiti, aimed at promoting the
planting of 3 million trees by 2030 to absorb 200,000 tons per year of carbon dioxide and support
national forestation (https://www.snam.it/it/media/comunicati-stampa/2020/CDP_Snam_societa_
benefit_per_il_rimboschimento.html, November 2020).

33 Existing B-Corps are registered, without distinction of the place of incorporation, available at
https://bcorporation.net/directory. In addition to the aforementioned Danone, which acquired its
own B-Corp certification when it became a société a mission, we can recall the Italian case of Banca
Prossima, from May 2019 belonging to the Intesa Sanpaolo Group and dedicated to secular and
religious non-profits, B-Corp certified since 2016, the first among companies in the credit sector
(as specified in the press release available at https://group.intesasanpaolo.com/it/sala-stampa/
comunicati-stampa/2016/12/CNT-05-00000004C7C50). However, it does not represent a unicum
in the global context, where there is no lack of examples of B-Corps also in the investment services,
financial and banking landscape, which would seem prima facie less close to the issues at stake
[specifically, 70 investment advisors, 30 equity investors in developed markets, 3 equity investors in
emerging markets, 14 banks, from Bank Australia to DUCA Financial Services Credit Union
(Toronto), from Raifeissen Bank (Switzerland) to Tomorrow GmbH (Hamburg)]. On this topic,
see also Sears (2019)).

Also in Italy, listed companies were recently awarded with B-Corp certifications: this is the case
of Sesa s.p.a., listed in the STAR segment.

4See supra, fn. 22.

55The size threshold is the same as the one envisioned in Democratic Senator Elizabeth Warren’s
Accountable Capitalism Act proposal back in the summer of 2018 (Warren (2018)), analyzed in
Passador (2019), p. 192 ff.

36Such a rule would be effective if it were adopted by all jurisdictions, or at least by a significant
part of them; but it is difficult to imagine that such a reform movement could have a large following,
if any at all. Moreover, if the rule were to be adopted by only one or a few jurisdictions, it would
disadvantage companies subject to that jurisdiction vis-a-vis potential investors (at least as often as


https://www.snam.it/it/media/comunicati-stampa/2020/CDP_Snam_societa_benefit_per_il_rimboschimento.html
https://www.snam.it/it/media/comunicati-stampa/2020/CDP_Snam_societa_benefit_per_il_rimboschimento.html
https://bcorporation.net/directory
https://group.intesasanpaolo.com/it/sala-stampa/comunicati-stampa/2016/12/CNT-05-00000004C7C50
https://group.intesasanpaolo.com/it/sala-stampa/comunicati-stampa/2016/12/CNT-05-00000004C7C50
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interventions of this kind would, if ever adopted, end up substantially modifying the
fate of the benefit corporation model.

Nevertheless, some problems remain as to the role, powers, and duties of direc-
tors and as to the safeguarding of the public’s trust with respect to the pursuit of
broader objectives. On the one hand, benefit corporations’ directors appear, in line
with the trend, to be endowed with such a wide discretionary power as to increase
agency costs beyond tolerable limits. On the other hand, the legal instruments to
make the pursuit of common benefit purposes effective are still far too weak. In this
sense, an ad hoc intervention in the regulation should first take on the task of
reducing ambiguity, especially taking the opportunity to frame the role of benefit
corporations’ directors in the most detailed and suitable manner.
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1 Context

The Friedman doctrine’ asserts that a company’s primary responsibility is to max-
imize shareholder wealth. For decades, it has been the core of the most influential
ideas behind modern Western economics, shaping the private sector, particularly in
the US. Leveraged at a time of uncertainty, it quickly gained corporate and political
traction and became the dominant business mindset until recently. The doctrine
prevailed over competing contemporary proposals, such as corporate social respon-
sibility (CSR) advocated by Bowen, who stated that businessmen’s obligations are to
pursue policies and make decisions that are desirable and of value to society.’
Friedman’s doctrinal influence embedded itself into corporate cultures and emerging
management styles, and concerns related to consumers, workers, and the environ-
ment remained secondary or even neglected as managers focused on profit
maximization.

Hestad® highlights that this still-widespread managerial culture—in which
workers are conceptualized as economic agents, placed in a competitive environ-
ment, and incentivized to become increasingly productive, efficient, and profitable—
generates false dichotomies. Specifically, dichotomies between present and future
(i.e., maximizing profit each quarter while often disregarding long-term negative
consequences), management and employees (i.e., establishing and maintaining a
top-down culture of control and hierarchy), and lastly economy and nature (i.e.,
prioritizing financial growth at the expense of preserving the environment, fre-
quently without adequate damage management and prevention). Recent studies
highlight how these tensions are not actual intrinsic properties of business activities
but rather mistaken human conceptualizations, as there are no real boundaries
between organizations and the socio-ecological systems in which they are embed-
ded.* Transcending such artificially defined boundaries entails a shift in the cultural
and value systems of enterprises and the development of integrated perspectives on
business, society, and the environment, which considers their effects from a systemic
perspective and goes beyond profit motives. In a limited-resource system bound by
natural laws, pursuing perpetual growth in a framework of false dichotomies is not
only unsustainable but actively damaging to human health and well-being, as well as
to biodiversity and ecosystems.

!Friedman M (1970) A Friedman doctrine-- The Social Responsibility Of Business Is to Increase Its
Profits. The New York Times. Available at: https://www.nytimes.com/1970/09/13/archives/a-
friedman-doctrine-the-social-responsibility-of-business-is-to.html.

2Bowen (1953), p. 6.

3Hestad et al. (2020).

*Mufioz et al. (2018).
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As a concrete example of the ineffectiveness of previous paradigms, pitting
employees against each other in a quest to increase competition and efficiency
resulted in the near-complete dissolution of Sears.”® Expecting that pure competi-
tion would stimulate highly rational decision-making and lead to the most profitable
and efficient outcomes, Sears CEO Eddie Lampert divided the company into
30 units; however, this action backfired when unit executives attempted to under-
mine each other to boost their performance-dependent bonuses. As everyone became
focused on self-interest and competition with other units, the importance of cooper-
ation was forgotten, which actively led to overall brand damage.’ This case adds to
unequivocal evidence from the behavioral sciences demonstrating that humans do
not behave like rational economic agents, but rather frequently follow predictable
heuristics (also known as biases) resulting from cognitive and affective decision
mechanisms rooted in evolutionary adaptations.®? Not only is the assumption of
rationality unsuitable, but additional evidence from social neuroscience emphasizes
that the brain’s intrinsic social wiring drives humans to cooperate and bond.'*'
Thus, an environment dominated by overcompetition and disregard for human
instincts is more likely to result in reduced efficiency and trust as well as increased
unethical behavior. This combination has negative implications for well-being and
team performance and ultimately for firm profitability. For instance, on well-being,
reports have shown an increased prevalence of mental health conditions related to
work stress (such as anxiety and burnout): 44% of employees in 2018 reported work
had caused or aggravated a mental health condition, representing a 10% increase
from 2008 and an annual cost of £42—£45 billion to the UK economy.'” Ripple
effects have also been observed at other levels of society, prominently widespread
public distrust resulting from high corporate executive pay, managerial corruption,

SKimes M (2013) At Sears, Eddie Lampert’s Warring Divisions Model Adds to the Trouble.
Bloomberg. Available at: https://www.bloomberg.com/news/articles/2013-07-11/at-sears-eddie-
lamperts-warring-divisions-model-adds-to