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THE HIDDEN INFLUENCE OF JEWISH LAW ON THE

COMMON LAW: ONE LOST EXAMPLE 

Michael J. Broyde* 

INTRODUCTION 

Arguably, one of the most famous observations that the late Professor 
Harold Berman made was about the influence of Jewish law on the common 
law tradition. Twenty-five years ago, he wrote: 

While a direct influence of Jewish law on Western law cannot be 
identified, Jewish thought did contribute to the general intellectual 
climate of the times. This came about in two ways. First, there was 
the influence of Jewish thought directly-in particular, the allegorical 
tradition of reasoning present in the Midrash .... 

The second form of influence was more subtle. As Christian 
scholars sought contacts with Jewish intellectuals in order to clarify 
their understanding of the Old Testament, they found that the Jews 
frequently had translated words and phrases differently and had 
interpreted passages in a wholly different way. This forced the 
Christians to reexamine their sources and their arguments, and often 
to devise new explanations to counter Jewish knowledge and 
criticism .... 

Nevertheless, neither Jewish thought nor Jewish law seems to 
have had any substantial influence on the legal systems of the West, 
at least so far as the surviving literature shows.' 

�rofessor Berman is undoubtedly correct that the surviving literature shows
little such influence of Jewish jurisprudence. Over the course of numerous
conversations I had with Professor Berman at Emory, we discussed another
po sibility, namely that the Jewish tradition indeed had a distinct influence on
the _common law; however, due to the general lack of enthusiasm for the
Jewish legal tradition throuohout the medieval Christian world, even when 

"' 

• Michael J. Broyde is a professor of law at Emory University School of Law and senior fellow of the 
Center for th s d 1 H 

c tu Y of Law and Religion at Emory University. 
, 

AROLD J. BERMAN LAW AND REVOLUTION' THE FORMATION OF THE WESTERN LEGAL TRADITION 

,88(1983). ' 
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Jewish sources were consulted, they were not cited. I wish to show what I 

think is one such example-the enigmatic origins of the common law rule that 

the holder of lost property might be a bailee for hire and not a gratuitous 

bailee. 

The Holder of lost Property as a Bailee 

One who picks up a lost object prior to abandonment does not take 

complete title to the object according to both Jewish and common law.2

Rather, a bailment is created as the finder is entrusted to hold the property for 

its true owner. But what type of bailment is created, and with what level of 

liability? In general, Jewish law recognizes essentially three categories of 

bailment, each with varying degrees of responsibiUty: (1) the gratuitous bailee, 

who is liable only for outright negligence; (2) the bailee for hire, who is also 

liable for theft or loss; and (3) The borrower, who is virtually an insurer, and 

liable for almost all mishaps which may befall the article.
3

Similarly, although the common law tradition has a number of terms to 

describe various scenarios in which one is entrusted with the property of 

another, it essentially recognizes three categories of bailments (excluding 

exceptional obligations created by law): (1) gratuitous bailments for the 

bailor's sole benefit (e.g., the unpaid watchman); (2) gratuitous bailments for 

the bailee's sole benefit (e.g., the borrower); and (3) bailments for mutual 

benefit (including the watchman for hire and the renter).
4 

The rights and 

responsibilities of the bailee in each of these categories-including liability for 

the object in question-though different from Jewish law, likewise vary by 

classification. Clearly in the case of holding on to lost property, the bailment 

is not to the sole benefit of the finder. But what of the remaining two 

categories-is the bailment created a very limited bailment, like a gratuitous 

bailee, or is it the more rigorous bailment for hire? 

The Jewish Law 

The Talmud cites two opinions concerning the category of bailment created 

when one finds lost property and holds it for its true owner. The Talmud 

2 See Michael J. Broyde & Michael Hecht, The Retum of Lost Property According to Jewish & Common
law: A Comparison, 12 J.L. & RELIGION 225, 239-41 (1995--%). 

! BAVA MEZIA 93a; Moses Maimonides, MISHNEH TORAH, Hiring /of Workers/, I :1-2. 

2001). 
19 SAMUEL WIU..ISTON & RICHARD A. l.oRD, A 'T'REATISE ON THE LAW OF CONTRACTS§ 53:3 (4th ed. 
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states: "A bailee of lost property: Rabbah ruled that he is a oratuitous bailee· 
Rabbi Joseph maintained that he was a bailee-for-hire."5 It is 

0

unclear which of
these two opinions Jewish law accepts as normative. Many early authorities 
including Maimonides and Joseph Karo, author of the Shulhan Arukh, rule i� 
accordance with the opinion of Rabbi Joseph and therefore hold the finder 
responsible not only for negligence but also theft or loss not attributable to 
negligence.6 Many other authorities, including Rabbi Moses Isserles, accept 
the opinion of Rabbah and rule that the finder only has the status of a 
gratuitous bailee and is liable only for his negligence.7 This dispute remain
unresolved in Jewish law.8 

At this point we should note that while nearly all of these works of Jewish 
law were generally unavailable to those who did not read Hebrew in pre­
modern times. Maimonides' Mishneh Torah had been translated into Lalin.9
And Maimonides unequivocally rules that the holder of lost property is a 
bailee-for-hire. Admittedly, the opinion classifying the finder as a bailee-for­
hire requires explanation. Why should a person who is involuntarily returnin� 
lost property assume the status of a paid bailee? The Talmudic Rabbi Joseph' 
renders his opinion based on an overtly religious doctrine that, while one is 
engaged in the actual performance of a legally compulsory religious duty, one 
is excused from other legal obligations, including financial obligations. Thus, 
Rabbi Joseph recounts that if perchance while the bailee was attending to the 
lost article for the owner' benefit' 1-a legally compulsory duty-a poor man
came for a charitable donation, one would be excused from giving him charity, 
and such charity is otherwise mandatory. 12 

5 BAVAM[ZJA:?9a;cf BWAl<A.W,56b. 6 Moses Maimonide,, MISH/,EH TORAH. 711eft a11d Aba1uJo,1me111 13:10; Joseph Karo, SHUUlAN ARLKH,
HOSllL'I MISIIPAT 267: 16. 

7 sm,LllA, ARL'KH. HOSIIE' MISHPAT 267:16. 
R Bolh JCl'.hua Fall-Cohen (Sema) and Shabtai ben Meir HaCohen (Shakh) label this d1�pu1e as a case of legal 

doubt. 
9 See Gorge K Ha,;elhoff. Maimonides 111 the La1111 Middle Ages: All lnrro<illctory S,m·ey. 9 JEWISH

Srrn. Q. 1 (2002). IO BAVA KA",IA 56b.
11 Obv,ou,ly the mere fact that the object is in the finder's possession does not coru.litule ,nvolvement in a 

m1tz\ah  (esl'k l>c-mit:l'ah). The bailee must actually be involved in preservmg the object. See TosAFOT, BAVA 
KAMA 56b, s. v, beha/11 Juuw 'al,, 

12 Providing chanty for a person·� dail) food needs il, mandatory in Jewish law. Sl!e Slll/LHA'1 ARUKII, 
YORI:H DEAH 2.�:I. ll" wonh noting that the Talmud, BAVA KAMA 56b, seems to offer an allemJb\'C rabon�le �or

· · , h' bee I)' inc Law ,mpo;es agarnst one s w,11Rabb, Joseph. namely that the finder" con,1dered a bailee ,or ,re au\C 1v . . . · · · f R bb. J h \ vie" one\ rehg,ous obhgauon to the obligat,on to pick up l�t objects. In this exphcat,on o a ' o;,ep · 
· · · · , d b' b e and beyond the care due to all propeny pick up lo;,t Item, generates l'Cl,pons1b1ht1es to the ,oun o iect a ov 

· th d · cumbent upon a gratuitous bailee, "hoone does not own (i.e., merely to avoid neghgence, e ;,ame uty 10 
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The bailee's involvement in attending to a lost object exempts him from 

attending to the poor man (which would otherwise be obligatory), thereby 
allowing the returner of lost property to derive a clear financial benefit from 

his action; such a benefit qualifies as a payment. This financial benefit, 

according to Rabbi Joseph, is itself sufficient to classify the finder of lost 

property as a bailee-for-hire, since he can derive financial benefit from his 

bailment.
13 This outcome is unlikely, however, and that is why some

authorities accept the opinion of Rabbah and rule that, since the financial gain 

is sufficiently remote, a finder should better be classified as a gratuitous bailee. 

As a matter of Jewish law, with its almost unique mixture of law and religion, 

this dispute makes sense. But it does not easily map onto native common law 

principles. 

The Common Law Tradition 

This exact dispute as to the status of the finder of lost property occurs in the 

common law. As one legal encyclopedia states: 

The finder of lost property who takes possession of it assumes the 
duties of a bailee without compensation, although there is also 
authority that the finder is a bailee for hire.

14 

However, in common law the prevailing view is that the finder is a gratuitous 

bailee, with only a minority of authorities accepting the bailee for hire rule.
15 

But this dispute makes no sense in the common law. Unlike Jewish law, which 

mandates that one pick of a lost object when one sees it, and unlike Jewish law 

which mandates the giving of charity in certain situations, the common law has 

no basis for explaining why one might consider the person who picks up a lost 

object to be a bailee for hire. Indeed, when one looks in the classical works of 
the historic common law, one sees that the commentators on the common law 

fundamentally is not a bailee at all as everyone is required 10 exercise this minimum level of care for others· 
property). Rabbah would disagree with this as well, viewing the property in the finder's possession as no 
different from an object left on anyone's property by a stranger (heftsekha bimekomi), due no (extraordinary)
care other than the avoidance of negligence. 13 This distant definition of benefit is not foreign to American law. Frequently, the law defines even a very 
tangential theoretical benefit as sufficient to be classified as a benefit as a matter of law. See, e.g., Donovan "· 
Bierwirth, 680 F.2.d 263 (2d Cir. 1982) (holding that, for the purposes ERISA law, a benefit encompasses even 
situations where there is no apparent real financial benefit). 

:: 36A CJ.S. Finding Lost Goods§ 8 & nn. 13-15 (2008)(emphasis added, footnotes omitted). 
See, e.g., RA v ANDREWS BROWN & WALTER R. RAUSHENBUSH, THE LA w OF PERSONAL PROPERTY § 3.5 

(3d ed. 1975); 36A CJ.S. Finding Lost Goods§ 8 (2008). 
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were equally befuddled by thjs mystery.
16 

Why should the common law ever 

burden the voluntary holder of lost property with the status of a bailee for hire? 

There is no good answer to this question. 

All things considered, I think that the answer is the influence of 

Maimonides on the common law. The great early writers of the common law 

had Maimonjdes' code of Jewish law in front of them in Latin translation, and 

Maimonides clearly rules that the finder of lost property is a bailee for hire. 

Since Maimonides provides no reasonjng for the black-letter law in his code, 

there was nothing to indicate to the great codifiers of the common law that this 

was one of the instances where the commercial law in the Jewish tradition wa 

influenced by its religious values, and Maimonides' rule was incorporated into 

the common law as one possibility. Of course, as was the style of the day, 

Maimonides wa not cited-but yet, it is quite reasonable to suppose that an 

otherwise absolutely inexplicable enigma in the common law could well be 

explained by reference to the medieval Jewish law treatise readjly available to 

the codifiers of the common law, such as the eminent legal scholar and jurist 

John Selden, who others have noted sometimes made even direct use of Jewish 

law and who e scholarship was replete with influences of Jewish law. 
17 

CONCLUSION 

Lacking skills as a legal hjstorian-yet another skill Professor Berman 

seemed to have acquired with ease-I am not sufficiently well-trained to prove 

that the common Jaw was, in fact, influenced by Jewish law in its analysis of 
this area, rather than merely evolving in the same way as a matter of 

unexplainable coincidence. However, the common law rule that the finder 

assumes the duties of a bailee for hire seems impossible to explain within the 
common law tradition. 

18 It would not come as a surprise to me if this were but

16 See R.H. Helmholz. Equitable Division and the Law of Finders. 52 FoRDHAM L REV. 313 {1983); 
Comment. Lost, Mislaid, and Abandoned Properly, 8 FoRDHAM L REV. 222 (1939). 

17 See Isaac Herzog, John Selden and Jewish Law. 13 J. COMP. LEGIS. & INT'L L. 236. 236-45 (1931). 

Heaog went on to become the first Chief Rabbi of Israel. 
18 In Michael Broyde & Michael Hecht, The Return of lost Property According to Jewish & Co�o

_
n 

law: A Comparison, 12 J. L & RELIGION 225, 244 {1996), I speculated that the answer to this que uon 1s

different. I wrote, 
On the other hand. there is a reasonable chance that the finder will derive a monetary benefit 
from his actions, since if the true owner does not come forward. the finder _stands to gain �se of 
the propeny rent free. Thus one could classify him as a bailee for hire. since he IS seeking to 
rescue the propeny with the hope of using it. 
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one of many examples of a hidden Jewish law influence on the common law
nor would this be the first time such an influence has been shown. 19

Indeed, Professor Berman's wisdom can be seen even in his careful choice 

of words to describe the known influence of Jewish law on the common law. 

When he states "neither Jewish thought nor Jewish law seems to have had any 

substantial influence on the legal systems of the West, at least so far as the 

surviving literature shows," it might well tum out that this final clause marks 

his profound contribution to this field of inquiry, inspiring scholarship to 

present a more complete understanding of the impact of Jewish law on the 

common law tradition. 

Such is the mark of a true scholar. 

Id. This may well be a fine explanation for Jewish law, but at its core the common law cannot recognize this 
answer as correct since such a taking is illicit as a matter of common law. Profe,sor Berman noted to me 
many years ago that I must have been confusing Jewish law and common la" when I wrote this sentence, and 
he was correct. 

19 See Judith A. Shapiro, Note, The Shera r's Effect 011 £11glish La11�A Law of the Jews Becomes the Law 
of the L.tmd, 71 GEO. L.J. 1179 (1983); Isaac Braz, The Prfrilege Against Self-lncrimi11atio11 i11 Anglo· 
American Law: 1he /11jlue11ce of Jewish Law, in JEWISH LAW A.',D CURRENT LEGAL. PROBLEMS 161-68 
(Nahum Rakover ed .. 1984); Jacob J. Rabinowitz, The /11jlue11ce of Jewish Lall" 011 the Oe,·elopmem of the 
Co11u11011 Law, in I THE JEWS: TIIEIR HISTORY, Cl:LTURE, AND RELIGIO'< 497 (Louis Finkelstein ed .. 1st ed. 
1949). 
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