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"The world order can murder, 

in many instances, without the use of bullets 

The world is evolving  

and you are a candle burning, so that the trade centre will stay lit  

It is the same tool of coercion, just in different forms 

 

The interest of a lot of people resides in crises 

What a shame it is, 

That the sound of this world, comes from its pocket 

All of social reality is at the risk of speculative representation  

The media is a vendor of 'rights' 

 

Good news from the first world to the third world  

from the world of the 'human' to the world of the 'savage'  

From the free world, desensitised from violence 

The world which would sustain the deprivation of other nations till they die 

Where the chic killers, with arms that make no sound, reside 

Where armies no longer wear a military uniform 

And their planes no longer distribute the flyers of despair 

It is a new world 

You will enter it willingly before we push you inside 

Here, the priests wear suits and ties 

They will force feed you the truth  

And cruses upon you, yes you protesting to  

A happy democratic capitalist world 

where the corporation  

is stronger than people 

Angry?  

You are surely angry! 

You are imprisoned without knowing who your jailor is" 

- Mustafa Ibrahim “The Bank note” 

Translated by the author 
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Abstract 

 

The changing dynamics of war have reestablished the corporation as a chief agent of the war 

economy. Its agency is exercised directly through privatised markets of military goods and 

services, or less directly through the network of the global economy. This study builds on the 

observation that the hazards posed by such involvement are undervalued from the normative 

perspective of international law.  

 

The first part of this study sets out to investigate this primary observation. It establishes the 

claim that corporate actors’ involvement in public considerations stemming from the war 

economy is absent from the international legal optic overlooking the context of war. The 

nature of the claim, being focused on an absence, calls for a study of second-order meanings 

and signs shaping such an absence.  

 

Taking the inquiry further, the second part of this study discusses the interplay of 

representations, theoretical presumptions and power discourses which uphold this absence. 

This discussion is guided by questions on the representation of the corporate agent and its 

involvement through the international legal optic overlooking war.  

 

This study goes beyond the examination of law and the political to claim that the interplay of 

second-order signs has rendered the international legal optic’s perception of the war economy 

distorted. This distortion asserts blind spots over hazards posed to the subjects affected by the 

war economy, deepening existing normative disassociation from such subjects.  
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Introduction 

 

 

1. Outlining the issue addressed by this doctoral study 

 

Sometimes we cannot find words in our language to describe a given occurrence. Over time, 

this linguistic absence culminates into a barrier of our appreciation of similar occurrences. 

Eventually, we may not even appreciate it, just because we do not have the words to describe 

it.1  

 

If we were to think of international law as a language, then absences in its vocabulary would 

mean that certain social phenomena are simply left outside the legal gaze. Unlike Arabic or 

Chinese, the development of the language of international law is guided by conscious choices 

traceable to given actors. This intentionality in the creation of legal language means that there 

is an intentionality in its silences, in the choice of relations and actors 'who must not be named'.2  

 

This study is about a particular set of actors and relations 'who must not be named', corporate 

actors and their economic relations with the war economy. It starts with the claim that such an 

absence does indeed exist and that it has become so deeply ingrained in public international 

law that those speaking or interacting with speakers of the language of international law 

develop a short-sighted perception of the hazards presented by such forms of involvement. To 

further elaborate, through a discussion of the case of Corrie v. Caterpillar, the following section 

illustrates the main issues, forms of activities, actors and the historical context scrutinized in 

this study. Later, this introduction defines the scope of the notion of corporate involvement in 

war and introduces the context of the changing dynamics of contemporary war economies. 

(Section 3). Afterwards it outlines the research questions of the study (Section 4); introduces 

the study’s research questions (section 5); draws the conceptual framework of the study 

 
1 Such limitations come from the categorisations drawn in every system of signs. In Les mots et les choses 

Foucault starts with discussing a passage from Borges’s fictions where he sets out a fictional Chinese 

encyclopaedia on different categorisations of animals (generally the work of Borges is ideal for exploring 

limitations of our language and our way of thought: they dissolve our myths and sterilize the lyricism of our 

sentences) Michel Foucault, The Order of Things: An Archaeology of the Human Sciences (Routledge 2002). 
2 Play on words referencing J.K.Rowlings Harry Potter series where the main villain is often referred to as ‘he 

who must not be named’  JK Rowling, Harry Potter and the Philosopher’s Stone (Bloomsbury 2007). 
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(Section 6); and concludes with a presentation of the study’s main arguments and structure 

(Section 7). 

 

2. Illustration of the main issues addressed by this doctoral study 

 

Rachel Corrie, 23, was an American activist who was killed by an Israeli Defence Forces 

(hereinafter IDF) soldier driving a Caterpillar bulldozer on March 16th, 2003. The IDF soldier 

was set to demolish Palestinian houses in the Rafah refugee camp in Gaza. In what is now an 

iconic image, Corrie had placed herself in front of the bulldozer with a microphone protesting 

the demolition. After three hours of negotiation, the soldier ran her over, consequently killing 

her. 3  He then continued to demolish the houses, as planned, killing and injuring members of 

four Palestinian families, Al Sho'bi, Fayed, Abu Hussien, and Khalafallah. This scene is a 

normalised occurrence in the context of the Israeli occupation of Palestine, as similar cases had 

been ongoing prior to the one on Mach 16th and have continued ever since.4  

 

 

  

  

  

  

  

  

  

 

 

 

 

 

 
3 Harriet Sherwood, ‘Rachel Corrie Death: Struggle for Justice Culminates in Israeli Court’ (the Guardian, 26 

August 2012) <http://www.theguardian.com/world/2012/aug/27/rachel-corrie-death-israel-verdict> accessed 27 

December 2020. 
4 United Nations Office of the Human Rights Commissioner ‘UN experts say Israeli settlement expansion 

trambles on human rights’ (3 November 2021) Press release 

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=27758&LangID=E accessed 18 

November 2021.  

Figure 1 Rachel Corrie infront of Caterpillar Bulldozer 

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=27758&LangID=E
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Given Corrie's status as an American citizen, her case received particular attention. Corrie's 

family sought recourse against the state of Israel, whose military investigations concluded that 

Corrie's death was an accident, and their appeal was eventually denied by the Israeli supreme 

court. 5 Acknowledging the difficulty of their appeal against an occupying state, the Corrie 

family, alongside the other families of Palestinians injured or killed in the same incident, took 

the path less travelled, refocusing attention on another powerful actor with stakes in the overall 

apparatus normalising such events. This actor was Caterpillar Inc., the manufacturer of the 

bulldozer used by the Israeli IDF.   

 

Their appeal was supported by the Centre for Constitutional Rights, famous for its work 

leveraging the Alien Tort Claims Act (hereinafter ATCA) of 1789 to sue corporate actors for 

wrong-doing committed abroad, starting with the case of Filartiga v. Pena-Irala in 1980. The 

text of the ATCA reads as follows: "The district courts shall have original jurisdiction of any 

civil action by an alien for a tort only, committed in violation of the law of nations or a treaty 

of the United States". The centre relied on the text to put forth a case against Caterpillar Inc., 

claiming that the act of supplying bulldozers to the IDF aided and abetted the state of Israel in 

committing human rights violations and war crimes against foreigners in contravention of the 

law of nations. 6 

 

In response, Caterpillar Inc.'s defence started with the following broad statement: "… selling a 

legal, non-defective commercial product to a foreign government that might use it in violation 

of international law – is not a recognised international violation at all"7. The court later agreed 

that no such norm existed in international law.8 The position of Caterpillar Inc. and the court 

 
5 Peter Beaumont, ‘Rachel Corrie’s Family Loses Wrongful Death Appeal in Israel’s Supreme Court’ (the 

Guardian, 13 February 2015) <http://www.theguardian.com/world/2015/feb/12/rachel-corrie-family-appeal-

israel-court> accessed 26 December 2020. Access to case record was impeded by faulty website. 
6 Civil Action No. CV-05192-FDB, US District court western district of Washington at Tacoma, First amended 

complaint for war crimes, extrajudicial Killing; Cruel, inhumane or degrading treatment or punishment; 

violation of the racketeer influenced and corrupt organizations act; Wrongful death; Public nuisance and 

negligence (2/5/2005) paras1,5 available at: 

https://ccrjustice.org/sites/default/files/assets/Corrie_AmendedComplaint.pdf  
7 Motion to dismiss by defendant Caterpillar inc. Pursuant to Fed.R.CIV.P. 12 (b)(6) for failure to state a claim 

and pursuant, the US District Court Southern District of Washington in Tacoma (17/7/2005) No. C05-5192-

FDB ‘Caterpillar’s defence’ at 15. 
8 Order granting defendant Caterpillar Motion to Dismiss, Cynthia Corrie et al. v Caterpillar inc, A foreign 

company Case No. C05-5192FDB on 3, United States District court Western District of Washington at Tacoma 

(22/11/2005) 5. 

https://ccrjustice.org/sites/default/files/assets/Corrie_AmendedComplaint.pdf
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encapsulates the fundamental issue at the heart of the inquiry posed in this study - the particular 

absence of corporate involvement in war from the body of public international law.  

 

Caterpillar Inc., whose net income totalled $6 billion in 2019,9 is a publically traded 

multinational corporation incorporated in the state of Delaware, known for its lax corporate 

law designed to ensure a 'business friendly' environment. Meanwhile, the corporation operates 

in over 500 locations internationally and has bought out corporations from numerous 

jurisdictions.10 In summary, it functions as a powerful transnational actor, with a degree of 

agency over its conduct. 

 

The actor studied here is the corporation. The corporation is identified as an entity 

representing a collective. The scope of this study is focused on publicly traded multi-unit, 

transnational corporations legally incorporated as such. The notions corporation, business 

enterprise, multi-national corporation (MNC), and trans-national corporation (TNC) are used 

interchangeably unless noted otherwise. Given the effect that the corporate form has on how 

the agency, the capacity, the social positioning and the involvement of the corporation 

manifests, 11 the analysis undertaken in the study largely excludes corporations operating 

exclusively under one jurisdiction, state-owned corporations as well as small and medium-size 

business. This exclusion was necessitated by the limitations of the theoretical scope in this 

research, as the dynamics under which other forms of corporations operate in war demand a 

separate study that scrutinises other elements such as the effects of legal transplant on the 

creation of such entities and their direct instrumentalisation as tools for the exploitation of war. 

While some of the conclusions can be generalised, others cannot.  

 

As to the economic activity in question, this study looks at acts, relations and outcomes of 

corporate economic activity connected to the war economy. Caterpillar Inc. was undertaking a 

substantial economic activity which entailed supplying D9 armoured bulldozers (nicknamed 

 
9 ‘Caterpillar Inc. Annual Income Statement’ The Wall Street Journal <https://www.wsj.com/market-

data/quotes/CAT/financials/annual/income-statement> accessed 25 December 2020. 
10 ‘Caterpillar’s Global Locations’ (https://www.caterpillar.com/en/company/global-footprint.html) 

<https://www.caterpillar.com/en/company/global-footprint.html> accessed 26 December 2020. 
11 The difference is significant enough to question whether the ‘corporation’ and the ‘multi-national corporation’ 

are the same concept. Larry Catá Backer, ‘The Corporation as Semiosis, “Citizens United,” the Signification of 

the Corporate Enterprise and the Development of Law’, CPE Working Paper No. 2012-2 (2012) 

<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2012569> accessed 23 October 2019. 107. 
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'teddy bear' by the IDF) to the military of an occupying power,12 consequently providing the 

occupation with technical expertise which had foreseeably contributed to the war crime of the 

forcible displacement of civilians in the context of occupation.13 Whilst, financially benefitting 

from the economic opportunity offered by such acts of violence. Such an act of supply is one 

of the forms of corporate involvement in war which this study takes on as its point of reference. 

This focus intends to steer away from the traditional legal view centred around the role of 

public actors or armed groups in the hostilities, to the role played by corporations at the nexus 

of the political and the economic in the context of war.  

 

In its defence, Caterpillar Inc. argued that elements of control and causation were lacking, and 

the court subsequently agreed.14 It reasoned that: 'where a seller merely acts as a seller, he 

cannot be an aider and abettor',15 and the occurrence of March 16th was far 'too remote from 

the sale of the bulldozers'.16   

 

Furthermore, throughout their defence, Caterpillar Inc. was urging the court to look at its 

involvement through an optic where economic activity is viewed as definitively apolitical, and 

its obligations as a social actor as strictly commercial.17 The vision through the optic was 

further limited by another layer of defence referencing 'the political question' doctrine which 

denies a court jurisdiction for matters deemed political.18 Thus, Caterpillar Inc. was urging the 

court to set aside questions of involvement in the name of foreign policy choices.19 The court 

agreed with the defendants and eventually dismissed the case primarily on grounds of 'the 

 
12 ‘Report: Caterpillar to Delay Supply of D9 Bulldozers to IDF [Israel & the Occupied Territories]'- (Business 

& Human Rights Resource Centre) <https://www.business-humanrights.org> accessed 25 December 2020. 
13 Refer to Article 8 (b) (viii) Rome Statute, which identifies “The transfer, directly or indirectly, by the 

Occupying Power of parts of its own civilian population into the territory it occupies, or the deportation or 

transfer of all or parts of the population of the occupied territory within or outside this territory” as a war crime.  
14 The court agreed with the defendants’ claim on the activity of ‘supplying’ contending that ‘Selling products to 

a foreign government does not make the seller a participant in that government’s alleged international law 

violations.’ Order granting defendant Caterpillar Motion to Dismiss, Cynthia Corrie et al. v Caterpillar inc, 

United States District Court Western District of Washington at Tacoma, Case No. C05-5192FDB (2005) 3,4. 
15 Ibid. 8. 
16 Ibid. 13-16. 
17 Either in terms of the commercial nature of the product, or fear of disturbing terms of free trade. ‘Caterpillar’s 

Defence’, (n7) at 15,16,25. “there is no federal tort for ‘Doing Business’ with a country that allegedly commits 

violations of Human Rights” Order granting motion to dismiss (n13) 3. 
18 “Questions in their nature political, or which are, by the constitution and laws, submitted to the executive, can 

never be made in this court.” Marbury v. Madison [1803] 5 U.S. (1 Cranch) 137, 170. 
19 ‘Notice of Motion and motion of defendant Caterpillar requesting that the court solicit the views of the united 

states department of state regarding potential foreign policy implications raised by this action; memorandum of 

law in support therefor’ [2005] US District Court, Case No.CO5-5192-FDB 

https://ccrjustice.org/sites/default/files/assets/Corrie_MotRequestingStateDeptView_10_05.pdf last accessed 25 

December 2020.  

https://ccrjustice.org/sites/default/files/assets/Corrie_MotRequestingStateDeptView_10_05.pdf


17 
 

political question' doctrine, finding that the case interferes with the foreign policy of the US, 

as the US has not decided to refrain from market relationships with Israel.20  

 

The defences brought forth translate atypical statements about the corporation’s responsibility 

vis-à-vis public considerations: (1) the corporate actor is an apolitical agent; (2) its obligations 

as a social actor are strictly commercial; (3) as a subject of the state it has minimal agency 

outside its commercial capacity; (4) corporate activity is often too remote from the violations 

committed in war. This study challenges the theoretical premises of such statements, claiming 

that they uphold a distorted perception of corporate involvement in war.  

 

Attempts to challenge such statements, like the one undertaken by the Centre for Constitutional 

Rights, later gained traction at the international level. Consequently, much has changed since 

2005; nowadays a court cannot state that no international norm addresses such forms of 

involvement. The framework of Business and Human Rights (which sprang from the United 

Nations Human Rights Council in 2011) states that a corporation ought to be aware of the end-

use of its products. Whilst the case against Caterpillar Inc. is closed, lawyers have taken up 

claims against other corporations involved in violations of the laws of war. Nonetheless, 

questions remain as to whether such new approaches overcome the theoretical interplay which 

had initially shaped this absence. 

 

3. What is corporate involvement in the war economy?  

 

3.1. The historical role of private violence 

 

Corporate involvement is understood broadly as acts, relations, and outcomes interconnected 

with the context of war. The corporation’s involvement can be a direct or indirect interaction 

with the war economy. The corporation can have stakes in the motives for war, its means, and 

 
20 The court stated that the case must be dismissed because it interferes with the foreign policy of the US, as the 

US has not taken the decision to refrain from market relationships with Israel, hence the court contended that it 

cannot make this decision by itself. Ninth Circuit, 05-36210 ‘opinion’ Appeal  from  the  United  States  District  

Court for  the  Western  District  of  Washington Franklin  D.  Burgess, District  Judge (17 September 2007) 

https://ccrjustice.org/sites/default/files/assets/Ninth%20Circuit%20Opinion%2007.7.06.pdf  accessed 27 

December 2020.  

https://ccrjustice.org/sites/default/files/assets/Ninth%20Circuit%20Opinion%2007.7.06.pdf
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methods, or its aftermath, formally or informally. 21 The identification of corporate 

involvement is the step prior to the identification of legally sanctioned wrongdoing, the 

substantive focus of what ‘wrongdoing’ connotates decides what forms of involvement are 

assessed. By expanding the notion of involvement, this study seeks to question the substantive 

content of what corporate wrongdoing in war connotates. As such, corporations undertaking 

non-military activity are also included in the scope. As in the case of Caterpillar Inc, and for 

example with the involvement number of construction companies in appropriating confiscated 

lands in Syria under the 'Marota City' project.22  

 

Ever since its inception, the corporate form has had a part to play in collective violence. This 

historical role is discussed in Thomson's work on private violence in war.23 In her book, 

Thomson demonstrates the historical milestones defining the involvement of private actors in 

war from a European perspective, starting the 15th century. The first turn is defined by an appeal 

to encourage private violence in the service of the larger policy of a given public entity; this is 

evident in historical accounts of Privateers who were tasked by public authorities to attack 

ships flying under enemy flags; 24 mercenaries employed to fight on behalf of a given power in 

exchange for private gain;25 and mercantile companies which were at times granted full 

sovereign powers, and unique economic privileges, eventually functioning as pivotal engines 

of colonialism.26 Notable examples include the East India Company which acted as a sovereign 

in some parts of India from 1757 through 1858,27 the International Association of the Congo 

and the Abir Congo Company run by King Leopold II of Belgium, which vigorously exploited 

the Free Congo State (now the Democratic Republic of the Congo, (hereinafter DRC)), 

committing horrible atrocities against the local population around 1885-1908.28 Overall, such 

 
21 Mark Taylor, War Economies and International Law: Regulating the Economic Activities of Armed Conflict 

(Cambridge University Press 2021). 4 
22 Marota City is a residential project built on confiscated lands of over 50000 people who were either displaced 

or became refugees on account of the war. It is operated by Iranian construction corporations as well as the 

Damascus Cham holding company. ‘Destruction and Reconstruction of Syria: Complicity of Iranian Businesses’ 

(Justice for Iran, 2020) 10-12 https://justice4iran.org/persian/wp-content/uploads/2020/04/DESTRUCTION-

AND-RECONSTRUCTION-OF-SYRIA_JFI.pdf accessed 22 February 2021. 
23 Janice E Thomson, Mercenaries, Pirates, and Sovereigns: State-Building and Extraterritorial Violence in 

Early Modern Europe (Princeton University Press 1996). 
24 ibid. 22-26. 
25 ibid 27-31. 
26 ibid 32-42. 
27 Their control ran mainly over the towns of Calcutta, Madras, and Bombay.  The corporation was given the 

right to collect tax from the locals. Nick Robins, The Corporation That Changed the World (Pluto Press 2012). 
28 For detailed accounts refer to: David M Gordon, ‘Precursors to Red Rubber: Violence in the Congo Free 

State, 1885–1895’ (2017) 236 Past & present 133. Jacques Depelchin, From the Congo Free State to Zaire: 

https://justice4iran.org/persian/wp-content/uploads/2020/04/DESTRUCTION-AND-RECONSTRUCTION-OF-SYRIA_JFI.pdf
https://justice4iran.org/persian/wp-content/uploads/2020/04/DESTRUCTION-AND-RECONSTRUCTION-OF-SYRIA_JFI.pdf
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forms of state-authorised non-state violence "proved to be highly effective".29   

 

The second historical turn, which seems more familiar from a contemporary perspective, is 

defined by state-centricity. Policies in the 18th century shifted towards delegitimising private 

violence, gearing towards state-monopoly of violence. Such movements included the 

revocation of the charters of mercantile corporations facilitating their economic activity,30 the 

introduction of the US Neutrality Act of 1794 which paved the way to ban mercenaries,31 and 

the Paris Declaration of 1856 prohibiting privateering and protecting neutral shipping.32  Such 

state centricity fueled the rise of a liberal theory of politics which took hold in the juridical 

mind.33 

 

The third historical turn, where Caterpillar’s economic activity is situated, is one towards re-

centring private actors within collective violence. Such re-centering is prompted by trends of 

privatisation, globalisation and technological development which re-endowed the corporation 

with an expansive influence over the war economy.   

 

3.2. Private violence in contemporary war economies 

 

The contemporary war economy offers lucrative opportunities for control and economic gain 

at a high human cost, and corporations have increasing access to such opportunities. The 

notion of the war economy is conceptualised as: ‘economic activity connected to preparing 

for and sustaining armed conflict’.34 This definition can be further supplemented with a 

reference to the physical elements necessary for such relationships, i.e., economic activity 

geared towards obtaining the labour, property and money necessary for warfighting.  

 

 
How Belgium Privatized the Economy : A History of Belgian Stock Companies in Congo-Zaïre from 1885 to 

1974 (Codesria Book Series 1992). 
29 Thomson (n 23). 41,42. 
30 ibid 98-105. 
31 ibid 78-81. 
32 Declaration Respecting Maritime Law. Paris, (16 April 1856). 
33 John Haskell, ‘From Apology to Utopia’s Conditions of Possibility’ (2016) 29 Leiden journal of international 

law 667. 674. 
34 Philippe Le Billon, Wars of Plunder: Conflicts, Profits and the Politics of Resources (Oxford University Press 

2013). 1 



20 
 

This conception attempts to overcome the imaginary limitations of state-centric and spatially 

limited perspectives to accommodate the rise of private violence. The need for such conceptual 

flexibility responds to scholarly discourses addressing the transnational,35 at times urban (in 

the sense of occurring in the basic architectures and infrastructures of cities),36   and diffuse 

nature of contemporary wars.37 Nearly all conflicts of the post-cold war era are not contained 

within the geographical area of one state and are not free of foreign intervention in whichever 

form.38 However, it is notable that most of these conflicts are conceptualised through the prism 

of a Non-International Armed Conflicts (NIAC) from the perspective of IHL.39  

 

Taylor identifies the war economy by reference to the element of the militarisation of 

economic activity, i.e. when armed actors attempt to control economic activity.40 Such 

militarisation may result in predation, ‘the integration of coercion or the threat of use of 

violence to extract economic value’. 41   Predation occurs, for example, when armed groups, or 

their political and economic allies, in their pursuit of control, engage in pillage, forced labour, 

ransom kidnapping, or extracting money from people at checkpoints.42  

 

On the question of the economic factor in the initiation of war, an abundance of literature has 

addressed the role of ‘greed’ for capturing resources and ‘grievance’ by the people against 

economic inequalities in shaping the dynamics of civil war.43 War strategies are engineered 

towards controlling economic opportunity either in terms of cities or resources, such as oil 

fields or mines. 44 In this context, corporations can create opportunities for greed by endowing 

 
35 Jeffrey T Checkel, Transnational Dynamics of Civil War (University Press 2013). 5 
36 Stephen Graham, Cities Under Siege: The New Military Urbanism (Verso Books 2011). at 121. 
37 Sebastian Schutte and Nils B Weidmann, ‘Diffusion Patterns of Violence in Civil Wars’ (2011) 30 Political 

Geography 143. 
38 Kubo Macak, Internationalized Armed Conflicts in International Law (Oxford University Press 2018). 1.  
39 Ever since the end of the second world war, internal armed conflicts with an internationalised element 

occurred more often, most notable example is the Spanish civil war. Dietrich Schindler, ‘International 

Humanitarian Law and Internationalized Internal Armed Conflicts’ (1982) 22 International Review of the Red 

Cross 255. 
40 Mark Taylor, War Economies and International Law: Regulating the Economic Activities of Armed Conflict 
(Cambridge University Press 2021). 12 
41 ibid. 12.  
42 Paul Orogun, ‘Plunder, Predation and Profiteering: The Political Economy of Armed Conflicts and Economic 

Violence in Modern Africa’ (2003) 2 Perspectives on Global Development and Technology 283. 
43 The work of stresses the role of collective economic concerns, or ‘horizontal inequalities’ in shaping the war 

economy. Frances Stewart, War and Underdevelopment (Oxford University Press 2001). For a more recent 

account refer to: Syed Mansoob Murshed, Essays on Civil War, Inequality and Underdevelopment (Agenda 

Publishing 2021). 
44 “the fluidity of militarised control of economic opportunity means it is probably unwise to think of conflict 

zones as analogous to the state, it is better to think of conflict zones as fluctuating between zones of 

“contention”, “expansion” and “control”. Taylor (n 9). 52. 
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value to a given resource; or prompt the conditions for grievance by partaking in investment 

practices that harm the local economy.45  

 

The direct act of militarization is the result of networked economic activity that shapes the 

economic positioning of the belligerents, and their capacity for predation.46 The relations 

constituting the war economy transverse through the formal and informal physical economies 

surrounding it, as they interact with broader global markets to secure finance; in the words of 

Taylor: ‘war economies are global. Transnational flows between local, regional, and global 

markets ensure that both kinds of war economies [regular and irregular] are globally 

integrated’.47 Such integration is especially true under the umbrella of the proclaimed ‘war on 

terror’ initiated by the US following 9/11. 48  Like other economic interactions, the positioning 

of actors partaking in the war economy is affected by preexisting relations of domination and 

structural asymmetries built into the globalized economy, shaping their capacity for 

predation.49  

 

A deeper connection between war economies and global value chains was incited by the surge 

in the privatization of military affairs, especially following the end of the cold war and 

following the rise of neoliberal ideology.50 Therein after, the ‘war on terror’ catered for a new 

market for corporations providing services in the context of the war economy, where the 

competition for delivering military goods and services was acute. For example, in the US, the 

Civilian Augmentation Program (LOGCAP) of 1985, first used in the 1991 gulf war, marked 

the start of this surge in privatisation, which was in line with the neoliberal sentiment of the 

 
45  “Investors thus create, eliminate, or mitigate reasons for grievance and exacerbate or alleviate greed among 

domestic groups” Andreea S Mihalache-O’Keef, ‘Whose Greed, Whose Grievance, and Whose Opportunity? 

Effects of Foreign Direct Investments (FDI) on Internal Conflict’ (2018) 106 World development 187. 188. 
46  “Economic incentives and opportunity … [have] interacted with socioeconomic and political grievances, 

interethnic disputes, and security dilemmas in triggering the outbreak of warfare” Karen Ballentine and Jake 

Sherman, The Political Economy of Armed Conflict: Beyond Greed and Grievance (Lynne Rienner 2003). 260; 

“In fact, economic activity is present not just in the motives for war, but also in its means and methods” Taylor 

(n 9). 2; Also refer to: David Keen, ‘Greed and Grievance in Civil War’ (2012) 88 International affairs (London) 

757. 
47 Taylor (n 9). 30.  
48 Frederic Megret, ‘War and the Vanishing Battlefield’ (2011) 9 Loyola University Chicago International Law 

Review 131. 132. 
49 Robin Geiß, ‘Asymmetric Conflict Structures’ (2006) 88 International review of the Red Cross (2005) 757. 

761. 
50 Such privatisation is discussed in further details with regards to the arms and private security industries in 

Chapter Three.  
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time.51 By the mid-1990s, the US-headquartered corporation Brown & Root (now Halliburton) 

and DynCorp provided a wide array of services for the US Army, from camp and prison 

construction to sewage and solid waste removal. 52 A similar surge in the private military sector 

has been observable in Russia since around 2008; 53 and in other parts of Europe;54 while, less 

observed in China.55  

 

Advances in technology have historically affected the military positions of belligerents and 

their capacity for predation.56 With privatization, access to such technology is widened,57 and 

the variety of such technologies is expanded. 58 Technology has rendered the politics of control 

in war economies more diffuse, setting grounds for the undervaluation of the harm caused in 

the context of war. First, information facilitates control,59 and it is collectable via technologies 

and services offered by corporations. 60  Such information is collected using machines like 

 
51 In the US the main instrument which facilitated such privatisation is the Logistics Civilian Augmentation 

Program (LOGCAP) Army Regulation 700-137 (16 December 1985). It was first used in operation desert storm. 

Pratap Chatterjee, Halliburton’s Army: How a Well-Connected Texas Oil Company Revolutionized the Way 

America Makes War (Nation Books 2009). 56,57. 
52 ibid. 61. Solomon Hughes, War on Terror, Inc: Corporate Profiteering from the Politics of Fear (Verso 

2007). 76. 
53  Candace Rondeaux, ‘Decoding the Wagner Group: Analyzing the Role of Private Military Security 

Contractors in Russian Proxy Warfare’ (New America 2019) <https://www.newamerica.org/international-

security/reports/decoding-wagner-group-analyzing-role-private-military-security-contractors-russian-proxy-

warfare/> accessed 15 February 2021. last accessed 15 February 2021. 
54 Generally review: Sebastian Marx, ‘Privatization in the  European Security Politics – The sector of military 

services’ (Research Unit on EU Integration, 2007) https://www.swp-

berlin.org/publications/products/projekt_papiere/Privatization_of_military_KS_services_formatiert.pdf last 

accessed 19 September 2021.   
55 Jennifer Catallo, ‘China’s Managed Market for Force’ in Molly Dunigan and Ulrich Petersohn (eds) The 

Markets for Force: Privatization of Security Across World Regions (University of Pennsylvania Press, 2015) 

118 – 129. 
56 Generally review: Martin Van Creveld, Technology and War: From 2000 B.C. to the Present (Simon and 

Schuster 2010). 
57 “This phenomenon ... also corresponds to a profound crisis in the legal theory of war. The difficulty, which is 

of a meta-legal nature, is that once all reciprocity is in effect lost, so too the classic basis of the right to kill 

without crime disappears for whoever still claims it” Grégoire Chamayou, Drone Theory (Penguin UK 2015). at 

236. 
58 Megret (n 19).  139-140. 
59 In the art of war Sun Tzu stresses the important of foreknowledge of the enemy, one’s own strengths and 

weaknesses, and the environment.  As well as denying such knowledge to the other party.  Mark McNeilly, Sun 

Tzu and the Art of Modern Warfare (Updated edition, Oxford University Press 2015). 63-89. 
60 For example the corporation NSO has been accused of supplying technologies and cyber services used by 

repressive regimes to target activists in Saudi Arabia and Mexico,  ‘Les Infrastructures de Télécommunications 

En Palestine Sont Devenues Un Outil de Répression’ (OpenGlobalRights) 

<https://www.openglobalrights.org/communications-infrastructure-in-palestine-has-become-a-tool-of-

repression/?lang=French> accessed 26 April 2019. ‘Dubious Denials & Scripted Spin: Spyware Company NSO 

Group Goes on 60 Minutes’ (The Citizen Lab, 1 April 2019) <https://citizenlab.ca/2019/04/dubious-denials-

scripted-spin-spyware-company-nso-group-goes-on-60-minutes/> accessed 26 April 2019. Other examples of 

the involvement of the surveillance industry in Israeli occupation include the usage of technologies supplied by 

the numerous tech MNCs in occupied East Jerusalem  ‘“Big Brother” in Jerusalem’s Old City: Israel’s 

https://www.swp-berlin.org/publications/products/projekt_papiere/Privatization_of_military_KS_services_formatiert.pdf
https://www.swp-berlin.org/publications/products/projekt_papiere/Privatization_of_military_KS_services_formatiert.pdf


23 
 

CCTVs, facial recognition, internet and phone monitoring, drones and data mining. 61 Second, 

technological advances have created a perceptual distance from the conduct of hostilities, 62 

making violence a bit less real from the perception of those observing or partaking in the 

hostilities. In other words, it facilitated sanitation of violence for some of the actors with agency 

to affect the war economy.63 Attacks via technologies like drones can be conducted remotely 

with minimal risk to the corporal body of those administering them.64 Similarly, cyberspace 

has opened new economic pathways to affect the war economy, affecting both the conduct of 

hostilities and perceptions on the cost of war. 65   

 

Privatisation meant the outsourcing of risk from state actors to private actors and the integration 

of the efficiency-driven mentality of corporate governance into the governance of war 

economies; this manifested in practices such as hiring immigrant low-wage workers to deliver 

logistical services to the military.66 Likewise, it had meant the increased commercialisation of 

the economic activities feeding into and from the war economy, giving private agents further 

agency to control the war economy.67 These changes pose a challenge to existing dualities 

 
Militarized Visual Surveillance System in Occupied East Jerusalem’ (whoprofits) <https://whoprofits.org/flash-

report/big-brother-in-jerusalems-old-city> accessed 26 April 2019. 
61 David Lyon, Surveillance after September 11, 2001 in Kirstie Ball and Frank Webste ‘The Intensification of 

Surveillance’ (Pluto Press 2003) 16-25. For a detailed account of the interaction of the surveillance industry 

with politics with relevance to journalism conducted with relevance to WikiLeaks refer to Pratap Chatterjee and 

Khalil, Verax: The True History of Whistleblowers, Drone Warfare, and Mass Surveillance (Henry Holt and 

Company 2017). For example the corporation NSO has been accused of supplying technologies and cyber 

services used by repressive regimes to target activists in Saudi Arabia and Mexico,  ‘Les Infrastructures de 

Télécommunications En Palestine Sont Devenues Un Outil de Répression’ (n 35). ‘Dubious Denials & Scripted 

Spin: Spyware Company NSO Group Goes on 60 Minutes’ (n 35). Other examples of the involvement of the 

surveillance industry in Israeli occupation include the usage of technologies supplied by the numerous tech 

MNCs in occupied East Jerusalem  ‘“Big Brother” in Jerusalem’s Old City: Israel’s Militarized Visual 

Surveillance System in Occupied East Jerusalem’ (n 35). 
62 Antoine Bousquet, The Eye of War: Military Perception from the Telescope to the Drone (U of Minnesota 

Press 2018). 9. 
63 ‘The imbalance of military means was such that this was not a conflict which the survival of both sides was in 

play, but an entirely asymmetrical operation’ Jean Baudrillard, The Gulf War Did Not Take Place (Indiana 

University Press 1995). 
64 Chamayou argues that these weapons have created ‘warfare without risk’, as the drone removes the vulnerable 

body outside the war zone.  Chamayou (n 32). at 37, 41, 191. 
65 Heather Harrison Dinniss, Cyber Warfare and the Laws of War (Cambridge University Press 2012). 37-74.  
66 For example the establishment of the prison in Guantanamo Bay, undertaken by Halliburton, was built by 

immigrant workers, many of which from the Philippines.  Chatterjee (n 23). 75. 
67 Contemporary war economies are decentralised and inextricably interlinked with the global market. Christine 

Chinkin and Mary Kaldor, International Law and New Wars (Cambridge University Press 2017). 16. 
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shaping the optic of IHL, most notably the civilian/military duality.68 

   

The disjuncture between state-centric perspective and the dynamics of contemporary war 

economies has generated tensions in the discussion on corporate involvement in the war 

economy. Scholarly reflection over such tensions is discussed in Section 4. 

 

3.3. Reconceptualizing responsibility in light of the changing dynamics 

 

To imagine the realities created by the changing dynamics, a stretch of the imagination is 

required. This section introduces some fundamental concepts in the literature on globalization, 

private power, and precariousness which facilitate such an imaginative stretch.  Such concepts 

are already present in international legal work investigating the intersection of the economic 

and the public such as that of Linarelli, Salomon and Sornarajah in their research on the 

relationship between international law and the global economic order. Their work calls for the 

reevaluation of international law’s theoretical presumptions in its assessment of responsibility 

for a better articulation of structural causes and effects.69 

 

The integration of the war economy in the globalised economy and the privatisation of military 

goods and services widen the sphere and complexity of relations making up the war economy.70 

In his critical account of the changing dynamics of globalised relations, Ulrich Beck concludes 

that such interconnectedness calls for the re-articulation of our understanding of the relation 

between domination and spatial dimensions.71  Ergo, he advocates for utilising the notion of 

 
68 Deborah Cowen, The Deadly Life of Logistics: Mapping Violence in Global Trade (University of Minnesota 

Press 2014) 4,7. Christopher Kinsey, ‘Transforming War Supply: Considerations and Rationales behind 

Contractor Support to UK Overseas Military Operations in the Twenty-First Century’ (2014) 69 International 

Journal 494.  
69 “International law is accountable to the demands of justice because its structure has been prone to exploitative 

and dominating conditions in the global economy … [referencing the work of Young] a sperate ground of 

justice dealing with the global structure is necessary to cover all the potential sources of injustice that may be 

operating in the global economy” Linarelli, Salomon and Sornarajah (n 139). 60. 
70 Megret (n 19). 10-12. “Warfare is changing. International Humanitarian Law is itself confronting the truth 

that as a system it cannot be straightforwardly applied to armed groups using globalized information technology 

to operate outside traditional arrangements for organizing violence and which operate through networked, rather 

than hierarchical relationships. This pattern of ‘de-territorialization’ and hierarchical flattening is as evident as 

much in the organization of violence by transnational corporations as it is in the activities of, for example, 

transnational groups” James Cockayne ‘Discussion: Corporate Criminal Liability in International Criminal Law: 

Three Hidden Truths’ 6 Journal of International Criminal Justice (2008) 953, 957.  
71 Ulrich Beck, Power in the Global Age: A New Global Political Economy (John Wiley & Sons 2014). 139. 



25 
 

‘network’ to widen our perception of diffuse forms of control.72  In a network, different 

relations are connected through nodes, each node an intersection of causality. If we identify a 

network as a set of interconnected relations,73 then the delocalised war economy can be 

imagined as such. This perspective opens space for the appreciation of mediating elements 

shaping the relations, whether they are human or non-human, such as corporations or 

technologies.74 Additionally, such networks can account for structures of asymmetry among 

different actors.75 This notion is further used to discuss corporate involvement in the war 

economy in Chapter four. 

 

In the meantime, Galtung called for the reconceptualization of the notion of violence, as the 

cause of difference between a potential state of affairs and the actual.76 If A had the potential 

and initial capacity to go to school, but the occupation forces built a settlement on the road 

leading to the school, then A’s access to school is limited.77 The difference between his initial 

potential, and the actuality of limited access, is a form of violence from the perspective of 

Galtung. Such violence comes in many different forms, including direct and indirect, physical 

and psychological, intended and unintended forms.78 Some forms of violence are not traceable 

to a specific person; instead, they are the effect of structures that sustain the uneven distribution 

of resources.79 The harm inflicted by such structures is less apparent, given that it manifests 

over an extended period.80 Such harm is often structural, and sometimes economic and 

 
72 Beck (n 104) 140. Similarly from the perspective of Foucault ‘power is exercised through networks’ Michel 

Foucault, Society Must Be Defended: Lectures at the Collège de France, 1975-76 (Penguin 2004). 29.  

“Introducing the network concept would mean, firstly, setting aside a number of assumptions, both of a 

methodological and substantive nature” Horatia Muir Watt, ‘Governing Networks: A Global Challenge for 

Private International Law’ (2015) 22 Maastricht Journal of European and Comparative Law 352. 358. 
73 Manuel Castells defines a network as: ‘A set of interconnected nodes, a node is the point at which a curve 

intersects itself’ Manuel Castells, The Rise of the Network Society (John Wiley & Sons 2011) 470. 
74 Richie Nimmo, ‘Actor-Network Theory and Methodology: Social Research in a More-Than-Human World’ 

(2001) 6 (3) Methodological Innovations Online 108.109. 
75 Asymmetric structures existing in networks are discussed by one of the main figures of the actor network 

theory John Law. John Law ‘On the methods of long distance control: vessels, navigation and the Portuguese 

route to india’ in John Law (ed.) Power, Action and Belief: A New Sociology of Knowledge (Routledge, 1986). 

234-263. 
76 Johan Galtung, ‘Violence, Peace, and Peace Research’ (2016) 6 Journal of peace research 167.168. 
77 This example relies on real events, under which access to schools is impeded by the policies of the Israeli 

occupation. Education under Occupation: Access to Education in the occupied Palestinian territory 

(Commission of the Churches on International Affairs (CCIA) World Council of Churches, 2013) 

https://www.unicef.org/oPt/UNICEF_Under_Occupation_final-SMALL.pdf (last visited 24 February 2021). 
78 Galtung (n 203). 169-173. 
79 ibid. 170, 175. 
80 ibid. 174. 

https://www.unicef.org/oPt/UNICEF_Under_Occupation_final-SMALL.pdf


26 
 

systematic. 

 

Structural injustice causing harm is often experienced at a collective level. Such a collective 

group can be, for example, economically less privileged classes in a given community, 

indigenous people, or people under the control of an occupation. Young finds that structural 

injustice ‘exists when social processes put large groups of persons under systemic threat of 

domination or deprivation of the means to develop and exercise their capacities – at the same 

time that these processes enable others to dominate or have a wide range of opportunities for 

developing and exercising capacities available to them’.81 Therefore, domination and 

deprivation are constitutive elements in the processes sustaining structural injustice.  

 

To assess political responsibility for structural and systemic harm, the social connections 

model put forth by Iris Marion Young suggests that all actors who contribute to the structural 

processes that produce injustice have a responsibility to work to remedy these injustices.82 

Responsibility in this context is understood expansively as a duty to evaluate one’s positioning 

towards the collective.83 Accordingly, all agents who take part in the connections or networks 

establishing structural injustice have to take a critical stance to assess their position and redress 

such harm within their capacities.84 

 

Young identifies the elements which shape an agent’s responsibility towards a given structural 

injustice, which include: (1) the agent’s positioning of power towards the given injustice, which 

is often accompanied by a level of privilege that indicates a capacity to undertake action against 

such structural causes;85 (2) the agent’s interest in eradicating a given structural injustice, such 

interest is often that of the subject affected by the structural injustice, (with this element, 

Young’s perspective endows an obligation on those affected by the injustice to contest the 

structure);86 (3) and lastly, collective ability to undertake action.87 Indeed, in practice, such 

 
81 Young, Responsibility for Justice (n 104). 51. 
82 Iris Marion Young, ‘Responsility and Global Justice: A Social Connection Model’ (2006) 23 Social 

philosophy & policy 102. 119. 
83“The social connection model of responsibility says that individuals bear responsibility for structural injustice 

because they contribute by their actions to the processes that produce unjust outcomes. Our responsibility 

derives from belonging together with others in a system of interdependent processes of cooperation and 

competition through which we seek benefits and aim to realize projects.” Ibid. 119. 
84 Ibid. 
85 Young, Responsibility for Justice (n 104). 144-145. 
86 ibid. 145-146. 
87 ibid. 147. 
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elements entrap the subjugated in a paradoxical situation, as those with power and privilege 

often lack any interest in changing the structure, and those who are interested in changing it 

rarely have the capacity to do so.88  

 

The social connections model provides tools to assess the positioning of the actors partaking 

in the war economy. Generally, economically advanced states are attributed with higher agency 

and collective ability than less economically developed states due to the historical 

accumulation of structural inequalities. Multinational corporations are afforded considerable 

agency but not necessarily collective ability in this context. Conversely, the subjects affected 

by the war economy, such as households and workers, lack agency and sometimes lack 

collective ability. Thus, they are placed in a space of heightened vulnerability. 

 

The creation of the representations discussed in this study is shaped by the interaction of a 

myriad of actors: collectives such as the home and host states of the corporation, and 

individuals either affected by the war economy or those with the agency to affect the behavior 

of corporations. The relations between those actors are shaped by different levels of privilege, 

power and interest towards corporate economic activity in war. To conceptualize them, we 

need a relational perspective that takes account of the structural power built into such realities 

and the networked nature of the relations constituting the fragility of the war economy, and 

exacerbating precariousness.  

 

4. Contemporary legal literature on corporate involvement in war  

 

This study examines an 'absence' from the optic of public international law. The notion' 

absence' is used to describe the marginalisation of a particular set of actors and their 

involvement from the normative assessment of the context. The risk of this marginalisation is 

the undervaluation of the hazards posed by these actors and their involvement in this context. 

It is stressed that such an absence is not inevitable, rather it is the result of the internalization 

of political choices of meanings and categorizations which do not react to the reality at hand. I 

claim that an absence exists in public international law generally, and specifically in what is 

termed as 'the laws of war'. This notion is meant to capture: IHL, jus ad bellum and 

 
88 ibid. 148. 
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international criminal law. The study opts for this notion following the steps of critical 

approaches to the subject matter, which challenge the inference established by inserting the 

word 'humanitarian' in international humanitarian law (hereinafter IHL) (ius in bello) to 

describe what has historically been termed the laws of war. 89 Normative instruments touching 

upon white-collar crime and corruption are not included within this optic, due to the limitations 

posed by the scope of the research.  

 

The network of laws touching upon the contemporary war economy is explored in Mark B. 

Taylor's doctrinal work 'War Economies and International Law' where he maps out the network 

of national, international and regional regulations governing the war economy, including 

regulations governing money, weapons, labour and contractors. His work serves to show that 

normative appreciation of the complexities of war economies is possible through mechanisms 

such as targeted sanctions, asset freezes, criminal litigation and so forth.90 It also serves to 

demonstrate the scarcity, and fragmented nature of such laws, as well as their existence in an 

exceptionalist light.91 He concludes with the claim that 'inadequacy of international law to 

regulate the war economy was a conscious design'.92 

 

The interrelation of the war economy with the larger global economy, renders the normative 

appreciation of the context apt for ideological critique. In her book 'The Corporation, Law and 

Capitalism: A Radical Perspective on the Role of Law in the Global Political Economy' Gertjie 

Baars provides a historical account of the role of ideology in shaping the optic of international 

criminal law overlooking corporate involvement in war. Her work addresses the same actor 

and acts as this current study. Baars premises her conceptual framework on the work of the 

Marxist jurist Pashukanis who argues that "The spread and development of international law 

 
89 The terms laws of war is borrowed from: David Kennedy, Of War and Law (Princeton University Press 

2009). 39. And from Frédéric Mégret, ‘Theorizing the Laws of War’ in Anne Orford, Florian Hoffmann and 

Martin Clark (eds), The Oxford Handbook of the Theory of International Law (Oxford University Press 2016). 

762 – 778.  
90 Taylor (n 14). 
91 For example: in the case of the ‘Public Prosecutor v. Frans Cornelis Adrianus van Anraat’, The defendant was 

found guilty of complicity for the supply of materials and weapons to the regime of Saddam Hussien of Iraq, 

against whom the international consensus was set. Whilst other cases concerning the supply of weapons or 

surveillance industry to other states to be used in violation of international law were not successful. Discussion 

of such exceptionalism with relevance to the industrials trials at the Nuremberg trial which serve as a unique 

example of corporate accountability is also found in  Grietje Baars, ‘Capitalism’s Victor’s Justice? The Hidden 

Stories Behind the Prosecution of Industrialists Post-WWII’ in Kevin Jon Heller and Jerry Simpson (eds), The 

Hidden Histories of War Crimes Trials (Oxford University Press 2013). 163- 192. 
92 Taylor (n 14). 262. 
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occurred on the basis of the spread and development of the capitalist mode of production".93 

Baars takes on the view that the capitalist mode of production, the interest of bourgeoisie 

classes as represented by states, and international law, exist in a symbiotic relationship.94 This 

relationship renders international law ill-fit for the remedy or the prevention of the many 

negative effects produced by world capitalism generally, and particularly with regards to the 

negative effects of international corporate activity in war.95 Baars concludes that 'corporate 

accountability frameworks facilitate corporate profit-making and corporate capitalism as a 

whole'.96  This current study is in direct conversation with the work of Baars. Similarly it 

partakes in ideological critique, conversely on a conceptual level it looks at the interaction of 

politics and the creation of meaning, and on a substantive level it looks beyond ICL. 

 

The involvement of corporations in war also brings to the table theoratical questions on the 

notions of 'free trade' and 'commerce', which remind one of the long-standing liberal argument 

that the relationship between commerce and peace is positively correlated.97 James Thou Gathii 

takes issue with this argument in his work on 'War, Commerce and International Law', 

providing a genealogical narrative (focused on colonial legacies) to prove that the dynamics of 

the relationship is contingent to the power dynamics governing a given war.98 For example, 

commerce can facilitate an extreme level of exploitation through in some wars, as with forceful 

transplantation of neoliberal laws in Iraq by the American occupation, facilitating low-cost 

exploitation of Iraqi resources by American corporations at a minimum return for the Iraqi 

people (otherwise known as the process of 'debaathfication').99 Gathii finds that the American 

rhetoric of 'liberating the Iraqi people' is similar to that used to justify economic colonial 

exploitation. 100 Overall, Gathii's historical account provides a post-colonial critique of how 

 
93 Evgeny Pashukanis, ‘International Law’ in Selected Writings on Marxism and Law (eds. P. Beirne & R. 

Sharlet) 1980, 168-83, 184-5. 
94 ibid. for further discussion of the paper refer to BS Chimni, International Law and World Order: A Critique 

of Contemporary Approaches (Cambridge University Press 31) 468 -473. Grietje Baars, The Corporation, Law 

and Capitalism a Radical Perspective on the Role of Law in the Global Political Economy (Brill Nijhoff 2019) 

16,17. 
95 ibid. Baars 3,4. 
96 ibid 2. 
97 John Ball Osborne, ‘How Commerce Promotes Peace’ (1911) 73 The Advocate of Peace (1894-1920) 179; 

Oliver F Williams, Peace through Commerce: Responsible Corporate Citizenship and the Ideals of the United 

Nations Global Compact (University of Notre Dame Press 2008). 
98 He identifies four modes of the balancing between confiscation and commerce defining the relationship 

between war and commerce: (1) confiscation trumps commerce; (2) commerce trumps confiscation; (3) 

balancing between confiscation and commerce; (4) the exceptional circumstances doctrine. James Thuo. Gathii, 

War, Commerce, and International Law (Oxford University Press 2010) 2- 41. 
99 ibid 71-103. 
100 ibid 32-35. 
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economic notions such as property, trade and investment interlinked with corporate activity 

took on different connotations in the face of international law's 'others'.  

 

Taking on the interrelation of law and the war economy from the perspective of another 

normative optic, Daria Davitti's contribution takes on the social reality of the extractive 

industry's involvement in the post-conflict Afghanistan as seen through the optic of 

international investment law.101 Her work articulates the risks posed by inconsistencies and 

absences investor protection framework,102 particularly in the face of risks to the afghani 

people's right to water.103 She further scrutinises attempts to overcome such risks through the 

act of balancing human rights considerations in investment dispute settlement, arguing that 

such attempts subordinate human rights considerations to the parameters of the structure and 

spaces of investor protection, undervaluing the risks posed by the involvement of the extractive 

industry.104 She extends her critique to the business and human rights framework, finding that 

it has thus far, focused on procedural rather than structural fixes to address risks posed in the 

context of conflict.105 Davitti's contribution stresses the role of the underlying structures and 

asymmetries of contemporary market economies in exacerbating the fragility of economies 

under, at the risk or recovering from war.106 

 

Taking on the subject matter from an actor-focused criminological perspective, the work of 

Annika Van Baar takes a look at the behavioural underpinnings of corporate involvement in 

war. The main observation reverberating in her work is the relative normality surrounding how 

corporate involvement in war is executed, thought of, and defended. She finds deeply rooted 

'neutralisation techniques'107 in corporate narratives and community cultures presented through  

claims to 'modernism',108 a correlated relationship between peace and commerce,109 and 

 
101 Daria Davitti, Investment and Human Rights in Armed Conflict: Charting an Elusive Intersection 

(Bloomsbury Publishing 2019). 
102 ibid. 45-93. 
103 ibid.  95 – 142.  
104 In this respect her account is built on the critique of the work of Bruno Simma on the subject matter.  ibid. 

143-184. 
105 ibid. 186 – 221. 
106 One of Davitti’s main claims is that “at the moment, with few exceptions, most of the research efforts on the 

relationship between international investment law and human rights fail to challenge the statues quo”  ibid. 229, 

also review 10-15.  
107 ibid. 26 
108 ibid. 82 
109 ibid. 126 
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'contribution to development'.110 

 

Other authors have focused particular attention on specific forms of corporate involvement in 

war. One of the earliest works addressing the subject matter is that of James Stewart, who takes 

on corporate involvement in resource wars in an exploitative manner as perceived through the 

notion of 'pillage' in international humanitarian law. 111 His work puts forth an expansive 

account of the crime of 'pillage', which recommends adjusting the legal optic to perceive of the 

complexities of such involvement.112 By the same token, the work of Daniela Dam-de Jong 

scrutinises the general legal framework for the governance of natural resources and offers 

alternative governance models to stop the leveraging of natural resources for conflict 

funding.113  

 

5. The innovative character of this study and the main research questions 

 

Claiming that the involvement of the corporate actor in public considerations is absent from 

international normative assessment is not novel;114 instead, it has been the source of tensions 

driving the discourses discussed throughout this study. This study contributes to such 

discourses with its contextual focus on the war economy, and its investigation into the political 

interplay with second order signs shaping the absence. 

 

This study is driven by the hypothesis that the status quo described in these works is deeply 

ingrained even in our common perception and imagination of war. When we think about war, 

 
110 ibid. 236 
111 James G Stewart, ‘Corporate War Crimes: Prosecuting Pillage of Natural Resources’ (Open Society 

Foundation 2011) <https://papers.ssrn.com/abstract=1875053> accessed 5 January 2019. 
112 Ibid. 
113 Daniëlla Dam-de Jong, International Law and Governance of Natural Resources in Conflict and Post-

Conflict Situations (Cambridge University Press 2015). 
114 For example: Fleur Johns, ‘The Invisibility of the Transnational Corporation: An Analysis of International 

Law and Legal Theory’ (1994) 19 Melbourne University law review 893; Surya Deva, ‘Human Rights 

Violations by Multinational Corporations and International Law: Where from Here?’ (2003) 19 Connecticut 

journal of international law 1; Penelope Simons and Audrey Macklin, The Governance Gap: Extractive 

Industries, Human Rights, and the Home State Advantage (Routledge 2014); Daria Davitti, ‘Beyond the 

Governance Gap: Accountability in Privatized Migration Control’ (2020) 21 German law journal 487; Zinaida 

Miller, ‘Effects of Invisibility: In Search of the “Economic” in Transitional Justice’ (2008) 2 The international 

journal of transitional justice 266. ‘Public International Law fails to take the role of TNCs into account in an 

adequate manner.’ Stefan Kirchner, ‘The Subjects of Public International Law in a Globalized World’ (2009) 2 

Baltic journal of law & politics 83, 91. A Claire Cutler, Private Power and Global Authority: Transnational 

Merchant Law in the Global Political Economy (University Press 2003).  2,55 
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we normalise the role of the corporation in violence. After all, the contingencies of our minds 

are in a reflexive relationship with meaning held in our legal language, they are shaped by it 

and it shapes them. It is such contingencies that eventually shape how the law understands the 

involvement of corporate actors in the war economy. Therefore, perhaps, exploring the existing 

theoretical presumptions as they create meaning and interact with contingencies in dominant 

perceptions of the international legal community, can pave the way for transfiguring how the 

war economy is understood from a normative perspective.   

 

Meaning is ingrained in our languages in what is termed as a second-order system of signs. 

Meaning does not travel bare but layered by representations used in languages. This double 

layering is necessitated by the limitations of our languages, but the process holds space for 

masquerading meaning as it gets filtered through the contingencies of our collective and 

personal wardrobes of the mind.  

 

Driven by the aforementioned hypothesis, this study sets out to investigate the layers of 

meaning which masquerade the absence of the corporation from the legal optic assessing the 

context of war, asking: what are the second-order representations in international law about 

the corporate actor and its activity in war, and how are such representations shaped by 

theoretical presumptions? 

 

 

6. The study’s conceptual framework: a study in the politics of representations  

 

This section introduces the main concepts that form this study’s conceptual framework. The 

subtitle of this manuscript a ‘study in the politics of representations’ is meant to indicate that 

questions on meaning and power will be conjointly posed. Herein this study does not only look 

at international law as a body of doctrine, but it also expands its gaze to international law as a 

‘complex entity composed of meaningful signs’,115 which interacts with linguistic signs that 

can have a mediating role in its creation and application.116  Such a semiotic perspective is 

 
115 Eric Landowski, Towards a semiotic and narrative approach to law, (1988) 1 (1) International Journal for the 

semiotics of Law. 81.  
116 Michael Salter, ‘Resources for a Dialectical Legal Semiotics’ in Anne Wagner and Jan Broekman, Prospects 

of Legal Semiotics (Springer, 2011) 107. 118.  
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meant to take the inquiry deeper into the investigation of meanings hidden within legal 

language,  117 and the power discourses that interact with such meanings.  

 

First-year law students are introduced to a wide range of concepts, notions and paths of thought 

to be used in their issue identification of a given occurrence. They are introduced to the 

language of law, 118 and they are trained to be fluent speakers who can identify legal categories 

and processes in social phenomena. The language of law extends beyond doctrine, into an 

understanding of institutional structures, 119 argumentative logics, 120 and norms of practice,121 

among other things. Such a language is heavy with meanings that shape the student’s 

understanding of social phenomena. For example, the automatic identification of a given 

immovable good as ‘property’ associates the good with a list of meanings relevant to the right 

of private property.122  

 

 
117 Saussure defined semiotics as ‘ The science that studies the life of signs within the society’ Eddy Roulet, F. 

de Saussure: ‘Cours de linguistique générale’ (Hatier 1975).  Semiological analysis can be said to be the study 

of second –order systems of meaning that are present in our day-to-day systems of communication and 

signification, this view is an adoption of Barthes’ conception of a second-order semiological system. Roland 

Barthes, Mythologies (Hill and Wang 1972). 140. 
118 From the perspective of structural linguistics, language is conceived as:  a self-contained, self-regulating 

system whose elements are defined by their relationship to other elements. PH Matthews, ‘Structural 

Linguistics’, The Concise Oxford Dictionary of Linguistics (Oxford University Press 2014). While structure by 

itself is described as the formal unity of form and meaning. Jacques Derrida, ‘Writing and Difference’ 

(Routledge classics 1978). 4. 
119 The legal structures themselves also hold symbolic weight; they can be described as institutionalised systems 

of reasoning which bear their own logic. These structures of the legal system are actually a network of 

competing and conflicting legal subsystems, as there is not one type of legal discourse but conflicting modes of 

legal reasoning. Roberta Kevelson, The Law as a System of Signs (Springer Science & Business Media 2012). 

10. 
120 In his seminal work 'The Promise of Legal Semiotics', he argues that semiotics can be used to outline the 

recurring structures of arguments in legal reasoning, otherwise described as the algebra of legal argumentation, 

or fractural structures. Jack M. Balkin, ‘Promise of Legal Semiotics’ (1990) 69 Texas Law Review 1831. 

international law scholars have ventured to unlock the 'deep structure, 'grammar', and 'rhetoric' of international 

legal speech. Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument 

(Cambridge University Press 2005). 6,7; Koskenniemi claims that he looks at international law as it acts (parole) 

in communication. Martti Koskenniemi, ‘Letter to the Editors of the Symposium’ (1999) 93 The American 

journal of international law 35. 355; Similarly review: David Kennedy, International Legal Structures (Nomos 

1987). 
121 ‘law is said to be a performative language that institutes the order of the world’ Larry Cata Backer ‘A View 

on A. J. Greimas’s Essay “The Semiotic Analysis of a Legal Discourse: Commercial Laws That Govern 

Companies and Groups of Companies”’ in  Jan M Broekman and Larry Catá Backer, Signs in Law -- a Source 

Book: The Semiotics of Law in Legal Education III (Springer 2015).129,131.  
122 “when sentences are combined into larger units of discourse, the effect may be more than the simple 

accumulation of the atomic meanings of individual sentences. The resultant discourse may have a ‘meaning’ of 

its own, and the latter meaning is transmitted by a different code than that of language itself” Bernard S 

Jackson, Semiotics and Legal Theory (Routledge & Kegan Paul 1987). 12. 
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Underlying the teachings is often the implicit affirmation that law serves the ideal of justice.123 

For some students, as they progress through law school this idealistic claim is slowly 

disenchanted. It becomes clear that law is in discussion with many unstable elements, such as 

societal values, 124 perceptions of reality and the need to justify legal norms coherently. Herein, 

it cannot ascertain itself as a commandment written in stone. Like other social sciences, laws 

are built on the adoption of a choice of theoretical presumptions about their subject-matters.125 

The choice of such theoretical presumptions is guided by human will where contesting interests 

and visions exist, stirred by power discourses.  

 

A bit differently from other social sciences, the language of law solidifies its rules with a sense 

of normativity. In the words of Kevelson law is “provisional judgments, held and acted on as 

if they were truths, although they are in fact the product of an ad hoc community that comes 

together out of common purpose so long as it is certifiable, verifiable, useful, and is not a 

bulwark against open, free inquiry and discovery”.126 Law then acts as a social tool itself. For 

example, the legal status of citizenship is a speech act i.e. a linguistic utterance that has a 

material effect on reality, with a performative effect on reality shaping the person’s ability to 

claim the right of freedom of travel. 127   

 
123 Derrida ‘The Mystical Foundation of Authority’ in Drucilla Cornell, Michel Rosenfeld and David Gray 

Carlson (eds), Deconstruction and the Possibility of Justice (Psychology Press 1992) 1, 13. “The assumption 

that legal justice can be inferred from social facts proves false. Facts do not stand ‘‘there’’ as impartial arbiters 

of our legal theoretical controversies. They are, as Nelson Goodman puts it, ‘‘fabricated’’ as we go along to 

construct a law which would meet our social ideals. Reliance on the self-evidence of our views about ‘‘facts’’ is 

unwarranted.’.. So was the idea that a just society could be established without discussing justice…. Hence the 

inevitable recourse to justice – a justice, however, which will either have to be condemned as mere 

‘‘subjectivism’’ or it will undermine the modern project altogether and ultimately the liberal theory of politics.” 

Koskenniemi, From Apology to Utopia (n 6).  223; In another account on the subject matter Koskenniemi states: 

“Legitimacy is needed to ensure a warm feeling in the audience” and “Legitimacy sets up an Ersatz normativity 

to replace the conservatism of formal law as well as the arbitrariness of justice.” Martti Koskenniemi, 

‘Formalism, Fragmentation, Freedom: Kantian Themes in Today’s International Law’ (2007) 4 Revista 

Internacional Pensamiento Politico 209. 225. 
124 For Friedman, legal impact is more than a degree of obedience, it is the total effect of the legal act on 

behaviour as it becomes a part of legal culture interacting with the legal system. Lawrence M Friedman, The 

Legal System a Social Science Perspective (Russell Sage Foundation 1975). 17, 45. 
125 Martti Koskenniemi, ‘What Is Critical Research in International Law? Celebrating Structuralism’ (2016) 29 

Leiden journal of international law 727. 732. Akbar Ruslov demonstrates how the Dierredian notion of 

difference draws attention “to the unavoidability of hegemonism and exclusionism in the construction of the 

international legal project” RASULOV (n 84) 813. “The puzzle is how much struggle fades from view as 

experts embody the voice of reason and outcomes are assimilated as facts rather than contestable choices” David 

Kennedy, A World of Struggle: How Power, Law, and Expertise Shape Global Political Economy (Princeton 

University Press 2016). 5.  
126 Roberta Kevelson, Peirce, Science, Signs (NY 1996). 51.  
127 Law as a speech act through its rules, commands and decisions. Kevelson (n 5). 8 “In Austin’s terminology, 

by uttering sentences, speakers charachteristically perform locutionary acts .. they also mean to perform 
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The relationship between meaning and power is further complexified when one is talking about 

international law. International law is in an intimate and historical relationship with 

international politics.128 Its subject matter drifts into collective interests and complex 

transnational and transhistorical relations. To imagine values, concepts and ideas on such a 

large scale requires a wide stretch of the imagination, opening more space for contingency in 

the creation of meaning.129 On the other end, the effect of meanings conveyed through 

international law takes on a particular weight as it becomes an instrument of international 

politics.130 

 

To study the interaction of meaning and power in international law, this study adopts the 

analogy of legal language as an optic mediating one’s perception of reality. The optic shapes 

the onlookers perception through a set of representations. Questions are then posed as to how 

was this optic shaped? What is the relationship between its representations and the reality they 

set out to represent?131 This analogy is further elaborated in the following discussion of three 

foundational notions for this study, representation, legal optic, and deformed representations. 

 

6.1.What are Representations? 

 

How does the law imagine a given actor or relation? The imaginary implicitly held within legal 

language can be called a representation. Languages function as mediums between the human 

 
illocutionary acts with a certain force.”  Daniel Vanderveken and Susumu Kubo, Essays in Speech Act Theory 

(John Benjamins Publishing 2001). 3.  
128 Martti Koskenniemi, ‘The Politics of International Law – 20 Years Later’ (2009) 20 European Journal of 

International Law 7. 7. 
129 It is in international law’s symbolic capacity where much of its less-direct power resides. Janice Bially 

Mattern, ‘Why `Soft Power’ Isn’t So Soft: Representational Force and the Sociolinguistic Construction of 

Attraction in World Politics’ (2016) 33 Millennium 583 
130  “The common legal vocabulary used by so many different voices to articulate support for or opposition to a 

given military campaign has itself become a political vocabulary for assessing the legitimacy of military 

operations—and the political viability of the policy and interests for which war is the continuation.” David 

Kennedy, Of War and Law (Princeton University Press 2009). 39. Generally review  Madelaine Chiam (ed), 

‘International Law in Public Debate’, International Law in Public Debate (Cambridge University Press 2021). 
131 “The semiotic approach is concerned with the how of representation, with how language produces meaning – 

what has been called its ‘poetics’; whereas the discursive approach is more concerned with the effects and 

consequences of representation.” Stuart Hall, Representation: Cultural Representations and Signifying Practices 

(SAGE 1997). 6. 
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mind and reality,132 allowing us to communicate a common understanding of this reality. 

Charles Sanders Peirce defines a representation as 'something which stands to somebody for 

something in some respects or capacity';133 it is a sign that is inferred to a brute fact. We can 

describe climate change by invoking the rising temperatures and environmental changes, so as 

to imagine the reality behind this abstract notion that describes complex brute facts. However, 

we cannot fully communicate the reality of this notion as the representational capacity of any 

language is limited, and so is our cognitive capacity.  

 

Reality includes interconnected processes which are in flux. Law freezes moments, takes a 

picture from a particular angle and regulates. For law to regulate reality, it requires a reduced 

representation that can be streamlined within concrete rules. 134   As such, law cannot claim that 

it is the product and manifestation of objective truth.135 It is a myriad of theoretical 

presumptions that streamline representations of reality.  

 

Representations are inferred to a given reality. Reality is understood here in its raw actuality, 

not as processed through human minds. For Peirce “reality is independent of one’s private 

opinion”, and the idea of truth is associated with “that which “would stand in the long run” in 

the course of critical public deliberation”.136  Further elaborating on the notion of reality from 

a semiotic perspective, Deely establishes the notion “hardcore reality”: “the kind of reality that 

obtains whether any human being knows it or not, likes it or not, believes it or not.”137 This 

study does not directly engage with hardcore reality in its totality, as maintained above, the 

representation of its totality is not possible in human language. Nonetheless, this study seeks 

to challenge representations of hardcore reality with other accounts of that reality, either from 

 
132 “it can generally be said that not only language and law but all social institutions have been formed through a 

process of desemanticization and suspension of concrete praxis in its immediate reference to the real.” Giorgio 

Agamben, State of Exception (University of Chicago Press 2005). 37. 
133 Umberto Eco, A Theory of Semiotics (Macmillan 1977). 15.  
134 In law this is so because communicating and creating law entails making reductionist claims about social 

phenomena for the sake of normativity. “Languages create worlds and do not reflect them”  and “All legal 

argument is reductionist” Sir Robert Jennings, quoted by Martti Koskenniemi, ‘Letter to the Editors of the 

Symposium’ (1999) 93 The American journal of international law 351, 357,359. ‘the requirement that simple 

signs be possible, is the requirement that sense be determinate’ Wittgenstein (n 50) 3.23.  
135 Koskenniemi, ‘What Is Critical Research in International Law?’ (n 11). 729, 733 “there is nothing inherent in 

any single ontological construct that makes its existence ontologically necessary” Rasulov (n 11). 810. More 

generally, Hobbes’ famous dictum is: “auctoritas non veritas facit legem” (authority, not truth makes the law) 

Thomas Hobbes, The Leviathan (1621) Chapter 26.  
136 Serge Grigoriev, ‘Normativity and Reality in Peirce’s Thought’ (2014) VI European Journal of Pragmatism 

and American Philosophy. 88, 103. 
137 John Deely, Purely Objective Reality (De Gruyter Mouton 2009). 35. 
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the perspective of the subject affected by war, or those that were presented but not adopted 

during international law-making processes. By discursively demonstrating different 

representations of hardcore reality, this study hopes to tease out the contingencies shaping such 

representations.  

 

6.2. What is the Legal Optic?  

 

The legal optic is an analogy for law as a system of signs. Systems of signs are created by 

humans and interact with a collective creation of meaning across time in a process of semiosis. 

138  We can say that they develop a life of their own.  This understanding of law as a system of 

signs is akin to Duncan Kennedy’s understanding of the legal consciousness as ‘a set of 

concepts and intellectual operations that evolves according to a pattern of its own and exercises 

an influence on results distinguishable from those of political power and economic interest’.139 

As such the legal consciousness functions as an optic that one unconsciously wears as she 

assesses globalized relations from an eagle’s perspective.140 When wearing this optic, reality is 

inferred to a wide host of symbols travelling in what Barthes terms the second-order of 

meaning. 141  

 

This optic develops as ‘an entity with a measure of autonomy’ whose programming is shaped 

by ‘the ordering of myriad of practices into a systematization [which] occurs through 

 
138 Eco (n 20). 71,72. 
139 Duncan Kennedy, The Rise & Fall of Classical Legal Thought (Beard Books 2006). 8.   
140 “The notion of legal consciousness as developed in US cls, is a kind of a compromise of organicist and 

semiotic approaches … the notion of consciousness is heuristic: it is a ‘way of looking’ at a legal order, it is a 

check list of elements whose identification in a context may make the context more intelligible than it was 

before we tried to identify, say, the langue involved ...” Duncan Kennedy, ‘Thoughts on Coherence, Social 

Values and National Tradition in Private Law’ in Martijn Hesselink (ed), The Politics of a European Civil Code 

(Kluwer Law 2006). 9,27; ‘there is no access to reality except through our interpretative lens’ ‘What look like 

facts that give rise to our interpretative schemes are more often than not the result of an already existing set of 

ideological pre-dispositions’ John Haskell, ‘From Apology to Utopia’s Conditions of Possibility’ (2016) 29 

Leiden journal of international law 667. 676,670;  ‘Legal fictions form a bridge between ideology and fact’ 

Kevelson (n 5). 29.  . 
141 “A sign is an x standing for a y which is absent, and the process which leads the interpreter from x to y is of 

an inferential nature” Umberto Eco, Semiotics and the Philosophy of Language (Indiana University Press 1986). 

2; Semiological analysis can be said to be the study of second –order systems of meaning that are present in our 

day-to-day systems of communication and signification, this view is an adoption of Barthes’ conception of a 

second-order semiological system.  Barthes (n 3). 140.  
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simplifying and generalizing categories’.142 We can imagine the optic as having two layers. 

The first or core layer is semi-static legal language and structures of thought, 143 composed of 

the transposition of western legal thought as the locus of the laws of nations.144 This basic 

structure is rooted in notions such as ‘right’, ‘private property’, and ‘state’ which establish the 

basic structures of optic. Such concepts operate in institutionalized systems of reasoning and 

argumentation.145 The second layer is more fluid, it responds to input during law-making, 

translation and interpretation processes.146   

 

As a manmade system of signs the optic is prone to limitations and structural biases.147 

In the course of legal processes, the perceptions of experts are internalized in the legal optic, 

whilst also being shaped by it, in what can be described as a reflexive relationship.148  Thereby, 

it internalizes the expert’s limitations and biases into its system of signs. This process of 

internalization is shaped by power discourses. The deep correspondence of the international 

legal optic to global interests makes it an effect of the accumulation of historical and 

contemporary global power discourses.149 Herein, its structural biases are, in part, shaped by 

its preferential reactivity to ‘leading participants in influential and easily identifiable 

 
142  Kennedy, The Rise & Fall of Classical Legal Thought (n 27). 8, 13; law as a system of signs with an 

autopoietic nature, whose development feeds off elements of its own system of signs is discussed at length in 

Gunther Teubner, ‘Autopoietic Law: A New Approach to Law and Society’ (Wde Gruyter 1988).  
143 Discussing the concept of the legal consciousness elsewhere Kennedy states ‘legal actors understand this 

mass to be organized or structured horizontally into fields and vertically according to principles. Fields as 

already stated can be more or less impacted, contradictory, rationalized, etc. This is the ‘structure’ of the 

consciousness.” Kennedy, The Rise & Fall of Classical Legal Thought (n 27).  27. 
144 Review for example: Antony Anghie, ‘The Evolution of International Law: Colonial and Postcolonial 

Realities’ (2006) 27 Third world quarterly 739. 753; Antony Anghie, Imperialism, Sovereignty and the Making 

of International Law (University Press 2004).  
145 Koskenniemi, From Apology to Utopia (n 6).  4-6. 
146 Kennedy conceptualizes this dimension of the consciousness as a ‘langue’ with which the users interact and 

in turn feedback into the structure. Ibid 27. In interpretation see for example: Jose de Sousa E Brito, ‘Legal 

Interpretation and Practical Inference’ (1994) 7 Revue internationale de semiotique juridique 101. And in 

translation see for example: Evandro Menezes de Carvalho, Semiotics of International Law: Trade and 

Translation (Springer Netherlands 2011).  In legal hermeneutics see for example: Ralf Poscher, ‘The 

Hermeneutics of Law: An Analytical Model for a Complex General Account’ in Kristin Gjesdal and Michael N. 

Forster (eds), The Cambridge Companion to Hermeneutics (Cambridge University Press 2019). 326 326- 353. 
147 “The assumption that legal justice can be inferred from social facts proves false. Facts do not stand ‘‘there’’ 

as impartial arbiters of our legal theoretical controversies. They are, as Nelson Goodman puts it, ‘‘fabricated’’ as 

we go along to construct a law which would meet our social ideals. Reliance on the self-evidence of our views 

about ‘‘facts’’ is unwarranted.’”  Koskenniemi, From Apology to Utopia (n 6). 223. 
148 Systems of signs interact with each other. Refer to discussion in Kennedy supra note 5, at 28; Pierce’s notion 

of the interpretant, defined as ‘the effect of the representation in the mind’ proves useful in demonstrating how 

human interaction with symbols is shaped by their own preconceptions and how symbols internalize people’s 

perceptions during the different processes of semiosis. Eco stresses the role of the interpretant as a mediating 

element. Umberto Eco (n 19). 1464. Eco (n 20). 71. 
149 “ These Policies and programs that states and international organisations enact themselves tend more to 

reflect the outcome of those struggles than to balance between or adjudicate them” Iris Marion Young, 

Responsibility for Justice (Oxford University Press 2011).  151 
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institutions’.150 As it processes their input, it internalizes their understanding of the world into 

its own programming.151  

 

6.3. What is a Deformed Representation?  

 

The structural biases of the optic are bound to produce deformed representations of hardcore 

reality. If we were to hear about the hardcore reality of a refugee camp in Lebanon from a 

woman living in the camp, as compared to the account from the perspective of a UN 

representative, we are bound to see different representations of the same reality. The woman’s 

description is directly representative of an individual experience, while the UN representative’s 

description is through the optic of international legal language referencing the 1951 Refugee 

Convention and its 1967 Protocol. Through the optic, the reality of a refugee camp is conveyed 

in humanitarian terms under which their need is presumed as protection rather than resettlement 

or reparations.152 Herein, humanitarian theoretical presumptions of the Refugee Convention 

shape how the onlooker perceives this person’s hardcore reality. In this case, the international 

legal optic predominantly perceives the person’s immediate need, limiting its representation of 

their suffering temporally. 

 

The optic of international law can deform the onlooker’s perception of hardcore reality by 

inferring signs that severely reduce or deform one’s imaginary of a given reality. 153  In semiotic 

terms this is an inferential incoherence (or an inferential inflexion in the words of Barthes): 

where the link between representation and reality is established on a basis that might involve 

 
150 Koskenniemi, ‘What Is Critical Research in International Law?’ (n 11). 732.  
151 Duncan Kennedy proposes that the study of the history of the legal consciousness ought to follow a 

genealogical approach that is not focused on ‘origins’ rather on ‘pre-existing elements that actors combine at 

moment of change’  Kennedy, The Rise & Fall of Classical Legal Thought (n 27). 28; For a discussion of how 

the perceptions of international law experts shape the choices of theoretical presumptions internalized in 

international legal language refer to: Kennedy, A World of Struggle (n 11). 120-133, 154. 
152 For a critique of the creation of the status function of the refugee refer to David Kennedy, The Dark Sides of 

Virtue: Reassessing International Humanitarianism (Princeton University Press 2004). 199-233. 
153 Gunther Teubner, ‘Law and Social Theory: Three Problems’ (2014) 1 Asian Journal of Law and Society 235. 

“In a modern state, law must not only correspond to the general economic condition and be its expression but 

also must be an internally coherent expression which does not, owing to inner contradictions, reduce itself to 

nought. And in order to achieve this the faithful reflection of economic conditions suffers increasingly” 

Frederick Engels to Conrad Schmidt 27 October 1890 in Marx and Engles ‘selected works’ Vol III  (Lawrence 

and Wishart, 1950) 492-493. 
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false premises, erroneous conclusions, fallacious arguments, and faulty logic.154  Such 

deformed representations can be the result of questionable theoretical presumptions that guide 

the legal understanding of a given reality.  

 

Inferential inflexions leading to deformed representations are inescapable in any system of 

signs, for systems of signs are a medium for our interaction with the world. In the words of Eco 

‘they refer to objects or states of the world only vicariously’.155 However, the choice of 

stretching our imaginaries to accommodate the complexities of hardcore reality more equitably 

is a political one. Taking the critique of theoretical presumptions seriously can have a structural 

effect on how the world is imagined in the halls of international law-making.  

 

Under the cloak of law’s claim to truth, representations are travelling in the second order of 

meaning. Those engaging with international legal language, perceive reality through the optic. 

What this study attempts to do is to conceptualize the representations in relation to the reality 

to which they correlate and the theoretical presumptions that shape them. 156 

 

7. Presenting the main argument and structure of this doctoral manuscript 

 

Herein, in the following pages of this doctoral study, I will defend this claim: International law 

as a system of signs has internalised inferential inflexions on corporate involvement in war, 

which distort its perception of the war economy. This limitation is such that it renders 

corporate activity, which exacerbates the precariousness of subjects affected by the war 

economy, largely outside the margins of international legal scrutiny. Such limitations are not 

ontologically necessary, rather they are the result of the accumulation of interest-heavy 

politics. 

 
154 Paul Kockelman, Agent, Person, Subject, Self: A Theory of Ontology, Interaction, and Infrastructure (Oxford 

University Press 2013). 142. “We have a sign function when something can be used in order to lie (and therefore 

to elaborate ideologies, works of art and so on)” Umberto Eco (n 19). 1459. 
155 Umberto Eco (n 19). 1459; ‘Objects can only be named. Signs are their representatives. I can only speak 

about them: I can not put them into words’. Wittgenstein (n 19). 3.221. 
156 Per Aage Brandt differentiates between perceiving and conceptualising. An onlooker perceives statements as 

representing the economic as apolitical in an immediate impression taking in masqueraded meaning. Still, he 

does not necessarily take a step further to conceptualize the symbolic relationship or uncover the meaning in its 

nakedness. It, therefore, travels in the second-order of meaning. We have ‘perceptual access to a part of the 

object of attention in one space part of our minds without having perceptual access to the other object part’ Per 

Aage Brandt, ‘The Screen Is a Mental Space: Cognitive and Semiotic Aspects of Communication’ 

<https://papers.ssrn.com/abstract=1595802> accessed 30 August 2019. At 1. 
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The assessment of corporate involvement in war through the international legal optic brings to 

the fora signifiers connected to the notion of responsibility leading to subsequent discussions 

on their subjectivity as agent, nature of the wrong doing, and their role in causing it. The 

corporation is a foreign actor in the doctrine of public international law. To assess how its 

agency is represented through the lens of subjectivity, the first Chapter of this study first 

outlines its representation in the mainstream literature on globalized corporate governance then 

the second Chapter expands on this question from the optic of international law. 

 

Afterwards, Chapter Three discusses legal categorizations in the laws of war that lie at the 

intersection of law and the economic. The assessment of these laws is premised on their 

capacity to substantively capture corporate economic acts, relations and outcomes in war. 

 

The last chapter then continues to a broader investigation that calls upon signifiers under the 

label of accountability. It seeks to perceive of corporate involvement in war through the lens 

of international criminal law. Throughout the study, discursive representations presented at 

different moments of international legal history are brought forth. The discussion of these 

representations aims to show the element of political choice in the shaping of the absence. 
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Chapter One: The Traditional 

Representation of Corporate Agency  

 

Corporations are pivotal actors in the globalised economy. They are collectives, defined here 

as the grouping of the will of individual agents for a given economic purpose; with the presence 

of the institutional organisation and a decision procedure to facilitate its functioning.157 Such 

organisation and procedure make the collective capable of ‘purposeful action over time and 

gives it agency over time, independent of particular membership’.158 Unlike a human, the 

corporation is a legal person whose existence relies on fictious concepts.159  Such an abstract 

nature renders its representation contingent to many imaginative limitations and distortions. 

160   

 

The conceptualisation of collectives does not seem intuitive to us as it does not reflect an 

empirical reality we can concretely imagine.161 The multinational publicly traded corporation 

exists at a high level of abstraction that we attempt to consolidate through legal categories. To 

facilitate our imaginary of this actor, it was represented as a ‘legal person’. 162  The notion was 

 
157 The corporation fulfils the identifier of a collective agent, which are: ‘the presence of an institutional 

organisation and a decision procedure’. Anna Moltchanova ‘Collective Agency’ in Deen K. Chatterjee (ed.) 

Encyclopaedia of Global Justice (Springer, 2011). 16. 
158 ibid.  
159 The corporation as a collective is identified as an entity with structure and organisation that originate from a 

sender rather than a natural source, to perform a given function. John Dewey, ‘The Historic Background of 

Corporate Legal Personality’ (1926) 35 The Yale Law Journal 655. Eco distinguishes two types of signs 

according to their origin: those that originate from a natural source (signs from organic substances) or those that 

originate from a sender (signs from abstraction).  Umberto Eco, A Theory of Semiotics (Macmillan 1977). 177. 

In this respect, others find that the perspective of law itself changes with regards to subjects originating in 

human intentionality whereby law is a simulation when it comes to legal fictions; while it is a representation 

with regards to natural persons. Leslie J Moran, ‘Corporate Criminal Capacity: Nostalgia for Representation’ 

(1992) 1 Social & Legal Studies 371. 374. 
160 In the words of Foucault “The problem of jurists is to discover how a multiplicity of individuals and wills 

can be shaped into a single will” Michel Foucault, Society Must Be Defended: Lectures at the Collège de 

France, 1975-76 (Penguin 2004). 29.   
161 “corporations  semiotically  are  a  global  concept  whose  personality  appears  as  a  semiotic  challenge  in  

all  jurisdictions,  even  in  those  that  restrict  the  corporate form to the state” Larry Cata Backer, ‘A View on 

A.J. Greimas’s Essay: “The Semiotic Analysis of a Legal Discourse: Commercial Laws That Govern 

Companies and Groups of Companies” in Jan M. Broekman and Larry Catá Backer (ed.)  Signs In Law - A 

Source Book: The Semiotics of Law in Legal Education III (Springer 2015). 138. 
162 The idea of the corporation or universitates as a legal person or persona ficta in its own right, was arguably 

crystallised by Savigny in the Germanic tradition during the 19th century. Ron Harris, ‘The Transplantation of 

the Legal Discourse on Corporate Personality Theories: From German Codification to British Political Pluralism 

and American Big Business’ (2006) 63 Washington and Lee Law Review 1421. 
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derived from the earlier notion of persona ficta (where persona denotes mask rather than 

person). 163 This conceptualisation is often associated with ‘fiction theory’.164 The corporate 

person became an institutional fact, thought of in a separate light from the people creating it. 

165  The concept of the legal person facilitated the creation of limited liability in publicly traded 

corporations,166   that is the material separation of the financial liability of the shareholders and 

the corporation.167 This separation acted as a safety net of risk minimization, designed to 

encourage investors and facilitate capital accumulation.168 This conceptualisation opens a 

leeway for major economic players partaking in the war economy to hide behind the corporate 

form, disassociating themselves from its economic behaviour.169    

 

It is often noted that the notion of corporate legal person is poorly theorized,170 or in the words 

of Radin, there is an ‘endless debate on corporate legal personality’. 171   In the following 

 
163 The notion finds its origins in the work of Pope Innovent IV between 1243 and 1254, who promulgated the 

creation of a fictional commercial entity that ‘by design had limited authority to execute specific approved 

wealth creating initiatives as a means of giving expression to collective and associative endeavour’ Susan Mary 

Watson, ‘The Corporate Legal Person’, 19 Journal of Corporate Law Studies 1 (2019) 137. 142. Nada K 

Kakabadse and others, ‘Rethinking the Ontology of the Shareholder Model of the Corporation’ (2013) 8 Society 

and Business Review 55. Radin had noted that persona meant theatrical mask,’ From this, the meaning of "role" 

was derived and by an almost inevitable metaphor, the dramatic role became that which any person plays in the 

drama of life’. Max Radin, ‘The Endless Problem of Corporate Personality’ (1932) 32 Columbia Law Review 

643. 645. 
164 Early justifications for conjuring this entity, in part, to explain how a functioning social collective ‘could not 

be excommunicated, or be guilty of a delict’ as they had no body or will Dewey (n 3). 665-7; also review 

Katsuhito Iwai, ‘Persons, Things, and Corporations: The Corporate Personality Controversy and Comparative 

Corporate Governance’ (1999) 47 American Journal of Comparative Law 583. 
165 From the perspective of  MacCormick the constitution of ‘institutional facts’ depends on acts and events 

interpreted in the light of normative order. Neil MacCormick, ‘Norms, Institutions, and Institutional Facts’ 

(1998) 17 Law and Philosophy 301. 
166 In the Barcelona Traction case, the ICJ refers to “The overriding tie between legal personality and limited 

lability” ‘I.C.J. Descion in Barcelona Traction Case (Diplomatic Protection of Corporations and Shareholders; 

Nationality of Claims)’ (1970) 9 International Legal Materials 227. para. 40.  
167 Philip Lipton, ‘The Introduction of Limited Liability into the English and Australian Colonial Companies 

Acts: Inevitable Progression or Chaotic History?’, Melbourne University Law Review (2017). 1279, 1280. 
168 ibid. at 1280.  
169 For example, the UN independent fact-finding mission in Myanmar demonstrated how individuals associated 

military affiliated circles (known as the Tamadow) partake in economic activity via the Myanmar Economic 

Holdings Ltd. and Myanmar Economic Corporation ‘as a way to capitalize on the conflict-driven resource 

economy’ and avoid public scrutiny. Such corporations undertake a vast host of economic activities, including 

jade and coal extraction, which directly fund the war effort. UNHRC ‘The economic interests of the Myanmar 

military’ Independent International Fact-Finding Mission on Myanmar’ (5 August 2019) UN Doc. 

A/HRC/42/CRP.3 paras 5, 59, 64, 80 -88.  
170 For example: Dewey finds that reliance on conceptions of subjectivity, as understood in philosophy, might be 

obstructive, and resolves to perceive of the corporation as an entity bearing rights and obligations rather than a 

person.  Dewey (n 3).  657, 662, 668. 
171 Radin (n 7). Larry Cata Backer comments on the conceptual difficulties presented by the notion during his 

commentary of the case of Citizens United  Larry Catá Backer, ‘The Corporation as Semiosis, “Citizens 

United,” the Signification of the Corporate Enterprise and the Development of Law’, CPE Working Paper No. 

2012-2 (2012) <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2012569> accessed 23 October 2019. 126, 

138,140. 
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sections, I rely on the work of the German jurist Gunther Teubner alongside other scholars who 

take a critical perspective on business ethics to demonstrate some of the representational 

tensions that shape the common normative perception of the multinational, multi-unit, publicly 

traded corporate actor. In other words, if we were to look at the corporation as a legal person, 

how is its positioning as a social actor represented? This actor-focused problematisation will 

provide preliminary insights into the politics of deformed representations in the international 

legal optic overlooking the war economy. 

 

The discussion will be focused on Anglo-American corporate law literature for four reasons: 

1) as will be demonstrated below, the US has a significant position as a home state for litigating 

transnational corporate abuses; 2) The vast number of non-state-owned multinational 

corporations incorporated in the US and the UK;172 3) The transplant of these principles and 

representations into states of the global south;173 4) The dominance of such conceptualisations 

spilt over to the context international investment law.174 Given the breadth of this literature, the 

following section does not make concrete claims about corporate identity. This chapter is akin 

to the notes of a therapist sitting with the mainstream legal consciousness, reflecting upon its 

imaginary of the corporate actor, and the underlying insecurities shaping such representations. 

In particular, this session seeks to problematise representations of the corporate actor as 

rational, national and private. 

 

The choice to focus on these representations stems from a recognition of the nuanced 

interconnection between Anglo-American corporate law and neoliberal ideology,175 which 

affects its conceptualisation of economic affairs.  Harvey identifies neoliberalism as: “a theory 

of political economic practices that proposes that human well-being can best be advanced by 

liberating individual entrepreneurial freedoms and skills within an institutional framework 

 
172 Out of 2000 MNCs featured on the Forbes Global 2000 list of 2022, 590 corporations are headquartered in 

the US. ‘The Global 2000 2022’ (Forbes) <https://www.forbes.com/lists/global2000/> accessed 5 August 2022. 
173A Claire Cutler, Private Power and Global Authority: Transnational Merchant Law in the Global Political 

Economy (University Press 2003). 20.  Also see for example: Susanne Soederberg, ‘The Promotion of “Anglo-

American” Corporate Governance in the South: Who Benefits from the New International Standard?’ (2003) 24 

Third World Quarterly 7. 
174 Generally review Kate Miles, The Origins of International Investment Law: Empire, Environment and the 

Safeguarding of Capital (Cambridge University Press 2013). 23-69. 
175 David Ciepley, ‘The Neoliberal Corporation’ in Thomas Clarke, Justin O’Brien and Charles O’Kelley (eds), 

The Oxford Handbook of the Corporation (OUP 2019). 274-278. Linking the neoliberal tradition to Anglo-

American corporate law refer to Michael Galanis, ‘Growth and the Lost Legitimacy of Business Organisation: 

Time to Abandon Corporate Law Reform’. 312, 313. 
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characterized by strong private property rights, free markets, and free trade.”176 Neoliberal 

ideology is founded on the presumption that welfare can be maximized if agents are allowed 

to compete freely in the market. Actors are presumed to be rational, and rationality is 

understood as the compass toward wealth maximization. In this context, ‘the function of law 

is primarily to provide market facilitating institutions’.177 At times this translates to decoupling 

state intervention in the market through waves of deregulation. 178  The prevalence of the 

neoliberal tradition in the normative imaginary of the globalized economy is also strengthened 

by the policies of international financial institutions, whose policies encourage de-regulation, 

and limitations on barriers to trade and privatization.179 Such policies have at times  

exacerbated the fragility of economies, fostering conditions apt for the eruption of war.180   

 

1. The Corporation as a Rational Person  

 

This section sets out to demonstrate that the common conceptualisation of the corporate legal 

person in Anglo-American corporate law upholds a reductive understanding of its identity as a 

collective actor. This reductive understanding almost equates the collective actor with the 

human, allowing for the travel of presumptions on human behaviour to corporations. This 

weakness in theorisation is then overwritten by the presumptions of neoliberal ideology, 

whereby rationality is equated to profit maximisation.   

 

 
176 David Harvey, A Brief History of Neoliberalism (Oxford University Press 2005). 2. 
177 ‘The Role of Law in Global Value Chains: A Research Manifesto’ (2016) 4 London Review of International 

Law 57. 
178 The gradual detachment from governmental regulation crystallized during the wave of corporate de-

regulation in the American jurisdictions of Delaware and New Jersey, where rules of incorporation, mergers and 

acquisitions, and ownership control of stocks were relaxed.  Joel Bakan, The Corporation: The Pathological 

Pursuit of Profit and Power ([Rev and exp ed], Constable 2005). 14. These waves of deregulation later followed 

in states of the global south Tomaso Ferrando, ‘Private Legal Transplant: Multinational Enterprises as Proxies 

of Legal Homogenisation’ (2014) 5 Transnational legal theory 20. Ngaire Woods, The Globalizers: The IMF, 

the World Bank, and Their Borrowers (Cornell University Press, 2014) . 3. 
179 Beck (n 3). 123. Miles (n 18). 82,83. See generally: Richard Peet, Unholy Trinity: The IMF, World Bank and 

WTO (Zed 2003). Harvey (n 20); Joseph E Stiglitz, Globalization and Its Discontents Revisited: Anti-

Globalization in the Era of Trump (W W Norton & Company 2017). 
180 Many examples are found in Latin America late 1990’s and early 2000’s. Peet (n 23). 94-98; Also refer to: 

Teo Ballvé and Vijay Prashad, Dispatches from Latin America: Experiments Against Neoliberalism (LeftWord 

2006). Discussing the enactment of IMF backed neoliberal policies across the MENA region, Hanyia 

demonstrates that this process has strengthened ‘the trend towards an authoritarian state form, hiding the origin 

of decision making within undemocratic and unaccountable committees shielded from public scrutiny’ Adam 

Hanyia ‘Mapping the political economy of neoliberalism in the Arab world’ in Ugo Mattei and John D. Haskell 

(eds) Research Handbook on Political Economy and Law (Elgar 2015). 280, 288-289. 
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Perceiving the collective through a legal optic presents considerable difficulties, as there are 

multiple ways to understand a collective. One position, often associated with methodological 

individualism, is to perceive the collective as an aggregate of individuals.181 This reductionist 

position on collectivism opts out of engaging with the theoretical and behavioural implications 

of the corporation's status as a collective, 182  or a social phenomenon.183 This position is 

observable in traditional corporate law textbooks in an Anglo-American context, which define 

the corporation as a nexus of contracts among actors.184 Under these premises, the actions of 

the corporation are directed by its shareholders and managers. 185   

 

This perspective has been normalised with the wave of Jensen and Meckling’s account of 

‘agency theory’ from a Law and Economics perspective.186  Jensen and Meckling’s account 

represents the corporation as a rational economic actor, whose internal conflicts are solved with 

 
181“With the spread of economic models adhering strictly to methodological individualism, collective actors 

have fallen into disrepute. The firm is dissolved into a network of contracts among the individuals involved, or 

into a "transactional network" in which, while a "central agent" does appear as a natural person, the legal person 

either does not feature at all, or does so only as a bizarre fiction of jurists” Gunther Teubner, ‘Enterprise 

Corporatism: New Industrial Policy and the “Essence” of the Legal Person’ (1988) 36 American Journal of 

Comparative Law 130. 132. BS Chimni, ‘The Articles on State Responsibility and the Guiding Principles of 

Shared Responsibility: A TWAIL Perspective’ (2020) 31 European Journal of International Law 1211. 

1214,1215; Contract theory and the aggregate theory uphold a view of “ontological individualism, whereby that 

social entities or institutions consist of no more than their constituent individuals.”  The editorial of Geoffrey M. 

Hodgson for W Jethro Brown, ‘The Personality of the Corporation and the State (1905)’ (2008) 4 Journal of 

Institutional Economics 255. 257. 

182  Anna Moltchanova ‘Collective Agency’ in Deen K. Chatterjee (ed.) Encyclopaedia of Global Justice 

(Springer, 2011). 16.  
183 The notion of social phenomena denotes social organs like corporations; statistical properties like suicide 

rates; norms and rules; cultures; and societal structures.  Julie Zahle and Finn Collin, Rethinking the 

Individualism-Holism Debate: Essays in the Philosophy of Social Science (Springer International Publishing 

2014). 3. 
184 Michael J Phillips, ‘Corporate Moral Personhood and Three Conceptions of the Corporation’ (1992) 2 

Business Ethics Quarterly 435. 438. 
185 “The most recent american theory of the corporation takes this process to its logical conclusion and 

thoroughly "individualizes" the corporation by conceptualizing it as nothing more, or less, than a "nexus of 

contracts" among its individual constituents.” Teemu Ruskola, ‘Conceptualizing Corporations and Kinship: 

Comparative Law and Development Theory in a Chinese Perspective’ (2000) 52 Stanford Law Review 1599. 

1608. Antonio Nicita and Matteo Rizzolli, ‘Hold-up and Externality: The Firm as a Nexus of Incomplete 

Rights?’ (2012) 59 International Review of Economics 157. For a more detailed account of theories of the 

corporate legal personality refer to: Phillips (n 28). Who also discusses the aggregate theory of the corporation. 

Phillip I Blumberg, The Multinational Challenge to Corporation Law: The Search for a New Corporate 

Personality (Oxford University Press 1993). 27. 
186 Michael C Jensen and William H Meckling, ‘Theory of the Firm: Managerial Behavior, Agency Costs and 

Ownership Structure’ (1976) 3 Journal of Financial Economics 305; David Gindis, ‘On the Origins, Meaning 

and Influence of Jensen and Meckling’s Definition of the Firm’ (2020) 72 Oxford economic papers 966. 
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a balancing act premised on the pursuit of utility.187 Commenting on this conceptualization, 

Teuber notes that “the firm is dissolved into a network of contracts among the individuals 

involved, or into a "transactional network" in which, while a "central agent" does appear as a 

natural person, the legal person either does not feature at all or does so only as a bizarre fiction 

of jurists”. 188 

 

The identity of the corporation is hence understood in a technical light.189 A legal person who 

is a nexus of contracts. This vague conceptualisation of the collective does not problematize 

the identity of the collective, this lack of problematization leaves an empty space in the 

normative imaginary of the collective. In this context, we are most likely to assess the 

behaviours of an abstract legal person with reference to our own lived experience of 

personhood,190 it is easier for some of the representations associated with the natural person to 

be also inferred to the collective person.191 Hence, facilitating the survival of the unspoken 

representation of the corporation as a rational person. 192   

 

 
187 Jensen and Meckling (n 30). 357. In the Law and Economic tradition corporations are represented as “the 

utility-maximizing rational actors of economic theory” Phillips (n 28). 439. 
188“With the spread of economic models adhering strictly to methodological individualism, collective actors 

have fallen into disrepute.” Teubner (n 25). 132. Chimni (n 25). 1214,1215; Contract theory and the aggregate 

theory uphold a view of “ontological individualism, whereby that social entities or institutions consist of no 

more than their constituent individuals.”  The editorial of Geoffrey M. Hodgson for Brown (n 25). 257. 

189 Teubner (n 25). 133. 
190 Whenever philosophers of mind and experience speak about subjectivity and its irreducibility, we should 

observe their attachment to the problem framework of metaphysical and epistemological solipsism” Sami 

Pihlström, Why Solipsism Matters (Bloomsbury Publishing 2020). 68. For example, Nijman transplants thought 

on individual agency unto the collective: “The phenomenology of the collective self as a capable and 

responsible subject, and eventually as a legal subject, develops in a way largely similar to that of individual 

subjectivity” … “The collective, like the individual, is always in a process of self-constitution, which includes a 

dialectic process between selfhood and otherness” Janne E Nijman, ‘Paul Ricoeur and International Law: 

Beyond “The End of the Subject”. Towards a Reconceptualization of International Legal Personality’ (2007) 20 

Leiden Journal of International Law 25.  48,53. For a critique of Nijman’s approach to the collective, refer to: 

Anthony Carty, ‘International Legal Personality and the End of the Subject: Natural Law and Phenomenological 

Responses to New Approaches to International Law’ (2005) 6 Melbourne journal of international law 534. 
191 Teubner (n 25). 
192 “In business ethics literature, moral agents are typically described as rational agents, who make decisions on 

the basis of reasonable principles or calculations” Mollie Painter-Morland, ‘Redefining Accountability as 

Relational Responsiveness’ (2006) 66 Journal of business ethics 89. 90; Discussing the subject-matter, 

Blumberg argues that the anthropomorphic conceptualisation of the corporation is in sharp contrast to the 

corporation’s economic reality. Blumberg (n 20). 232; For example: expanding on Gierke’s perception, in his 

early work Peter French argued that corporations as persons can understood in the same manner as humans and 

can make rational decisions, he later modified this position by describing corporations as moral agents, but there 

was considerable anthropomorphism still present in his work. Peter A French, ‘The Corporation as a Moral 

Person’ (1979) 16 American philosophical quarterly (Oxford) 207. 210. Also review: Mollie Painter Morland 

‘Agency in corporations’ in Mollie Painter-Morland and Rene Ten Bos Business Ethics and Continental 

Philosophy (CUP 2011). 15, 16.  
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This conceptualisation creates blind spots in the gaze of the legal optic vis-à-vis the theoretical 

and behavioural implications of the corporation's status as a collective, or a social 

phenomenon.193 Leaving a gap in the definition of what is ‘rational’ in a collective setting? 

Other positions that complexify this collective identity differentiate between the agency of the 

corporation as a collective entity and that of the individuals partaking in contractual 

arrangements within it and through it. 194  Such complexities could for example arise from what 

Petite terms the ‘discursive dilemma’ where the outcomes of collective decision-making are 

affected by the structure and organisation of the collective, giving birth to a decision that does 

not necessarily represent the consensus or aggregate opinions of the individuals involved, as a 

result of ‘collectivizing reason’.195  

 

From Teubner’s perspective, the corporation is a self-contained form with its own system of 

signs, or a set of “meaningfully interrelated communicative events that constantly reproduce 

themselves”. 196 The corporation grows as a body separate from its creators, that is materially 

and morally in separated from the community which created it. 197 The corporation cannot be 

understood in an analogy to that of a human being, rather it is a collective agent with a 

fragmented and impersonal form, which operates through its own system of signs.  

 

 
193 The notion of social phenomena denotes social organs like corporations; statistical properties like suicide 

rates; norms and rules; cultures; and societal structures.  Julie Zahle and Finn Collin, Rethinking the 

Individualism-Holism Debate: Essays in the Philosophy of Social Science (Springer International Publishing 

2014). 3. 
194 For example: Martin Petrin, ‘Reconceptualizing the Theory of the Firm - From Nature to Function’ (2013) 

118 Penn State Law Review 1. 
195 Philip Petite ‘Groups with a mind of their own’ in Frederick F. Schmitt (ed.) Socializing Metaphysics: The 

Nature of Social Reality (Rowman & Littlefield, 2003). 170-178. 
196 “it is an internal dynamics system, with selections of its own, and with a capacity for self-organization and 

self-reproduction”  He references systems theory, under which he views the corporation as a self-referential 

system. Teubner (n 25). 131, 136. “Corporations are practical agents with regards to the semiotic process of 

creating their own signfiers” Paul Kockelman, Agent, Person, Subject, Self: A Theory of Ontology, Interaction, 

and Infrastructure (Oxford University Press 2013). 82. 
197 Thus, it can be said that: for Searle, the corporation is fundamentally a set of institutional facts that were 

established by a speech act placing more weight on its existence in the abstracted normative system of law. 

Simon Deakin, ‘Tony Lawson’s Theory of the Corporation: Towards a Social Ontology of Law’ (2017) 41 

Cambridge Journal Of Economics 1505.  The idea of conceptualising collectives as a ‘fictional person’ is seen 

by some as exclusively as the by-product of western commodity economy. Ruskola (n 29). 1616. “Corporate 

power is importantly located in the exploitation of the principles of separate personality and shareholder limited 

liability” Andrea Boggio, ‘Linking Corporate Power to Corporate Structures: An Empirical Analysis’ (2013) 22 

Social & legal studies 107. 108. 
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Directing this collectivising reason requires a purposeful definition of the corporation’s will, 

often discussed in the debate on corporate purpose.  198  The paramount trends of de-regulation 

have largely given the corporation the power to define its own purpose, creating a vacuum.199 

This vacuum is filled by the neoliberal imaginary of rationality embraced by the Law and 

Economics tradition. 200  The presumption is that the rational position is equated with the pursuit 

of profit maximization, hence any collectivizing reason should be premised and geared towards 

this logic.201 This logic decenters ethical considerations from the conceptualization of ‘what is 

rational’, as questions are then posed in terms of self-interest and monetary value.202 The 

permeance of this understanding of rationality as profit maximisation in place of a more 

complex theorisation of the corporation’s collectivising reason has meant that the corporation 

as a collective predominately assesses external hazards in terms of their monetary value.203  

 

This set of presumptions manifests in the theory of shareholder value. 204 In this context, it is 

 
198 “The purpose of the corporation shapes the normative content of corporate law and the roles and obligations 

of corporate managers” Barnali Choudhury, ‘Serving Two Masters: Incorporating Social Responsibility into the 

Corporate Paradigm’ (2009) 11 University of Pennsylvania Journal of Business Law 631. 
199 Gunther Teubner, ‘Self-Constitutionalizing TNCs?: On the Linkage of “Private” and “Public” Corporate 

Codes of Conduct’ (2011) 18 Indiana Journal of Global Legal Studies 617. “Modern corporate law is ambiguous 

as to the purpose of the corporation … it accepts that one purpose is profit maximization, but does not accept 

that this is the exclusive purpose” Choudhury (n 42). 633. 
200 Florian Wettstein, Multinational Corporations and Global Justice: Human Rights Obligations of a Quasi-

Governmental Institution (Stanford University Press 2009). 263. Also refer to , Sjafell and Taylor who 

demonstrate how such presumptions originate in social norms rooted in the law and economics tradition which 

endorsed neoclassical market theories.  Beate Sjåfjell and Mark B Taylor, ‘Clash of Norms: Shareholder 

Primacy vs. Sustainable Corporate Purpose’ (2019) 13 International and Comparative Corporate Law Journal. 
201 Milton Friedman defined the parameters of the interest of shareholders as the owners of the corporation in his 

statement: ‘the social responsibility of the corporation is to increase its profits’Milton Friedman, ‘The Social 

Responsibility of Business Is to Increase Its Profits’ in Walther Ch Zimmerli, Markus Holzinger and Klaus 

Richter (eds), Corporate Ethics and Corporate Governance (Springer Berlin Heidelberg 2007). 173-178.  
202 This absence of ethical consideration has resulted in what is described as pathological behavior Bakan (n 22). 

1,2. And anti-social behavior.  Steve Tombs, The Corporate Criminal: Why Corporations Must Be Abolished 

(Routledge 2015). 21. 
203 “shareholder primacy will probably ensure that [Economic, Social and cultural] ESC rights continue to play 

second fiddle to other rights. The shareholder primacy model is among the reasons why ESC rights remained 

permanently controversial in the quest for sufficiency and never seemed plausible” Danwood Chirwa and 

Nojeem Amodu, ‘Economic, Social and Cultural Rights, Sustainable Development Goals, and Duties of 

Corporations: Rejecting the False Dichotomies’ [2021] Business and human rights journal. 21,40. Also review 

Mollie Painter-Morland, ‘Rethinking Responsible Agency in Corporations: Perspectives from Deleuze and 

Guattari’ (2011) 101 Journal of Business Ethics 83. 86. “When it comes to the risks of capital accumulation, 

whether those are social, environmental or of any other nature, the very concept of externality denotes that there 

is a monetary value for each one of them.”  Galanis (n 19). 315. 
204 In this respect Galanis demonstrates how different strands of corporate law literature share an affinity 

towards directing corporate conduct towards the outcome of “organizational efficiency as a means towards 

achieving economic accumulation as the primary end.” Michael Galanis, ‘Growth and the Lost Legitimacy of 

Business Organisation: Time to Abandon Corporate Law Reform’ 2 (2020) Journal of Corporate Law Studies. 

291. 314. In the words of Berle, shareholder value theory can be described as exercising the power granted to 

the corporation for ‘the ratable benefit of the shareholders’. Lynn A Stout, The Shareholder Value Myth: How 

Putting Shareholders First Harms Investors, Corporations, and the Public (1st ed., Berrett-Koehler 2012). 16. 
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presumed that maximising society’s aggregate wealth can be ‘achieved by reliance on the 

coordinating capacities of the free market’.205  It is proposed that if corporate harm were to 

occur, the market would eventually correct it.206 Whilst, competition among corporations to 

achieve maximum profit is also presumed to uphold an equilibrium leading to the well-being 

of society.207   

 

The theory of shareholder value is turbulent both in theory and in practice. In theory, 

shareholder value seems to marginalize the social role of the corporation as an actor with the 

capacity to affect public considerations.208 For example, scholars taking a managerial 

perspective on the subject matter argued for considering the interest of other internal and 

external stakeholders outside the margins of shareholder interests, including the community 

affected by the corporation's conduct.209  Meanwhile, in practice, the notion of ‘shareholder 

interest’ allows for a wider margin of appreciation beyond mere ‘profit maximisation’, as it is 

stretched to include the long-term interests of the corporation and the interests of other 

stakeholders. 210 Nonetheless, the theory of shareholder value remains the go-to answer, despite 

its near-mythical premises stressed in the work of Stout. 211 

 

From the perspective of corporations whose economic activity entails direct involvement in the 

war effort, such as the arms industry and PMCs, the route to profit maximisation could feed 

 
205 Wettstein (n 44). 265.  
206 Joseph Stiglitz, Globalization and Its Discontents (Penguin UK 2015). 216-224. 
207 Wettstein (n 44). 268. 
208 Review discussion in section 3 of this Chapter.  
209 John CC Macintosh, ‘The Issues, Effects and Consequences of the Berle–Dodd Debate, 1931–1932’ (1999) 

24 Accounting, Organizations and Society 139. 144-149.  Other inputs into the discussion include, the 

sustainable companies’ project. Sjåfjell and Taylor (n 44). 40, 50. In concurrence, in Japan, the main concern of 

corporate managers is to maintain and enlarge the corporation itself. Katsuhito Iwai, ‘Persons, Things, and 

Corporations: The Corporate Personality Controversy and Comparative Corporate Governance’ (1999) 47 

American Journal of Comparative Law 583. 586. 
210 “The long-term/short-term distinction preserves the form of the stockholders oriented property theory, while 

permitting, in fact, a considerable degree of behaviour consistent with a view that sees public corporations as 

owing social responsibilities to all affected by their operation.  Social responsibility of the corporation is only 

viewed in terms of profit maximization for the shareholders.” This view was endorsed in Paramount 

Communications, Inc. v. Time, Inc [1989] Delaware Supreme Court, Case No. 571 A.2d 1140, 565 A.2d 280  

This perspective later became a part of 28 Jurisdictions in the US. William T Allen, ‘Our Schizophrenic 

Conception of the Business Corporation’ (1992) 14 Cardozo Law Review 261. 273-7. 
211 In her reading of the myth, Stout demonstrates that this perception is built on a misguided premise, as the 

majority of US state codes contain so-called ‘other constituency’ provisions that explicitly authorise corporate 

directors to consider the interests of other stakeholders. Likewise, in US courts, directors who are accused of 

failing to maximise shareholder wealth are usually acquitted under the ‘business judgment rule’, where 

decisions made in good faith for the interest of the company are within the margins of the managerial duty of 

care. Stout (n 48). Similarly review Choudhury (n 42). 640, 651- 666. 
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into the expansion and escalation of hostilities. When social meaning is translated in monetary 

terms, then economic and physical harm to the subject affected by the war economy is only 

assessed in relation to its possible financial cost affecting the corporation’s wealth. For 

example, the US arms corporation Raytheon was accused of taking a role in promoting the 

declaration of a state of emergency that eased the way for an arms deal worth 2 Billion US 

Dollars between Raytheon and Saudi Arabia.212 Such behaviour indicates a morally void 

assessment that none of the agents involved in the corporation would be individually held 

responsible for.213 In this context, scholars speculate whether any form of socially responsible 

behaviour by PMCs or arms corporations is possible. 214 Such speculation is not novel, but the 

claim of efficiency seemingly overrode it.215  

 

From the perspective of corporations whose economic activity entails indirect involvement 

related to the context of war, the weak regulatory context opens opportunities for exploitative 

conduct through which profit can be maximised. Such exploitation is protected under the 

banner of neutral economic activity. 216 Herein the representation of the corporation as a 

rational person normalizes exploitative behaviour that could feed into greed or grievance 

sparking war as the question of monetary value remains the primary one. This results in 

situations such RioTinto’s subsidiary Bougainville copper’s excessive exploitation of mines in 

Papua New Guinea, which directly fed into the outbreak of war (1988-1998).217  

 

 
212 Dion Nissenbaum and Alex Leary, ‘State Dept. Forces Out Official Who Worked on Plan That Led to Ex-

Employer’s Arms Deals’ Wall Street Journal (5 June 2019) <https://www.wsj.com/articles/state-dept-forces-

out-official-who-worked-on-plan-that-led-to-ex-employers-arms-deals-11559772745> accessed 7 June 2019. 
213 Grietje Baars, ‘“It’s Not Me, It’s the Corporation”: The Value of Corporate Accountability in the Global 

Political Economy’ (2016) 4 London review of international law 127. 
214 Responsibility can only be understood within the limitations of shareholder interest, and legal compliance. 

Herein, the arms industries responsibility check-box is often limited to abiding by international weapons law, 

selling to responsible customers and an increase in transparency. Ye Cai, Hoje Jo and Carrie Pan, ‘Doing Well 

While Doing Bad? CSR in Controversial Industry Sectors’ (2012) 108 Journal of Business Ethics 467. also refer 

to N.A.J. Taylor ‘A rather delicious paradox: social responsibility and the manufacture of armaments’ in N.A.J. 

Taylor, Ralph Tench, William Sun and Brian Jones (eds), Corporate Social Irresponsibility: A Challenging 

Concept (Emerald 2012). 43-62. 
215 Clifford Shearing and Philip Stenning, ‘The privatization of security: implications for democracy’ in Rita 

Abrahamsen and Anna Leander (eds) Routledge Handbook of Private Security Studies (Routledge 2016) 140-

149. Edmund F Byrne, ‘Assessing Arms Makers’ Corporate Social Responsibility’ (2007) 74 Journal of 

Business Ethics 201. 206. 
216 For a discussion of a pejorative understanding of the notion of exploitation in international law refer to: 

Susan Marks, ‘Exploitation as an International Legal Concept’ in Susan Marks (ed), International Law on the 

Left (Cambrdige University Press 2008). 281, 292. 
217 Anthony J. Regan ‘The Bougainville Conflict: Political and Economic Agendas’ in Karen Ballentine and 

Jake Sherman (eds) The Political Economy of Armed Conflict: Beyond Greed and Grievance (International 

Peace Academy, 2003).133-166. 
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This pull towards exploitative behaviour by corporations has been met with social dissent in 

many incidents. 218 The response to this dissent was not structural, in the sense of overriding 

the profit maximisation narrative,219 but reactive in a manner that could hold risks of further 

representational tension.220  This response was encapsulated in the Corporate Social 

Responsibility (hereinafter CSR) movement which came to light as early as the seventies, 

seeking to expand corporate rationality to include social considerations.221  

 

The dominant narratives in the CSR movement were premised on the notion that the inclusion 

of social considerations in corporate decision-making serves profit maximisation. 222  In short, 

keeping an eye on such considerations is rational as it cuts litigation costs, affords the 

corporation ‘a social license to operate’,223 and portrays a responsible representation of the 

 
218 Prominent examples include accounting scandals like Enron which was an accounting firm whose managers 

relied on loopholes in accounting regulation, poor reporting and special purpose entities to hides billions of 

dollars in debt, misinforming the shareholders about the actual value of the corporation ‘Enron: The Fraud That 

Changed Everything’ (The Independent, 9 April 2006) <http://www.independent.co.uk/news/business/analysis-

and-features/enron-the-fraud-that-changed-everything-6104114.html> accessed 10 November 2019. The scale 

of the scandal reverberated in a set of reforms to control accounting behaviour. David Owen, ‘CSR after Enron: 

A Role for the Academic Accounting Profession?’ (2005) 14 European Accounting Review 395. Similar 

reactions were stired by environmental catastrophes like the British Petroleum Spill in the Gulf of Mexico, 

known as the deep water horizon oil spill of 2010, for details on the environmental effects of the oil spill refer 

to: Oliver Milman, ‘Deepwater Horizon Disaster Altered Building Blocks of Ocean Life’ The Guardian (28 

June 2018) <https://www.theguardian.com/environment/2018/jun/28/bp-deepwater-horizon-oil-spill-report> 

accessed 10 November 2019. As well as the Rana Plaza catastrophe (2013) when Dakha garment factory in 

Bangladesh, where the suppliers of major brands such as Gucci, Versace, Mango and Walmart worked, 

collapsed killing 1134 workers. ‘The Rana Plaza Accident and Its Aftermath’ (21 December 2017) 

<http://www.ilo.org/global/topics/geip/WCMS_614394/lang--en/index.htm> accessed 24 March 2019. 
219 Sjafell argues that ‘business acceptance of the non-primacy of shareholder interests seems to be a necessary 

pre-requisite for businesses to become sustainable’ Beate Sjåfjell, ‘Why Law Matters: Corporate Social 

Irresponsibility and the Futility of Voluntary Climate Change Mitigation’ (2011) 8 European Company Law 56. 

58. 
220 Steve Tombs ‘The functions and dysfunctions of Corporate Social Responsbility’ in Gretjie Baars and Andre 

Spicer (eds) The Corporation: A Critical, Multi-Disciplinary Handbook (CUP 2019) 347, 349-50. Sjåfjell and 

Taylor (n 44). 
221 Bart Slob, ‘Civil Society Organisation and CSR: joining hands in Europe and Latin America’ (SOMO:Centre 

for Research on Multinational Corporations 2004).6. 
222 Olivier De Schutter, ‘Corporate Social Responsibility European Style’ (2008) 14 European Law Journal 203. 

Whereby CSR commitments are construed with a clear reference to profitability, and CSR is strategically 

employed to secure profits. Wettstein (n 44). 277. Steve Tombs ‘The functions and dysfunctions of Corporate 

Social Responsbility’ in Gretjie Baars and Andre Spicer (eds) The Corporation: A Critical, Multi-Disciplinary 

Handbook (CUP 2019) 347, 349-50. Sjåfjell (n 64). Speaking of the context of armed conflict, Davitti states that 

the inherent danger of the CSR narrative is that “a duty of care based on existing corporate law standards would 

primarily relate to the conduct of the affairs of the company and not to a protection of the interests (including 

human rights) of the people affected by the company” Daria Davitti, Investment and Human Rights in Armed 

Conflict: Charting an Elusive Intersection (Bloomsbury Publishing 2019). 200. 
223 Geert Demuijnck and Björn Fasterling, ‘The Social License to Operate’ (2016) 136 Journal of Business 

Ethics 675. 
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corporation through the enhancement of corporate image.224  

 

From the perspective Wittstein, CSR was predominantly presented as a virtue-based concept 

‘limiting the sphere of corporate distribution of profit while exempting the whole process of 

profit generation from ethical scrutiny’, in the form of philanthropy that is mainly voluntary.225 

Social responsibility becomes a trait, not a role.226 Herein, societal considerations remain an 

external consideration translated in monetary value, paving the way for ‘discursive misuse’ or 

the displacement of demands for structural changes in corporate conduct, especially in the 

global south.227 Despite the potentiality of discursive misuse, it is important to note that the 

CSR narrative has had a pragmatic role in engraining social considerations into the 

corporation’s system of signs, feeding into international law-making efforts discussed in the 

following Chapter.  

 

Through the traditional optic of corporate law, the corporation is represented as a rational 

person. The conceptualisation of the term rational is informed by neoliberal presumptions 

whereby rationality is equated with profit maximisation in an alienation of other ethical 

considerations constituting what is rational for a collective actor. This tension surfaces in an 

internal disposition towards the translation of social risk into its monetary value, possibly 

undervaluing the social cost of a given economic activity, especially in the context of war where 

the margins of profit are high.   

 

2. The Corporation as a National Person   

 

 
224 Timothy S. Clark and Kristen N. Grantham “What CSR is not, Corporate Social Irresponsibility” in Tench, 

Sun and Jones (n 58). 23-41;  Sjafjell describes the instrumentalization of corporate representation as a socially 

responsible actor as: ‘the deceptive delimitation between legal obligations and CSR’. Sjåfjell (n 64). 6-9. 
225 Wettstein (n 44). 271-2. 
226 Painter-Morland established the differentiation between responsibility as a trait and a role. Painter-Morland 

(n 47).  
227 The harmony between the discourse on development and CSR cripples efforts to advance social welfare in 

the global south. This crippling effect results from the de-politicisation of social critique caused by the insertion 

of the CSR rhetoric in developmental discourses,  later enacted through institutionalisation, regularization and 

managerial capture.  Luis Eslava, ‘Corporate Social Responsibility & Development: A Knot of 

Disempowerment’ (2008) 2 Oñati Journal of Emergent Socio-Legal Studies 43. 71. Which results in a recurring 

gap between the extent of corporate impact recognised especially in third world states and the response to it. 

Dan Danielson, ‘Corporate Power and Global Order’ in Anne Orford (ed), International Law and its Others 

(Cambrdige University Press 2009). 91. 
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The multi-national corporate actor is at the heart of transnational interconnections, with units 

of subsidiaries, contractors, franchise owners etc. across networked global value chains.228 

Such units are economically interdependent, sharing organizational structures, corporate 

culture, and corporate identity.  The notion of legal person is used to establish a material 

separation between the financial liability of different units constituting the corporation across 

borders. Thus, in corporate groups, each unit is presumed to be a separate legal person not 

responsible for the debt of the other unit. 229   Each unit is assumed to exist as an independent 

agent unless proven otherwise.230 The material separation of legal persons can only be 

overridden by the court in particular circumstances of extreme bad faith calling for ‘lifting the 

veil’.231 This disjuncture creates a representational tension in our imaginary. 232  

 

Meanwhile, the concept of corporate nationality is a complex one, as there are multiple 

normative positions on the subject matter, some focus on the place of incorporation, others 

focus on the place of activity.233 On the international plain, the choice of what nationality to 

claim for a corporation is a litigative one that depends on the pragmatic value of associating a 

given corporation with that jurisdiction.234 In effect, different corporate units are treated as 

separate national subjects. This establishes a procedural shield caused by the conflict of laws 

 
228 ‘The Role of Law in Global Value Chains: A Research Manifesto’ (n 21). “The new globalising technologies 

have the potential to increase control. Corporations are adopting alternative organisational forms and as well as 

relying on internal organisation and direct ownership and employment they are controlling economic activity 

through networks as well as hierarchies” Stephen Wilks, The Political Power of the Business Corporation 

(Edward Elgar 2013). 50.  
229 Peter Muchlinski, ‘Limited Liability and Multinational Enterprises: A Case for Reform?’ (2010) 34 

Cambridge Journal of Economics 915. at 917-918, also refer to: Salomon v A Salomon & Co Ltd [1896] UKHL 

1, [1897] AC 22. 
230 “Increasingly, however, the corporate form is used to partition assets of the same firm into select asset pools, 

including receivables for certain types of claims that are shielded from the rest of its operations, with the result 

that a single firm may compromise dozens if not hundreds of legal shells.” Katharina Pistor, The Code of 

Capital: How the Law Creates Wealth and Inequality (Princeton University Press 2019). 154-155.  
231 The traditional view draws links between different corporate entities in the same group rarely in a very 

limited set of circumstance such as fraud or inequitable results. Marcus Lutter, ‘Enterprise Law Corp. v. Entity 

Law, Inc. - Phillip Blumberg’s Book from the Point of View of an European Lawyer (Book Review)’ (1990) 38 

The American Journal of Comparative Law 949. 962. 
232 The extension of limited liability to the corporate group was described by Blumberg as ‘hasty’, as it 

overlooks the leveraged relationship of the parent corporation over other units of the business enterprise, which 

underlies the economic reality of the form.  Anonymous, ‘Applying Enterprise Principles to Corporate Groups -- 

The Multinational Challenge to Corporation Law: The Search for a New Corporate Personality by Phillip I. 

Blumberg’ (1994) 107 Harvard Law Review 1455. 14556. 

233 Anil Yilmaz Vastardis, The Nationality of Corporate Investors under International Investment Law 

(Bloomsbury Publishing 2020). 82-106. 
234 “the law allows and even encourages such a manipulation of corporate investor’s identity and nationality” .. 

“a permissive approach to manufactured corporate nationalities by international investment tribunals stretch the 

protective scope of investment treaties to an unlimited number of investors” ibid. 1, 3 also review 169-219. 
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that limits litigation against corporations, otherwise known as the jurisdictional veil.235   

 

As such, the corporate and jurisdictional veils draw boundaries that facilitate a representation 

of corporate units across borders as separate legal persons, with different nationalities.236 This 

disjuncture opens spaces for exploitative behaviour such as entity shielding,237 asset 

partitioning,238 and tax evasion.239 For example, shell corporations created by the cronies of the 

Al-Assad regime in Syria were used to evade sanctions and fund the war effort during the civil 

war in Syria (2011-ongoing).240  Further, the veils allow for the externalization of risk in a 

manner that encourages investment in spaces with high risks, such as that of the war 

economy.241 

 
235 One of the major hurdles to corporate accountability has been the absence of extraterritorial jurisdiction. 

Nadia Bernaz, ‘Enhancing Corporate Accountability for Human Rights Violations: Is Extraterritoriality the 

Magic Potion?’ (2013) 117 Journal of Business Ethics 493. Case law has shown that corporations often rely on 

such procedural hurdles to avoid their legal obligations when they exist. Sjåfjell (n 64). For example, the UK 

restrictive approach with regard to extraterritorial jurisdiction, with exceptions under the influence of the EU 

and under the Bribery act 2010, Meanwhile in the EU; under the pretext of competition law there exists an 

‘enterprise entity test’ to prove territorial connection of the corporation to the EU, other administrative laws 

such as tax law also have extraterritorial dimensions. The same cannot be said for all states, for example 

Argentinian law views the corporation and its subsidiaries as one economic entity and as such personal 

jurisdiction is extended to subsidiaries operating outside of the state.  Peter T Muchlinski, Multinational 

Enterprises & the Law (Second Edition, Oxford University Press 2007).144-148.   
236 Discussing the effect of law on private governance studies of global value chains, scholars note: “In general, 

the GVC literature continues to treat economic units (or firms) with different national origins and varied sizes, 

productive capacities and bargaining power as an analytical given, rather than as a product of legal arrangements 

that could be organised differently.” ‘The Role of Law in Global Value Chains: A Research Manifesto’ (n 21). 

60. 
237 Matilda Gillis, ‘Shell Companies and Exposing Beneficial Ownership: Testing the Boundaries of the 

International Commitment to Fight Corruption’ (2020) 21 Melbourne journal of international law 378. 
238 Discussing practices of entity shielding and asset partitioning, Hansmann, Lraakman and Squire note that 

they “mar the transparency of business enterprises” as they facilitate “the increasing use of entity forms by 

wealthy individuals to thwart the legitimate claims of personal creditors” Henry Hansmann, Reinier Kraakman 

and Richard Squire, ‘Law and the Rise of the Firm’ (2006) 119 Harvard law review 1333. 1401. 
239 MNCs shop for legal jurisdictions with relaxed corporate governance regimes, and transnational choice of 

tax rates in jurisdictions deemed to be tax havens such as the British Virgin Islands, Panama and the Cayman 

Islands Review Pistor (n 75). 135-153. 
240 For example: Süddeutsche Zeitung, ‘Shell Companies: Helping Assad’s War’ (Süddeutsche.de) 

<https://panamapapers.sueddeutsche.de/articles/570fc0c6a1bb8d3c3495bb47/> accessed 11 June 2021. Also 

review: Ayman Aldassouky, ‘The Economic Networks of the Fourth Division During the Syrian Conflict’ 

(European University Institute, 2020). 7. In another example: one customer of Mossack Fonseca, a law firm 

which established off-shore corporations, was John Knight who was the owner of Endeavor Resources that 

supplied soviet-era weapons to the Sudanese government during the Darfur war. It is suspected that Knight used 

an offshore corporations to facilitate other transactions enabling him to supply the weapons from Iran to Kuwait. 

He was sentenced for four years in prison for arms trafficking. Jake Bernstein, Secrecy World: Inside the 

Panama Papers Investigation of Illicit Money Networks and the Global Elite (Henry Holt and Company 

2017).158-164 . ‘Arms Dealer Jailed for Sale of Iranian Guns to Kuwait’ (the Guardian, 24 November 2007) 

<http://www.theguardian.com/uk/2007/nov/24/ukcrime.armstrade> accessed 25 February 2021. 
241 Eneless Nyoni and Tina Hart, ‘The concept of limited liability and the plight of creditors within corporate 

governance and company law': A UK PERSPECTIVE’ (2018) 5  Journal for International and European Law, 

Economics and Market Integrations 309. Peter Muchlinski, ‘Limited Liability and Multinational Enterprises: A 

Case for Reform?’ (2010) 34 Cambridge Journal of Economics 915. 916. Peter Muchlinski, ‘Implementing the 
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There are scholarly attempts to bridge the conceptual gap caused by the corporate veil using 

the notion of enterprise law, 242 a meta-notion that conjoins the sum of loose laws addressing 

corporate groups across jurisdictions and seeks to articulate factors such as control, economic 

integration, financial and administrative interdependence to establish links among different 

components of the corporate group beyond the traditional separationist views.243 The notion of 

enterprise itself was incorporated into voluntary international mechanisms such as the OECD 

Guidelines on Multinational Enterprises and the UN Guiding Principles on Business and 

Human Rights. Still, both instruments opt-out of defining the notion.244 Overall, this 

understanding of the corporate form through the notion of enterprise remains limited to 

voluntary and non-binding mechanisms. The extent to which one MNC is a whole entity as an 

enterprise is still highly contested in national courts.245    

 

In practice, attempts to override the jurisdictional veil in human rights litigation against 

corporations opens ‘an abyss of uncertainty, skilfully maintained”.246 This difficulty is 

illustrated in the case of Bil'in v. Green Park International and Green Mount International, 

where Palestinian families put forth a claim against Canadian parent corporations for their 

 
New UN Corporate Human Rights Framework: Implications for Corporate Law, Governance, and Regulation’ 

(2012) 22 Business Ethics Quarterly 145. 151-153. 
242 Blumberg asserts that: “enterprise law may be viewed as the formulation of the corporate group as a new 

juridical concept to serve the right and duty bearing unit for group rights and responsibilities” Blumberg (n 29).  

236. Similarly Teubner sets out to address the impersonal economic complex of action manifesting in 

multinational corporations. Review Teubner (n 25). 153. 

243 Anonymous, ‘Applying Enterprise Principles to Corporate Groups -- The Multinational Challenge to 

Corporation Law: The Search for a New Corporate Personality by Phillip I. Blumberg’ (1994) 107 Harvard Law 

Review 1455. 1457.  

244 “A precise definition of multinational enterprises is not required for the purposes of the Guidelines.” OECD 

Guidelines on Transnational Corporations p.17. “These Guiding Principles apply to all States and to all business 

enterprises, both transnational and others, regardless of their size, sector, location, ownership and structure. 

UNGPs at 1. 
245 For discussion of recent improvement on the subject-matter refer to: Tara Van Ho, ‘Vedanta Resources Plc 

and Another v. Lungowe and Others’ (2020) 114 The American journal of international law 110. 
246 “Contemporary litigation relating to massive damage in offshore extractive industries opens an abyss of 

uncertainty skillfully maintained, relating to the question of whether a parent company can even be reached (in 

terms of jurisdiction) whenever there is no decisive evidence (under various theories of agency, control, alter 

ego or the mingling of capital) that it played a causal role behind its subsidiary.”  Horatia Muir Watt, 

‘Governing Networks: A Global Challenge for Private International Law’ (2015) 22 Maastricht Journal of 

European and Comparative Law 352, 360. Also review: Gwynne Skinner, ‘Rethinking Limited Liability of 

Parent Corporations for Foreign Subsidiaries’ Violations of International Human Rights Law’ (2015) 72 

Washington and Lee Law Review 1769. UK courts opened a leeway for parent responsibility in Vendanta 

Resources Plc and others v. Lungowe and others [2019] UKSC 20; Muchlinski, ‘Implementing the New UN 

Corporate Human Rights Framework’ (n 86). 154. 
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involvement in the construction of settler houses on their land in contravention to the Geneva 

Conventions.247 The case was dismissed by the superior court of Québec because ‘the plaintiffs 

have selected a forum having little connection with the action in order to inappropriately gain 

a juridical advantage over the defendants’.248  

 

In contrast, the ATCA had offered a rare window for extraterritorial litigation of human rights 

violations committed by business units falling under or in a business relationship leveraged by 

a parent corporation incorporated in the USA,249 but that window was further narrowed in the 

Kiobel case (2013), where the court dismissed jurisdiction for cases which are found not to 

‘touch and concern’ the territory of the US. 250 This case affirmed that US courts are “not 

willing to become a global forum for litigation brought against US Multinational 

Corporations”.251 As a result, in 2014, the US Court of Appeals dismissed a case brought forth 

by Colombian families against the banana production company Chiquita Brands for its hire of 

paramilitaries who committed atrocious human rights violations in the course of protecting the 

corporation’s interests in the banana industry of Colombia for over 30 years, amidst a war. 252  

 

To challenge the jurisdictional veil, one can also invoke the ‘Maastricht Principles on 

Extraterritorial Obligations of States in the area of Economic, Social and Cultural Rights’. The 

principles spell out the state’s duty to protect human rights globally, derived from the duty of 

international assistance and cooperation, established in instruments and cases of human 

rights.253 Nonetheless, current state practice indicates a reluctance by home states to take on 

 
247 Bil'In (Village Council) c. Green Park International Inc. [2009] QCCS 4151. 
248 ibid, para 335. 
249 The Alien Tort Claims Act was briefly introduced in the Introduction, section 2.  
250 Kiobel v Royal Dutch Petroleum Co. [2013] Supreme Court of the United States, Case No. 569 U.S. 108. 
251 Muchlinski, Multinational Enterprises & the Law (n 80). 156. 
252 The paramilitaries allegedly killed more than 173 persons, including trade unionists, banana workers, 

political organizers, social activists and others from Colombia’s banana-growing region. The court dismissed the 

case in 2014, as it did not fulfill the ‘touch and concern’ test of the Kiobel case.  Doe v. Chiquita Brands Int'l, 

Inc. [2014] U.S. Court of Appeals for the Eleventh Circuit, Case No. 12-14898.  The dismissal was still 

contested at the time of the study. Doe v. Chiquita Brands Int'l, Inc., On Petition For A Writ Of Certiorari To 

The United States Court Of Appeals For The Eleventh Circuit < https://earthrights.org/wp-

content/uploads/chiquita_supreme_court_petition_0.pdf > accessed 20 February 2019. 
253 Olivier De Schutter and others, ‘Commentary to the Maastricht Principles on Extraterritorial Obligations of 

States in the Area of Economic, Social and Cultural Rights’ (2012) 34 Human Rights Quarterly 1084. 1093. 

Under International Law states are encouraged to establish extraterritorial jurisdiction, especially in the realm of 

environmental law. Ex: In the context of compensation of damage caused by oil pollution, the 1982 UN 

Convention on the Law of the Sea encourages countries in broad terms to develop international law relating to 

responsibility and liability. Professor Hervé Ascensio, ‘Extraterritoriality as an Instrument’ [2016] Contribution 

to the work of the UN Secretary-General’s Special Representative on  human rights and transnational 

corporations and other businesses 17. 28. 

https://earthrights.org/wp-content/uploads/chiquita_supreme_court_petition_0.pdf
https://earthrights.org/wp-content/uploads/chiquita_supreme_court_petition_0.pdf
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such extraterritorial responsibilities to protect human rights, especially with relation to 

corporations.254 

 

One alternative voluntary mechanism designed to respond to the dysfunctions caused by the 

jurisdictional veil is the grievance mechanism of the OECD Guidelines on multinational 

enterprises,255 under which persons can put forth complaints pertaining to extraterritorial 

corporate behaviour infringing on human rights even if it was outside the territory of the given 

state to National Contact Points (hereinafter NCPs). For example, this mechanism was used by 

the civil actor ‘Lawyers for Palestinian Human Rights (LPHR)’ against the private security 

corporation G4S, for their involvement in the perpetuation of systemic human rights violations 

in Israeli administrative detention facilities. Although the National Contact Point established 

that there was a breach by G4S of its duties, the decision did not have a substantial effect.256 

The mechanism's effectiveness remains questionable, as its decisions remain voluntary, and 

corporations are reluctant to engage.257  

 

The difficulty of transnational litigation for corporate human rights abuses demonstrates the 

dysfunctionality caused by the representation of the corporate as a national unit through the 

corporate and jurisdictional veils.  

 

3. The Corporation as a Private Person  

 

 
254 Valentina Azarova, ‘The Bounds of (Il)Legality: Rethinking the Regulation of Transnational Corporate 

Wrongs’ [2017] Human Rights and Power in Times of Globalisation 227. 229,235. 
255 ‘National Contact Points for the OECD Guidelines for Multinational Enterprises - OECD’ 

<http://www.oecd.org/investment/mne/ncps.htm> accessed 24 January 2019. 
256 ‘LPHR Statement: G4S to Be Investigated by the UK National Contact Point Following LPHR 

Comprehensive Complaint Relating to Alleged Israeli Human Rights Violations’ (Lawyers for Palestinian 

Human Rights) <https://lphr.org.uk/latest-news/lphr-press-statement-g4s-investigated-oecd-uk-national-contact-

point-following-lphr-comprehensive-complaint-relating-alleged-israeli-human-rights-violations/> accessed 24 

January 2019. UK National Contact Point for the OECD Guidelines for Multinational Enterprises ‘Lawyers for 

Palestinian Human Rights (LPHR) & G4S PLC: Final statement after the examination of the complaint’ (March, 

2015) 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/846880/bis-

15-306-lawyers-for-palestinian-human-rights-final-statement-after-examination-of-complaint-uk-national-

contact-point.pdf accessed 11 June 2021. 
257 Stéfanie Khoury and David Whyte, ‘Sidelining Corporate Human Rights Violations: The Failure of the 

OECD’s Regulatory Consensus’ (2019) 18 Journal of human rights 363. 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/846880/bis-15-306-lawyers-for-palestinian-human-rights-final-statement-after-examination-of-complaint-uk-national-contact-point.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/846880/bis-15-306-lawyers-for-palestinian-human-rights-final-statement-after-examination-of-complaint-uk-national-contact-point.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/846880/bis-15-306-lawyers-for-palestinian-human-rights-final-statement-after-examination-of-complaint-uk-national-contact-point.pdf
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The corporation is foreign to the doctrines of public international law. It is regarded as a being 

of the private realm.258 Our understanding of it is heavy with concepts and notions often 

discussed under the banner of private, economic and commercial law,259 which creates a core 

tension at the heart of the inquiry posed in this study. If the corporation is predominantly 

imagined as a private actor under the banner of corporate governance, then attempting to 

question its obligations to subjects affected by war is bound to be faced with a limited 

conceptualization of how a corporation can affect public considerations in the context of war. 

 

Its representation as a private actor makes the inquisition into its power difficult, as it 

masquerades expressions of private power in ‘what appears to be impersonal market forces and 

natural economic laws’.260  The public-private distinction is at the core of the legal optic’s 

programming facilitating this representation. 261 The public is inferred to heavy symbols of 

constitutional legitimacy and responsibility due to its power over communities, the same does 

not exist for the private. 262  This limitative structure in the legal optic leaves ample spaces for 

contingency when a private actor has agency over communities without correlating 

responsibilities. 263   

 

The borders between the public and the private are in flux. After all, as Muchlinski notes, the 

function of the modern state is connected to the facilitation of markets, and corporations are an 

engine of capital accumulation. 264  This correlation serves to strengthen the structural power 

 
258 This is exemplified in the discussion of the establishment of a juiridical space for the corporation that is 

distinct from the public interest in Dartmouth College v. Woodward [1819] 17 U.S. (4 Wheat.) 518, 707. 

Michael J Phillips, ‘Corporate Moral Personhood and Three Conceptions of the Corporation’ (1992) 2 Business 

Ethics Quarterly 435.438. 
259 “Far from countributing towards a form of governance beyond the state, this discipline has on the contrary 

been complicit in shielding foreign conduct, value chains or arbital law-making from accountability, responsility 

and public scrutiny” Watt (n 91). 254.  
260 Citing Mark Rupert. Cutler (n 17). 56. Beck (n 23). 52 
261 Cutler (n 17). 35. 
262 ‘Businesses fall out of the public political process and yet they have metapolitical power’ Beck (n 3). 117. 

“the proposition would be that ‘there has been a constitutionalisation of the political power of the multinational 

corporate elite’.” Wilks (n 73). 45 
263 The relationship between the private and public dimension has been historically in flux. Discussing the recent 

nature of the state’s claim to monopoly on violence, Thomson states “In the modern world, there is a tendency 

to accept boundaries as a given permanent and even natural.” Janice E Thomson, Mercenaries, Pirates, and 

Sovereigns: State-Building and Extraterritorial Violence in Early Modern Europe (Princeton University Press 

1996). 11,12. 
264 Peter Muchlinski ‘Multinational Enterprises as Actors in International Law: Creating ‘Soft Law’ Obligations 

and ‘Hard Law’ Rights’ in Math Noortmann and Cedric Ryngaert (eds) Non-State Actor Dynamics in 

International Law: From Law-Takers to Law-Makers. (Ashgate 2010). 9, 14. Similarly, Gill argues that the 

economic policies of governments are increasingly shaped according to the will of the global market rather than 
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of corporations as agents in global economic structures.265 Structural corporate power denotes 

an encounter in the interests between dominant economic structures and the corporation,266 

such power acts in a self-reinforcing manner to support structures that facilitate the 

accumulation of capital. 267    

 

To serve the economic interest of corporations in the globalized market, it is in the interest of 

states to safeguard the interest of corporations. 268 This relationship is impregnated with 

substantial asymmetries in the global south, 269 where states who are desperate for investment 

are in a weak bargaining position in the face of multinational corporations.270 Additionally, 

corporations can leverage their position to ‘capture’ the local economy and local law-making 

 
the will of the people. Stephen Gill and David Law, ‘Global Hegemony and the Structural Power of Capital’ 

(1989) 33 International Studies Quarterly 475. 479. “For corporations to be responsible in the sense of being 

accountable agents, there has to be some recognition of their capacity for participating in the coding and 

recoding of the desiring-production operative in the capitalist environment” Painter-Morland (n 47). 87. Also 

refer to Tombs (n 46). 19-23. 
265 Structural Power is defined as power exercised in less direct and more hidden ways. Ibid. at 135. Fuchs uses 

the same terminology to indicate this form of power. Ruggie citing Fuchs; John Gerard Ruggie, ‘Multinationals 

as Global Institution: Power, Authority and Relative Autonomy’ (2018) 12 Regulation & Governance 317. 323-

4.  
266 “The power that corporations exert over individuals involves more than intentional and behavioral direct acts 

.. it extends to the structural factors within” Painter-Morland (n 47). 87. Susan strange defined structural power 

as ‘power over’ rather than ‘power from’, such ‘power over’ ‘need not be confined to outcomes consciously or 

deliberately sought for. Power can be effectively exercised by ‘being there’’. Strange (n 184).  25, 26. 
267 Cutler (n 17). 28-31. For an account on the interrelation between corporate interest and capitalism refer to: 

David C Korten, When Corporations Rule the World (Berrett-Koehler Publishers 2001). 
268 Tombs terms this relationship as ‘state-corporate symbiosis’, and in a relationship Steve Tombs, ‘State-

Corporate Symbiosis in the Production of Crime and Harm’ (2012) 1 State Crime 170. Tombs (n 46). 16-19. 

Beck describes it as ‘extensive and diffuse’ Ulrich Beck, Power in the Global Age: A New Global Political 

Economy (John Wiley & Sons 2014). 56. 
269 This subordination is discussed in literature on economic dependence with focuses on class structures and 

international capitalism, and the integration of weaker economies into the capitalist system. In his monumental 

paper on the structure of dependence, Theotonio Dos Santos defines dependence as: “A situation in which the 

economy of a given country is conditioned by the expansion and development of another economy to which the 

former is subjugated”, and such dependence is “consolidated by MNCs which began to invest in industries 

geared towards the internal market of underdeveloped states” Theotonio Dos Santos, ‘The Structure of 

Dependence’ (1970) 60 The American economic review 231. 232; Similarly review: James A Caporaso, 

‘Dependence, Dependency, and Power in the Global System: A Structural and Behavioral Analysis’ (1978) 32 

International Organization 13. 41; From another perspective, Hymer described the early role of the MNC form 

in establishing international economic hierarchies and uneven development. Nigel Driffield and James H Love, 

‘Intra-Industry Foreign Direct Investment, Uneven Development and Globalisation: The Legacy of Stephen 

Hymer’ (2005) 24 Contributions to political economy 55. “The critique against multinational was often defined 

in distributional terms.” Doreen Lustig, Veiled Power: International Law and the Private Corporation 1886-

1981 (Oxford University Press). 198,199; This relationship of dependence is also described as a ‘world-

relational historical problem’ Luis Eslava ‘The developmental state: Independence, dependency and the history 

of the South’ (2019) 43 Revista Derecho del estado 25. - 27.  
270 Gill and Law (n 109).  485. Especially under the push towards de-regulation and privatization introduced as a 

part of structural adjustment packages by international monetary institutions.  
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efforts. 271  Within nation-states, corporations have a significant role in the making and 

application of state policy and regulation.272 States can also act as mediators for the facilitation 

of corporate interest in host states.273 Such a direct or indirect intervention in state policy can 

at times be an element in the prospects of war and peace. 274 Its effect on economic policy can 

foster spaces of either greed for economic gain or grievance by the local population against the 

marginalization of their interest.275 These interconnections make it tricky to counterpose the 

state to the non-state as such attempts risk obscuring ‘the extent to which each is already present 

in the other, governing its existence and defining its meaning’.276  

 

From an international perspective, corporate structural power is weaved, in part, using the law-

making capacities of corporations. Such capacities are particularly observable in the law-

making efforts of international economic laws, where the normative gaze is guided as a result 

 
271  Such acts are associated with the term ‘Banana Republic’, coined by Alison Acker to capture: ‘how a 

capitalist economic structure in politically unstable states operates in the service of the interests of foreign 

corporations and local elite, especially with the use of bribery and corruption’ Garrett W Brown, Iain Mclean 

and Alistair Mcmillan, ‘Banana Republic’, A Concise Oxford Dictionary of Politics and International Relations 

(4th edn, Oxford University Press 2018). Alison Acker, Honduras: The Making of a Banana Republic (South 

End Press 1988). 
272 Stephen Wilks, The Political Power of the Business Corporation (Edward Elgar 2013). 16,17; ‘Economic 

power gets transformed into political meta-power by way of a side-effect … as a form of domination by 

nobody’ Beck (n 23). 117; For a different perspective on how corporations influence the structure of regulation 

refer to Stigler’s discussion of the different powers of state sought by industries: George J Stigler, ‘The Theory 

of Economic Regulation’ (1971) 2 The Bell Journal of Economics and Management Science 3. 5,6; ‘.. corporate 

actors employ their considerable political, cultural and economic power to resist the introduction of new laws 

(or water them down) and pursue strategies to minimize their impact when/if they are passed.’ Steven Bittle, 

‘Beyond Corporate Fundamentalism: A Marxian Class Analysis of Corporate Crime Law Reform’ (2015) 41 

Critical sociology 133.  
273 In this respect, Jenkin discusses the asymmetrical positioning of host states in the face of economically 

leveraged corporations and he stressed that the assessment of the power of corporations in international relations 

commences with the question: whose interests does the state serve?  To assess the question he first takes into 

consideration lobbying powers of corporations and relations of corruption in the administration of global capital, 

he also considers the asymmetrical power relations between host states, which are often developed state and 

home states who usually have a weaker economic position. Rhys Owen Jenkins, Transnational Corporations and 

Uneven Development: The Internationalization of Capital and the Third World (Methuen 1987).165-8. “Despite 

the transition from imperial governance through charter companies to state-company relations, business 

corporations were still protected by the backing of strong governments” Lustig (n 114). 177. 
274 ‘There are many potential indirect mechanisms of this kind, but perhaps the most notable is that 

uncompetitive /competitive economic actors could lobby for economic closure/openness, which in turn could 

alter the nature of economic exchange - either regionally or globally - and thereby have an important influence 

on the prospects for war and peace’ Stephen G Brooks, ‘Economic Actors’ Lobbying Influence on the Prospects 

for War and Peace (Book Review)’ (2013) 67 International Organization 863. 881; There is a correlation 

between poor economic performance and the heightened risk of war through grievance “Lower levels of GDP 

are the most important predictor of armed conflict” Clionadh Raleigh and Henrik Urdal, ‘Climate Change, 

Environmental Degradation and Armed Conflict’ (2007) 26 Political geography 674. 
275 Brooks (n 119).  
276 Susan Marks, ‘State-Centrism, International Law, and the Anxieties of Influence’ (2006) 19 Leiden Journal 

of International Law 339, 342. ‘… [states] are in no way competitive with private enterprise, quite the contrary.’ 

Gilles Deleuze and FeÌlix Guattari, Anti-Oedipus (A&C Black 2004). 235 
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of the limitations of the optic of the laws of war.277 In international trade law, corporations 

were involved in the formation of the WTO and are now considered influential actors in the 

organisation, but with no legally recognised standing in the decision-making process.278 As to 

international investment law, corporations had a significant role in its creation.279 Corporate 

influence on law-making is also observed in the International Labour Organisation, where 

corporations are officially included in consultation over new regulations.280 Further,  corporate 

codes of conduct, drafted by corporations, constitute a form of international instruments with 

normative value.281 Corporations currently enjoy a considerable privilege that extends to 

formal spaces of law-making, as they have a direct power to conclude agreements with 

states.282 By influencing spaces of economic law-making, corporations can widen their 

influence on the public sphere. 283 

 

As a result, the entanglement of private and public interest often occurs in informal spaces of 

international law. Such informality offers the ideal incubator for what Rodiles terms: ‘the 

dislocation of authority in the global realm’,284 which in turn deepens the distortion of 

representation. This informality is a characteristic of the functioning of corporate behavioural 

power, 285 otherwise identified as ‘instrumental power’ by Fuchs.286 This form of power 

manifests in corporate lobbying, corporate campaign finance, and the hire of personnel 

 
277 Karsten Nowrot, ‘Transnational Corporations as Steering Subjects in International Economic Law: Two 

Competing Visions of the Future?’ (2011) 18 Indiana journal of global legal studies 803. 805,806.  
278 ibid 813,814. Also refer to: Donatella Alessandrini, ‘Global Free Trade, Imperialism and International Trade 

Law’ in Zak Cope and Immanuel Ness (eds), The Palgrave Encyclopedia of Imperialism and Anti-Imperialism 

(Palgrave 2016). 1070.  
279 International Investment law was born out of private lobbying efforts in the European Union in 1950 and in 

the United States in 1970’s. Peter Muchlinski, ‘Multinational Enterprises as Actors in International Law: 

Creating “Soft Law” Obligations and “Hard Law” Rights’ in Math Noortmann and Cedric Ryngaert (eds), Non-

State Actor Dynamics in International Law (Routledge 2010). 28-31. 
280 This inclusion originates from its policy of “tripartism”, which denotes the inclusion of state, capital and 

labour in policy making. This policy originates in the experience of trade union’s social dialogue. ibid. 12,13; 

‘Tripartism And The International Labour Organisation’ (1983) International Labour Review 780. 
281 Teubner (n 43). 
282 Nowrot (n 122). 823, 829. 
283 ‘it must eventually be emphasized that this phenomenon [of law making by non-state actors] also bears upon 

the content of international legal rules.’ Jean d’Aspremont, ‘Non-State Actors in International Law: Oscillating 

between Concepts and Dynamics’ in Jean d’Aspremont (ed), Participants in the International Legal System: 

Multiple Perspectives on Non-State Actors in International Law (Routledge 2011). 1,5.  
284 Alejandro Rodiles, Coalitions of the Willing and International Law: The Interplay between Formality and 

Informality (Cambridge University Press 2018). 5.  
285 This understanding of corporate power is reliant on the definition of power putforth by Dahl: “Behavioral 

power is making b do what b would otherwise not do” Bastiaan van Apeldoorn and Nana de Graaff, ‘‘The 

Corporation in Political Science’ in Grietje Baars and Andre Spicer (eds), The Corporation: A Critical Multi-

disciplinary handbook (Cambrdige University Press 2017). 135.  
286 Ruggie citing Fuchs. Ruggie (n 110). 321-3. 
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previously associated with the government or vice-versa through a practice known as the 

‘revolving door’, soft influence through mediating bodies such as think-tanks well as different 

forms of corruption.287 Corporate behavioral power can be exerted in the informal spaces of 

host and home states, 288  or international organisations,289 and it can manifest through 

connections with mediators.290  The practice of corporate behavioural power as a mechanism 

to transfer wealth is captured under the notion of ‘rent seeking’.291 

 

The coupling of corporate structural power and corporate behavioural power risks an under-

representation of undue influence by corporations in the international sphere.292 The 

International Network for Economic, Social and Cultural Rights (ESCR-Net) uses the notion 

'corporate capture’ to describe such influence.293  For example, according to the World Health 

Organisation (hereinafter WHO), its efforts to implement international tobacco control policies 

were hindered by large tobacco corporations practising behavioural power in informal spaces, 

such corporations wielded financial power to influence WHO policy (directly or through 

mediators), discredit WHO or WHO officials to undermine WHO’s effectiveness, and stage 

media events to distract attention from tobacco-related WHO events.294  

 
287 Jodi Vittori, ‘A Mutual Extortion Racket: The Military Industrial Complex and US Foreign Policy – the 

Cases of Saudi Arabia and UAE’ (Transparency International 2019). 5-6. 
288 For example representatives of transnational businesses lobby for their interests in China. Scott Kennedy, 

The Business of Lobbying in China (Harvard University Press 2009); Stefanie Weil, Lobbying and Foreign 

Interests in Chinese Politics. (Palgrave Macmillan 2016).   
289 Friends of the Earth International, Corporate Europe Observatory, La Via Campesina, Jubilee 

South/Americas, Peace and Justice in Latin America/SERPAJ-AL, Polaris Institute, The Council of 

Canadians, The Transnational Institute, Third World Network, World March of Women, ‘Ending corporate 

capture of the United Nations’ (Joint Civil Society Statement) https://www.foei.org/wp-

content/uploads/2012/06/Statement-on-UN-Corporate-Capture-EN.pdf accessed 2 May 2019. 
290 Michael Useem, The Inner Circle: Large Corporations and the Rise of Business Political Activity in the U.S. 

and U.K. (Oxford University Press 1984).  62. An example is the relationship of the arms industry and the 

National Rifle Association in the US. ‘National Rifle Association Vows to Fight Arms Trade Treaty at U.N.’ 

Reuters (28 December 2012) <https://www.reuters.com/article/us-arms-treaty-nra-idUSBRE8BR03420121228> 

accessed 3 April 2019. 
291 The notion captures how powerful interests can use the law-making process to transfer wealth from others – 

usually the public at large through lobbying and influence over regulatory design. John Linarelli, Margot E 

Salomon and M Sornarajah, The Misery of International Law: Confrontations with Injustice in the Global 

Economy (First edition, Oxford University Press 2018). 208. 
292 Danielson (n 72). at 87. 
293 Corporate capture is defined as ‘the means by which an economic elite undermine the realization of human 

rights and the environment by exerting undue influence over domestic and international decision-makers and 

public institution’ Pearce Clancy, ‘Corporate Capture and Solidarity during Occupation: The Case of the 

Occupied Palestinian Territory’ (Cambridge Core Blog, 20 February 2020) <https://www-cambridge-

org.manchester.idm.oclc.org/core/blog/2020/02/20/corporate-capture-and-solidarity-during-occupation-the-

case-of-the-occupied-palestinian-territory/> accessed 11 March 2020. Also review ibid. 
294 The World Health Organization, ‘Tobacco Strategies to Undermine Tobacco Control Activities at the World 

Health Organization: Report of the Committee of Experts on Tobacco Industry Documents’ (2000) 

<https://apps.who.int/iris/bitstream/handle/10665/67429/67429_eng.pdf?sequence=1&isAllowed=y>. accessed 

9 November 2021.1-4.  

https://www.foei.org/wp-content/uploads/2012/06/Statement-on-UN-Corporate-Capture-EN.pdf
https://www.foei.org/wp-content/uploads/2012/06/Statement-on-UN-Corporate-Capture-EN.pdf
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Corporate behavioural power and its effects manifest differently across industries. For 

example, Oil and Gas industry representatives can seek to influence debates on environmental 

legislation,295 and the weakening of environmental policies can indirectly foster apt conditions 

for grievance leading to war.296 

  

In the context of industries directly involved in the war economy, the behavioural power of 

PMCs and extractive industries can have direct or indirect effects on the motivation, facilitation 

and continuation of war.297 Such power provides means for the pursuit of economic interest in 

the war economy. In this position, using the terminology of the social connections model,298 

corporate actors are endowed with power and privilege vis-à-vis the war economy but with 

minimal interest in considerations touching upon the subject affected by the war economy.  

 

As demonstrated by Brooks, corporations can greatly influence security affairs and have at 

times lobbied for war.299 In a report for Transparency International, Vittori provides some 

examples of how the defence industry has influenced public decision-making relevant to 

foreign policy and security decisions in the US.300 For instance, senator Howard Mackeon 

received considerable campaign contributions from several corporations in the defence 

industry from 1991 to 2014.301 After leaving office, he set up the Mckeon Group, a lobbying 

firm that signed on as a foreign agent for Saudi Arabia. During his time in office, Mckeon acted 

as a chairman of the House Armed Services Committee (2011-2015), which approved $10 

Billion in military sales to states including Saudi Arabia.  Similarly, Halliburton inc. lobbied 

 
295 Through consortiums such as American Fuel & Petrochemical Manufacturers. Ed Crooks and Nathalie 

Thomas, ‘Shell to Quit US Oil Lobby Group over Climate Change Clash’ (Financial Times, 2 April 2019) 

<https://www.ft.com/content/32544822-5547-11e9-91f9-b6515a54c5b1> accessed 2 May 2019. Sandra Laville 

‘Top Oil Firms Spending Millions Lobbying to Block Climate Change Policies, Says Report’ (the Guardian, 22 

March 2019) <http://www.theguardian.com/business/2019/mar/22/top-oil-firms-spending-millions-lobbying-to-

block-climate-change-policies-says-report> accessed 7 April 2021. 
296 Without adequate international regulation environmental issues might proliferate in a manner which 

increases the risk of war. Raleigh and Urdal (n 119); Barry S Levy, ‘Increasing Risks for Armed Conflict: 

Climate Change, Food and Water Insecurity, and Forced Displacement’ (2019) 49 International journal of health 

services 682. 
297 Brooks (n 119). 872-873 
298 Refer to Introduction. 
299 Brooks (n 119). 863, 865, 870-871. 
300 Vittori (n 132). 28. 
301 ibid.  
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for the privatisation of military logistics and for securing procurement contracts.302 People 

affiliated with Halliburton, such as Dick Cheney and Donald Rumsfield have served in high-

ranking positions in the US government.303 

 

The economic leverage of corporations also facilitates their capacity to simulate representations 

of themselves, in what is termed as corporate legitimating power.304 The corporate approach to 

public considerations can be designed according to its acts' representational value and cost. 

Representation is deeply interlinked with legitimacy,305 and the affirmation of a corporation's 

legitimacy often comes from its investors and from the public with the capacity to scrutinise 

corporate conduct.306  As a result, corporations can exploit their economic leverage and the gap 

between representation and reality to simulate an image of themselves as responsible actors to 

legitimise their conduct.  

 

These different forms of power allow corporations to directly practice their agency over 

communities. The public-private divide creates a cognitive block limiting a nuanced 

conceptualization of such agency. The exclusive framing of corporations as beings of economic 

legal regimes creates poverty in signifiers to describe its interrelations with public 

considerations. In other words, corporate power is masqueraded by the representation of the 

corporation as a private person.  

 

 

4. Concluding remarks  

 

 
302 Pratap Chatterjee, Halliburton’s Army: How a Well-Connected Texas Oil Company Revolutionized the Way 

America Makes War (Nation Books 2009). 69,70. 
303 ibid. 29-33. 
304 This form of power was coined by Steven Lukes, van Apeldoorn and de Graaff (n 130). 135; Corporations 

are practical agents in the semiotic process of creating their own signifiers. Paul Kockelman, Agent, Person, 

Subject, Self: A Theory of Ontology, Interaction, and Infrastructure (OUP 2013). 82. 
305 “It is this synoptic aspect of the corporate presence in our lives that significantly shapes how we think about 

corporations and makes the corporation appear to us as a ‘natural’ and permanent social institution.” Tombs (n 

46). 3. 
306 Fuchs refers to this form of power as discursive power, defined as ‘the ability to influence outcomes through 

promoting ideas, setting socials norms and expectations and even shaping identities’ Ruggie citing Fuchs. 

Ruggie (n 110). 325-6; Such representation is ensured by complex models that provide incomplete information, 

and rely on the inadequacy of the cognitive capacities of economic agents. James Stanfield and Michael Carroll, 

‘Governance and the Legitimacy of Corporate Power: A Path for Convergence of Heterodox Economics?’ 

(2004) xxxviii Journal of economic issues 363. 364. 
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The mainstream representation of the corporation as a rational, national and private person 

confers unto the corporation a privileged position vis-à-vis the international community. Like 

a person who represents themselves as something that they are not to gain the trust of the 

community. As an agent partaking in economic activities, its relations with states are 

represented as a contractual affair only translatable in terms of economic laws. Opportunities 

of exploitation, that heighten in the context of the war economy, could then be hidden in the 

tension underlying these representations.  
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Chapter Two: The Representation of Corporate 

Agency in International Law  

 

This chapter takes the inquiry further by investigating the encounter between the optic of 

international legal language and the traditional representation of the corporation. Herein, the 

same questions are posed about the representation of the corporation as an actor and the extent 

of its agency, yet in the normative context of international subjectivity and responsibility 

particularly in the context of war.  

 

Under the prism of responsibility in legal systems of signs, the agent is perceived through the 

lens of subjectivity and their positioning through the allocation of rights and obligations. 

Accordingly, by outlining questions on corporate subjectivity, rights and obligations, the first 

section asks how corporate agency is traditionally represented in international law?  

 

The chapter then takes a closer look at the anatomy of the optic through a short historical 

account of law-making efforts aimed at redefining the representation of the corporate actor in 

international law. This account reflects on the role of the political in shaping the representation 

and its underlying theoretical presumptions.  

 

1. The Corporation as a Subject of International Law  

 

Searle defines declarations that create an institutional reality as status functions.307 This section 

embarks from the premise that international subjectivity is a status function that recognises the 

agency of a given actor in the international sphere; such recognition can be conceptualised as 

an endorsement of the responsibility which comes with great power.308  To be a subject of 

international law is to be directly within its optic of assessment. Consequently, this section 

 
307 John R Searle, Making the Social World: The Structure of Human Civilization (Oxford University Press 

2010). 13. 
308 The idea that great responsibility is an inseparable result of great power originates from the working papers 

of the French constitution of 1793 “Les Représentans (sic) du peuple […] doivent envisager qu’une grande 

responsabilité est la suite inséparable d’un grand pouvoir.” Collection Générale Des Decrets rendu par la 

Convention Nationale (May 1793) 117. Also refer to Clyde Eagleton, The Responsibility of States in 

International Law (New York University Press 1928). 152. 
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contends that recognising an actor’s agency as an international actor is inferred from its status 

function as an international subject.  

 

With the inferential relationship of subjectivity and agency in mind, this section first discusses 

the discourse on international subjectivity generally, and then turns to the corporate agent's 

international subjectivity.  

 

  1.1. International legal subjectivity 

   

If we were to accept that international law is exclusively about, and by states, then the question 

of international subjectivity would be of no value. State-centricity was fundamental in the early 

understanding of international law.309 One cannot ascertain that this has formally changed; 

however, the exclusivity of the state’s claim to international subjectivity was officially distilled 

in the early days of contemporary international law by the ICJ in the reparations case (1948).310 

The court recognised international organisations (in this case, the United Nations) as 

international subjects within the parameters of their purposes and functions.311 This decision is 

at the heart of discourses on ‘non-state actors’ and ‘international subjectivity’. Portmann finds 

that the court’s approach to subjectivity, in this case, follows ‘the recognition conception’, 

where an actor is a subject of international law if it is recognised as such by the will of other 

states.312 If international organisations can be subjects of international law, then who else can 

be a subject? Who decides? And what are the criteria for such subjectivity?  

 

This discussion conjointly pertains to the notions of international subjectivity and international 

 
309 Such an opinion is often traced back to the lotus case “International Law governs relations between 

independent states” Case of the SS Lotus (Judgment) [1927] PCIJ Series A No.10 at 18; Similarly, the 

Permenant Court of International Justive (PCIJ) asserted that the individual has no direct rights in international 

law “by taking up the case of one of its subjects and by resorting to diplomatic action or international juridical 

proceedings on his behalf, a state is in reality asserting its own rights …. Once a state has taken up a case on 

behalf of one of its subjects before an international tribunal, in the eyes of the latter the state is the sole 

claimant”  in The Mavrommatic Palestine Concessions (Greece v. UK) (Jurisdiction)[1924] PCIJ Series No. 2 at 

12.  review Roland Portmann, Legal Personality in International Law (Cambridge University Press 2010). 42-

79.  
310 As noted by portmann, ‘the recognition conception’ is where the state is presumed as the main international 

subject. “however, states can overcome this presumption by (creating and) recognizing non-state entities as 

limited international persons”  and this remains the dominant position ibid.  Portmann 48, 110.  
311 Reparation for injuries suffered in the service of the Nations (Reparations case) (Advisory Opinion) [1949] 

ICJ Rep 174 at 180. This position was later affirmed in The interpretation of the agreement between of 25 

March 1951 between the WHO and Egypt (Advisory Opinion) [1980] ICJ Rep. 73, at 89-90, para.37.  
312 Portmann (n 975). 81-84.  
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legal personality. Some equate the notions with each other, while others differentiate between 

them.313 From the perspective of Klabbers, subjectivity is a status conferred by the academic 

community, whilst personality is a status conferred by the legal system.314 For our purposes 

here, I focus on the term ‘subjectivity’, as the term ‘legal personality’ is pre-emptively equated 

with an organicist (or anthropomorphic) analogy to understand the collective as previously 

discussed.315  

 

On some level, subjectivity is a status function that can concurrently create or be derived from 

the existence of international rights and responsibilities. 316 To escape the reflexive nature of 

this relationship, we can derive other constitutive indicators to infer international subjectivity 

from the academic discussion on the subject matter. Such indicators include (1) the level and 

status of the actor’s participation in the international community; (2) and the existence of some 

form of community recognition or acceptance of the actor’s status.317 

 

A conceptual difficulty underlies the notion of ‘participation’, which can be both an indicator 

and a result of subjectivity. Some scholars opt for a dynamic understanding under which 

participation is the practice of a measure of power,318 which can be said to be political and 

international.319 Others seek to identify static concepts for the identification of participation, 

such as: involvement in the creation and development of law, bringing and receiving 

international claims, receiving and sending delegations, treaty-making capacities and so 

 
313 Cathrine Brolmann and Janne Nijman, ‘Legal Personality as a Fundamental Concept of International Law’ in 

Jean d’Aspremont and Sahib Singh (eds), Concepts for international law – contributions to disciplinary thought 

(Elgar 2017). 678,679. 
314 Jan Klabbers, An Introduction to International Organizations Law (Cambridge University Press 2015). 43. 
315 Refer to Chapter One. Section 1. 
316 Ian Brownlie and James Crawford, Brownlie’s Principles of Public International Law 9th ed. (Oxford 

University Press 2012). 115. “in  short,  by playing back  and  forth  across  terminal  and  categorical  

boundaries  and playing with  the  very  nature  of  human  understanding  —  reflexive   processes redirect 

thoughtful  attention to the faulty or limited structures of thought, language,  and  society” Barbara Babcock, 

‘Reflexivity: Definitions and Discriminations’ (1980) 30 Semiotica 1. 5. 
317 Malcolm N Shaw, International Law (Cambridge University Press 2021). 197.  
318 The identification of this conceptual difficulty is attributed to Jean d’Aspremont (n 933). 1,2.   
319  For example: Portmann coins ‘the actor conception’ to describe the scholarly conception of participation as 

‘effective power’ in the international decision-making process. “the organization is a political body, charged 

with political tasks of an important nature” Portmann (n 975). 126,137, 208. Clapham argues for the 

strengthening of the value of assessments which focus on the actor conception. Andrew Clapham, ‘The Question 

of Jurisdiction under International Criminal Law over Legal Persons: Lessons from the Rome Conference on an 

International Criminal Court’ in Menno T. Kamminga and Saman Zia-Zarifi (eds), Liability of Multinational 

Corporations Under International Law (Brill 2000). 139, 191-193.   As to the claim that such participation 

ought to be political and international, it rests on the reasoning of the ICJ in the reparations case “it is difficult to 

see how such a convention could operate except upon the international plane” ICJ Reparations case 179. “If an 

entity is given a range of powers and is distanced sufficiently from municipal law, an international person 

maybe involved, but it will require careful consideration of the circumstances” Shaw (n 982). 249.  
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forth.320  

 

Similarly, a conceptual difficulty underlies the notion of ‘recognition’. Does it require a formal 

declaration by an authoritative body, or is it deducible from the existence of participation that 

is itself formally recognised?  Thus far, there is no definitive answer, as subjectivity has 

‘remained immune from any formal capture’ despite the ‘contemporary pluralization of global 

law-making mechanisms’.321 Portmann assumes that any entity addressed by an international 

norm is an international person; such an address is a form of recognition that does not have to 

be explicitly derived from state will.322  Whilst the ICJ, in a functionalist reading, relied on the 

principles of general international law to reason that international legal subjectivity can be 

inferred from state recognition of the functions and rights of the United Nations, which in their 

turn ‘can only be explained on the possession of a large measure of personality’.323 From a 

different perspective, Klabbers, who takes on a broader understanding of the notion, finds that 

the academic community has the capacity to confer this status.324  

 

In response to the conceptual difficulties that arise with the ascertainment of international 

subjectivity, some scholars opt for the endorsement of categories which provide quasi-

international subjectivity. In this respect, Crawford endorses the existence of a ‘special status’ 

for international actors who are participants in international affairs.325 Similarly, Kirchner 

provides a three-fold typology of international subjectivity based on different forms of 

participation.326 Conversely, the New Haven School scholars dismiss the status function 

altogether and advocate for a broader category of ‘participants’.327  

 

 
320 Building on the reparations case, Klabbers identifies the indicators as: (1) the capacity to enter treaties; (2) 

the right to bring and receive international claims; and adding to the ICJ (3) the right to receive and send 

missions.  Klabbers, An Introduction to International Organizations Law (n 980). 4 
321  Jean d’Aspremont (n 933). 1,2, 6. 
322 “it is neither necessary nor sufficient to be recognized by states in order to acquire international legal statues, 

however, recognition can have considerable evidential value, especially when the personal scope of an 

international customary norm has to be determined” Portmann (n 975). 272.  Brownlie and Crawford find that 

the determination of subjectivity can be a question for customary law. Brownlie and Crawford (n 981). 115. 
323 ICJ the reparations case 179 
324 Klabbers, An Introduction to International Organizations Law (n 980). 43. 
325 Brownlie and Crawford (n 981). 118-121. 
326 This typology includes: full subjects, partial subjects and particular subjects. Stefan Kirchner, ‘The Subjects 

of Public International Law in a Globalized World’ (2009) 2 Baltic journal of law & politics 88. -91. 
327 Eisuke Suzuki ‘Non-state Actors in a Policy Perspective’ in Math Noortmann, August Reinisch and Cedric 

Ryngaert (eds) Non-state Actors in International Law (Hart 2015). 33-35. Also review discussion in Lustig (n 

917). 180-181. And in under ‘the actor conception’ Portmann (n 975). 208- 242.  
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Expressing distaste for the existing formal framework, Jessup, Lauterpacht and Clapham have 

expressed the need for reactivity in identifying international subjectivity.328 In the same light, 

Nijman takes this conceptual difficulty as a premise to evaluate international law’s relation to 

justice through the subject. Adopting the perspective of natural law theory on justice, she 

proposes a shift from an understanding premised on recognition to a relational understanding 

that is focused on relations/privilege towards other(nes)s in the determination of subjectivity.329 

 

The persistence of such conceptual difficulties suggests that the formal determination of the 

status function of international subjectivity is a question of international will as defined by 

politics rather than a question of law.330 Cutler describes this conceptual difficulty as a 

‘disjunction between theory and practice’, which fosters a crisis in legitimacy.331 The corporate 

actor presents an ideal case study to demonstrate the tensions generated by such conceptual 

difficulties under the auspice of ‘international subjectivity’.  

 

  1.2. The traditional position on international corporate subjectivity 

 

To begin with, as demonstrated in the first chapter,332 the corporate agent has political capacity, 

which is both substantial and international in its capacity to affect communities transnationally. 

More so, corporations do meet some of the static indicators of participation, such as: 

 

(1) Having direct and indirect law-making capacities. Such capacities are more apparent in the 

 
328 Lauterpacht advocated for an individualist understanding international subjectivity under which all humans 

are subjects of international law. Hersch Lauterpacht, ‘The Subjects of the Law of Nations’ (1947) 63 Law 

Quarterly Review.173-177. This perception is coined as the ‘individualist conception’ by Portmann, who also 

finds its residue in the works of Alvarez, Krabbe and Scelle (whose work influenced that of Jessup), Portmann 

(n 975). 126.  also refer to: Math Noortmann, ‘Transnational Law: Philip Jessup’s Legacy and Beyond’ in Math 

Noortmann, August Reinisch, and Cedric Ryngaert (eds), Non-state Actors in International Law (Hart 2015). 

57, 63 - 67. Also review Andrew Clapham (n 984).  
329 Nijman (n 834). 56. Nijman’s position aims to bring notions of natural law back to the forefront of our 

thinking about the individual in international law. 
330 “It is thus probable that the criticism of the accepted doctrine in the matter of the subjects of international law 

cannot be separated from the challenge to the twin positivist doctrine of international law as emnanting 

exclusively from the will of states” Hersch Lauterpacht (n 993).176. “subjects doctrine displays highly political 

characteristics” Jan Klabbers ‘(I Can’t Get No) Recognition: Subjects Doctrine and the Emergence of Non-State 

Actors’ in Jarna Petman and Jan Klabbers (eds) Nordic Cosmopolitanism. Essays in International Law for 

Martti Koskenniemi (Nijhoff, 2003). 351, 369.  
331 Claire Cutler, ‘Critical Reflections on the Westphalian Assumptions of International Law and Organization: 

A Crisis of Legitimacy’ in Andrea Bianchi (ed), Non-state Actors and International Law (Ashgate 2015). 19, 

33-4. 
332 Refer to Chapter One, Section 3. 
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realm of economic laws.333  

 

(2) Having the capacity to enter and enforce international agreements with states. In this 

respect, at the Texaco v. Libya arbitration case, the tribunal held that the contract between the 

corporation and the state was ‘internationalised’, declaring the corporations involved as 

international subjects for the purpose of oil concession contracts.334  

 

Such indicators of participation have led some to argue that corporations do at least have some 

form of international subjectivity.335 However, from the formal perspective of international law, 

corporations are predominantly perceived as subjects of the state and objects of international 

law (on an equal footing as individuals).336 Lustig demonstrates that the exclusion of 

corporations from international legal institutions was solidified in the ICJ’s judgement in the 

Anglo-Iranian Oil Co. case (1952). The case pertained to the nationalisation of the Anglo-

Persian oil company (later known as British Petroleum), where the court excluded issues 

pertaining to corporate affairs from its jurisdiction. 337 Affirming the representation of the 

corporation as a private person. Lustig shows that the effect of the judgement in the first 

instance was in support of Iran’s decolonising efforts.338 Nonetheless, later informal efforts by 

the US and Britain to undermine Iranian sovereignty, followed by the creation of 

compartmentalised spaces of international investment law, resulted in the opposite result, ‘for 

it failed to immunize the Iranians against further colonial economic influence and control’.339 

 

The Iranians argued for a rigid understanding of the private-public distinction to promote a 

post-colonial agenda, and the court endorsed their rigid position.340 In the same period as the 

case was under consideration by the court, Philip Jessup was presenting his work on 

 
333 Refer to discussion on corporate structural and behavior power in Chapter One, Section 3.  
334 Texaco Overseas Petroleum Company and California Asiatic Oil  Company v. The Government of the Libyan 

Arab Republic, (award on the merits) [1979] 53 ILR 422 at 177, 182. paras. 46-8. 
335 Nowrot (n 927). 829. Brownlie and Crawford (n 981). 121; For further discussion of the corporation’s 

indicators of subjectivity review. Claire Cutler (n 996). 24-33. 
336 Cutler (n 60). 36. 
337 “The document bearing the signatures of the representatives of the Iranian Government and the Company has 

a  single purpose :  the purpose of regulating the relations between that Government and the Company in regard 

to the concession. It does not regulate in any way the relations between the two Governments.” Anglo-Iranian 

Oil Co. case (United Kingdom v. Iran) (Preliminary objections) [1952] ICJ Rep 2 at 112. 
338 Lustig (n 917). 167. 
339 ibid. 174.  
340 ibid. 173. The classification of this position as rigid is demonstrated in the dissenting opinion of judge 

Alvarez, where he puts forth the claim that new international law requires a socially responsive normative 

position. Dissenting Opinion of Judge Alvarez, Anglo-Iranian Oil Case 125-129.  
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transnational law, rooted in dissatisfaction over the rigidity of such positions. For Jessup, 

theoretical presumptions upholding the distinctions between civil and criminal law, national 

and international, private and public “have developed beyond the boundaries of their historic 

justifications, largely through the use of legal fictions”.341 

 

The court's position later carved how the corporate actor came to be represented, as the 

parameters of its agency vis-à-vis public considerations came to be perceived as subordinate to 

that of the state. The depth of this subordination is illustrated in positivist perspectives on the 

matter. In this respect, Crawford argues that the absence of corporate subjectivity in 

international law is a willful legal exclusion.342 He does not entirely deny the need or existence 

of international responsibilities for corporations; however, he holds that any international 

responsibilities of the corporation are indirectly enforceable through the state as a result of the 

horizontal effect of international norms as per the doctrine ‘Drittwirkug’.343 This doctrine, 

which the European Court of Human Rights endorsed, decrees that a state is responsible for 

failure to prevent a violation of international law by a private person or entity, 344 such a 

responsibility indirectly reflects on how corporate obligations are understood. Similarly, 

Vazquez finds arguments that justify the ‘placement of direct obligations on corporation actors’ 

dismissive of the doctrinal premises of international law.345   

 

In the same ethos, under the framework of the ‘Responsibility of States for Internationally 

 
341 Jessup finds that the notion of international law itself bears the risk of distortion as it eludes to the idea that 

this law only governs inter-state relations, he provides the alternative notion of transnational law to govern 

relations among agents beyond the borders of one state. Philip Jessup ‘Transnational Law: Storrs Lectures on 

Jurisprudence’ (Yale University Press, 1956) 70; also review his critique of the civil and criminal disctinction at 

64, 106; critique of the private public distinction stating that “the use of transnational law would supply a larger 

storehouse of rules on which to draw, and it would be unnecessary to worry whether public or private law 

applied in certain cases” at 15; overall transnational law “includes both civil and criminal aspects, it includes 

both what we know as public and private in international law, and it includes national law, both public and 

private” at 106.  
342 “They –Corporations- remain entities created by the national law of their place of incorporation.” Amicus 

Curiae Professor by James Crawford submitted to the US Supreme court in  The Presbyterian Church Of Sudan, 

et al. v. Talisman Energy, Inc. And Republic Of The Sudan [2010] Supreme Court of the United States, Case  

No. 09-1418 https://www.scotusblog.com/wp-content/uploads/2010/07/09-1418_Amicus-brief-of-Professor-

James-Crawford.pdf last accessed 15 November 2021 at 4,9, 11. 
343 Ibid. Carlos Vázquez, ‘Direct vs. Indirect Obligations of Corporations under International Law’ (2005) 43 

Columbia journal of transnational law 927. 
344 Andrés Felipe LÓPEZ LATORRE, ‘In Defence of Direct Obligations for Businesses Under International 

Human Rights Law’ (2020) 5 Business and human rights journal 56. 68. 
345 Vázquez (n 1008). 

https://www.scotusblog.com/wp-content/uploads/2010/07/09-1418_Amicus-brief-of-Professor-James-Crawford.pdf
https://www.scotusblog.com/wp-content/uploads/2010/07/09-1418_Amicus-brief-of-Professor-James-Crawford.pdf
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Wrongful Acts’ (hereinafter ARISWA),346 a state can be held responsible for the actions of a 

given corporate actor when it has been empowered to exercise elements of governmental 

authority or when it is acting under the direction or control of the state.347 ARISWA does not 

specify what ‘governmental’ authority is. Yet, the commentaries indicate that determining what 

constitutes ‘governmental’ authority is decided with reference to the given ‘particular society, 

its history and traditions’.348 The commentary refers to two examples of such functions: (1) 

corporations running detention facilities and thus exercising an aspect of judicial authority; (2) 

airlines exercising aspects of immigration control.349 The commentary stresses that this form 

of attribution is to be understood narrowly.350  

 

In the context of war, the supply of goods and services directly related to the conduct of 

hostilities can fall under governmental authority. In this respect, there is increasing scholarly 

agreement that conducts such as combat missions or detention and interrogation in the course 

of war (as with services of private combat corporations) is attributable to the hiring state as 

governmental authority.351 Yet this category is very restrictive as it requires the contractor's 

formal or de facto integration in the armed forces.352  

 

An opportunity to contest this representation presented itself during the UN talks of July 1998 

on the Rome Statute. The French delegation proposed to include corporate agents as subjects 

under the Rome Statute. 353  The delegation reasoned that the inclusion of corporate legal 

personality ensures access to remedy, the penalization of the corporate body, and the 

acknowledgement of its capacity to undertake international crimes.354 Several states responded 

to the proposition with reluctance. Such reluctance was expressed with several concerns: (1) 

substantive concerns, given the difficulty posed by the notion to the legal imagination of some 

 
346 ‘Draft Articles on Responsibility of States for Internationally Wrongful Acts, with commentaries, in Report 

of the International Law Commission on the Work of its Fifty-third Session’, UN GAOR, 56th Sess., Supp. No. 

10, at 43, UN Doc. A/56/10 (2001) Annex to GA Res. 56/83 (12 Dec. 2001). [hereinafter ARISWA]. 
347 ARISWA Art. 5; Carlos Vázquez, ‘Direct vs. Indirect Obligations of Corporations under International Law’ 

(2005) 43 Columbia journal of transnational law 927. 933. 
348 ARISWA 43. 
349 Ibid. 
350 Ibid. 
351 Carsten Hoppe, ‘Passing the Buck: State Responsibility for Private Military Companies’ 19 European Journal 

of International Law 989. 991; Chia Lehnardt, ‘ Private Military Companies and State Responsibility ’ , in 

Simon Chesterman and Chia Lehnardt (eds), From Mercenaries to Market: the Rise and Regulation of Private 

Military Companies (2007). 139-158. 
352 ibid. Hoppe ‘Passing the Buck’. 
353 Andrew Clapham (n 984).147. 
354 ibid. 147. 
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jurisdictions, and fears that it will be instrumentalized to prosecute state actors indirectly;355 (2) 

practical concerns which included the short-time frame offered to the delegates and fears that 

such a clause would deter ratification of the statute; 356 (3) and lastly, there were political 

concerns which deterred future attempts to rediscuss the possibility of instating such a status 

function.357 Such positions ascertained the limitations in the representation of the corporate 

actor in international law.358 

 

There have been attempts to overcome this exclusion, especially in the context of ICL, but they 

remain marginal. In 2019, the ILC proposed holding legal persons liable for crimes against 

humanity under Article 5 (7) of its draft Convention on the Prevention and Punishment of 

Crimes against Humanity,359 reasoning that such liability already exists lex lata in numerous 

other instruments of international law.360 The proposition was once again met with reluctance 

and eventually not adopted. 361  Other similar efforts were more successful, but their effect 

remains limited. For example, the Special Tribunal for Lebanon held that corporate actors could 

be condoned for the crime of contempt;362 and the Malabo protocol, which amended the statute 

 
355 ibid.157. 
356 ibid. 157; Leigh A Payne and Gabriel Pereira, ‘Corporate Complicity in International Human Rights 

Violations’ (2016) 12 Annual Review of Law and Social Science 63. 69.David Scheffer, ‘Corporate Liability 

under the Rome Statute’ (2016) 57 Harvard International Law Journal 35. 38; Michael J Kelly, Prosecuting 

Corporations for Genocide (Oxford University Press 2016). 363. 
357 Clapham demonstrates this in his discussion of the pressure to acceptance that ‘there was no time to work out 

acceptable solutions’ and the disappearance of the subject matter from later discussions on the statute.  Andrew 

Clapham (n 984). 157,158. 
358 “In determining the exact obligations of business in relation to fundamental rights, there is a need for much 

development both at the international and national levels” David Bilchitz, ‘The Necessity for a Business and 

Human Rights Treaty’ (2016) 1 Business and human rights journal 203. 210. 
359 The draft Article state the obligation of states to ‘take measures, where appropriate, to establish the liability 

of legal persons for the offences referred to in this draft article. Subject to the legal principles of the State, such 

liability of legal persons may be criminal, civil or administrative.’ ILC, ‘Third report on crimes against 

humanity’(4 August 2017) UN Doc. A/CN.4/704 at 155. 
360 “There are several treaties that address the liability of legal persons for criminal offences, notably: the 1973 

International Convention on the Suppression and Punishment of the Crime of Apartheid; the 1989 Basel 

Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal; the 1999 

International Convention for the Suppression of the Financing of Terrorism;366 the 2000 United Nations 

Convention against Transnational Organized Crime; the 2000 Optional Protocol to the Convention on the Rights 

of the Child on the sale of children, child prostitution and child pornography; the 2003 United Nations 

Convention against Corruption; the Protocol of 2005 to the Protocol for the Suppression of Unlawful Acts 

Against the Safety of Fixed Platforms Located on the Continental Shelf; and a series of treaties concluded 

within the Council of Europe. Other regional instruments address the issue as well, mostly in the context of 

corruption.” The committee reasoned that the existence of such references demonstrates the inclusion of legal 

persons is in order. ILC, ‘Report of the the Sixty-ninth session’ (2017) UN Doc.A/72/10 paras 46, 47. 
361 UNGA ‘Report of the International Law Commission on the work of its sixty-eighth session’ (05/12/2016) 

UN Doc A/C.6/71/SR.26 at para 6. 
362 In the cases of New TV S.A.L. and Akhbar Beirut S.A.L [2018] (Judgement) the Special Tribunal for 

Lebanon, Case No. STL-14-06 the tribunal decided to hold corporate legal persons liable for the crime of 

contempt. Some have argued that the court had overridden the concept of legality in this decision. Jens Iverson, 

‘A Molotov Cocktail on the Principle of Legality: STL Confirms Contempt Proceedings against Legal Persons’ 
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of the yet-to-be-established African Court of Justice and Human Rights endorsed corporate 

legal personality.363  

 

Clapham notes that there is a “strong resistance to including entities such as transnational 

corporations in a discussion about the subjects of international law.”364 Clapham’s perspective 

stresses the element of state will, as affected by politics, in shaping this exclusion.365 

Underlying this exclusion is a robust theoretical reaffirmation of the ‘public-private’ divide, as 

this theoretical presumption is used to override the conceptual difficulties and uphold the 

exclusion. 366   

 

The exclusion of an actor from the status function of international subjectivity places them out 

of the optic of international legal assessment, indirectly denying their capacity to affect 

international public considerations in independence of the state, let alone the appreciation of 

its characteristics as an agent. This representation builds on the traditional representation of the 

corporation as a private actor. Such an exclusion serves the interests of corporations,367 and 

leaves a void in the normative imaginary of international corporate conduct, to be filled by 

neoliberal ideology. 

 

When a claim pertaining to harm caused by corporate involvement in war is put forth, the 

conceptual difficulties presented under the auspice of ‘subjectivity’ leave a wide margin of 

appreciation for the court. In France, several NGOs raised claims against the corporations 

Alstom and Veolia for their involvement in the construction of roads leading to Israeli 

 
(Spreading the Jam, 6 October 2014) <https://dovjacobs.com/2014/10/06/a-molotov-cocktail-on-the-principle-

of-legality-stl-confirms-contempt-proceedings-against-legal-persons/> accessed 14 April 2021. 
363 Protocol on amendments to the protocol on the statute of the African Court of Justice and Human Rights 

Annex article 1 (3); for a discussion refer to: Taygeti Michalakea, ‘Article 46C of the Malabo Protocol: A 

Contextually Tailored Approach to Corporate Criminal Liability and Its Contours’ (2018) 7 International human 

rights law review 225. 
364 Andrew Clapham, Human Rights Obligations of Non-State Actors (Oxford University Press 2006). 76. 
365 “The exclusion of non-natural persons can be seen as the consequence of a ‘rule of procedure’ rather than the 

inevitable result of application of international criminal law” Andrew Clapham, ‘Extending International 

Criminal Law beyond the Individual to Corporations and Armed Opposition Groups’ (2008) 6 Journal of 

international criminal justice 899. 902. 
366 Cutler demonstrates how the traditional understanding of legal personality constitutes the core upholding the 

private-public distinction in international law. Cutler (n 60). 36. Also refer to discussion on the public-private 

divide in the Conclusion.  
367 ‘Corporations benefit from their international non-status. Non-status immunizes them from direct 

accountability to international legal norms and permits them to use sympathetic national governments to parry 

outside efforts to mold their behavior’ Jonathan I Charney, ‘Transnational Corporations and Developing Public 

International Law’ (1983) 1983 Duke law journal 748. 767. 
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settlements. The claimants argued that such involvement renders the corporations directly 

complicit in the violation of articles 49 and 53 of the Fourth Geneva Convention, which 

prohibit the forceful transfer of civilians and the destruction of private property.368 The 

Versailles Court of Appeal dismissed the case on the premise that corporations were not bound 

by IHL, as it was only binding to states. 369  The judgement stressed the absence of corporate 

international subjectivity.370  

 

A similar issue was faced by some victims taking their claims in US courts under the Alien 

Tort Act, where the court’s position on the subject matter is in flux. In the case of  

Doe v. Unocal (1997), the subsidiary of the extractive corporation Union Oil Corporation of 

California had hired paramilitaries to protect the Yanada gas pipeline project, and the 

paramilitaries committed violations against Burmese people.371 In the first instant, the court 

asserted that corporations are subjects of international law. 372 The court upheld a similar 

position in the Presbyterian church of Sudan vs Talisman (2003) (now BP).373 Nevertheless, 

this position was later retracted in cases such as Saleh, et al. v. Titan, et al. which pertained to 

a PMC corporation involved in systematic torture during the occupation of Iraq. The court 

dismissed the case on the premise that private agents cannot be prosecuted for crimes under 

international law.374  

 

In Kiobel v. Royal Dutch Petroleum Co., which also discussed the involvement of the extractive 

industry against civilians in war, the court established a procedural assumption against 

 
368 Cour d’Appel De Versailles, R.G. N° 11/05331 (22 Mar 2013) at 19  http://www.france-

palestine.org/IMG/pdf/decision_de_la_cour_d_appel.pdf accessed 9th of January 2020 
369 “Le contenu de ces différents textess’appliquent à l’Etat d’Israel en sa qualité departie occupante, signataire 

du contrat de concession avec la société Citypass. Si les contratssignés ont en commun d’avoir permis la 

construction du tramway de Jérusalem, ils n’enconservent pas moins leur autonomie juridique.  Ibid. at 21. 
370 “les sociétés intimées morales de droit privé qui ne sont pas signataires des conventions invoquée, ni 

destinataires des obligations qui les contiennent, ne sont pas, en conséquence, des sujets de droit international. 

Dépourvues de la personnalité internationale, elles ne peuvent se voir opposer les différentes normes dont se 

prévaut l’appelante » ibid. at 23. 
371 Review factual account in William J Aceves, ‘Doe v. Unocal. 963 F.Supp. 880.’ (1998) 92 The American 

Journal of International Law 309. 
372 The nation was colonialized by the British (who had nurtured ethnic armies before leaving it) until 1948. 

Following decolonization the newly found state remained in a continuous state of insurgency as different 

powerful militaries were present within its borders. Mandy Sadan, ‘Ethnic Armies and Ethnic Conflict in 

Burma: Reconsidering the History of Colonial Militarization in the Kachin Region of Burma during the Second 

World War’ (2013) 21 South East Asia Research 601. 604. 
373  The Presbyterian Church Of Sudan, et al v Talisman Energy, Inc And Republic Of The Sudan.[2003] District 

Court of the United States, Case No. 244 F. Supp. 2d 289 at 308-313. 
374 Haidar Muhsin Saleh et al. v. Titan Corporation, [2009] United States Court of Appeals for the district of 

Colombia circuit, Case No. 08-7008. at 27,28. 

http://www.france-palestine.org/IMG/pdf/decision_de_la_cour_d_appel.pdf
http://www.france-palestine.org/IMG/pdf/decision_de_la_cour_d_appel.pdf
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extraterritorial jurisdiction for corporate involvement in violations outside the US.375  This 

position was affirmed in Jesner v. the Arab Bank where the court contented that the Alien Tort 

Act does not cater to extraterritorial cases against corporate agents.376 In this case, the 

jurisdictional veil obscured the optic’s perception of the corporate agent.  

 

The durability of the blind eye towards the political capacity of the corporation is sustained by 

the public-private distinction. As discussed in the introduction, the ‘Political Question 

Doctrine’ was instrumentalized in Corrie v. Caterpillar inc. to rule out consideration for 

corporate involvement in violations committed by a state who is an ally of the US.377 Similarly, 

in Mohamed et al. v Jeppensen Dataplan, inc,378 the defendant, which was a private security 

corporation and a subsidiary of Boeing, was allegedly involved in the facilitation of rendition 

flights in the context of war; the claimants argued that such involvement facilitated, among 

other things, torture. 379 In its defence, Jeppensen argued that it was prohibited by the ‘state 

secrets doctrine’ from discussing the relevant facts, the court agreed and dismissed the case. 380  

The court’s reasoning was not receptive to the fact that much of the disputed facts were public 

by then, and the existence of the Extraordinary Rendition program was not a secret in itself.381 

By taking this position, the court asserted a representation where the agency of Jeppensen is 

subordinated to the state.  

 

The status function of international subjectivity is the identification of an actor as an agent who 

hold rights and responsibilities on the international plain. Thus far, it has been demonstrated 

that there is no formal recognition of this status function or direct international responsibilities 

on corporations. Yet, the tone of the conversation shifts from contingent uncertainties to 

assertive statements when discussing the international rights of corporations. This assertiveness 

is rooted in an expansive understanding of corporate diplomatic protection originating in the 

 
375 As such the supreme court in kiobel did not affirm the notion that customary IL excluded corporate liability, 

as it reached the same conclusion of dismissing the case on the basis of the presumption against extra 

territoriality that can only be mitigated when the case ‘Touches and concerns’ the United States of America. 

Kiobel v. Royal Dutch Petroleum Co (n 771).  1. 
376 Jesner v Arab Bank. [2014] US Court of Appeals Second Circuit, Case No.13‐3605  at 24. 
377 Grietje Baars, ‘Corrie et al v. Caterpillar: Litigating Corporate Complicity in Israeli Violations of 

International Law in the U.S. Courts’ (2015) 11 Islamic & Middle East Law. 97,134. 
378 Mohammed et al v Jeppensen et al.[2010] US District court of appeals, No. 08-15693.  
379 Michael P Jensen, ‘Torture and Public Policy: Mohamed v. Jeppesen Dataplan, Inc. Allows “Extraordinary 

Rendition” Victims to Litigate around State Secrets Doctrine’ (2010) 2010 Brigham Young University law 

review 117. -119. 
380 Mohammed et al. v. Jeppensen et al (n 1044). para 14. 
381 The court asserted that it has reviewed the documents and that the concealment is not to hide an illegal act 

but rather to protect legitimate national interest in accordance with Holder Memo. ibid.at para. 17. 
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Barcelona Traction case.382 In its decision, the ICJ endorsed a form of indirect international 

subjectivity for the corporation premised on the diplomatic protection granted to the corporate 

actor. 383  The decision also stresses the representation of the agency of the corporation as 

subordinate  to the state.384 It endorses the limitation of corporate moral agency within the 

interests of the shareholders.385 Lusting finds that this case marked the externalisation of 

investor relations outside the realm of the United Nations, as it encouraged economically 

advanced states to seek alternative venues to protect their investments.386  

 

The diplomatic protection of the corporate actor is one of the building blocks of the 

international investment law regime, which provides a net of protections for transnational 

corporate activity, upon which corporations can directly act without the mediation of the home 

state. 387 Herein, international corporate agency was to be perceived strictly in the language of 

investor protection, as it was the international normative space where corporate subjectivity 

was endorsed. This move marked the ‘shift in the conception of the corporate entity in 

international law and international relations, towards an autonomous, private – rather than 

public – actor’.388  

 

The Barcelona Traction case played a role in internalizing the representation of the corporation 

as a private person into the international legal optic. It established a chilling effect that 

prevented conceptualization of the transnationality and substantiality of corporate power that 

manifest in its capacity to affect communities across borders.  Chimini finds that ‘diplomatic 

protection’ was instrumentalised to bring states within ‘the orbit of trade’ in a manner that 

 
382 Belgium sought to extend diplomatic protection to its citizens as shareholders, the court refused the claim as 

it would have created an atmosphere of insecurity in international economic relations. ‘I.C.J. Descion in 

Barcelona Traction Case (Diplomatic Protection of Corporations and Shareholders; Nationality of Claims)’ (n 

757). 
383 “International Law is called upon to recognize institutions of municipal law that have an important and 

extensive role in the international field”  “In allocating corporate entities to States for purposes of diplomatic 

protection, international law is based, but only to a limited extent, on an analogy with the rules governing the  

nationality of individuals.”  ibid. para. 38,70. 
384 “International law has had to recognize the corporate entity as an institution created by states in a domain 

essentially within their domestic jurisdiction” ibid para. 38.  
385 “In seeking to serve its own best interests, the company will serve those of the shareholders too” Ibid. 42. 
386 Lustig (n 917). 182,183.  
387 “Foreign investment protection law in the 19th century developed within a branch of international law known 

as diplomatic protection of aliens” The premise of such protection was that an injury to the investor is an injury 

to their home state” Miles (n 386). 47. ‘both Investment rules and their interpretation have tended to focus on 

investor’s property protection rights’ Thereby allowing the corporation full autonomy to shape its activities in 

accordance with its interest Barnali Choudhury, ‘International Investment Law and Non-Economic Issues’ 

(2020) 53 Vanderbilt Journal of Transnational Law.1,9. 
388 Lustig (n 917). 188.  
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substituted for territorial conquest.389 The compartmentalization of the spaces of international 

investment law ran in a slightly delayed parallel to the independence of post-colonial states.390 

Consequently, it limited their capacity to challenge the behaviour of corporations operating in 

or with relation to their economy.  

 

The language of investor protection regimes (as shaped by private interests)391 endorses the 

representation of the corporation as an apolitical agent.392 Such de-politicisation is further 

deepened by both the procedural structure of the regime, which relies on privatised and 

fragmented spaces of dispute resolution such as arbitration,393 and its substantively 

indeterminate nature. 394 Such fragmented spaces of adjudication further ascertain the 

representation of the corporation as a national person.  

 

As Choudhury demonstrates, the economic benefits of foreign investment are presumed to be 

automatic, without further regulation to control the effects of the investment on the host state's 

development.395 In arbitral tribunals, this presumption results in systemic dismissal of societal 

considerations, feeding into a ‘regulatory chill’ in host states which fear they will be targeted 

by investment arbitration if they regulate societal or economic considerations which might 

affect the investment. 396 Herein, the presumptions and effects of international investment law 

endorse and enable neoliberal ideological positions on the correlation between minimal state 

intervention in markets and the maximization of social welfare.397  

 

Within the language of the international investment regime, the representation of the 

 
389 Chimni (n 40). 494. 
390 Early attempts to compartmentalize investment law were only led by the US, the protective effects of the 

regime were solidified when European states and Japan endorsed and sought such protections. Lustig (n 917). 

193-195.  
391 “The productive essence of capitalism functions or ‘speaks’ only in the language of signs imposed on it by 

merchant capital or the axiomatic of the market” Deleuze and Guattari (n 6). 241. 
392 Miles (n 57). 2. 
393 ibid. 85-89. The establishment of distinct international spaces of dispute settlement between investors and 

states without the application of diplomatic protection, finds its historical premises in 1959 draft Bilateral 

Investment Treaty of the Abs-Shawcross Draft Convention of 1959. Lustig (n 917). 190.  
394 Koskenniemi, From Apology to Utopia (n 83). 503. 
395 This presumption is inferred from the absence of concerns for economic development or sustainable 

development in the substantive content of investment agreements.  Choudhury (n 1053). 1, 9.  
396  In her research Choudhury surveys 55 cases from the years 1992 – 2018 to putforth this claim. ibid.  26. 
397 “Transnational Economic Law advances what Stephen Gill calls ‘disciplinary neoliberalism’ and a ‘new 

constitutionalism’ which ‘confer privileged rights of citizenship and representation on corporate capital while 

constraining the democratization process that has involved struggles for representation for hundreds of years’”  

Cutler (n 60). 6.   



81 
 

corporation as a rational person is endorsed.  When assessing corporate acts, relations and 

outcomes, economic presumptions on rational behaviour and individual intentionality 

immigrate. 398  

  

In the context of war, the higher level of risk has meant expanding the protections attributed to 

investors. Such protections are extended without considering that corporations, as with the case 

of the extractive industry, consciously target investment in these contexts due to their potential 

high yield, and undertake the investment despite the possible hazards posed by their 

involvement to the host state.399 Consequently, existing tensions resulting from the inconsistent 

interpretation of key investment concepts are ‘further exacerbated due to the delicate context 

in which the host state maybe in, and because of the significant consequences that such 

interpretations might bring’.400  

 

For example, the standard of ‘full protection and security’ (or ‘most constant protection and 

security’) 401  places a positive obligation on the host state to protect the investor against adverse 

harm (from both state and non-state agents). This common state obligation is sometimes 

extended to guarantee the investor's legal rights, in addition to the physical security of the 

investment in high-risk contexts.402  

 

Similarly, under the ‘war clause’, the host state promises nondiscrimination in ‘the treatment 

of losses incurred through armed conflict and similar situations’.403 In AMT v. Zaire, the 

tribunal found that Zaire (now the Democratic Republic of Congo) had breached the contract 

 
398 Lustig demonstrates how early bilateral investment treaties: U.S. Postwar friendship, Commerce and 

Navigation Treaties (FCN) ‘Sought to grant them [corporations] an equivalent protection to nature persons’. 

Lustig (n 917). 188. 
399 “Especially when the host governments are willing to re-draft their national investment laws, offer 

favourable conditions in key sectors and .. extend international protection through investment treaties” Davitti (n 

47). 48.  
400 ibid. 94.  
401 For example article XI of US-Argentina BIT reads: “This Treaty shall not preclude the application by either 

party of measures necessary for the maintenance of public order, the fulfilment of its obligations with respect to 

the maintenance or restoration of international peace or security, or the protection of its own essential security 

interests” United States of America- Argentina  BIT (1991). 
402 Freya Baetens, ‘When International Rules Interact: International Investment Law and the Law of Armed 

Conflict – Investment Treaty News’ (IISD 2011) <https://www.iisd.org/itn/2011/04/07/when-international-

rules-interact-international-investment-law-and-the-law-of-armed-conflict/> accessed 25 February 2019. Davitti 

(n 47). 65-58.  Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, [2008] ICSID Case No. 

ARB/05/22 
403 Christoph Schreuer, ‘The Protection of Investments in Armed Conflicts’ in Freya Baetens (ed), Investment 

Law within International Law Integrationist Perspectives (Cambrdige University Press 2013). 3-12 Review for 

example Art.1105(2) The North American Free Trade Agreement (NAFTA). 
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by taking no measure to protect the investment against looting by armed forces. 404 The tribunal 

insinuated that the ‘full protection and security’ clause places a positive obligation on the host 

state to protect foreign corporate actors benefiting from BITs from harm induced by the 

outbreak of hostilities.405 Likewise, the state’s responsibility to protect investors against armed 

groups' invasion was deemed a customary rule in Amco v. Indonsia, even though the invasion 

was not attributable to the Indonesian government.406 

 

Sri Lanka challenged the extent of this protection in AAPL v. Sri Lanka. The investments of 

AAPL, a shrimp producing company headquartered in Hong Kong, were damaged during the 

course of the civil war in Sri Lanka. In response to AAPL’s claim for compensation, Sri Lanka 

argued that the clause (article 2 of the agreement) did not place a duty of strict liability on the 

state, rather a duty of due diligence. 407  The tribunal agreed with Sri Lanka; however, it found 

that Sri Lanka had not fulfilled its duty to protect the investment and subsequently ruled in 

favor of the investor.408  

 

To this end, through the optic of public international law, corporations are formally excluded 

from the status function of international subjectivity. The agency of the corporation is 

represented as subordinated to the state, with no political capacity beyond the parameters of 

state control. Meanwhile, through the optic of international investment law, the corporation is 

represented as a private, rational and national agent. This representation endorses further 

fragmentation of the corporate form and the transposition of presumptions on individual 

rationality and moral agency to assess corporate conduct as a collective agent. The substantive 

exclusion of public considerations from the language of the investment law acts as an indirect 

endorsement of a monetary value-driven understanding of corporate purpose. These 

contradictory representations of the corporate actor distort our perception of corporate political 

capacity as agent with leverage to affect the lived realities of subjects affected by the war 

economy,409 underlying these representations are deformations in the international legal optic’s 

 
404 “Zaire has breached its obligation by taking no measure whatever that would serve to ensure the protection 

and security of the investment in question” American Manufacturing & Trading, Inc. v. Republic of Zaire (AMT 

v. Zaire) [1997] ICSID ARB/93/1 para 6.08.  
405 Ibid. 
406 Amco Asia Corporation and others v. Republic of Indonesia [1984] ICSID ARB/81/1. See also Schreuer (n 

1071).  3-21. 
407 Asian Agricultural Product Ltd. (APPL) V. Republic of Sri Lanka [1990] ICSID ARB/87/3. 
408 ibid. 
409 Expressing the same underlying contradiction, Beck states: “The self-justification of contracts in arbitrational 

practice thus implies a paradox” Beck (n 154). 119. 
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imaginary of the corporation.  

 

 

2.  The Contested Representations of Corporate Agency at the UN 

 

The representation of the agent is the effect of power discourses,410 and power discourses are 

not static. To understand the representation of the agent, ‘we should be looking at a given 

moment in a specific conjuncture .. [when] these power dynamics began to become 

economically profitable and politically useful’.411 At different moments in the history of 

international law-making, perceptible shifts over the representation of the corporate agent, 

shaped by politics and ideological appeals, respond to the tensions caused by the status quo. 

 

The exclusion of corporations from the status function of international subjectivity, and the 

imbalance in the scales of international rights and obligations have been the source of tensions 

at the halls of the UN. This section takes up three moments at the UN, where the tensions 

discussed above were most visible. These moments include: (1) the drafting of the Code of 

Conduct for Transnational Corporations (1976-1991) (hereinafter the code); (2) the drafting of 

the Norms On the Human Rights Responsibilities of Transnational Corporations (2003) 

(hereinafter the norms); (3) and the drafting of the United Nations Guiding Principles on 

Business and Human Rights (2004-2011) (hereinafter the guiding principles). At each moment, 

the representation of corporate agency (as induced from the position of formal subjectivity, and 

the instatement of direct rights and obligations) is assessed.  

 

This exposition seeks to demonstrate that the deformed representations shaping the absence of 

the corporate actor are not ontological or inevitable limitations in international law, but the 

outcome of political and ideological choices.  

 

 

  2.1. The first moment: The United Nations Code of Conduct 

 
410 Foucault, Society Must Be Defended (n 174). 30.  
411 ibid. 32. 
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This moment is situated in the post-colonial context of the 1970s,412 when states of the global 

south had an extent of leverage to express their need for structural changes in the governance 

of the international economy.413 At the same moment, the dynamics presented by contemporary 

globalised market economics were growing deeper roots in states of the global south.   

 

The risks of international law’s distorted perception were expressed by the former Chilean 

president Salvador Allende at the UN General Assembly on the 4th of December 1972, when 

he warned of corporate behavioural power, which was instrumentalised to undermine his state’s 

national sovereignty.414 Allende was not alone in his concerns; the social hazards presented by 

the growing agency of corporations were a common concern among states of the global south; 

for example, at the time, it had become known that Nestle was marketing powder milk as a 

substitute for breast milk in states of the global south, using false data that might have had an 

adverse effect on the health of new-borns in areas with high infant mortality rates, in an undue 

practice of legitimating power.415  

 

In response to such tensions, the group of Eminent Experts on Transnational Corporations was 

created in 1972.416 In its first report to the UN Economic and Social Council (hereinafter 

ECOSOC), the group of eminent experts on transnational corporations set out to imagine and 

the articulate the positioning of corporations as agents in the world economy and their impact 

on international relations, among other considerations.417 The report perceives the corporation 

as an agent with considerable capacity to affect the international public considerations. It 

describes the corporate form in the following terms “enterprise is sometimes preferred as 

clearly including a network of corporate and non-corporate entities in different countries joined 

together by ties of ownership.”418 The report identifies the central characteristics of the 

 
412 Termed as the anti-colonial capture of the United Nations, this was the moment when the right self-

determination gained prominence at the halls of the United Nations, spurring rejections from scholars such as 

Quincy Wright and  Charles de Visscher. Samuel Moyn, The Last Utopia: Human Rights in History (Harvard 

University Press 2012). 196-200. 
413 Miles (n 386). 93. 
414 Gossens (n 921). 
415 Khalil A Hamdani, United Nations Centre on Transnational Corporations Corporate Conduct and the Public 

Interest (Routledge 2015). 7,10. Other notable corporate scandals stirring debate at the time were: 
416 ECOSOC, ‘The impact of multinational corporations on the development process and on international 

relations’ (28 July 1972) UN Doc. E_RES_1721(LIII) . 
417 United Nations Department of Economic and Social Affairs, ‘Multinational Corporations in World 

Development’ (United Nations 1973). UN Doc. ST/ECA/190 vi.  
418 ibid. 4. 
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corporation as predominantly large size, with a capacity to partition assets and ownership 

across foreign branches and affiliates, and a strong affiliation with economically advanced 

states.419 As to corporate purpose, the report directly addresses the social hazards presented by 

the normalisation of the myth of shareholder value as profit maximisation.420 Such a position 

indicates a preliminary tendency to contest how such the representation of the corporation as 

rational, private and national.  

 

Regarding the representation of corporate political capacity, the report discusses how corporate 

capacity extends ‘directly or indirectly to the distribution of income and the allocation of 

resources globally’.421 Referencing corporate behavioural power, the report demonstrates how 

corporations can influence the policies and actions of their own governments or that of foreign 

governments either directly or through non-governmental entities in those countries.422  

Furthermore, the report stresses that corporations can wilfully or involuntarily affect 

relationships between the host state and the home state by taking part in episodes of ‘disguised 

or overt political interference’.423 Referencing corporate structural power, the report mentions 

that corporations can have an impact on international relations ‘by contributing towards placing 

countries in interdependent or dependant positions from which governments may find it 

difficult to extract themselves except at a considerable cost’.424 The report continues to 

acknowledge how such corporate capacity can be leveraged to assert the private objectives of 

a profit-seeking corporation, indirectly causing a diversion from the welfare policies pursued 

by a given government.425 This ideological position is not aligned with that of the neoliberal 

tradition. 

 

Generally, the perception adopted by the group integrates structural economic considerations 

in its assessment of the manifestations of corporate agency in host states, especially the global 

south.426 Reading the report, one is presented with a representation of the corporation as an 

 
419 ibid. 12,15. 

420 ‘Conflicts arising out of the divergences between the private objectives of a profit-making firm and the social 

welfare goals pursued by the government’ especially in host states. ibid. at 43, 44. 
421 ibid. 42.  
422 ibid. 42. 
423 ibid. 42, 45. 
424 ibid. 43.  
425 ibid. 43. 
426 Anita Ramasastry, ‘Corporate Social Responsibility Versus Business and Human Rights: Bridging the Gap 

Between Responsibility and Accountability’ (2015) 14 Journal of Human Rights 237. 240. 
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agent with substantial and international political capacity, whose characteristics leave spaces 

for considerable social hazards that manifest asymmetrically to the disadvantage of states of 

the global south. This imaginary is notably different from that of its succeeding body, the UN 

Conference on Trade and Development (UNCTAD), whose research is more focused on the 

analysis of economic processes rather than the behaviour of economic agents.427  

 

In response to the outcomes of the report, the ECOSOC established the UN Centre for 

Transnational Corporations in 1976. The centre, established under the UN Secretariat, was 

administered by independent directors and composed of an intergovernmental group that 

included delegates representing 48 states. 428 The priority was identified as the formulation of 

a mandatory code of conduct for transnational corporations to address the concerns put forth 

in the report.429  The negotiating process of the code was led by the experts of the centre, 

alongside state representatives. 430   

 

Naturally, the question on the consultation of corporate agents in the drafting process arose, 

given their status as the primary subject of the code. In defence of such inclusion, it was argued 

that corporations could offer their expertise and internal knowledge on the issues addressed.431 

Further, their exclusion would have meant a higher likelihood that they lobby their host states 

to reject the proposal. 432 On the other end, as expressed by the centre, there was a fear that 

corporate behavioural power and structural power would be instrumentalised to 

disproportionally influence the content of the draft. 433  

 

 
427 The group of eminent experts noted that: ‘A study of Multinational Corporations must be distinguished from 

the study of foreign direct investment, chiefly because the most important questions to be asked in connection 

with multinational corporations are not limited to and in some cases are even independent from financial flows.’ 

Ibid at 5. The UNCTAD was more inclined to assess the process of foreign direct investment in relation to 

development. UNCTAD, ‘List of Publications on Foreign Direct Investment And Transnational Corporations 

(1973-2003)’  (2004) UN Doc. UNCTAD/ITE/2004. 
428 The centre was defined by the high level of expertise it hosted, as its recruitment process prioritised talent in 

law and economics, thereby establishing a body of expert advisors with a background in academia, trade unions, 

and businesses. Hamdani (n 1083). 15-17. 
429 UN Centre for Transnational Corporations, ‘The United Nations Code of Conduct on Transnational 

Corporations: Issues Involved in the Formulation of the Code’ (1976). UN Doc. E/C.10/17 at 6. 
430 Hamdani (n 1083). 15-17.  
431 Jonathan I Charney, ‘Transnational Corporations and Developing Public International Law’ (1983) 1983 

Duke law journal 748, 754. Karin Buhmann, ‘Navigating from “Train Wreck” to Being “Welcomed”: 

Negotiation Strategies and Argumentative Patterns in the Development of the UN Framework’ in Surya Deva 

and David Bilchitz (eds), Human Rights Obligations of Business: Beyond the Corporate Responsibility to 

Respect? (Cambrdige University Press 2013). 29, 56. 
432 ibid. Charney 755. 
433 UN Centre for Transnational Corporations (n 1097). paras. 28-29.  
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The centre’s account of the negotiations demonstrates that there was an underlying recognition 

of the substantiality of corporate political capacity. In terms of behavioural power, there were 

open discussions among participants on (1) undue influence by corporations on the regulatory 

and administrative processes in home and host states; (2) contributions by corporations to 

political parties; (3) and collaboration amongst corporations and governments of host states for 

the private benefit of the elite and the corporations, in a manner which, at times, infringed upon 

the people’s right to self-determination.434 

 

Furthermore, there was an underlying question about the parameters of healthy corporate 

political capacity during the negotiations. For example, delegates did not find that corporations' 

discrete and public expression of views regarding governmental policies constitute an illicit 

form of interference.435 Meanwhile, the delegates discussed mechanisms to limit the 

instrumentalization of the home state’s leverage to extend the political capacity of the 

corporation in the host state through its influence on contractual conditions or political 

context.436 As a result, in the 1988 draft of the code, explicit reference was made to the duty of 

non-interference in political affairs and intergovernmental relations and the duty to abstain 

from corrupt practices.437  

 

The draft code identified the corporate agent as a collective agent defined by economic 

interrelations.438 It included consideration for the structural power of corporations under the 

section on ‘general and political questions’, where it instated that corporate conduct must 

respond to the contextual public considerations of the host state. Underlying such a duty would 

have been the duty to respect the host state’s national sovereignty, economic goals, 

development objectives, and socio-cultural objectives and values.439 In the spirit of good faith, 

the draft code even included a clause that would have called upon corporations to accept 

 
434 ibid. paras 80-82. 
435 ibid. paras 80-82. 
436 ibid..para. 84. 
437 The United Nations Centre for Transnational Corporations, ‘The United Nations Code of Conduct on 

Transnational Corporations’ (United Nations 1988). 11-12. 
438 The draft indicates that the code was to be applicable to ‘enterprises, irrespective of their country of origin, or 

their ownership including private, public or mixed, comprising entities in two or more countries, regardless of 

the legal form and fields of activity of these entities, which operate under a system of decision-making centres, 

in which the entities are so linked by ownership or otherwise, that one or more of them may be able to exercise a 

significant influence over the others and, in particular, to share knowledge, resources and responsibilities with 

others.’ ibid. 8.  
439 ibid. 12-19. 
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renegotiating investment contracts with host states.440 Notably, the negotiations shed light on 

the frustration of states of the global south over principles of customary investment law.441 In 

one respect, the regulation of corporate structural power would have required a regulatory 

intervention to affect how corporations understand their purpose, and how global markets are 

governed. Such a position would have challenged neoliberal presumptions on the optimization 

of social welfare. The centre’s representatives advocated for an approach that endorses a step 

away from ‘profit maximisation’, and a step closer to international regulation that internalises 

transnational social considerations.442    

 

Regarding the issue of subjectivity, the draft code intended to address TNCs directly as subjects 

of international law, to be supervised by a UN body established to implement the code.443 In 

this context, the debate was whether or not to address states alongside corporations and not the 

other way round.444 Such a declaration would have constituted a formal recognition of the 

international subjectivity of corporate actors and their social responsibility as international 

agents.  

 

The drafting of the code was met with fierce rejection from the corporate community. Many 

corporations established their campaigns against international regulation, while others voiced 

their concerns through the International Chamber of Commerce.445 Moreover, corporate power 

was exerted to influence media platforms and politicians towards statements undermining the 

 
440 ibid. 10. 
441 ibid. 21.  
442 The code states that each corporation should give its units enough autonomy to ‘contribute to the economic 

and social development of the host state’; that corporations should assess value with social considerations in 

mind; corporations should contribute to the ‘promotion and diversification of host-country exports as well as to 

increased utilization of domestic goods and services’ and ‘make a positive contribution to the balance of 

payments of host countries’; the code would have also imposed on corporations to carry out their activities in 

compliance with the needs of environmental protection. ibid. at 13-15, 36.  
443 ibid. 43,44. Nadia Bernaz, Business and Human Rights History, Law and Policy - Bridging the 

Accountability Gap (Routledge 2017). 173. 
444  The United Nations Centre for Transnational Corporations (n 1105). at 13. 
445 Global Policy Forum, ‘Corporate Influence on the Business and Human Rights Agenda at the United 

Nations’ (2014) 

<https://www.globalpolicy.org/images/pdfs/GPFEurope/Corporate_Influence_on_the_Business_and_Human_Ri

ghts_Agenda.pdf> accessed 22 April 2020.  at 7. Also refer to the prepared statement of Paxton Dunn, 

Executive Director, United States Council for International Business and the joint statement by the International 

Chamber of Commerce and the International Chamber of Employers in United States Congress House 

Committee on Foreign Affairs Subcommittee on Human Rights and International Organizations, Review of the 

U.N. Code of Conduct for Transnational Corporations: Hearing before the Subcommittee on Human Rights and 

International Organizations of the Committee on Foreign Affairs, House of Representatives, One Hundredth 

Congress, First Session, May 7, 1987 (US Government Printing Office 1987). At 42-52.  
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UN and calls to cut funds to the UN.446  

 

Eventually, the draft code was altogether dismissed. The dismissal was prompted by a host of 

political contextual changes that strengthened the corporation's leverage as an international 

agent. Such contextual changes included (1) a change in the political regime of several 

developed states, which saw the rise of neoliberal policies under the Regan and Thatcher 

regimes;447 (2) the decrease in Oil demand known as the ‘oil gult’, which had diminished the 

negotiating powers of The Organization of the Petroleum Exporting Countries (OPEC) 

states;448 (3) along with the debt crisis (1979-1989) which diminished the negotiating leverage 

and representative capacity of many states in South America. 449 The official narrative justifying 

the dismissal of the draft code is often drawn along the lines of a lack of consensus, and the 

view that the encouragement of foreign investment required a fresh approach.450   

 

The approach of the code can indeed be described as idealistic, and its success was reliant on 

a fragile set of conditions. 451 Yet, this idealism allowed for the design of an imaginary that was 

more aptly responsive to the hardcore reality of corporate agency, especially to the underlying 

global asymmetries foregrounding the positioning of corporate agents as investors in the global 

south. 

 

2.2. The Second Moment: The United Nations Norms for Transnational  

Corporations 

 
446 Global Policy Forum (n 1113). at 7.  
447 Bernaz, Business and Human Rights History, Law and Policy - Bridging the Accountability Gap (n 1111). At 

175. 
448 Robert McNally, Crude Volatility: The History and the Future of Boom-Bust Oil Prices (Columbia 

University Press 2017). 145-159. 
449 The crisis had been triggered by steep changes in the American lending policies, and the resulting US 

foreign-imposed regime were in support of authoritarian regimes. Hamdani (n 1083). at 18. On the debt crisis 

and the political context in which it arose refer to: Duccio Basosi, ‘ The “missing Cold War”: Reflections on the 

Latin American debt crisis, 1979–1989’ in Artemy M Kalinovsky and Sergey Radchenko, The End of the Cold 

War and the Third World New Perspectives on Regional Conflict (Routledge 2011). Paul Zachary, Kathleen 

Deloughery and Alexander Downes, ‘No Business Like FIRC Business: Foreign-Imposed Regime Change and 

Bilateral Trade’ (2017) 47 British Journal of Political Science 749. 
450 Global Policy Forum (n 1113). at 8.  
451 Contemporary scholars like Bernaz and Mulchinski, find that the approach of the code was idealistic and 

ambitious, instead they prefer an approach which is less-hostile approach towards TNCs. Bernaz, Business and 

Human Rights History, Law and Policy - Bridging the Accountability Gap (n 1111). 175. Peter Muchlinski, 

‘Attempts to Extend the Accountability of Transnational Corporations: The Role of UNCTAD’, in Menno T 

Kamminga and Saman Zia-Zarifi (eds), Liability of Multinational Corporations under International Law, 

(Kluwer Law International 2000). 114–115. 
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Following the dismissal of the code, frustration over the misuse of corporate political capacity 

continued, as evidence of adverse impacts of their involvement continued to emerge.452  This 

tension called for a renewed effort, which was first presented in the form of voluntary 

mechanisms.453 The United Nations Global Compact on Sustainable and Socially Responsible 

Policies (hereinafter UNGC)(2000) set out ten principles of corporate conduct relevant to 

human rights, labour, the environment, and corruption.454 The implementation of the compact 

is reliant on voluntary enlisting and reporting.455 The UNGCs do not address the context of 

armed conflict. However, there is some guidance for interacting with contexts of armed conflict 

in the spirit of the UNGC. This guidance encourages corporations to adopt best practices 

relevant to the hire of security forces and avoid purchasing materials obtained in the context of 

armed conflict, among other considerations.456 

 

The Compact can be described as overly pragmatic in its approach and idealistic in its 

substance. In the words of Deva, it is ‘too compact to offer any real guidance to corporations 

about their social responsibilities’,457 and opened spaces for the ascertainment of deformed 

perceptions of the corporation’s actual social conduct and power. 458 In practice, the compact 

registered a lack of efficiency.459 Nonetheless, it retained a momentum for addressing the 

 
452 Examples include the Bophal tragedy (1984), in India, resulting from a gas leak from a factory the majority 

of which was owned by the US corporation Union Carbide, exposing over half a million people to toxic gases 

and taking the lives of thousands. Stuart Diamond, ‘The Bhopal Disaster: How It Happened’ The New York 

Times (28 January 1985) <https://www.nytimes.com/1985/01/28/world/the-bhopal-disaster-how-it-

happened.html> accessed 23 April 2020. Another case is of the partnership of the energy giants Total and 

Unocal with the Burmese military regime in the early 1990’s for the purposes of gas exploitation, financing the 

group and facilitating a multitude of human rights violations such as displacement, torture, rape, in the name of 

protecting the pipeline.  Doe v. Unocal Corp., [2000] US District Court, Case No.110 F. Supp. 2d 1294.  
453 Olivier De Schutter, Transnational Corporations and Human Rights (Bloomsbury Publishing 2006). At 1. 
454 Olivier De Schutter, ‘Towards a legally binding instrument on business and Human Rights’ (2015) 6 

CRIDHO Working Paper, UN doc. E/1990/94. 
455 ibid. The UNGC relied on corporate enlistment with the pact to denote adherence to the principles, otherwise 

companies failing to adhere to the principles of the pact were delisted from the UNGC. Overall, the UNGC have 

had poor performance indicators. S Prakash Sethi and Donald H Schepers, ‘United Nations Global Compact: 

The Promise-Performance Gap’ (2014) 122 Journal of Business Ethics 193. 
456 Guidance on Responsible business in conflict-affected and High-Risk areas: a resource for companies and 

investors. (UN Global Compact & PRI, 2010) available at : 

https://d306pr3pise04h.cloudfront.net/docs/issues_doc%2FPeace_and_Business%2FGuidance_RB.pdf last 

accessed 1 July 2020. 
457 Surya Deva, ‘Global Compact: A Critique Od the UN’S Public-Private Partnership for Promoting Corporate 

Citizenship’ (2006) 34 Syracuse Journal of International Law and Commerce 107. 111. 
458 ibid. 150. 
459 ibid. 149. Also refer to: Andreas Rasche and Sandra Waddock, ‘Global Sustainability Governance and the 

UN Global Compact: A Rejoinder to Critics’ (2014) 122 Journal of Business Ethics 209. 

https://d306pr3pise04h.cloudfront.net/docs/issues_doc%2FPeace_and_Business%2FGuidance_RB.pdf
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issue.460  

 

In parallel, and slightly prior to the efforts of the Global Compact, in 1997, discussion on an 

obligatory set of norms for corporations was ongoing under a sessional working group at the 

ECOSOC .461 Like the code, the norms were intended to be compulsory; they would have 

established direct obligations upon corporations and possibly introduced as a formal 

recognition of international corporate subjectivity.462 For Ruggie, had the norms been adopted, 

their implementation would have required significant restructuring of the existing corporate 

law regime. This principally included replacing the shareholder value model as the main 

premise of corporate purpose with a broader stakeholder-focused model that integrates 

employees' interests affected communities.463 

 

Unlike the code, the norms were intended to be drafted exclusively using the language of 

human rights. This meant the adaptation of the optic of the human rights regime to capture 

corporate obligations 464  and using the procedures of human rights instruments to enact such 

obligations. 465  Yet, the drafters did have aspirations that the implementation procedure will be 

‘eventually supplemented by other techniques and processes’.466 

 

In 2003, the group presented the draft norms to ECOSOC. The draft norms included some 

appreciation of the substantiality of corporate political capacity, yet this appreciation remained 

 
460 Rüdiger Hahn and Michael Kühnen, ‘Determinants of Sustainability Reporting: A Review of Results, 

Trends, Theory, and Opportunities in an Expanding Field of Research’ (2013) 59 Journal of Cleaner Production 

5. 
461 Sub-Commission on prevention of discrimination and protection of minorities, ‘Working document on the 

impact of the activities of transnational corporations on the realization of economic, social and cultural rights, 

prepared by Mr. El Hadji Guissé, pursuant to Sub Commission Resolution’ (10 June 1998) UN Doc. 

1997/11E/CN.4/Sub.2/1998/6; David Weissbrodt and Muria Kruger, ‘Norms on the Responsibilties of 

Transnational Corporations and Other Business Enterprises with Regard to Human Rights’ (2003) 97 The 

American Journal of International Law 901. 
462 ibid. Wiessbrodt and Kruger 904. 
463 John Gerard Ruggie, Just Business: Multinational Corporations and Human Rights (Norton Global Ethics 

Series) (W W Norton 2013).  
464 Weissbrodt and Kruger (n 1129). 913. ‘Realising that transnational corporations and other business 

enterprises .. are also obligated to respect generally recognised responsibilities and norms contained in the 

United Nations treaties and other international instruments.’ ECOSOC, ‘Norms on the Responsibilities of 

Transnational Corporations and Other Business Enterprises with Regard to Human Rights’. UN Doc. 

E/CN.4/Sub.2/2003/12/Rev.2 (26 August 2003) The preamble. 
465 Weissbrodt and Kruger (n 1129). 913. 
466 ibid. 
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within the parameters of the language of human rights. 467 The preambles of the norms mention 

corporate influence on global economics, referencing corporate leverage to foster economic 

well-being, development, technological improvement and wealth.468 Subsequently, the norms 

set out to provide an extensive list of human rights obligations that corporations ought to 

respect. The list of rights included the obligation to respect economic and social rights 

obligations such as the right to development and the prohibition of corruption and bribery.469  

The inclusion of such rights indicates some form of recognition of corporate behavioural and 

structural power on such considerations. It was stressed that the norms are not intended to 

reduce the obligations of states who are the primary obligation holders in international law. 470 

Compared to the code, the tone of the norms was not very assertive in its appreciation of the 

structural leverage of corporate influence, especially vis-à-vis host states.  

 

The politics shaping the ideological appeals of the norms are clearer when we assess the 

perceptions of actors involved in the drafting process. Unlike the code, where state presence 

(especially that of states of the global south) was strong, the norms were primarily orchestrated 

by civil actors who are, more often than not, predisposed to internalising the theoretical 

predispositions of humanitarianism.471 Such civil actors usually reside in developed states – 

and a good portion of their representatives are educated individuals from developed states, 

highly knowledgeable in specific sectors that touch upon humanitarian discourses.472  

Humanitarian thought fosters an appeal to pragmatism in the construction of imaginaries. 473   

 

Much like the code, the norms were also met with fierce opposition by corporations.474 Such 

opposition was conveyed in a joint statement by the International Chamber of Commerce and 

 
467 The purpose of the obligations laid out in the norms is : ‘promoting and securing the human rights set forth 

the Universal Declaration of Human Rights’ ECOSOC (n 1132). Preamble, article 1. Ruggie (n 1131). 67-9. 
468 ECOSOC (n 1132).Preamble. 
469 ibid. Articles 10,11,12. 
470 Weissbrodt and Kruger (n 1129). At 912.  
471 ibid. At 906 
472 Detlev F Vagts, ‘The UN Norms for Transnational Corporations’ (2003) 16 Leiden Journal of International 

Law 795. 
473 Kennedy finds that such policy makers are often keen on pragmatism that sustains their blind spots and 

biases; such biases also find their roots in the vocabulary of the ‘humanitarian’ community, covering over the 

political nature of policy making. Likewise, he argues that humanitarians are often keen on fitting different 

discourses under the same forms of human rights mechanisms. David Kennedy, The Dark Sides of Virtue: 

Reassessing International Humanitarianism (Princeton University Press 2004). 112-118. 
474 Vázquez (n 1008). 927, 929. Ruggie also notes how the Corporate Lobby undermined the process of the 

Norms. Ruggie (n 1131). at 133; Global Policy Forum (n 1113).at 10-12; Buhmann (n 1099). ibid. Karin 

Buhmann, ‘Navigating from ‘train wreck’’ 33. 
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the International Organisation of Employers to the Commission on Human Rights,475 who 

expressed their belief that the norms do not ‘constitute a positive contribution for either the 

encouragement of responsible business or the promotion and protection of human rights’.476 

The statement also mentioned that the constitution of such binding obligations discourages 

corporations from undertaking voluntary measures under other UN schemes, eventually 

limiting ‘innovation and creativity’.477 The statement also conveys the belief that the norms are 

in conflict with corporate policy and regulations premised in ‘history, culture, philosophy and 

laws and regulations’.478 This perception defends the theoretical presumption of the public-

private divide by stressing that the ascertainment of public obligations on the corporation is ill-

suited. Likewise, from their perspective, any form of regulation of corporate conduct ought to 

come from corporations themselves. 479 For agents to regulate their conduct, the expectation of 

high moral agency that surmounts that of a natural individual is presumed. Therein, such a 

perception exaggerates corporate moral agency, even beyond that of individual actors, 

undermining the social hazards posed by the characteristics of the corporation. The statement 

endorses the premises of the CSR narrative by noting that the integration of human rights 

considerations within a voluntary space falls within the parameters of corporate interest, as it 

creates a stable investment environment.480  

 

Eventually, in what Buhmann described as a ‘train wreck’,481 the Commission of Human Rights 

and the intergovernmental body declined to work on the proposed norms and issued clear 

statements which dismissed any legal value of the norms.482  

 

 

 2.3. The Third Moment: The UN Guiding Principles for Business and Human   Rights 

 

Following the dismissal of the norms, the UN secretary general Kofi Anan appointed the 

 
475 Joint written statement submitted by the International Chamber of Commerce and the International 

Organization of Employers, non-governmental organizations in general consultative status. UN Doc. 

E/CN.4/Sub.2/2003/NGO/44 (29 July 2003).  
476 Ibid. at 2. 
477 Ibid. 
478 Ibid. 
479 Ibid. 
480 Ibid. at 3.  
481 Buhmann (n 1099). 30. 
482 Ruggie (n 1131). 59. 
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Harvard professor John Ruggie as the Special Representative of the Secretary-General to 

undertake yet another project addressing the international agency of the corporation. In 2008, 

Ruggie presented the Protect, Respect and Remedy framework,483 which outlined the state duty 

to protect against business related human rights abuse, the responsibility of corporations to 

respect human rights, and the need to strengthen access to appropriate and effective remedies 

for victims of business-related human rights abuse. This framework was further developed or 

‘implemented’ in the United Nations Guiding Principles for Business and Human Rights 

(UNGPs), unanimously endorsed at the UNHRC in 2011. 484 

 

The preamble of the UNGPs reads: ‘Nothing in these Guiding Principles should be read as 

creating new international law obligations’, stressing that its content is to be read lex lata. In 

effect, unlike the norms, the framework is not a binding instrument, and it does not set out to 

identify direct corporate obligations or formally recognise corporate subjectivity. Rather, the 

framework endorses the perspective of horizontal corporate obligations, as defended by 

Vazquez, in concurrence to a status of ‘quasi-subjectivity’ of the corporate actor. Thereby the 

framework instates a duty on the state to protect as derived from existing human rights 

instruments and a duty on corporations to respect human rights as a form of indirect obligations. 

Such positions are in adherence to Ruggie’s strategy of principled pragmatism.485 Like the 

norms, the UNGPs continue to address corporations using the language of human rights, 

referencing ‘core internationally recognized rights’486 but making a point of not naming exact 

human rights obligations.487 Muchlinski finds that the UNGP’s reference to ‘core’ human rights 

is emblematic as it leaves other non-core human rights instruments out of the instrument’s 

gaze; further, it side-lines questions as to new emerging human rights.488 Regarding corporate 

purpose, the UNGPs endorse the presumption that following shareholder value can yield 

 
483 UNHRC, ‘Protect, Respect and Remedy : A Framework for Business and Human Rights : Report of the 

Special Representative of the Secretary-General on the Issue of Human Rights and Transnational Corporations 

and Other Business Enterprises, John Ruggie’. (7 April 2008) UN Doc. A/HRC/8/5. 
484 John Ruggie (Special Representative of the Secretary-General on the Issue of Human Rights and 

Transnational Corporations and Other Business Enterprises) ‘Guiding Principles on Business and Human 

Rights: Implementing the United Nations “Protect, Respect and Remedy” Framework, Human Rights Council’ 

(21 March 2011) U.N. Doc. A/HRC/17/31. (hereinafter the UNGPs). 
485 Ruggie defines it as “an unflinching commitment to human rights as it relates to business, coupled with a 

pragmatic attachment to what works best in creating change where it matters the most – in the daily lives of 

people” Ruggie (n 1131). 28. 
486 Commentary to Principle 12, UNGPs.  
487 Ruggie (n 1131). 98-101. 
488 He mentions the UN Convention on the Elimination of all Forms of Discrimnation against Women 

(CEDAW) as an example of ‘non-core’ instruments possibly side-lined. Muchlinski, ‘Implementing the New 

UN Corporate Human Rights Framework’ (n 763). 148.  
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equitable social results.489 The framework is represented as a meeting point of the interests of 

shareholders and the international community, in other words, a ‘win-win situation’. 

 

The reasoning behind the choice to opt-out of direct corporate obligations is the business claim 

that placing direct obligations on corporations would lead to the reallocation of the 

responsibility to protect human rights from state to corporate actors (or in other words the 

‘privatization of human rights’),490 subsequently diminishing the role of the state.491 The 

reasoning put forth by corporations stressed a positivist reading of law in an alienation of 

economic and political considerations.492 Such a reading is dismissive of the substantiality of 

corporate political capacity as an international agent and its leverage vis-à-vis developing 

states. 493 Likewise, the fear of the privatisation of human rights must not be read in isolation 

of the imbalances caused by the privatisation of all different governmental functions, as often 

encouraged by International Financial Institutions. 494 Taking a position for the instatement of 

direct corporate obligations lex ferenda, civil society organisations referenced the need to have 

a more nuanced approach to economic considerations.495 

 

As previously expressed, corporations favoured voluntary mechanisms which expand on 

Corporate Social Responsibility Frameworks. In recognition of the shortcoming of a purely 

voluntary body, Ruggie demonstrated that he hoped to overcome the voluntary - mandatory 

dichotomy by using a smart mix that generates cumulative change.496 One aspect of this smart 

mix is the introduction of ‘corporate human rights due diligence’, which expands on existing 

tools of corporate governance. If a corporation considers its human rights impacts in its 

reporting, such a consideration widens its perception. Discussion of this mechanism is taken 

up in detail in Chapter Four.497  

 

 
489 The Corporate duty to respect seems to insinuate that corporations are keen on ‘doing well’ even if that were 

to negatively affect profit. Steven Bittle and Laureen Snider, ‘Examining the Ruggie Report: Can Voluntary 

Guidelines Tame Global Capitalism?’ (2013) 21 Critical Criminology 177. 187, 188. 
490 Ruggie (n 1131).  10. 
491 ibid. 74. 
492 Buhmann (n 1099). 55. 
493 Danielson (n 786). 86. 
494 Charles Masquelier, Critique and Resistance in a Neoliberal Age: Towards a Narrative of Emancipation 

(Springer Science and Business Media 2017).  61-71. 
495 Buhmann (n 1099). 54. 
496 Ruggie (n 1131). 14-20. 
497 Review Chapter Four, Section One. 
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Underlying the narrative adopted by Ruggie is the claim that corporate violations result from a 

governance gap, 498 rather than an ideological choice. Ruggie reasons that corporate 

responsibility to respect already exists as a well-established social norm, and corporations 

require a ‘social license to operate’.499 This perspective overlooks the representational issues 

put forth by corporate political capacity, especially that such a license is derived from social 

rather than legal perspectives.500  

 

With regards to the corporate form, the UNGPs recognise the fragmented nature of the 

corporate form.501 They encourage states to impose requirements on corporations to ‘report on 

the global operations of the entire enterprise’;502 and for corporations to report on impacts 

‘either of their own activities or as a result of their business relationships with other parties’;503 

and in the context of access to remedy, such fragmentation is perceived as a barrier which leads 

to the denial of access to remedy.504 Nevertheless, the adopted representation is elusive; Ruggie 

avoids adopting any clear theoretical premise and opts out of endorsing enterprise liability 

theory.505 As Mares demonstrates, the issues brought forth by the separationist nature of the 

corporate form are treated as a by-product of judicial shortcoming rather than a structural 

problem with the constitution of the corporate form itself.506 

 

In the context of armed conflict, the state duty to protect against human rights abuse,507 and the 

 
498 Bittle and Snider (n 1157). 168. 
499 Ruggie (n 1131). 97. 
500 Stevenson, Russell B. Jr. (1979) "The Corporation as a Political Institution," Hofstra Law Review: Vol. 8 : 

Iss. 1 , Article 3. at 43. 
501 Ruggie stated in the preliminary document leading to the UNGPs: “the legal framework regulating 

transnational corporations operates much as it did long before the recent wave of globalization. A parent 

company and its subsidiaries continue to be construed as distinct legal entities. Therefore, the parent company is 

generally not liable for wrongs committed by a subsidiary, even where it is the sole shareholder, unless the 

subsidiary is under such close operational control by the parent that it can be seen as its mere agent. 

Furthermore, despite the transformative changes in the global economic landscape generated by offshore 

sourcing, purchasing goods and services even from sole suppliers remains an unrelated party transaction. 

Factors such as these make it exceedingly difficult to hold the extended enterprise accountable for human rights 

harm” UNHRC (n 1151). UN Doc A/HRC/8/5 para.13. 
502 Commentary to Principle 2, UNGPs. 
503 Commentary to Principle 13, UNGPs.  
504 Principle 26, UNGPs. 
505 Radu Mares, ‘Responsibility to Respect: Why the Core Company Should Act When Affiliates Infringe 

Human Rights’, The UN Guiding Principles on Business and Human Rights – Foundations and Implementation 

(Nijhoff 2012). 169, 175.  
506 The author describes Ruggie’s approach to the subject matter as ‘incomplete’ rather than ‘unpersuasive’ ibid. 

176.  
507 Principle 7, UNGPs.  
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corporate duty to respect human rights are heightened.508 As such, the weight of the 

responsibility is further tilted towards the home state and the corporation itself, in response to 

the weakening capacities of the host state.509 The UNGPs envision that home states can respond 

to this heightened responsibility to protect by providing adequate guidance for corporations 

undertaking activities in conflict-affected contexts.510 Davitti finds that adequate ‘protection’ 

by the home state, in this case, demands its regulation of the extraterritorial activities of 

corporations domiciled in its territory, so as is to overcome the limitations posed by its 

deformed representation as a national person, and to realistically respond to the heightened risk 

posed by the context of war.511 Such regulation includes the establishment of extraterritorial 

jurisdiction and access to the courts of the home states for those who suffered harm as a result 

of the corporation’s involvement; 512 the UNGPs refrain from instating such an obligation on 

home states.513 

 

As to the actors involved in the drafting process, there was a notable upscale in the presence of 

business representatives compared to the norms and the code. Meanwhile, victims of corporate 

wrong-doing were excluded from the process, and many civil actors expressed displease with 

the process.514 Deva finds that the rush to appease the antagonists of the norms has resulted in 

a light treatment of human rights.515 Ruggie reasoned that this focus on corporations afforded 

legitimacy for the principles, as it is based on the consent of those to be governed, in the sense 

of a social contract. 516  As discussed above, the participation of corporations in the process is 

practically necessary, but the requirement of their consent is questionable. Underlying Ruggie’s 

position is a reductionist and anthropomorphic understanding of the collective agency of the 

 
508 Principle 23, UNGPs.  
509 Mandate of the Working Group on the issue of human rights and transnational corporations and other 

business enterprises ‘Statement on the Implications of the Guiding Principles on Business and Human Rights in 

the context of Israeli settlements in the Occupied Palestinian Territory’ (6 June 2014) 3. 
510 For a detailed account refer to: HRC, ‘Business and human rights in conflict-affected regions: challenges and 

options towards state responses’ (11 May 2011) UN Doc. A/HRC/17/32. 
511 Davitti (n 47). 192,193, 221. 
512 She also adds the instatement of obligatory human rights due diligence obligations on the corporation under 

the auspice of such regulation. ibid. 222.  
513 “At present states are not generally required under international human rights law to regulate the 

extraterritorial activities of businesses domiciled in their territory and/or jurisdiction” Review Principle 2, 

UNGPs.  
514 Surya Deva ‘Treating Human Rights Lightly: a critique of the consensus rhetoric and the language employed 

by the Guiding Principles’ in Surya Deva and David Bilchitz (eds) Human Rights Obligations of Business: 

Beyond Corporate Responsbility to Respect? (CUP, 2013). 78, 84, 85. 
515 ibid. 78, 80.  
516 Ruggie (n 1131). 133. 
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corporation, where corporate moral agency is equated with that of an individual.517   

 

One of the major critiques of the UNGPs is their voluntary nature. Voluntarism denotes that 

the subject is encouraged, but not obliged, to undertake a given responsibility. As previously 

showcased, attempts to enforce obligatory responsibilities on corporations on an international 

level were persistently overridden, and the majority of instruments addressing corporate 

responsibilities in the context of war remain voluntary. 

 

The voluntarism rhetoric explicitly denies corporate human rights obligations except those that 

corporations may in fact from time to time accept, signifying an acceptance of the principles 

upheld by shareholder value myth.518  Herein, in the absence of enforcement mechanisms, 

corporations ‘are likely to comply with legal obligations only to the extents that it is in their 

economic interest to do so’.519 ‘Self-regulation has proven inappropriate to ensure state and/or 

corporate accountability, especially in conflict affected areas.’520  Despite their potential, the 

UNGPs voluntary nature has allowed for the persistence of existing representations of the 

corporation, indirectly endorsing the shareholder value myth and transferring the CSR 

narrative. Therein, they entailed an underlying acceptance of the hazards presented by the 

characteristics of the corporation as an international actor.  

 

In response to such critique of the voluntary nature of the instruments, Ruggie argues that the 

law’s fragmented approach to the business enterprise does not allow it to conceive of the 

multinational enterprise in its different parts fully; the gaps created by such fragmentation 

foster a governance gap that defies standard and simple solutions in the voluntary/obligatory 

dichotomy. 521 In his view, attempting to fix this gap by imposing obligatory responsibilities on 

corporations requires a harmonization effort that might ‘impinge on underlying conceptions of 

property rights and private contracts’.522 Challenging the premises of neoliberalism. Otherwise, 

any attempt to aggregate corporate obligations into one treaty would result in heightened 

 
517“Ruggie depicts the corporation as a separate, rational, and even humane individual that will respect Human 

Rights, if only it has guidelines.” Bittle and Snider (n 1157). 187, 188.  
518 Upendra Baxi, ‘Towards Socially Sustainable Globalization: Reflections on Responsible Contracting and the 

UN Guiding Principles on Business and Human Rights’ (2017) 57 Indian Journal of International Law 163. 
519 Vázquez (n 1008). Cutler (n 60). 23. 
520 Davitti (n 47). 33. 
521 Ruggie (n 914). 317, 329. 
522 ibid. 329. 
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abstraction that defeats the purpose of changing the conduct of MNCs.  523 

 

In principle, Ruggie is not mistaken – directly shaping corporate purpose would indeed impinge 

upon some of the fundamental notions in economic law. Yet, at the same time, such reluctance 

would mean accepting the risks entailed by the equation of exploitative behaviour in war, and 

enabling further impunity.524 

 

Overall, there is a sense that the UNGPs are a step on the way rather than an end-destination in 

of itself.525 Mulchinski is optimistic that the UNGPs will pave the way for an internal change 

in how corporate social positioning is understood through the "enlightened shareholder value" 

approach that allows corporate managers to consider human rights issues when making 

decisions.526 Bilchitz argues that the advancement of a subsequent mandatory instrument is 

necessitated by the urgency put forth by (1) the need to protect transnational human rights;527 

(2) the need for advance substantive clarification on corporate obligations;528 (3) the need for 

concrete obligations in the face of other competing obligations; 529 (4) as well as the need for 

stronger accountability routs which guarantee effective remedy.530 In response to such views, 

civil actors have initiated efforts to draft mandatory principles which build on the UNGPs. As 

the draft is still in the drafting stages at the time of this research, its lack of conclusiveness 

renders its analysis obsolete.  

 

3. Concluding remarks 

 

To ask how corporate agency is represented in international law, this chapter laid out questions 

on international subjectivity, rights and obligations. The question of subjectivity in 

international law offers considerable conceptual difficulties which pave the way for the 

contingencies of will.  The traditional representation of the corporation in international law is 

 
523 ibid. 329. 
524 Cutler (n 60). 23.  
525 “The debate about corporate legal obligations and corporate accountability is still very much open” Carlos 

Lopez ‘The ‘Ruggie process’: from legal obligations to corporate social responsibility?’ in Surya Deva and 

David Bilchitz (eds) Human Rights Obligations of Business: Beyond Corporate Responsibility to Respect? 

(CUP, 2013). 58, 77. 
526 Muchlinski, ‘Implementing the New UN Corporate Human Rights Framework’ (n 763). 167. 
527 Bilchitz (n 1023). 205-210. 
528 ibid.210-214. 
529 ibid.214-216. 
530 ibid 214-216. 
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as an agent whose will is subordinated to the state, with minimal political capacity. This 

representation is contradictory to that found in international investment law, which perceives 

the corporation as international agent, yet – its collective agency is understood in analogy to 

that of an individual. Presumptions about the moral agency of the individual are subsequently 

transposed. This contradiction surfaces as an imbalance of international rights and obligations 

of the corporate actor, if we were to adopt a harmonised optic of international law. 

 

This status quo has resulted in a tension that was expressed at three moments in the United 

Nations. The first moment was the drafting of the UN Code for Transnational Corporations, a 

process where states of the global south had a notable presence. The code was premised on 

perceptions that were inclusive of the asymmetries of relations posited by the rise of corporate 

political capacity. Yet, its approach was idealistic, given its own lack of responsiveness to the 

behavioural power of corporations in shaping the code’s own making. Overall, from the 

perspective of the draft code, the corporation was represented as a collective agent whose 

characteristics facilitate considerable moral hazards which manifest asymmetrically to the 

disadvantage of states of the global south, and which has substantial and international political 

capacity. The draft code was never adopted. 

 

The second moment was the drafting of the UN Norms for Transnational Corporations, a 

process where civil society actors had notable presence. By acknowledging corporate 

international subjectivity and direct corporate obligations, the norms represented the 

corporation as an international agent whose will is differentiated from a given state. Yet, by 

adopting the language of human rights to frame corporate obligations, the norms undervalued 

the political capacity of the corporation.   

 

The last moment was the UNGPs; unlike the first two moments, this draft was intended to be 

voluntary. Taking up the discourse of the norms, the UNGPs rely exclusively on the language 

of human rights. At the level of second-level representations, the UNGPs endorsed the 

traditional representations of the corporate agent. The UNGPs attempted to indirectly insert 

further social considerations into the corporation’s optic of assessment through the due 

diligence framework. The UNGPs can either be understood as apologetic or a pragmatic leeway 

into discursive changes in the aforementioned representations.  

 

The deformations in the representation of the corporate agent in international law are: the 
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representation of corporate political capacity as national and limited, while it is international 

and substantial. The representation of corporate agency as that of an individual rather than that 

of a collective, consequently equating individual moral agency with that of the corporation. 

  

The contradictions born out of these deformed representations are upheld by a fragmented 

reading of international law that endorses the private-public divide. The result is a distorted 

perception of the agency of the corporation, where the risks of moral hazards presented by 

corporate involvement in war are undervalued, and the escalated precariousness of subjects 

affected by such involvement is indirectly endorsed.  

 

The historical accounts demonstrate that these deformed representations are not ontologically 

necessary in the international legal optic. Attempts to overcome these deformed representations 

were shaped and affected by corporate agency itself, as distorted perceptions accumulated in 

the context of a power struggle shaped by the dynamics of globalised market economies. 

Thereby, maintaining a vicious cycle of accumulated inferential inflexions.531 Whether or not 

current efforts to affect the overall culture of corporate involvement through the UNGP 

framework will discursively change these underlying deformed representations or facilitate 

further accumulation is a question whose answer is yet to be shaped by time. 

 

 

 

 

 

Chapter Three:  The International Legal 

Optic overlooking Corporate Economic 

 
531 Similarly Lustig calls the absence of the corporation a conceptual bias which is endorsed by corporate power 

itself  “I suppose marginality of the business enterprise in international law … is a conceptual bias that 

facilitated the emergence and reach of the private business corporation and legitimized the elements in the 

international legal order that enabled it to thrive.” Lustig (n 917). 222. 
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Activity in War 

 

This Chapter provides an overview of the international legal infrastructure governing corporate 

involvement in war. First, it investigates the encounter between International Humanitarian 

Law (hereinafter IHL) and privatized militarization. It seeks to perceive such privatized 

militarization through the relevant substantive categorizations of IHL, whilst simultaneously 

highlighting the interplay of political power and the creation of meaning. Given IHL’s focus 

on circumventing physical human loss during the conduct of hostilities, 532 discussion primarily 

pertains to direct forms of corporate involvement in acts of militarization which are more likely 

to cause direct human loss.  

 

In the interim, occupation law is unique in its regulation of some economic elements that shape 

the occupier’s capacity to control. Herein, the second part provides a brief overview of the 

scholarly debate over economic activity in war and the legality of corporate involvement in the 

networks feeding from and into an occupation.  

 

The Chapter then turns to the question of international legal corporate accountability in war. It 

narrates the history of international criminal law (hereinafter ICL) with the corporate actor. In 

the course of its narration, the section draws attention to the normative inconsistencies 

maintained by the will of some states and corporations. An alternative measure of 

accountability which can deter or sanction harm caused in the context of war is economic 

sanctions. In this vein, the last section explores the potentialities presented by this mechanism. 

 

Reference is made to international human rights law (IHRL) throughout the chapter, given its 

prevalence in the business and human rights discourse The applicability of IHRL in the context 

of war is the subject matter of a complex debate.533 Given the minimal attention bestowed upon 

 
532 M Cherif Bassiouni, ‘The Normative Framework of International Humanitarian Law: Overlaps, Gaps and 

Ambiguities’ (1998) 8 Transnational law & contemporary problems 199. 200. 
533 Iain Scoobie, ‘Human rights protection during armed conflict’ in Erika de Wet (ed.) Convergence and 

conflicts of Human Rights and International Humanitarian Law in Armed Conflict (Pretoria University Law 

Press, 2014) 1,7. ‘The human rights regime ... has little to say about economic abuse or hardship or about the 

extent to which economics influence war’ Kirsten Ainley ‘Individual Agency and Responsibility for Atrocity’ in 

Renee Jeffery (ed.) Confronting Evil in International Relations: Ethical Responses to Problems of Moral Agency 

( Palgrave, 2008). 37, 55. 
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economic and social rights in this debate,534 for this chapter, it suffices to say that the 

applicability of IHRL is substantively dependent on the right itself,535 and the situation in which 

the question arises.536  

  

Corporate involvement is understood as acts, relations, and outcomes connected to the war 

economy. Corporate acts can directly contribute to the war effort. Corporations can provide 

military goods or services, as in the case of the private military industry and the arms industry. 

Otherwise, such acts can include other economic activities, as with the extractive industry and 

the finance industry. The economic relations governing such involvement are networked and 

complex as they interact with the war economy and the broader global economy.  

 

The hazardous outcomes of this involvement can include: (1) the risk of harm (in all its forms) 

to subjects affected by the war economy; (2) macro effects on the dynamics of (a) the initiation 

of war by prompting elements of greed or grievance for belligerents either directly or indirectly; 

(b) enabling the sustenance of war; (c) supporting the positioning of belligerents, among other 

hazards.  

 
534 Iain Scobbie, ‘Principle or Pragmatics? The Relationship between Human Rights Law and the Law of Armed 

Conflict’ (2009) 14 Journal of Conflict & Security Law 449. 454. 
535 “As regards the relationship between international humanitarian law and human rights law, there are three 

possible situations: some rights may be exclusively matters of international humanitarian law; others may be 

exclusively matters of human rights law; yet others may be matters of both these branches of international law.” 

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory Opinion) 

[2004] ICJ Rep 136, 178, para 106. 
536 “The Court observes that the protection of the International Covenant of Civil and Political Rights does not 

cease in times of war, except by operation of Article 4 of the Covenant whereby certain provisions may be 

derogated from in a time of national emergency.” Legality of the Threat or Use of Nuclear Weapons (Advisory 

Opinion) [1996] ICJ Rep 226 at 240, para 25. 
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Figure 3  The elements of corporate involvement in war  

 

 

 

1. Direct Privatized Militarization and International Humanitarian Law 

 

The dynamics of wars reflect the economic, technological, and political ecology of their time. 

In an age of privatization, globalization and abundant technologies, corporations have become 

pivotal actors in the supply of goods and services for the war economy, and in shaping 

warfare’s economic conditions. This section first demonstrates underlying predispositions that 

affect perceptions of harm caused in war then it explore the primary categorizations that touch 

upon economic elements in the body of IHL: mercenaries, weapons, and pillage. Before the 

discussion of each, the hardcore reality of the relevant industries partaking in such economic 

activity is introduced in broad terms. 

 

The language of IHL provides the primary categorizations with which the context of war is 

assessed when perceived from the international legal optic. The international legal regulation 

of war is more susceptible to deformed representations as an automatic consequence of the 



105 
 

close affinity between war and transnational political and economic interest, as well as the 

extremity of its context where ‘force relations are laid bare’. 537   

 

IHL’s conceptualization of war as an abnormal state of affairs builds on a secular reading of 

just war theory.538  The theory, which is primarily found in the European tradition, portrays 

war as a defence of one’s legitimate rights in what can be called ‘the aggressor defender’ 

rhetoric.539 Herein, war is understood as both an inevitability, and a confrontation of rights 

between two equal parties.540 A reading of the primary texts sheds light on the optic’s 

marginalization of economic interest in shaping the dynamics of war. Notably, the corporate 

actor is not mentioned. 

 

The representation of risk and harm is directly interlinked with the representation of the subject; 

the degree of grievability annotated to the lives of subjects affected by the war economy sets 

the parameters of acceptable margins and forms of risk and harm. The work of Judith Butler 

demonstrates how the representation of subjects affected by the war economy is shaped by 

individual or collective unconscious identification of associations and differences, 541 which 

 
537 Michel Foucault, Society Must Be Defended: Lectures at the Collège de France, 1975-76 (Penguin 2004). 46 

;Similarly Agamben states: “pure violence severs the nexus between law and violence and can thus appear in the 

end not as violence that governs or executes but as violence that purely acts and manifests” Giorgio Agamben, 

State of Exception (University of Chicago Press 2005). 62. 
538 Stephen C Neff, War and the Law of Nations: A General History (University Press 2005). 290.  
539 The idea that ‘war can be just’ finds its root in Cicero, to whom war was either defensive or a mechanism for 

the compensation of past injury Robert Delahunty and John Yoo, ‘From Just War to False Peace’ (2012) 

Chicago Journal of International Law 1. 11. Grotius maintains that war is compelled by law, as an instrument of 

right beyond judicial settlement. Hugo Grotius, ‘The Rights of War and Peace, Book II (Natural Law and 

Enlightenment Classics)’ (Liberty Fund, Inc., 2005) 393. Chapter I (II), also review 397-399 (III). Vitoria. He 

was of the opinion that war is just when it is undertaken as a response to a harm that has been inflicted on the 

order of things as understood from the Christian perspective. Francisco de Vitoria, Vitoria: Political Writings 

(Cambridge University Press 1991). 298-315. 
540 Robin Geiß, ‘Asymmetric Conflict Structures’ (2006) 88 International review of the Red Cross (2005) 757. 

In principle, asymmetry between belligerents can be defined as a steep difference in capacities ‘either in terms 

of their legal status, power capabilities, or strategies’ Christofer Berglund & Emil Aslan Souleimanov, ‘What is 

(not) asymmetric conflict? From conceptual stretching to conceptual structuring’ 13 (1) Dynamics of 

Asymmetric Conflict (2020) 87. 89. 
541 In her work on nonviolence, Butler discusses relies on the work of Melanie Klein to further elaborate on how 

identification with a group plays a part in inciting violence “So, if we make exceptions to the principle of 

nonviolence, it shows that we are ready to fight and harm .. According to this logic, one does this either in self-

defense of those who belong to a wider regime of the self – those with whom identification is possible or who 

are recognized to constitute the broader social or political domain of selves to which one’s own self belongs” 

Judith Butler, The Force of Nonviolence: An Ethico-Political Bind (Verso Books 2021). 34. Identification with 

other humans occurs through intersubjective relations and reflects on one’s understanding of their identity. For a 

relational account of intersubjective relations refer to: Steven G Carley, Melanie Klein: Object Relations Theory 

(CreateSpace Independent Publishing Platform 2015). 



106 
 

shape judgements over which lives are worth grieving.542  Differences in identity can establish 

‘otherness’ if we uphold a limited perception that lacks an appreciation of global 

interdependencies;543 such a perception implies de-linking association and demoting 

grievability.544  

 

Disassociation from the ‘other’ of the global south is engrained in perceptions of the forefathers 

of the laws of war. Henry Dunat, 545  who is accredited with laying the groundwork for 

establishing the International Committee of the Red Cross (hereinafter ICRC) and the Geneva 

Conventions, was simultaneously a colonialist.546 He was a businessman who was on his way 

to solicit the patronage of Napoleon III for his investments in colonised Algeria, where he was 

entrusted with securing land grants and facilitating the access of European settlers to local 

resources. 547 In concurrence, his co-founder Gustave Mognier was an enthusiastic supporter 

of King Leopold’s exploitation of the Congo and the treaty of Brussels, which normalised the 

exploitation of Africa, and was happening around the same period when IHL was found.548 

This sentiment of ‘othering’ extends to another significant figure of IHL, Friedrich von 

Martens, father of the Martens Clause.549 

 

The colonial subject fell outside of the optic of the laws of war. 550  It was not until 1977, with 

the drafting of Protocol I of the Geneva conventions, where the categories of civilian and 

 
542‘we might think of war as dividing populations into those who are grievable and those who are not’; ‘If 

critical thinking has something to say about or to the present situation, it may well be in the domain of 

representation where humanization and dehumanisation occur ceaselessly.’  Butler, Frames of War (n 125). 38, 

140. 
543 The widening of one’s perception requires opening our imagination to the interdependencies shaping 

precariousness. Refer Butler’s use Klein’s term ‘phantasy’ putforth this argument  Butler, The Force of 

Nonviolence (n 267). 59-61.  
544 The notion of ‘other’ originates in the works of Leibniz and Austin. For a conceptual history of the notion of 

‘other’ refer to: Samuel Moyn, Origins of the Other: Emmanuel Levinas Between Revelation and Ethics 

(Cornell University Press 2005). 
545“ there does seem to be something to the simultaneous proclamation of  grand  but  abstract  humanitarian  

principles  and  the  sowing  of  devastation  on  the  African continent — something like the well-rehearsed 

hypocrisy of a European-centric universalism” Frédéric Mégret (n 276). 265, 269. 
546 ibid. 271. 
547 For Dunat, it seems that “Algeria was a business opportunity and a call to Christianisation, Solferino was a 

human tragedy calling for compassion and dignity” Nesiah (n 275). 324. 
548 ibid. ‘IHL was a footnote to colonial business as usual’  Frédéric Mégret (n 276). 269. 
549 Frédéric Mégret (n 276). 271-274. 
550 Nesiah (n 275). When IHL was called upon in the colonial context, positivist rhetoric challenging the 

absence of sovereignty or treaty ratification was referred to as justification of conduct that contradicts the laws 

of war towards the colonial subject. Megret, ‘War and the Vanishing Battlefield’ (n 161); Susan Pedersen, 

‘Bombing Damascus’ (University Press, 2015); Frédéric Mégret (n 276). 273-283. Also generally review: Susan 

Pedersen ‘The Guardians : The League of Nations and the Crisis of Empire’ (OUP, 2015). 
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colonised were formally reconciled.551 This assertion came when the shape of colonialization 

had dramatically shifted in light of the formal decolonisation of Asia and Africa, making the 

reconciliation obsolete.552 

 

Likewise, Just war theory’s criminal law rhetoric of ‘aggressor-defender’ requires the 

identification of the enemy, and those who fall under it are demonised,553 and deserving of this 

escalated precarity.554 The forefathers of the just war tradition, including Cicero, Augustine, 

and Vitoria condemned the enemy for their difference, and the difference itself becomes a 

symbol of what is threatening.555 In contemporary times, the question of ‘who is the enemy?’ 

and ‘whose territories deserve this violence?’ is globalised, televised and exploited.556 In its 

turn, difference is politically defined, eventually shaped by structural hierarchies and 

inequalities.557 Difference allows for disassociation which decreases the grievability of the 

lives of subjects affected by the war economy.558   

 

 
551 Article 1 (4) API. 
552 For a discussion of the failure of such legal reconciliations at the post-colonial moment refer to: Upendra 

Baxi, ‘Postcolonial Legality: A Postscript from India’ (2012) 45 Verfassung und Recht in Übersee 178. 
553 Umberto Eco notes that ‘having an enemy is important not only to define our identity but also to provide us 

with an obstacle against which to measure our system of values and, in seeking to overcome it, to demonstrate 

our own worth’ Umberto Eco, Inventing the Enemy and Other Occasional Writings (Houghton Mifflin Harcourt 

2012). “the laws of war are increasingly expressed in the language of criminal justice” David Kennedy 

‘Reassessing international humanitarianism: the dark sides’ in Anne Orford (ed.) International Law and its 

Others (CUP, 2009) 131, 138 
554 Pablo Kalmanovitz ‘Early Modern Sources of the Regular War Tradition’ in Seth Lazar and Helen Frowe 

(eds)  The Oxford Handbook of Ethics of War (CUP 2018) 158.  
555 Eco, Inventing the Enemy and Other Occasional Writings (n 310). Also in a Schmittian sense, to speak of 

war is an exercise of enemy designation. Frederic Megret, ‘“War”? Legal Semantics and the Move to Violence’ 

(2002) 13 European journal of international law 361. 366. 
556 ‘The new world order will be both consensual and televisual’ Baudrillard (n 309). 85. 
557 ‘Parallel to the space of the civilising mission, space for collateral damage is shaped by the hierarchies and 

inequalities of the global civil society’ Nesiah (n 275).  325; To this end, Bouverta de Santos states that the 

political obligation binding the legal subject to the modern constitutional state is replaced by privatised, 

depoliticised and contractual obligations, marking the return of the coloniser in a new form. Sousa Santos (n 

278). 
558 ‘Under contemporary conditions of war: the shared condition of precariousness leads not to reciprocal 

recognition, but to specific exploitation of targeted populations, of lives that are not quite lives, case as 

‘destructible’. Such populations are ‘lose-able’ or can be forfeited, precisely because they are framed as being 

already lost or forfeited’ .. ‘Lives are divided into those representing certain kinds of states and those 

representing threats to state-centered liberal democracy, so that war can then be righteously waged on behalf of 

some lives’ Butler, Frames of War (n 125). 29, 31, 53. Also refer to: Ratna Kapur, ‘Precarious Desires and 

Ungrievable Lives: Human Rights and Postcolonial Critiques of Legal Justice’ (2015) 3 London Review of 

International Law 267. 
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Nowadays, the average subject affected by the war economy is from a post-colonial state, as 

inter-state war among economically developed states has become a rarity.559 Consequently, this 

means that the representatives of economically developed states have minimal interest in 

bridging gaps of disassociation, and any shortcomings of the laws of war would only affect 

groups often ‘othered’ in the international legal optic, ascertaining the residue of colonial 

othering. The othering of the subject affected by the war economy sets the premises for the 

devaluation of harm caused to them. These theoretical underpinnings of IHL, shape the 

infrastructure of the legal optic’s imaginary of harm caused in the context of war. The 

theoretical tensions surface in practice with the changing dynamics of the war economy 

discussed in the following sections. 

 

1.1.Private Military Contractors and International Humanitarian Law 

 

1.1.1.  The contemporary private military industry  

 

Private Military Contractors (hereinafter PMCs) offer paid services in support of the war effort 

of a given party in a war. Such services are sometimes offered through corporations. The 

historical term to describe such services was ‘mercenary’ services. The deployment of 

mercenaries was normalized before the 18th century but was later outlawed in western states.560   

One form of mercenary work included the employment of privateers who were tasked with 

engaging in maritime warfare in return for economic gain.561 The term ‘Private Military 

Contractor’ is relatively recent. According to Google’s Text Ngram, (which shows trends of 

word usage in its database of books since the 15th century), the term was used in books available 

 
559 Samuel Moyen discusses this point in relation to the shift from a fear of aggression to a fear of atrocity in 

international criminal law making, “Citizens of powerful states increasingly had little fear of interstate war .. 

International Criminal Law was no longer focused on their own life and death, but predominantly in the global 

south” Samuel Moyen, ‘From Aggression to Atrocity: Rethinking the History of International Criminal Law’ in 

Darryel Robinson and others (eds), The Oxford Handbook for International Criminal Law (Oxford University 

Press 2020).344, 359-360. Oona Anne Hathaway, The Internationalists and Their Plan to Outlaw War (Allen 

Lane 2017). “We learned that no two nations in which one could buy a McDonald’s hamburger had ever gone to 

war. What commerce could not achieve, the soft power and ethical clarity of international human rights and 

humanitarian law could.” Kennedy, Of War and Law (n 35).  30. 
560 Joel AC Baum and Anita M McGahan, ‘Outsourcing War: The Evolution of the Private Military Industry 

after the Cold War’ (Social Science Research Network 2009) SSRN Scholarly Paper ID 1496498 

<https://papers.ssrn.com/abstract=1496498> accessed 18 February 2019. 6; Dino Kritsiotis, ‘Mercenaries and 

the Privatization of Warfare The Privatization of International Affairs’ (1998) 22 Fletcher Forum of World 

Affairs 11. 
561 Janice E Thomson, Mercenaries, Pirates, and Sovereigns: State-Building and Extraterritorial Violence in 

Early Modern Europe (Princeton University Press 1996). 54, 77-88. 
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on its database only after 2000, and its usage spiked after 2009.562 This etymological change 

came in parallel to the resurge of private services offered to states, corporations, and even 

international organizations in the context of war following the mid-20th century.563 Corporate 

ventures with the sole purpose of providing military services began re-appearing in the late 

1960s.564 This reappearance is a symptom of the privatization of warfare, a symptom of the 

prevalence of neoliberal ideology.565   

 

Post-colonial state government leaders, many of which were authoritarian, hired such services 

to control internal political crises and threats to their fragile authority.566 The funding for such 

hires sometimes originated from the exploitation of natural resources, which was sometimes 

offered in direct concessions. 567 Ex-military personnel of developed states, who had lost their 

jobs with the decline of military spending, often provided such services or trained those 

providing such services. 568 This economic activity became a source of lucrative revenue that 

concurrently served foreign policy goals at times.569  Such services were also offered to MNCs 

looking to secure their investment in resource-rich states.570  

 

PMC activity in the post-colonial context entailed considerable risks of facilitating violations 

of the people’s right to self-determination and exacerbating and prolonging violent 

 
562 Review Google Ngram results on ‘Private Military Contractor’ 

https://books.google.com/ngrams/graph?content=Private+Military+Contractor&year_start=1800&year_end=20

19&corpus=26&smoothing=3&direct_url=t1%3B%2CPrivate%20Military%20Contractor%3B%2Cc0#t1%3B

%2CPrivate%20Military%20Contractor%3B%2Cc0 accessed 02 February 2021.  
563 Baum and McGahan (n 10). 30. Oldrich Bures, ‘Private Military Companies: A Second Best Peacekeeping 

Option?’ (2005) 12 International Peacekeeping 533. Colum Lynch, ‘U.N. Embraces Private Military 

Contractors’ (Foreign Policy) <https://foreignpolicy.com/2010/01/17/u-n-embraces-private-military-

contractors/> accessed 10 April 2019. 
564 Non-Governmental Organizations (NGOs) and Inter-Governmental Organizations started hiring PMCs in the 

late 1990’s and the UN Peacekeeping forces in the 2000’s. Baum and McGahan (n 10). 19. This strategically 

coincided with neo-liberal privatization trends. Jackson Nyamuya Maogoto and Benedict Sheehy, ‘Private 

Military Companies & International Law: Building New Ladders of Legal Accountability & Responsibility’ 

(2009) 11 Cardozo Journal of Conflict Resolution 99.105. 
565 Generally review: Amy E Eckert, Outsourcing War: The Just War Tradition in the Age of Military 

Privatization (Cornell University Press 2016); Kritsiotis (n 10); James Pattison, ‘Just War Theory and the 

Privatization of Military Force’ (2008) 22 Ethics & International Affairs 143. 
566 Jackson Nyamuya Maogoto and Benedict Sheehy, ‘Private Military Companies & International Law: 

Building New Ladders of Legal Accountability & Responsibility’ (2009) 11 Cardozo Journal of Conflict 

Resolution 99. 104. An example of which is PMC support of the Mobutu dictatorship in Zaire. Abdel-Fatau 

Musah, Kayode Fayemi and J ’Kayode Fayemi, Mercenaries: An African Security Dilemma (Pluto Press 2000). 

xi. 
567 David J Francis, ‘Mercenary Intervention in Sierra Leone: Providing National Security or International 

Exploitation?’ (1999) 20 Third World Quarterly 319. 
568 Maogoto and Sheehy (n 16). 105. 
569 Ibid. 
570 Baum and McGahan (n 10). 20. 

https://books.google.com/ngrams/graph?content=Private+Military+Contractor&year_start=1800&year_end=2019&corpus=26&smoothing=3&direct_url=t1%3B%2CPrivate%20Military%20Contractor%3B%2Cc0#t1%3B%2CPrivate%20Military%20Contractor%3B%2Cc0
https://books.google.com/ngrams/graph?content=Private+Military+Contractor&year_start=1800&year_end=2019&corpus=26&smoothing=3&direct_url=t1%3B%2CPrivate%20Military%20Contractor%3B%2Cc0#t1%3B%2CPrivate%20Military%20Contractor%3B%2Cc0
https://books.google.com/ngrams/graph?content=Private+Military+Contractor&year_start=1800&year_end=2019&corpus=26&smoothing=3&direct_url=t1%3B%2CPrivate%20Military%20Contractor%3B%2Cc0#t1%3B%2CPrivate%20Military%20Contractor%3B%2Cc0
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hostilities.571 Corporations offering PMC services in the context of post-colonial states ‘gained 

a reputation for brutality and exploitation’.572 David Sterling, a former British military man, 

pioneered the rise of this market when he found WatchGuard International in 1967, which 

offered PMC services in the Middle East and Africa.573 Other well-known providers included 

Sandline International, incorporated in the UK, which operated in Sierra Leone among other 

places; and the SADF battalion commanders, which operated in apartheid South Africa.574 The 

SADF battalion later changed its name to Executive outcomes and ran operations in several 

post-colonial countries, the most notable of which is Angola.575 Despite a decline in this trend, 

the hire of PMCs by weak governments in states of the global south is still a phenomenon. For 

example, the Nigerian government still hires PMCs to engage in combat (starting 2015 against 

Boko Haram), 576 and in 2019 the government of Mozambique hired the South African Dyck 

Advisory Group against insurgents.577 

 

Under different market dynamics, PMCs can be directly hired as a tool of foreign policy on 

behalf of economically advanced states partaking in the war effort directly or in proxy.578 For 

example, the Wagner Group, affiliated with Russia, and operating through networks of 

complex relations in informal war economies, has had a pivotal role in the wars in Syria, 

 
571 Review: ‘Mercenarism, and private military and security companies: an overview of the working Group on 

the use of mercenaries as a means of violating human rights and impeding the exercise of the right of peoples to 

self-determination’ (United Nations, 2018) UN Doc. HRC/2018/40. For example in 2020, the working group 

referenced how the presence of PMCs in the central African republic “has resulted in serious threats to territorial 

integrity of the country and the exercise of the right to self-determination.” The Working Group on the use of 

mercenaries as a means of violating human rights and impeding the exercise of the right of peoples to self-

determination, ‘The Evolving Forms, Trends and Manifestations of Mercenaries and Mercenary-Related 

Activities’. (28 July 2020) UN Doc. A/75/259. para. 49. 
572 Select Committee on Foreign Affairs Ninth Report, House of Commons of the United Kingdom (1 August 

2002) https://publications.parliament.uk/pa/cm200102/cmselect/cmfaff/922/92203.htm accessed 03 February 

2021. 11. 
573 Wolfgang Saxon, ‘Sir David Stirling, 74, the Founder Of Britain’s Elite Commando Unit’ The New York 

Times (6 November 1990) <https://www.nytimes.com/1990/11/06/obituaries/sir-david-stirling-74-the-founder-

of-britain-s-elite-commando-unit.html> accessed 3 February 2021. 
574 Baum and McGahan (n 10). 25. Gary Kynoch, ‘The “Transformation” of the South African Military’ (1996) 

34 The Journal of Modern African Studies 441. 
575 Jim Hooper, Bloodsong!: An Account of Executive Outcomes in Angola (Collins 2002); Jeremy Harding, 

‘The Mercenary Business: “Executive Outcomes”’ (1997) 24 Review of African Political Economy 87. 
576 ‘Nigeria’s Private Army :a perception study of private military contractors in the war against Boko Haram’ 

(Remote Control project, 2016) 
577 Nolan Quinn, ‘The Military-First Approach in Northern Mozambique is Bound to Fail’ (Council on Foreign 

Relations) 23 November 2020 https://www.cfr.org/blog/military-first-approach-northern-mozambique-bound-

fail   accessed 5 February 2021.  
578 Baum and McGahan (n 10). 28-9. An example of which is the US outsourcing of its Humanitarian 

intervention in Liberia with the aim to build a Security sector reform to DynCorp, Sean Mcfate, ‘Outsourcing 

the Making of Militaries: DynCorp International as Sovereign Agent’ (2008) 35 Review of African Political 

Economy 645. 646.   

https://publications.parliament.uk/pa/cm200102/cmselect/cmfaff/922/92202.htm
https://publications.parliament.uk/pa/cm200102/cmselect/cmfaff/922/92203.htm
https://www.cfr.org/blog/military-first-approach-northern-mozambique-bound-fail
https://www.cfr.org/blog/military-first-approach-northern-mozambique-bound-fail
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Ukraine, and Libya – servicing Russian foreign policy interests.579 This outsourcing facilitates 

indirect control of the war economy and entrenches the efficiency-driven (or ‘quick-fixes) 

mentality of war.580 Their hire entails dispensing the economic and social cost of upkeeping a 

military.581  Their services dilute questions about responsibility, allowing developed states to 

uphold a more opaque image about their engagement in hostilities.582 Their services can also 

complicate the observance of the laws of war for parties. 583 Further, their services promise 

flexibility, as they are deployable at any time to provide rapid relief for the hiring party, and 

their size can expand or increase according to need.584  Such flexibility is coupled with 

adaptability, as PMCs were more equipped to deal with the changing dynamics of war (having 

accumulated experience in the post-colonial context). 585 

  

Voices emphasizing the efficiency of PMCs (and privatized logistical services) gained 

prominence in the context of the proclaimed ‘war on terror’, accelerating a boom in the 

industry. This spike in demand meant profits amounting to billions, offering the industry an 

opportunity to polish and expand its services.586  

 
579 Candace Rondeaux, ‘Decoding the Wagner Group: Analyzing the Role of Private Military Security 

Contractors in Russian Proxy Warfare’ (New America 2019) <https://www.newamerica.org/international-

security/reports/decoding-wagner-group-analyzing-role-private-military-security-contractors-russian-proxy-

warfare/> accessed 15 February 2021.  
580 “Costs for intervention are relatively low, both financially and politically” The Working Group on the use of 

mercenaries as a means of violating human rights and impeding the exercise of the right of peoples to self-

determination (n 21). paras. 46, 48. ‘They [PMCs] reduce the engagement timeframe and even by avoiding 

troop deployment altogether’  “The move towards private solutions to public problems during the cold war as a 

way to use business know-how to streamline government operations” Baum and McGahan (n 10). 27. 
581 Gregg Blakely, ‘Marketized Soldiering: How Private Military Companies Challenge Global Governance, 

Erode Accountability and Exacerbate Conflict’ (Thesis, Department of Political Science - Simon Fraser 

University 2006) <http://summit.sfu.ca/item/6462> accessed 18 February 2019. 25. 
582 “ Through technology and contractors, the United States could fight wars without tears” Sean McFate, The 

Modern Mercenary: Private Armies and What They Mean for World Order (Oxford University Press 2014) 178. 

180-187.  
583 Emily Crawford and Alison Pert, International Humanitarian Law (Cambridge University Press 2015). 455, 

456. 
584 “Using PMSCs would allow for the size of the force to expand or contract as needed, thereby allowing for 

reductions in costs.”, “Turning to the market to provide peacekeepers for a rapid-reaction force has the potential 

to reduce administrative, training, and insurance costs and the replacement costs from peacekeeper turnover and 

relocation Jared Genser and Clare Garvie, ‘Contracting for Stability: The Potential Use of Private Military 

Contractors as a United Nations Rapid-Reaction Force’ (2015) 16 Chicago Journal of International Law. 439, 

446, 479. 
585 National armies of developed nations were not trained for such warfare. and such incapacity was evident in 

the failure of the US army to achieve their military goals using their usual military strategies in Mogadishu, 

Somalia 1993 for example. ‘ In October 1993 a mission to snatch rebel leaders from the streets of Mogadishu, 

Somalia goes disastrously wrong when two U.S. Black Hawk helicopters are shot down.’ Patrick J. Kiger, 

Behind the Battle of Mogadishu: How A Peacekeeping Mission To Provide Relief Quickly Unraveled Into 

Chaos cited in . Baum and McGahan (n 10). 24. 
586 The number of PMCs deployed by the US Iraq alone increased from approximately 20,000 in 2004 to 48,000 

in 2007. Maogoto and Sheehy (n 16). At 106. it is estimated that contractors that offered services ranging from 

the supply of toilet paper to military services reaped a revenue of 138 Billion US Dollars solely of the Iraq war 
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The boom in the market meant that corporations offering PMC services began operating like 

any other commercial actor in the globalized market despite the violent nature of their services. 

This expansion provided such corporations with the opportunity to harness transnational 

corporate governance mechanisms that limited reputational and legal risks, such as establishing 

shell companies or incorporation in states with minimal legal constraints.587 

 

Private Military Corporations can be involved in the infliction of harm in the context of war in 

many ways. Their personnel can directly violate the laws of war, like any other combatant.588  

One such case is the infamous Nisour Square massacre in 2007, where contractors of 

Blackwater Security consulting (Now Academi), deployed by the US Army in Iraq committed 

the extrajudicial killing of seventeen civilians and injured twenty others in the course of 

escorting a US embassy convey.589  

 

The personnel of private military corporations can also be in direct breach of the rights of 

prisoners of war under the Third Geneva Convention or the erga omnes prohibition against 

torture. A notable case, made public through Wikileaks’s Iraq War Logs,590 is the systematic 

abuses of prisoners in Abu Ghraib prison by the personnel of CACI International, Inc. 591  In a 

related incident, the American Service Centre (ASC) (incorporated in Qatar) served rotten food 

to the prisoners in late 2003 and early 2004, causing adverse health effects on the detainees, 

 
(2003) ‘Contractors Reap $138bn from Iraq War’ (Financial Times, 18 March 2013) 

<https://www.ft.com/content/7f435f04-8c05-11e2-b001-00144feabdc0> accessed 18 February 2019. 
587 Christopher Kinsey, Corporate Soldiers and International Security: The Rise of Private Military Companies 

(Routledge 2006). 25. 
588 Chukwuma Osakwe and Ubong Essien Umoh, ‘Private Military Contractors, War Crimes and International 

Humanitarian Law’ (2014) 42 Scientia Militaria : South African Journal of Military Studies 275. 
589 Katia Snukal and Emily Gilbert, ‘War, Law, Jurisdiction, and Juridical Othering: Private Military Security 

Contractors and the Nisour Square Massacre’ (2015) 33 Environment and Planning D: Society and Space 660. 
590 ‘The War Logs - WikiLeaks Documents’ 

<https://archive.nytimes.com/www.nytimes.com/interactive/world/war-logs.html?hp> accessed 5 February 

2021.  For an analysis of the symbolic role that the images played in the Abu Ghraib Scandal refer to: Eduardo 

Mendieta and José-Manuel Barreto, ‘Moral Optics”: Biopolitics, Torture and the Imperial Gaze of War 

Photography’, Human Rights from a Third World Perspective: Critique, History and International Law 

(Cambridge Scholars Publishing 2013). 117-139. 
591 In a report by Government Accountability Office (GAO) following the leaks, (an independent audit that 

provides the US Congress with reports over the government’s conduct), the office concluded that contractors of 

CACI International, Inc. and Titan Corporation hired by the US Government for the administration of prisons in 

Iraq, had systematically abused prisoners in Iraq based and the US administered Abu Ghraib Prison. Matthew 

Clarke, ‘GAO: Private Contractors Perform Poorly At Overseas Military Prisons’ Prison Legal News (Seattle, 

2006) . 31.  
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and prompting a riot where four detainees were killed.592  

 

Moreover, private military corporations can be in direct breach of sanctions imposed under the 

regime of the UNSC. For example, Sandline International (incorporated in the UK) was 

accused of supplying weapons to Sierra Leone in breach of sanctions put forth by the UNSC.593 

 

Less directly, the services of private military corporations can contribute to the sustenance of 

systemic harm induced in the context of occupation.  For example, the UK-based corporation 

G4S has been repeatedly condemned for supplying services to control checkpoints at access 

points to settlements in occupied Palestinian and Syrian territories. 594  It is claimed that such 

services contribute to the sustenance of the settlements and the infringement of the right to 

movement.  

 

From another perspective, personnel recruitment processes for private military corporations 

offer opportunities to exploit the weak economic positioning of subjects affected by the war 

economy, sometimes even through fraud.595  

 

   1.1.2.  Normative discourses on the private military industry 

 

The re-emergence of the PMC market, historically known as the mercenary market, has 

facilitated the efficiency of undertaking war and deepened asymmetries. The services of PMCs 

can sustain blanket infringements such as a breach of the right to self-determination.  On the 

ground, PMCs can violate the laws of war.  

 

 
592 David Phinney ‘"Contract Meals Disaster" for Iraqi Prisoners’ (Corpwatch) 9 December, 2004  

https://corpwatch.org/article/contract-meals-disaster-iraqi-prisoners accessed 5 February 2021. 

593 Raymond Bonner, ‘U.S. Reportedly Backed British Mercenary Group in Africa’ The New York Times (13 

May 1998) <https://www.nytimes.com/1998/05/13/world/us-reportedly-backed-british-mercenary-group-in-

africa.html> accessed 15 February 2021; Francis (n 17). 
594 Tareq Shrourou, G4S and Israel’s military checkpoints (Lawyers for Palestinian Human Rights 2015) < 

https://lphr.org.uk/blog/g4s-and-israels-military-checkpoints/> accessed 9 April 2019.  
595 Some reports indicate that fraud was used to recruit Sudanese workers by PMC corporations based in the 

UAE, other reports indicate that Syrians led to poverty by the war were also recruited to fight in Libya. The 

Working Group on the use of mercenaries as a means of violating human rights and impeding the exercise of the 

right of peoples to self-determination (n 21). paras 30, 57. David Isenberg, ‘Libya Has Been Flooded with 

Mercenaries and Private Military Companies’ (alaraby) 

<https://english.alaraby.co.uk/english/comment/2020/2/6/libya-is-flooded-with-mercenaries-and-private-

military-companies> accessed 15 February 2021. 

https://corpwatch.org/article/contract-meals-disaster-iraqi-prisoners
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The industry's re-emergence in the post-colonial context caught the international community's 

attention, as evidenced in the debate around the drafting of article 47 of the First Protocol 

Additional to the Geneva Conventions (1974-1977) (hereinafter API). The article defines 

mercenaries and denies them combatant status.596 During the discussion, representatives of 

post-colonial states (which were most affected by foreign or foreign-trained PMCs at the 

time)597 asked for a rigorous approach that provides an inclusive definition of mercenaries and 

criminalizes their activity. 598  Whilst northern states like the US and Switzerland expressed 

distaste for the article as a whole. From their perspective, the regulation of mercenary activity 

ought to remain an issue of national law.599 The final version of the article adopted in API 

provided a very narrow definition of mercenaries and did not criminalize their activities. 600 As 

noted in the relevant commentaries, this final version was inserted ‘to appease African nations 

and was intentionally narrow in its scope of application.’601 

 
596 UN, Official Records of the Diplomatic Conference on the Reaffirmation and development of International 

Humanitarian Law Applicable in Armed Conflict Vol I (United Nations 1974). 145. 
597 For example: the delegation of Zaire “pointed out that since his country's independence, the escalation of 

wars of secession supported by mercenaries had cost the lives of several hundred thousand victims. 'Some 

mercenaries were still engaged today in what was called the "Shabawar"” and his delegation “regretted the lack 

of any reference to the responsibilities of those States in whose territory mercenaries were recruited.” A similar 

reference was made by the delegation of of Cuba stating that “We all know that these activities are being 

conducted with the consent and support of the authorities of the imperialist countries concerned.” UN, Official 

Records of the Diplomatic Conference on the Reaffirmation and development of International Humanitarian 

Law Applicable in Armed Conflict Vol VI (United Nations 1978) [hereinafter Diplomatic Conference 1978] 

p.160 para.99, p.180. 
598 The delegation of Nigeria stressed that “The conference could not afford to ignore several resolutions … 

which over the years had condemned the evil of mercenaries and their activities, particularly in Africa, and 

which had called for a ban on their recruitment, training, transport and financing.” And the delegation of 

Uganda stated that his delegation accepts the article “as a compromise although it would have preferred a 

stronger text absolutely prohibiting the recruitment and training of mercenaries in all countries.” Ibid. p. 157 

para. 79, p.159 para. 91, p. 160 paras 99-103, 184,191; This intention was stressed by states of the global south 

in the declaration on friendly relations which states ‘Every State has the duty to refrain from organizing or 

encouraging the organization of irregular forces or armed bands including mercenaries, for incursion into the 

territory of another State.’ UNGA ‘Declaration on Principles of International Law concerning Friendly 

Relations and Cooperation among States in accordance with the Charter of the United Nations’ (24 October 

1970) UN Doc.A/Res/2625(XXV). 
599 Ibid. Diplomatic Conference 1978 p.158 para. 82, p.38. 
600 The final version of Article 47 sets forth stringent criterions for the identification of a mercenary, which 

includes a person who : “a) is specially recruited locally or abroad in order to fight in an armed conflict; b) does, 

in fact, take a direct part in the hostilities; c) is motivated to take part in the hostilities essentially by the desire 

for private gain and, in fact, is promised, by or on behalf of a Party to the conflict, material compensation 

substantially in excess of that promised or paid to combatants of similar ranks and functions in the armed forces 

of that Party; d) is neither a national of a Party to the conflict nor a resident of territory controlled by a Party to 

the conflict; e) is not a member of the armed forces of a Party to the conflict; and f) has not been sent by a State 

which is not a Party to the conflict on official duty as a member of its armed forces”  Article 47 (2) International 

Committee of the Red Cross (ICRC), Protocol Additional to the Geneva Conventions of 12 August 1949, and 

relating to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977 [hereinafter 

APII] 
601 Katherine Fallah, ‘Corporate Actors: The Legal Status of Mercenaries in Armed Conflict’ (2006) 88 

International review of the Red Cross (2005). 599,605. 
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Finding a PMC in contemporary wars who fulfils the standards in article 47 is almost 

impossible.602 Especially with the fluidity and fast-paced nature of the industry, whose services 

often oscillate between civilian and military.603 Likewise, the rule is only effective in IACs, 

there is no parallel rule in the context of NIACs, and its customary nature is disputed.604 The 

ICRC is of the position that PMCs can be regarded as combatants belonging to a given party 

of the war.605 Yet, even if a PMC came close to fulfilling the criteria, some hiring states take 

precautions through deterrence mechanisms such as offering citizenship to the contractors to 

ensure the inapplicability of the article;606 or providing an escape clause in the contract 

describing the contractors as Special Constables of the armed forces.607 In practice, contractors 

are commonly identified as ‘persons who accompany the armed forces without actually being 

members’, receiving the same protection afforded to civilians, but entitled to prisoners of war 

status.608  Conversely, some find that contractors taking up arms risk falling under the category 

of ‘unlawful combatants’ by engaging in the hostilities without status as combatants.609  

 

In conjunction with API, the International Convention against the Recruitment, Use, Financing 

and Training of Mercenaries (1989) addresses the same subject matter.610 The convention 

adopted a similar definition of mercenaries to that of API but excluded the requirement that the 

agent directly takes a part in the hostilities.611 The convention criminalizes engaging in 

 
602 Fallah (n 4). 605; Lawrence Hill-Cauthorne, ‘Persons Covered by International Humanitarian Law’ in Ben 

Saul and Dapo Akande (eds), The Oxford Guide to International Humanitarian Law (Oxford University Press 

2020). 99, 120. 
603 Emily Crawford and Alison Pert, International Humanitarian Law (Cambridge University Press 2015) 455. 
604 Hill-Cauthorne (n 52). 120. 
605 Nils Melzer, ‘Interpretative Guidance on the Notion of Direct Participation in Hostilities under Inernational 

Humanitarian Law’ (ICRC 2009) 39, 40. ibid.121.  
606  Peter W Singer, ‘War, Profits, and the Vacuum of Law: Privatized Military Firms and International Law’ 

(2004) 42 The Columbia journal of transnational law 521. 532. 
607 This was the case for the Sandline firm’s contract with Papua New Guinea in 1997, ibid. 533. Emanuela-

Chiara Gillard, ‘Business Goes to War: Private Military/Security Companies and International Humanitarian 

Law’ (2006) 88 International review of the Red Cross (2005) 525. 562. 
608 ‘Persons who accompany the armed forces are entitled prisoner of war status under article 4A(4) GCIII. 

Giulio Bartolini ‘Private Military and Security Contractors as ‘Persons who Accompany the Armed Forces’’ in 

Francesco Francioni and Natalino Ronzitti (eds) War by Contract: Human Rights, Humanitarian Law, and 

Private Contractors (Oxford University Press 2011). 218, 221. Emanuela-Chiara Gillard, ‘Business Goes to 

War: Private Military/Security Companies and International Humanitarian Law’ (2006) 88 International review 

of the Red Cross (2005) 525, 536-538. Geneva Convention Relative to the Treatment of Prisoners of War III, 

(1949) 75 U.N.T.S. 135 [hereinafter GCIII]; Singer (n 56). 527. 
609 Singer (n 56); Gillard (n 57). 571. 
610 International Convention against the Recruitment, Use, Financing and Training of Mercenaries (1989, 

entered into force 2001) G.A. Res. 44/34, U.N. Doc. A/44/766. 
611 Fallah (n 51). 608,609. 
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mercenary activity and recruiting, using, financing, or training mercenaries.612 Effectively it 

prohibits states themselves from hiring PMCs and imposes a positive duty on them to prevent 

such PMC activity.613 Nonetheless, in practice, the convention is a very marginal mechanism 

due to several reasons which include: (1) the signatory states are mainly states of the global 

south with minimal interest in the market, except for Italy, Germany, and New Zealand;614 (2) 

the adopted definition of a mercenary is still restrictive.615 A similar effort to criminalize 

mercenary activity was pursued under the 1977 Organization of African Unity Convention for 

the Elimination of Mercenarism in Africa;616 however, the convention also adopted a restrictive 

definition of mercenaries,617 which severely limited its scope.618 Later on, the International 

Law Commission (hereinafter ILC) put forth a suggestion to include the crime of mercenarism 

in the body of ICL in its ‘Draft Code of Crimes against the Peace and Security of Mankind’, 

but the suggestion was disregarded.619  

 

In short, the high extent of risks posed by PMC involvement in war, even in a post-colonial 

context, was presented to participants partaking in the law-making process. The need for 

regulation or criminalisation was asserted on multiple occasions. Yet, the adopted regulatory 

optic is limited by: (1) a narrow conceptualisation of the regulated subject, who is imagined as 

an individual rather than a collective entity, 620  and identified with reference to archaic symbols 

of affiliation with the industry, (2) in addition to a limited scope of application. Such limitations 

of the optic endorse the interests of the industry.  

 

The tensions produced by the limitations of the optic were met with the establishment of the 

UN working group on the use of mercenaries as a means of violating human rights and 

 
612 Ibid. Articles 2 & 3. 
613 Ibid. Article 5 & 6. 
614 Ibid. 
615 José L Gómez del Prado, ‘Whether the Criteria Contained in the 1989 International Convention against the 

Recruitment, Use, Financing and Training of Mercenaries Notably Motivation Apply to Today’s Foreign 

Fighters?’ (2016) 18 International community law review 400, 417. Laura A Dickinson, Outsourcing War and 

Peace: Preserving Public Values in a World of Privatized Foreign Affairs (Yale University Press 2011). 42, 43. 
616 Organization of African Unity (OAU), OAU Convention for the Elimination of Mercenarism in Africa (3 July 

1977) CM/817 (XXIX) Annex II Rev.1. 
617 James Thuo Gathii, War, Commerce, and International Law (Oxford University Press 2010). 331. 
618 Sabelo Gumedze, ‘Towards the Revision of the 1977 Organisation of African Unity/African Union 

Convention on the Elimination of Mercenarism in Africa’ (2007) 16 African security review 22. 
619 Fallah (n 51). 610. Gómez del Prado (n 65). 402 Jean Allain and John RWD Jones, ‘A Patchwork of Norms: 

A Commentary on the 1996 Draft Code of Crimes against the Peace and Security of Mankind’ (1997) 8 

European Journal of International Law 100. 118. 
620 Gillard (n 57). 568. 
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impeding the exercise of the right of peoples to self-determination by the United Nations 

Human Rights Council (hereinafter UNHRC) in 2005. The working group was established for 

‘monitoring and study of the activities of private military and security companies and their 

impact on the enjoyment of all human rights.’621 In 2010, the group completed draft articles for 

the regulation of PMC activity, building on their research into the subject matter.622 

  

The proposed draft defined a Private Military or Security Company as ‘a corporate entity which 

provides on a compensatory basis military and/or security services by physical persons and/or 

legal entities’.623 As such, it departed from the prior definitions of the subject. It represented 

an attempt to reconcile the polar positions on regulation and criminalisation.  The articles 

stressed the risks posed by the proliferation of private violence, advocating for the 

reinstatement of the state monopoly on violence. 624 It would have forbad the personnel of 

PMCs from the use of force.625  The articles suggested a wide range of responsibilities on the 

corporate actors providing PMC service, including the duty to respect national sovereignty and 

not to contribute, directly or indirectly, to relations or activities which impede national 

sovereignty.626  Such clauses respond to the changing dynamics of the industry. To enable 

application, the draft articles proposed a wide set of enforcement measures such as (1) the 

instatement of a governance regime for PMC services which included licensing,627 (2) the duty 

of due diligence,628 (3) and civil and criminal sanctions in case of any involvement in violations 

of national law or international law especially IHL or IHRL.629 The treaty would have also 

instated an international oversight mechanism.630   

 

Once again, the draft was not adopted due to the pressure of economically advanced states 

 
621 UN Commission on Human Rights, Human Rights Resolution 2005/2: The Use of Mercenaries As a Means 

of Violating Human Rights and Impeding the Exercise of the Right of Peoples to Self-determination, 7 April 

2005, E/CN.4/RES/2005/2; José L Gómez del Prado, ‘Private Military and Security Companies and the UN 

Working Group on the Use of Mercenaries’ (2008) 13 Journal of conflict & security law 429. 
622 UNHRC, ‘Report of the Working Group on the Use of Mercenaries as a Means of Violating Human Rights 

and Impeding the Exercise of the Right of Peoples to Self-Determination’. (5 July 2010) UN Doc. 

A/HRC/15/25. 
623 Ibid. p.21 Article 2. José L Gómez del Prado, ‘Impact on Human Rights of a New Non-State Actor: Private 

Military and Security Companies’ (2011) 18 The Brown journal of world affairs 151, 161 - 162. 
624 Ibid. p.21 Article 1. 
625 Ibid. p.24 Article 8. 
626 Ibid. p.24-26. Articles 6, and 7. 
627 Ibid.  p.28 Article 14. 
628 Ibid. p.25 Article 7(2). 
629 Ibid. p.31-34 Part IV. 
630 Ibid. p.35-41 Part V. 
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where corporations providing military services are incorporated, including the UK, USA, and 

France.631 This failure further elaborates how political positions, heavy-laden with interest 

sustain the limitation of the international legal optic overlooking the PMC industry. 

 

Thereafter, tensions arising from the limitations of the optic were met with a set of voluntary 

multilateral mechanisms put forth by several economically advanced states (under the 

patronage of the Swiss government). Such efforts include: 

    

1) The Montreux Document (2008), which is a non-binding agreement on principles for 

the governance of PMC services.632 The first part of the document states existing 

obligations in international law lex lata.633 It addresses the obligations of each actor 

separately, taking into consideration their privilege towards the corporation offering 

PMC services. First, the highest responsibility is allocated to the hiring state because of 

its direct contractual relationship with the corporation. Its responsibilities include the 

instatement of contractual conditions demanding respect of the laws of war, and 

ensuring sufficient training of the personnel from the corporation.634 Second, third, and 

fourth actors are the host, home states, and other states who are encouraged to ensure 

that PMC conduct is regulated under national law.635  And Fifth are the corporate bodies 

offering PMC services, which are encouraged to regulate their services in a manner that 

respects the laws of war.636 In its second part, the document provides some guidelines 

on best practices in the governance of the PMC industry.637 

 

The document privileges a classic understanding of contractual relations over a nuanced 

understanding of PMC market dynamics. The underlying power dynamics governing 

the market are overshadowed by equalizing the positioning of agents involved under 

 
631 The International Code of Conduct for Private Security Service Providers: Academy Briefing Number 4 

(Geneva Academy, 2013) 64 https://www.geneva-academy.ch/joomlatools-files/docman-

files/Publications/Academy%20Briefings/Icoc_web_final.pdf last accessed 8th of March 2021. 
632 ICRC, ‘The Montreux Document: On pertinent international legal obligations and good practices for States 

related to operations of private military and security companies during armed conflict’ (2008) [The Montreux 

Document and Commentary] 
633 Ibid. 9. 
634 Ibid. 11,12. In specific article A (3). 
635 Ibid. 12,13.  
636 Ibid. 14,15. 
637 Ibid. 16-37. 

https://www.geneva-academy.ch/joomlatools-files/docman-files/Publications/Academy%20Briefings/Icoc_web_final.pdf
https://www.geneva-academy.ch/joomlatools-files/docman-files/Publications/Academy%20Briefings/Icoc_web_final.pdf
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such terms.  

 

2) The International Code of Conduct for Private Security Service Providers (ICoC),638 is 

a self-regulation mechanism initiated by agents in the PMC industry. It resulted from a 

multi-stakeholder initiative that included states, corporations and civil actors.639 The 

code provides a detailed account of the obligation of corporations providing PMC 

services. It covers the duty to respect sanctions,640 a duty on the personnel (notably not 

the corporation) not to participate in, encourage, or seek to benefit from national or 

international crimes, 641  among other obligations stated lex lata. 642  Likewise, the code 

asks corporations to ‘take reasonable steps’ to ensure that goods and services provided 

are not used to violate IHL or IHRL.643 Conspicuously, the code makes no mention of 

the right to self-determination, despite its relevance to the conduct of the industry. The 

oversight mechanism of the code is outlined in an accompanying charter, which 

establishes a non-governmental body administering the certification of corporations, 

monitoring their human rights performance and providing support.644 

 

These voluntary principles are a manifestation of a managerial turn in the governance of global 

security.645 They normalise the current dynamics of the PMC market.646 Their voluntary nature 

is justified with an appeal to pragmatism in the face of the governance gap put forth by the 

 
638 Anne-Marie Buzatu, Towards an International Code of Conduct for Private Security Providers: A View from 

inside a Multistakeholder Process (Ubiquity Press 2018) [hereinafter 'Towards ICoC'] Annex 74-95. 
639 Martina Gasser and Mareva Malzacher ‘Beyond Banning Mercenaries: The Use of Private Military and 

Security Companies Under IHL’ in Ezequiel Heffes, Marcos D. Kotlik and Manuel J. Ventura (eds)  

International Humanitarian Law and Non-State Actors: Debates, Law and Practice (Springer, 2020). 47, 70. 
640 Buzatu (n 88). 81 para.22. 
641 Ibid. 
642 The code also elaborates on specific obligations such as respect for the prohibition of human trafficking, the 

prohibition against torture, cruel and inhumane treatment, the prohibition against sexual exploitation or gender-

based violence, and so forth.  Ibid. 85 para.39, 25,35. 
643 Ibid. 82 para. 25. 
644 ‘The International Code of Conduct for Private Security Service Providers’ Articles of Association’ (2013) 

Articles 11,12,13. 
645 Refer to the work of Delphine Dogot on ‘From Peace and Security: the techno-managerial turn in global 

security governance’ presented at the Manchester International Law Centre in January 2019. D. Delphine Dogot 

(Directed by Manchester International Law Centre) <https://www.youtube.com/watch?v=vM6oRKb-6bA> 

accessed 21 July 2021. 
646 Rebecca De Winter, ‘International Soft Law Initiatives: The Opportunities and Limitations of the Montreux 

Document, ICoC, and Security Operations Management System Standards’ in Helena Torroja (ed), Public 

International Law and Human Rights Violations by Private Military and Security Companies (Springer 2017). 

105, 111. 
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conduct of PMC services.647 These mechanisms reflect the consensus of homes states of 

corporations providing PMC services rather than the international community's consensus.648 

The market dynamics of the PMC industry offer opportunities for exploitation that override the 

cost of abiding by voluntary self-regulation from a profit-driven governance perspective.649  

The inconsistent application of signatory states further exacerbates this.650 

 

Political reluctance to govern such opportunities for exploitation is further evidenced by state 

practice. An example of such practice is the instatement of immunity laws for the personnel 

providing PMC services, as was the case under Order 17 of the U.S. Coalition Provisional 

Authority (CPA) issued during the invasion of Iraq in 2003. The order rendered contractors 

(defined broadly) immune from legal proceedings in Iraq. 651 This exclusion has been described 

as a form of Juridical othering,652 under which the victims are ‘othered’ as if they are physically 

or conceptually located outside the sphere of law’.653   

 

Another practice is providing immunity for PMC conduct as foreign policy actions. For 

example in Al Shimari v. CACI et al., ex-prisoners from Abu Ghraib prison claimed that CACI 

Inc. personnel had committed various human rights violations, including torture. 654 The court 

 
647 Ibid. also refer to the answer provided by the ICRC on the voluntary nature of the Montreux Document. The 

Montreux Document and Commentary 42. 
648 ‘The majority of support for the Montreux Document and the International Code of Conduct is from States 

from the Western European and Others Group, which suggests that the process does not necessarily reflect the 

consensus of the entire international community, but rather the consensus of States where private military and 

security companies are headquartered.’The Working Group on the use of mercenaries as a means of violating 

human rights and impeding the exercise of the right of people to self-determination ‘Use of mercenaries as a 

means of violating human rights and impeding the exercise of the right of peoples to self-determination’ (20 

August 2013)  UN Doc. A/68/339 P.16 para 65 
649 “Taking into account the adoption of codes of conduct, but considering that self-regulation of private military 

and security companies is not sufficient to ensure the observance of international humanitarian law and human 

rights law by the personnel of these companies”  UNHRC (n 72). Working Group Draft Articles 622 20 para.20. 
650 De Winter (n 96). 112. Gathii (n 67). 242-244; Also refer to Dickinson’s discussion, she argues that the legal 

framework to address PMC activity in the US (with reference to international law as well) is sufficient but there 

is an absence of political will to put it in practice. Dickinson (n 65). 43, 44, 67. 
651 ‘Contractors shall be immune from Iraqi legal process with respect to acts performed by them pursuant to the 

terms and conditions of a Contract or any sub-contract thereto," and the act defines contractors as "non-Iraqi 

legal entities or individuals not normally resident in Iraq, including their non-Iraqi employees.’ Coalition 

Provisional Authority Order number 17 statues of the coalition (2006), foreign liaison missions, their personnel 

and contractors. Laura A. Dickinson ‘Accountability of Private Security Contractors under International and 

Domestic Law’ (2017) 11 (31) ASIL insights https://www.asil.org/insights/volume/11/issue/31/accountability-

private-security-contractors-under-international-and   accessed 9 March 2021. 
652 Term coined in Ruth Jamieson and Kieran McEvoy, ‘State Crime by Proxy and Juridical Othering’ (2005) 45 

British journal of criminology 504. – 527.  
653 Katia Snukal and Emily Gilbert, ‘War, Law, Jurisdiction, and Juridical Othering: Private Military Security 

Contractors and the Nisour Square Massacre’ (2015) 33 Environment and Planning: Society and Space 660. 
654 Civil Complaint, Al Shimari el al. v. CACI Premier Technology, Inc. et al. [2008] United States District 

Court for the Eastern District of Virginia, Case No. 08-cv-0827 GBL-JFA. For a general discussion also refer 

https://www.asil.org/insights/volume/11/issue/31/accountability-private-security-contractors-under-international-and
https://www.asil.org/insights/volume/11/issue/31/accountability-private-security-contractors-under-international-and
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dismissed the case, reasoning that under the ‘state secrets doctrine’, the actions of CACI Inc’s 

personnel were an enactment of state will (the case was under judicial review at the time of the 

research).655 Similar reasoning was put forth by the defence in Mohamed et al. v Jeppensen 

Dataplan, inc to avert Jeppensen Dataplan Inc.’s responsibility for the facilitation of rendition, 

the case was eventually dismissed.656   

 

Such immunity for PMC contractors under national law affirms an accountability gap. Because 

under the ILC Draft Articles on the Responsibility of States, contractors are not considered 

organs of the state, except when they are assigned to interrogation (and detention according to 

the interpretation of some).657 Hence, the state is not held liable for its actions either.  

 

Nonetheless, some cases demonstrate less reluctance from home states to hold PMCs 

accountable. For example, French courts declared that supplying surveillance equipment to 

repressive regimes amounts to a low degree of criminal complicity as an assisted witness, 

which can be grounds for future litigation. 658    

 

Overall, the view from the international legal optic overlooking the involvement of the PMC 

industry remains very limited. This limitation is upheld in the body of the IHL. Attempts to 

challenge it were averted by voluntary mechanisms. Home states show political reluctance to 

change the legal framework. This limitation is such that it includes the undervaluations of the 

 
to:Nils Rosemann, ‘The Privatization of Human Rights Violations - Business’ Impunity or Corporate 

Responsibility - The Case of Human Rights Abuses and Torture in Iraq’ (2005) 5 Non-State Actors and 

International Law 77-100. 
655 In specific the defendants claim derivative sovereign immunity. Al Shimari v. CACI Premier Technology, 

Inc. Defendant/third-part plantiff CACI Premier Technology Inc’s Memorandum in support of its motion to 

dismiss based on the state secrets privilege, United States District Court for the Eastern District of Virginia, No. 

1:08-cv-0827 LMB-JFA. 
656 The defendants argued that “state secrets are so central to this case that permitting further proceeding[s] 

would create an intolerable risk of disclosure that would jeopardize national security” Mohammed vs. 

Jeppensen, (9th. Cir. 2010) F.3d 1070 No. 08-15693 at 13541, 13526,13527.  
657 Carsten Hoppe, ‘Passing the Buck: State Responsibility for Private Military Companies’ 19 European Journal 

of International Law 989. 999. 
658 The court found that the corporations Qosmos and Ameys acted as a assisted witnesses in some of the 

criminal acts of the regimes of Bashar El-Assad in Syria and al Qaddafi regime in Libya, respectively. In both 

cases, the corporations were not found to be criminally liable, however, they were declared as an assisted 

witness, under this position there is a possibility that the corporation would be found as a complicit actor in 

further litigation. Qosmos, ‘Le statut de témoin assisté est accordé à Qosmos dans le cadre de l’information 

judiciaire en cours à la suite d’une plainte déposée par la FIDH et la LDH’ (17 April 2015) 

http://www.qosmos.com/le-statut-de-temoin-assiste-est-accorde-a-qosmos-dans-le-cadre-de-linformation-

judiciaire-en-cours-a-la-suite-dune-plainte-deposee-par-la-fidh-et-la-ldh/ accessed 9 March 2021; ‘Amesys’ 

(TRIAL International) <https://trialinternational.org/latest-post/amesys/> accessed 9 March 2021. 

http://www.qosmos.com/le-statut-de-temoin-assiste-est-accorde-a-qosmos-dans-le-cadre-de-linformation-judiciaire-en-cours-a-la-suite-dune-plainte-deposee-par-la-fidh-et-la-ldh/
http://www.qosmos.com/le-statut-de-temoin-assiste-est-accorde-a-qosmos-dans-le-cadre-de-linformation-judiciaire-en-cours-a-la-suite-dune-plainte-deposee-par-la-fidh-et-la-ldh/


122 
 

hazards posed by the contemporary dynamics of the market to the subjects affected by the war 

economy.659  As such, the direct involvement of the PMC industry is relatively absent from the 

optic of the laws of war.  

 

1.2.The weapons industry and International Humanitarian Law  

 

1.2.2.  The contemporary arms industry  

 

Under the changing dynamics of the war economy, the manufacture and selling of arms became 

a normalized transnational economic activity dominated by corporations, after it was more or 

less a state-controlled sector during the cold-war.660  

 

Nonetheless, arms corporations still maintain close affinity with home states and purchasing 

states,661 in what can be termed as the state-corporate symbiosis.662 The arms industry’s 

relationship with home states is defined by : (1) their powerful economic positioning as 

contributors to the local economy;663 (2) the historical ties of bureaucracy as captured under 

the term ‘military-industrial complex’;664 (3) the influence of channels of lobbying on state 

decision making.665  

 
659 As often stressed by the working group on mercenaries, this absence has meant that most of the victims 

affected by wrong-doing caused by the PMC industry find no moral or juridical recourse in international law. 

‘Joint Statement by independent United Nations human rights experts on human rights responsibilities of armed 

non-State actors’ Press Release (25 February 2021) 

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26797&LangID=E last accessed 9 

March 2021.  
660 Stephen G Brooks, Producing Security Multinational Corporations, Globalization, and the Changing 

Calculus of Conflict (Princeton University Press 2007).  6; Richard A Bitzinger, ‘The Globalization of the Arms 

Industry: The Next Proliferation Challenge’ (1994) 19 International security 170. 172.  
661 “This industry is defined by its complex relationship with states, and its consequent historic relation with 

national sovereignty” Christine Chinkin and Mary Kaldor, International Law and New Wars (Cambridge 

University Press 2017). 285. 
662Steve Tombs, ‘State-Corporate Symbiosis in the Production of Crime and Harm’ (2012) 1 State Crime 170. 
663 According to the Stockholm International Peace Research Institute (SPIRI) the total value of the global arms 

sales in 2019 was at least $420 billion with speculation that the numbers are likely higher. Stockholm 

International Peace Research Institute (SIRPI), ‘SIPRI Yearbook 2020: Armaments, Disarmaments and 

International Security’ (2020) <https://www.sipri.org/sites/default/files/2020-06/yb20_summary_en_v2.pdf> 

accessed 15 February 2021.  
664 The complex was famousely described by the US president Dwight Eisenhower as the ‘conjunction of an 

immense military establishment and a large arms industry’ which results in ‘unwarranted influence’ . 

Eisenhower’s ‘Military-Industrial Complex’ Speech Origins and Significance (Directed by US National 

Archives, 2011) <https://www.youtube.com/watch?v=Gg-jvHynP9Y> accessed 11 February 2021. 
665 Matthew R Kambrod, Lobbying for Defense: An Insider’s View (Naval Institute Press 2007); ‘Arms Industry 

Lobbying and the Militarisation of the EU’ (Corporate Europe Observatory) 

<https://corporateeurope.org/power-lobbies/2017/12/arms-industry-lobbying-and-militarisation-eu> accessed 20 

https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26797&LangID=E
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On the other hand, the industry’s close relationship with purchasing states is often facilitated 

by the personal ties of corporate and home state affiliates with executive personnel of the 

purchasing state. Such relations often manifest in corrupt practices for which the arms industry 

is infamous.666 For example, al Yamama (the Arabic word for dove) deal between BAE systems 

(incorporated in the UK) and Saudi Arabia, spanning from 1985 to 2006, at an estimated value 

of 43 billion dollars foregrounded the supply of 72 Tornado planes, 30 Hawk trainer jets, and 

30 other trainer planes. The payment scheme for the deal involved the exchange of oil for arms. 

The deal received traction on account of two facts: first of all, it was historically the largest 

arms deal in Britain;667 and secondly, the deal was fraught with corruption charges. In specific, 

BAE officials were accused of bribing members of the Saudi-royal family to secure the deal.668 

Similarly, Lockheed Martin (incorporated in the US) was accused of a chain of briberies paid 

to executive officials to secure arms deals across Japan, Germany, Italy, Saudi Arabia, and the 

Netherlands from the 1950s till the 1970s.669  

 

The state-corporate symbiosis also appears in the clauses of the purchase contracts. One 

common clause is an offset clause which promises ‘specific benefits to the contracting country 

as a condition of that country purchasing goods and services from a non-domestic supplier’ 

known as ‘defense offsets’.670 Offsets can be thought of as a contribution to the purchasing 

state’s economy generally and the arms sector specifically. Saudi Arabia and the United Arab 

Emirates make offsets a requirement of their ‘defense’ contracts; such offsets take on the shape 

of joint ventures either in military or civilian industries.671 In Jordan, defense offsets established 

 
February 2019; For a discussion on whether or not such lobbying influences state policy: Stephen G Brooks, 

‘Economic Actors’ Lobbying Influence on the Prospects for War and Peace (Book Review)’ (2013) 67 

International Organization 863.  
666 Nicholas Gilby, Deception in High Places: A History of Bribery in Britain’s Arms Trade (Pluto Press 2014); 

Samuel Perlo-Freeman, ‘Arms, Corruption, and the State: Understanding the Role of Arms Trade Corruption in 

Power Politics’ (2018) 13 The economics of peace and security journal 37. 46. 
667 ‘BAE and the Saudis: How Secret Cash Payments Oiled £43bn Arms Deal' (The Guardian) 

<https://www.theguardian.com/world/2010/feb/05/bae-saudi-yamamah-deal-background> accessed 4 April 

2019. 
668 The conduct of BAE systems was investigated in the UK and the US. The corporation later pleaded guilty for 

misguided accountancy records in the US.  Sope Williams, ‘The BAE/Saudi Al-Yamamah Contracts: 

Implications in Law and Public Procurement’ (2008) 57 The International and Comparative Law Quarterly 200. 
669 William D Hartung, Prophets of War: Lockheed Martin and the Making of the Military-Industrial Complex 

(Nation Books 2010). 177-204. 
670 Jodi Vittori, ‘A Mutual Extortion Racket: The Military Industrial Complex and US Foreign Policy – the 

Cases of Saudi Arabia and UAE’ (Transparency International 2019). 28,29.  
671 Ibid. For example, Al Yamama contracts with the UK included offsets to develop sugar processing complex, 

a pharmaceutical plant and commercial computer training facilities in Saudi Arabia. Vilhena Da Cunha, Mark 
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the basis for the growth of the local military industry.672 Offsets are generally prohibited under 

Article IV (6) of the World Trade Organisation’s (hereinafter WTO) Agreement of 

Government Procurement, binding to 40 states.673 However, Article III (1) establishes an 

exception for security interests.674 The position of the WTO mirrors the mainstream distaste 

for offsets is shared by the EU.675 For developing states, defence offsets offer the purchasing 

state opportunities for internal market growth. India has used defense offsets to develop its own 

arms industry,676 Malaysia used the offsets to develop its education industry, and so forth.677  

 

The industry metamorphosed with globalization, which facilitated market diversification, 

eventually compensating for the post-cold war plunge in demand for weapons.678 This 

diversification was paralleled by a change in the name of the industry into the ‘defence 

industry’.679  

 

The market power of the arms industry reflects political power structures under the ‘world 

order’. 680  The highest figures in arms exports come from corporations incorporated in Veto 

states: USA, China, France, Russia, UK, and along with Germany and, increasingly, Israel.681 

 
Pyman and Ben Magahy, ‘Defence Offsets: Addressing the Risks of Corruption and Raising Transparency’ 

(Transparency International 2010). 8. 
672 Shana Marshall, ‘Jordan’s Military-Industrial Complex and the Middle East’s New Model Army’ [2013] 

Middle East report 42.  
673 ‘With regards  to  covered  procurement,  a  Party,  including  its  procuring  entities, shall not seek, take 

account of, impose or enforce any offset.’ ‘Revised Agreement on Government Procurement and WTO related 

legal instruments Text of the GPA as amended on 30 March 2012’ (WTO, 2012). 
674 ‘Nothing in  this  Agreement  shall  be  construed  to  prevent  any  Party  from  taking  any  action  or  not  

disclosing  any  information  that  it  considers  necessary  for  the  protection  of  its  essential  security  interests  

relating  to  the  procurement  of  arms,  ammunition  or  war  materials,  or  to  procurement  indispensable for 

national security or for national defence purposes’ Ibid. Article III (1). 
675 Da Cunha, Pyman and Magahy (n 121). 1; Moritz Weiss and Michael Blauberger, ‘Judicialized Law-Making 

and Opportunistic Enforcement: Explaining the EU’s Challenge of National Defence Offsets: Judicial Politics 

and Defence Offsets’ (2016) 54 Journal of common market studies 444. 
676 ManMohan S Sodhi and Rajiv Bhargava, Perspectives on India’s Defence Offset Policy (SAGE 2015) 8. 
677 Da Cunha, Pyman and Magahy (n 121). 1. 
678 Stephanie G Neuman, ‘Power, Influence, and Hierarchy: Defense Industries in a Unipolar World’ (2010) 21 

Defence and peace economics 105. 
679  Review the rise in the usage of the term ‘defence industry’ since the early 1990’s in Google Ngram Viewer. 

‘Google Books Ngram Viewer’ 

<https://books.google.com/ngrams/graph?content=defence+industry&year_start=1800&year_end=2019&corpus

=26&smoothing=3&direct_url=t1%3B%2Cdefence%20industry%3B%2Cc0> accessed 24 October 2021. 
680 Neuman (n 128). 
681 According to SIPRI, in 2019, the seven largest suppliers of weapons were: USA, Russia, France, China, 

Germany, UK, Spain and Israel. Historically the top ten list of supplier states has been dominated by the USA, 

Russia and west European suppliers, this trend has only slightly changed with the recent ascendance of South 

Korea to the list. The growth of arms sales to 420 $ Billion is attributable to the corporations based in the US. 

Stockholm International Peace Research Institute (SIRPI) (n 113).12-19. 
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Meanwhile, some of the largest purchasers are in the Middle East and South and East Asia.682  

 

The arms industry’s economic activity facilitates the war effort and asserts existing power 

dynamics. This is the effect of what is now termed an arms race among MNCs.683 This includes 

the rapid development of dual-use technologies that blur the line between civilian and military 

goods,684  and automated technologies which escalate the remoteness of space in war.685 

Evolution in this market also entails the expansion of the formal and informal supply chains of 

the war economy. Research shows that armed groups such as ISIS were able to procure US and 

Russian-manufactured weapons in 2014-2018 through diversions in the informal war 

economies. 686  In one incident, the diversion process was so rapid that it occurred only two 

months following the initial supply of the weapon in the formal market.687  

 

Privatization has also entailed the immigration of the corporate governance ethos into the 

administration of the arms market. This immigration creates a hazardous governance model, as 

the proliferation of war serves the industry’s economic interests. 688  Further, as collective 

actors, such corporations were endowed with political agency, which can be harnessed to 

facilitate their interest in the public domain.689 

  

 
682 Ibid. 12,13. 
683 An overview of the catalogues of weapons sold at the Annual Defence and Security Equipment International 

arms fair is an evidence of such a competitive appeal in the arms market. DSEI 2021, available at 

https://www.dsei.co.uk/  accessed 3 December 2021.  
684 Also, many of the corporations in the industry supply non-military goods such as Raytheon and Boeing, 

further blurring the line. Stockholm International Peace Research Institute (SIRPI) (n 113). 20. Stephen Graham, 

Cities Under Siege: The New Military Urbanism (Verso Books 2011).  XIX-XXIII.  
685 Hin-Yan Liu, ‘Categorization and Legality of Autonomous and Remote Weapons Systems’ (2012) 94 

International review of the Red Cross (2005) 627; Agnieszka Szpak, ‘Legality of Use and Challenges of New 

Technologies in Warfare – the Use of Autonomous Weapons in Contemporary or Future Wars’ (2020) 28 

European review (Chichester, England). 118. 
686 For an account of weapon diversion to ISIS refer to research by the ‘Conflict Armament Research’. As to the 

rapid speed of diversion: The documentation of Conflict Armament Research shows that ‘the most rapid case of 

diversion following unauthorised retransfer was that of an advanced anti-tank guided weapon (ATGW). The 

weapon was manufactured in the EU, sold to the United States, supplied to a party in the Syrian conflict, 

transferred to IS forces in Iraq, and documented by a CAR field investigation team following its recovery from 

IS forces. The full chain of transactions occurred within two months of the weapon’s dispatch from the factory.’  

‘Weapons of the Islamic state’ (Conflict Armament Research, 2017) 6. 
687 Ibid. 
688 For example Saudi-bombing of Yemen has meant escalating the profits of BAE systems ‘Saudi Bombing in 

Yemen Is Helping Grow BAE Sales, Says Amnesty International’ (The Independent, 18 February 2016) 

<http://www.independent.co.uk/news/world/middle-east/saudi-arabia-bombing-civilian-targets-in-yemen-is-

helping-grow-bae-systems-sales-says-amnesty-a6882221.html> accessed 4 April 2019.   
689 Hartung provides a range of examples when Lockheed Martin (in conjunction with other MNCs) lobbied to 

increase military spending, William D. Hartung, ‘Exposing the arms export lobby’ (World Policy Institute, 

2009) 14, 234-6. Ben Barbour, ‘How 'Defense' Contractors Lobbied For War in Yemen And Reaped The Profits 
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The arms industry can also be directly involved in violations of the laws of war by supplying 

weapons to an agent who will foreseeably use such weapons in contravention of the laws of 

war. Human rights organisations have directed accusations of such involvement at several US 

and UK-based corporations supplying arms to Saudi-Arabia used in the war in Yemen since 

2015, where reports show repetitive violations of the laws of war.690 Similarly, Hartung 

demonstrates that the weapons supplied by Lockheed Martin to Turkey in the 1980’s were used 

in what he deems as a disproportional manner against the Kurdish Separatists. 691 In another 

example, Lockheed Martin supplied multiple rocket systems that facilitated Israel's cluster 

munition attacks against Lebanon in 2006. 692  The attack is deemed by many as 

disproportional.693 Arms corporations can also be complicit in infringements of human rights. 

for example, the Bahraini government used arms supplied by BAE systems to suppress civil 

disturbances in Bahrain in the course of the so-called ‘Arab Spring’.694 

 

   1.2.2. Normative discourses on the arms industry 

 

International instruments touching upon the involvement of the arms industry in war include 

instruments that regulate weapons themselves and instruments which regulate their trade.  

 

To begin with, the Air and Missile Warfare Manual by the Program on Humanitarian Policy 

and Conflict Research defines weapons as ‘a means of warfare used in combat operations, 

including a gun, missile, bomb or other munitions, that is capable of causing either (i) injury 

to, or death of, persons; or (ii) damage to, or destruction of, objects.’695  International attention 

 
From The Death And Destruction’ (One World, 2020). For a discussion of corporate political agency refer to 

Chapter One, Section 3. 
690 For an extensive account, refer to  ‘Outsourcing Responsibility: Human Rights Policies in the Defence 

Sector’ (Amnesty International 2019) <https://www.amnesty.org/en/documents/act30/0893/2019/en/> accessed 

12 April 2021. Alex Almeida and Michael Kinghts, ‘The Saudi-UAE War Effort in Yemen (Part 2): The Air 

Campaign’ (The Washington Institute 2015) <https://www.washingtoninstitute.org/policy-analysis/saudi-uae-

war-effort-yemen-part-2-air-campaign> accessed 12 April 2021.  
691 The weapons were used by turkey against seperatists affiliated with the non-state actor Kurdish Workers 

Party in the 1980s where tens of thousands of Kurdish civilians were killed in what was deemed by many to be a 

disproportional method of warfare. Hartung (n 119). 322. 
692 ibid. 233,234. The use, stockpiling and transfer of cluster munition was later prohibited under the Cluster 

Munitions Convention, in any case, Israel is not a signatory state to the convention Convention on Cluster 

Munitions, (3 December, 2008) U.N. Doc No. 47713.  
693 ibid.  
694 ‘BAE Systems - Companies - Resources’ (Campaign Against Arms Trade) 

<https://www.caat.org.uk/resources/companies/bae-systems> accessed 4 April 2019. 
695 Humanitarian Policy and Conflict Research ‘Manual on International Law Applicable to Air and Missile 

Warfare’ (15 May 2009) 1 (ff). 
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to the need to regulate the making, trade, and use of weapons appeared as early as the late 19th 

century.696 Nowadays, there are general customary rules of IHL that balance legitimate military 

necessity and humanitarianism in the design and use of weapons, and multi-lateral and bilateral 

agreements dedicated to specific weapons.  

 

Kaldor identifies three distinct approaches to the regulation of specific weapons: 

 (1) Arms control efforts of disarmament and non-proliferation which responded to the nuclear 

arms race of the cold war;697 

 

(2) The humanitarian approach focused on reducing the effects of weapons. Civil community 

actors pioneer this approach. An example is the Ottowa Convention on the Prohibition of the 

Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and on their Destruction 

(1997);698 

 

 (3) The disarmament approach, where the prohibition is accompanied by the duty to destroy 

existing stocks. An example is the Chemical Weapons Convention which prohibits the 

development, production, stockpiling, transfer and use of chemical weapons (1992).699 

  

As such, there is a spectrum of state obligations towards different types of weapons. These 

obligations can be a limitation to production, a prohibition of use or stockpiling, or a duty to 

destroy existing stocks. Meanwhile, obligations relevant to other weapons concern their use 

rather than their production and stocking. From the perspective of corporations, such 

regulations restrict the goods they are legally permitted to manufacture.  

 

The evolution of the current international body regulating weapons depends on the willingness 

of states to compromise their perceived economic and security interests in given types of 

 
696 For example: ‘Project of an International Declaration concerning the Laws and Customs of War’ (27 August 

1874) Articles 12 and 13 (a) and (e); The Hague Declaration 2 concerning Asphyxiating Gases (1899); Hague 

Regulations respecting the Laws and Customs of War on Land, Annexed to Hague Convention IV (1907). 
697 Such efforts include: Treaty on the Non-Proliferation of Nuclear Weapons (1 July 1968) and Bilateral arms 

control such as the Strategic Arms Limitations Talks. Chinkin and Kaldor (n 111). 290. 
698 ibid. 299-316. There is also ‘Protocol IV to the 1980 Convention on Prohibitions or Restrictions on the Use 

of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate 

Effects, CCW’ (1995). 
699 ibid. 323-327.  
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weapons.700 As a result, the current framework for the governance of weapons is fragmented 

and not directly responsive to the risks posed by new weapons.701 These dynamics have left 

scholars with only customary principles for assessing new technologies such as drones or 

autonomous weapons.702 In the context of autonomous weapons, the question is whether 

customary principles of responsibility are apt to capture the complexities presented by such 

technologies. Scholarly positions on this issue are varied. Some find that current frameworks 

offer sufficient guidance; 703  others defend the claim that these emerging technologies call for 

further legal and conceptual evolution; 704 whilst some advocate for banning their use 

altogether.705 

 

Aside from limiting the product range offered by the arms industry, international legal 

discourses have also addressed the industry’s terms of trade. Contemporary regulation of the 

arms trade is marked by the drafting of the Brussels Act (1890), which applied on a regional 

level,706  and the failed post-WWI disarmament efforts which had set out to regulate the 

international market.707  In the context of the cold war, several multi-lateral weapons trade 

agreements regulated the industry in a strategic manner that strengthened the military 

positioning of either camp. 708  The formations of the supply chain in the arms industry 

constituted a part of military strategy.709 Following the cold war, the multi-lateral voluntary 

Wassenaar Arrangement (1996) encouraged further transparency in the arms trade. 710  Notably, 

 
700 William H Boothby, Weapons and the Law of Armed Conflict (Oxford University Press 2016).  371. 
701  Jochnick and Normand (n 249) 71 ; Anna Stavrianakis, ‘Legitimising Liberal Militarism: Politics, Law and 

War in the Arms Trade Treaty’ (2016) 37 Third World Quarterly 1. 
702 Isabelle Daoust, Robin Coupland and Rikke Ishoey, ‘New Wars, New Weapons? The Obligation of States to 

Assess the Legality of Means and Methods of Warfare’ (2002) 84 International review of the Red Cross 345. 

Reference is made to arms related technological advancements in: Agenda item 101 (ff )73/63: Preventing and 

combating illicit brokering activities’ (2018) I United Nations Disarmament Yearbook 180. 
703 Christopher M Ford, ‘Autonomous Weapons and International Law’ (2017) 69 South Carolina law review 

413. 470-275. 
704 Kjølv Egeland, ‘Lethal Autonomous Weapon Systems under International Humanitarian Law’ (2016) 85 

Nordic Journal of International Law 89. 
705 Bill Boothby, ‘Autonomous Attack—Opportunity or Spectre?’ in Terry D Gill and others (eds), Yearbook of 

International Humanitarian Law 2013 (TMC Asser Press 2015) 71. 85-87.  
706 The act mainly discussed the slave trade with reference to weapons in Article VIII and IX. Slave Trade and 

Importation into Africa of Firearms, ammunition and spirituous liquors (General Act of Brussels) JULY 2, 

1890, in Multilateral agreements, 1776-1917.  
707 ‘Blood at the Cross Roads: Making the Case for Global Arms Trade Treaty’ (Amnesty International 2008) 

<https://www.amnesty.org/en/documents/act30/011/2008/en/> accessed 4 December 2021.6. 
708 For example: The Coordinating Committee for Multilateral Export Controls (CoCom) (1949) discussed in 

Mark Taylor, War Economies and International Law: Regulating the Economic Activities of Armed Conflict 

(Cambridge University Press 2021). 133-135. 
709 Ibid. 
710 Chvistoph Hoelscher and Hans-Michael Wolffgang, ‘The Wassenaar-Arrangement between International 

Trade, Non-Proliferation, and Export Controls’ (1998) 32 Journal of world trade 45. 51-54. 
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it included a reference to sharing information on corporate acquisitions of arms. 711 By the same 

token, the UN Register of Conventional Arms (UNROCA) was established in 1991 as a 

mechanism for information on international arms procurement.712  

 

Contemporary attempts to put forth a mandatory instrument for the arms trade commenced 

with the UN General Assembly Resolution 61/89 ‘Towards an arms trade treaty: establishing 

common international standards for the import, export and transfer of conventional arms’ in 

2006.713  

 

The drafting of the Arms Trade Treaty (hereinafter ATT) presented considerable challenges. 

Some exporting states were reluctant to create new obligations which might hinder the 

industry.714 The states' reluctance paralleled the industry’s lobbying efforts, internally 715  or in 

the halls of the UN. 716  In contrast, civil actors stressed the need to include a wider range of 

arms in the treaty and the insertion of human rights criteria in evaluating end-user certificates 

submitted to states before a transaction involving weapons.717  

 

The ATT was adopted in 2013.718 Its current form places an obligation on signatory states to 

abstain from transactions that facilitate a breach of UNSC resolutions or IHL or other 

 
711 Ibid. 54. 
712 UNGA ‘Transparency in Armaments’ (1991) UN Doc. A/Res/46/36 L; UNGA ‘Continuing operation of the 

United Nations Register of Conventional Arms and its further development’ (2000) UN Doc. A/74/211. 
713 UNGA, ‘Assembly Towards an arms trade treaty: establishing common international standards for the 

import, export and transfer of conventional arms’ (2006) U.N. Doc. A/RES/61/89. 
714 Stravrianakis argues that the negotiation policy of some exporting states were shaped in minimal standards 

which still prioritize profit making over humanitarian considerations. Stavrianakis (n 9) 846. – 853. 
715 For example, the National Rifle Association in the USA lobbied for a foreign position in opposition of an 

obligatory mechanism ‘National Rifle Association Vows to Fight Arms Trade Treaty at U.N.’ Reuters (28 

December 2012) <https://www.reuters.com/article/us-arms-treaty-nra-idUSBRE8BR03420121228> accessed 3 

April 2019. The US consequently took on a oppositional role in the debates, Erickson argues that its 

participation in the process was driven by reputational interests. JENNIFER L ERICKSON, ‘Saint or Sinner? 

Human Rights and U.S. Support for the Arms Trade Treaty’ (2015) 130 Political science quarterly 449, 469-

470. 
716 Andrew Woods who held a position in the defence corporation Rolls-Royce plc. was a part of the UK 

negotiating team. Andrew Woods ‘How to Reach Consensus on an Arms Trade Treaty’ (Arms Control 

Association) https://www.armscontrol.org/act/2012-01/reach-consensus-arms-trade-treaty accessed 15 March 

2021;  ‘Arms Trade Treaty - Issues’ (Campaign Against Arms Trade) <https://www.caat.org.uk/issues/att> 

accessed 4 April 2019. 
717 ‘Why We Need a Global Arms Trade Treaty (Oxfam International) 

<https://www.oxfam.org/en/campaigns/why-we-need-global-arms-trade-treaty> accessed 3 April 2019. 

‘Compilation of Global Principles for Arms Transfers’ (Amnesty International 2007) 

<https://www.amnesty.org/en/documents/pol34/003/2007/en/> accessed 3 April 2019. 
718 The Arms Trade Treaty (adopted 2 April 2013 entered into force 24 December 2014) UNTC vol.3013, 

C.N.266.2013. TREATIES.XXVI-8 [hereinafter ATT]. 

https://www.armscontrol.org/act/2012-01/reach-consensus-arms-trade-treaty
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regulations on weapons.719 The treaty outlines standards for export assessments and licensing 

regimes to be taken on by the contracting parties.720 The text of the treaty does not refer to 

corporations as agents or compliance and accountability mechanisms for private actors or the 

inclusion of human rights considerations in procurement contracts. 721  

 

The treaty received considerable scrutiny in legal scholarship. From one perspective, the treaty 

is perceived as a ‘moral’ achievement that strengthens arms control722 and is a step towards the 

inclusion of human security standards in the arms trade.723 From another perspective, the treaty 

is perceived as a normalization mechanism; providing minimal standards facilitates the 

industry's expansion rather than constraining it. 724 Furthermore, the notable absence of 

regulation touching upon the privatised dynamics of the market and the asymmetries created 

by the state-corporate symbiosis limits the scope of the ATT.  

 

Aside from the ATT, the EU Code of Conduct on Arms Exports (1998) provides a regional 

instrument for the arms trade.725 The code sets the building blocks for the harmonization of 

arms policy across the EU; it asks states to consider a more comprehensive understanding of 

harm in their assessment.726 For example, states are requested to abstain from transfers which 

would ‘ provoke or prolong armed conflicts or aggravate existing tensions or conflicts in the 

 
719 Ibid. Article 6. 
720 Ibid. Article 7. 
721 ‘UN Guiding Principles on Business & Human Rights Should Be Referred to in Arms Trade Treaty Preamble 

to Help States Address Private Sector’s Role, Says Danish Institute for Human Rights Advisor (Business & 

Human Rights Resource Centre)’ <https://www.business-humanrights.org/en/un-guiding-principles-on-

business-human-rights-should-be-referred-to-in-arms-trade-treaty-preamble-to-help-states-address-private-

sector%E2%80%99s-role-says-danish-institute-for-human> accessed 4 April 2019. 
722 Nathan Sears, ‘Controlling Small Arms and Light Weapon Proliferation: The Potential of the Arms Trade 

Treaty’ (2012) 12 Paterson Review of International Affairs.12: 35–59; Matthew Bolton and others, ‘The Arms 

Trade Treaty from a Global Civil Society Perspective: Introducing Global Policy’s Special Section’ (2014) 5 

Global Policy 433.  
723 Mark Bromley, Neil Cooper and Paul Holtom, ‘The UN Arms Trade Treaty: Arms Export Controls, the 

Human Security Agenda and the Lessons of History’ (2012) 88 International Affairs 1029. The Defence 

Industry, Investors and the Arms Trade Treaty, (Catham House, 2014). < 

https://www.chathamhouse.org/publication/defence-industry-investors-and-arms-trade-treaty > accessed 4 

April, 2019. 
724 Stavrianakis (n 151). Also refer to: ‘Arms Trade Treaty - Issues’ (n 166). 
725 European Union Code of Conduct of Arms Exports (EC) (1998) 8675/2/98 [EU Code on Arms Exports]. 
726 Such elements include the consideration of: Preservation of regional peace, security and stability; the 

existence of a risk that the equipment will be diverted within the buyer country or reexported under undesirable 

conditions; the behavior of the buyer country with regard to the international community, as regards in particular 

to its attitude to terrorism, the nature of its alliances and respect for international law; the national security of the 

member states and of territories whose external relations are the responsibility of a Member State; as well as that 

of friendly and allied countries. Ibid. Criterions Four to Eight. 

https://www.chathamhouse.org/publication/defence-industry-investors-and-arms-trade-treaty
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country of final destination.’727 All the same, the code was critiqued for its ambiguity,728 which 

is evident in its practical application.729 The EU code of conduct later evolved to include 

another policy guide known as the ‘The Common Rules Governing the Control of Exports of 

Military Technology and Equipment’.730 

 

Despite their limitations, the ATT and the EU code of conduct offer the civil community new 

notions and mechanisms to challenge the industry’s status quo. 731 A notable case is the 

Campaign Against the Arms Trade v. the UK,732 where the civil society actor challenged the 

government's decision to license the export of weapons to Saudi Arabia despite evidence that 

the weapons will be foreseeably used in contravention to IHL. 733 The case was still ongoing at 

the time of this study. 734 

 

From a national perspective, such regulations are translated into a certification system to 

license arms transactions.735 To control arms diversion, some certification processes require 

end user certificate under which corporations are asked to identify and declare end users of the 

weapons prior to the sale, this is later followed by a delivery verification system. 736 In practice, 

corporations or governments include a non-retransfer clause in the end-user agreement signed 

 
727 Ibid. Criterion Three.  
728 “Ambiguous language remains at the core of the dialogue between civil society and national export control 

authorities.” Susanne Therese Hansen, ‘Taking Ambiguity Seriously: Explaining the Indeterminacy of the 

European Union Conventional Arms Export Control Regime’ (2016) 22 European Journal of International 

Relations 192. 
729 The gap between the code’s theoretical framework and practice is far-reaching. Nils Duquet, Business as 

usual? Assessing the impact of the Arab Spring on European arms export control policies (Flemish Peace 

Institute 2014) < 

https://www.vlaamsvredesinstituut.eu/sites/vlaamsvredesinstituut.eu/files/files/reports/report_business_as_usual

_web.pdf > accessed 20 February 2019.  
730 European Council Common Position 2008/944/CFSP (European Council, 2008). 
731 For a detailed account defining the parameters of the responsibility of the arms industry review: Christian 

Schliemann and Linde Bryk ‘Arms Trade and Corporate Responsibility: Liability, Litigation and Legislative 

Reform’ (Friedrich Ebert Stiftung 2019) available at: http://library.fes.de/pdf-files/iez/15850.pdf (accessed 17 

March 2020). 
732 [2017] EWHC 1726 (QB). 
733 Lawrence Hill-Cawthorne, ‘EJIL: Talk! – Appealing the High Court’s Judgment in the Public Law Challenge 

against UK Arms Export Licenses to Saudi Arabia’ <https://www.ejiltalk.org/appealing-the-high-courts-

judgment-in-the-public-law-challenge-against-uk-arms-export-licenses-to-saudi-arabia/#more-16674> accessed 

30 November 2018.  
734 Ibid. 
735 Article 7 ATT. 
736 These contractual clauses mirror clauses in ATT where ‘non-retransfer clauses fall under the rubric of 

‘confidence building measures’ and additional ‘assurances’ aimed at preventing diversion. Review Arms Trade 

Treaty article 11, Conflict Armament Research, Weapons of the Islamic state (Dec 2017). 

https://www.vlaamsvredesinstituut.eu/sites/vlaamsvredesinstituut.eu/files/files/reports/report_business_as_usual_web.pdf
https://www.vlaamsvredesinstituut.eu/sites/vlaamsvredesinstituut.eu/files/files/reports/report_business_as_usual_web.pdf
http://library.fes.de/pdf-files/iez/15850.pdf
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by the purchaser.737 In response to such practices, criterion seven of the EU code of conduct 

dictates that prior breaches of the non-retransfer clause factor ought to be incorporated into 

future export licensing decisions, i.e. if a purchaser state has a history of diverting the weapons 

in contravention of the contract, this history should be taken as a consideration in future 

licensing decisions. 738 

 

As to corporate involvement in the illicit trade of arms, such relations and activities incite the 

personal criminal responsibility of the actors involved. As in the case of Van Arnaat, a Dutch 

businessman who supplied chemicals to the Iraqi government in the 1980s (at some point 

becoming the country's sole supplier), these chemicals were used in weapons against Iran and 

the Kurdish population. 739  He was sentenced to 15 years’ imprisonment for complicity in war 

crimes by the district court of the Hague, Netherlands.740 The Dutch Appeal Court found that 

his complicity amounted to ‘a substantial contribution to the continuing violation of the laws 

and customs of war committed by the Iraqi regime’.741 A similar case arose in the United States 

against the businessman Viktor Bout, who trafficked weapons to several governments in post-

colonial states. 742 Bout was later charged with and sentenced for: conspiracy to kill US 

nationals and officials and conspiring to provide material support to a terrorist organisation. 743 

 

These cases represent extreme situations, and such proceedings are relatively rare. The 

dynamics of the contemporary arms market offer hazards which are almost unrecognized in 

current frameworks. Underlying correlations of power have hindered the evolution of an 

international framework responding to the changing dynamics of the industry. Overall, there is 

 
737 ‘Weapons of the Islamic State’ (Conflict Armament Research 2017) 

<https://www.conflictarm.com/reports/weapons-of-the-islamic-state/> accessed 4 December 2021. 53. 
738 Criterion Seven, EU Code on Arms Exports “The existence of a risk that the equipment will be diverted 

within the buyer country or re-exported under undesirable conditions; In assessing the impact of the proposed 

export on the importing country and the risk that exported goods might be diverted to an undesirable end-user, 

the following will be considered: a) the legitimate defence and domestic security interests of the recipient 

country, including any involvement in UN or other peace-keeping activity; b) the technical capability of the 

recipient country to use the equipment; c) the capability of the recipient country to exert effective export 

controls; d) the risk of the arms being re-exported or diverted to terrorist organisations (anti-terrorist equipment 

would need particularly careful consideration in this context)”. 
739 Public Prosecutor v. Frans Cornelis Adrianus van Anraat [2005] District Court of The Hague, The 

Netherlands, 09/751003-04. 
740 Ibid. 
741 Public Prosecutor v. Frans Cornelis Adrianus van Anraat [2007]The Hague Court of Appeal, ECLI: NL: 

GHSGR: 2007:BA 4676, at 16. 
742 Bout supplied weapons to several African warlords, dictators in the MENA region, and the Colombian 

FARC. United States of America v. Viktor Bout [2013] United States Court of Appeals for the Second Circuit 

12-1487-cr. 
743 Ibid.  
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an observable correlation between the outdated nature of international regulation governing the 

arms industry and economically advanced states' positions during the negotiations process.744 

The result is a framework which normalises the dynamics of the contemporary arms market 

and looks away from the corporate agent.  

 

1.3. The Extractive Industry and International Humanitarian Law  

 

1.3.1. The involvement of the extractive industry  

  

Extractive processes involve different activities that lead to the extraction of raw materials from 

the earth such as oil, metals, mineral and aggregates.745 These materials are significant elements 

in global markets and bear substantial economic and political value. The distribution of the 

economic benefits reaped from contemporary extractive processes is structurally asymmetrical, 

as resource-rich states are often disadvantaged.746 Such structural asymmetry can be traced 

back to the residue of colonialism.747  The economic activity of the industry is directly relevant 

to the right of sovereignty over natural resources. 748  

 

As Davitti demonstrates, areas affected by war offer ideal investment opportunities for the 

extractive industry, especially after reconstruction efforts where de-regulation of corporate 

conduct is often encouraged.749  As a result, its activities and relations have considerable 

economic weight in the context of war, as they can be the cause of war, a facilitator of the war 

effort, or an active actor in shaping the post-war economy. 

  

 
744 Stockholm International Peace Research Institute (SIRPI) (n 113). at 19. Also refer to the US’s objections on 

the ICRC’s treatment of weapons in its study on customary IHL, arguing that prohibitions ought to focus on 

specific uses of weapons and not the weapon itself give its dual use against materials. John Bellinger B. and 

William Haynes, ‘A US Government Response to the International Committee of the Red Cross Study 

Customary International Humanitarian Law’ (2005) 89 International review of the Red Cross 443. 460-465.  
745 Claudine Sigam and Leonardo Garcia ‘Extractive Industries: Optimising Value Retention in Host Countries’ 

(UNCTAD, 2012) UN Doc. UNCTAD/SUC/2012/1 at 3.  
746 Ibid. 1. 
747 For example refer to: Ewout Frankema and Frans Buelens, Colonial Exploitation and Economic 

Development: The Belgian Congo and the Netherlands Indies Compared, vol 64 (Routledge, Taylor & Francis 

Group 2013); Melissa Dell and Benjamin A Olken, ‘The Development Effects of the Extractive Colonial 

Economy: The Dutch Cultivation System in Java’ (2020) 87 The Review of economic studies 164. 
748  Permanent Sovereignty over Natural Resources, UNGA Res. 1803 (XVII) (14/12/1962) UN Doc. 

A/RES/1803.  
749 Daria Davitti, Investment and Human Rights in Armed Conflict: Charting an Elusive Intersection 

(Bloomsbury Publishing 2019). 18- 44.  
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The lucrative promise of the extraction of raw materials offers opportunities for greed. For 

example, evidence shows that the diamond industry played an imperative role in igniting and 

sustaining civil wars in Angola and Sierra Leone.750 The same can be said for timber in 

Cambodia and Liberia, 751 and oil in Sudan.752 Meanwhile concessions or bribes paid by 

extractive corporations in return for exploiting such resources can provide a source of funding 

for either party engaged in the hostilities.753 For example, in 2001, the Secretary-General of the 

UN warned of the diamond industry's role, particularly of the corporation Glencore 

(incorporated in the UK), in funding the conflict in the Democratic Republic of Congo. 754  

 

The extractive industry can be involved in blanket infringements of the people’s right of 

sovereignty over their natural resources. A notable case is Total S.A.’s (incorporated in France) 

possible exploitation of natural resources in Western Sahara. According to the UN and the ICJ, 

Western Sahara is a Non-Self-Governing Territory under Chapter XI of the United Nations 

Charter.755 Neighbouring Morocco has occupied a good proportion of the territory since the 

 
750 For more explicit accounts refer to: UNSC, ‘Final Report of the UN Panel of Experts on Violations of 

Security Council Sanctions Against Unita The "Fowler Report"’ (10 March 2000) U.N.Doc. S/2000/203; Jack 

Matthews, ‘Angola: Diamonds, Greed and Civil War.’ (University of Manchester 2009); Ricardo Real P. Sousa, 

‘Greed, Grievance, Leadership and External Interventions in the Initiation and Intensification of the Civil War in 

Angola’ (2016) 7 Janus.net 73. 
751 With regards to Liberia: “The role of natural resource has been particularly prominent in Liberia’s civil war. 

Evidence abounds concerning how timber, rubber, and diamond revenues were used to finance the various 

factions who took part in the war” in Christine Cheng, ‘Extralegal Groups in Post-Conflict Liberia: How Trade 

Makes the State’ (OUP 2018) 128; with regards to Cambodia refer to Patrick Alley, ‘In Cambodia, Timber 

Keeps Civil War Alive’ New York Times (1923-Current file) (New York, NY, 1997) A18. 
752 European Coalition on Oil in Sudan, ‘The Legacy of Lundin, Petronas and OMV in Block 5A, Sudan 1997 – 

2003’ (ECOS, 2010) https://www.ecosonline.org/reports/2010/UNPAID_DEBT_fullreportweb.pdf  accessed 9 

June 2021. The case lead to subsequent criminal litigation against the CEOs of Lundin oil in Sweden. For a 

wider account of the case refer to: Isabel Schoultz and Janne Flyghed, ‘Doing Business for a “Higher Loyalty”? 

How Swedish Transnational Corporations Neutralise Allegations of Crime’ (2016) 66 Crime, law, and social 

change 183. 
753 Gian Marco Moisé, ‘Corruption in the Oil Sector: A Systematic Review and Critique of the Literature’ 

(2020) 7 The Extractive Industries and Society 217. – 236. 
754 Secretary General of the United Nations, ‘Report of the Panel of Experts on the Illegal Exploitation of 

Natural Resources and Other Forms of Wealth of DR Congo’ (12 Apr 2001) UN Doc. S/2001/357. Gertler’s 

connection with the DRC is traced back to ‘Augustin Katumba Mwanke, the president’s most trusted adviser, 

and the man with de facto control over mining contract negotiations’ ‘Paradise Papers Research Raises 

Questions over How Glencore Saved $440m in the Congo’ (ICIJ) <https://www.icij.org/investigations/paradise-

papers/paradise-papers-research-raises-questions-glencores-440m-congo-discount/> accessed 5 April 2019; Ben 

Doherty, Petra Blum and Oliver Zihlmann, ‘The inside Story of Glencore’s Hidden Dealings in DRC’ The 

Guardian (5 November 2017) <https://www.theguardian.com/business/2017/nov/05/the-inside-story-of-

glencore-hidden-dealings-in-drc> accessed 5 April 2019. UNSC, ‘Report of the Panel of Experts on the Illegal 

Exploitation of Natural Resources and Other Forms of Wealth of DR Congo’ (12 April 2001) U.N. Doc. 

S/2001/357 at 15(c);  US Department of the Treasury Press Release, ‘Treasury Sanctions Fourteen Entities 

Affiliated with Corrupt Businessman Dan Gertler Under Global Magnitsky’ (June 15 2018) < 

https://home.treasury.gov/news/press-releases/sm0417> accessed 8 May 2019.  
755 Committee on the United Nations at the New York Bar Association, The Principle of Self-Determination and 

the Legal Claims of Morocco, (June 2012) 73-74 < https://www2.nycbar.org/pdf/report/uploads/20072264-

https://www.ecosonline.org/reports/2010/UNPAID_DEBT_fullreportweb.pdf%20accessed%209%20June%202021
https://home.treasury.gov/news/press-releases/sm0417


135 
 

1970s. 756 Total S.A. was granted exploration rights by the Moroccan government, and such 

exploitation is in possible breach of the Sahrawi people’s right to sovereignty over their natural 

resources.757 Additionally, extractive corporations would be central actors if the international 

community adopted the notion of environmental war crimes.758  Similar concerns can be posed 

with relevance to oil and gas exploration and exploitation by Iranian and Russian corporations 

in Syria starting 2018.759 

 

With particular relevance to the diamond industry, evidence shows that the commodification 

of the stone and the market's expansion are integrally linked to the escalation of hostilities in 

states where the diamond was mined. De Beers (incorporated in South Africa) had an informal 

global monopoly over the diamond industry throughout the 20th century.760 Since 1935, the 

corporation had controlled diamond mining in Sierra Leone; evidence demonstrates that the 

concessions it paid and its security infrastructure were foundational for escalating the war in 

Sierra Leone. 761   Some evidence also suggests that De Beers purchased pillaged diamonds 

from Al-Qaeda, facilitating money laundry. 762   

 

 

   1.3.2. Normative discourses on the Extractive Industry  

 
WesternSaharaDispute--SelfDeterminationMoroccosLegalClaims.pdf> accessed 22 April 2019, also refer to 

Western Sahara (Advisory Opinion) [16 October 1975] ICJ Rep. 12, para. 54. 
756 Ben Saul, ‘The Status of Western Sahara as Occupied Territory under International Humanitarian Law and 

the Exploitation of Natural Resources’ [2015] Global Change, Peace & Security 1. 
757 ‘Totally Wrong: Total S.A. in occupied Western Sahara’ (Western Sahara Resource Watch, 2013)  ‘Total 

Renews Oil Licence in Disputed Western Sahara’ Reuters (7 February 2014) 

<https://uk.reuters.com/article/total-westernsahara-idUKL5N0LC35Y20140207> accessed 22 April 2019. 
758 Bronwyn Leebaw, ‘Scorched Earth: Environmental War Crimes and International Justice’ (2014) 12 

Perspectives on politics 770. 
759 Guy Burton, Nicholas Lyall and Logan Pauley, ‘China and the Reconstruction of Syria’ (2021) 75 The 

Middle East journal 55. 62. 
760 ‘Why De Beers Could and Should Be Doing Better’ (Global Witness 1998) Press Release 

<https://www.globalwitness.org/en/archive/why-de-beers-could-and-should-be-doing-better/> accessed 7 May 

2019. 
761 Generally review: Peter Foster, ‘The Oppenheimer Empire’ (1994) 67 Canadian Business 94. Peter Stanwick, 

‘De Beers and the Diamond Industry: Squeezing Blood Out of a Precious Stone’ (2011) 9 International Journal 

of Case Studies in Management (Online) 1; Lucinda Saunders, ‘Rich and Rare Are the Gems They War: 

Holding De Beers Accountable for Trading Conflict Diamonds’ (2001) 24 Fordham international law journal 

1402. 
762 “The Al Qaeda terrorist group is alleged to routinely use the illegal diamond trade to launder millions of 

dollars” Peter Stanwick, ‘De Beers and the Diamond Industry: Squeezing Blood Out of a Precious Stone’ (2011) 

9 International Journal of Case Studies in Management  1, 3. Ian Smillie, Blood on the Stone: Greed, Corruption 

and War in the Global Diamond Trade (Anthem Press 2010) . Chapter 9. 
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IHL provides protections for private and public property in the context of war under the 

prohibition against pillage and the occupier’s duty to administer public property under the rules 

of usufruct. Such protections touch upon some of the relations and activities of the extractive 

industry in the context of war.  

 

Pillage is broadly defined as the appropriation of private property (including natural resources 

in the interpretation put forth by the ICJ) without the consent of its owner, in the context of war 

or in affiliation with it.763 Pillage is a crime, and it is strictly prohibited under the framework 

of IHL.764 The practice of pillage has been common in contemporary wars. 765  As discussed 

below, corporations are not considered actors under ICL,766 and hence, the discussion of their 

prosecution under the crime of pillage is primarily theoretical.  

 

A clear definition of the crime of pillage is absent in the body of IHL. The most common 

understanding of the crime is the episodic theory of pillage.767 This interpretation originates 

from the positions of the ICTY and the Special Court for Sierra Leone; it underpins a restrictive 

understanding of the crime that identifies pillage only in terms of direct acts by states or armed 

groups causing a deprivation of private property. 768 For example, the ICTY’s assessment of 

 
763  Armed activities on the territory of the Congo (Democratic Republic of the Congo v. Uganda) 

(Judgment)[19 December2005] ICJ Rep.168, paras 245,246.  This position was also insinuated in the Nurmberg 

charter “Plundering private or public property” The Statute of the Nuremberg Charter (1945) Article 6 (b), 

historically the two terms Plunder and Pillage were used interchangeably, other terms include spoliation and 

looting. James G Stewart, Corporate War Crimes: Prosecuting the Pillage of Natural Resources (Open Society 

Institute 2011). 23 para 21. The inclusion of natural resources under the crime of pillage is also discussed in Eve 

La Haye, ‘The Prohibition of Pillage in International Humanitarian Law’ in Nina HB Jørgensen (ed), The 

International Criminal Responsibility of War’s Funders and Profiteers (Cambridge University Press 2020) 189, 

196. Also refer to Larissa Van den Herik and Daniëlla Dam-De Jong, ‘Revitalizing the Antique War Crime of 

Pillage: The Potential and Pitfalls of Using International Criminal Law to Address Illegal Resource Exploitation 

during Armed Conflict’ (2011) 22 Criminal law forum 237. 269,270. 
764 Refer to IHL Customary rules by the International Committee of the Red Cross Rule 52, Hague Regulations 

Articles 28,47, GCIV Article 33 (2), in the course of Non-International Armed Conflicts Additional Protocol II 

of 1977 Article 4 (2)(g). 
765 For example: in the Syrian war (2011 – ongoing at time of research) ‘reports of looting have been 

widespread, including the theft of public and private property, natural resources, and antiquities’ Mark B. 

Taylor, ‘Law, guns and money: regulating war economies in Syria and beyond’ (Norwegian Peace Building 

Resource Centre 2015). 4. 
766 Refer to Section 2 of this Chapter.  
767 Patrick Keenan, ‘Conflict Minerals and the Law of Pillage’ (2014) 14 Chicago Journal of International Law 

524. 534. 
768 Example of cases: “the allegations underlying the pillage count spanned five separate geographic areas and 

occurred over approximately twenty months” Prosecutor v. Brima et. al, [2008] Appeals Chamber of the 

Special Court for Sierra Leone Case No. SCSL-2004-16-A; Also review Prosecutor v. Blaškić (Appeal 

Judgement) [2004] ICTY Appeals Chamber Case No. IT-95-14-A, para 468 where the court looked at separated 

attacks on villages. 
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‘systematic pillage of the Muslim Dwelings’ in the Tihomir Blaki case addressed individual 

acts of pillage committed by belligerents on specific properties; the tribunal only perceived the 

direct effects of the crime in physical terms.769 This understanding excludes structural elements 

from the assessment of the crime of pillage; it was indirectly endorsed in the Rome Statue’s 

elements of the crime of pillage, where direct intention for the deprivation or appropriation of 

property is required.770 Such limitations override the complexities of concessions offered to 

corporations in a war where intention cannot be identified in such individualist terms.771 

Further, this interpretation leaves questions as to whether or not appropriation for the sake of 

funding the effort constitutes such use.772 

 

Such shortcomings of this understanding were foreseen by Judge Wright in the Nuremberg 

trials when he stated: “I need not observe that " pillage" in the old sense, that is to say, thefts 

by individual soldiers of the personal property of individual inhabitants, though it remains and 

must remain a war crime, is only a very minor portion of the war crimes which come under this 

heading.”773  

 

In response to the limitations of the episodic theory, Stewart advocates for an expansive 

interpretation under the banner of ‘the corporate theory of pillage’. From his perspective, the 

crime of pillage can be committed by public and private persons involved or interlinked with 

the war effort, and such pillage can be systemic under a wider banner of structural 

exploitation.774 To defend his perspective, he relies on the reasoning of the judges in the 

Nuremberg trials. 775  For example, in the Krupp case the tribunal used the notion ‘spoliation’ 

 
769 The ICTY looked at a set of separate attacks that included pillage and ‘looting’ of homes laid down the 

grounds for responsibility and applied the principles of necessity and proportionality while looking at each 

episode separately. The Prosecutor v. Tihomir Blaki (Judgement) [3 March 2000] The ICTY Case No. IT-95-14-

T paras. 558-560. 
770 The elements of the crime require that the appropriation was ‘intended to deprive the owner of the property 

and to appropriate it for private or personal use’. International Criminal Court, ‘Elements of Crimes’ (ICC, 

2011) 26. 
771 Van den Herik and Dam-De Jong (n 213). 263, 270-272.  
772 ibid. 262. 
773 Judge Wright, Forward to The I.G. Farben Trial, Trial of Carl Krauch and twenty-two others [1948] United 

States Military Tribunal, Nuremberg Case No. 57 found in Law reports of the trials of war criminals by the 

UN(Vol. X)(1949) vii, viii. [hereinafter the Krauch trial]. 
774 Stewart relies on the definition of pillage in the Nuremberg trials to defend his position: “where private 

individuals, including juristic persons, proceed to exploit the military occupancy by acquiring private property 

against the will and consent of the former owner.” Stewart (n 213). 70; This opinion is also shared by La Haye 

who finds that indirect appropriation can be a form of pillage. La Haye (n 213). 197. 
775 “at Nuremberg, six representatives of the firm Krupp were convicted of pillage for purchasing machinery in 

occupied France for “a ridiculously low price.” Stewart (n 213). 78; “There are a handful of cases from post-
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to describe systematic practices of war-driven exploitation. Using this notion, the judges 

expanded the normative optic to perceive how such economic activity contributed to the 

positioning of the belligerents and the general dynamics of the war economy.776  

 

Relying on such case law, Stewart identifies modes of corporation perpetration in the crime of 

pillage: 

 

1) He proposes attributing the crime of pillage directly to the corporate actor if it undertakes 

direct appropriation of contested natural sources, or operates on contested resources with a 

concession from a belligerent, or exploits a pre-conflict concession.777  

 

2) He proposes attributing a form of complicity to the corporate actor if its activities bear an 

effect on the ongoing hostilities, even if they are not directly a part of a policy accepted by any 

of the belligerents. Such activities include purchasing appropriated goods from civilians, armed 

groups or an intermediary.778  

 

Lastly, the control theory of pillage is premised on establishing the ‘control’ of a given actor 

over systematic acts of deprivation of resources.779 

 

The limitations posed by the current understanding of the notion of the crime of pillage and the 

absence of corporate criminal responsibility under ICL have resulted in a normative absence 

with relation to the involvement of the extractive industry in war. This absence drew particular 

attention in the context of the diamond industry. In this respect, the Fowler Report (2000) 

submitted to the UNSC discussed the deep interrelation between the diamond industry and war 

funding in Angola, highlighting the role of involved corporations.780 In response to the report, 

the Kimberly Process was put in place as an authentication system to ensure the production of 

 
World War II trials in which individuals who purchased property that had been looted were convicted of crimes”  

Keenan (n 217). 541. 
776 The Krupp Trial of Alfriend Felix Alwyn Krupp and eleven others [1948] United States Military Tribunal, 

Case No. 58  found in Law Reports of trials of war criminals, UN war crimes Commission: The I.G. Farben and 

Krupp Trials (Vol.10) at 138 [hereinafter the Krupp Trial]. 
777 Stewart (n 213). 32 paras. 41, 42,43. 
778 ibid. 31,33 paras. 36,37,38,40. 
779 Keenan (n 217). 541,543. 
780 Final Report of the UN Panel of Experts: on Violations of Security Council Sanctions Against Unita ‘The 

"Fowler Report"’ (10 March 2000) UN Doc. S/2000/203 paras14, 37, 38, 71. 
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conflict-free diamonds.781 The process has had some tangible effects but still faces significant 

compliance issues, mainly because alternative trade routes have facilitated the smuggling of 

diamonds to routes labelled as conflict-free.782 

 

Another aspect of the involvement of the extractive industry in armed conflict that drew the 

international community's attention is their hire of PMCs to secure investments in host states. 

One example is the case raised by Gilberto Torres, a union leader who, in 2002, claimed that 

he was tortured by paramilitaries hired by British Petroleum (hereinafter BP) in Columbia.783 

Similarly, a group of farmers alleged abuses committed by the paramilitaries guarding BP’s 

pipelines. 784  The Voluntary Principles on Security and Human Rights (hereinafter VPs) (2000) 

were drafted in response to such occurrences. The principles sprang out of a multi-stakeholder 

initiative designed to guide extractive corporations in maintaining the safety and security of 

their operations.785 To encourage compliance, the VPs have established a system of indicators 

to assess the compliance of corporations.786  Nonetheless, the effectiveness of the principles is 

compromised by its limitation in detail and the private nature of its compliance mechanisms. 

787 Similarly, the Extractive Industries Transparency Initiative formed in 2003 provides some 

guiding standards for state governance of the extractive industry, encouraging further 

 
781 UNGA ‘The role of diamonds in fuelling conflict: breaking the link between the illicit transaction of rough 

diamonds and armed conflict as a contribution to prevention and settlement of conflicts’ (29 January 2001) UN 

Doc. A/RES/55/56. 
782 For further discussion refer to: ‘A Game of Stones: Smuggling Diamonds in the Central African Republic’ 

(Global Witness 2017) <https://www.globalwitness.org/en-gb/campaigns/central-african-republic-car/game-of-

stones/> accessed 7 May 2019. Nigel Davidson, The Lion That Didn’t Roar: Can the Kimberley Process Stop 

the Blood Diamond Trade? (Australian National University Press 2016). 256-267. 
783 Gilberto Torres v. BP, p.l.c. ‘BP at War’ [1997] The Economist <https://www.economist.com/the-

americas/1997/07/17/bp-at-war> accessed 13 April 2019. 
784Mary Carson and Maggie O’Kane, ‘Colombian Takes BP to Court in UK over Alleged Complicity in Kidnap 

and Torture’ the Guardian (22 May 2015) <http://www.theguardian.com/environment/2015/may/22/colombian-

takes-bp-to-court-in-uk-alleged-complicity-kidnap-and-torture> accessed 4 December 2021. 
785 The Voluntary Principles on Security and Human Rights were established in 2000 and aimed at extractive 

companies hiring PMCs. They are a set of principles designed to guide companies in maintaining the safety and 

security of their operations within an operating framework that encourages respect for human rights. ‘The 

Voluntary Principles’ (Voluntary Principles on Security and Human Rights) 

<https://www.voluntaryprinciples.org/the-principles/> accessed 4 December 2021. 
786 Legal Indicators are tools that rely on data gathering, benching marking and auditing practices, through 

which socio-economic factors can be integrated in macro and micro-policy decision making in a transnational 

environment, in the case of VP these include the Key Performance Indicators (KPIs) and the Audit Protocol. 
787 For example: a corporation is monitored for providing training but the nature and quality of the training is not 

assessed. Irene Pietropaoli, ‘The use of human rights indicators to monitor private security companies 

operations’, (LSE Measuring Business and Human Rights 2014) available at: 

http://blogs.lse.ac.uk/businesshumanrights/2014/09/29/irene-pietropaoli-human-rights-indicators-private-

security-companies/  accessed 17 March 2021. 

http://blogs.lse.ac.uk/businesshumanrights/2014/09/29/irene-pietropaoli-human-rights-indicators-private-security-companies/
http://blogs.lse.ac.uk/businesshumanrights/2014/09/29/irene-pietropaoli-human-rights-indicators-private-security-companies/
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transparency.788 However, the standards can be suspended in the context of war.789  

 

All in all, the category of pillage as envisaged in the formal body of IHL is short of capturing 

the structural and systemic nature of exploitation by the extractive industry. While efforts to 

regulate its hire of PMC services remain voluntary. 

 

2. Economic activity in occupation 

 

The changing dynamics of the war economy have complexified relations shaping occupation. 

Occupation of a given territory denotes a direct act of domination by one party over the other, 

it is defined by the ICTY as a ‘transitional period following invasion and preceding the 

agreement on the cessation of the hostilities’.790 International law provides rules for the 

administration of occupation, but not an outright prohibition of it. An exception exists where a 

given occupation is declared as illegal altogether, as with the case of South Africa’s occupation 

of Namibia.791 The particularity of the context of occupation comes from its relative stability, 

as it spreads across a long temporal framework and an identifiable spatial frame. This stability 

allows for the establishment of an economic system that is interlinked with the policies of the 

occupation.792 In this context, corporations can be involved in the systemic harm resulting from 

blanket infringements of international law (including social and economic harm) if the 

occupying power exceeded the parameters of power drawn in occupation law.  

 

The body of the law of occupation, found in the annex of the Hague convention of 1907, is 

distinct in its reference to the right to property.793 One such clause states the occupying power’s 

obligation to administer public properties of the occupied population according to the rules of 

 
788 ‘The EITI Standard 2019: The global standard for the good governance of oil, gas and mineral resources’ 

(EITI, 2019) https://eiti.org/files/documents/eiti_standard_2019_en_a4_web.pdf accessed 17 March 2021.  
789 Ibid. Article 8 (b) 
790 Prosecutor v. Naletilic et al. [31 March 2003] ICTY Trial Chamber Case No. IT-98-34-T, para. 214. 
791 UNGA ‘Situation in Namibia resulting from the illegal occupation of the Territory by South Africa’ (6 

November 1987) UN Doc. A/RES/42/14A; Benvenisti finds that an occupation is illegal when the occupant 

holds out in bad faith and refuses to withdraw in return for peace in an abuse of powers. Eyal Benvenisti, The 

International Law of Occupation (2nd ed., University Press 2012). 65. 
792 The importance of the economic dimension of occupation is evidenced in the early scholarly attention to the 

subject matter. Ernst Hermann Feilchenfeld ‘The International Economic Law of Belligerent Occupation’ (W.S. 

Hein & Company, 1942). 
793 Loukis G Loucaides, ‘The Protection of the Right to Property in Occupied Territories’ (2004) 53 The 

International and comparative law quarterly 677. 678-680.  

https://eiti.org/files/documents/eiti_standard_2019_en_a4_web.pdf%20accessed%2017%20March%202021
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usufruct.794 There are different interpretations as to the rules governing the boundaries of the 

standard of usufruct. As a general rule of thumb, Jessup notes that the occupant’s actions ought 

to have a solid basis in law, and its acts ought to be ‘in good faith for the management of the 

community under war conditions and not for his [i.e., the occupant’s] own enrichment’.795 

There is also the opinion that the occupying power’s exploitation is legitimate as long as it does 

not constitute ‘wanton dissipation’, or unreasonable administration. 796 Others find that 

exploitation can be carried out at the same rate with which the prior power exploited this 

resource.797  

 

The occupying state also has other obligations with economic consequences, such as the 

obligation to tax the local population according to the pre-occupation tax regime,798 and not to 

permanently transfer civilians or destroy their households,799 among other obligations. Policies 

by the occupying power in contravention to such obligations result in systemic harm which can 

contribute to the de-development of the occupied territory.800  In this context, corporations can 

exploit resources that were administered beyond the rules of usufruct, or benefit from a 

discriminatory tax system, or facilitate the displacement of civilians, among other forms of 

involvement.801 The existing body of the law of occupation does not refer to private actors.  

 

The scope of the obligations put forth in the law of occupation is restrictive, given the changes 

 
794 Usufruct is defined as ‘The right of reaping the fruits (fructus) of things belonging to others, without destroying 

or wasting the subject over which such rights extend.’ Jonathan Law, usufruct (Oxford Dictionary of Law 9 ed. 

2018). Article 55 International Conferences (The Hague), Hague Convention (IV) Respecting the Laws and 

Customs of War on Land and Its Annex: Regulations Concerning the Laws and Customs of War on Land, 18 

October 1907 [Hague Regulations]. 
795 Philip C Jessup, ‘A Belligerent Occupant’s Power over Property’ (1944) 38 The American journal of 

international law 457. 
796 Jordan J Paust, ‘Oil Exploitation in Occupied Territory: Sharpening the Focus on Appropriate Legal 

Standards Notes’ (1978) 1 Houston Journal of International Law 147.   149 . 
797 Ibid. 150. 
798 Article 48 of the Hague Regulations. 
799 Article 49 (6) GC IV; Article 85(4)(a) API. 
800 For example, the UNCTAD finds that the policies of Israeli occupation have had a negative effect of the 

economic development of Palestine. UNCTAD, ‘Economic costs of the Israeli occupation for the Palestinian 

people: Note by the Secretary-General’ (21 July 2016) UN Doc. A/71/174 paras. 17, 18. Also refer to: 

UNCTAD, ‘The Economic Costs of the Israeli Occupation for the Palestinian People: The Unrealized Oil and 

Natural Gas Potential’ (2019) UN Doc. UNCTAD/GDS/APP/2019/1. 
801 For example the office of the UN Human Rights Commissioner reasoned that corporations involved in Israeli 

settlements are benefitting from, or contributing or facilitating the infringement. HRC ‘Database of all business 

enterprises involved in the activities detailed in paragraph 96 of the report of the independent international fact-

finding mission to investigate the implications of the Israeli settlements on the civil, political, economic, social 

and cultural rights of the Palestinian people throughout the Occupied Palestinian Territory, including East 

Jerusalem - Report of the United Nations High Commissioner for Human Rights’ (1 February 2018) UN. Doc 

A/HRC/37/39, paras 43-49. [hereinafter ‘HRC Database of TNCs in Israeli Settlements First Report’.] 
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in the economy of occupation since 1907. However, even if we were to adopt an expansive 

approach to these obligations, in practice, there is minimal recourse to venues of accountability 

without a declaration that the occupation itself is illegal. As demonstrated in the case of South 

Africa’s occupation of Namibia, such a declaration requires considerable political 

consensus.802  

 

In the absence of such consensus, an alternative root for remedying economic harm caused by 

the violation of such obligations is through the third state’s duty not to recognize serious 

violations. In this respect, Moernhout argues for the application of the duty of non-recognition 

in the face of the continued violation of settlement activity by Israel in occupied Palestine.803 

His assessment adopts a systematic view that looks at the effects of the spatial and temporal 

stretch of the settlements and determines that the illegal nature of the context deems economic 

activities by third states in the settlements altogether illegal. He concludes that this illegality 

imposes an obligation on third states to withhold trade with the settlements in adherence to the 

duty of non-recognition, as well as an obligation to prohibit multi-national corporations under 

their jurisdiction from undertaking such activities.804  

 

In reply to Moernhout’s position, it can be argued that this determination of state responsibility 

contradicts non-discrimination clauses in the GATT under the regime of the WTO. This is 

because the act of halting economic activities can be portrayed as a disruption of the flow of 

free trade. In response to this interpretation, Moernhourt argues that from a perspective that 

adopts a harmonised reading of international law as a self-contained system the humanitarian 

appeal of the duty of non-recognition warrants an exception to the non-discrimination rule.805  

Several scholars advocate for this harmonised reading because they maintain that the absence 

of unity in reading international law emits inconsistencies and collisions in practice.806 

 

 
802 ‘Illegal Occupation of Territory: Namibia’ (1986) 10 Australian year book of international law 368; 

‘Transnational Corporations in South Africa and Namibia’ (1986) International Commission of Jurists Review 

34. 
803 Tom Moerenhout, ‘The Obligation to Withhold from Trading in Order Not to Recognize and Assist Settlements 

and Their Economic Activity in Occupied Territories’ (2012) 3 Journal of International Humanitarian Legal 

Studies 344. 
804 ibid. 354 -361. 
805 Moerenhout (n 253).  376-377. 
806 ‘Contemporary international law is torn between opposing dichotomies, competing languages, and uncovered 

subjectivities.’ Sahib Singh, ‘The Potential of International Law: Fragmentation and Ethics’ (2011) 24 Leiden 

Journal of International Law 23,43. The fragmentation of international law is further discussed in the Conclusion. 
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In sum, while occupation law does involve some consideration for economic elements, such 

considerations exclusively capture wrongdoing by the occupying state. The responsibility of 

the corporation can be invoked through an expansive reading of remedies via the duty of non-

recognition, but a fragmented reading of international law deters this reading. 

 

3. International Corporate Accountability in War 

3.1. Corporate involvement and International Criminal Law  

 

ICL is a hybrid branch of law designated for the prosecution of crimes committed in the context 

of war. In the words of Antonio Cassese, “It is public international law impregnated with 

notions, principles, and legal constructs derived from national criminal law and human rights 

law”.807 The underlying philosophy of ICL is focused on the punishment of persons for their 

role in causing what public international law deems as a serious violation by states. 808 This 

philosophy of punishment is not easy to fit within the larger ethos of public international law, 

as it is often understood as a normative body pursuing the reconciliation of conflicting interests 

rather than a repressive body designed for punishment.809 From another perspective, ICL is the 

product of courts' reasoning rather than states, as with the case of IHL.810 In effect, the 

philosophy of ICL is a closer fit to the aggressor-defender ethos found in just war thinking 

underlying the laws of war.  

 

The onset of  the crystallisation of this hybrid body of law is attributed to the post second world 

war (hereinafter WWII) ad hoc tribunals held to prosecute Germans and Japanese agents 

involved in the war effort.811 One untraditional aspect of these trials was the intention to 

 
807 Antonio Cassese, International Criminal Law (Oxford University Press 2003). 19. 
808 ibid. 19,20. 
809 ibid. 19,20. 
810 Steven R. Ratner, ‘Sources of International Humanitarian Law and International Criminal Law: War/Crimes 

and the Limits of the Doctrine of Sources’ in Samantha Besson and Jean d’Aspremont (eds) The Oxford 

Handbook of the Sources of International Law (OUP 2018). 1.  
811 For example: the British military court, The International Military Tribunal for the Far East, and the Soviet 

Military Tribunals ‘Feurstein and Others (Ponzano Case): British Military Court Sitting at Hamburg, Germany 

Judgment of 24 August 1948’ (2005) 5 Journal of international criminal justice 238; David W Wildermuth, ‘I 

Am Fully Aware of My Guilt ...”: Insights from a Soviet Military Tribunals Investigation of the German Army’s 

35th Division, 1946-47’ (2019) 83 The Journal of military history 1189. 
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prosecute private actors who contributed to the Nazi regime and the Japanese regime,812 in 

what later came to be known as ‘the industrials’ trials’.813 As such, discussion about corporate 

accountability in war often starts with a reference to the industrialist’s trials in post WWII, as 

early scholars and activists studying the subject matter hoped to derive a basis for the 

prosecution of corporations under ICL from this case law.814 

 

Notable of these trials are the Nuremberg military tribunals (1945-46), which in their turn, 

substantially contributed to the form and substance of the contemporary body of ICL.815  The 

trials took place under an ad hoc military tribunal in the United States following the end of 

WWII, to prosecute prominent perpetrators who supported the Nazi regime.816 Overall, the 

Nuremberg tribunal (along with other international and domestic trials by the allied forces) can 

be described as a form of ‘victor’s justice’, where the axis powers were represented as 

aggressors, and the allied powers were represented as defenders – despite the absence of a 

higher moral standing for either party. In the words of Baars, the trial created a narrative that 

 
812 Grietje Baars, The Corporation, Law and Capitalism a Radical Perspective on the Role of Law in the Global 

Political Economy (Brill Nijhoff 2019). 212. 
813 Kevin Jon Heller, The Nuremberg Military Tribunals and the Origins of International Criminal Law 

(University Press 2011). 16, 20 “It can no longer be questioned that the criminal sanctions of international law 

are applicable to private individuals [...] It cannot longer be successfully maintained that international law is 

concerned only with the actions of· sovereign states and provides no punishment for individuals” The I.G. 

Farben Trial, Trial of Carl Krauch and twenty-two others [1948] United States Military Tribunal, Nuremberg 

Case No. 57 found in Law reports of the trials of war criminals by the UN(Vol. X)(1949) [hereinafter the Farben 

Trial] 47. Evidence below will discuss how other tribunals reflected on the involvement of industrialists. 
814 For example: ‘Corporate Complicity & Legal Accountability: Report of the International Commission of 

Jurists’ (International Commission of Jurists 2008); Anita Ramasastry, ‘Corporate Complicity: From Nuremberg 

to Rangoon - An Examination of Forced Labor Cases and Their Impact on the Liability of Multinational 

Corporations’ (2002) 20 Berkeley Journal of International Law 91. Stewart (n 213). 12,13  Annika van Baar, 

‘Transnational Holocaust Litigation and Corporate Accountability for Atrocities Beyond Nuremberg’ (19 

February 2019) <http://jamesgstewart.com/transnational-holocaust-litigation-and-corporate-accountability-for-

atrocities-beyond-nuremberg/> accessed 1 March 2021. Jonathan Kolieb, ‘Through the Looking-Glass: 

Nuremberg’s Confusing Legacy on Corporate Accountability under International Law’ (2017) 32 American 

University International Law Review 569. 582. Kyle Rex Jacobson, ‘Doing Business with the Devil: The 

Challenges of Prosecuting Corporate Officials Whose Business Transactions Facilitate War Crimes and Crimes 

against Humanity’ (2005) 56 The Air Force law review 167. 
815 Heller (n 263). 400. There are those among which is the former president of the ICC Judge Philippe Kirsch 

who are of the view that the International Criminal Court is a continuation of the Nuremberg Court  as “The ICC 

builds on the two core principles of Nuremberg – the need for accountability for serious crimes and the 

importance of fair trials” Keynote Address at the Conference “Judgment at Nuremberg” held on the 60th 

Anniversary of the Nuremberg Judgment, Washington university 2006 available at: https://www.icc-

cpi.int/NR/rdonlyres/ED2F5177-9F9B-4D66-9386-5C5BF45D052C/146323/PK_20060930_English.pdf  

accessed 1 March 2021. International Criminal Tribunals have consistently viewed the Nuremberg trials as a 

precedent in ICL, an example of which is Prosecutor v. Dusko Tadic (Opinion and Judgment) [1997] ICTY 

Case No.IT-94-1-T, paras. 200, 260, 275. 
816 For a general account of this relationship refer to: ibid. It is notable that Nuremberg was not the first of its 

kind, the first time the notion of international prosecution of crimes committed in war was discussed in relation 

to the Turkish Genocide of Armenians. William Schabas, The Cambridge Companion to International Criminal 

Law (University Press 2016). 2. 

https://www.icc-cpi.int/NR/rdonlyres/ED2F5177-9F9B-4D66-9386-5C5BF45D052C/146323/PK_20060930_English.pdf
https://www.icc-cpi.int/NR/rdonlyres/ED2F5177-9F9B-4D66-9386-5C5BF45D052C/146323/PK_20060930_English.pdf
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‘spirited away’ from relations underlying the economic story of WWII, refocusing attention 

from interest to morals.817  

 

In the context of the Nuremberg tribunal, the intention to prosecute industrialists was taken 

forth in three trials: These trials include the I.G. Farben case818 and its sister trials Krupp819 and 

Flick.820 In addition, two of the defendants in the ministries case were industrialists such as 

Karl Rasche, the director of Dresdner bank and Emil Puhl, an official in Reich Bank.821 During 

the proceedings, the role of the corporations (including their subsidiaries) in facilitating, 

contributing to and benefitting from the crimes committed by the Nazi regime was discussed. 

Reich Bank facilitated the finance of concentration camps by acting as the custodian of pillaged 

goods.822 Dresdner bank facilitated the confiscation of Dutch enterprises by transferring their 

control.823 the Krupp firm supplied arms facilitating Nazi military effort,824 exploited forced 

labour,825 and directly took part in plunder and confiscation.826 I.G. Farben exploited forced 

labour and supplied chemicals used in the making of weapons,827 committed pillage,828 and the 

tribunal directly pointed to the economic benefits it reaped from the regime.829 Flick also 

exploited forced labor.830  

 

However, the culpability of the corporation as a collective was not addressed. For one, the 

tribunal did not have jurisdiction over legal persons,831 and it focused on crimes related to 

 
817 Baars discusses how the narrative taken on in Nuremberg distorted perceptions of US interest of disabling 

Germany’s potential as a competing empire Grietje Baars, ‘Capitalism’s Victor’s Justice? The Hidden Stories 

Behind the Prosecution of Industrialists Post-WWII’ in Kevin Jon Heller and Jerry Simpson (eds), The Hidden 

Histories of War Crimes Trials (Oxford University Press 2013). 163, 168, 191-192.  
818 Farben Trial 1,68 
819 The Krupp Trial 69,181. 
820 The Flick Trial, Trial of Friedrich Flick and five others, [1947] United States Military Tribunal, Nuremberg , 

Case No.48 found in Law reports of the trials of war criminals by the UN (Vol. IX)(1949) 1,61 [hereinafter the 

Flick Trial]. 
821 The Ministries Case, [1949] United States Military Tribunal, Nuremberg, Case No.11 found in Trials of War 

Criminals before the Nuremberg Tribunals (Vol.XIV). [hereinafter the ministries case]. 
822 The Ministries Case 610. 
823 Ibid. 940,941.  
824 The Krupp Trial 114,115. 
825 ibid. 149. 
826 ibid. 86.  
827 The Zyclon B Case, Trial of Bruno Tesch and two others [1 March 1946] British Military Court, Hamburg, 

Case No.9 [herein after the Zyclon B Case]. 
828 The Farben Trial 19. 
829 Ibid. 50. 
830 The Flick Trial 1-3. 
831 Ramasastry (n 264). 106. 
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bodily integrity under which it only managed to capture corporate involvement indirectly.832  

The defendants put forth claims that such commercial activities by corporations like providing 

finance,833 or supplying arms,834 were not criminal acts in themselves. Alternatively, the 

tribunal investigated the personal liability of those ‘instrumentalizing corporations’ to commit 

a wide range of war crimes.835 Such persons could be board members, or executives, or 

employees.836 To investigate such instrumentalization, the tribunal discussed the involvement 

of the corporation in broad terms, 837  but based its judgement on the role of persons involved 

in the decision-making process. Herein, such liability was not based on membership of the 

corporation but on individual intentional acts.838 As a result, most of the tribunal’s analysis 

focused on assessing the knowledge and intent of the agents in the instrumentalization of the 

corporate body, questioning to what degree they had agency under the Nazi regime.839  

 

The Nuremberg Industrialist's trials are as awkward as they are untraditional. For one thing, 

 
832  Gathii (n 67). 239. 
833 “A bank sells money or credit in the same manner as the merchandiser of any other commodity. It does not 

become a partner in enterprise, and the interest charged is merely the gross profit which the bank realizes from 

the transaction, out of which it must deduct its business costs, and from which it hopes to realize a net profit.” 

The Ministries Case 622.  Ramasastry (n 264). 113. 
834 ‘armourer's trade is no more inherently unlawful than that of the soldier or diplomat; all of these professions 

revolve around war and statecraft, but that does not make them criminal per se.' The Krupp Trial 114. 
835 “While the Farben organisation, as a corporation, is not charged under the Indictment with committing a 

crime and is not the subject of prosecution in this case, it is the theory of the Prosecution that the defendants 

individually and collectively used the Farben organisation as an instrument by and through which they 

committed the crimes enumerated in the Indictment.” The Farben case 35;  Florian Jessberger, ‘On the Origins 

of Individual Criminal Responsibility under International Law for Business Activity’ (2010) 8 Journal of 

International Criminal Justice 783. 784. Ramasastry (n 264). 106. 
836 “When the corporation itself is forbidden to do an act, the prohibition extends to the board of directors and to 

each director, separately and individually” Ramasastry (n 264). 141; The Krupp trial 155. 
837 Ramsastry provides an expansive account of complicity as a mode of perpetration in the context of her 

discussion of the Nuremberg trials. “A parsing of the judgements rendered at Nuremberg .. reveals an 

underlying implication that the corporation for which they worked had also committed war crimes” ibid. 100-

105. 
838 “It is appropriate here to mention that the corporate defendant, Farben, is not before the bar of this Tribunal 

and cannot be subjected to criminal penalties in these proceedings. We have used the term Farben as descriptive 

of the instrumentality of cohesion in the name of which the enumerated acts of spoliation were committed. But 

corporations act through individuals and, under the conception of personal individual guilt to which previous 

reference has been made, the Prosecution, to discharge the burden imposed upon it in this case, must establish 

by competent proof beyond a reasonable doubt that an individual defendant was either a participant in the illegal 

act or that, being aware thereof, he authorized or approved it.” The Farben Trial 52. 
839 The intention and knowledge of the agents was discussed as length, for example in the Farben case the 

tribunal inspected the question of ‘personal knowledge of the criminal intentions of the German government – 

inciting that Krauch was better informed as to the true nature of the activities of the regime. The Farben Trial 

16-18; Ramasastry (n 264). 106-108. And so was the plea of necessity, for example: The Farben Trial ibid. 24, 

54; The Krupp Trial 146. The assessment was also focused on the question of intent in the Zyclon B case at the 

British Military Court, where the tribunal assessed whether the process of supplying the chemical included 

exchanges of information that would have informed the officials of the intended use of the gas. The Zyclon B 

case 94. 
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the industrialist trials were cut short by fears that establishing such precedents might later deter 

corporations from involvement in the cold war, with the US going to war in Korea shortly 

after,840 and by the renewed insight that economic collaboration with Germany offered 

lucrative opportunities.841 On the other hand, even the cases which took place had an 

underlying apologetic tone,842 with very light sentences. For example, defendants from I.G. 

Farben received sentences ranging from one and half years to eight years;843 defendants in the 

Flick case received sentences from two and a half years to seven years;844 defendants in the 

Krupp case received sentences from three to twelve years.845 Many of the defendants were later 

pardoned.846 

  

Meanwhile, the awkwardness took a different form in the international military tribunal for the 

far east, held to prosecute Japanese agents. While the defendants received harsher 

convictions,847 the tribunal failed to assess many relevant substantive facts,848 and the language 

used othered agents of the Japanese regime.849  

 

Baars described this awkwardness of the Nuremberg trials as a theatre d’absurd.850 From her 

perspective, the Nuremberg trials contributed to the structure which upholds corporate 

impunity. The trials supported emerging power discourses upholding a ‘world order’.851 The 

allied forces instrumentalised the trials as a demonstration of superior morals.852 The apologetic 

tone of the trials towards the industrialists contributed to re-establishing the link between the 

 
840 Heller (n 263). 96; Grietje Baars, The Corporation, Law and Capitalism a Radical Perspective on the Role of 

Law in the Global Political Economy (Brill Nijhoff 2019) 185. 195. 
841 Ibid. Baars 195,196. Baars (n 267). 174-178. 
842 For example in the Krupp, Farben and Flick cases the judges were keen to accept the defense that the 

defendants had no knowledge of the atrocities, they were also keen to accept the defense of necessity, while 

some facts and charges were overlooked by the judges ibid. 180-186.  
843 The Farben Trial 63. 
844 The Flick Trial 2.  
845 The Krupp Trial 70. 
846 Baars (n 262). 196. 
847 ibid 214, 215. 
848 Ibid 215, 216. 
849 ibid 236.  
850‘From Morality Play to Théâtre De L’absurde’ Baars (n 267). 178-187. 
851 ibid. 
852 ‘The trials can be seen as a ‘morality play’’Baars (n 262). 144. The trials left “the worst war crimes 

unpunished as not to condemn the allied forces” Jochnick and Normand (n 151). 89. 
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corporate actor and peace.853 

  

From another perspective, Ramasastry argues that the untraditional nature of the industrialists’ 

trials offers discursive potential, which can pave the way for future expansive approaches.854 

Nevertheless, Ramasastry’s account acknowledges the substantive awkwardness presented by 

the attempt to criminally prosecute agents for their criminal instrumentalization of a private 

collective, suggesting that our understanding of criminal liability for private collectives 

requires a reassessment.855 

 

In its later evolution, the body of ICL avoided the question of corporate involvement 

altogether.856  Suggestions to include corporate persons in the Rome statute (1998) were 

dismissed in the drafting process, as further discussed in Chapter Four. 857  Nonetheless, 

different ICC prosecutors expressed willingness to look further into the financial aspects of 

alleged atrocities, finding that such an investigation will be crucial to prevent future crimes and 

prosecute crimes already committed.858  In 2020, the European Centre for Constitutional and 

Human Rights submitted a communication to the international criminal court (hereinafter ICC) 

to investigate the individual criminal responsibility of administrators in corporations supplying 

weapons to Saudi Arabia, claiming that such an act constitutes a contribution to war crimes 

committed in Yemen.859  

 
853 ibid 196-198. 
854 Ramasastry (n 264). 117-118. 
855 ibid.  
856 International human rights and criminal law have ‘little to say about economic abuse or hardship, or the 

extent to which economics influences war’. Kirsten Ainley ‘Individual Agency and Responsibility for Atrocity’ 

in Renee Jeffery (ed.) Confronting Evil in International Relations: Ethical Responses to Problems of Moral 

Agency (Palgrave, 2008) 37. 55. 
857 Also refer to Michael J Kelly, Prosecuting Corporations for Genocide (Oxford University Press 2016). 
858 ICC Press Release, ‘Communications Received By The Office Of The Prosecutor Of The ICC’(ICC-OTP-

20030716-27), 16 July 2003 at 4.  available at: https://www.icc-cpi.int/NR/rdonlyres/B080A3DD-7C69-4BC9-

AE25-0D2C271A9A63/277502/16_july__english.pdf  accessed 4 March 2021;  In a 2016 policy paper, the 

office referred to the inclusion of substantive crimes often associated with the involvement of corporations “The 

Office will also seek to cooperate and provide assistance to States, upon request, with respect to conduct which 

constitutes a serious crime under national law, such as the illegal exploitation of natural resources, arms 

trafficking, human trafficking, terrorism, financial crimes, land grabbing or the destruction of the environment’  

Office of the Prosecutor, ‘Policy paper on case selection and prioritisation’ (15 Septemer 2016) https://www.icc-

cpi.int/itemsDocuments/20160915_OTP-Policy_Case-Selection_Eng.pdf accessed 4 March 2021. The 

repercussions of this paper for corporate accountability are discussed in Nadia Bernaz, ‘An Analysis of the ICC 

Office of the Prosecutor’s Policy Paper on Case Selection and Prioritization from the Perspective of Business 

and Human Rights’ (2017) 15 Journal of international criminal justice 527. 529. 
859 Marina Aksenova and Linde Bryk ‘Extraterritorial Obligations of Arms Exporting Corporations: New 

Communication to the ICC’ (Opinio Juris, 14 January 2020) <http://opiniojuris.org/2020/01/14/extraterritorial-

obligations-of-arms-exporting-corporations-new-communication-to-the-icc/> accessed 3 March 2021. 

https://www.icc-cpi.int/NR/rdonlyres/B080A3DD-7C69-4BC9-AE25-0D2C271A9A63/277502/16_july__english.pdf%20last%20visited%201/09/2019
https://www.icc-cpi.int/NR/rdonlyres/B080A3DD-7C69-4BC9-AE25-0D2C271A9A63/277502/16_july__english.pdf%20last%20visited%201/09/2019
https://www.icc-cpi.int/itemsDocuments/20160915_OTP-Policy_Case-Selection_Eng.pdf
https://www.icc-cpi.int/itemsDocuments/20160915_OTP-Policy_Case-Selection_Eng.pdf
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The corporation is absent from the language of ICL, as its legal personality is not acknowledged 

under ICL. Potentialities for addressing the accountability of corporate officers are premised 

on the caselaw of the Nuremberg trials, and the window of such prosecution remains relatively 

limited.  

 

3.1. Corporate Involvement and Economic Sanctions and measures 

 

Corporate involvement in war can be indirectly limited through a set of economic sanctions 

and measures. Economic sanctions are the restriction of economic activity to pressure the target 

into a given course of action.860 Such sanctions can be multilateral or unilateral. The obligation 

to withhold economic activity with a given collective extends to corporations incorporated in 

the jurisdiction of the state which endorses the sanctions.  

 

In the context of multilateral sanctions, the UN Charter bestows upon the UNSC the power to 

take military and non-military action to restore ‘international peace and security’.861 Such 

measures include 1) commodity sanctions;862 2) arms embargo; 863 3) travel bans;864  and 4) 

asset freeze.865 

 

Commodity sanctions are those targeted at specific goods which play a vital role in the war 

economy.866 Such sanctions are now more common than general sanctions that target a state's 

whole economy, as general sanctions were heavily criticized for causing excessive harm to 

 
860 ‘The general logic underpinning sanctions is that economic pain will (somehow) produce political gain: 

‘material deprivation...will translate into political compliance’.’ Lee Jones, Societies under Siege: Exploring 

How International Economic Sanctions (Do Not) Work (University Press, Incorporated 2015). 2. 
861 Articles 39-41. UN Charter. 
862  For a general account refer to: Enrico Carisch, Loraine Rickard-Martin and Shawna R Meister, ‘Commodity 

Sanctions’ in Enrico Carisch, Loraine Rickard-Martin and Shawna R Meister (eds), The Evolution of UN 

Sanctions: From a Tool of Warfare to a Tool of Peace, Security and Human Rights (Springer International 

Publishing 2017) . 111-132. 
863  For a general account refer to: Enrico Carisch, Loraine Rickard-Martin and Shawna R Meister, ‘UN 

Sanctions Measures’ in Enrico Carisch, Loraine Rickard-Martin and Shawna R Meister (eds), The Evolution of 

UN Sanctions: From a Tool of Warfare to a Tool of Peace, Security and Human Rights (Springer International 

Publishing 2017) . 81-95.  
864 ibid. 95-101. 
865 ibid. 102-104. 
866 Taylor (n 158). 116-122. 
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local communities.867 Commodity sanctions indirectly impose on corporations the obligation 

to halt the trade of this given good or relevant services with the entity in question. For example, 

in the context of the civil war in Angola, the UNSC prohibited trade in diamonds and equipment 

used in mining with the non-state actor the National Union for the Total Independence of 

Angola (UNITA). 868  The sanctions were deemed to be unsuccessful, as discussed in the Fowler 

report mentioned above. 869  Notably, there are reports which show that the corporation De 

Beers, who was a significant agent in the finance of UNITA, was not in full compliance with 

the sanctions.870 

 

Similarly, arms embargoes extend the obligation to corporations; for example, in the context 

of apartheid South Africa, the UNSC put forth an arms embargo obligatory on corporations.871 

This embargo came after a policy change in Veto states, who previously refused to recognize 

the United Nations Special Committee against Apartheid which had been established 15 years 

before the UNSC approved the embargo.872 In practice, there were allegations against 

corporations in breach of the embargo.873 Further, in response to the embargo, South Africa 

established the arms corporation Armscour, which set the building blocks for the modern South 

African arms industry.874  Similar allegations of breaching sanctions were addressed to the 

 
867 A prominent example is the disastrous effects that Economic Sanctions bore on the civilian population in Iraq 

as a result of the sanctions imposed on the country in response to the gulf war. Review David Cortright and 

George Lopez, ‘Are Sanctions Just? The Problematic Case of Iraq’ (1999) 52 Journal of International Affairs 

735.“extensive sanctions, appear to be more detrimental to human rights than partial/selective sanctions.” 

Dursun Peksen, ‘Better or Worse? The Effect of Economic Sanctions on Human Rights’ (2009) 46 Journal of 

Peace Research 59, 66; Jones (n 578). 131 – 174. 
868 UNSC Res 1173 (12 June 1998) UN Doc. S/RES/1173 [hereinafter UNSC 1173] para. 12 (b)(c). 
869 UNSC, ‘On Violations of Security Council Sanctions Against Unita, The "Fowler Report"’ (10 March 2000) 

UN Doc S/2000/203. Refer to Section 1.3. 
870 Jake H Sherman, ‘Profit vs. Peace: The Clandestine Diamond Economy of Angola’ (2000) 53 Journal of 

international affairs 699. 713-718. 
871 UNSC Res. 418 (4 November 1977) UN Doc. S/RES/418 paras. 2-4. 
872 For a discussion on the position of the United Kingdom on Apartheid South Africa refer to: Ken Keable, 

London Recruits: The Secret War Against Apartheid (Merlin Press 2012).  In governmental records of the UK in 

the year 1961, the UK stresses its reluctance to impose sanctions on South Africa, or to support movements for 

the independence of Namibia.   South Africa: Political Relations Between UK and South Africa; Apartheid; 

United Nations; Fugitive Offenders and Extradition Arrangements with the High Commission Territories 1961. 

(UK National Archives) 48-52. “the key to effective boycott and sanctions lay partly with a few states which 

were leading importers of South African products and partly in the nature and conditions of international trade. 

The Governments mainly concerned were those of the United Kingdom, the United States, Germany, France, 

Italy, the Netherlands, Belgium, Japan and Sweden, which were the leading importers of wool, diamonds, 

copper, asbestos, fruit, sugar and uranium.” Report of the special committee on the policies of apartheid of the 

government of the republic of South Africa UN Doc. s/5426 (16 September 1983) 18, 126. 
873 South Africa: Alleged Breaches of United Nations Arms Embargo against South Africa: Space Research 

Corporation (Folder 1) 1979. (The UK National Archives). 
874 André Wessels, ‘The United Nations Arms Embargo Against South Africa, 1977-1994’ (2010) 29 War & 

society 137. 145. 
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extractive corporation Glencore, a British-Swiss MNC. 875 

  

Another mechanism that constrains indirect corporate involvement in war is asset freezing.876 

For example, assets controlled directly or indirectly by the armed group al Qaida were frozen 

under UNSC resolution 1267.877 The UNSC later decided to freeze the assets of all ‘persons 

who commit, or attempt to commit, terrorist acts or participation or facilitate the commission 

of terrorist acts’ in reaction to 9/11 attacks of 2001.878 Further, these sanctions imposed 

heightened reporting obligations on corporations, for example, corporations in the financial 

sector were asked to scrutinize any transactions that could facilitate the operations of the armed 

groups.879 Similar mechanisms had been used against UNITA.880 Overall, the multilateral 

sanction regime is limited by its source, as its enactment is reliant on the will of Veto states 

whose economic interests correlate with the war effort at times,881 or who are acting as proxy 

actors at other times.  

  

Meanwhile, countries and regional organizations can impose unilateral economic sanctions that 

place obligations on states and corporations.882 The legality and effectiveness of unilateral 

economic sanctions are open to question. From the perspective of the GATT, such sanctions 

could be considered a breach of the concept of fair and equitable treatment if they were not 

found to be strictly based on security considerations.883 From another perspective, such 

unilateral actions could be opposed to principles of general international law if their enactment 

exacerbates infringements of human rights, principles of sovereignty or the duty of non-

intervention. 884 Such concerns were paramount in the case of unilateral sanctions imposed on 

 
875 ‘Revealed: Glencore Bankrolled Covert Campaign to Prop up Coal' 3 March 2019 (The Guardian)’ 

<https://www.theguardian.com/business/2019/mar/07/revealed-glencore-bankrolled-covert-campaign-to-prop-

up-coal> accessed 5 April 2019. 
876 Taylor (n 158). 109-118. 
877 UNSC Res.1267 (15 October 1999) UN Doc. S/RES/1267 para.4 (b). 
878 UNSC Res.1373 (28 September 2001) UN Doc. S/RES/1373 (2001). 
879 The United Nations Counter-Terrorism Committee, ‘Global survey of the implementation of Security 

Council resolution 1373 (2001) by Member States’, (2011) U.N. Doc S/2011/463. At 12, 18, 27, 30, 34, 44. 
880 UNSC Res 1173 (12 June 1998) UN Doc. S/RES/1173 para.11. 
881 Refer to discussion on the dynamics of the arms industry above, Section 1.2. 
882 David S Cohen and Zachary K Goldman, ‘Like It or Not, Unilateral Sanctions Are Here to Stay’ (2019) 113 

AJIL unbound 146. 
883 Article XXI of the GATT. 
884 Alexander Orakhelashvili, Sanctions on the UN Collective Security framework: the cases of Iran and Syria & 

Rahmat Mohamad, Unilateral Sanctions in International Law in  Ali Z Marossi and Marisa R Bassett, Economic 

Sanctions under International Law: Unilateralism, Multilateralism, Legitimacy, and Consequences (Springer 

2015) . 3-21.  
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Syria (2011- time of the research). 885   

 

Moreover, sanctions open up new market opportunities for middlemen, as they create ‘a fluid 

network of very small businesses operating at the margins of legality’. 886 This is facilitated by 

the fluidity of war economies, and their integration with globalized markets.887 In the case of 

Syria, the government's cronies have profited from importing goods from the global market 

into the sanctioned Syrian market at high prices.888 Herein, The success of unilateral sanctions 

is questionable, as it often depends on the state's leverage in the face of the targeted economy.889 

 

Such measures are of particular importance to the finance industry. Aside from the duty to 

respect sanctions, they have a duty of care to review suspicious activity that might be 

interlinked with money laundering used for organized crime under the Convention Against 

Transnational Organized Crime (2000),890 or the finance of terrorism under the Convention for 

the Suppression of the Financing of Terrorism.891 Document leaks under the investigative 

project of the Fincen Files demonstrate a considerable lack of compliance from leading MNCs 

in the finance industry.892  

 

In a case filed in France against Lafarge Holcim by the civil actor Sherpa,893 the corporation 

 
885 Erica S Moret, ‘Humanitarian Impacts of Economic Sanctions on Iran and Syria’ (2014) 24 European 

Security 1. Azaria Morgan, ‘How Economic Sanctions Negatively Affect the Health Sector in Syria: A Case 

Study of the Pharmaceutical Industry’ (Conflict Research Programme Blog, 16 April 2020) 

<https://blogs.lse.ac.uk/crp/2020/04/16/how-economic-sanctions-negatively-affect-the-health-sector-in-syria-a-

case-study-of-the-pharmaceutical-industry/> accessed 19 March 2021; Nour Samaha, ‘The People Getting Rich 

Off the War in Syria’ (The Atlantic, 3 October 2016) 

<https://www.theatlantic.com/international/archive/2016/10/syria-war-economy-damascus-assad/502304/> 

accessed 18 March 2019. 
886 Jack Sherman, Private Sector Actors in Zones of Conflict: Research Challenges and Policy Responses 

(International Peace Institute, 2002)  < https://www.ipinst.org/2001/09/private-sector-actors-in-zones-of-

conflict-research-challenges-and-policy-responses  > accessed 18 March, 2019. at 6. 
887 Refer to discussion in the introduction. 
888 Nour Samaha, ‘The People Getting Rich Off the War in Syria’ (The Atlantic, 3 October 2016) 

<https://www.theatlantic.com/international/archive/2016/10/syria-war-economy-damascus-assad/502304/> 

accessed 15 March 2019. 
889 Bryan R Early, Busted Sanctions: Explaining Why Economic Sanctions Fail (Stanford University Press 

2015). 5. 
890 United Nations Office on Drugs and Crime, ‘United Nations Convention against Transnational Organized 

Crime and the Protocols Thereto’ (UN, 2004). Annex I, Article 7 (2). 
891 UNGA International Convention for the Suppression of the Financing of Terrorism (adopted 9 December 

1999, opened for signature 10 January 2000) (2000) 39 ILM 270. Article 18 (1)(b)(iii). 
892 ‘Global Banks Defy U.S. Crackdowns by Serving Oligarchs, Criminals and Terrorists’ (ICIJ, 20 September 

2020) <http://www.icij.org/investigations/fincen-files/global-banks-defy-u-s-crackdowns-by-serving-oligarchs-

criminals-and-terrorists/> accessed 22 February 2021. 
893 Sherpa, ‘Communiques de Presse: Lafarge Poursuivi Pour Financement Presume de Terrorisme’ (15 

November 2016). Cour de cassation, [7 September 2021] Pourvoi n° 19-87.036. 
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was accused of war crimes, crimes against humanity and financing of terrorism among other 

charges. The corporation had maintained its factory in Syria and paid taxes to the armed group 

ISIS, it also abandoned its Syrian employees without due protection. In what was considered a 

rare victory, the court found Lafarge guilty only of financing terrorism, as the elements of the 

crime are more easily identifiable under this premise.894  Similar premises were used to 

prosecute Chiquita brands international, whose primary activity is the supply of bananas, for 

making payments to the armed group United Self-Defence Forces of Colombia (AUC), 

designated as a terrorist group in the US in 2001.895 

 

Taylor attests that normative frameworks falling under the auspice of the ‘war against 

terrorism’ responds to some of the complexities presented by corporate involvement in armed 

conflict, making them a favorable choice for prosecutors looking at corporate accountability in 

war.896  

 

Herein, economic sanctions and measures are forged more as a national defence tool than a 

mechanism for protecting the subjects affected by the war economy, as they are motivated by 

the interests of UNSC members or unilateral actions,897 and bear considerable effects on the 

affected populations. The political inclinations shaping such regimes, place them in an 

exceptionalist space. In the words of Agamben, exceptionalism appears at ‘a no-man’s-land’ 

between public law and political fact,898 creating a space at the fringe of normativity.899  

 

From the perspective of corporations, especially the finance industry, such mechanisms limit 

 
894 The subjective element of a terrorism charge may involve a lower threshold. Taylor (n 158). 270.  
895 Doe v. Chiquita Brands International [2007] US District Court of New Jersey, Case No. 2:07-cv-03406. 
896 Taylor (n 158). 270.  
897 In his discussion of the UNSC’s treatment of ‘threats to peace’ Abi Saab notes: “One of the main criticisms 

of the council is its selectivity and inconsistent treatment of like situations” Georges Abi-Saab, ‘The Security 

Council as Legislator and as Executive in Its Fight Against Terrorism and Against Proliferation of Weapons of 

Mass Destruction: The Question of Legitimacy’ in Rüdiger Wolfrum and Volker Röben (eds), Legitimacy in 

International Law (Springer 2008). 109, 120. “ UN  sanctions  regimes  produce  indirect  international  

obligations  which  are mediated  through  States  and  which  only  concern  specific,  centrally  identified,  

individuals.” Larissa van den Herik, ‘The Individualization of Enforcement in International Law Exploring the 

Interplay between United Nations Targeted Sanctions and International Criminal Proceedings’ in Tiyanjana 

Maluwa, Max du Plessis, and Dire Tladi (eds)  The Pursuit of a Brave New World in International Law. 

234,235, 240. 
898 Agamben (n 6). 1.1 at 1. 
899 “the state of exception is neither external nor internal to the juirical order, and the problem of defining it 

concern precisely a threshold, or a zone of indifference, where inside and outside do not exclude each other but 

rather blur with each other” ibid. 1.8 at 23. 
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their involvement in the war economy. Yet, such limitations are bound by the general 

deficiencies of the regimes and are met with considerable compliance issues. Despite their 

limitations, economic sanctions and measures are potential tools of accountability and 

prevention. In other words, the tools exist but they are used only in a narrow light that is not 

necessarily driven by the intention of safeguarding the interest of the subjects affected by the 

war economy. 

 

4. Concluding remarks  

 

There is a disjuncture between the contemporary war economy and its representation in the 

international legal optic. 900 This disjuncture is exaggerated by a lack of reflexivity in law-

making that sustains outdated categorizations which do not respond to the changing dynamics 

of warfare. 901   

 

In his discussion of the IHL framework addressing Non-International Armed Conflict (NIACs), 

the most common type of contemporary warfare, Mantilla captures the tension surfacing in the 

above discussion. He argues that the current structure of rules governing NIACs has been 

shaped by the historical reluctance of economically advanced states to regulate internal 

conflict. Therein, “they would accept formal legal change but would ensure, through subtle 

textual moves, that the negotiated rules would be created in such a way that they would have a 

hard time being applied in practice.”902 

 

A historical reluctance to address corporate involvement in war has been engraved into the 

optic of international law. The politics governing these discourses are marked by the economic 

privilege of states whose economic interest is aligned with key industries involved in the war 

 
900 Further refer to discussion in Rosa Ehrenreich Brooks, ‘War Everywhere: Rights, National Security Law, and 

the Law of Armed Conflict in the Age of Terror’ (2004) 153 University of Pennsylvania law review 675. 676- 

685. 
901 Berman’s work stresses the contingencies caused by the outdated nature of categorizations in the laws of war. 

Nathaniel Berman, ‘Privileging Combat? Contemporary Conflict and the Legal Construction of War’ (2004) 43 

The Columbia journal of transnational law 1; Similar reflections are discussed in Jochnick and Normand (n 

151). Megret argues that ‘exclusions from the protection of the laws of war might in fact be very much 

legitimized by some of the founding ambiguities of the laws of war themselves.’ Frédéric Mégret, ‘From 

“Savages” to “Unlawful Combatants”: A Postcolonial Look at International Humanitarian Law’s “Other” in 

Anne Orford (Ed.)’, International Law and its Others (Cambridge University Press 2006). 266. 
902 He describes the regulation of NIACs as a ‘socially pressured compromise, achieved partially through face 

saving’ Giovanni Mantilla, Lawmaking under Pressure: International Humanitarian Law and Internal Armed 

Conflict (Cornell University Press 2020). 7,8. 
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economy. Hence, while the need to regulate the involvement of such industries resurfaced time 

and time again, the international legal response has remained minimal.  

 

The subtle moves of avoidance in this case include the introduction of voluntary mechanisms, 

etymological changes, or the sustenance of a fragmented reading of international law. This 

response is characterized by a devaluation of the role of corporate agency and the different 

positioning of state agents vis-à-vis the war economy.  

 

Imagine a robot programmed to understand and process the international legal consciousness. 

If the robot was presented with the case of an oil and gas corporation exploring an oil field 

whose concessions fund a government at war with non-state armed groups. It will struggle to 

translate this act substantively in the language of IHL, and it will not locate processes of 

criminal accountability to capture any possible harm caused.  These absences in its 

programming build on its deformed representation of corporate agency. In its updated 

programming, the robot will most likely label such involvement with reference to the business 

and human rights discourse, but is this framework apt to establish the premises of corporate 

accountability in war? The next Chapter takes this inquiry further by imagining corporate 

economic activity in war through existing tools referenced in the business and human rights 

discourse. 
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Chapter Four: The Representation of Corporate 

Involvement in War  

 

 

Corporate acts, relations and outcomes interact with the networked relations of the war 

economy. Corporations can directly or indirectly commit violations of international law or 

cause harmful outcomes, which can exacerbate the precarity of subjects affected by the war 

economy. The business and human rights discourse proposes to extend the optic overlooking 

such involvement through the due diligence framework. This chapter looks at corporate 

involvement through this optic, questioning the theoretical presumptions it carries over from 

other discourses.  

 

The argument defended in this chapter is presented in two sections. The first section argues 

that the ambiguity of the notions used in the due diligence framework gives the onlooker the 

option to limit their perception to that of the optic of criminal law in their assessment of 

corporate involvement in war. Steering towards the optic of criminal law, the second section 

of this chapter explores the perceptual limitations brought forth by individualist theoretical 

presumptions internalised in the optic of ICL. It argues that perceiving corporate involvement 

through an anthropomorphic optic established for individual rather than collective agents 903  

distorts the normative perception of corporate interests, acts and relations.904 The chapter ends 

with a discussion of discursive representations which escape the limitations posed by the optic 

of criminal law by focusing on the outcomes inflicted on the subjects affected by the war 

economy in section three.   

 
903 Engle (n 379).  16, 45. “Dominant approach in international law is the allocation of responsibility based on 

the notion of individual responsibility of states” A Nollkaemper and D Jacobs, ‘Shared Responsibility in 

International Law: A Conceptual Framework’ (2013) 34 Michigan journal of international law 359. 381. In his 

discussion of as to whether or not criminal law is the optimal framework for capturing environmental harm, 

Megret states that the current human rights oriented bases for ICL are “decidedly anthropocentric”.  Frederic 

Megret, ‘The Problem of an International Criminal Law of the Environment’ (2011) 36 Columbia Journal of 

Environmental Law 195. 208. 
904 “The reduction of the alien collective to the valorized individual biography which then permits the generation 

of two further interpretative levels […] it is precisely by way of moral and analogical interpretations that the 

textual apparatus is transformed into a ‘libidinal apparatus’ a machinery for ideological investment” Fredric 

Jameson, The Political Unconscious: Narrative as a Socially Symbolic Act (Psychology Press 2002).15  The 

limitations posed by the traditional person centered understanding of criminal liability to frame corporate 

wrong-doing is also noted by Lustig who states that the outcomes in the Nuremberg trials were not shaped by 

‘any informed theory of personal responsibility vis-à-vis those who operate behind the double veils of the state 

and the business corporation”. Lustig (n 917). 223. 
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1. Involvement through the optic of the due diligence framework 

 

The UNGPs stipulate that corporations have a duty to undertake the process of human rights 

due diligence regularly and prior to the initiation of a particular activity. In this context, due 

diligence is defined as: ‘an ongoing risk management process…in order to identify, prevent, 

mitigate and account for how [a corporation] addresses its adverse human rights impacts’.905 

The discursive potentialities offered by the notion of due diligence as ‘a catalyst for structural 

change’ in the international legal order and ‘a tool to manage risk and uncertainty in the face 

of connectivity and diversity of international actors’ have recently taken on the stage of 

academic inquiry.906 

 

Corporate human rights due diligence is a cooptation of existing corporate governance 

mechanisms. The process requires corporations to envision the human rights implications of 

their activities and relations. Through this process, the corporation can preemptively “avoid 

causing or contributing to adverse human rights impacts through their own activities”.907 This 

mechanism widens its foreseeability margins, expanding the range of the normative optic 

through the corporation’s duty of care. 908 To assess the extent of this expansion, we can ask 

how are the notions ‘activities’, their ‘impacts’ and relations which ‘cause or contribute’ 

understood in the business and human rights discourse? 

 

(1) ‘activities’:  The optic of the UNGPs overlooks both acts and relations, but limits the 

consideration to relations of a business nature.909 This preliminary limitation can render the 

 
905 UNGPs Principle 13. 
906 Hieke Krieger and Anne Peters, ‘Due Diligence and Structural Change in the International Legal Order’ in 

Anne Peters, Heike Krieger and Leonhard Kreuzer (eds), Due Diligence in the International Legal Order 

(Oxford University Press 2020). 351, 352, 378. 
907 UNGPs Principle 13.  
908  It is argued that due diligence as understood as a standard of conduct by human rights practitioners, 

meanwhile it is understood as a process of risk mitigation by business officials.  Jonathan Bonnitcha and Robert 

Mccorquodale, ‘The Concept of “Due Diligence” in the UN Guiding Principles on Business and Human Rights’ 

(2017) 28 European Journal Of International Law 899. “To what extent reliance on negligence as a mental state 

is warranted with regard to corporate liability for international crimes, would largely depend on how due 

diligence is perceived” Desislava Stoitchkova, Towards Corporate Liability in International Criminal Law 

(Intersentia 2010). 126. On the potentialities offered by the concept of due diligence in IHL, and its affirmation 

of a shift from an obligation of result than an obligation of conduct to capture structural effects, refer to: Marco 

Longobardo, ‘The Relevance of the Concept of Due Diligence for International Humanitarian Law’ (2019) 37 

Wisconsin international law journal 44. 
909 UNGPs Principle 13.  Stepan Wood, ‘The Case for Leverage-Based Corporate Human Rights Responsibility’ 

(2012) 22 Business Ethics Quarterly 63. 84, 85. 
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UNGPs blind to relationships that fall outside the defined parameters of business activities.  

 

(2) ‘impact’: this notion describes the possible outcome of the corporate act or relation. This 

notion demarcates where the optic starts. This demarcation is closely related to what elements 

are to be considered in a later assessment of responsibility. From the perspective of Young’s 

social connection model, power, privilege, collective ability, and interests are elements for 

demarking the responsibility of agents.910 In the context of the business and human rights 

discourse, questions arose as to whether the optic overlooks spaces where the corporation has 

influence or situations where the corporation has leverage, or its activities and their subsequent 

impact?  

 

Firstly, the notion of ‘the sphere of influence’ is imagined in spatial terms as a circle whose 

centre is the workplace where the corporation's responsibility is at its peak. 911  The optic then 

extends to the other spheres, including the supply chain, marketplace, the community and the 

government. The further from the centre sphere, the less value is given to the outcome. 912 The 

notion originates from the commentary on the first principle of the Global Compact, where it 

described spaces where corporations are encouraged to make a positive contribution to human 

rights rather than define corporate responsibility.913 By centring the corporation in the middle 

within a spatial metaphor, the notion guides the assessment to spaces where the corporation 

has the collective ability to make changes rather than spaces where it has power and privilege.914  

 

One notion often intertwined with ‘the sphere of influence’ is that of ‘proximity’. The notion 

captures the correlation between responsibility and the extent of the actor’s influence on 

different spaces. In the context of illegal Israeli settlements, Azarova utilizes a derivation of 

the notion of ‘proximity’ in her assessment of corporate contribution to systematic 

wrongdoing.915 Her approach intends to capture a lower threshold of causality that is fulfilled 

 
910 Refer to the discussion of Young’s social connection model in the Introduction. 
911 ‘Principle 1 , UN Global Compact’ 1 <https://www.unglobalcompact.org/what-is-

gc/mission/principles/principle-1> accessed 27 April 2020. 
912 Wood (n 1207). 66. 
913 ‘Principle 1 , UN Global Compact’ (n 1209). 
914 This perspective facilitates a compartmentalized understanding of the corporation’s positioning in the society 

under the premise of the ‘demands of immediacy’, where general responsibilities are overlooked on account of 

more concrete responsibilities to people through the immediacy of proximity. Young, Responsibility for Justice 

(n 104). 161-162. 
915 Valentina Azarova, ‘Business and Human Rights in Occupied Territory: The UN Database of Business 

Active in Israel’s Settlements’ (2018) 3 Business and Human Rights Journal 187. 202-4; Proximity to risk as a 

standard in due diligence is also proposed in Krieger and Peters (n 1204). 378-280. 
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by simply operating in the context of systematic illegality such as the settlements.916 The 

utilization of proximity as a unit of analysis is facilitated by the existence of systematic 

wrongdoing that is spatially defined. Nonetheless, in a report to the UNHRC in 2008, John 

Ruggie,  the former UN Special Representative for Business and Human Rights, argues that 

‘the sphere of influence’ is too broad and ambiguous as a notion, as it combines too many 

different dimensions, mixing in concepts of impact and leverage.917 Eventually, the notion fell 

out of use. 

 

Secondly, the assessment can start with a question on the corporation’s leverage in the 

situation. The notion of leverage allows the optic to stretch out to corporate privilege and power 

to affect the process. Advocating for the adoption of this notion in the UNGP framework, Wood 

finds that an assessment under the auspice of leverage would consider the significance of the 

possible human rights violations and the acceptability of the human cost incurred from a given 

corporate activity or relation.918 The argument for the incorporation of the notion of leverage 

rests on an underlying call to extend corporate purpose beyond profit maximisation towards 

social considerations.919 This notion was excluded from the UNGPs due to concerns that it 

imposes new obligations on the corporation, which might substitute for the obligations of the 

state.920 

 

Alternatively, the optic adopted by the UNGPs traces the ‘impact’ of corporate activities. The 

exact definition of the notion is still disputed, as the UNGPs do not provide a definition but 

concur that the gravity of possible impact is correlated with the corporation's size.921  Some 

find that the notion of ‘impact’ denotes the capacity to cause violations.922 While Birchall takes 

a broader approach to the notion, arguing that the notion extends to extra-legal considerations, 

defining impact as: ‘causing an outcome of a removal or reduction in rights enjoyment’, thereby 

 
916 Azarova (n 1213). 203-5. 
917 HRC, ‘Clarifying Concepts of “Sphere of Influence” and “Complicity”: Report of the Special Representative 

of the Secretary General on the Issue of Transnational Corporations and Other Business Enterprises’. (15 May 

2008) UN Doc.A/HRC/8/16 at 4-15. 
918 Stepan Wood, ‘The Case for Leverage-Based Corporate Human Rights Responsibility’ (2012) 22 Business 

Ethics Quarterly 63.64. 
919 ibid. 
920 Ruggie (n 1131). 10, 74. 
921 UNGPs Principle 14.  
922 David Birchall, ‘Any Act, Any Harm, To Anyone: The Transformative Potential of “Human Rights Impacts” 

Under the UN Guiding Principles on Business and Human Rights’ (2019) 1 University of Oxford Human Rights 

Hub Journal 126. 
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including an assessment of systematic retrogressive acts.923 His approach attempts to capture 

the harmful impacts of legally permitted actions, including those which cause structural or 

systemic harm.924 On the other hand, Wood argues that the notion’s reliance on causal 

relationships that require identifying specific outcomes overlooks structural roles in cases 

where it is ‘impossible to determine individual contributions to outcomes’.925 The notion, 

therefore, leaves possible unintended side effects and interactive social outcomes of corporate 

involvement outside of the optic.926 The divergence between these arguments shows the 

ambiguity of the notion itself in the context of the UNGPs.  

 

The UNGPs and the discussion surrounding them at the UNHRC do not resolve this ambiguity. 

While the commentary to principle 13 (b) provides that corporations are asked to consider 

impacts even if they have not directly contributed to them. On the other hand, in line with 

Birchall’s argument, the UNGP’s grounding in social norms allows for one to argue that a 

possibility of the reduction of rights caused by the activity or relationship is also a criterion 

upon which one can ground the notion of ‘impact’.927  So, were corporations to accept this 

understanding of the notion, it would extend the starting point of the optic towards spaces upon 

which the corporation had leverage; even though the notion ‘leverage’ was dismissed in the 

UNGP framework.928 Nevertheless, the UNGPs maintain the ambiguity of the notion by 

stressing the ‘directness’ of the link to the possible violation for the purposes of 

responsibility.929  Therein UNGPs differentiate adverse impacts caused or contributed to by the 

corporation and those with which it is linked.930  They stress that the corporation is not 

responsible for remediation when the harm is linked rather than caused (or contributed to) by 

its conduct.931  In effect, the UNGPs harness a linear perspective that excludes networked 

 
923 David Birchall gives his own interpretation of the notion of ‘impact’, whereby it is: “Corporations should 

investigate whether any of their acts, whether in the board room or factory floor, might potentially through 

violation retrogression or other means harm any right of any individual, anywhere”. ibid. 122,136,138. 
924 ibid. at 122,123. 
925 Wood (n 1207). 76. 
926 ibid.at 73,74. 
927 Birchall (n 1220).123,124; Ruggie (n 1131). 97. 
928 HRC (n 1215). ‘ Clarifying Concepts’. 
929 Wood (n 1207). 84. 
930 “Where adverse impacts have occurred that the business enterprise has not caused or contributed to, but  

which  are  directly  linked  to  its  operations,  products  or  services  by  a  business  relationship,  the  

responsibility  to  respect human rights does not require that the enterprise itself provide for remediation, though 

it may take a role in doing so.” Commentary to Principle 22, UNGPs.  “ ‘contributing’ to harm is rather different 

from being ‘associated’ with the affiliate and this changes the responsibility to respect equation significantly’ 

Mares (n 1173). 169,  176. 
931 ibid. 
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relations such as those mediated by more than one party or embedded within the overall 

structure upholding the war economy.932  

 

In practice, the ambiguity of notion of ‘impact’, 933 and the voluntary nature of the UNGPS 

means that it is more likely to be defined within the parameters of the corporation’s own 

interests,934 bearing similar risks to the simulation of representations under CSR,935 as the 

current understanding of the notion does not directly entail the imposition of a duty to reflect 

on the actor’s privilege, power, and collective ability. Consequently, many have been 

concerned that compliance with the due diligence framework is shaped by a ‘box ticking’ 

approach in an interest-driven ethos of compliance to avoid legal litigation and the practice of 

legitimating power to draw representations of a ‘responsible actor’.936  

 

(3) ‘cause or contribute’: the starting point chosen by the UNGPs guides its optic towards 

individual responsibility frameworks where questions on causality, intentionality, violations 

and outcomes arise.  

 

The UNGPs and other CSR norms seem to automatically opt for assessment under the criminal 

framework despite the prevalence of ATCA jurisprudence assessing corporate involvement on 

the premise of negligence. Then corporate involvement is perceived through the optic of ICL, 

as the international criminal responsibility framework.937 The representation of corporate 

involvement in war through the optic of ICL will be discussed in the following section.  

 
932 ‘Such forms are to be found in structural injustice which exists when a large category of persons are under a 

systematic threat of domination or deprivation of means to develop and exercise their capacities’ Maeve 

Mckeown, ‘Iris Marion Young’s “Social Connection Model” of Responsibility: Clarifying the Meaning of 

Connection’ (2018) 49 Journal of Social Philosophy 484. 495.  
933 This ambiguity is discussed in: Ingrid Landau, ‘Human Rights Due Diligence and the Risk of Cosmetic 

Compliance’ (2019) 20 Melbourne journal of international law 1. 221, 235-237. 
934 Many corporations responded to the imposition of the duty of due diligence by amending contractual 

relations to avoid direct engagement. Kendyl Salcito and Mark Wielga, ‘What Does Human Rights Due 

Diligence for Business Relationships Really Look Like on the Ground?’ (2018) 3 Business and human rights 

journal 113. 
935 Refer to discussion in Chapter Two, Section 2. 
936 See generally Landau (n 1231). The working group identifies such practices as a challenge to the application 

of the due diligence framework under the notion of a ‘misconstruction of risk’, defined as when “companies 

operate with a mindset of risk to the business and not risk to rights holders, such as workers, communities and 

consumers.” The report also identifies ‘box ticking’ and prioritizing on the premise of representation as 

challenges in the application of the due diligence framework. UNGA ‘The report of the Working Group on the 

issue of human rights and transnational corporations and other business enterprises’ UNGA session 73th Supp 

No. 27 (b) (16 July 2018) UN Doc. A/73/163 25-30. 
937 “The CSR discourse is overwhelmingly coated in complicity and ‘aiding and abetting’ terminology rather 

than negiligence” Mares (n 1173). 168, 184. 
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 2. Corporate involvement through the optic of International Criminal Law 

 

As discussed in Chapter Three,938 ICL is the accountability mechanism for violations of the 

laws of war, including IHRL and crimes of aggression (assessed under jus ad bellum), in the 

‘aggressor-defender’ ethos of just war theory. Perceiving corporate involvement through the 

optic of ICL offers a host of limitations as well as potentialities. In the following account, I 

elaborate on the different facets of perceiving corporate involvement through the optic ICL. I 

discuss the perceptual limitations put forth by ICL’s approach to ‘aiding and abetting’ and 

‘criminal fault’, demonstrating how corporate involvement is represented as linear and direct, 

with physical dynamics and outcomes through this optic.  

 

The need to venture into the realm of corporate criminality stems from the gravity of some acts 

and outcomes which cross the threshold and become classified as criminal behaviour worthy 

of an assertive form of punishment. 939 Likewise, criminal law can act as an incentive to ensure 

corporate cooperation and to prompt changes in corporate behaviour.940 The mere notion of 

‘corporate criminality’ opens up a host of unanswered legal questions, including the question 

on the threshold where ‘commercial’ crosses to ‘criminal’. 

 

Legal positions on corporate criminal liability are divergent across jurisdictions. Such liability 

is commonly limited, in terms of ratione materiae, to crimes of strict liability. 941  Additionally, 

no such form of liability exists on an international level.942 Dubber argues that the absence of 

corporate criminal liability originates in the revival of Roman law during the Enlightenment 

(through the notion of societas delinquere non potest), which resonates with the theoretical 

presumption of the public-private distinction.943  

 
938 Refer to Chapter Three, section 3.1.  
939 T Weigend, ‘Societas Delinquere Non Potest ?: A German Perspective’ (2008) 6 Journal of international 

criminal justice 927. 932. 
940 William S Laufer, Corporate Bodies and Guilty Minds: The Failure of Corporate Criminal Liability 

(University of Chicago Press 2006). 5; Otherwise termed by Megret as the ‘deterrence effect’ Megret, ‘The 

Problem of an International Criminal Law of the Environment’ (n 1201). 234. 
941 Mark Pieth and Radha Ivory, Corporate Criminal Liability: Emergence, Convergence, and Risk (Springer 

Netherlands 2011). 18. 
942 ibid. 
943 Dubber demonstrates his thesis with reference to the works of Gierke, Maitland and Savigny Markus D 

Dubber, ‘The Comparative History and Theory of Corporate Criminal Liability’ (2013) 16 New criminal law 

review 203. 204. 
943 Pieth and Ivory (n 1239). 19,20. 
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In contemporary times, several international and regional treaties impose on states the duty to 

establish a form of corporate liability.944 Still, the form of such liability is decided within the 

state’s margin of appreciation.945 On a national level, in contemporary times, common law 

jurisdictions were more willing to adopt the notion of corporate criminal liability, whilst civil 

law jurisdictions have had a more challenging time conceptualising such liability.946 

Nonetheless, civil law jurisdictions tend to include a broader spectrum of ratione materae 

under corporate criminal liability.947 Outside of this traditional duality lies the German legal 

system,948 where corporations can be held liable under the derivative notion of 

‘Ordnungswidrigkeiten’ (order violations) which imposes monetary fines on corporations in 

place of criminal sanctions.949  

 

In the German context, there was a significant debate on the viability and need for the notion 

of corporate criminality.950 In this respect, Weigend acknowledges the need to hold 

corporations liable for wrongdoing vis-à-vis society.951 Nonetheless, he notes that adapting 

criminal frameworks to the nature of corporate conduct might affect the theoretical premises 

of the law as a whole, as the German tradition understands criminal law as a ‘profoundly moral 

business’.952 Weigend’s concerns about the theoretical disparity between the presumptions of 

the optic of criminal law and the social reality of corporate conduct are warranted, especially 

in the context of international law. It is worth noting that, at the time of drafting this manuscript, 

 
944 For example: Article 4 of the second protocol to the European Convention on the protection of the European 

Community’s financial interest (19 July 1997) OJ C 221; Arts. 2, 3(1) and (2), 12 of the Organization for 

Economic Cooperation and Development, ‘Convention on Combating Bribery of Foreign Public Officials in 

International Business Transactions’ (15 February 1999). 
945 ‘Discussion: International Trends Towards Establishing Some Form of Punishment for Corporations’ (2008) 

6 Journal of International Criminal Justice 947. 948,949. 
946 ibid. 949. Some states still have not established corporate criminal liability such as Greece. Pieth and Ivory (n 

1239). 7-9,12.  
947 Pieth and Ivory (n 1239). 19,20. 
948 Similar positions are found in Italian, Chilean, Russian, and Brazilian jurisdictions take on a hybrid approach 

to criminal liability. ibid. 12. 
949 This position is rooted in Savigny’s fiction theory of corporate legal personality as a fictional entity a 

corporation can be held liable under civil law and not criminal law. Weigend (n 1237). This approach originates 

in the work of Eberhard Schmidt, Dubber (n 7) 215. 
950 Weigend (n 1237). 930-942.  
951 ibid. 932 
952 As such, the facts that: corporations cannot act, cannot be blamed and cannot be subject to criminal 

punishment are raised as objections against the inclusion of the liability of the corporation under the premise 

criminal law. ibid. 936. 
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the German parliament was considering an act on corporate criminal liability.953 Yet, as 

demonstrated in the next section, the claim of theoretical limitations imposed by the optic of 

criminal law is not unwarranted.  

 

  2.1. Mode of Corporate Criminal Perpetration  

 

The first facet of corporate criminality is how we understand its criminal mode of perpetration. 

When imagining corporate wrongdoing in war, the due diligence framework internalises a 

hybridised notion of complicity (which has legal and extra-legal connotations and is neither 

uniform nor static)954 put forth by the civil community to address corporate wrongdoing, 

especially in the context of war.955 Generally, the notion of ‘complicity’ denotes an actor’s 

participation in wrongdoing committed by another actor.956 The corporation is rarely perceived 

as the main actor in international crimes in war.957  

 

As evidenced by the discussion of ATCA cases throughout the study, the most common mode 

of criminal perpetration claimed in the context of war is that of ‘aiding and abetting’, which 

falls under the umbrella of ‘complicity’. In assessing this mode of perpetration, US courts rely 

on the standards of aiding and abetting found in international jurisprudence under ICL rather 

than that of national courts.958 Similarly, the Nuremberg tribunal and Hamburg tribunal 

perceived corporate involvement in war through the notion of ‘complicity’. 959  For example, 

Farben was deemed complicit in the war crimes committed in extermination camps by virtue 

 
953 ‘Hengeler Mueller - New German Corporate Criminal Law Is Coming’ (Hengeler Mueller) 

<https://www.hengeler.com/en/service/newsletter/new-german-corporate-criminal-law-is-coming> accessed 23 

July 2021. 
954 Sabine Michalowski, ‘Due Diligence and Complicity: A Relationship in Need of Clarification’ in Surya 

Deva and David Bilchitz (eds), Human Rights Obligations of Business Beyond the Corporate Responsibility to 

Respect? (Cambrdige University Press 2013). 218,223. 
955 The notion is considered to be a revival of the mode of attribution discussed in the Nuremberg trial, it was 

mainly discussed in relation to the ‘aiding and abetting’ under the ATCA. In a discussion on corporate criminal 

liability, Kenneth Roth, a representative of the human rights watch claims: “out of the blue, we came up with the 

concept of complicity. ‘Discussion: International Trends Towards Establishing Some Form of Punishment for 

Corporations’ (n 1243). 960. Clapham (n 1030). 902-4. 
956 Miles Jackson, Complicity in International Law (First edition, University Press 2015). 10. 
957 ‘The underlying assumption is that corporations are rarely the material perpetrators of international crimes’ 

Stoitchkova (n 1206). 103. 
958 Ibid. at 15.  Sabine Michalowski, ‘The “Mens Rea” Standard for Corporate Aiding and Abetting Liability - 

Conclusions from International Criminal Law’ (2014) 18 UCLA journal of international law and foreign affairs 

237. 242-244 
959 Kolieb (n 655). Ramasastry (n 655). 
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of supplying Zyclon B.960 Meanwhile, given the preliminary absence of corporate legal 

personality in the Rome Statute, spaces of thinking about corporate complicity under the 

jurisdiction of the ICC are confined to the individual responsibility of corporate officers and 

employees.961 Therein, it only perceives corporate involvement through the acts of the 

corporation’s respective agents.  

 

Ruggie stresses ‘complicity’ as the mode of criminal perpetration in the context of war, 

reasoning that ‘it describes a subset of indirect ways in which corporations can have adverse 

effects on rights through their relationships.’962  The understanding of the notion of ‘complicity’ 

under the UNGPs is still in flux.963 Reference is made to three forms of complicity: direct, 

beneficial, and silent complicity. The latter two categories are identified as extra-legal 

categories.964 The UNGPs explicitly reference beneficial complicity, under which business 

enterprises are perceived as being “complicit” in the acts of another party where, for example, 

they benefit from abuse committed by that party.’965 

  

In the extra-legal sense, complicity can be a result of an omission or commission or silent 

presence. Scholars have argued for the expansion of the optic to formally include joint criminal 

enterprise as a higher level of co-perpetration, under which the corporation directly shares mens 

rea with another actor to undertake the criminal act;966 alongside beneficial and silent 

complicity as a lower level, where the corporate act is that of omission or silent presence. 967   

Similarly, Wettstein also takes issue with the lack of attention paid to silent complicity, arguing 

that this is also a result of the limitation posed by the notion ‘impact’, which excludes 

consideration of the agent’s leverage. 968 Beneficial and silent complicity remain extra-legal 

 
960 The Zyclon B Case, Trial of Bruno Tesch and two others [8 March 1946] British Military Court, Case No.9. 
961 Payne and Pereira (n 1021). 69. 
962 ibid. Summary.  
963 Michalowski, ‘Due Diligence and Complicity: A Relationship in Need of Clarification’ (n 1252). 218-242.   
964 ibid. 226. 
965 Commentary to Principle 17 UNGPs. 
966 ‘In principle the criminal liability of an aider and abettor is more tenuous (or less weighty) than that of the 

participant in a common criminal enterprise.’ Antonio Cassese, ‘The Proper Limits of Individual Responsibility 

under the Doctrine of Joint Criminal Enterprise’ (2007) 5 Journal of international criminal justice 109. 116. 
967 Olivier de Shutter, The Challenge of Imposing Human Rights Norms 14-15; Ramasastry (n 655). Andrew 

Clapham and Scott Jerbi, ‘Categories of Corporate Complicity in Human Rights Abuses’ (2001) 24 Hastings 

International and Comparative Law Review 339. – 349.  
968 He argues that a stronger position is required to highlight how the expectation to avoid silent complicity is an 

active rather than a positive duty which arises when there is a ‘reasonable and realistic chance that the exercise 

of influence will in fact lead to the actual improvement of the victim’s situation’ Florian Wettstein, ‘Making 

Noise about Silent Complicity: The Moral inconsistency of the protect, respect and remedy framework’ in Surya 
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categories.  

 

One limitation posed by the notion of ‘complicity’ is interlinking corporate activity with that 

of another actor, often the state.969 Despite not requiring the criminalisation of the principal 

actor,970 the notion of complicity directs the legal gaze towards relations between actors instead 

of the outcome of the act, posing limitations to the optic. As previously demonstrated, corporate 

wrongdoing does not necessarily manifest through the corporate-state nexus. 971  Similarly, the 

interests that shape these actors' actions are sometimes in sync and sometimes in complete 

contrast.  

 

The notion of complicity endorses a linear perception of criminal activity, fit to assess the 

actions of individuals rather than collectives. It facilitates arguments that deny a connection 

with the act or outcome through a direct understanding of causality.972  In his general discussion 

of the notion of ‘complicity’ as a mode of criminal participation, Kutz notes that transposing 

this notion in the context of the acts of collectives incites the limitations put forth by 

methodological individualism,973 whereby collective action is reducible to individual action.974 

He argues that our understanding of agency and relations through the optic of ‘complicity’ 

prevents consideration of relational and positional elements.975  

 

In other words, the notion indirectly excludes contemplation over elements of privilege and 

power vis-à-vis the relation, or the act or the outcome. Kutz’s critique gains further support 

 
Deva and David Bilchitz (eds.) Human Rights Obligations of Business: Beyond the Corporate Responsibility to 

Respect? (CUP, 2013). 244,254. 
969 It facilitates a statist perspective where all social obligations are designated to the state, this strengthens the 

actor’s capacity to argue ‘it was not my job’. Young, Responsibility for Justice (n 104). 165. 
970 Clapham and Jerbi (n 1265). 342. 
971 Corporations can be an agent of the state, or the state can be agent of the corporation, or the corporation can 

be an independent actor in and of itself.  Refer to Chapter Two, section 3.  
972 Iris Marion Young captures ‘denying a connection’ through a direct understanding of causality as one of the 

common mechanisms for responsibility avoidance in globalized systems. Young, Responsibility for Justice (n 

104).158-161. 
973 Young defines methodological individualism as the appeal to explain everything in a society as a function of 

the attributes and actions of individuals. ibid. 59-61. 
974 Christopher Kutz, Complicity: Ethics and Law for a Collective Age (University Press 2000). 70. 
975 ibid. 64,65. A similar observation was put forth by Painter-Morland, “A new understanding of accountability 

requires an awareness of the relational context within which responsibilities and duties develop. It demands an 

acknowledgment of the dynamic network of interactive relationships within which individuals and organisations 

are embedded in the business environment, as well as willingness to seriously consider the consider the very 

consequential role and effect of expectations and perceptions within such a context” Mollie Painter-Morland (n 

748). 93. 
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when we study how a corporation’s ‘fault’ is perceived under the notion of ‘complicity’. 976  

 

  2.2. Corporate Fault 

 

   2.2.1. Corporate Mens Rea 

  

The debate on corporate criminal liability occurs in parallel to the debate on the notion of mens 

rea.977 It is difficult to conceptualize a given corporation purposefully committing a given 

violation such as a war crime; instead, the wrongdoing would most likely be a by-product of 

its economic activity. Exceptions, where the corporate form is instrumentalised for the 

commission of violations, do exist.  

 

In the Lubanga case,978 the ICC upheld that mens rea under Article 30 of the Rome Statute is 

comprised of two elements: intent and knowledge. Regarding the notion of intent, the court 

differentiated between (1) dolus directus, where the criminal consequences were foreseen and 

intended by the perpetrator; 979 (2) dolus indirectus, (or dolus directus of the second degree) 

where the criminal consequences were a foreseeable (almost inevitable) secondary effect of the 

perpetrator’s act but not directly intended; (3) dolus eventualis, where there is an intention to 

commit the acts with awareness of the possible criminal consequences (which can otherwise 

be described as ‘advert recklessness’).980 The category of dolus eventualis was not upheld, per 

se, by the court in later cases such as Katanga and Bemba.981 Meanwhile, dolus eventualis does 

 
976 Tombs (n 884). 86. 
977 Dubber (n 1241). 222. 
978 Prosecutor v Lubanga Dyilo (Decision on the confirmation of charges) [29 January 2007] ICC, Case No. 

ICC-01/04-01/06 para. 350 – 352. 
979 ibid.  
980 Desislava Stoitchkova, Towards Corporate Liability in International Criminal Law (Intersentia 2010) 98 ; 

Mohamed Elewa Badar, ‘Dolus Eventualis and the Rome Statute Without It?’ (2009) 12 New criminal law 

review 433. Also see: Prosecutor v. Stakic ́ [July 31, 2003] ICTY Case No. IT-97-24-T, para. 587; Prosecutor v. 

Galic ́[Dec. 5, 2003] ICTY, Case No. IT-98-29-T, para. 136. 
981 Prosecutor v. Bemba, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges 

Against Jean-Pierre Bemba Gombo [8 June 2018] ICC, Case No. ICC-01/05-01/08-424 para.358; Prosecutor v. 

Katanga (Decision on Confirmation of Charges)[7 March 2017] ICC, Case No. ICC-01/04-01/07-717 paras.529, 

530. For a discussion refer to: Johan D van der Vyver, ‘Prosecutor V. Jean-Pierre Bemba Gombo (Decision 

Pursuant to Article 67(1)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre 

Bemba Gombo)’ (2010) 104 The American journal of international law 241; Andrea Reggio, ‘Aiding and 

Abetting In International Criminal Law: The Responsibility of Corporate Agents And Businessmen For 

“Trading With The Enemy” of Mankind’ (2005) 5 International criminal law review 623. 639. 
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not constitute mens rea under the Rome statute.982 The difference between dolus eventualis and 

recklessness is slim, as it depends upon different degrees of foreseeability.983 Recklessness was 

also excluded from the Rome statute’s definition of mens rea, an exclusion that Cassese found 

to be unwarranted in relation to war crimes.984  

 

In Anglo-American legal literature, mens rea in complicity can be either a knowledge standard 

(closer to dolus eventualis) and a purpose or (intent) standard (closer to dolus directus).985 The 

position of the US courts, vis-à-vis corporate intentionality in the commission of violations of 

human rights law under the ATCA, was more lenient towards Dolus eventualis.986 This position 

was revoked in the case of Presbyterian Church of Sudan v. Talisman.  In 2001, the 

Presbyterian Church of Sudan filed a claim of aiding and abetting war crimes against Talisman 

(an extractive corporation that had used PMCs to protect its pipelines during the civil war in 

Sudan) under the ATCA.987 The court dismissed the case on the premise of an understanding 

of  mens rea that requires purpose and knowledge in the commission of the crime.988 

Commenting on the judgement, Michalowski disagrees with the court’s assessment of 

international law’s position on mens rea, referencing the positions of the Nuremberg trials, the 

ICTY and ICTR on the subject matter.989 Additionally, she notes that such an interpretation, 

requiring purpose in the identification of aiding and abetting, ‘effectively excludes the 

possibility to successfully argue a case of corporate complicity liability’.990 

 

 
982 William Schabas, An Introduction to the International Criminal Court (Fifth edition, Cambridge University 

Press 2017). 216. 
983 “Dolus eventualis differs from negligence. In the case of dolus eventualis, the perpetrator foresees that 

(secondary) consequences might result from the wrongful act; in the case of negligence, the person does not 

foresee those consequences while a reasonable person situated in the same circumstances would have been 

expected to foresee the possibility of those consequences resulting from the wrongful act.” Lohan D Van der 

Vyver, ‘The International Criminal Court and the Concept of Mens Rea in International Criminal Law’ (2004) 

12 University of Miami International an Comparative Law Review 57. 63. 
984 Antonio Cassese, ‘The Statute of the International Criminal Court: Some Preliminary Reflections’ (1999) 10 

European journal of international law 144.153,154. 
985 Sabine Michalowski (n 1256). 239; Van der Vyver (n 1281). 59. 
986 Sabine Michalowski (n 1256). 239.  
987 See generally, Presbyterian Church of Sudan v. Talisman Energy [2009] US Court of Appeals for the Second 

Circuit Case No. Inc., 582 F. 3d 244. 
988 “The mens rea standard for aiding and abetting liability in ATS actions is purpose rather than knowledge 

alone. Even if there is a sufficient international consensus for imposing liability on individuals who knowingly 

(but not purposefully) aid an abet a violation of international law”. Ibid. paras. 388, 400-1. 
989 To support her argument she reflects on Zyclon B, Flick and Farben. More she dismisses the court’s 

interpretation of the ministries case, but argues that even if it had endorsed the purpose criterion, it remains the 

exception to the rule. Dicussing the case law of the ICTY and ICTR, she references Futundzija, Khulumani, 

Blaskic, Sabine Michalowski (n 1256). 245-254. 
990 ibid. 240. 
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Michalowski’s critique is echoed in Stoitchkova’s constructive account of corporate fault under 

ICL, which stresses the need to endorse dolus eventualis,991 to widen the optic of  international 

criminal corporate responsibility towards foreseeable rather than intentional risk. 

Correspondingly, de Schutter has argued for endorsing mens rea on the premise of 

knowledge.992 In short, under the current framework of the Rome statute, there are high mens 

rea stipulations for aiding and abetting, which have limited litigative potentialities in national 

jurisdictions scrutinizing corporate accountability in war.993 As such, under the current optic, 

corporate involvement is only perceived when criminal intent is conceptualised and evidenced.  

 

Identifying ‘intent’ in a corporation is an anthropomorphic exercise par excellence; it assumes 

that the corporation has a clear will to commit a given crime. Assessing the corporation's intent 

can either be an organisational assessment of how a given decision or policy was made or an 

evaluation of the individual actors' intent.994 The Nuremberg tribunal favoured the latter, 

famously decreeing that “Crimes against International Law are committed by men, not by  

abstract entities,  and only by punishing individuals who commit such crimes can the provisions 

of international law be enforced.”995 This statement, which concerned states, not corporations, 

denies international criminal liability of collective entities. In other words, it refuses to perceive 

collective entities through the optic of criminal law. This statement has received considerable 

scholarly attention. 

 

On the one hand, Schabas agrees with the statement.996 Yet, he finds that individual acts ought 

not be assessed in isolation from the broader state policy that shaped it.997 On the other hand, 

Clapham believes that this quote has been misinterpreted in academic circles. In contrast to 

Schabas, he believes that the court had intended to say: “We do not have a problem with the 

idea that the state has committed these crimes, but the individual can commit them as well”. 998 

 
991 Stoitchkova (n 1206). 123; Such thinking is coined under the theory of constructive corporate fault discussed 

in Laufer (n 1238). 68-98. 
992 Schutter (n 1121). 61-63. 
993 Stoitchkova (n 1206). 107. 
994 Laufer (n 1238). 71; T Weigend, ‘Societas Delinquere Non Potest ?: A German Perspective’ (2008) 6 Journal 

of international criminal justice 927. 933. 
995 France et. al. v. Goering et. al. [1 October 1946] 22 IMT 411, 466 (Int) at 447. 
996 Schabas, An Introduction to the International Criminal Court (n 1280). 226. 
997 William A Schabas, ‘State Policy as an Element of International Crimes’ (2008) 98 The Journal of Criminal 

Law and Criminology (1973-) 953. 982. 
998 ‘Discussion: International Trends Towards Establishing Some Form of Punishment for Corporations’ (n 

1243). 965. 
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As such, he believes that the liability of collective persons is possible under the Rome statute.999 

Taking on a more critical stance, Megret finds that the tribunal's position “emphasizes 

individual agency at the expense of more collective forms of agency”.1000  

 

Megret’s critique resonates with Kutz’s, as both study the limitations of assessing corporate 

involvement through the lens of individual intent. In this respect, Kutz finds that our 

understanding of complicity considers ‘parallel’ rather than ‘cooperative’ behaviour in a 

manner that limits our perception of collective action.1001 Such a critique does not undermine 

the value of individual agency in the commission of a crime, but calls for the inclusion of 

relational considerations, which appreciate how intent (and desire) manifest differently on a 

collective level.1002  

 

As demonstrated in Talisman, assessing corporate involvement through an individualist notion 

of a mens rea of intent is a self-defeating exercise. As an extractive group hiring PMCs, 

Talisman did at least have sufficient knowledge and the capacity to foresee its own direct role 

in the violations and its role in the facilitation of violence.  

 

Predispositions to individualism in the assessment of collective intentionality reflect a tendency 

towards evaluative solipsism that shapes the perception of the legal optic.1003 ICL, in principle, 

endorses a mens rea of purpose (or intent), and only assesses the intent of individuals. Through 

its optic, the involvement of corporate actors in war is represented as a set of parallel 

unconnected acts of individuals, disconnected from the overall context of networked relations, 

and the institutional design of decision making.  

 

If mens rea as knowledge was endorsed, then the due diligence framework would open wide 

 
999 Andrew Clapham, ‘Extending International Criminal Law beyond the Individual to Corporations and Armed 

Opposition Groups’ (2008) 6 Journal of international criminal justice 899. 902. 
1000 Megret, ‘The Problem of an International Criminal Law of the Environment’ (n 1201). 235; This statement 

is also similar to that of “Focusing on the individual abstracts the political context, that is to say, describes it in 

terms of the actions and intentions of particular, well-situated individuals” Martti Koskenniemi, ‘Between 

Impunity and Show Trials’ (2002) 6 Max Planck yearbook of United Nations law 1. 12. 
1001 “The problem with Kantianism and consequentialism is that they do not provide the link between collective 

harm and the individualist basis.” Kutz (n 1272). 137,138. 
1002 Refer to his discussion on the differences in participatory intention in individual and collective terms; also 

refer to his discussion on a conception of collective action “that is both individualist with respect to agency and 

irreducibly holistic with respect to content of agent’s intentions” ibid. 81-84; 112. 
1003 Kutz uses the term to coin short sighted perceptions born out of individualist thinking about accountability.  

ibid. 4.  
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potentialities for capturing corporate criminality in war; as the optic of responsibility would 

extend as far as the corporation has the capacity to see. Nonetheless, proving the knowledge 

element in the context of systemic violations in war is by itself a challenging endeavour. An 

example is found in the Argor-Hereus investigation in Switzerland (filed in 2013 and concluded 

in 2015). The prosecutors investigated the defendant’s purchase of pillaged gold from the 

armed group Front Nationaliste et Intégrationniste (FNI) in the DRC, the proceedings of which 

were allegedly used by armed groups to finance military efforts. Despite establishing the claim 

under the premise of the crime of ‘money laundering’, the prosecution concluded that there is 

not enough evidence to prove that the corporation was aware of the pillaging factor.1004 Aside 

from demonstrating the difficulty of establishing the link of knowedge, the case serves as an 

example of the hurdles posed by how corporate criminality is substantively understood.  

 

   2.2.2. Substantive assessment of criminal acts and outcomes   

 

Unlike individual criminality, criminal acts and outcomes of collective entities are more likely 

to manifest in structural and economic forms. This section discusses accounts that search for 

the ‘economic’ in the optic assessing criminality in war. Building on the prior thesis that the 

economic element is undervalued in the optic of the laws of war, this discussion sets out to 

demonstrate that, through the optic of ICL, criminal acts and outcomes which result from 

violations of international law are predominantly perceived where and when they are physical 

and direct. This limitation is constructed from a host of reasons, including the difficulty to 

imagine structural and transnational economic activity and harm, the individualist appeal of 

international responsibility frameworks, and their predisposition to assess acts rather than 

outcomes.  

 

Searching for economic and systemic acts and outcomes through the optic of ICL, Schmid 

identifies two constellations where economic elements are perceived through the optic of 

international criminality:1005  

 

 
1004 Argor-Hereus investigation over conduct in Congo [4 November 2014] Swiss Federal Prosecutor’s Office, 

Case No. SV.13.1374-MUA ‘Argor-Heraeus Investigation (Re Dem. Rep. of Congo) | Business & Human 

Rights Resource Centre’ <https://www.business-humanrights.org/en/argor-heraeus-investigation-re-dem-rep-of-

congo> accessed 18 February 2019. 
1005 Evelyne Schmid, ‘Distinguishing Types of “Economic Abuses”: A Three-Dimensional Model’ (2015) 26 

Criminal law forum 225. – 232. 
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(1) In the first constellation, the actor is economic, but the legal interest and activity are not. 

Such elements meet in direct corporate involvement (especially in the arms and PMC 

industries) in cases where direct physical harm is caused.1006 In this case, she finds that the 

problem rests in questions of attribution and intentionality discussed above rather than the 

substantive nature of the crime.1007 

 

(2) In the second constellation, the economic actor is affecting an economic interest through an 

economic activity. As previously demonstrated, such elements are found in indirect corporate 

involvement, such as an extractive corporation’s exploitation of contested resources or a bank 

financing an armed effort. In such cases, the outcome spreads over a broader spatial and 

temporal framework, causing what can be termed as ‘systemic economic harm’.   Reflecting on 

ICL’s capacity to perceive such acts and harm, Schmid finds that it is in ‘a difficult position’,1008 

as the difficulties of capturing corporate involvement through the optic of ICL are exacerbated 

by the challenges of capturing the ‘economic’.1009  

 

To begin with, clear guidance as to when a given economic activity crosses the boundaries of 

criminality is absent in the language of ICL.1010 Testing out such limits under the umbrella of 

ATCA caselaw, Michalowski demonstrates the indeterminacy of the position of US courts on 

the subject matter. On the one hand, if the court looks at the acteus reus to decide the threshold 

of criminality in aiding and abetting, then the activity has to go beyond the parameters of a 

commercial transaction to be deemed criminal.1011 On the other hand, if the court looks at the 

mens rea to decide the threshold, the assessment takes on the mental element shaping the 

 
1006 ibid. 232,233. 
1007 Corporate legal personality under ICL is discussed in detail in Chapter Three.  ibid. 238. 
1008 ibid. 243.  
1009 As to economic harm Bassiouni notes: “Economic interests are perceived as the least important of the 

international interests that international criminal law seeks to protect” M Cherif Bassiouni, Introduction to 

International Criminal Law (Martinus Nijhoff Publishers 2013).133.  The same point is stressed by Schabas: ‘.. 

threats to bodily integrity, such as killings, mutilations, summary executions sexual assaults, and pillage but ‘‘do 

not generally deal with economic matters’’ William Schabas ‘War Economies, Economic Actors and 

International Criminal Law’ in K. Ballentine and H. Nitzschke (eds.) Profiting From Peace: Managing the 

Resource Dimensions of Civil War (Boulder 2005). 431.  
1010 Schmid (n 1304). 246. 
1011 Examples are found in Doe v. Nestle [8 September 2010] US District Court of California, Case No. 748 

F.Supp 2nd at 1096; Ntsebeza v. Daimler A.G .(In re South African Apartheid Litig.) [2009] Case No. 624 F. 

Supp. 2d 336; Sabine Michalowski, ‘No Complicity Liability for Funding Gross Human Rights Violations?’ 

(2012) 30 Berkeley journal of international law 451. 479. Also refer to Sabine Michalowski, ‘Doing Business 

with a Bad Actor: How to Draw the Line between Legitimate Commercial Activities and Those That Trigger 

Corporate Complicity Liability’ (2015) 50 Texas international law journal 403. 464. 
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commercial transaction.1012  

 

In the context of the finance industry, the fungible nature of money presents further difficulties. 

As demonstrated by Michalowski, undoing the networks of financial contributions in the 

context of informal war economies is a difficult task in the courtroom.1013 In this regard, her 

comparative account between ATCA caselaw and terrorism-related caselaw in US courts 

demonstrates a greater juridical leniency towards the criminalization of financial transactions 

contributing to terrorism than those transactions contributing to human rights violations more 

generally.1014 Her account indirectly affirms the exceptionalist space carved in international 

legal thinking for ‘terrorism’, where violence marked under this notion is afforded higher 

normative weight.1015 

 

Assessing the presence of ‘economic’ elements in the substantive constitution of international 

crimes, Schmid concurs that economic and social considerations are primarily assessed as 

secondary elements in the constitution of the crime.1016 Their secondary positioning is also the 

byproduct of the rare presence of economic elements in the language of the laws of war. 

 

Combining such reflections, Schmid argues that ICL’s undervaluation of economic and social 

considerations, compared to civil and political rights, is both an arbitrary distinction and 

‘legally unjustified’.1017 Schmid’s - somewhat constructive - account can be read as an attempt 

to find spaces in ICL which respond to a common concern expressed by Ven den Herik: “The 

current justice processes offer only a one-dimensional narrative that is focused on physical 

violence and in which economic structural root causes remain invisible”.1018 The shortcoming 

 
1012 Examples include Corrie v. Caterpillar.  Michalowski, ‘No Complicity Liability for Funding Gross Human 

Rights Violations?’ (n 1310). 479.  
1013 ibid. 496,497. 
1014 ibid. 498. 
1015 Refer to discussion on the exceptionalism prompted by the war on terror, and under the notion of ‘terrorist’ 

in Chapter Three.  
1016 Evelyne Schmid, Taking Economic, Social and Cultural Rights Seriously in International Criminal Law 

(Cambridge University Press 2015). 312. 
1017 Schmid (n 1315). 312. 
1018 Larissa Van den Herik, ‘Economic, Social, and Cultural Rights - International Criminal Law’s Blind Spot?’ 

in Eiba Riedel, Christophe Golay and Gilles Giacca (eds), Economic, Social, and Cultural Rights: 

Contemporary Issues and Challenges (Oxford University Press 2013).  343-368; Similarly, Miller notes “the 

literature, institutions, and international enterprise of transnational justice historically have failed to recognize 

the full importance of structural violence, inequality and economic redistribution to conflict, its resolution ..”  

Miller (n 60). 267; ICL’s short-sighted perception of systemic harm which manifests over a a wide temporal and 

spatial framework is also expressed by Megret in his assessment of the suitability of ICL as a regime to capture 
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of this one-dimensional narrative particularly affects how we imagine the suffering of subjects 

affected by the war economy.1019 In this equation, suffering which results from wider economic 

harm such as de-development caused by occupation,1020 is undervalued.1021 This one-

dimensional narrative is in part a byproduct of the individualist theoretical presumptions 

internalised in the optic of ICL.1022 

 

In one respect, this undervaluation originates in the status of the duty not to cause economic 

harm as an obligation of result rather than an obligation of conduct.1023 Herein, Stoitchkova 

demonstrates that corporate criminal activity is best understood in terms of ‘culpa’ for a failure 

to perceive a risk and prevent it;1024 her perspective is complementary to the due diligence 

framework of the UNGPs. Meanwhile, traditional responsibility frameworks in international 

law are more inclined to assess the contribution to the act rather than the outcome.1025  

 

  2.3. The distorted perception of the optic of ICL 

 

Through the optic of ICL, corporate relations are perceived as direct relations which run in 

parallel to that of another actor, while corporate acts and their outcomes are perceived as 

physical and direct. This representation is inferred to a social reality characterized by 

networked relations interacting with the war economy and structural and economic outcomes 

felt by the subjects affected by the war economy. As such, inferential inflexions are weaved 

into a deformed representation of corporate involvement through the optic of ICL. 

 

These inferential inflexions are facilitated by the accumulation of individualist presumptions, 

 
environmental harm. Megret, ‘The Problem of an International Criminal Law of the Environment’ (n 1201). 

209,210.  
1019 The current narrative suggests that inequality in the context of war is a ‘question of time or development’ 

rather than a result of the system interrelated with the conduct of hostilities. Miller (n 60). 268. Refer to the 

discussion on the subjects affected by the war economy in Chapter Three, Section One. 
1020 For example, UNCTAD demonstrates the systemic economic losses suffered by Palestinians as a result of 

the Israeli occupation, which is strengthened by corporate involvement. UNCTAD, ‘Economic costs of the 

Israeli occupation for the Palestinian people: Note by the Secretary-General’ (21 July 2016) UN Doc. A/71/174. 
1021 “The debate about economic and social rights during violent conflict is at an early stage” Christian J. Tams, 

‘International Courts and Tribunals and Violent Conflict’ in Robin Geiß and Nils Melzer (eds) The Oxford 

Handbook of the International Law of Global Security (OUP, 2021) 735, 754. 
1022 Young demonstrates how individualism prevents an understanding of structural phenomena. Young, Justice 

and the Politics of Difference (n 344). 20. 
1023 Van den Herik (n 1319). 350. 
1024 Stoitchkova (n 1206). 125-128.  
1025 Nollkaemper and Jacobs (n 1201). 396.   
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which shape how corporate criminality is perceived, and are further upheld by the UNGP’s 

reference to the ‘complicity’ model as derived from the Nuremberg precedents and ATCA case 

law.  They reflect the overall minimal evolution of the legal imagination addressing corporate 

criminal liability, despite the significant developments of the forms and effects of corporate 

activity.1026  

 

If we perceive the corporation from an individualist lens we are more likely to view its acts, 

relations and outcomes through the rational choice model, seeking intentional explanations. 1027 

Meanwhile, if we perceive the corporation from a holist lens, where the corporation is a 

collective, and its involvement networked, we are more likely to seek functionalist 

explanations.1028 In effect, the endorsement of individualist presumptions has, and may 

continue to, ‘undermine the main functions of responsibility’.1029  

 

The inferential inflexions render it difficult to conceptualize structural acts and harms of 

collective actors and interrelations shaped by the global economy.1030 Eventually, through this 

distorted perception, the outcomes touching upon the lives of subjects affected by the war 

economy are de-linked from the agents who have power, leverage and collective capacity to 

change it. Such outcomes are presumed an inevitability that originates from nowhere.  

 

While a limitation on the optic’s perception of structural elements is warranted,1031  the 

endorsement of individualist presumptions that condition ‘contemporary possibilities of action 

even as we try to transform them’ might not be.1032 To demonstrate the possibility of an 

 
1026“History reflects a poorly choreographed dance between the assertion of governmental power and interests of 

the business community, between political administration that promote corporate accountability and those that 

do not or see blame for corporate harm as decidedly persona;” Laufer (n 1238). 6,7. 
1027 Zahle and Collin (n 824). 5-7. 
1028 ibid. 5-7.  
1029 Nollkaemper and Jacobs (n 1201). 393. 
1030 Engle notes that such distortions allow states to overlook structural issues of distribution in their assessment. 

Engle (n 379). 45 – 48. For example, Schabas demonstrates how ad-hoc tribunals have given unproportionable 

weight to the individual mental element of the offenders, in comparison to their assessment of the act as a part of 

a larger state policy. Schabas, ‘State Policy as an Element of International Crimes’ (n 1295).  
1031 Koskenniemi notes that the risks of expanding the legal optic to include structural considerations includes 

increased indeterminacy and ‘political conflict’ Koskenniemi, ‘Between Impunity and Show Trials’ (n 1298). 

29; “if distributional outcomes within and between societies are hard to judge, the systemic outcomes – that is, 

the mix of values within the whole system – are even harder to assess” Strange (n 384). 29.  
1032 This phrase was used by Young to generally describe the limitations of individualist responsibility models. 

Young, Responsibility for Justice (n 104). 55. 
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alternative composition of the optic, the following section explores two moments at the UN 

where corporate involvement in war was assessed outside the parameters of the criminal optic. 

The account seeks to demonstrate discursive representations of corporate involvement in war 

that challenge existing inferential inflexions.   

 

3. Discursive representations of corporate involvement 

 

This section discusses discursive representations of corporate involvement in war which 

capture a more inclusive picture of social reality. It argues that shifting the gaze from the act 

to the outcome, by employing a logic that is closer to tort law, allows for a better assessment 

of the power, privilege and collective ability of the agents involved.  

 

Discussing the gaps in international law’s perception of globalized relations, Susan Marks 

argues for incorporating the concept of exploitation in the vocabulary of international law. 1033 

She reasons that the notion facilitates assessing the positioning of those advantaged in 

processes and relations that sustain the precarious positioning of some subjects.1034 Her 

reasoning is transferable to other contexts, where the patterns of power relations are 

distinguishable, such as that of the war economy.1035 In this context, asserting the precarity of 

the subjects affected by the war economy in the optic overlooking the context would entail 

incorporating considerations touching upon the power, privilege and collective ability of some 

agents. Such an assertion is possible through an underlying duty of care, at the preliminary 

level of corporate decision making, not to exacerbate the vulnerability of subjects affected by 

the war economy.  

 

Mares and Mulchinski argue for a tort-based system for the analysis of corporate involvement 

in the Business and Human Rights discourse.1036 Mares demonstrates that the corporation ought 

to be held accountable for the preliminary decision to invest in a risky environment without 

due care as to the possible adverse effects of its involvement in the context. 1037 Her position 

stresses the foreseeability of vulnerabilities in transnational investments, as the risks posed by 

 
1033 Marks, ‘Exploitation as an International Legal Concept’ (n 342). 281-3. 
1034 ibid. 
1035 Refer to discussion in Chapter One, Section 2. 
1036  “Vulnerability is a key concept in justifying a responsibility to act imposed on the core company’ Mares (n 

1173). Muchlinski, ‘Implementing the New UN Corporate Human Rights Framework’ (n 763). 
1037 Mares (n 1173).181-183. 
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the structural inequalities governing economic dynamics are ‘obvious and well-

documented’.1038 Mares advocates for broadening the connotation of the notion of ‘knowledge’ 

by inserting an underlying recognition of existing structural inequalities and the corporation’s 

role in rendering the war effort a more efficient endeavor.1039 Similarly, Muchlinski argues for 

incorporating tort-law-based thinking that focuses on ‘the avoidance of harm to the foreseeable 

victim’.1040 

 

Adhering to this position entails widening the preliminary scope of assessment for corporate 

decision making and premising its duty of care on the knowledge that its acts and relations 

might ‘contribute to and/or sustain and/or benefit from’ a wrongful act or a harmful outcome 

in the context of war. Whilst taking into consideration that vulnerabilities of subjects affected 

by the war economy are more visible and easily articulated.  

 

The possibility to imagine an optic that centers the vulnerabilities of subjects affected by the 

war economy, through a focus on outcomes in the ethos of tort law, is evidenced in two 

moments of UN history. First of which is the public hearing for transnational corporations in 

apartheid South Africa and occupied Namibia 1983-1987 (hereinafter ‘the public hearings’); 

and the United Nations database of corporations involved in Israeli settlements 2016-2020 

(hereinafter ‘the database’). In both moments, the ad-hoc nature of the mechanism, the political 

dynamics, and the extremity of the context (apartheid, occupation and settlement building in 

the context of occupation) facilitated a broader perception of corporate involvement.  

 

The first moment is situated amid the same momentum of the code of conduct for transnational 

corporations.1041 At the time, the government of South Africa had instated an institutionalised 

order of apartheid against its indigenous population whilst occupying neighbouring Namibia. 

Attention to the gravity of the situation in South Africa within the halls of the United Nations 

followed the 1960 Sharpeville massacre when the South African police opened fire on 

protestors, killing 69 people. 1042  Over one thousand TNCs operated within the national market 

 
1038 ibid. 
1039 ibid. 
1040 Muchlinski, ‘Implementing the New UN Corporate Human Rights Framework’ (n 763). 161. 
1041 Refer to discussion on the code in Chapter Two, Section 4.1. 
1042 Enuga S Reddy, ‘The Struggle against Apartheid: Lessons for Today’s World’ (UN Chronicle) 

</en/chronicle/article/struggle-against-apartheid-lessons-todays-world> accessed 2 March 2020. 
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interconnected with the regime,1043 and the market itself was integrated into wider global value 

chains.1044 In response, efforts to condemn South Africa started with voluntary economic 

sanctions, which eventually turned compulsory.1045  

 

One notable effort, undertaken with the guidance of the UN Centre on Transnational 

Corporations and the Panel of Eminent Experts on Transnational Corporations, was the public 

hearings for transnational corporations in apartheid South Africa and occupied Namibia.1046 

This ad-hoc mechanism was not judicial per se; instead, its function was to provide 

recommendations for later action by the UNGA within the wider effort to end apartheid and 

occupation in South Africa.1047  

 

The panel’s optic extended to both direct and structural forms of corporate involvement.1048 It 

reasoned that TNCs sustained apartheid directly and indirectly by strengthening the minority 

regime whilst benefitting from apartheid laws and cheap labour ;1049 ascertaining their capacity 

to be knowledgeable of the wider context. The panel stressed the TNC’s autonomy to undertake 

the decision to invest or divest in a given location, particularly when the territory at hand is in 

the midst of an armed conflict.1050 This reasoning resonates in the second moment, where the 

office of the United Nations High Commissioner for Human Rights (hereinafter OHCHR) 

called for corporations ‘to avoid causing or contributing to adverse human rights impacts’,1051 

directly or indirectly.1052  

 

The second moment is that of the UN database of corporations involved in Israeli settlements. 

 
1043 The Panel of Eminent Persons on Transnational Corporations, ‘Transnational Corporations in South Africa 

and Namibia: Abolishing Apartheid and ensuring Self-determination in Namibia’  UN Doc. E/C.10/1986/9 at 

16. [hereinafter ‘The Panel on TNCs in SA Report’.] 
1044 UNCTC, ‘Transnational corporations in South Africa and Namibia : United Nations public hearings. 

Volume 2, Verbatim records.’ (1986) UN Doc. ST/CTC/68 at 43. [hereinafter ‘UNCTC Verbatim Records 

Vol.II’.] 
1045 Clark (n 26) at 5. 
1046 Review the ‘UNCTC Verbatim Records Vol.II’ (n 1346). Which included statements from states 

representatives, ex Ahmad Tawfiq Khalil representing the G77 states p.77-84 ; corporate representatives, ex  

Fracois Ceyrac from the International Chamber of Commerce p.52-62; civil society representatives, ex Victor 

Gbeho from the special committee against apartheid p.47-51.  
1047 UNGA ‘Summary record of the 42nd meeting’  (22 November 1985) 42 Session 2-13. 

https://digitallibrary.un.org/record/100508?ln=en  accessed 31 May 2021. 
1048 ‘UNCTC Verbatim Records Vol.II’ (n 1346). 41-42. 
1049 ‘The Panel on TNCs in SA Report’ (n 1345). at 16  
1050 ‘UNCTC Verbatim Records Vol.II’ (n 1346).  52-62. 
1051 ‘HRC Database of TNCs in Israeli Settlements First Report’ (n 642). UN Doc. A/HRC/37/39 para. 36. 
1052 ibid. para. 46. 

https://digitallibrary.un.org/record/100508?ln=en
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Ever since its inception in 1948, Israel has undertaken efforts to expand its territorial control.1053 

This expansion is fortified with the establishment of settlements, which entail forceful 

displacement of the local population in contravention to customary IHL and unlawful and 

extensive appropriation of land in the occupied territories outside the parameters of military 

necessity.1054 The establishment of settlements is also an occasion for a number of other human 

rights violations such as breaches of labour rights, the right to transport, the right to privacy, 

and the right to development, alongside systematic discrimination. 1055 

 

Corporate involvement in Israeli settlements was re-addressed by the UNHRC following 

resolution 31/36 by the UN Security Council in 2016. 1056  The resolution had condemned Israeli 

settlements activity in occupied Palestine and requested OHCHR to prepare a report on the 

implications of the issue.1057 The issue was then addressed in an OHCHR report, leading to the 

database. 1058 The database does not ‘purport to constitute, a judicial or quasi-judicial process 

of any kind or legal characterization of the listed activities or business enterprises involved’; 

rather, it is seen as a transparency tool to guide later assessments.1059 

 

In the course of establishing the database, the OHCHR noted that the ‘mere presence’ of TNCs 

in settlements entails benefitting from laws and policies put forth by Israel to encourage 

businesses to invest in settlements,1060  and the cheap labour of poverty-driven Palestinians.1061  

A similar drive to widen the optic of assessment exists in the UN fact-finding mission in 

Myanmar’s report on the ‘Economic interests of the Myanmar military’.1062  

 
1053 International Symposium on Israeli Settlements in the Occupied Arab Territories, The Israeli Settlements in 

the Occupied Arab Territories: A Collection of Paper Studies Presented to the International Symposium on 

Israeli Settlements in the Occupied Arab Territories. (Dar Al-Afaq Al-Jadidaj 1985). 
1054 Customary IHL Rule 51. Public and Private Property in Occupied Territory. 
1055 ‘Occupation, Inc :How Settlement Businesses Contribute to Israel’s Violations of Palestinian Rights’ 

(Human Rights Watch 2016) <https://www.hrw.org/report/2016/01/19/occupation-inc/how-settlement-

businesses-contribute-israels-violations-palestinian> accessed 4 December 2021.  
1056 HRC, ‘Israeli settlements in the Occupied Palestinian Territory, including East Jerusalem, and in the 

occupied Syrian Golan’ (2016) UN Doc. A/HRC/RES/31/36. 
1057 ibid. Article 17.  
1058 HRC, ‘Report of the independent international fact finding mission to investigate the implications of 

the Israeli settlements on the civil, political, economic, social and cultural rights of the Palestinian people 

throughout the Occupied Palestinian Territory, including East Jerusalem’ (7 February 2013) UN Doc. 

A/HRC/22/63. 
1059 ‘HRC Database of TNCs in Israeli Settlements First Report’ (n 642).  para 9. 
1060  ibid. paras 43-45. 
1061  ibid. paras 53. 
1062 “The mission concludes on reasonable grounds that the tatmadaw’s business and military interest in jade and 

ruby extractive industries benefitted from and directly contributed to International Human Rights Law violations 

in conflict affected Kachin state” ‘UNHRC Report on Economic Interests in Myanmar’. para.100. 
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Another side effect of ‘mere presence’ noted in the public hearings and the database is that 

such presence affords symbolic recognition to an illegal situation.1063 This position distils the 

presumed status of ‘commercial’ neutrality when operating in the context of systemic 

violations of international law. 1064 As such, the database adopts an expansive understanding of 

‘cause and contribute’ where processes, relations and outcomes are assessed in tandem, with 

an appreciation of economic dimensions. 

 

Discussing the involvement of the arms industry, the panel examined the indirect structural 

involvement of arms corporations in the sustenance and enhancement of the military position 

of apartheid South Africa.1065 It recommended the direct divestment of arms corporations 

functioning in and supplying to apartheid South Africa.1066 Similar reflections were extended 

to the technology industry as well as the automobile industry.1067  

 

The database excludes arms corporations from its optic, however, it includes businesses that 

supply security services for settlements and checkpoints.1068 In such cases, the act of supplying 

is a form of direct involvement contributing to the physical violation. The database also refers 

to the involvement of the technology industry through the supply of surveillance goods and 

services used at the separation wall and checkpoints, demonstrating how this relation entails 

benefiting from a captive Palestinian economy.1069  Similarly, the database demonstrates how 

the telecommunication industry, operating in the settlements benefits from rules that cause 

systemic economic harm to the Palestinian economy by holding it captive.1070  

 
1063 TNC “activities are according recognition to the statues of South Africa in Namibia and creating an aura of 

legitimacy for its regime” ‘UNCTC Verbatim Records Vol.II’ (n 1346).  at 113. The legitimating power of such 

recognition was stressed by the ICJ with relevance to the contributed presence in occupied Namibia. Advisory 

Opinion on the Legal Consequences for States of the Continued Presence of South Africa in Namibia (Advisory 

Opinion)[21 June 1971] ICJ Rep.16, paras 117-127. 
1064 In this respect one member of the Panel noted that by the mere fact of participating the economy  of 

Apartheid South Africa, the corporation is taking sides, and as such it cannot claim utter neutrality. ibid.  

‘UNCTC Verbatim Records Vol.II’ 61.  
1065 The centre for transnational corporations stressed that the continuation of the system has increasingly come 

to depend on the white minority’s ability to sustain its position militarily. South Africa was also able to use its 

military capacity to wield power against neighbouring states and force them to accepts its policies. ibid. 

‘UNCTC Verbatim Records Vol.II’  63.   
1066 This recommendation is backed by UNSC recommendation that called for an arms embargo against south 

Africa. UNSC Res. 418 (1977) UN Doc. S/RES/418; UNSC Res. 558 (1984) UN Doc. S/RES/558. 
1067 ‘UNCTC Verbatim Records Vol.II’ (n 1346). 45. 
1068 ‘HRC Database of TNCs in Israeli Settlements First Report’ (n 642). para 3 (d). 
1069  ibid. para 94. 
1070 In specific owing to the material restrictions imposed on Palestinian telecommunication corporations 

limiting their capacity to undertake such an economic activity. ibid. para. 49. 
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An underlying corporate duty of care not to exacerbate the precarity of subjects affected by  the 

war economy can also be read in the panel’s condemnation of extractive corporations for 

exploiting natural resources in contravention to the people’s right of sovereignty over their 

natural resources in occupied Namibia.1071 Likewise, the panel condemned corporations for 

their direct infringement of their employees’ socio-economic rights. 1072 Accordingly, the panel 

recommended the urgent divestment of TNCs in the extractive industry and reparations for 

victims.1073 The panel’s perception of the oil and gas industry conceived of their leverage vis-

à-vis the South African economy, as evidenced in their discussion of the industry’s 

involvement in the facilitation of the violations committed by the regime. 1074 Consequently, 

the panel endorsed ongoing oil embargos instated at the time by the UN Security Council. 1075 

 

Lastly, the overall context of systemic violations of international law eased the assessment of 

the involvement of the finance industry for the panel. It was clear that finance going to the 

government of South Africa through banks and other financial institutions facilitates systemic 

violations.1076 Further, it recommended that they leverage their contractual positioning by 

stipulating the end of the apartheid regime as a condition for future finances.1077 Similarly, the 

UN database acknowledged the role of the finance industry in facilitating systemic violations 

of international law. 1078   

 

Overall, the distance from the criminal optic had meant overcoming the individualised (direct 

and physical) perceptual limitations under the notion of ‘complicity’.1079 Underlying this 

 
1071 ibid. V-VI.  
1072 ‘The Panel on TNCs in SA Report’ (n 1345). 49. 
1073 ibid.  
1074 UNSC Res. 418 [South Africa] (4 November 1977) UN Doc.S/RES/418, had made the prior voluntary oil 

embargo against south Africa compulsory. 
1075 ibid.  
1076 The panel’s assesment also extended to international financial institutions such as the world bank and the 

International Monetary Fund who extended support to the South African regime. ‘South Africa: The Support of 

the World Bank and the IMF to the Apartheid Regime’ <https://www.cadtm.org/South-Africa-The-support-of-

the-World-Bank-and-the-IMF-to-the-Apartheid-regime> accessed 17 March 2020. 
1077 ‘UNCTC Verbatim Records Vol.II’ (n 1346). 45.  
1078 “banking and financial operations helping to develop, expand or maintain the settlements and their activities, 

including loans for housing and the development of businesses” ‘HRC Database of TNCs in Israeli Settlements 

First Report’ (n 642). 47. The report cites Who Profits, “Financing Land Grab: The Direct Involvement of 

Israeli Banks in the Israeli Settlement Enterprise” (February 2012). 
1079 This notion captures involvement which falls short of ‘the standard of complicity but they do entail the 

conversion of wrongful rights and titles into financial gains’ Azarova (n 1213). 197. 
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position is an affirmation of the corporate actor’s position as an international agent with 

substantial political power and an appreciation of the structural vulnerability of the subjects 

affected by the war economy. 

 

4. Concluding remarks 

 

Individualist theoretical presumptions condition the optic of ICL. Through this optic, corporate 

acts and relations are viewed as direct acts, parallel to the acts of other actors. While the 

outcome of their involvement is only perceived if it is direct and physical. This renders network 

relations and their structural outcomes difficult to perceive, especially when they are economic. 

This disparity in the optic indicates an inferential inflexion which distorts the normative 

perception of corporate involvement in war. Further, it limits the onlooker’s capacity to 

conceive of elements shaping the responsibility of agents for structural harm, as proposed in 

the social connections model; such elements include power, leverage, and collective ability. 

Scholars seeking to overcome such distortions and limitations propose informing our 

understanding of the notion of ‘knowledge’ by inserting global structural inequalities in its 

background or more generally adapting the framework of mens rea to respond to the 

particularities of collective agents and their acts. While some advocate for renouncing the 

criminal framework as a whole and opting for tort-based or ad-hoc optics that do not share the 

same individualist theoretical presumptions. Some of these proposals resonate in the analysis 

of the panel and the database, demonstrating discursive potentialities for the representation of 

corporate involvement in war. 

 

 

The human rights due diligence framework indirectly internalizes the optic of international 

criminal law despite its limitations. This internalization is facilitated by the corporate 

inclination to rely on the voluntary and vague nature of the proposed notions to limit their duty 

of care. In effect, the framework’s discursive potential in practice is limited, especially in the 

context of war. 

 

 

 



183 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Conclusion 

 



184 
 

This Chapter brings together this study’s conclusions to illustrate its primary argument. The 

first section uses a hypothetical example to demonstrate the absence of corporate involvement 

in war from the international legal optic. It draws the link between the distorted perception and 

the undervaluation of relational and structural elements which exacerbate the fragility of the 

war economy. This demonstration is further substantiated by an illustration of the theoretical 

presumptions which uphold the deformed representations in the second section. The third 

section then outlines the choreography of the interest-heavy political dance maintaining the 

absence despite the tensions it generates. It draws links to wider debates on the making and 

language of international law. The manuscript then concludes with reflections on ways forward 

and further research questions. 

 

1. Perceiving corporate involvement in the war economy  

 

This section outlines the representational tensions discussed in this manuscript by way of 

discussing a hypothetical example. 

 

If we assume that corporation H, a multinational oil and gas corporation, signed a contract for 

the rights of oil exploration with the representatives of state A. State A is a post-colonial state, 

with an authoritarian, corrupt regime. For the past ten years insurgent groups have been 

attempting to take control of territory in state A, claiming that the government lacks legitimacy. 

The investment of corporate H provides funding for the representatives of state A, whilst 

simultaneously increasing tensions with local communities in the exploration area. Corporation 

H’s arrival in the area increases the opportunities for greed and leads to the displacement of 

some of the local communities, exacerbating the fragility of the war economy. 

 

Internally within the corporation, the decision to invest is translated in terms of monetary 

value.1080 The managers are expected to maximize profit, and such turbulent contexts offer a 

high financial yield. At most times, none of the managers is taking the decision directly, profit 

maximization is the intuitive decision to make, as prompted by the neoliberal ethos. 1081 This 

decision is presumed to be a rational one, and the corporation is represented as a rational person 

 
1080 Review Chapter One, Section One. 
1081 Ibid. 
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making a rational decision. Such an investment is often undertaken via a local subsidiary of the 

MNC which more likely than not lacks financial capacity.1082 If local communities were to fill 

a grievance against this corporation, the jurisdiction would be given to local courts, where such 

collective rights against an economic actor are rarely legally conceivable.1083 This subsidiary 

is represented as a national person with whom the government is contracting. The contract is 

governed by international investment law, often under undisclosed terms and litigated within 

the private chambers of arbitration.1084 The terms would likely include a war clause that makes 

government A responsible for any losses incurred by corporate H due the war.1085  

 

As such, despite the investment’s relevance to the people, the relation between the state and 

the corporation is labeled as private through the language of international investment law. 1086  

In short, broadly speaking, corporation H enters the market of state A as a rational, national, 

private person. The representation of the reality of this contractual arrangement is deformed by 

the use of reductive signs that sideline questions on the corporation’s moral agency, 

transnational networked relations and the creation of local interdependencies that can affect 

public considerations. The positioning of the corporation is that of leverage and power. By 

designating the issue to international investment law, the international legal optic opts out of 

challenging the deformed representations. The corporation is not a subject of public 

international law, and its compliance department appreciates the nuances created by this lack 

of subjectivity.1087 The business and human rights framework partially challenges this 

exclusion, imposing a voluntary duty to respect, but only using the language of human rights. 

1088 

 

The economic activity of corporation H has the potential of causing economic harm which 

infringes on collective economic and social rights such as the right of sovereignty over natural 

resources, indirectly exacerbating the fragility of the war economy. Such economic activity is 

labeled as neutral unless the corporation partakes directly in infringements of IHL such as 

pillage.1089 The substantive scope of IHL’s optic over economic factors in war is acutely 

 
1082 Review Chapter One, Section Two. 
1083 Review discussion on extraterritoriality in Chapter Two, Section Two.  
1084 Review Chapter One, Section Three.  
1085 Similar to AAPL v. Sri Lanka page 89. 
1086 Review Chapter One, Section Three. 
1087 Review Chapter Two, Sections One and Section 2.3. 
1088 Ibid. 
1089 Review Chapter Three, Section One.  
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limited. The categorisations available to assess such acts are outdated and vague, as they have 

not responded to the changing dynamics of the war economy. As demonstrated in Chapter 

Three,1090 the persistence of this dysfunctionality is a political choice.  

 

Even if the corporation’s acts were captured by such categorizations, the accountability 

framework is not designed to respond to such harm both in terms of procedure and substance. 

The corporation’s possible wrongdoing can be described as benefitting from and contributing 

to predation. Such involvement is assessed under the auspice of criminality.1091 Within this 

framework corporate conduct is assessed in terms of causality and intention in relation to 

physical, direct harm in the context of war. Herein, outcomes with indirect causality, and 

economic harm largely fall outside the optic. Concurrently, even in the case of direct harm, this 

anthropomorphic lens highly limits the legal imaginary of the involvement. Additionally, if the 

involvement was caused by a corporation whose conduct entails the supply of military goods 

and services, its label as an apolitical actor whose will is subordinated to the state blurs the 

vision of the optic.1092  

 

Such deformed representations censor the legal optic’s capacity to perceive possible harm or 

wrongdoing.  Political choices prevented the reconceptualization needed to respond to the 

changing dynamics of the war economy. The categorisations needed to describe such an 

occurrence are vague and outdated, and the accountability framework does not respond to the 

nuances of corporate agency and acts. Furthermore, there are no apt procedural and institutional 

structures to respond to the risks caused by corporate involvement. The role of the corporation 

in creating these deformed representations is also masqueraded through the representation of 

the corporation as a private person. This absence sustains the impunity of the corporation vis-

à-vis affected communities and prevents the conceptualization of relational causalities 

exacerbating the fragility of the war economy, contributing to the disassociation from the 

subject affected by the war. 

 

2. Theoretical presumptions sustaining the distorted perception  

 

2.1.The public-private divide  

 
1090 Review Chapter Three, Section One. 
1091 Review Chapter Four.  
1092 Review Chapter Two, Section One. 
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The first recurring theoretical presumption is the public-private distinction, this theoretical 

presumption first establishes a distinction between the ‘private’ and ‘public’ and then places 

the assessment of public and private interests in two separate cognitive spaces. As a result of 

this overly simplistic distinction, responsibility towards the collective public is primarily 

inferred to the state, while private agents are only expected to look out for themselves within 

the acceptable social boundaries. 

 

The distinction came about with the solidification of the notion of state sovereignty, and the 

creation of ‘private spheres’ for economic activity in the late 18th century.1093 It was 

transplanted into legal thinking about war. This transplant is exemplified in the position of 

Grotius, who upheld a distinction between public wars among sovereigns and private wars 

among non-state actors to justify the seizure of the Portuguese Santa Catarina ship in 1603 by 

the Dutch East India Company, under the doctrine of Mare Liberum.1094 In his view, just private 

wars operated under different rights, defined under the banner of the right to trade freely. From 

his perspective, a private war is just when it is undertaken to secure compensation for losses, 

including loss of profit.1095 The involvement of private actors in the conduct of hostilities 

demised around the 18th century, as the norm shifted to state-monopoly on violence.1096 Under 

such monopoly the distinction seemed intuitive. The public-private distinction became a part 

of the core programing of the international legal optic. 1097 Nonetheless, the table turned with 

the changing dynamics of contemporary war economies which brought forth trends of 

 
1093 Janice E Thomson, Mercenaries, Pirates, and Sovereigns: State-Building and Extraterritorial Violence in 

Early Modern Europe (Princeton University Press 1996). 77- 88. Similarly, Cutler discusses the work of 

Horwitz to articulates the origins of the public-private distinction with double movements, of the emergence of 

sovereign nation states and private spaces of economic activity, particularly in England. Cutler also notes that 

the distinction originates from the civil law – public law distinction found in Roman Law. The author notes that 

the separation originated on different grounds in England.  A Claire Cutler, Private Power and Global 

Authority: Transnational Merchant Law in the Global Political Economy (University Press 2003). 42.43. 
1094 Martine Julia Van Ittersum, ‘Hugo Grotius in Context: Van Heemskerck’s Capture of the Santa Catarina and 

Its Justification in De Jure Praedae (1604-1606)’ (2003) 31 Asian Journal of Social Science 511. 
1095 Jose Manuel Barreto, ‘Cerberus: Rethinking Grotius and the Westphalian System’ in Martti Koskenniemi, 

Walter Rech and Manuel Jiménez Fonseca (eds), International Law and Empire: Historical Explorations 

(Oxford University Press 2017). 157. 
1096 Generally review Thomson (n 5). 
1097 The theoretical boundaries drawn had become axiomatic in our thought. ibid. 13-19.  “emerging economic 

structures can use old legal concepts and categories to embed new social relations showing that there need not 

be a historical correspondence between the two” BS Chimni, International Law and World Order: A Critique of 

Contemporary Approaches (Cambridge University Press 31). 451. Ofcourse there are exceptions for the 

dominance of this presumption, notable of which is Notably, the position of the Interamerican court in 

Velasquez Rodrigues v. Hoduras discussed in Karen Engle ‘ A Genealogy of the criminal turn in human rights’ 

22. 
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privatization, globalizations and hyper technological advancement, facilitating the re-

normalization of private violence beyond the boundaries of the state.1098  

 

The persistence of the distinction despite the prevalent role of private power facilitates a steep 

distortion in the international legal perception of the war economy.1099 In other words, the 

distinction is logically unsustainable. In the context of war, the hazards on public 

considerations are exacerbated by the declining role of the state, structural inequalities, and the 

overall increase in violence. In the war economy, corporations are actors with opportunities of 

exploitation at high social costs. The public-private distinction allows investors to label 

different forms of exploitation as neutral economic activity, masquerading harm caused by 

indirect corporate involvement. 1100 When discussing accountability, the private-public divide 

places harm to public considerations under the lens of criminal law, often assuming the 

subordination of corporate will to the state.   

 

The public-private distinction is the presumption that justifies denying corporations 

international legal personality. In effect, the corporation is inferred to the label of an a-political 

actor.1101 To discuss its acts, relations and their outcomes under the banner of legal 

responsibility the legal gaze shifts towards economic laws devoid of terminologies to describe 

public considerations. The shift in the legal gaze creates spaces of impunity. To overcome such 

limitations, the so called ‘cause lawyers’, need to dig up or expand on limited international 

legal categorizations. As was, for example, the case in Corrie v. Caterpillar (2005), 

Presbyterian church of Sudan vs Talisman (2003) and the Lafarge case (2006). This distinction 

 
1098 “The distinction between private and public is not reflective of an organic, natural or inevitable separation 

… but is in empirical decline as processes of constant decline due to the processes of juridification, 

pluralization, privatization blur the separation between private and public authority” Cutler (n 5). 32. 
1099 “by assuming an essential distinction between “private” and the “public” spheres (“self-regulating” and 

“other-regarding” actions) … the left side [of the dichotomy] expresses the postulate of subjective freedom 

while the right has to do with unfreedom and social constraint. In the private sphere, everybody is entitled to 

pursue happiness according to one’s own (private) value system and desire. In the public sphere, the 

Government may interfere as provided by objective law” Martti Koskenniemi, From Apology to Utopia: The 

Structure of International Legal Argument (Cambridge University Press 2005). 85, 86.  
1100 The distinction allows for the colonization of public spaces by the private. Ulrich Beck and Elisabeth Beck-

Gernsheim, Individualization: Institutionalized Individualism and Its Social and Political Consequences (SAGE 

2001). Xviiii. “Businesses fall out of public political process and yet they have meta-political power” Ulrich 

Beck, Power in the Global Age: A New Global Political Economy (John Wiley & Sons 2014). 117. Similarly 

refer to Grietje Baars, The Corporation, Law and Capitalism a Radical Perspective on the Role of Law in the 

Global Political Economy (Brill Nijhoff 2019). 282. 
1101 “Prevailing ontological, epistemological and ideological orientations in the study of international relations 

and international law obscure the political nature of private authority” Cutler coins these issues under the notion 

‘the liberal art of separation’ Cutler (n 5). 5, 16. 
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creates a disparity in the allocation of responsibility, where a corporate actor is endowed with 

power that is not met with an equal amount of responsibility. Further, it blurs the reality of the 

intersecting interests, and acts of state and corporate actors.  

 

As demonstrated in the discussion of law-making and litigation efforts throughout the 

manuscript, the validity of the distinction was defended by corporate representatives.1102 The 

political power of corporations has prolonged the distinction’s life despite its paradoxical 

nature, and distance from hardcore reality. In the words of Duncan Kennedy, ‘the distinction 

is dead, but it rules us from the grave’. 1103 The overdue revision of this theoretical presumption 

has been discussed throughout the manuscript with reference to the work of Jessup, and 

Teubner, among others in international law; Susan Strange, Claire Cutler and Ulrich Beck in 

international relations and sociology.1104   

 

2.2.Methodological Individualism 

  

The war economy places some of the affected subjects in a position of precarity (or 

vulnerability). 1105 Such precarity implies heightened risk of physical, economic, and social 

harm, which can be either direct or structural, instant, or systemic. 1106  Butler, 1107  along with 

Mollie Painter-Morland, Iris Marion Young, among others,1108 stress that vulnerability results 

from interdependent relations. The assessment of interdependency requires conceptualizing 

 
1102 Review for example: arguments by corporate representatives against the draft norms. Chapter Two, Section 

2.2. p.93. 
1103 Duncan Kennedy, ‘The stages of the decline of the public/private distinction’ 130 (1982) University of 

Pennsylvania Law Review 1349, 1353. 
1104 “Extending the definition of politics beyond states to all sources of authority, to all with power to allocate 

values, however, allows the two worlds of markets and states, of government and business, to be treated as one, 

rather than as two”  Susan Strange, The Retreat of the State: The Diffusion of Power in the World Economy 

(Cambridge University Press 1996). 38.  
1105 Precarity can be understood as: “a state of insecurity and vulnerability.” Ian Buchanan, ‘Precarity’ in Ian 

Buchanan (ed) A Dictionary of Critical Theory (2nd edn, Oxford University Press 2018). In another definition 

that takes on a relational understanding of precarity, it is: “a politically induced condition in which certain 

populations suffer from failing social and economic networks of support and become differentially exposed to 

injury, violence, and death’ Judith Butler, Frames of War: When Is Life Grievable? (Verso 2016). 25. 
1106 An example of such harm is discussed in the context of the war economy of Afghanistan by Davitti, who 

states: “The ongoing conflict in Afghanistan not only kills, displaces and disrupts people’s lives; it also 

exacerbates already existing structural, historical and cultural conditions which render people particularly 

exposed to abuse”  Davitti (n 47). 42. 
1107 Judith Butler, ‘Rethinking Vulnerability and Resistance’ in Judith Butler, Zeynep Gambetti and Leticia 

Sabsay (eds) Vulnerability in Resistance (Duke University Press, 2016). 12-27. 
1108 The work of Painter-Morland and Young is presented in Chapter Three. Kutz also discusses relational 

responsibility and his work is discussed under the auspice of complicity in Chapter Five. 
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how relations shape the positioning of individuals; in other words, when we assess 

responsibility, they propose that we include the direct and structural causes conjointly. 1109 Such 

a relational perspective is bypassed by methodological individualism that is ascertained in the 

international legal optic.  

 

To recall, methodological individualism is defined as a lens though which collective social 

phenomena is understood in an analogy to the behavior of individuals.1110  This manuscript has 

shown that this presumption is internal to the normative understanding of international 

corporate subjectivity, and responsibility. As a result of the internalization of this presumption, 

propositions on the rational behavior and moral agency of individuals are transplanted into the 

normative representation of the corporate actor and its involvement. While complex networked 

relations are assessed through a framework fit for direct relations.  

 

This internalization reflects a deeper tendency in contemporary thought to see the individual 

as ‘the basic unit of social reproduction’.1111 As stressed by Susan Marks, individualism is 

engraved in the optic of international law.1112 It has been convincingly argued that 

methodological individualism upholds a reductive imaginary of social phenomena because it 

confuses ‘explanation with attention to the micro foundations of social life’,1113 as it does not 

 
1109 John Galtung identifies two types of violence, a direct one where there is a link between the subject and an 

object, and an indirect one where violence is weaved into a structure. Johan Galtung, ‘Violence, Peace, and 

Peace Research’ (2016) 6 Journal of peace research 167. 178.  
1110 Weber identifies with a reductionist perspective where the collective is understood as an aggregate of 

individuals “for sociological purposes there is no such thing as a collective personality which acts”, and 

dismisses appeals to understand the collective in an organicist analogy to individuals. Yet, he does note the 

tendency of  other scholars doing sociological work to talk of ‘social collectives, such as states, associations, 

business corporations, foundations, as if they were individual persons’ Max Weber, Economy and Society: An 

Outline of Interpretive Sociology (University of California Press 1968) 13-16. In another instance 

methodological individualism is defined as ‘the view that all social phenomena; or, equivalently, that any 

explanation involving macro-level, social concepts should in principles be reduced to micro-level explanations 

involving only individuals and their properties’ Andrew Levine, Elliott Sober and Erik Olin Wright, ‘Marxism 

and Methodological Individualism’ (1987) New Left review 67. 69. ** Shows that the understanding of the term 

in the field of economics is not clear, as some scholars extend it to the study of collectives, others includes 

collectives and relations among them. Geoffrey M Hodgson, ‘Meanings of Methodological Individualism’ 

(2007) 14 The journal of economic methodology 211. 222. 
1111 Beck and Beck-Gernsheim (n 9). Xxii. “The emphasis on the individual in the analysis of socio-economic 

phenomena becomes prominent with the enlightenment, and is it found in the works of numerous authors, 

including John Locke and Jeremy Bentham” Hodgson (n 13). 
1112 Susan Marks, ‘Exploitation as an International Legal Concept’ in Susan Marks (ed), International Law on 

the Left (Cambrdige University Press 2008). 281, 304,305. 
1113 Ronald Jepperson and John W Meyer, ‘Multiple Levels of Analysis and the Limitations of Methodological 

Individualisms’ (2011) 29 Sociological theory 54. “Individualism prevents an understanding of structural 

phenomena” Iris Marion Young, Justice and the Politics of Difference (Princeton University Press 2011). 20. 
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permit ‘serious engagement with the essence and workings of global capitalism’.1114 The 

insistence on methodological individualism can be attributed to two intersecting tendencies 

among others. First are solipsistic tendencies in theoretical analysis, as in the tendency to 

analyze the world with reference to our own individual lived experiences.1115 In other words, 

imagining collective and meta-phenomena with reference to our own lived experience seems 

intuitive to use due to our solipsistic tendencies. Secondly, the survival of this reductive 

position is indirectly politically induced as exemplified in the reluctance to theorize corporate 

agency and corporate criminality beyond the known frameworks fit for individual behavior.  

 

Appreciating the complexities of the identity of the corporation as a collective actor and its 

networked relations within the market would open a leeway to build other frameworks of 

reference to imagine its agency and activity. Similarly, an anti-reductionist position entails 

stretching the imagination to conceptualize macro-processes and relations structurally shaping 

the precarity of the subject affected by the war economy.1116  
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1114 Chimni (n 5). 448. 
1115 Methodological solipsism is defined by subject-centred approaches, ‘the contents of my consciousness 

experiences, or mental states are the proper and the only place to begin any scientific or philosophical 

investigation”  Sami Pihlström, Why Solipsism Matters (Bloomsbury Publishing 2020). 109 
1116 Levine, Sober and Wright (n 13). 75. 
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The historical disjuncture in the positioning of the corporation vis-à-vis collective violence 

opened opportunities for political manoeuvre of legal categorizations where outdated frames 

were used to assess a hardcore reality with radically different dynamics. The durability of state-

centric categorizations has facilitated a distorted perception of the war economy. Throughout 

the manuscript, there were multiple discussions of discursive attempts to overcome the 

absence.1117 Such discussions demonstrated that the durability of outdated and undertheorized 

frames was a political choice which safeguarded economic interests in war economies. 

 

The political choice is led by corporations and economically advanced states whose interests 

are pegged to the economic benefit reaped by these corporations. The context of war offers 

high yields, and those with a historically leveraged position have a high exploitative capacity 

in this context. Unsurprisingly, private power shaped the absence of private power from the 

optic of international law. 

 

In response to the tensions caused by the inferential inflexions in practice (often expressed by 

states of the global south and civil actors), different moves of compartmentalization, aversion, 

subsuming and retraction worked to reterritorialize the inferential inflexions, deter the tensions, 

and uphold the absence of the corporation from the optic. Such mechanisms acted as tools of 

power, used to shape the legal optic. Using the words of Foucault, the absence of the corporate 

actor “generated a certain economic profit and economic utility, as so were colonized and 

supported by global mechanisms.”1118 

 

 

  3.1. The fragmentation of international law as a tool of compartmentalization 

 

The contradictory representations of corporate agency are only coherent if we treat the 

languages of public international law and private international laws (more accurately, 

international economic law) as fragmented and independent systems of signs. 1119 A fragmented 

 
1117 Refer to discussion in Chapter Two, Section Two, discussion of discursive moments at the UN; Chapter 

Four, Section Three; Chapter Four, Section One (Discussion of attempts to challenge frameworks for PMCs, 

Arms Industry and Pillage), Section Two (discussion on the policy change vis-à-vis the industrialist’s trials). 
1118 Foucault, Society Must Be Defended (n 174). 33.  
1119 Muchlinski, ‘Multinational Enterprises as Actors in International Law’ (n 922). 9; “The absence of a legal 

discipline with which to counterbalance global market power is highly problematic” Watt (n 174). 352, 354. 
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reading of international law works as a mechanism to strengthen the internalisation of the 

theoretical presumption of the public-private divide. In this respect, Baars draws a direct 

correlation between the absence of the corporate actor from the optic of the laws of war and 

the fragmentation of international law.1120  

 

The fragmentation of international law denotes its separation into different regimes, each 

considered in isolation to the other. Such fragmentation is partially the by-product of the 

absence of a centralised legislator and a centralised court system. International law is a set of 

horizontal discourses identified by their subject matter mirroring distinctions in national law – 

an example here is the transposition of the private public divide to the international sphere.1121 

Herein, fragmentation is most visible between public international law and economic law, and 

institutional structures of international organizations solidify it. Such fragmentations allows for 

the competition of regimes, opening spaces of contingency. 

 

Different opinions exist as to the path for overcoming the dark sides of fragmentation. 1122 For 

the most part, such opinions are limited to the sphere of scholarly circles and the halls of the 

UN. For example, some argue that establishing unity through the harmonisation of international 

legal instruments and organisations is essential for a coherent reading of international law. 1123 

From this perspective, the former president of the ICJ Stephen Shewebel expressed his dismay 

over fragmentation by arguing that it fosters further confusion and threatens the legitimacy of 

international law; as a remedy, he proposed a unification scheme that starts with allowing all 

courts to refer to the ICJ.1124 This view is often loosely echoed in constitutionalist and globalists 

discourses.1125 

 

 
1120 Baars, The Corporation, Law and Capitalism a Radical Perspective on the Role of Law in the Global 

Political Economy (n 40). 79, 129. 
1121 It is notable that the unity discourse sometimes defends ‘international law by means of an analogy with 

domestic law’, Martti Koskenniemi and Päivi Leino, ‘Fragmentation of International Law? Postmodern 

Anxieties’ (2002) 15 Leiden Journal of International Law 553. 558. 
1122  ‘Contemporary international law is torn between opposing dichotomies, competing languages, and 

uncovered subjectivities.’  Sahib Singh, ‘The Potential of International Law: Fragmentation and Ethics’ (2011) 

24 Leiden Journal of International Law 23. 42. 
1123 Mario Prost, All Shouting the Same Slogans: International Law’s Unities and the Politics of Fragmentation, 

(2006)17 Finish Yearbook of International Law 131.-136. 
1124 Koskenniemi and Leino (n 1388). 554. 
1125 Yet with different opinions as to which organisation ought to be endowed with such oversight over the 

harmonised reading. Robert Howse and Ruti Teitel, ‘Global Judicial Activism, Fragmentation, and the Limits of 

Constitutionalism in International Law’ in Ulrich Fastenrath and others (eds), From Bilateralism to Community 

Interest: Essays in Honour of Bruno Simma (Oxford University Press 2011).  
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On the other hand, Martti Koskenniemi and Paivi Leino framed this position as an effect of 

‘Post-Modern Anxieties’ over the fragmented nature of International Law within a globalised 

world.1126 They argued that the solution is not harmonization; instead, it is facing the 

institutional tensions on their merit, and re-establishing the competing signs on the premise of 

reasonableness.1127 This perception stresses that the need for coherence is somewhat ingrained 

in our perception of any system of signs; this need is always destined to remain unfulfilled.1128 

This argument was taken further in a report submitted to the United Nations General Assembly 

on the subject matter in 2015, which focused on outlining different relations between regimes, 

as derived from existing doctrines on the conflict of laws. 1129 The subsequent draft articles on 

the fragmentation of international law have been described as a formalistic middle way that 

promotes acceptance of the current fragmented state and pushes for some elements of 

harmonization. 1130  

 

In the face of such conundrums, David Kennedy proposes directing scholarship towards the 

study of ‘the dark sides, blind spots and biases of fragments’.1131 The absence of the corporate 

actor from the optic of the laws of war is one such blind spot. The adverse effect of the absence 

on the normative perception of harm inflicted on the subject affected by the war economy is 

one such bias.  

 

   3.2. Voluntary tools as a mechanism of aversion 

 

As demonstrated at multiple intervals throughout the study,1132 the recourse to voluntary tools 

 
1126 Koskenniemi and Leino (n 1388). 556. 
1127 ibid. 578, 579. 
1128 From a poststructuralist perspective: Derrida discusses the fate of the human sciences by demonstrating that 

the moment we started structurally studying the abstract realm of the human sciences we created a rupture that 

demonstrates itself in the absence of a centre, as a result of which everything becomes a ‘discourse’ as the sub-

code does not have a determinate truth value at its core. The need for coherence is therefore destined to remain 

unfulfilled. His view does not express pessimism but rather encourages acceptance via the approaches of ‘play’ 

and ‘bricolage’ as understood in the post-structuralist sense. Jacques Derrida, ‘Structure, Sign, and Play in the 

Discourse of the Human Sciences’ in Writing and Difference (Routledge Classics, 2001). 351-363. 
1129International Law Commission, ‘Fragmentation of International Law: Difficulties arising from the 

diversification and expansion international law’ (13 April 2006) UN Doc. A/CN.4/L.682. 20. 
1130 ILC, ‘Conclusions of the work of the Study Group on the Fragmentation of International Law: Difficulties 

arising from the Diversification and Expansion of International Law’ (2006) (2) Yearbook of the International 

Law Commission. 
1131 David Kennedy, ‘One, two, three, many legal orders: legal pluralism and the cosmopolitan dream’ (2006) 31 

NYU Review of law and social change 31 (2006) 641. 
1132 The frameworks governing the risks posed by the involvement of the PMC, arms, and extractive industries 

in the context of war are predominantely voluntary as demonstrated in Chapter Two, Section 1. While the 
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has been a common instrument for the aversion of tensions put forth by the absence. The status 

of voluntary tools as law is disputable; voluntary tools are considered to be soft law 

mechanisms. From a positivist position, soft law is not law as it is in contravention to law’s 

binary nature. In other words, from this perspective, whether or not a given rule is law is an 

issue of black and white; and soft law is a threat to this binary as it is often placed among the 

shades of grey of this duality.1133 For Klabbers, the claim that soft law is law entails risking the 

meaningfulness of law; as it makes the question of normativity complex;1134 and opens the 

question of legitimacy.1135 The question of legitimacy stems from the spaces of political 

manoeuvring facilitated by the participation of a plurality of actors in the drafting process, as 

is the case of UNGPs.1136 Similarly, d’Amato argues that soft law threatens the quest for 

coherence as it opens up the door for the assertion of conflicting norms.1137  

 

Taking a step towards substantive concerns, d’Aspremont finds two types of soft law: soft 

intrumentum, a rule that does not qualify or claim to be a legal act, rather a legal fact that allows 

for a level of dynamism in internationalization, interpretation, and practice;1138 and soft 

negotium, which claims to be a legal act with normative weight but with soft effects. He finds 

that the quest for soft law negotium in place of soft law instumentum enables an artificial 

expansion of international law's limits, which builds on the presumption that more law is 

good.1139 Underlying his account is a skeptical attitude towards such expansionist tendencies, 

echoing positivist concerns.  

 

From a pragmatic perspective, soft law provides a level of dynamism that can help remedy the 

shortcomings of the theory of the sources of international law to allow for the evolution of the 

law when agreement among states is absent.1140 It is argued that such dynamism also paves the 

 
general shift towards voluntary mechanisms is observed in the historical moments from the UN code of conduct 

to the UNGPs discussed in Chapter Four, Section 2. 
1133 Jaye Ellis, ‘Shades of Grey: Soft Law and the Validity of Public International Law’ (2012) 25 Leiden 

Journal of International Law 313. 
1134 Klabbers, ‘The Undesirability of Soft Law’ (1998) 67 Nordic Journal of International Law 381. 385-7. 
1135 Hanneke van Schooten and Jonathan Verschuuren, International Governance and Law: State Regulation 

and Non-State Law (Edward Elgar 2008). 4. 
1136 Klabbers, ‘The Undesirability of Soft Law’ (n 1401). 
1137 Anthony D’amato, ‘Softness in International Law: A Self-Serving Quest for New Legal Materials: A Reply 

to Jean d’Aspremont’ 20 European Journal of International Law 897. 
1138 Jean D’Aspremont, ‘Softness in International Law: A Self-Serving Quest for New Legal Materials’ 19 

European Journal of International Law 1075. 1082. 
1139 ibid. 1093. 
1140 John J Kirton and MJ Trebilcock, Hard Choices, Soft Law: Voluntary Standards in Global Trade, 

Environment, and Social Governance (Routledge 2004). 
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way for such rules to ascertain a level of normativity that might enable them to develop into 

customary law or eventually treaty law, as are the hopes with the UNGPs.1141 

 

Nevertheless, this thesis is contestable; as was shown in this study, voluntary mechanisms were 

also used as an off the counter remedy for structural problems which have asymmetrical 

consequences. The choice to opt for voluntary tools is a common multilateral response to 

tensions arising from the asymmetrical hazards of the global economic status quo.1142 

Additionally, as noted by Chimini, voluntary tools are often used to avert concerns put forth 

by states of the global south; 1143  the analysis undertaken in this study affirms his position. In 

the same vein, Santos finds that soft law is brought forth whenever unequal power relations are 

involved, carrying with it a logic of appropriation and violence.1144 Santos further theorises that 

the dynamism of soft law is similar in its logic to colonial laws, as its application is heavily 

reliant on the will of economically developed states.1145  

 

In practice, voluntary tools endow their subjects with more agency over the subject matter, and 

this choice indirectly endorses the political capacity of the agents involved. Biases shape the 

endowment of such trust to corporations as they lack the interest needed and are more likely to 

translate such mechanisms in monetary terms.  

 

  3.3. Human rights language as a mechanism of subsuming economic concerns 

 

As demonstrated in Chapter Two,1146 there was an observable move towards limiting the 

assessment of corporate effect on international public considerations to the language of human 

rights. This option, which is now perceived as inescapable, almost natural, was not the first 

 
1141 Kenneth W. Abbott and Duncan Snidal, ‘Hard and Soft Law in International Governance’ (2000) 54 

International Organization 421. 
1142 Soft law mechanisms have been the main instruments used in discourses of sustainability.  John J Kirton and 

MJ Trebilcock, Hard Choices, Soft Law: Voluntary Standards in Global Trade, Environment, and Social 

Governance (Routledge 2004) 10-12; Abraham Newman and Elliot Posner, ‘Structuring Transnational Interests: 

The Second-Order Effects of Soft Law in the Politics of Global Finance’ (2016) 23 Review of International 

Political Economy: The New Interdependence Approach 768, 769; Abraham Newman, Voluntary Disruptions: 

International Soft Law, Finance, and Power (First edition, University Press 2018). Soft law mechanisms have 

grown through international institutions which often endorse liberal ideologies such as the United Nations, 

Bretton Woods and the International Labor Organization. Eslava (n 899). 50. 
1143 B.S. Chimini, ‘An outline of a Marxist course on public international law’ in Susan Marks (ed.) 

International Law on the Left: Re-examining Marxist Legacies (CUP 2008) 54,72. 
1144 Sousa Santos (n 278). 
1145 ibid. 
1146 Review discussion in Chapter Two, Section 2. 
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choice and is particularly weak in its conceptualization of asymmetrical political and economic 

considerations in design and practice. 1147 

 

The urge to extend the human rights regime to the regulation of corporations,1148 is an 

expression of the expansive tendencies of the language of human rights. Expansive tendencies 

denote the spill-over of human rights law regime beyond the limits drawn in the parameters of 

the doctrine of sources. D’Aspremont argues that the expansionist strategy behind the human 

rights regime is upheld by a ‘complex argument design’ which allows for contradictory 

narratives on the nature of human rights regime to exist simultaneously.1149  

 

As with the representation of corporate agency, the human rights framework was used to engulf 

concerns brought forth by economic asymmetries and substantial political capacities. That is 

because, thinking in terms of ‘rights’ rather than processes, relations and outcomes opens space 

for the marginalisation of structural causes in the assessment, as structural factors flow through 

processes rather than rights of agents. 1150 The framework is used as an ‘anti-politics 

machine’1151 or ‘pragmatism without politics’,1152 where the corporation is perceived as an 

apolitical agent, 1153 in the place of regimes that respond to the underlying structural problems 

initially captured in the draft code of conduct. Further, the project of human rights is deeply 

interrelated with the individualization of international law.1154  

 

 
1147 Susan Marks, ‘Human Rights in Disastrous Times’ in James Crawford and Martti Koskenniemit (eds), The 

Cambridge Companion to International Law (Cambridge University Press 2012).  317-318.  “The emphasis on 

rights discourse in South Africa may have paradoxically frozen hierarchies of apartheid by preserving the social 

and economic status quo” Miller (n 60). 282. 
1148 Vagts (n 1140). 
1149 Jean d’Aspremont, ‘Expansionism and the Sources of International Human Rights Law’ (Social Science 

Research Network 2016) SSRN Scholarly Paper ID 2755722 <https://papers.ssrn.com/abstract=2755722> 

accessed 25 September 2018. 
1150 ‘Root causes approaches attempting to remedy such concerns have developed risks of concealing more than 

they reveal.’ Marks, ‘Human Rights in Disastrous Times’ (n 1414). at 323. Human rights function intervention 

‘without affecting the background distribution of power and wealth’ Kennedy, The Dark Sides of Virtue (n 

1141). 130. ‘Human rights language turns the assessment to a question of ‘physicality rather than structural 

violence’ Miller (n 60). 281. 
1151 Ferguson uses the term to demonstrate how the developmental discourse, closely interlinked with the human 

rights rhetoric “seems to suspend "politics" from even the most sensitive political operations at the flick of a 

switch” James Ferguson, ‘The Anti-Politics Machine: “Development,” Depoliticization, and Bureaucratic Power 

in Lesotho’ (University of Minnesota Press 1994). 
1152 ‘ the main contemporary effect of human rights is to depoliticize politics itself’ Costas Douzinas, Human 

Rights and Empire: The Political Philosophy of Cosmopolitanism (Routledge-Cavendish 2007). 102.  Kennedy, 

The Dark Sides of Virtue (n 1141). 111-146. 
1153 The effect of human rights is to ‘de-politicise conflict, to remove any possibility of radical change’ 

Douzinas (n 1419). At 108. 
1154 Moyn (n 1080). 194. 
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In defence of adopting the optic of the human rights framework, Bernaz finds that this is 

perhaps better due to the problematic nature of other fields, such as international investment 

law. 1155 This urge to overcome the problematic nature of the question is apologetic to the 

overwhelming political and economic surge shaping this appeal to human rights. This statement 

finds endorsement in the work of Davitti, who demonstrates that in the context of war, the 

overall atmosphere of urgency and absence of capacities results in the tendency to neglect 

economic and social rights.1156 Her position is lenient towards the adoption of preventive 

mechanisms and structural approaches to address the underlying inequalities sustaining and 

resulting from war.1157  

 

  3.4. Exceptionalism as a tool of retraction 

 

There are times when inferential inflexions surface to the disadvantage of those privileged by 

the absence. Such situations call for an exceptionalist approach in the name of necessity, where 

the theoretical presumptions are acquitted. 1158 Such exceptionalist spaces originate in historical 

arguments of exceptionalism justifying colonialism, 1159 and can be identified in contemporary 

discourses on ‘new wars’ and ‘asymmetrical warfare’ responding to the strategic disadvantages 

faced by advanced militaries operating in war zones such as Afghanistan or Iraq.  

 

The label of ‘terrorism’ is a gateway to a state of exceptionalism in the international sphere. 

Under the auspice of the ‘war on terror’, the absence of the corporation is retracted, as in the 

case of unilateral and multilateral sanctions and other economic measures. 1160 In this context, 

we can perceive corporate involvement in or with the activities of armed groups identified as 

terrorists. If a corporation is benefitting from or contributing to a non-state actor identified as 

a terrorist then there is a basket of other legal categorizations from the anti-terrorist discourse 

to capture its involvement. This is apparent in the Lafarge case where the successful claim was 

only the one filed under anti-terrorist funding laws, while other claims using the optic of ICL 

 
1155 Bernaz, Business and Human Rights History, Law and Policy - Bridging the Accountability Gap (n 1111). 

163. 
1156 Davitti (n 47). 35-39.   
1157 ibid. 4, 223. 
1158 The state of exception is ‘a zone of anomie in which all legal determinations – and above all distinctions 

between private and public – are deactivated’ Agamben (n 120). 3.6 at 50.  
1159 Gathii (n 459). 
1160 Refer to discussion in Chapter Three, Section 3.2. 
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and IHL were not successful due to delinked causality.1161 The functioning of such mechanisms 

demonstrates that it is normatively possible to capture networked corporate involvement in 

war. However, such mechanisms primarily work within a highly contingent system of signs, 

which endorses existing asymmetries in power relations. 

 

The tensions put forth by the inferential inflexions were re-territorialized by a dance of 

fragmentation, subsuming, aversion, and retraction. These moves were driven by a multiplicity 

of power dynamics, which were at times reflexive, and internalized in the system of signs. 

These power dynamics privilege actors who are already empowered by the status quo. These 

dynamics are common in other discourses at the juncture of the economic and the public in the 

international sphere. Given the extremity of the context of war, this is where they are most 

visible. 

 

4. Overcoming the deformed representations 

 

This study has focused on the internalization of deformed representations in the legal optic, 

positing that the act of drawing how a given reality is imagined in the legal consciousness as 

opposed to its hard-core reality offers discursive potentialities. The image drawn in this 

manuscript can be described as absurd, and the message out of this demonstration of absurdity 

is the call to overcome the imaginative limitations drawn by political interest and engrained in 

the legal optic at the second-order of meaning.  

 

The extremity of the context of war has facilitated the discussion of tensions that resonate 

across the juncture of international law and the economic, especially in light of fast-changing 

dynamics. Through its discussion of the work of Young,1162 Beck,1163 Cutler,1164 Strange1165 and 

Butler,1166 this study attempted to amplify the scent of studies on globalised relations and 

private power in rooms discussing international legal responsibility. Such work discursively 

advocates for the adoption of relational and structural perspectives in the assessment of 

 
1161 Ibid.  
1162 Young, Responsibility for Justice (n 104). 
1163 Beck (n 154). 
1164 Cutler (n 60). 
1165 Strange (n 384). 
1166 Butler, Frames of War (n 125). 
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responsibility. The scholarship of Nollkaemper,1167 Miller,1168 Painter-morland,1169 Salamon,1170 

among others, already press on the need to integrate such perspectives in the realm of 

international legal responsibility. This study has echoed their work and provided an account of 

how the preclusion of such perspectives feeds into distortions of our assessment of corporate 

involvement in war. In short, adopting structural and relational perspectives is a critical act 

against solipsistic tendencies and existing power dynamics in international law-making of 

responsibility frameworks.1171  

 

On a more concrete level, this study is in conversation with the ongoing Business and Human 

Rights discourse. This study has shown that genuine reactivity to the risks posed to the subject 

affected by the war economy requires reassessing existing theoretical presumptions pertaining 

to the corporate agent and their involvement.  

 

A redefinition of corporate moral agency is a precondition for such an effort.  So is the 

recognition of the substantiality of its power and privilege vis-à-vis international law’s others. 

In other words, this implies the demystification of the shareholder value myth, the theorization 

of its collective identity and overcoming procedural hurdles for extraterritorial human rights 

litigation. These lessons resonate with the work of scholars like Sjafell,1172 and Wettstein.1173  

 

Meanwhile, the shortcomings of the individual criminal framework in assessing corporate 

involvement calls for reimagining the parameters and doctrines of international corporate 

accountability for public considerations. Such reimagination can build on a negligence-inspired 

imaginary that is focused on outcome and is attentive to systemic and structural harm. 

Historical inspirations for the development of such frameworks are found in the documents of 

UN Centre for Transnational Corporations and tribunals of transitional justice. 

 

 
1167 Nollkaemper and Jacobs (n 1201). 
1168 Miller (n 60). 
1169 Mollie Painter-Morland (n 748). 
1170 Linarelli, Salomon and Sornarajah (n 139). 
1171 This lesson integrates a wider philosophical warning reverberating in the work of Nietzsche who 

“continually raises skeptical doubts about our capacity to understand anything at all except in terms of notions 

that are derived  from our own social relations, our own self-reflection or the  language we use to describe the 

self” George J Stack, ‘Nietzsche and Anthropomorphism’ (1980) 12 Crítica: Revista Hispanoamericana de 

Filosofía 41. 
1172 Sjåfjell (n 767). 
1173 Wettstein (n 870). 
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On a theoretical level, the conclusions of this study can also be read as a critique of the 

prevalence of the private-public distinction and methodological individualism in the 

international legal mind. This study suggests that an active critical stance towards these 

theoretical presumptions, especially in the ongoing debates on business and human rights, is a 

fundamental precondition for overcoming the undervaluation of harm caused to the subjects 

affected by the war economy. 

 

This study builds the premises for asking questions both in theory and practice. The scope of 

the study can be widened by asking questions about the involvement of corporations in post-

conflict reconstruction efforts? The discussion of discursive moments in imagining the 

corporation can be further explored by asking, how was the corporation imagined in efforts of 

transnational justice? Furthermore, the dysfunctionalities of the representation of corporate 

agency prompt the question of how does the use of corporate personality masquerades state 

responsibility? Meanwhile the theoretical scope of the study can be taken forward by asking: 

how can the dominating power of the economic be reconceptualized and centered in the laws 

of war? How do we reimagine collective agency and collective rights in procedural 

transnational terms? Can rhizomatic thought offer discursive potentialities to overcome the 

interest-heavy politics limiting such imaginaries?   
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