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FOREWARD

This is a necessary book. It comes in the wake of intense public debate
and controversy in the local media in Malta, as well as in the Social
Affairs Committee of the House of Representatives which has dedi-
cated several sittings to the discussion of bioethics and its manifold
socio-legal implications. Indeed the book attempts to inquire into the
thorny ethical and legal issues which have cropped up after the
modern advances in the medical sciences. Itis therefore a pleasure for
me to introduce it to the reader; this book is the fruit of joint research
carried out by academic members of the University of Malta’s Facul-
ties of Law and of Medicine on health, bioethics and the law. It is not
intended to be a final word but in reality a reply to the more
disquieting issues which have beenraised; eventual legislation on the
matter will not outdate it as it will serve as a guide to the uninitiated
in better understanding such law.

This book sets out the provisions of Maltese Law dealing with
health, bioethics and the law in an organised and user-friendly
manner. It also discusses the various international and regional
contributions which have been made in this delicate field by way
of, inter alia, international and regional conventions, declarations,
recommendations and plans of action which are undoubtedly
pertinent to a study of this nature. The relative documents of the
European Union on this topic are also dealt with especially now
that Malta since 1% May 2004 is a member of the European Union.

This publication demonstrates how complex the law is in this
field of human knowledge. It can be seen also that over the last few
years there has been an entire overhaul of Maltese law concerning
health and the health sector but, this notwithstanding, there are
certain areas where Malta is still lagging behind. Foremost amongst
these is the complete lack of regulation in relation to assisted
reproduction, including regulation relating to in-vitro fertilisation
and ante-natal diagnosis. These and other aspects need undoubt-
edly further deep thought with a view to regulation, for as things
stand today, in certain cases much is left to the discretion of the
medical practitioner, with no local guidelines provided to act as eye
openers for the profession, as to how it should conduct itself in such
instances. Yet, where there are lacunae in the law, the authors have



directed the reader to foreign sources which may possibly be of
assistance to the local authorities in adopting similar codes of
practice or guidelines.

Health, Bioethics and the Law is a compendium of legislation -
both primary and secondary - on the subject under review. It serves
as a ready reckoner for those members of the medical profession
who do not have the time to stay researching where to find the
pertinent provisions of the law dealing with health issues and, to
this extent, it makes life easier for one and all. This vademecum is
also of interest to the law practitioner, to medical and law students
and, generally, to the various professions referred to in this
publication itself who have a role to play within the health sector.

One augurs that this publication will be given its due recognition
and importance not only by the academic community but also by
the legislator who, eventually, will have to enact a law, as several
other states have already done, to regulate bioethical issues for the
common good of humankind.

Professor lan Refalo
Dean,

Faculty of Laws,
University of Malta
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INTRODUCTION

The aim of this book is to discuss the various aspects of Maltese
legislation that relate to bioethical issues.

The approach has been to introduce the bioethical issue in question,
then to review Maltese legislation that has any bearing (in a wide
sense) on the topic. This is followed, where possible, by aspects of
relevant international and/or European legislation relating to the
topic, emphasizing those which have been adhered to by Malta or
have been incorporated within Maltese law.

This publication gives the position of the Law as at 31* December 2005.

Disclaimer: The information relating to Primary and Subsidiary
Legislation provided here is meant only for general guidance. While
we have made every effort to ensure accuracy, we disclaim any
responsibility for any inaccuracies there may be.






Chapter 1

Human Dignity, Rights and Freedoms

1. Human Dignity

01.01

Human dignity is not to be taken for granted. A number of
philosophers have attacked the concept recently. John Harris, for
instance, finds no value whatsoever in the concept of ‘dignity of
the human person’. Likewise, Peter Singer would not accord human
dignity to the embryo or fetus, and grudgingly admits that respect
for a human being should begin only some time after birth (a date
28 days after delivery has been suggested!).

It is therefore relevant and important for such concepts to be
defined and emphasised. The concept of ‘dignity’ has had a
respectable history in European philosophy, and has been accepted
as part of our intellectual heritage, but it seems that these days, it
has to be justified rather than accepted automatically.

In general, by dignity we mean that respect owed to a human
being by virtue of being human. We believe that anyone deserves
respect, irrespective of whether s/he is young or old, healthy or
diseased, sane or lacking full mental capacity. We also extend the
concept to include embryos and fetuses from the very first moment
of conception, although considerable controversy exists in Europe
in relation to the amount of dignity due to embryos.

01.02

Related also to human dignity is the question of “personhood’. In
the Catholic tradition, there is no distinction between a human
being and a person. In English law as well as in most European
countries, there is, however, a clear distinction, with the term



‘person’ being reserved for those who have rights in law, and the
term is therefore applicable only to infants after birth."

01.03

The concept of dignity is well entrenched in international instru-
ments, including the Universal Declaration of Human Rights, which
stipulates that: “All human beings are born free and equal in dignity
and rights,’*> as well as in the European Convention on Human
Rights and Biomedicine,” which is designed to preserve human
dignity, rights and freedoms, through a series of principles and
prohibitions against the misuse of biological and medical advances.

01.04

The concept of human dignity is referred to in Maltese legislation
but it is not specifically defined. It is not mentioned at all in the
Constitution of Malta, which, however, makes several references
to rights and freedoms (see below).

Reference to human dignity may be found in the Broadcasting
Act which contains a Code for Advertisements, Teleshopping and
Sponsorships* and, under general standards, states: ‘Advertising
and teleshopping shall not prejudice respect for human dignity.”

The Malta Communications Authority Act establishes the Malta
Communications Authority,’ one of whose functions is ‘the pro-
tection of morals and respect for the dignity of the human person.”®

1 Generally constitutional law does not define human beings or persons but
persons are granted the right tolife. Even if a fetus is accorded rights, these
are only realised if the fetus is born alive. For instance, in the UK, a neonate
with congenital disability has to live for 48 hours before being able to
recover damages for negligence.

In Maltese law, the embryo or fetus is accorded some rights but not on
equal terms with living persons, e.g. abortion has a milder penalty at law
than homicide and also less than grievous bodily harm to a pregnant
woman, which results in a miscarriage.

2 Universal Declaration of Human Rights, 1948, article 1.

3 Convention for the Protection of Human Rights and Dignity of the Human Being
with regard to the Application of Biology and Medicine: Convention on Human
Rights and Biomedicine, Council of Europe, 1997.

4 Broadcasting Act, Third Schedule, paragraph 1(a).

5 Malta Communications Authority Act, article 3.

6 Malta Communications Authority Act, article 4(1) (a) (v).

2



The Press Act emphasises the right of reply for any person
whose dignity has been attacked in the media. It states that: ‘Any
person whose actions or intentions have been misrepresented or
who has been subjected to an attack on his honour, dignity or
reputation, or to an intrusion into his private life by means of, or in
a newspaper, or in any broadcast, shall be entitled to demand and
to have published forthwith, free of charge, in the same newspaper
or on the same broadcasting medium, as the case may require, a
statement by way of contradiction or explanation.”’

The Code of Organisation and Civil Procedure refers to the
need to treat persons, including debtors, with dignity. In relation
to seizure of property from a debtor, it states that ‘the debtor may
be allowed to use or maintain in possession of such items of
the property seized as the court may authorise if it considers that
such items are normally required by an average household for
decent living to maintain the human dignity of the debtor and his
family.”®

The Criminal Code addresses human dignity of the victim.
When referring to persons subject to prosecution, it mentions
persons committing an offence against a “protected person’, one
class of such a person being defined as one who ‘is a representative
or an official of a State or an official or agent of an international
organisation of an intergovernmental character, [who] is entitled
under international law to special protection from attack on his
person, freedom or dignity.”’

It also defines ill treatment of children under twelve to include
‘neglecting the child’s need for adequate nutrition, clothing, shelter,
and protection from harm, persistently offending the child’s dignity
and self-esteem in a serious manner and persistently imposing upon
the child age-inappropriate tasks or hard physical labour.”™

The Commissioner for Children Act sets up a Commissioner,
one of whose guiding principles should be ‘that all children are to
be treated with dignity, respect and fairness. ™"

7 Press Act, article 21(1).
8 Code of Organisation and Civil Procedure, article 298(1).
9 Criminal Code, article 5(3)(b).

10 Criminal Code, article 247A(2).

1 Commissioner for Children Act, article 10(b).

3



These selections highlight the concept of ‘dignity” within Maltese
legislation and indicate that it should be respected even when the
person concerned has in some way broken the law.

2. Discrimination

01.05

Discrimination refers to the process of making distinctions between
persons based on physical, mental, ethnic or other characteristics,
often resulting in inequities and inequalities of treatment. Although
the practice is universally condemned, it is a very frequent human
failing and needs to be constantly guarded against.

The expression ‘discriminatory’ is defined in the Constitution
of Malta. An action is discriminatory when it metes out ‘different
treatment to different persons attributable wholly or mainly to
their respective descriptions by race, place of origin, political
opinions, colour, creed or sex whereby persons of one such
description are subjected to disabilities or restrictions to which
persons of another such description are not made subject or are
accorded privileges or advantages which are not accorded to
persons of another such description.””

The Employment and Industrial Relations Act defines
‘discriminatory treatment’ as ‘any distinction, exclusion or restriction
which is notjustifiable in a democratic society including discrimination
made on the basis of marital status, pregnancy or potential pregnancy,
sex, colour, disability, religious conviction, political opinion or
membership in a trade union or in an employers’ association.”

The European Convention Act incorporates the European
Convention for the Protection of Human Rights and Fundamental
Freedoms, and in relation to Article 14, ensures the enjoyment of
these rights without ‘discrimination on any ground such as sex,
race, colour, language, religion, political or other opinion, national
or social origin, association with a national minority, property, birth
or other status.’

The following are the major variants of discrimination and the
relevant corresponding laws available in Maltese legislation.

12 Constitution of Malta, article 45(3).
13 European Convention Act, First Schedule, in relation to article 14.

4



a. Sexual discrimination

01.06
In Maltese legislation we find many instances of injunctions
against sexual discrimination. In relation to equal rights of men
and women, the Constitution of Malta states that: ‘"The State shall
promote the equal right of men and women to enjoy all economic,
social, cultural, civil and political rights and for this purpose shall
take appropriate measures to eliminate all forms of discrimina-
tion between the sexes by any person, organisation or enterprise;
the State shall in particular aim at ensuring that women workers
enjoy equal rights and the same wages for the same work as
men.”™

The Equality for Men and Women Act defines discrimination
as one that is “based on sex or because of family responsibilities
and includes the treatment of a person in a less favourable manner
than other person has been or would be treated on the grounds of
sex or because of family responsibilities.””

Discrimination is presumed to be based on sex or because of
family responsibilities, when one:

(a) gives less favourable treatment, directly or indirectly, to men
and women on the basis of their sex or because of family
responsibilities;

(b) treats a woman less favourably for reasons of actual or
potential pregnancy or childbirth; and

(c) treats men and women less favourably on the basis of
parenthood, family responsibility or for some other reason
related to sex.

‘Sexual harassment’ means the unlawful activities listed in the
Act, which defines sexual harassment as follows:

‘(a) to subject other persons to an act of physical intimacy; or

(b) to request sexual favours from other persons; or

(c) to subject other persons to any act or conduct with sexual
connotations, including spoken words, gestures or the pro-

14 Constitution of Malta, article 14. See also article 45(3) and Chapter 14:
Societal Issues.
15 Equality for Men and Women Act, article 2.

5



duction, display or circulation of any written words,
pictures or other material, where the act, words or conduct
is unwelcome to the persons to whom they are directed
and could reasonably be regarded as offensive, humiliating
or intimidating to the persons to whom they are directed; or
(d) the persons so subjected or requested are treated less
favourably by reason of such persons’ rejection of or
submission to such subjection or request, it could reasonably
be anticipated that such persons would be so treated.”™

These actions are also covered in the Employment and Industrial
Relations Act, with regard to the behaviour of the employer or
employee. It is unlawful to subject a person to ‘any unwelcome act,
request or conduct, including spoken words, gestures or the
production, display or circulation of written words, pictures or
other material, which in respect of that person is based on sexual
discrimination and which could reasonably be regarded as offensive,
humiliating or intimidating to such person.””

The Employment and Industrial Relations Act makes it
unlawful for any person to discriminate between applicants for
ajob:"®

(a) when advertising or offering employment to applicants; and
(b) in regard to conditions of employment for those already
employed.

Discriminatory treatment is here meant to include:

(a) employing a less qualified person than a person of the
opposite sex;

(b) giving terms of payment or employment conditions less
favourable than would otherwise apply for the same work;
and

(c) distribution of tasks so that an employee is assigned less
favourable status.

16 Equality for Men and Women Act, article 9.

17 Employment and Industrial Relations Act, article 29. See Equality for Men and
Women Act, article 9(1)(c).

18 Employment and Industrial Relations Act, article 26.
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This Act also deals with victimisation' and harassment. It
makes it unlawful to victimise a person who:

(a) makes a complaint to the lawful authorities; or

(b) initiates or participates in proceedings for redress on grounds
of alleged breach of the provisions of this Act; or

(c) discloses information to a designated public regulating body
regarding alleged illegal or corrupt activities committed by
his/her employer or in his/her name.

Any person who alleges that an employer is in breach of these
conditions may lodge a complaint to the Industrial Tribunal within
three months of the alleged breach.”

b. Race, place of origin, political opinions, colour, and creed

01.07

The Constitution of Malta offers protection from discrimination
on grounds of race, place of origin, political opinions, colour, creed
or sex. It states that ‘'no law shall make any provision that is
discriminatory either of itself or in its effect.’* It adds: ‘no person
shall be treated in a discriminatory manner by any person acting
by virtue of any written law or in the performance of the functions
of any public office or any public authority.””

One of the main objectives of the Police Force is “to apply the
law without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or other
status.’* The Police Board, established in 2002, has the function
“to inquire and report on any complaint made to it by an officer
against treatment which he deems prejudicial or discriminatory,
or causes him undue distress.””

19 Employment and Industrial Relations Act, article 28.
2 Employment and Industrial Relations Act, article 29.
2 Employment and Industrial Relations Act, article 30.
2 Constitution of Malta, article 45(1).

2 Constitution of Malta, article 45(2).

2 Police Act, article 4(c).

% Police Act, article 49(b).



c¢. Discrimination and advertising

01.08

Advertising and sponsorship which causes ‘discrimination on grounds
of race, sex or nationality’ is prohibited.” The Broadcasting Act also
prohibits discrimination with respect to issuing of licences for broad-
casting. It states: “An applicant whose application has been refused
by the Authority and who feels that the Authority has not acted in
conformity with the rules of natural justice, or that it has acted in a
manner which is grossly unreasonable or with undue discrimination,
or whose application has been pending for at least four months, may
appeal against such decision or delay to the Court of Appeal.””

d. Communications

01.09

The Malta Communications Authority Act sets up the Malta Com-
munications Authority, one of whose functions is to ‘ensure non-
discrimination and equality of treatment in matters related to com-
munications.’® The Electronic Communications (Regulation) Actrefers
to the development of the internal market by ensuring that ‘there isno
discrimination in the treatment of undertakings providing electronic
communications networks and services and associated facilities.””
Also a ‘vertically integrated undertaking, over which the Government
of Malta or of a Member State has effective control, which provides
electronic communications networks and which is in a dominant
position shall not discriminate in favour of its own activities.”®

e. Employment

01.10

The Constitution of Malta® provides that the Employment
Commission is ‘to ensure that, in respect of employment, no
distinction, exclusion, or preference that is not justifiable in a

26 Broadcasting Act, Third Schedule, paragraph (1) (b).

%7 Broadcasting Act, article 11(3).

28 Malta Communications Authority Act, article 4 (1) (b).

2 Electronic Communications (Regulation) Act, article 4(3) (b).
30 Electronic Communications (Regulation) Act, article 21(1).
31 Constitution of Malta, article 120 (8).
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democratic society is made or given in favour or against any person
by reason of his political opinions.”

In relation to engagement (not made after a public examination)
of employees by government and government owned or controlled
bodies and companies, the Employment and Training Services Act
states that any person who ‘shows favour to, or uses discrimination
against, any person for employment with any employer ... on the
grounds of race, colour, sex, creed or on the grounds of his party or
other political beliefs or associations . . . shall be guilty of an offence
against this Act.”®

The Tribunal for the Investigation of Injustices Act™ provides
that the Tribunal has ‘the power to hear and determine any writ-
ten complaint made by any person who claims to have sustained
injustice in consequence of any undue distinction, exclusion or
preference which has been made or given to his prejudice, or of
any disability or restriction to which he has been subjected’ re-
garding appointments, promotions or transfers, recruitment for
employment, licences or permits required by law and any other
matter approved by the House of Representatives. This applies to
public officers or members or employees of any body established
by law.*

f. Punishment

01.11

The Criminal Code states that ‘any public officer or servant or any
other person acting in an official capacity who intentionally inflicts
on a person severe pain or suffering, whether physical or mental
... for any reason based on discrimination of any kind, ... shall,
on conviction, be liable to imprisonment for a term from five to
nine years.”” One of the reasons mentioned is obtaining infor-
mation or a confession, an important point as it relates to police
practice outside lawful sanctions or measures and which amounts
to torture.*

%2 Employment and Training Services Act, article 15(6)(b).

3 Tribunal for the Investigation of Injustices Act, article 6(1).

3 See also Equality for Men and Women Act, mentioned above.
35 Criminal Code, article 139A.

3 See also Chapter 14: Societal Issues.
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g Disability

01.12

Discrimination in relation to disabled persons is dealt with exten-
sively in the Equal Opportunities (Persons With Disability) Act
and the Disabled Persons (Employment) Act. Discrimination on
the basis of disability coupled with the infringement of human
rights and fundamental freedoms is incorporated within article 14
of the European Convention for the Protection of Human Rights
and Fundamental Freedoms, which is listed in the First Schedule
to the European Convention Act. These are discussed in detail in
Chapter 8: Disability.

3. Human Rights

01.13
It is stated in the Constitution of Malta that: ‘Malta is a democratic
republic founded on work and on respect for the fundamental rights
and freedoms of the individual”” ‘Human Rights and Fundamental
Freedoms’ refer to those rights and freedoms which have been
itemised in international Conventions as well as in Maltese law.*

Article 7 of the European Union Act, which came into force on
1* May 2004 amended subarticle (1) of article 65 of the Constitution
of Malta. The substituted article states: ‘Subject to the provisions of
this Constitution, Parliament may make laws for the peace, order
and good government of Malta in conformity with full respect for
human rights, generally accepted principles of international law
and Malta’s international and regional obligations in particular those
assumed by the treaty of accession to the European Union signed
in Athens on the 16th April, 2003

The fundamental rights and freedoms of the individual are
enshrined in the Constitution of Malta.” These rights may be

37 Conmstitution of Malta, article 1(1).

38 See European Convention Act, 1987, article 2, article 3(1) and the First
Schedule. Articles 2 to 18 of the Convention for the Protection of Human Rights
and Fundamental Freedoms and Articles 1 to 3 of the First Protocol to the
Convention, Articles 1 to 4 of the Fourth Protocol, Articles 1 and 2 of the Six#h
Protocol and Articles1to5 of the Seventh Protocol are reproduced in the First
Schedule of the European Convention Act.

39 Constitution of Malta, articles 32-46.
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considered as ‘negative rights’ since they are meant to ensure that
the individual enjoys liberties which belong to every person within
society. They do not necessarily confer ‘positive’ rights or obliga-
tions, apart from the expectation that those in authority will ensure
that there will be no interference with the enjoyment of such rights.

01.14
The following rights are guaranteed by the Constitution of Malta:

Article: Rights and Freedoms

32. Fundamental rights and freedoms of the individual.

33. Protection of right to life.

34. Protection from arbitrary arrest or detention.

35. Protection from forced labour.

36. Protection from inhuman treatment.

37. Protection from deprivation of property without compensation.
38. Protection for privacy of home or other property.

39. Provisions to secure protection of law.

40. Protection of freedom of conscience and worship.

41. Protection of freedom of expression.

42. Protection of freedom of assembly and association.

43. Prohibition of deportation.

44, Protection of freedom of movement.

45. Protection from discrimination on the grounds of race, etc.

a. Fundamental rights and freedoms of the individual

01.15

The Comnstitution of Malta states that ‘every person in Malta is
entitled to the fundamental rights and freedoms of the individual,
that is to say, the right, whatever his race, place of origin, political
opinions, colour, creed or sex, but subject to respect for the rights
and freedoms of others and for the public interest, to each and all
of the following, namely:

(a) life, liberty, security of the person, the enjoyment of property
and the protection of the law;

(b) freedom of conscience, of expression and of peaceful assembly
and association; and

(c) respect for his private and family life.

40 Constitution of Malta, article 32.
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The three basic freedoms are therefore considered to be: life
and liberty, freedom of conscience and expression, and respect for
private life. The Constitution also emphasises that these freedoms
are conditional to respect for the rights and freedoms of others
and to public interests in matters of defence, safety, morality and
health.

(a) Right to life

01.16

The right to life is enshrined in the Constitution of Malta which
says: ‘No person shall intentionally be deprived of his life save in
execution of the sentence of a court in respect of a criminal offence
under the law of Malta of which he has been convicted.”* It is to
be noted that the death sentence has been officially abolished since
Malta ratified the Thirteenth Protocol to the Convention for the
Protection of Human Rights and Fundamental Freedoms.”

The use of force which results in the death of a person may be
justified by law under certain circumstances. The Constitution of
Malta states that ‘a person shall not be regarded as having been
deprived of his life in contravention of this article if he dies as the
result of the use of force to such extent as is reasonably justifiable
in the circumstances of the case -

(a) for the defence of any person from violence or for the defence
of property;

(b) in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained;

(c) for the purpose of suppressing a riot, insurrection or mutiny; or

(d) in order to prevent the commission by that person of a criminal
offence,

or if he dies as the result of a lawful act of war.”*®

41 Constitution of Malta, article 33(1).

42 Note that the Sixth Protocol to the Convention for the Protection of Human
Rights and Fundamental Freedoms still reserved the death penalty in case of
war. The Thirteenth Protocol (which entered into force in Malta in July 2003)
abolished the death penalty in all circumstances.

3 Constitution of Malta, article 33(2).
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(b) Arbitrary arrest or detention

01.17

Persons are allowed to enjoy their liberty free from the fear of arbitrary
arrest or detention.* A person may be deprived of his personal liberty
as authorised by the law in several circumstances, including:

(a) ‘in execution of the sentence or order of a court, whether in
Malta or elsewhere, in respect of a criminal offence of which he
has been convicted’;®®

(b) “upon reasonable suspicion of his having committed, or being
about to commit, a criminal offence’;*

(¢) “in the case of a person who has not attained the age of eighteen
years, for the purpose of his education or welfare’ A7

(d) ‘“for the purpose of preventing the spread of an infectious or
contagious disease’ ;8

(e) “in the case of a person who is, or is reasonably suspected to be, of
unsound mind, addicted to drugs or alcohol, or a vagrant, for the
purpose of his care or treatment or the protection of the community’;*’

(f) ‘“for the purpose of preventing the unlawful entry of that person
into Malta, or for the purpose of effecting the expulsion, extradition

or other lawful removal of that person from Malta.””

At the time of arrest or detention, a person should be informed
of the reasons for his arrest or detention in a language that he can
understand.

(c) Protection from forced labour

01.18

No person shall be required to perform forced labour, except under
a sentence of a court, or except in a public emergency or when
labour is required in pursuance of one’s duties.”

W Constitution of Malta, article 34.

45 Constitution of Malta, article 34(b).
6 Constitution of Malta, article 34(f).
47 Constitution of Malta, article 34(g).
48 Constitution of Malta, article 34(h).
49 Constitution of Malta, article 34(i).

0 Constitution of Malta, article 34().

51 Constitution of Malta, article 35.
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(d) Protection from inhuman treatment

01.19
No person shall be subjected to inhuman or degrading punishment
or treatment. The imposition of collective punishments is unlawful.”

(e) Protection of person and property

01.20
In Maltese law, “every person who is charged with a criminal offence
is presumed to be innocent until he is proved or has pleaded
guilty.”” Personal protection is also ensured and the law guarantees
that any person ‘charged with a criminal offence, unless the charge
is withdrawn, be afforded a fair hearing within a reasonable time
by an independent and impartial court established by law. >
Protection of property is ensured under the Comnstitution of
Malta.” Where compulsory acquisition is required, adequate
compensation must be made.”® Furthermore, it gives protection for
privacy of the home and other property.” This includes protection
against the search of a person or his property or entry by others on
his premises except in certain specified situations (e.g. in the interests
of defence, public safety and order, public health, etc.).”

(f) Freedom of conscience and worship

01.21

The Constitution of Malta also provides for the protection of
freedom of conscience and worship. It states that: “All persons in
Malta shall have full freedom of conscience and enjoy the free
exercise of their respective mode of religious worship.””

52 Constitution of Malta, article 36(3).

53 Constitution of Malta, article 39(5).

54 Constitution of Malta, article 39(1).

55 Constitution of Malta, article 37.

% This is without contravention of laws relating to acquisition of property in
execution of court judgements or orders or in satisfaction of any tax, rate or
due or because the property is dangerous to health of humans or animals.

57 Constitution of Malta, article 38.

58 Constitution of Malta, article 38.

% Constitution of Malta, article 40(1).
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A person can object to be instructed in religion once he reaches
the age of sixteen, and parents or guardians of a child under that
age may object to the child under their care receiving any religious
instruction.”’

(g) Protection of freedom of expression

01.22

This is enshrined under article 41 of the Constitution of Malta,
which states: “No person shall be hindered in the enjoyment of his
freedom of expression, including freedom to hold opinions without
interference, freedom to receive ideas and information without
interference, freedom to communicate ideas and information without
interference (whether the communication be to the public generally
or to any person or class of persons) and freedom from interference
with his correspondence.’

Exceptions include the following: the interests of defence, public
safety, public order, public morality or decency and public health;
the protection of reputations, rights and freedoms of other persons,
including persons concerned in legal proceedings; the prevention
of disclosure of information received in confidence; the protection
of parliamentary privileges and the protection of means of
communication.

(h) Protection of freedom of peaceful assembly and association

01.23

Everyone has the right ‘peacefully to assemble freely and associate
with other persons and in particular to form or belong to trade or
other unions or associations for the protection of his interests.”*'

(i) Freedom of movement

01.24
This refers to ‘the right to move freely throughout Malta, the right
to reside in any part of Malta, the right to leave and the right to

0 Constitution of Malta, article 40(2).
81 Constitution of Malta, article 42(1).
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enter Malta.” This is guaranteed under article 44 of the Constitution
of Malta. This holds for all Maltese citizens, except in certain
circumstances, e.g. under court order for such limitations, including
leaving the islands, and restrictions that are reasonably required in
the interests of defence, public safety, public order, public morality
or decency, or public health.

b. Other rights enshrined in the Constitution

01.25
A number of other justicible and non-justicible rights are referred
to, by the Constitution of Malta, namely:

(a) The right to work: article 7

(b) Equal rights of men and women workers: article 14

(¢) Protection from discrimination on the grounds of race: article 45
(d) Protection of pension rights: article 113.

A number of these issues have been discussed above (under
‘Discrimination’) or will be discussed in the following chapters.”

c. Other legislation relating to human rights
(a) The European Convention Act

01.26

The European Convention Act incorporates into Maltese law the
relevant articles, which protect human rights and freedoms, which
are enshrined in the European Convention for the Protection of
Human Rights and Fundamental Freedoms and in the First, Fourth,
Sixth, Seventh and Thirteenth Protocols. These articles are listed
in the First Schedule to the Act and the following is a summary of
the rights as they appear in the Schedule. Some of these rights are
also guaranteed by the Constitution of Malta.

Articles 2 to 14 of the Convention for the Protection of Human
Rights and Fundamental Freedoms refer to the following:

%2 In so far as articles 7 and 14 are concerned, they are not enforceable in a
court of law, according to article 21 of the Constituton of Malta. However the
principles are applied in ordinary legislation.
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Axticle 2:  Protection of right to life.

Article 3:  Prohibition of torture or inhuman or degrading
treatment or punishment.

Article 4 Prohibition of slavery or forced labour.

Article 5:  Right to liberty and security of person.

Article 6:  Right to a fair and public hearing of charges brought
against one.

Article7:  Prohibition of retrospective liability with respect to
criminal offences.

Article 8:  Right to respect of private and family life, home and
correspondence.

Article 9:  Right to freedom of thought, conscience and religion.

Article 10:  Right to freedom of expression.

Article 11:  Right to freedom of peaceful assembly.

Article 12:  Right to marry and found a family.

Article 13:  Right for redress in relation to breach of these rights
and freedoms.

Article 14:  Right to freedom from discrimination on the basis of
sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a
national minority, property, birth or other status.

01.27
Articles 1 to 3 of the First Protocol to the Convention refer to the following:

Article1:  Right of every person to peaceful enjoyment of his
possessions.

Article 2: Right to education. It also states that ‘the State shall
respect the right of parents to ensure such education
and teaching in conformity with their own religious
and philosophical convictions.’

Article 3:  Relates to obligations to hold free elections, at
reasonable intervals, by secret ballot.

01.28
Articles 1 to 4 of the Fourth Protocol to the Convention refer to:

Article 1. Prohibition of imprisonment for debt.
Article 2:  Freedom of movement.

Article 3:  Prohibition of expulsion of nationals.
Article 4 Prohibition of collective expulsion of aliens.
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01.29
Articles 1 and 2 of the Sixth Protocol to the Convention refer to:

Article 1:  Abolition of the death penalty.
Article 2:  Death penalty in time of war.

01.30
The Seventh Protocol to the Convention refers to:

Article 1:  Procedural safeguards relating to expulsion of aliens.
Article 2: Right of appeal in criminal matters.

Article 3:  Compensation for wrongful conviction.

Article 4:  Right not to be tried or punished twice.

Article 5:  Equality between spouses.

01.31
Article 1 of the Thirteenth Protocol to the Convention refers to the
abolition of the death penalty in all circumstances.

(b) Telecommunications and human rights

01.32

The Malta Communications Authority Act provides for the
establishment of an Authority that has the duty to ensure ‘the
protection of the right to privacy’ ®and ‘the protection of the rights
and freedoms of others.”*

The regulation of telecommunications is governed by the
Electronic Communications (Regulation) Act. Under this Act, the
Malta Communications Authority is designated as the Authority®
whose functions include the regulation of the electronic
communications sector on the basis of the fundamental principles of
this Act including the promotion of the ‘interests of users within the
Community” by:

(a) “ensuring that all users have access to a universal service’;
(b) ‘contributing to ensuring a high level protection of personal
data and privacy’;

3 Malta Communications Authority Act, article 4(1)(a) (i).
64 Malta Communications Authority Act, article 4(1)(a) (vi).
8 Electronic Communications (Regulation) Act, article 3.
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(c) ‘promoting the provision of clear information’; and
(d) ‘addressing the needs of specific social groups, in particular
disabled users.”®

(c) Rights of refugees

01.33

The rights of refugees for certain basic facilities, including the right to
be settled in a safe country, is recognised in the Refugees Act. Article
2 of the Act defines ‘a safe country of origin” as one ‘of which an
applicant is a national or citizen or’ where he "has a right of residence
and which, in general terms, is considered as presenting no serious
risk of persecution on the basis that a person seeking asylum will be
treated in accordance with the following principles in that country:

(a) life and liberty are not threatened on account of race, religion,
nationality, membership of a particular group or political
opinion; and

(b) the principle of non-refoulement in accordance with the
Convention® is respected; and

(c) the prohibition on removal in breach of the right to freedom
from torture and cruel, inhuman or degrading treatment as
laid down in international law is respected; and

(d) the possibility exists to request refugee status and, if found to be a
refugee, to receive protection in accordance with the Convention.”

A safe third country is, moreover, ‘a country of which the
applicant is not a national or citizen and where:

(a) the life or freedom of the applicant would not be threatened
within the meaning of Article 33 of the Convention; and

(b) the applicant had resided for a meaningful period of time prior
to his entry into Malta; and

% Flectronic Communications (Regulation) Act, article 4(c).

87 ‘Convention’ means the United Nations Convention relating to the Status of
Refugees done at Geneva on 28th July, 1951, to which Malta acceded on17th
June, 1971, and the 1967 Protocol relating to the Status of Refugees of 31st
January, 1967, to which Malta acceded on 15th September, 1971, subject to
the declarations and reservations made by Malta. Article 33 of the
Convention deals with prohibition of expelling or returning refugees to
countries where life or freedom would be threatened.
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(c) the applicant would not be exposed to torture or inhuman or
degrading treatment, and would be treated in accordance with
basic human rights standards; and

(d) the applicant had either already been granted protection or has
had an opportunity, at the border or within the territory of that
country, to make contact with that country’s authorities in order
to seek their protection, before applying for asylum in Malta,
or where there is clear evidence of his admissibility to that
country; and

{e) the applicant is afforded effective protection against refoulenent
within the meaning of the Convention.’

A safe third country is, moreover, a place where a refugee can
hope to be resettled and where ‘the applicant would not be exposed
to torture or inhuman or degrading treatment, and would be treated
in accordance with basic human rights standards.

(d) Human rights within marriage and family values

01.34

The Marriage Act® refers to ‘wanting to ensure, in line with
fundamental human rights and the values of the family based on
marriage, a free choice in matters of marriage.’

(e) Business, economics and human rights

01.35

The Malta Membership of the European Bank for Reconstruction
and Development Act® reproduces the Agreement establishing
the Bank, which states that the contracting parties are ‘committed
to the fundamental principles of multiparty democracy, the rule of
law, respect for human rights and market economics.” Moreover,
the Agreement acknowledges the intent of countries “to further
the practical implementation of multiparty democracy,

68 See Schedule to the Marriage Act: Agreement between the Holy See and
Malta.

% Malta Membership of the European Bank for Reconstruction and Development
Act, Schedule, (Section 2).
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strengthening democratic institutions, the rule of law and respect
for human rights.’

(f) The Data Protection Act

01.36

Personal data may be processed only if ‘necessary for a purpose
that concerns a legitimate interest of the controller or of such a
third party to whom personal data is provided, except where such
interest is overridden by the interest to protect the fundamental
rights and freedoms of the data subject and in particular the right
to privacy.’”

A data subject need not be informed that his/her data is being
used for scientific research purposes, except “where the data is
used for taking measures or decisions regarding any particular
individual or where there is a risk of breaching the privacy of the
data subject.””

4. Privacy

01.37

The concept of privacy refers to the right that everybody has of
being left alone without interference, disturbance or intrusion. A
number of distinct forms of privacy can be envisaged:

{(a) informational privacy: privacy of information obtained from the
person concerned;

{b) physical privacy: relates to the body and the person;

{c} decisional privacy: relates to personal decisions and choices;

{d) proprietary privacy: which looks on the human person as
property; and

e} relational or associational privacy: relating to decisions which also
involve family or other intimate relations.”

0 Data Protection Act, article 9(f).

"1 Data Protection Act, article 23(2). The rights and freedoms of the data subject
are further referred to in articles 29(4) (i) and 34(1) (a).

72 Beauchamp, T.L. and Childress, ].F., Principles of Medical Ethics, Fifth
Edition, Oxford University Press, 2001, p. 294.
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Justification of the legal concept of privacy has been based on
fundamental rights of life, liberty and property. While these
concepts were well developed in the Anglo-Celtic world, they have
far more recent acceptance in Europe, where many countries
(including Malta) do not even have a word which precisely
translates the English term ‘privacy’ (or have only a recently
borrowed foreign word).

The concept of privacy also has an ‘instrumental” value. By
giving or refusing to give rights of privacy on our person, we
allow relationships to develop or otherwise. We actively allow a
doctor to examine us, or alternatively share our inmost secrets
with a friend, or become agitated when information about us is
disseminated without our knowledge or permission.

Perhaps the most important justification for the notion of
privacy derives from the concept of personal autonomy. We are
responsible for our own person, our decisions, etc. It is perhaps
significant that acceptance of the concepts of privacy and autonomy
seem to run parallel to each other: countries which give high
importance to one of these concepts are also likely to give
importance to the other, and vice versa.

Particularly relevant is privacy that relates to genetic infor-
mation (‘genetic privacy’). As more and more genetic tests are
made available at reasonable prices, to cover more and more
medical conditions, the pressure will increase for individuals to
become aware of their genetic make-up and their tendency to
disease processes. This is likely to be followed by pressure from
relevant organisations, and particularly insurance companies, to
exclude such persons from insurance policies. Such discriminatory
practices would result in encroachment on personal and family
privacy.

There may be a conflict between patient privacy and
confidentiality on the one hand, and the use of health data by
health care providers. Privacy requires access to medical data only
by informed consent, whereas health care providers need to
disseminate information under specific circumstances for the
greater social good.

Reference to privacy in Maltese legislation can be found in the
following areas.
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a. Broadcasting

01.38

Legislation under the Broadcasting Act provides protection of
privacy during broadcasting. The Authority deals with complaints
against ‘unjust or unfair treatment in sound or television
programmes broadcast by any person providing broadcasting
services in Malta’” and against ‘unwarranted infringement of
privacy in, or in connection with the obtaining of material included
in, sound or television programmes so broadcast.”” For the purpose
of this Act, “unjust or unfair treatment’ includes ‘treatment which
is unjust or unfair because of the way in which material included
in a programme had been selected or arranged.””

b. Communications

01.39
The Malta Communications Authority Act sets up the Malta Communi-
cations Authority, one of whose functions is to ensure freedom of
communication which is limited only when this is necessary under
certain conditions. These include the protection of the right to privacy.”
The Electronic Communications (Regulation) Act” also refers
to the question of privacy, and specifically to the role of the
Authority to promote the interests of users by ‘contributing to
ensuring a high level protection of personal data and privacy.’
Other regulations “prescribe measures to be taken by any person
for the purpose of ensuring the inviolability of the electronic
communications transmitted and their confidentiality and the
protection of privacy in relation to any electronic communications
service including data protection measures in the electronic
communications sector and data protection measures related to the
use of information obtainable in the electronic communications
sector for the purpose of direct marketing.’”

73 Broadcasting Act, article 34(1) (a).

74 Broadcasting Act, article 34 (1) (b).

75 Broadcasting Act, article 34(3) (b).

76 Malta Communications Authority Act, article 4(1) (a) (i).

77 Electronic Communications (Regulation) Act, article 4(c)(3).
78 Electronic Communications (Regulation) Act, article 34 (1) (k).
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The Data Protection Act was enacted ‘to make provision for
the protection of individuals against the violation of their privacy
by the processing of personal data and for matters connected
therewith or ancillary thereto.”

It states that personal data may be processed if ‘necessary for a
purpose that concerns a legitimate interest of the Controller or of
such a third party to whom personal data is provided, except where
such interest is overridden by the interest to protect the fundamental
rights and freedoms of the data subject and in particular the right
to privacy.”

It also allows transfer of data to a third country without being
‘restricted on grounds of protection of privacy’ to be approved by
the Minister, for the purpose of implementing any international
convention to which Malta is a party, or any other international
obligation of Malta.*

Moreover, it also allows the Commissioner to authorise transfer of
personal data to a third country that does not ensure an adequate
level of protection, provided that the Controller provides adequate safe-
guards, “with respect to the protection of the privacy and fundamental
rights and freedoms of individuals and with respect to their exercise.”®

c¢. Patients’ privacy

01.40

The Mental Health Act® deals specifically with privacy in relation to
the rights of the administration to examine correspondence of patients.
This is dealt with more extensively in Chapter 9: Mental Health.

In relation to scientific research, the Data Protection Act deals
with exemption of informing the data subject (patient in the case of
medical research) that his/her data is being used for research purposes
provided that this exemption ‘shall not apply where the data is used
for taking measures or decisions regarding any particular individual
or where there is a risk of breaching the privacy of the data subject.”*

7 Data Protection Act, article 9(f).

80 Data Protection Act, article 28(1).

81 Data Protection Act, article 28(3).

82 Mental Health Act, article 22.

83 Data Protection Act, article 23(2). This topic is dealt with further in
Chapter 12: Research.
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5. Consent
a. Definitions

01.41

The question of consent forms a very important chapter in the
relationship of client and provider of services. In the ethical field,
consent has been given considerable importance in recent years.
The Public Health Act defines consent as ‘approval given by an
individual without any force, fraud or threat.”® Essential to any
process involving consent are the following:

1. Ability to give consent: Normally one assumes that an adult
person is capable of giving consent unless unable to do so
for a reason such as the following:

(a) mental disability;

(b) physical disability which (temporarily) clouds conscious-
ness (e.g. coma resulting from disease, trauma, drugs,
etc.);

{(c) no legal capacity, which is also applicable to children
under a specified age (usually now taken as eighteen
years of age™), who are not fully capable of giving consent
(See Chapter 7: Children).

2. Diminished capacity to give consent: This is seen in certain
categories of persons, who, because of the condition they are
in, are not fully free to give consent. This includes prisoners,
and others who are detained against their will.

3. Informed consent: It is important also to emphasise that no
consent can be given unless the required information has
been provided in a form that can be digested and acted on.
This leads to the concept of ‘informed consent’. Consent
can be expressed or implied. This distinction is very relevant

84 Public Health Act, article 2.

8 See below for validity of contracts by children over 14. Also in the Criminal
Code, article 350(1), ‘appropriate consent” for providing samples in a
criminal investigation requires the consent of children from the age of
fourteen upwards.
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to medical practice where often the doctor relies on implied
consent.®

In the subsidiary legislation to the Medicines Act, Clinical
Trials Regulutions,87 ‘informed consent’ is defined as ‘a decision,
which must be written in one of the official languages of Malta or
in a language understandable to the clinical trial subject and, or
his legal representative, dated and signed, to take part in a clinical
trial, taken freely after being duly informed of its nature,
significance, implications and risks and appropriately documented,
by any person capable of giving consent or, where the person is
not capable of giving consent, by his or her legal representative; if
such person is unable to write, oral consent may be given in the
presence of at least one witness.’

01.42
Legislation in Malta deals primarily with aspects of consent in
general and hardly with issues of consent in relation to bioethics.
As mentioned above, consent implies a form of contract. The
Civil Code defines a contract as ‘an agreement or an accord between
two or more persons by which an obligation is created, regulated,
or dissolved.”® It distinguishes bilateral contracts, when the
contracting parties bind themselves mutually to one another, from
unilateral contracts when only one party is bound by this
obligation.”

01.43
The Civil Code defines the requisites of contracts essential to make
it valid.”

8 There is no specific reference to this distinction relating to the health field
in Maltese law, except in relation to Clinical Trials. However in the Daia
Protection Act, ‘consent’ is defined as being freely given, specific and
informed, in relation to agreement by a data subject to his personal data
being processed. See Chapter 2: Confidentiality and Data Protection.

87 Clinical Trials Regulation, SL 458.43, regulation 3.

8 Civil Code, article 960.

8 Civil Code, article 961.

%0 Civil Code, article 966.
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These are:

(a) capacity of the parties to contract;

(b) the consent of the party who binds himself/herself;

(c) a certain thing which constitutes the subject-matter of the
contract;

(d) a lawful consideration.

01.44
It defines those persons who are incapable of making a contract,
namely:”

(a) minors, that is persons who have not reached eighteen years
of age;”

(b) persons interdicted” or incapacitated;” and

(c) generally, all those to whom the law forbids certain contracts.

In the case of children:

(a) any contract with a minor under the age of seven years is null;*

(b) any obligation entered into by a child under the age of fourteen
years is also null;*®

(c) where a child has attained the age of nine but has not yet
reached fourteen years, ‘the agreement shall be valid in so far
as it relates to the obligations entered into by any other person
in his favour’;”

(d) agreement with persons aged fourteen years but who have not
reached eighteen shall be valid “if such person is subject to
parental authority, or is provided with a curator, saving always

any other provision of law relating to marriage’;”

1 Civil Code, article 967(3).

%2 Civil Code, article 188(1).

% Civil Code, article 972.

% Civil Code, article 968. “ Any contract entered into by a person who has not

the use of reason, or is under the age of seven years is null’

% Civil Code, article 968.

% Civil Code, article 969(1).

97 Civil Code, article 969(2).

% Civil Code, article 970.
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(e) a child over sixteen years of age may open and operate a bank
account. ‘For all purposes of law the child shall with regard to
the opening and operation of any such account be considered a
major’;” and

(f) a minor who has attained the age of sixteen years may trade
and shall be deemed to be a major with regard to obligations
contracted by him for purposes of trade, if authorised to that
effect by the parent(s) or in their absence by a judge of the
Civil Court."”

01.45

The Civil Code specifies several situations where consent is not
valid, namely, where consent has been given by error, or extorted
by violence or procured by fraud."” The use of violence to obtain
consent renders null any agreement. Violence is said to occur when
it is such as “to produce an impression on a reasonable person and
to create in such person the fear of having his person or property
unjustly exposed to serious injury’'® bearing in mind the age, sex
and the condition of the person concerned. It is pointed out,
however, that “mere reverential fear towards the father, mother or
other ascendants or towards the husband, shall not be sufficient to
invalidate a contract, if no violence has been used.”*®

b. Personal and property searches

01.46
The Constitution of Malta states that ‘no person shall be subjected
to the search of his person or his property or the entry by others on
his premises,” except with his/her own consent."™

The exceptions to this rule include instances where this is

necessary in the public interest, including:'®

9 Civil Code, article 971A.
100 Commercial Code, article 9.
101 Ciwil Code, articles 974-981.
102 Cipil Code, article 978.
103 inil Code, article 980.
104 Constitution of Malta, article 38(1).
105 Constitution of Malta, article 38(2).
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(a) public order, safety, morality or health;

(b) to promote the rights or freedoms of other persons;

(c} for purposes of inspection by authorised persons or bodies, e.g.
for tax purposes; and

(d) to enforce a court order.

01.47
In the Criminal Code ‘appropriate consent’ is defined as follows:'™

(a) in relation to a person who has attained the age of 18 years, the
consent of that person;

(b) in relation to a person who has not attained the age of 18 years
but has attained the age of 14 years, the consent of that person
and the consent of his/her parent or guardian;

(c) in relation to a person who has not attained the age of 14 years,
the consent of his/her parent or guardian.

01.48

Since late January, 2004,'” the Criminal Code distinguishes between
intimate and non-intimate samples. Article 350 defines an ‘intimate
sample’ as ‘a sample of blood, semen or any other tissue fluid, or
pubic hair, and includes a swab taken from a person’s body orifice
other than the mouth.” A ‘ non-intimate sample’ is defined as:

‘(@) a sample of hair other than pubic hair,

(b) a sample taken from a nail or from under a nail,

(c) a swab taken from any part of a person’s body including the
mouth but not any other body orifice;

(d) urine or saliva;

(e) a footprint or a similar impression of any part of a person’s

body other than a part of his hand.

The investigating officer may ‘request a Magistrate to authorise the
necessary procedure’ for taking intimate samples or photographs
or video recordings of intimate body parts of the person arrested.'®
However an intimate sample still requires the arrested person’s

consent'” but the Magistrate now has to decide whether the request

106 Criminal Code, article 350.
107 Legal Notice 273 of 2003.
108 Criminal Code, article 355AV.
10 Criminal Code, article 355AW.
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is justified or not.""® “Where the Magistrate decides that the request
is justified he shall visit the person arrested to request his consent
and before asking for his consent he shall explain to him the nature of
the request and the reasons thereof. ! This article also provides for
legal assistance to the person before giving consent but this provision
is not yet in force.

The investigating officer requires appropriate consent in writing
from the person arrested, to proceed to take non-intimate samples,
fingerprints or palm prints or photographs of non-intimate parts of
the body."

01.49

The Police Act states that: “The investigating officer with the
assistance of such competent persons as may be necessary and
with the appropriate consent, may:

(a) take fingerprints, palm-prints or other prints from the person arrested;

(b) take photographs of the person arrested or of non-intimate parts
of his body;

(c) take non-intimate samples from the person arrested.” ™

Appropriate consent ‘shall have the same meaning assigned to
it by article 350 of the Criminal Code.”™

Any request from the arrested person to provide any sample
must be made in writing" while ‘samples from a person other
than a person arrested may only be taken with that person’s prior
consent in writing,"® provided that for the taking of an intimate
sample a Magistrate’s authorisation must also be obtained.™”

An arresting officer who has a reasonable suspicion that the
person arrested may have unlawfully concealed any item on his
person, ‘may request a Magistrate to order an intimate search

10 Criminal Code, article 355AX(1)

U1 Criminal Code, article 355AX(2).

12 Criminal Code, article 355BA(1).

113 police Act, article 68.

114 police Act, article 2. See above 01.47.

15 Criminal Code, article 355BA (2) and (3).

116 Criminal Code, article 355BB.

N7 Criminal Code, articles 355BA(3) and 355BB.
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of the person arrested.”" The Magistrate shall not appoint ‘an
expert for the purpose of carrying out an intimate search on a
person of the opposite sex unless the expert is a medical
practitioner and the person to be searched consents thereto in
writing.”™ The law does not even authorise non-intimate search
of an arrested person by a police officer of the opposite sex,
except in urgent cases.'”

The Criminal Code states that ‘it is the duty of the Police to
execute any warrant or order of arrest or search that as prescribed
by law, be issued by any other competent authority.”** Police officers
require a warrant from a Magistrate, to enter a house or any premises
to effect a search or arrest a person “who has committed or is
reasonably suspected of having committed or of being about to
commit any offence’,'”? unless the person is caught committing a
crime or it is feared he will escape or the police is trying to prevent
commission of crime. Also, after an arrest, the police do not require
a warrant to search any premises that are reasonably suspected of
harbouring evidence related to the offence.””

01.50

Likewise, the Occupational Health and Safety Authority Act states
that: “An officer shall not enter a work place which is at the time
used as a dwelling house without the consent of the occupier, or
unless that officer is accompanied by a police officer not below the
rank of Inspector.”

01.51

The Clean Air Act allows authorised officers to enter residences to
investigate offences against this Act, only if the occupier is given
twenty-four hours notice of the intended entry or if such occupier
consents to such entry.'”

18 Criminal Code, article 355AP.

19 Criminal Code, article 355AQ(2).

120 Criminal Code, article 353.

123 Criminal Code, article 355AG.

122 Criminal Code, article 355E(1).

123 Criminal Code, article 355L.

122 Occupational Health and Safety Authority Act, article 16(2).

125 Clean Air Act, article 11(1)(a). This Act will be repealed by the Public Health
Act when article 45 comes into force. Similar provisions exist in the Public
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c. Medical certificates

01.52
Medical certificates are confidential documents. A medical practi-
tioner ‘must not disclose voluntarily without the consent of the
patient, preferably written, information, including certification
which he has obtained in the course of his professional relationship
with the patient. Exception to this rule is made only by the
requirements of the law.”® Similarly, a dental practitioner ‘must
not disclose voluntarily, without the consent of the patient, pre-
ferably written, information, including certification which he has
obtained in the course of his professional relationship with the patient.
Exception to this rule is made only by the requirements of the law’."”
Restrictions to what may be requested to be put in a medical
certificate in the case of a disabled person are discussed further in
Chapter 8: Disability.

d. Disclosure of statistical data

01.53

Information collected under the Malta Statistics Authority Act
‘shall be used only for the purpose of statistical compilation and
analysis.”'* Information which can be related to an identifiable per-
son or undertaking shall not ‘except with the written consent of that
person or undertaking, or the personal representative or next-of-kin
of that person, if he be deceased, be disseminated, shown or commu-
nicated to any person or body.” The exceptions to such disclosure are:

(a) for purposes of prosecution for an offence under this Act; or
(b) to officers of statistics in the course of their duties.””

Health Act, article 6(1)(a) which states that ‘an authorised officer may, at
any reasonable time enter, and inspect any area, premises, body of water
or vehicle’ and article 6(2)(b) which specifies the need to ‘give reasonable
notice.”

126 Ethics of the Medical Profession Regulations, SL 94.15, regulation 13(1).
Medical practitioners are reminded of article 257 of the Criminal Code
(disclosure of professional secrets).

127 Ethics of the Dental Profession Regulations, SL 94.14, regulation 5.

128 Malta Statistics Authority Act, article 40.

129 Malta Statistics Authority Act, article 41(1).

32



The same provisions exist under other legislation, including the
Census Act, Income Tax Act, Value Added Tax Act, etc.

e. Prevention of disease

01.54

The Venereal Diseases (Treatment) Act makes it a duty of the
medical practitioner, responsible for venereal diseases, to notify
the Chief Government Medical Officer of certain particulars relating
to a patient suffering from venereal disease and the suspected
patient source."

Before examining a patient, the doctor must explain to the patient
that all information will be treated as strictly confidential, and that
information received for the purposes of this Act is exempt from civil
or criminal proceedings.” The doctor is requested not to send this
information to the Chief Government Medical Officer ‘before he has
obtained the patient’s signature or mark to a statement setting out
that patient’s consent to the proposed transmission of notice.”"*

The Prevention of Disease Ordinance gives power to the
authorities (‘superintendent’) to disinfect premises which housed
patients with infectious disease. Consent of the owner or occupier
may be sought for this purpose,” but articles may be cleansed,
disinfected or even destroyed without such consent if considered
necessary (at the expense of the government). This Ordinance also
gives power to remove a person from a house for the purpose of
disinfection, and if the person does not give consent, a magistrate
may grant a warrant authorising the police to effect such removal."™
For the purpose of this Act, consent for such purposes may be

180 Venereal Diseases (Treatment) Act, article 3. This post no longer exists and

the relevant officer in this context is the Superintendent of Public Health.

131 Venereal Diseases (Treatment) Act, article 4(1).

132 Venereal Diseases (Treatment) Act, article 4(2).

133 Prevention of Disease Ordinance, article 17(1). This Ordinance will be
repealed by the Public Health Act when article 45 comes into force. The
Public Health Act, article 21(2) deals with disinfection but article 23(2)
states that failure ‘to comply with a requirement of an authorised
officer,” is an offence.

134 Prevention of Disease Ordinance, article 19(1). This Ordinance will be
repealed by the Public Health Act when article 45 comes into force and the
article will be replaced by article 29(3) when it comes into force.
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given by parents or guardians of a person under the age of eighteen
years or of a person ‘irresponsible through mental deficiency’."
Removal of an infected person to hospital may be made by order of

a magistrate if consent of the patient (or his guardians) is not given."™

01.55

In the Public Health Act, ‘consent’ is defined as “approval given by
an individual without any force, fraud or threat.”” This Act gives
widespread powers to the Superintendent of Public Health to ensure
public health, including measures to prevent and control infectious
disease. Failure to comply with any of the directions amounts to an
offence. In the case of the necessity to quarantine an individual,
who does not consent, a warrant may be obtained.” The Superin-
tendent may cause a person, including his clothing to be cleansed,
if s/he “does not consent or is unable to consent to be cleansed.”"”

A medical practitioner and a person in charge of the laboratory
which provides a positive result, must report a notifiable disease to
the Superintendent and they “shall not require the consent of the
person being treated or examined. '

Consent is not required by a doctor in relation to Notification
of Cancer Act where the doctor is obliged by law to disclose
information about a patient’s diagnosis. Likewise, infection with
HIV virus is a notifiable disease in Malta.""

f. Termination of employment in the case of injury

01.56
If a worker suffers a personal injury during the course of
employment, or suffers from an occupational disease as defined by

135 Prevention of Disease Ordinance, articles 19(1) and 20(4). This Act will be
repealed by the Public Health Act when article 45 comes into force.

186 Prevention of Disease Ordinance, article 25. This Ordinance will be repealed
by the Public Health Act whenarticle 45 comes into force and the article will
be replaced by article 29(3) when it comes into force.

137 Public Health Act. Not all articles are in force by 315t December 2005.

138 Pyublic Health Act, article 29. This is not yet in force by 31% December 2005.

139 Public Health Act, article 30. This is not yet in force by 315 December 2005.

140 pyblic Health Act, article 31. This is not yet in force by 315t December 2005.

141 Pyblic Health Act, article 27(a)(i) and Government Notice No. 75 of
2004 published in the Government Gazette of 27 January 2004 (issue
number 17,333, p. 406).
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law, then an employer cannot terminate his/her employment,
without the consent of the employee. The Employment and
Industrial Relations Act states: ‘A contract of service shall not,
except with the consent of the employee, be terminated by the
employer during any period of incapacity for work of the employee
caused by personal injury by accident arising out of and in the
course of employment or by any of the occupational diseases
specified in the Social Security Act in each case occurring in the
service of that employer.”™*

8. Data processing

01.57

The Data Protection Act defines ‘consent’ in relation to data
processing as ‘any freely given specific and informed indication of
the wishes of the data subject by which he signifies his agreement
to personal data relating to him being processed.’

‘Personal data” means ‘any information relating to an identified
or identifiable natural person; an identifiable person is one who
can be identified, directly or indirectly, in particular by reference to
an identification number or to one or more factors specific to his
physical, physiological, mental, economic, cultural or social identity.”

Personal data may be processed only if ‘the data subject has
unambiguously given his consent.” '

A data subject has the right to object to processing of personal
data for purposes concerned with direct marketing.* S/he may
also withdraw a previously given consent for ‘compelling legitimate

grounds’ R

01.58

‘Sensitive personal data’ means personal data that reveals race or
ethnic origin, political opinions, religious or philosophical beliefs,
membership of a trade union, health, or sex life. Processing of
such data is prohibited unless explicit consent is given by the data

142 Employment and Industrial Relations Act, article 36(15).
143 Data Protection Act, article 9(a).

4 Datq Protection Act, article 10(1).

185 Data Protection Act, article 11.
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subject (or unless he has made such data public)."** Processing of
sensitive data may be necessary under certain conditions such as
where the vital interest of the data subject or other person is at
stake and the data subject is physically or legally incapable of
giving his consent, or where such processing is necessary under
any law."’

Consent by the data subject is also required where sensitive
personal data will be provided to a third party."®

Special precautions apply to the processing of the identity card
number in the absence of consent. This is allowed only when such
processing ‘is clearly justified” for the purpose of processing, for
secure identification or for any other valid reason.'”

01.59
Transfer of personal data to a third country that has an adequate
level of protection (within the meaning of the Act) is allowed subject
to the provisions of this Act™ while transfer to a third country
without an adequate level of protection is only allowed under certain
conditions including the proviso that ‘the data subject has given
his unambiguous consent to the proposed transfer.”™

In relation to intellectual data and research data in particular,
the Criminal Code states that it is illegal to forge or alter, without
the consent of the owner, the name, mark or any other distinctive
device of any intellectual work or any industrial product, or to
knowingly make use of any such name, mark or device forged or
altered, without the consent of the owner.”

h. Marriage

01.60
Consent in relation to marriage is covered by the Civil Code as
follows:

Y6 Data Protection Act, article 12.
147 Data Protection Act, article 13.
Y8 Data Protection Act, article 14.
199 Data Protection Act, article 18.
10 Data Protection Act, article 27(1).
151 Data Protection Act, article 28(2).
152 Criminal Code, article 298(1) (a).
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@)
(b)

©
(d)

(©)

in relation to the matrimonial home, alienation of title may
occur by consent of the other spouse;'

separation may take place on the demand of one spouse against
the other™ or by mutual consent. ‘Personal separation may,
subject to the authority of the court, be effected by mutual
consent of the spouses, by means of a public deed’;'”

parties may put an end to separation by mutual consent;"**
a child conceived and born out of wedlock, born to a spouse
before or during marriage, and acknowledged during a
marriage, may be brought into the matrimonial home only with
the consent of the other spouse;"”

the presumption that a child, of one parent, was conceived or
born in wedlock, is allowed only if the other spouse gives his
or her consent;'*®

(f) in the situation mentioned in paragraph (e) above, the consent

(8

(h)

of the child, if of age, must be proved;"”

an adoption decree shall not be made unless there is the consent
of every person who is a parent of the person to be adopted or
of the mother in the case of a person conceived and born out of
wedlock;*® and

an adoption decree shall not be made when the person to be
adopted has attained the age of fourteen, without his or her
consent."

The court may dispense with any consent, required in relation

to adoption, when the person who is required to give consent is
incapable of giving such consent, in cases of abandonment of
the person to be adopted and in special and exceptional

circumstances.

162

153 Civil Code, article 3A(2).

154 Civil Code, article 36.

155 Civil Code, article 59(1).

136 Civil Code, article 63.

157 Civil Code, article 89.

158 Ciwil Code, article 107(b).

189 Civil Code, article 107(c).

160 Civil Code, article 115(3)(a) and (b).
161 Civil Code, article 115(3) (d).

162 Civil Code, article 117.
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In the case of abduction of a person with intent to abuse or
marry, the Criminal Code states that ‘if the offender, after abducting
a person, shall marry such person, he shall not be liable to
prosecution, except on the complaint of the party whose consent,
according to the civil laws, would be required for the marriage.”*

i. Criminal action

01.61
Consent is specifically mentioned in relation to certain crimes. Intoxi-
cation may be a defence to a criminal charge if it was caused without
one’s consent by the malicious or negligent act of another person.'*
Causing abortion is a crime, ‘whether the woman be consenting
or not’*® but if she consents or procures her own miscarriage, she
is also guilty of the offence and liable to the same punishment.'®
In the Criminal Code, there are provisions for protection of the
rights of the accused in terms of cases being dealt with summarily'¥
and in procedures during a trial. The Attorney General may
withdraw the indictment filed, but if the accused had already plead
to the issue of “guilty or not guilty’, his/her consent is required.'®
A person accused in a foreign country, may, at that country’s
request be heard before a Magistrate in Malta, provided ‘that the
hearing shall only take place with the consent of the person to be
heard.”"” When a foreign country requests ‘the hearing of a witness
or expert by telephone conference,” this may occur “provided that
the witness or expert consents to the hearing.”"”

J. The Council of Europe’s Convention on Human Rights and Biomedicine

01.62
While the Maltese government has not to date signed or ratified the
Council of Europe’s Convention on Human Rights and Biomedicine,

163 Criminal Code, article 200(2).
164 Criminal Code, article 34(2).
165 Criminal Code, article 241(1
166 Criminal Code, article 241(2
167 Criminal Code, article 370(4
168 Criminal Code, article 600(1
169 Criminal Code, article 649(1
170 Criminal Code, article 649(1

(b).

)-

).
).
)
)
2
3).
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(1997),"" it is expected to do so in the near future. Informed consent
forms the backbone of this Convention. Chapter II of this Convention
deals with the topic of consent, with special emphasis on protection
of persons who cannot give consent. Extracts from the relevant articles
relating to informed consent are given below. The importance of this
Convention is considerably enhanced in view of the fact that there is
such a dearth of local legislation dealing specifically with informed
consent in the medical context.

Article 5 - General rule

An intervention in the health field may only be carried out after
the person concerned has given free and informed consent to it.
This person shall beforehand be given appropriate information as
to the purpose and nature of the intervention as well as on its
consequences and risks. The person concermed may freely withdraw
consent at any time.

01.63

Article 6 — Protection of persons not able to consent

1. An intervention may only be carried out on a person who does
not have the capacity to consent for his or her direct benefit.

2. Where, according to law, a minor does not have the capacity to
consent to an intervention, the intervention may only be carried
out with the authorisation of his or her representative or an
authority or a person or body provided for by law.

The opinion of the minor shall be taken into consideration as an
increasingly determining factor, in proportion to his or her age
and degree of maturity.

3. Where, according to law, an adult does not have the capacity to
consent to an intervention because of a mental disability, a
disease, or for similar reasons, the intervention may only be
carried out with the authorisation of his or her representative or
an authority or a person or body provided for by law.

The individual concerned shall as far as possible take part in the
authorisation procedure.

71 Convention for the Protection of Human Rights and Dignity of the Human Being

with regard to the Application of Biology and Medicine: Convention on Human
Rights and Biomedicine, Council of Europe, 1997.
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4. The representative, the authority, the person or the body
mentioned in paragraphs 2 and 3 above shall be given, under
the same conditions, the information referred to in Article 5.

5. The authorisation referred to in paragraphs 2 and 3 above may
be withdrawn at any time in the best interests of the persons
concerned.

01.64

Article 7 - Protection of persons who have a mental disorder

Subject to protective conditions prescribed by law, including
supervisory, control and appeal procedures, a person who has a
mental disorder of a serious nature may be subjected, without his
or her consent, to an intervention aimed at treating his or her mental
disorder only where, without such treatment, serious harm is likely
to result to his or her health.

01.65

Article 8 - Emergency Situation

When because of an emergency situation the appropriate consent
cannot be obtained, any medically necessary intervention may be
carried out immediately for the benefit of the individual concerned.

01.66

Article 9 — Previously expressed wishes

The previously expressed wishes relating to a medical intervention
by a patient who is not, at the time of the intervention, in a state to
express his or her wishes shall be taken into account.
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Chapter 2

Confidentiality and Data Protection

1. Introduction

02.01

One of the most crucial tenets guiding health professionals is the
need for confidentiality." It is expected by patients and is normally
guaranteed by law. Without this guarantee it would be practically
impossible to practice medicine. From the very beginning of
medical history we find Codes of Practice that emphasise the need
for confidentiality. The Hippocratic Oath itself enjoins the doctor
in no uncertain terms: ‘Whatsoever I shall see or hear in the course
of my profession, as well as outside my profession in my
intercourse with men, if it be what should not be published abroad,
I will never divulge, holding such things to be holy secrets.” More
recent injunctions to the same effect may be found in the World
Medical Association’s Declaration of Geneva, which imposes
‘absolute secrecy’. It states: ‘I will respect the secrets which are
confided in me, even after the patient has died.” The International
Code of Medical Ethics requires that: “A doctor shall preserve
absolute secrecy on all he knows about his patients because of the
confidence entrusted in him.’

! Thedistinction between ‘privacy’ and ‘confidentiality’ may notbeabsolutely
clear. A breach of confidentiality occurs when there is failure to protect
information given by a person in confidence, that is, without the consent
of the person. A breach in a person’s right to privacy occurs when
information abouta personis obtained illegitimately (e.g. through stealing
computerised data). See Beauchamp, T.L. and Childress, J.F. Principles of
Biomedical Ethics. Vth Ed. Oxford, 2001, p. 304.



02.02
Confidentiality is normally justified for the following reasons:’

(a) consequence based arguments: patients have to trust health
professionals otherwise they will find it very difficult to discuss
intimate details with them, resulting in inadequate
communication and possible misdiagnosis. In other words,
without the expectation of confidentiality, the fiduciary
relationship between doctor and patient cannot exist;

(b) autonomy and privacy based arguments: a patient has a right to
confidentiality and privacy. Information (and particularly
‘sensitive’ information) obtained from a patient is private
property and divulging such information conflicts with this
concept;

(c) fidelity based arguments: the health care professional has a duty
to live up to the patient’s reasonable expectations, based on the
respective code of ethics.

Confidentiality is broken when information about a patient,
obtained through verbal communication, or through physical or
other examination, obtained under professional conditions, is
disclosed to a third party without permission and without the
consent of the person to whom it refers. However, it is a well-
known fact that medical data (e.g. within a patient’s history file)
may be handled by a large number of people (calculated by Mark
Siegler to be in the region of 75 persons!).®

02.03
Moreover, it is accepted that there are several conditions where
confidentiality may have to be broken, including:

(a) when required to do so by a court of law;

(b) when required by law in the public interest to report certain
diseases, e.g. infectious disease, venereal disease;

(c) where notification of disease is required by law (e. g. cancer);

2 Beauchamp T.L. & Childress J.F., Principles of Biomedical Ethics. Vth Ed.
Oxford, 2001.

® Mark Siegler, ‘Confidentiality in Medicine - A Decrepit Concept’. New
England Journal of Medicine 307, 1982, 1518~1521.
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(d) when required to report on the condition of a patient by e.g. an
insurance company, employer, the military (but see further
below);

(e) when a patient’s condition or actions may prove a risk to a
third party (e.g. epilepsy and driving, child abuse); and

(f) where a genetic (or acquired) condition affects other members
of the family.

02.04

One may distinguish between obligatory disclosure as opposed to
permissible disclosure. Obligatory disclosure refers to disclosure
demanded under legislation or specifically by a court of law.
Permissible disclosure is based on an analysis of the magnitude of
the harm envisaged, as well as the probability of such harm
ensuing. For instance in the case of infection by HIV (AIDS virus),
the doctor may feel justified in informing the spouse of such a
patient about the condition, even against the patient’s own con-
viction and consent. On this topic, the American Medical
Association advises that a physician who ‘knows that a sero-
positive individual is endangering a third party ... should (1)
attempt to persuade the infected patient to cease endangering the
third party; (2) if persuasion fails, notify the authorities; and (3) if
the authorities take no action, notify the endangered third parties.”*
In Malta, the transmission, communication and passing on of
certain types of diseases is punishable by law.’

Nonetheless it has been considered necessary from time to time
to enshrine these notions into law, with corresponding penalties
for wrongdoers. At both national and international levels we find
plenty of guidelines and legislation that enshrine concepts relating
to confidentiality and data protection.

4 Council on Ethical and Judicial Affairs, ‘Ethical Issues Involved in the
Growing AIDS Crisis’, Journal of the American Medical Association, 259,
1988, 1360-61. In terms of article 27(a)(i) of the Public Health Act, HIV
infection is a notifiable disease in Malta. [Government Notice No. 75 of
2004 published in the Government Gazette of 27th January 2004.]

5 Criminal Code, article 244A(i).
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2. Definitions

02.05
The following definitions are found in the Data Protection Act:

Consent means any freely given specific and informed indication of
the wishes of the data subject by which s/he signifies his/her
agreement to personal data relating to such subject being processed.

Data subject means a natural person to whom the personal data
relates.

Identity card number means the identifying number contained in an
identity card as provided in the Identity Card Act.

Personal data means any information relating to an identified or
identifiable natural person.

Identifiable person is one who can be identified, directly or indirectly,
in particular by reference to an identification number or to one or
more factors specific to his physical, physiological, mental, economic,
cultural or social identity.

Personal data filing system or ‘filing system’ means any structured
set of personal data, which is accessible according to specific criteria,
whether centralised, decentralised or dispersed on a functional or
geographical basis.

Processing and ‘processing of personal data’ mean any operation or
set of operations which is taken in regard to personal data, whether
or not it occurs by automatic means, and includes the collection,
recording, organisation, storage, adaptation, alteration, retrieval,
gathering, use, disclosure by transmission, dissemination or
otherwise making information available, alignment or combination,
blocking, erasure or destruction of such data. Processing of data
can be by automated or non-automated means, and includes a filing
system.’

6 Data Protection Act, article 3.
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Third party means a person other than the data subject, the controller
of personal data, the personal data representative, the processor
and such persons who under the direct responsibility of the
controller of personal data or the processor are authorised to process
personal data.

Other relevant definitions are found in the Malta Statistics
Authority Act and the Professional Secrecy Act.

Confidential data is defined for the purpose of the Malta Statistics
Authority Act, as ‘data obtained by the National Statistics Office
for the production of official statistics when such data allows
statistical units to be identified directly or indirectly, thereby
disclosing individual information.”

Professional secret or ‘secret’ in the Professional Secrecy Act refers
to information which falls under any of the following categories:

(a) where it is considered secret under a specific provision of any law;
(b} any information passed on to a professional person or official
and described as secret by the person communicating it;*
(c) information considered secret in view of:
i, the circumstances in which the information is communicated
and received;
ii. the nature of the information; and
iii. being received by a person who by nature of his calling is
expected to respect such information and if applicable the
calling of the person giving the information.’

3. Obtaining Information

02.06

Information may be obtained for statistical purposes. The Malta
Statistics Authority Act establishes the Malta Statistics Authority
with the aim of collecting, compiling and publishing official statistics.

7 Malta Statistics Authority Act, article 2.

8 Professional Secrecy Act, article 2(3) (b). See also article 257 of the Criminal
Code for an explanation of categories of people involved.

® Professional Secrecy Act, article 2(3)(c).
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The Director General has the authority to prepare forms,
questionnaires or other records necessary for the collection of
information, as well as the instructions necessary for completing these
forms, and to specify dates by which these forms have to be
completed.

It is made clear that an individual may be requested to complete
the form/ questionnaire, answer the questions therein, and provide
the information or records requested."

The matters about which statistics may be collected are very
wide indeed and consist of a variety of items,” including, popula-
tion, housing, migration, health, accidents, morbidity, social matters
(including education, social security, criminal and judicial matters,
government), land tenure, environmental issues, employment,
services, trade, industry, cost of living and broadcasting.

The Director General, or an “officer of statistics’, has the right
to access information relating to matters specified in the First
Schedule of the Malta Statistics Authority Act.” The Director
General or “officers of statistics’ may access any public authority
‘to inspect and to take copies of or extracts from any records.™
Information thus obtained ‘shall be used only for the purpose of
statistical compilation and analysis.”*®

4. Communication of Information and Confidentiality

02.07

The Malta Statistics Authority Act refers to ‘restrictions on use
and prohibition on disclosure of information’ obtained.® Data,
which relates to an identifiable person or an undertaking cannot
‘be disseminated, shown or communicated to any person or body’
except in certain circumstances, namely, for the purposes of
prosecution for an offence under this Act, or to officers of statistics
in the course of their duty, unless the person consents in writing.

10 Malta Statistics Authority Act, article 35.
11 Malta Statistics Authority Act, article 36.
12 Mualta Statistics Authority Act, First Schedule.
13 Malta Statistics Authority Act, article 38.
% Malta Statistics Authority Act, article 39(1) (a).
15 Malta Statistics Authority Act, article 40.
16 Malta Statistics Authority Act, article 41.
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02.08
Disclosure of information. relating to patients with mental disability
is further regulated under the Mental Health Act.

The Minister responsible for justice may make rules with respect
to applications to the Mental Health Review Tribunal. These include
rules for:

(a) ‘regulating the methods by which information relevant to an
application may be obtained by or furnished to the Tribunal’;"’

(b) ‘making available to any applicant, and to any patient in respect
of whom an application is made to the Tribunal, copies of any
documents obtained by or furnished to the Tribunal in
connection with the application, and a statement of the
substance of any oral information so obtained or furnished
except where the Tribunal considers it undesirable in the
interests of the patient or for other special reasons’;"®

(c) requiring the Tribunal, if so requested in accordance with the
rules, “to furnish such statements of the reason for any decision
given by the Tribunal as may be prescribed by the rules, subject
to any provision made by the rules for withholding such a
statement from a patient or any other person in cases where
the Tribunal considers that furnishing it would be undesirable

in the interests of the patient or for other special reasons’.”

02.09
The Malta Communications Authority Act refers to ‘communications’
which include electronic communications, postal services, data
protection in electronic communications and electronic commerce.
The Act sets up the Malta Communications Authority, one of
whose functions is ‘the protection of the right to privacy’” and
‘contributing to ensuring a high level protection of personal data
and privacy.”
The Act also sets up a ‘Directorate for Telecommunications” as
well as a ‘Directorate for Information and Other Systems’, which

Y7 Mental Health Act, article 41(1)(e).

18 Mental Health Act, article 41(1)(f).

19 Mental Health Act, article 41(1)(g).

0 Malta Communications Authority Act, article 4(1)(a)(i).

2 Electronic Communications (Regulation) Act, article 4(c)(iii).

jaxt
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respectively have the responsibility for the regulation of all matters
relating to telecommunications and for electronic commerce as well
as information and other systems, as may from time to time be
assigned to the Authority. There is also the establishment of a
Directorate for Data Protection with responsibility for the regulation
of all matters relating to data protection as may from time to time
be assigned to the Authority by or under an Act of Parliament.”

The Electronic Communications (Regulation) Act provides for
regulations, which may ‘prescribe measures to be taken by any
person for the purpose of ensuring the inviolability of electronic
communications transmitted and their confidentiality and the
protection of privacy in relation to any electronic communications
service including data protection measures in the electronic
communications sector and data protection measures related to the
use of information obtainable in the electronic communications
sector for the purpose of direct marketing.’*

‘An undertaking that acquires information from another
undertaking before, during or after the process of negotiating access
or interconnection arrangements shall use that information solely for
the purpose for which the information was supplied and shall respect
at all times the confidentiality of information transmitted or stored.”
Such acquired information must not be passed on to another party,
particularly when it could provide a competitive advantage.”

5. The Data Protection Act

02.10
The most recent legislation relating to data protection is to be found
in the Data Protection Act. Its aim is to ‘make provision for the
protection of individuals against the violation of their privacy by
the processing of personal data and for matters connected therewith
or ancillary thereto.

In relation to journalists and the media, the Commissioner
may establish specific measures to protect data subjects,” or may

22 Malta Communications Authority Act, schedule related to article 5(2).
2 Electronic Communications (Regulation) Act, article 34(1)(k).

2 Electronic Communications (Regulation) Act, article 14(5) and (6).

% Data Protection Act, article 6(3).
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‘prohibit any person concerned from carrying out any processing,
in whole or in part, and order the blocking of data when, having
regard to the nature of the data ... there is a serious risk of a
relevant damage to one or more data subjects’.”®

This Act requires that the data is processed under certain specific
criteria. The controller has the responsibility of ensuring that
personal data is processed ‘fairly and lawfully” and in accordance

with good practice.”

02.11

Importantly, ‘personal data is only collected for specific, explicitly
stated and legitimate purposes,’” and ‘personal data is not
processed for any purpose that is incompatible with that for which
the information is collected.”” It is also necessary to ensure that
data collected is adequate and relevant to the purposes of the
processing,” and no more personal data is processed than is
necessary.” Incomplete or incorrect data has to be removed or
erased.” Finally, there is a limit to the length of time that data can
be kept; personal data is not to be kept for a period longer than is
necessary, for the purposes for which it is processed.” This
important article provides a considerable amount of protection in
relation to the type and quality of personal data that are to be
collected.

Another important proviso to be found in article 8 is that when
data is processed for historical, statistical or scientific purposes,
such data “shall not be regarded as incompatible with the purposes
for which the information was collected” provided that it ‘shall not
be used for any decision concerning a data subject.”*

2% Data Protection Act, article 6(4).
¥ Data Protection Act, article 7(a)(b).
2 Data Protection Act, article 7(c).
¥ Data Profection Act, article 7(d).
% Data Protection Act, article 7(e).
3t Data Protection Act, article 7(f).
32 Data Protection Act, article 7(h).
% Data Protection Act, article 7(i).
3 Data Protection Act, article 8(b).
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The Data Protection (Processing of Personal Data in the Police
Sector) Regulations 2004* deal with the collection of personal data
‘for police purposes ... as is necessary for the prevention,
suppression, investigation, detection and prosecution of specific
criminal offences or for the prevention of real danger, or as specified
in any law.”* This includes collection of personal data by technical
surveillance or other automated means.”

a. Criteria for processing

02.12
Personal data may be processed only when a number of conditions
are satisfied:*

(a) when the data subject has given his or her consent;*” or

(b) when processing is required in the course of performing a
contract or other legal obligation, or in the performance of an
activity carried out in the public interest, or even ‘the vital
interests of the data subject.’

Personal data processing for a legitimate interest of the controller
or of a third party to whom the data is provided, is allowed except
where ‘such interest is overridden by the interest to protect the
fundamental rights and freedoms of the data subject and in
particular the right to privacy.”*

‘The processing of personal data for police purposes shall as far
as possible, be limited” to data necessary ‘to allow the public
authority exercising police powers to perform their functions
according to Law and to fulfil international obligations arising out
of any convention, treaty or bilateral agreement relating to police

% Legal Notice 142 of 2004, came into force on 3" September 2004 by Legal
Notice 399 of 2004.

36 Data Protection (Processing of Personal Data in the Police Sector) Regulations
2004, regulation 5(1).

37 Data Protection (Processing of Personal Data in the Police Sector) Regulations
2004, regulation 5(3).

38 Data Protection Act, article 9.

3 Data Protection Act, article 9(a).

40 Data Protection Act, article 9(f).
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s 41

matters to which Malta is a party.”* When such ‘personal data has
been processed without the knowledge of the person concerned,
the data subject should only be informed, where practicable, . .. as
soon as the object of police activities is no longer likely to be
prejudiced, and if the data are not deleted.”*

‘The communication of personal data between different bodies
exercising police powers shall only be permitted where there exists
a legitimate interest for such communication within the framework
of the legal powers of such bodies.”*

There is provision for transfer of personal data, collected for
police purposes, to foreign authorities* ‘exercising police powers’.
This is allowed ‘if there exists a legal obligation ... or an
international obligation under a treaty, convention or international
agreement on mutual assistance, to which Malta is a party” or if it
is ‘necessary for the prevention of a serious and imminent danger,
or is necessary for the suppression of a serious criminal offence.’

b. Objections to data collection and processing

02.13
The Data Protection Act seems to imply that direct marketing will
be allowed except when the data subject objects to this.* Even
though the subject is given appropriate information of his/her rights
to do so, this article seems to be vague with respect to what “direct
marketing” actually means, and who precisely is going to be the
recipient of this personal data.*

A data subject has the right to object at any time, to the
controller, about the processing of personal data, when there are
‘compelling grounds’ to do so.” He may moreover withdraw his

41 Data Protection (Processing of Personal Data in the Police Sector) Regulations
2004, regulation 6(1).

42 Data Protection (Processing of Personal Data in the Police Sector) Regulations
2004, regulation 5(2).

4 Data Protection (Processing of Personal Data in the Police Sector) Regulations
2004, regulation 8(1).

4 Data Protection (Processing of Personal Data in the Police Sector) Regulations
2004, regulation 9.

45 Data Protection Act, article 10(1).

46 Data Protection Act, article 10(2).

47 Data Protection Act, article 11(1).
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previously given consent, ‘for compelling legitimate grounds
relating to his particular situation.”* Again note that, in contrast
with other international documents/instruments (e.g. the 1997
Council of Europe’s Convention for the Protection of Human Rights
and Dignity of the Huinan Being with regard to the Application of
Biology and Medicine: Convention on Human Rights and
Biomedicine), the data subject has to have compelling reasons to
withdraw from being processed. The onus is thus on the data subject
to show that there are such compelling grounds.

c. Processing sensitive personal data

02.14
Sensitive personal data means ‘personal data that reveals race or
ethnic origin, political opinions, religious or philosophical beliefs,
membership of a trade union, health, or sex life.” Such data may
not be processed, unless the data subject has given his explicit
consent to processing or has made the data public.”’

Sensitive personal data may however be processed under certain
circumstances, including:

(a) when it is in the public interest;”

(b) when processing is considered necessary (e.g. to protect vital
interests of the data subject or other person, or when legal
claims have to be established);™

(c) processing of their members, by foundations or any body of
persons (other than political, philosophical, religious or trade
union entities), provided that data subjects explicitly consent;”

(d) processing for health and hospital care purposes, provided that
it is necessary for preventive medicine, diagnosis, health care
or treatment as well as management of health and hospital
care. In this instance, a “health professional” is a person with a
warrant to exercise a profession regulated by the Medical and

8 Data Protection Act, article 11(2).

49 Data Protection Act, article 12(2). Note absence of reference to genetic data
within this category.

50 Data Protection Act, article 12.

51 Data Protection Act, article 13.

52 Data Protection Act, article 14.
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Kindred Professions Ordinance and ‘any person acting under

the personal direction and supervision of such person may

process such information’;”

(e) for research purposes, provided that the research has been
approved by the appropriate authority.” Here there is a
reference to a research ethics committee, of an institution, being

recognised by the Commissioner.

Processing of data relating to legal offences, criminal convictions
or security measures may be processed only with certain specific
provisos:

(a) that they will be under the control of a public authority, or
authority given by the Minister to any person for this purpose;

(b) that a complete register of criminal convictions may only be
kept under the control of a public authority.”

The processing of sensitive personal data for police purposes is
allowed if ‘this is necessary for the purposes of a particular
inquiry.”*

02.15

The Identity Card Act establishes the requirement for all persons
over the age of 14 years to have a unique identifier. Article 18 of
the Data Protection Act states that the ID number may be processed
only if consent is given. However, the exceptions to this rule include
the ‘importance of a secure identification” and ‘some other valid
reason as may be prescribed” which may be interpreted as giving a
wide berth to situations requiring ID number processing. It is to be
noted that there is considerable objection in countries outside Malta
to allowing a single identifier (such as an identity card number) to
be used for linking such disparate personal information relating to
health, social security, and taxation data. This is considered by
many to be an unacceptable intrusion into one’s privacy.

% Data Protection Act, article 15. Note that the Medical and Kindred Professions
Ordinance is mostly repealed and replaced by the Health Care Professions Act.

5 Data Protection Act, article 16(2).

5 Data Protection Act, article 17.

% Data Protection (Processing of Personal Data in the Police Sector) Regulations
2004, regulation 5(4).
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d. Rights of the data subject

02.16

A data subject has the right to certain information relating to
collection of data, including the identity of the controller, and the
purpose of data collection. S/he is also entitled to information about
who will receive the data including third parties. A subject is entitled
also to know whether s/he is obliged to give the information
requested. S/he also has to know about the ‘existence of the right
to access, the right to rectify, and, where applicable, the right to
erase the data concerning him.””

The right to access to information is highlighted in the Data
Protection Act. A data subject may request information (at no cost,
and without excessive delay) as to whether personal data has been
processed, and if so, information relating to content, source and
purpose of collection and processing, as well as information as ‘to
which recipients or categories of recipients the information is
disclosed.*®

The controller™ is liable to rectify, block or erase any personal
data at the request of the data subject, and moreover to notify the
third party to whom the data has been disclosed.”

Further protective measures relate to particular risks, and in
particular, ‘processing of personal data that involves particular risks
of improper interference with the rights and freedoms of data subjects
shall be submitted for prior checking to the Commissioner.”*"

02.17

The Act provides for the establishment of a Data Protection
Commissioner®” who ‘shall act independently and shall not be
subject to the direction or control of any other person or authority,

57 Data Protection Act, article 19.

58 Data Protection Act, article 21.

% The ‘controller of personal data’ or “controller’ means a person who alone
or jointly with others determines the purposes and means of the processing
of personal data (Data Protection Act, article 2).

0 Data Protection Act, article 22.

1 Data Protection Act, article 34 (1)(a).

62 Data Protection Act, article 36.

63 Data Protection Act, article 37.
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who is appointed for a term of five years,* and whose functions
include:®

(a) maintaining a public register of all processing operations;

(b) verifying whether processing is carried out in accordance with
the provisions of this Act;

(c) taking remedial action, including legal action, relating to reports
of violations of this Act;

(d) encouraging drawing up of suitable codes of conduct by various
sectors;

(e) providing information to the general public relating to this Act.

The Comunissioner has right of access to personal data, and
other relevant documentation relating to processing. S/he has the
power to prohibit the controller of personal data from processing
personal data in any other manner than by storing them. S/he also
‘shall have the same powers to enter and search any premises as
are vested in the executive police by any law as may from time to
time be in force.”*

An Appeals Tribunal is established” with powers to hear and
decide any appeal made to it.*

e. Some comments on the Data Protection Act

02.18
There appears to be lacunae in this Act in relation to health-related
information. The main weaknesses are:

(a) the Act seems to be largely oriented to the role and duties of
the controller. The role of other data gatherers and processors
are not defined. This is particularly relevant in relation to health
related data;

(b) lack of distinction between anonymised data and traceable (e.g.
coded) data;

5 Data Protection Act, article 39.
% Data Protection Act, article 40.
% Data Protection Act, article 41(5).
87 Data Protection Act, article 48.
%8 Data Protection Act, article 50.
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(c) lack of distinction between handling data for statistical purposes
and that relating to other purposes (Note however that data
collected for statistical purposes is dealt with in the Malta
Statistics Authority Act);

(d) there is not sufficient emphasis on the need for informed consent
by the data subject at all stages of manipulation of data. This
holds particularly when third parties become involved;

(e) the Act does not recognise the obvious lacunae in other areas of
data processing, including particularly scientific research where
there is currently no obligation to obtain permission to initiate
any research, or obligation of Ethics Committees to ensure
overseeing of outcomes, etc. ;69

(f) the new field of genomic information has been completely
ignored (merely referred to as ‘health’ data). Various inter-
national bodies have made specific instruments dealing with
this data (See UNESCO, Council of Europe, WHO, etc.);

(g) use of data for purposes other than those for which they were
originally obtained.”” This is contrary to intentions expressed
in recent international Instruments.

02.19

The Professional Secrecy Act, is meant to cover employees of
government, or those employed by any body corporate established
by law,” as well as to any person acting as a consultant to the
Government of Malta or body corporate established by law.”

02.20

The Code of Organisation and Civil Procedure states that: “Unless
by order of the court, no accountant, medical practitioner or social
worker, psychologist or marriage counsellor may be questioned on
such circumstances as may have been stated by the client to the
said person in professional confidence or as may have come to his
knowledge in his professional capacity.”

8 However there is legislation regarding clinical trials, the Clinical Trials
Regulations, SL. 458.43, which addresses these issues. See also Chapter 12:
Research.

70 Data Protection Act, article 13. See also articles 8, 10, 16, 20(4).

71 Professional Secrecy Act, article 2(a)(b).

72 Professional Secrecy Act, article 2(c).

73 Code of Organization and Civil Procedure, article 588(2).

56



02.21

This is also stated in the Criminal Code which makes it an offence
for “any person, who by reason of his calling, profession or office,
becomes the depositary of any secret confided in him’ to disclose
such secret ‘except when compelled by law to give information to a
public authority.’” A number of persons are considered to fall
within the scope this article by virtue of their calling, profession or
office. These are listed in the Professional Secrecy Act and include
members of the medical and healthcare professions, legal professions
and financial institutions.”

02.22

Other persons are considered to be a ‘depository of a secret’ by
reason of being an employee or employer, practitioner or assistant
of a person falling within the scope of article 257 of the Criminal
Code or through obtaining information during the course of
employment by the State.” Further any ‘public officer or servant
who communicates or publishes any document or fact, entrusted
or known to him by reason of his office, and which is to be kept
secret, or who in any manner facilitates the knowledge thereof” is
liable to an offence under the said Code,” unless the act in question
does not constitute a more serious offence as would be e.g. the case
under the Official Secrets Act.

6. Disclosure of Secret Information

02.23
This is allowed under certain circumstances:

74 Criminal Code, article 257.

75 Professional Secrecy Act, article 3(1). These include professions regulated by
the Medical and Kindred Professions Ordinance, (now Health Care Professions
Act), advocates, notaries, legal procurators, social workers, psychologists,
accountants, auditors, employees and officers of financial and credit
institutions, trustees, officers of nominee companies or licensed nominees,
persons licensed to provide investment services, licensed stockbrokers,
insurers (agents, managers, brokers, sub-agents) and officialsand employees
of the State.

76 Professional Secrecy Act, articles 4(1) and 4(2).

77 Criminal Code, article 133.
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(a) when there is authorisation from the person giving the information;”

(b) when such communication is necessary for the performance of
services requested by the person who entrusted the information;”
and

(c) disclosure compelled by law. A person is deemed to be
compelled by law to give information to a public authority
only when there is an express statutory requirement to that
effect.*® ‘A Court may authorise or make an order requiring the
disclosure of secret information pursuant to an express provision
of law for the specific purposes for which that provision was
enacted.”® Where the court authorises such disclosure, ‘such
evidence shall be held in camera and shall only be accessible to
the court and to the parties.”®

It is not an offence to divulge secret information if the
information had already entered the public domain legitimately.*

It is likewise not an offence ‘for a person employed by the
State to communicate secret information to another person
employed by the same State entity or to the Minister responsible
for that entity where such communication is directly necessary for
the carrying out of their respective functions.”®* However, this
may be one source of leakage of secret information, through passage
within governmental departments and ministries.

7. Electronic Data

02.24

Data held in electronic form is further protected by the Criminal
Code as revised in 2001, which relates to unlawful access or use of
information.® It states that:

78 Professional Secrecy Act, article 6(1).

79 Professional Secrecy Act, article 7(1).

80 Professional Secrecy Act, article 8.

81 Professional Secrecy Act, article 9.

82 Professional Secrecy Act, article 9. Official Secrets Act, article 11(3).

8 Professional Secrecy Act, article 10. Note thatin the Data Protection Act, article
12(2)(b), sensitive personal data may only be processed if the subject has
given his consent or made the data public.

84 Professional Secrecy Act, article 11(1).

8 Criminal Code, article 337C.
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‘A person who without authorisation does any of the following
acts shall be guilty of an offence against this article:

(a) uses a computer or any other device or equipment to access
any data, software or supporting documentation held in that
computer or on any other computer, or uses, copies or modifies
any such data, software or supporting documentation;

(b) outputs any data, software or supporting documentation from
the computer in which it is held, whether by having it displayed
or in any other manner whatsoever;

(c) copies any data, software or supporting documentation to any
storage medium other than that in which it is held or to a
different location in the storage medium in which it is held;

(d) prevents or hinders access to any data, software or supporting
documentation;

(e) impairs the operation of any system, software or the integrity
or reliability of any data;

(f) takes possession of or makes use of any data, software or
supporting documentation;

(g) installs, moves, alters, erases, destroys, varies or adds to any
data, software or supporting documentation;

(h) discloses a password or any other means of access, access code
or other access information to any unauthorised person;

(i) uses another person’s access code, password, user name,
electronic mail address or other means of access or identification
information in a computer;

(j) discloses any data, software or supporting documentation
unless this is required in the course of his duties or by any
other law.

Offences are also described in the Electronic Communications
(Regulations) Act, which states that an employee of any electronic
communications network and services is guilty of an offence
if s/he:®

(a) ‘gives any information with regard to any message with which
he becomes acquainted by reason of his office to any person
not entitled to receive such information;

8 Electronic Communications (Regulation) Act, article 35(3).
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(b) wilfully alters or suppresses any message or the designation of
the person to whom it is transmitted or to whom it is addressed,
without a good cause;

(c) wilfully omits, delays or obstructs the transmission or delivery of
any message or cancels or destroys any message or an application
for the transmission of any message without a good cause;

(d) wilfully represents a message as having been sent by a person
other than the sender or as being addressed to a person other
than the addressee, or an application for the transmission of a
message as having been made by a person other than the
applicant, without good cause;

(e) wilfully cancels or destroys any message not addressed to him or an
application for the transmission of a message, without good cause;

(f) unlawfully withdraws from the control of an undertaking, or of
an individual employed or detailed for duty with, or attached
to, an undertaking, a message addressed to another person.’

8. Confidentiality and the Press

02.25
The Press Act stipulates offences that may be committed ‘by means
of the publication or distribution in Malta of printed matter, from
whatsoever place such matter may originate, or by means of any
broadcast.”¥ By using such means to divulge any secret matter
confided to him or her by reason of his profession or calling, such
person ‘shall be liable on conviction to imprisonment for a term
not exceeding three months or to a fine (multa) or to both such
imprisonment and fine.®

Protection of confidentiality of sources is covered and no court
shall require any journalist to disclose the source of information
contained in a newspaper or broadcast for which he is responsible,
‘unless it is established to the satisfaction of the court that such
disclosure is necessary in the interests of national security, territorial
integrity or public safety, or for the prevention of disorder or crime
or for the protection of the interests of justice.”*

87 Press Act, article 3.
88 Press Act, article 8.
89 Press Act, article 46.
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9. Confidentiality Relating to Persons with Disability

02.26

The Commission established by the Equal Opportunities
(Persons with Disability) Act is bound to ensure confidentiality
relating to information, concerning persons with disability. It
states: “The Commission shall deal with all documents and other
information in its possession or under its control, or otherwise
coming to its notice, concerning persons with disability, and all
matters and things relating to such persons, as confidential and
the obligation of confidentiality imposed upon the Commission
shall extend to all the members of the Commission, the Executive
Director and to all the officials and servants of the
Commission.””

Special requirements obtain relating to the confidentiality of
medical information obtained from examination of persons with
disability for employment purposes. Any information obtained
‘regarding the medical condition and history of the applicant in
relation to his disability shall be:

(a) collected and maintained on separate forms;
(b} kept in separate medical files; and
(c) treated as a confidential medical record.””

10. Employment and Confidentiality of Health Data

02.27

The Occupational Health and Safety Authority Act sets up an
Authority whose functions include the collation and analysis of
‘data and statistics on occupational injuries, ill health and deaths,
and on matters ancillary to occupational health and safety.”” Such
data or information ‘shall be deemed to have been given and
received under the obligation of confidentiality.’

%0 Equal Opportunities (Persons with Disability) Act, article 26(3).
91 Equal Opportunities (Persons with Disability) Act, article 8(3).
92 Occupational Health and Safety Authority Act, article 9(2) (h).
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11. Confidentiality and Infectious (Venereal) Diseases

02.28

A medical practitioner has a specific duty to notify certain
particulars, about a patient suffering from venereal disease, to the
Health authorities. The practitioner is required to submit such
information to the authorities, giving ‘particulars as to the patient
and the disease from which the patient is suffering and as to
the person from whom it is suspected that the disease was
contracted.””

The practitioner is required to ‘explain to the patient that all
information supplied will be treated as strictly confidential and
that any communication made in good faith for the purposes of
this Act is exempt from civil or criminal proceedings.”*

02.29

Issues relating to notifiable diseases are discussed in Chapter 3:
The Healthcare Professions - Medical Issues and in Chapter 13:
Public Health Issues. It is worth noting that infection with HIV
virus is now also a notifiable disease in Malta.”

12. Ethics of the Medical and Dental Professions

02.30

In the subsidiary legislation, Ethics of the Medical Profession
Regulations it is stated that: “A medical practitioner must not
disclose voluntarily without the consent of the patient, preferably
written, information, including certification which he has obtained
in the course of his professional relationship with the patient.
Exception to this rule is made only by the requirements of the law.
Medical practitioners are reminded of article 257 of the Criminal
Code,*® which has been discussed above.

93 Venereal Diseases (Treatment) Act, article 3. Similar provisions exist for
notifiable diseases in the Public Health Act, article 31, (not yet in force by
31st December 2005) but there is no mention of confidentiality.

9 Venereal Diseases (Treatment) Act, article 4(1).

9 Government Notice No. 75 of 2004 published in the Government Gazette
of 27th January 2004 in terms of the Public Health Act, article 27(a) ().

% Ethics of the Medical Profession Regulations, SL 94.15, regulation 13(1).
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02.31

Similarly the subsidiary legislation, Ethics of the Dental Profession
Regulations states that: ‘A practitioner must not disclose voluntarily,
without the consent of the patient, preferably written, information,
including certification which he has obtained in the course of his
professional relationship with the patient. Exception to this rule is
made only by the requirements of the law.”

13. Some International Comparisons

02.32

Directive 95/46/EC* issued by the European Parliament in October
1995 is the source directive, which has been transposed
comprehensively into the Data Protection Act. Some of the
differences may be highlighted here.

The Directive has a preamble of 72 ‘recitals’ which give a
background to the Articles in the Directive. This has been omitted
completely from the Maltese Data Protection Act. This can give
rise to some misunderstandings. For instance, Recital 26 refers to
the need that the principle of protection should apply to:

(a) information concerning an identified or identifiable person;

(b) for this purpose account should be taken of all the means, likely
and reasonably, to be used, either by the controller or by any
other person, to identify the said person;

(c) the principles of protection shall not apply to data rendered
anonymous in such a way that the data subject is no longer
identifiable;

(d) guidance to be provided in relation to ways in which data may
be rendered anonymous and retained in a form in which
identification of the data subject is no longer possible.

02.33
Reference is also made in Recitals 39-40 to disclosure of data
collected, namely:

7 Ethics of the Dental Profession Regulations, SL 94.14, regulation 5.

%8 Directive 95/46/EC of the European Parliament and of the Council of 24
October 1995 on the protection of individuals with regard to the processing
of personal data and on the free movement of such data.
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(a) the legitimate disclosure of data to a third party, even if the
disclosure was not anticipated at the time the data were
collected from the data subject. In such a case the data subject
should be informed when the data are recorded or at the latest
when the data are first disclosed to a third party;

(b) however, there is no obligation for this requirement if the
recording or disclosure are expressly provided for by law, or if
the provision of information to the data subject proves
impossible, or would involve disproportionate efforts, which
could be the case where processing is for historical, statistical
or scientific purposes.

This exception may become very important particularly with
respect to examining and manipulating data which had been
collected for one purpose (e.g. medical diagnosis) and retained in
archives for several years, and then used for research purposes,
for instance. It is one way of escaping from the obligation of
informing the data subject (i.e. patient in this case) of the fact that
data obtained from him or her several years previously, were being
manipulated, albeit anonymously.

02.34

The Council of Europe’s Convention for the Protection of Human
Rights and Dignity of the Human Being with regard to the
Application of Biology and Medicine, although not yet law in Malta
is expected to become so in the near future. Chapter III of this
Convention deals with private life and the right to information.
Article 10 states that:

1. Everyone has the right to respect for private life in relation to
information about his or her health.

2. Everyone is entitled to know any information collected about
his or her health. However, the wishes of individuals not to be
so informed shall be observed.

3. In exceptional cases, restrictions may be placed by law on the
exercise of the rights contained in paragraph 2, in the interest of
the patient.
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02.35

These Articles re-affirm the principles contained in the Charter of
Fundamental Rights of the European Union,” and the Convention
for the Protection of Individuals with regard to Automatic
Processing of Personal Data.'® They establish the patient’s right
to know as well as the equally important principle of the right not
to know. Health professionals are obliged to respect both of these
principles.

There are, however, situations where it is considered essential
for the patient to know certain facts, irrespective of whether they
wish to know or not. Such situations include information relating
to predisposition to disease about which they could take active
steps regarding prevention, or when there is a particular risk of
the patient infecting someone else (e.g. a patient with HIV infection
who takes no suitable measure to protect his spouse or partner).

02.36

Restriction of these rights are also highlighted. In the first instance,
there could be situations where such information could be harmful to
the patient. This could be the case in patients with a mental disorder,
from whom information may be withheld for the benefit of the patient.
Likewise, there could be a case where restriction of information would
be necessary to protect the rights of a third party, namely those which
refer to those restrictions “prescribed by law and are necessary in a
democratic society in the interest of public safety, for the prevention
of crime, for the protection of public health or for the protection of
the rights and freedoms of others.""

% Charter of Fundamental Rights of the European Union, article 8.
190 Convention for the Protection of Individuals with regard to Automatic Processing
of Personal Data, article 6.
101 Council of Europe’s Convention for the Protection of Human Rights and
Dignity of the Human Being with regard to the Application of Biology and
Medicine, article 26(1).
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02.37
Article 8 of the Charter of Fundamental Rights of the European
Union'” deals with protection of personal data. It states:

1. Everyone has the right to the protection of personal data
concerning him or her.

2. Such data must be processed fairly for specified purposes and
on the basis of the consent of the person concerned or some
other legitimate basis laid down by law. Everyone has the right
of access to data which has been collected concerning him or
her, and the right to have it rectified.

3. Compliance with these rules shall be subject to control by an
independent authority.

102 This provision has also been incorporated in Part II, Title II, Article II-8
of the Treaty Establishing a Constitution for Europe.
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Chapter 3

The Health Care Professions:
Medical Issues

1. Introduction

03.01
The new Health Care Professions Act, integrates and updates
several aspects of the Medical and Kindred Professions Ordinance,
and the Department of Health (Constitution) Ordinance. Several
aspects of the older legislation are therefore repealed.

This Act defines the several Councils that are responsible for
the various professions, as follows:

(a) Medical Council;!

(b) Pharmacy Council;?

(c) Council for Nurses and Midwives;

(d) Council for the Professions Complementary to Medicine.*

It also defines a “health care profession’ as one which is regulated
by this Act; and ‘health care professional’ as a person who is
authorised to practise a health care profession in accordance with
the provisions of this Act.’

03.02
Medical doctors, dentists, pharmacists and midwives must be in
possession of a “licence’, which means an endorsement issued to a

! Health Care Professions Act, article 9.
% Health Care Professions Act, article 15.
% Health Care Professions Act, article 21.
* Health Care Professions Act, article 26.
% Health Care Professions Act, article 2.



health care professional by the President of Malta. A health care
professional must be registered as a member of one of the health
care professions by the ‘relevant Council” that is:

(a) the Medical Council for medical practitioners and dental surgeons;

(b) the Pharmacy Council for pharmacists and pharmacy
technicians;

(c) the Council for Nurses and Midwives for nurses and midwives;

(d) the Council for the Professions Complementary to Medicine
for the Professions Complementary to Medicine, listed in the
Third Schedule.

03.03
The enactment also employs the concept of a “specialist’, which
means a health care professional whose name is entered in the
appropriate part of the specialist register kept by the relevant
Council.* ‘A “speciality” is such speciality as is listed in the Fifth
Schedule of this Act or as may be prescribed.”” Specialists are
entitled to assume the appropriate professional and academic titles.”
The Act deals with the practice of the health care professions.
For all the professions mentioned above, a number of conditions
are laid down, namely that:

(a) the use of any professional title (including related abbreviations)
corresponding to a health care profession, depends on fulfilling
the required conditions for pursuing that profession;’

(b) one must be a citizen of Malta or a person otherwise legally
entitled or authorised to work in Malta;"

(c) one may not practice any two or more of the health care
professions concurrently," except when the Minister may
(exceptionally) approve; and

(d) one is subject to supervision by the relevant Council.”

¢ Health Care Professions Act, article 2.

7 Health Care Professions Act, article 30(9)(b). At present, there are specialist
registers for medical practitioners and for dental surgeons.

8 Health Care Professions Act, articles 29(2) and (3).

9 Health Care Professions Act, article 3(2).

0 Health Care Professions Act, article 3(3).

" Health Care Professions Act, article 4.

12 Health Care Professions Act, article 5.
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2. The Medical Council

03.04

This Act sets up the Medical Council, consisting of a President,
who is a legal practitioner, appointed by the Prime Minister, and
several medical and dental practitioners appointed or elected as
follows:"

(@)

(b)

one medical practitioner, one dental surgeon and two persons
who are not health care professionals appointed by the Prime
Minister;

one medical practitioner appointed by the University of Malta;

(c) five medical practitioners, at least one of whom must be a

(d)

(@)

(b)

hospital-based specialist and one a general practitioner, elected
from and by all medical practitioners;
two dental surgeons elected from and by all dental surgeons.

The functions of the Medical Council include the following:*

to recommend to the President of Malta the granting or
revoking of licences to medical practitioners and dental
surgeons;

to keep the respective registers up to date;”

(c) to prescribe and maintain professional and ethical standards

(d)

(e)
(f)
(8

for the medical and dental professions;

to set up committees for the purposes of enforcing professional
and ethical standards applicable to medical practitioners and
dental surgeons;

to investigate allegations of misconduct and take disciplinary
action in accordance with article 31 of this Act;

to advise the Minister on any matter affecting the medical and
dental professions; and

to set up registration fees and yearly retention fees.

B Health Care Professions Act, article 9.

" Health Care Professions Act, article 10.

' These include the Medical Register, the Register of Dental Surgeons and
the Specialist Registers according to the Fifth Schedule of the Health Care
Professions Act.
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3. Some Relevant Definitions

03.05
Medical practitioner is not defined in the Health Care Professions
Act. However, in the Medicines Act it refers to a person who is
authorised to exercise such profession under the Medical and
Kindred Professions Ordinance or any other law replacing it.
Therefore one can draw the conclusion that this term would refer
to a health care professional person who possesses a licence granted
by the President of Malta to practise the medical profession in
Malta and whose name is on the Medical Register kept by the
Medical Council.*®

In fact, in the Social Security Act, a ‘medical practitioner’ or a
‘dental practitioner’ means a person who is authorised to exercise
such profession under the Medical and Kindred Professions
Ordinance or any other law replacing the same.

Specialist means a medical practitioner or dental surgeon whose
name is entered in the appropriate part of the specialist register
kept by the Medical Council in accordance with the Health Care
Professions Act.

Medical treatment means medical, surgical or rehabilitative treatment
including any course or diet or other regimen, and any surgical
and pharmaceutical aid."”

Disease includes any injury, ailment or adverse condition, whether
of body or mind."®

Medicinal product means any substance or combination of substances
presented for treating or preventing disease in human beings, as
well as any substance or combination of substances which may be
administered to human beings with a view to making a medical
diagnosis or to restoring, correcting or modifying physiological

16 Health Care Professions Act, article 7.
17 Social Security Act, article 2.
18 Medicines Act, article 2.
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functions in human beings”® The Medicines Act™ classifies medicinal
products according to whether there is, or not, a need for a
prescription.

Practice in respect of any health care professional means the taking
up, and/or, pursuit of the respective profession and includes the
provision of services.”

Good conduct means conduct to the satisfaction of the relevant
Council.®?

Professional and ethical standards include the ‘standards relating to
the general conduct of a member of a health care profession,
including the behaviour of such member towards his client or the
patient under his care or being attended by him, during or
consequential to the exercise of his profession, and the behaviour
of such member towards other members of his profession and
towards members of other health care professions and towards
society.”

4. Licence to Practice

03.06

To practise medicine or dentistry in Malta, one must hold a licence
issued by the President of Malta. To qualify for such a licence,
one must:

(a) be a citizen of Malta or of a Member state or is otherwise legally
entitled or authorised to work in Malta;

(b) be of good conduct; and

(c) have his/her name entered in the Medical Register or the
Register of Dental Surgeons.*

1% Medicines Act, article 2.

2 Medicines Act, article 29.

2 Health Care Professions Act, article 2.

2 Health Care Professions Act, article 2.

B Health Care Professions Act, article 2. See also Department of Health (Constitution)
Ordinance, article 2.

# Health Care Professions Act, articles 7 and 8.
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5. Medical and Dental Specialists
03.07

The Health Care Professions Act” states that no one shall practise
as a specialist unless he is registered in the respective register for
specialists, kept by the Medical Council in the case of medical
practitioners and dental surgeons. This register includes the name
of the doctor or dentist who:

(a) is in possession of a certificate issued by the Specialist
Accreditation Committee for the profession, which shows that
he has completed the prescribed specialist training for the
speciality; or

(b) is in possession of a specialist qualification listed in the Second
Schedule;” or

(c) is in possession of any specialist qualification recognized by the
Specialist Accreditation Committee.

03.08

The Act establishes the Specialist Accreditation Committee (SAC)

for each of the professions, including one for medical practitioners

and another for dental surgeons.”
The SAC is to be composed of the following members:

(a) one member appointed by the relevant Council;

(b) one member, not being a member of the relevant Council,
appointed by the Dean of the relevant Faculty or Director of
the relevant Institute of the University of Malta;

(c) one member, not being a member of the relevant Council,
appointed by the Superintendent of Public Health; and

(d) one member, not being a member of the relevant Council,
appointed by each of the relevant professional associations.”

The functions of the Specialist Accreditation Committee are:”

% Health Care Professions Act, article 29(1) and (4).

% Health Care Professions Act, Second Schedule, Part Ib includes the list of
qualifications in specialised medicine in Member States and Part IIb the
qualifications in specialised dentistry in Member States.

¥ Health Care Professions Act, article 30.

3 Health Care Professions Act, Part II of the Fourth Schedule.

» Health Care Professions Act, article 30(6)(a).
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‘(i) to issue certificates of completion of specialist training in the
specialities listed in the relevant part of the Fifth Schedule,
upon the fulfilment of criteria recommended by the relevant
professional associations listed in the Fourth Schedule;

(ii) to advise the Minister and the relevant Council on issues
concerning specialist training and registration, and any other
matter that may be referred to it;

(iii) to act as the advisory body for training in any of the special
areas of practice;

(iv) to accredit post-graduate training programmes;

(v) to levy such fees for accreditation, as may be prescribed.

6. Consent and the Doctor

03.09

The requirements for informed consent have been discussed in
Chapter 1. It remains the responsibility of a doctor to ensure that
a patient is capable of giving consent and if so, to ensure that all
requirements for giving consent have been met.* Specifically, a
patient must be aware of the following aspects relating to a
procedure:

(a) why the procedure is being performed;

(b) whether there are other alternatives to the procedure;

(c) a brief description of what will take place during the procedure;

(d) information about anaesthesia required: local or general;

(e) mention of significant risks and complications; it is always
difficult to draw the line between too little emphasis to avoid
frightening the patient, and too much, with an aim to reduce
chances of future litigation;

(f) prognosis relating to disease with or without the procedure;

(g) requirements prior to, or following procedures (e.g. fasting,
bed rest, etc.);

(h) whether another doctor will be performing the procedure, in
which case the patient should be told about the possibility of
this;

~ I

% General Medical Council, UK: Seeking Patient’s Consent: the Ethical
Considerations, November, 1998.
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(i) patients should be given time to ask questions, both immediately,
and some time after having considered the problem. They must
be told that they have the right to change their mind prior to
the procedure without this in anyway affecting their medical
care; and

(j) involvement of other persons, particularly students and trainees,
must be discussed and consent given.*

03.10
These requirements hold in all cases but in particular in the
following situations:

(a) Intimate examinations™ These involve examination of the rectum,
groin, breast, vaginal examinations, and examination of male
genitalia. A medical practitioner may be requested by a
Magistrate to perform a body search in the case of a person
suspected of having unlawful drugs concealed on their persons.
In the case of a person of a different sex from the examiner, no
search should be made unless ‘the expert is a medical
practitioner and the person to be searched consents thereto in
writing.”® Moreover, ‘an intimate sample may be taken from a
person arrested only if his appropriate consent is given.”*

(b) Examination under anaesthesia: Where medical students or trainees
are expected to carry out such examinations, specific permission
must be obtained from the patient beforehand. The number of
students and trainees allowed to take part in such examinations
should be strictly limited.

03.11

In case of litigation, any or all of the following might be held
responsible for failing to obtain the required informed consent
from a patient:

31 Some of these points have been incorporated in the Patients’” Charter of
Rights and Responsibilities of St. Luke’s Hospital.

3% Department of Health (UK): Reference Guide to Consent for Examination
or Treatment, March 2001.

% Criminal Code, article 355AQ(2).

% Criminal Code, article 355AW. See Chapter 1 for definitions of
‘appropriate consent’, “intimate sample’” and for legislation regulating
the taking of samples.
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(a) the individual performing the examination or procedure;
(b) supervisors in case of students;
(c) the hospital concerned.

Too often, litigation arises from the fact that there was no
adequate explanation of procedures and, after the procedure, no
attempt is made at admitting that some things might have gone
wrong. Admission of errors is often all that is required to prevent
relations souring and litigation starting.

7. Confidentiality®

03.12
Confidentiality is considered to be one of the most important aspects
of a doctor’s obligations towards a patient. It is emphasised through
several codes of practice, and enshrined within the legislation of
Malta, particularly in the Criminal Code. This provides that: “If any
person, who by reason of his calling, profession or office, becomes
the depositary of any secret confided in him, shall, except when
compelled by law to give information to a public authority, disclose
such secret, he shall on conviction be liable to a fine (multa) not
exceeding twenty thousand liri or to imprisonment for a term not
exceeding two years or to both such fine and imprisonment.’*
The Code of Organisation and Civil Procedure when dealing
with privileged communications, clearly states that: “Unless by order
of the court, no accountant, medical practitioner or social worker,
psychologist or marriage counsellor may be questioned on such
circumstances as may have been stated by the client to the said
person in professional confidence or as may have come to his
knowledge in his professional capacity.””

% The General Medical Council, UK, hasissued a useful booklet on this topic:
Confidentiality: Protecting and Providing Information, April 2004.

3% Criminal Code, article 257.

% Code of Organisation and Civil Procedure, article 588(2). It is to be noted that
the phrase “unless by order of the court’ is not included in article 588(1)
whichrefers torequesting confidential information obtained by an advocate
or legal procurator or clergymen obtaining confidential information
during confession. In other words, doctors may be requested, by a court,
to reveal professionally obtained information, but the legal profession
may not.

75



However article 642 of the Criminal Code® implies that
medical practitioners may not be compelled to reveal a professional
secret, in court. The Code states:

‘(1) Advocates and legal procurators may not be compelled to
depose with regard to circumstances knowledge whereof is
derived from the professional confidence which the parties
themselves shall have placed in their assistance or advice.

(2) The same rule shall apply in regard to those persons who are
by law bound to secrecy respecting circumstances on which
evidence is required.’

03.13

There are situations, however, when a doctor is required to breach
confidentiality. This requirement often puts the doctor in a very
difficult situation, which needs to be negotiated on its own merit.
Situations which require a doctor to reveal confidential information
include:

(a) when required to do so by a court of law, doctors may not
refuse to answer questions.” The court has the power ‘to order
the production of any expert or other witness who shall appear
from the procés-verbal to have been examined at the inquest;
and for such purpose any such expert or witness shall, in all
cases within the jurisdiction of the Criminal Court, be included
in the list of the witnesses of the Attorney General, to be, if
necessary, examined.’ 40

To note also that a magistrate holding an inquest may
‘order the seizure of any papers, effects, and other objects
generally, which he may think necessary for the discovery of
the truth.”*" Papers may include medical records.

(b) notifiable diseases (section 8b);

(c) notification of cancer;

(d) incidents of food poisoning;

(e) accidents at work;

% Criminal Code, article 642.

¥ As required by article 257 of the Criminal Code referred to earlier.
# Criminal Code, article 550(3).

4 Criminal Code, article 554(1).
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(f) births, including still births and abortions;*

(g} deaths;” and

(h) reporting of drug addicts. The Superintendent of Public Health
is required to keep a register with the details of every drug
addict. Every medical or dental practitioner must inform the
Superintendent (on the prescribed form), of every patient under
his care who in his opinion ‘is suffering from any form of
addiction to or dependence on a drug.’* No drug® may be
prescribed unless the addict has been registered by informing
the Superintendent.

One notes also that a person who would otherwise be bound
by professional secrecy may divulge information to ‘a competent
public authority” relating to drug offences under the Dangerous
Drugs Ordinance and the Medical and Kindred Professions
Ordinance but this does not apply to the medical profession.*
Again, the Commissioner of Police, in terms of case law rather than
an explicit provision of the law, is not bound to reveal his/her
sources and hence the courts, both in the UK and in Malta, have
protected the identity of informers.”

It is also normally accepted that a doctor may breach the
confidentiality rule in the following circumstances:

# Civil Code, article 272. Births are to be reported within five days of a
birth at which he attended, in default of the father or anyone else
present at the birth, such as the midwife.

4 Civil Code, article 296 and Certificate of Death, Second Schedule, Medical
and Kindred Professions Ordinance.

™ Registration of Drug Addicts Regulations, SL. 31.21, regulation 3(1).

* Registration of Drug Addicts Regulations, SL 31.2. A “drug’ means a drug
or chemical listed in the Third Schedule to the Medical and Kindred
Professions Ordinance (psychotropic drugs) and any drug to which the
Dangerous Drugs Ordinance refers.

% Criminal Code, article 257.

# Ir-Repubblika ta’ Malta vs. Andrew sive Andrea Facchetti u Frederick Joseph

Attard, 9" June 1994, Kollezzjoni ta’ Decizjonijiet tal-Qrati Superjuri ta’

Malta Vol. LXXVIII, 1994, Pt. 1, p. 100; and Ir-Repubblika ta” Maltavs. Meinrad

Calleja, Court of Criminal Appeal, Superior Jurisdiction, Kollezzjoni ta’

Decizjonijiet tal-Qrati Superjuri ta’ Malta, Vol. LXXXIV, 2000, Pt. 1V,

3.5.2000, pp. 8-9.
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(a) when the patient has given written consent for this to take
place (for instance, for the purposes of research);

(b) when it is considered to be in the patient’s best interest. This
often poses problems as to how a person’s best interests are to
be defined when these do not necessarily agree with the
judgement of the patient;

(c) in the public interest. The rights of a patient cease when the
rights of other persons start. For instance in the case of child
abuse, rape or other serious violence, a doctor must take action
to protect the injured party;

(d) an Act of Parliament requiring the production of information
about patients, e.g. the Notification of Cancer Act and the Data
Protection Act, which refers specifically to ‘sensitive data’
among which is included data relating to health.”

To note also that confidentiality should be maintained even
after the patient’s death.

8. Duties of Medical Practitioners

03.14

The duties of the medical practitioner were clearly enunciated in
the Medical and Kindred Professions Ordinance, but the relevant
article 7 has been repealed by the recent Health Care Professions
Act. However, we believe it is still worth enumerating these duties,”
with reference to other existing legislation:

(a) in cases of urgency, whether by day or by night, to ‘render his
aid and prescribe the necessary remedies’;

(b) to notify the Superintendent of Public Health of any facts or
circumstances touching public health; this includes notifiable
diseases of an infectious nature® with the responsibility for
notification lying also with the person in charge of a laboratory,
which issues a positive result™ (the registration of drug addicts

8 Data Protection Act, article 12(2).

% Medical and Kindred Professions Ordinance, article 7, repealed by the Heaith
Care Professions Act.

% Public Health Act, article 31(1) (not yet in force by 31* December 2005) and
Venereal Diseases (Treatment) Act, article 3.

5t Public Health Act, article 31(2) (not yet in force by 31* December 2005).
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(9)
(d)

(©)

(f)

(8

()

(1)

()

to the Superintendent of Public Health is justified as a public
health issue);*

to notify cases of suspected food poisoning to the Superintendent
of Public Health;”

to notify the Superintendent of Public Health about cases of
disease or incident associated with the patient’s employment.
A list of diseases, for which compensation is available is set out
in the Fourth Schedule to the Social Security Act;

to inform the police of any grievous bodily harm or poisoning
or violent death;

in every case of death, to report to the police in writing,
indicating the cause thereof, using the form set out in the Second
Schedule™ (Death Certificate);

to report, within five days, to the police any birth at which
s/he assisted (unless a midwife was also present), in default
of the father. The duty is mainly the father’s but anyone
present at the birth can, in default of the father, carry that
responsibility;”

when referring a patient to a government hospital, s/he should
give adequate medical particulars concerning the patient, on
the proper forms;

to use the specified forms when prescribing medicinals to a
patient entitled to medical aid under the Social Security Act;
and

to use the correct nomenclature in accordance with the
international classification of diseases of the World Health
Organisation when writing certificates for patients.

Medical practitioners and dentists are also to notify cases of

cancer to the Superintendent of Public Health.”®

52 Registration of Drug Addicts Regulations, SL31.21, article 3(1).

% Unspecified food-borne illness is one of the notifiable diseases in terms of
the Public Health Act, article 27(a)(i). Government Notice No. 75 of 2004
was published in the Government Gazette of 27th January 2004.

5 The Second Schedule is retained in the Medical and Kindred Professions
Ordinance.

%5 Civil Code, article 272.

% Notification of Cancer Act, article 3.

79



a. Emergency situations and duty of care

03.15

A doctor is expected to render his or her services in an emergency.
The Medical and Kindred Professions Ordinance, stated that it
was the duty of every medical practitioner “to practise his profession
whenever he is so required in cases of urgency, whether by day or
by night, and without any wilful delay to render his aid and
prescribe the necessary remedies.”” However, this article has been
repealed by the Health Care Professions Act. Yet it is still
considered as correct responsible practice that no medical
practitioner can deny his/her services when called in an emergency.
In fact the Public Health Act, states that in an epidemic, ‘medical
practitioners exercising their profession within the area affected
by the disease, as well as other medical practitioners engaged by
the Government, shall not refuse to treat persons suffering from
such disease within the area.”*

It might be argued that the word ‘emergency’ has not been
adequately defined; what is considered an emergency by a patient
is not necessarily considered to be so by a medical practitioner.

Certain countries, e.g. UK, consider that there is no legal
obligation to treat people needing medical assistance, such as on
an aeroplane or in the street. Assistance in such a situation is a
matter for personal decision in the spirit of being a good Samaritan.
However, other countries require a doctor to come to the assistance
of a patient in an emergency. This is the case for Germany and
France, for instance, and includes persons who require such help
on one of their airlines. It is worth while pointing out that in such a
situation there is always the possibility of litigation if things go
wrong, however unlikely this may appear to be.

Maltese law refers only to practice within the Maltese islands,
and does not include responsibilities of doctors who happen to be at
a scene of an accident when overseas. There is no obligation imposed
on medical practitioners in Maltese law that require medical practi-
tioners to render services to patients overseas in case of an emergency.”

% Medical and Kindred Professions Ordinance, article 7(1), repealed by the
Health Care Professions Act.

% Public Health Act, article 35.

% This might change for Member States, in line with practice in Europe.
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3.16

The concept of ‘duty of care’ refers to the responsibility that a
person or an organisation has towards a client or patient. In the
case of a doctor, as mentioned above, one assumes that this duty
extends towards a patient under one’s care, but does not extend to
anything like the same extent to a stranger, (although Maltese law
does not make such a distinction). Whether a doctor decides to
give help, including first aid, to a total stranger (‘Samaritan” effect),
is often left to the individual doctor to decide.

In countries such as the UK where a practitioner has a certain
specified number of patients registered with the practice, one would
assume that such a practice, or group of doctors, have a duty of
care towards the registered person who requires their care.

In the case of a hospital, there is obviously a duty of care to
patients for the duration of their stay within the hospital, and for
the necessary follow-up. Hospitals which have an emergency
department have an assumed duty of care to all those who present
themselves with an emergency condition requiring attention. This
duty starts as soon as a patient sets foot within the hospital.

Those hospitals (public or private) which do not have an
emergency department are not obliged to take in patients with an
emergency problem. One would expect, however, that they would
provide every reasonable facility to ensure prompt help to the extent
that they can provide such care.

b. Notification / reporting of cases of disease

03.17

It is the duty of a medical practitioner to report any cases of disease
that can be considered a public health risk, even if this conflicts
with the right of privacy of the individual patient. The following
are specifically mentioned in legislation:

(a) notifiable diseases, including food poisoning - see below;

(b) the Notification of Cancer Act states that ‘every medical
practitioner attending on or called in to visit a patient shall
forthwith, on becoming aware that the patient is suffering from
cancer in any form, send to the Superintendent of Public Health
a certificate stating the name, age, occupation and address of
the patient and the type of cancer from which, in his opinion,

81



the patient is suffering as well as the organ, tissue or site which
is affected by the disease’;”

(c) incidents and diseases connected with one’s employment, were
specifically covered in the Medical and Kindred Professions
Ordinance, article 7, which is now repealed. However, the
appropriate certificate is still to be found in the First Schedule;”

(d) grievous bodily harm, poisoning or violent death, were
specifically mentioned in the Medical and Kindred Professions
Ordinance, article 7, with a duty to inform the police;*

(e) the registration of drug addicts to the Superintendent of Public
Health is also justified as a public health issue and is covered
by the subsidiary legislation, Registration of Drug Addicts
Regulations.”

03.18
This issue is dealt mainly by the Public Health Act, which states
that a medical practitioner who treats or examines a person for a
notifiable disease must report the disease to the Superintendent of
Public Health, on the prescribed certificate.** ‘The person in charge
of a laboratory that receives a primary specimen or sample that
yields a positive result indicating that the patient who supplied the
specimen is suffering from a notifiable disease” also has to report
such findings to the Superintendent according to the prescribed
manner.” The law specifically provides that the reports ‘shall not
require the consent of the person being treated or examined.”*
The Superintendent may require a person to be examined by
a medical practitioner if it is suspected that ‘such person is
suffering from a notifiable disease or if he has an occupation which

& Notification of Cancer Act, article 3.

81 Medical and Kindred Professions Ordinance, article 7(1c). The specific form
is extant in Part 2 of the First Schedule. See also Fourth Schedule, Social
Security Act, which contains a list of diseases for which compensation is
available, which is more extensive than that in the First Schedule of the
Medical and Kindred Professions Ordinance.

82 Medical and Kindred Professions Ordinance, article 7(1d), now repealed.

8 Registration of Drug Addicts Regulations, SL 31.21, regulation 3(1).

8 Public Health Act, article 31(1). Not yet in force by 31% December 2005.

% Public Health Act, article 31(2). Not yet in force by 31 December 2005.

% Public Health Act, article 31(3). Not yet in force by 31 December 2005.

82



is considered capable of spreading disease.” The doctor must
‘provide the Superintendent with a written report.”¥

Moreover the Superintendent may require any person to notify
him of the presence or occurrence of any notifiable disease, any
human pathogenic organisms or any contaminant or even just the
suspicion of any of these.”

03.19

The list of notifiable diseases is issued by the Superintendent, in
terms of article 27.% It includes venereal diseases but these receive
special consideration in the Venereal Diseases (Treatment) Act.
A doctor is bound to report information received from a patient
found to be suffering from a venereal disease. He is expected to
‘send a notice in the prescribed form to the Chief Government
Medical Officer giving the prescribed particulars as to the patient
and the disease from which the patient is suffering and as to the
person from whom it is suspected that the disease was
contracted.”” The doctor must explain to the patient that all the
information supplied will be treated as strictly confidential, and
that such information will be exempt from civil or criminal
proceedings.” The doctor must obtain the patient’s signature or
mark to a statement setting out that patient’s consent to the
proposed transmission of notice.”

03.20

Special precautions and regulations are envisaged in the eventuality
of epidemic disease. In fact the Public Health Act, states that in an
epidemic, “medical practitioners exercising their profession within
the area affected by the disease, as well as other medical
practitioners engaged by the Government, shall not refuse to treat
persons suffering from such disease within the area.’”

% Public Health Act, article 28. Not yet in force by 31¢ December 2005.

% Public Health Act, article 31(4). Not yet in force by 31 December 2005.

% Public Health Act, article 27(a)(i). The Government Notice was issued on
27* January 2004.

™ Venereal Diseases (Treatment) Act, article 3.

! Venereal Diseases (Treatment) Act, article 4(1).

7 Venereal Diseases (Treatment) Act, article 4(2).

7 Public Health Act, article 35. Not yet in force by 1 March 2005.
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It is clear from this article that it is considered an obligation for
the medical practitioner to place oneself at the service of the patient
irrespective of the danger that this imposes on oneself or one’s
family. It is also to be concluded from this article that only medical
practitioners ‘engaged by the Government to give his services in
such district’ are expected to be so responsive to patients’ needs
and not necessarily all medical practitioners not so engaged.

As regards the reporting of cases of food poisoning, previously
covered under the Medical and Kindred Professions Ordinance,
article 7, this is now catered for under the Public Health Act through
the list of notifiable diseases in terms of article 27, where, among
others, are listed, unspecified foodborne illness and salmonellosis.

¢. Death certification

03.21

The doctor in attendance during the last illness has the duty of
reporting the death of the person, without delay, on the specific
form, containing the following information:™

(a) place of death;
(b) cause of death; and
(c) date and time at which death occurred.

This notice is to be delivered to any adult member of the family of
the deceased, or transmitted directly to the relevant police officer,
drawing up the act of death.

Where a doctor was not attending the person who died, the
duty to give notice of such a death devolves on members of the
family or other person occupying the house of the deceased or
other place where death occurred.”

The doctor carries out such a duty by issuing a death certificate
and to do so, must be in a position to state the cause of death. The
appropriate form of the death certificate is given in the Second
Schedule of the Medical and Kindred Professions Ordinance. It
requires the following information:

7 Civil Code, article 296(1) and Form F in Part II of the Schedule.
7 Civil Code, article 297.
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(a) details of the dead person (name, age, L.D., residence, etc.);
(b) details relating to date, time and place of death;

(c) disease or condition leading directly to death;

(d) antecedent causes and diseases; and

(e) other factors contributing to the death.

d. Prescribing

03.22

Only medical or dental practitioners and veterinary surgeons ‘or
other person authorized to prescribe’ under any Act, have the right
to issue a prescription for medicines. In fact, the Medicines Act’
states that ‘it shall not be lawful for any pharmacist to dispense
any medicinal product except on the prescription of a medical or
dental practitioner, veterinary surgeon or other person authorized
to prescribe under this or any other Act, unless the medicinal
product is deemed not to require a medicinal prescription by the
Licensing Authority.’

As a minimum a prescription should contain the date, the
name and the address of the patient, and the name and dose of
each medicine included in the said prescription. It should be
written in an ‘indelible manner’, easily legible, and bearing an
indication of the use to be made of it. It is also mandatory that
it is signed with the name and surname of the person giving it.””
‘The Licensing Authority may by rules prescribe the format,
content and presentation of a prescription required by or under’
the Medicines Act.”

This should hold also for prescriptions written in a hospital
patient’s record. Too often the date is not indicated, or the name of
the doctor is illegible or not indicated at all.

03.23
The pharmacist should return the prescription back to the patient or
other person on his/ her behalf, unless the medicationis a psychotropic

76 Medicines Act, article 81(1) and Third Schedule (3).

77 Medical and Kindred Professions Ordinance, articles 11(2) and 12(1)(2), now
repealed. See also Drugs (Control) Regulations, SL.31.18, articles 7(1) and (2)
for specified psychotropic drugs.

8 Medicines Act, articles 29(2), 30(1)(c) and 82.
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drug or falls under the provisions of the Dangerous Drugs Ordinance.”
The hospital pharmacist will also retain prescriptions for free
medicinals available under the Social Security Act.®

The pharmacist can only dispense the medicine on prescription®
unless the medicine is exempt® or ‘he has a justified reason of
concern that the prescription is false, that the person is misusing
the prescribed medicinal product, or that the medicinal product is
not available or if he has professional reasons for not preparing or
dispensing the prescription.’® Unless the prescriber specifically
requests a branded medicine, the pharmacist is allowed to dispense
‘an equivalent medicinal product having the same chemical entity,
dose, dosage form, formulation and dosage frequency as the
medicinal product indicated on the prescription.”®

‘“When, in dispensing any medicinal product, a pharmacist dis-
covers that there are reasons why the medicinal product should not
be dispensed to the patient or that the dosage regimen indicated on
the prescription goes beyond what can be considered a safe thera-
peutic dose, the pharmacist is bound to draw the attention thereto of
the person prescribing the same and may require such person to
write out in ink or in other indelible manner on the prescription a
statement assuming responsibility for the prescription.”®

(a) Prescribing dangerous drugs, mainly narcotic and
psychotropic drugs

03.24

The Dangerous Drugs Ordinance, states that the Minister responsible
for Public Health may make regulations for controlling the
manufacture, exportation, importation, possession, distribution and
sale of drugs considered especially dangerous.*

7 Prescription Forms for Free Medicinals Regulations, SL 458.24, regulation 4,
covers retention of prescriptions for a) medicines available free under the
Social Security Act and b) psychotropic and narcotic drugs.

8 Prescription Forms for Free Medicinals Regulations, SL 458.24, regulation 4.

8 Medicines Act, articles 81 and 80(1).

82 Medicines Act, articles 29(1)(b) and 80(4).

8 Medicines Act, article 80(1).

8 Medicines Act, article 80(2).

8 Medicines Act, article 80(3).

8 Dangerous Drugs Ordinance, articles 3(1), 9(1)(c) and 22(1D)(b).

86



Part IV of this Ordinance regards cocaine, morphine and
those drugs listed in the First Schedule” and deals specifically
with ‘regulating the issue by medical practitioners of prescriptions
containing any such drug and the dispensing of any such
prescriptions.”®

These prescriptions have to be on the prescribed form, the same
as that for psychotropic drugs.”’ There is specific subsidiary legis-
lation for prescribing and dispensing methadone.” Formulations
that only contain specified small amounts of a narcotic or of cocaine
are exempt from being dangerous drugs and are listed in the First
Schedule, Part 1I1.

Special regulations for distribution of psychotropic drugs,
have been enacted with regard to the powers of the Minister to
‘make regulations for controlling the manufacture, exportation,
importation, possession, distribution and sale of psychotropic
drugs,”” in particular, in relation to ‘prescriptions containing any
such drug or chemical product and the dispensing of any such
prescription.”” These regulations are found in the subsidiary legis-
lation, Drugs (Control) Regulations, where in particular, there is
provision for the special prescription form,” use of which is only
exempted in prescribing to ‘ward patients in government hospitals,
which prescription shall be controlled by the hospital internal
rules.”* The regulations also provide for control cards for narcotic
and psychotropic drugs®and for the maintenance of registers to

8 Dangerous Drugs Ordinance, article 10(1).

8 Dangerous Drugs Ordinance, article 9(1)(c).

% Drugs (Contrel) Regulations, SL.31.18, regulation 7(7) and Seventh Schedule
and Prescription Forms for Free Medicinals Regulations, SL. 458.24, Third
Schedule.

% Methadone Rules, SL 101.06.

# Medical and Kindred Professions Ordinance, article 40A.

2 Medical and Kindred Professions Ordinance, article 40A(1)(a). A list of
psychotropic drugs is included in the Third Schedule of the Ordinance
and in the First Schedule of the subsidiary legislation, Drugs (Control)
Regulations.

% Drugs (Control) Regulations, SL 31.18, regulation 7(1) and Seventh Schedule.
The form is also to be found in the Prescription Forms for Free Medicinals
Regulations, SL 458.24, Third Schedule.

% Drugs (Control) Regulations, SL 31.18, regulation 7(11).

% Drugs (Contrel) Regulations, S1.31.18, regulation 9(1)(a) and Ninth Schedule.
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document any transaction.” The rules also set the amount of drugs
that can be prescribed for professional use.”

e. Assessment of bodily harm

03.25
The doctor is often asked by a court to assess the degree of bodily
harm suffered by an individual.

Bodily harm is defined in the Criminal Code: "Whosoever,
without intent to kill or to put the life of any person in manifest
jeopardy, shall cause harm to the body or health of another person,
or shall cause to such other person a mental derangement, shall be
guilty of bodily harm.””® To note that this definition includes both
physical, as well as, mental harm. It excludes the intention to kill
the person or put his life in “manifest jeopardy’.

It defines bodily harm as either grievous or slight.” Grievous
bodily harm is defined as such:

‘(a) if it can give rise to danger of:
(1) loss of life; or
(ii) any permanent debility of the health or permanent
functional debility of any organ of the body; or
(iii) any permanent defect in any part of the physical structure
of the body; or
(iv) any permanent mental infirmity;

(b) if it causes any deformity or disfigurement in the face, neck, or
either of the hands of the person injured;

(c) if it is caused by any wound which penetrates into one of the
cavities of the body, without producing any of the effects
mentioned in article 218;

(d) if it causes any mental or physical infirmity lasting for a period
of thirty days or more; or if the party injured is incapacitated,
for a like period, from attending to his occupation;

(e) if, being committed on a woman with child, it hastens
delivery.”'”

% Drugs (Control) Regulations, SL 31.18, regulation 4.

% Drugs (Control) Regulations, SL 31.18, regulation 7(3).
%8 Criminal Code, article 214.

9 Criminal Code, article 215.

10 Criminal Code, article 216(1).
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Naturally more serious injuries also constitute grievous bodily
harm, as mentioned in article 218, and more severe punishments
are specified for:

(a) permanent debility of the health or permanent functional debility
of any organ, or permanent defect in any part of the body, or
any permanent mental infirmity;

(b) if it causes any serious and permanent disfigurement of the
face, neck, or either of the hands;

(c) if, being committed on a woman with child, it causes miscarriage.

To note that even when debility of health or functional debility
or mental infirmity or serious disfigurement are only probably
permanent, these are considered to be permanent.'”

Punishment is increased by one or two degrees when com-
mitted on a person of sixty and over or on one with physical or
mental infirmity ‘in consequence of which he is unable to defend
himself adequately.”'*

03.26
As provided in the Social Security Act, with respect to an injury at
work or the development of an industrial disease, if there is
"permanent loss of physical or mental faculty, the person concerned
shall be entitled to Injury Grant or Injury Pension.”'® In assessing
any impairment, the ‘medical panel or the medical officer appointed
by the Minister” has to “take account of all such bodily or mental
impairments (whether or not involving loss of earning power or
additional expense) to which the claimant may be expected to be
subject as compared with a person of the same age whose physical
and mental condition is normal, but excluding any other particular
circumstances with regard to his financial means or resources.'*
The panel must state the degree of ‘impairment in the form of a
percentage’ since less than 20% impairment entitles the injured
person to Injury Grant while impairment between 20% and 89%

101 Criminal Code, article 218(2).

192 Criminal Code, article 222 A. See also article 276 A for theft accompanied by
bodily harm.

105 Social Security Act, article 29(1).

14 Social Security Act, article 29(2).
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entitles the person to Injury Pension, in accordance with the Third
Schedule to this Act. With impairment at 90% or more, the person
concerned shall be automatically entitled to the full rate of ‘Invalidity
Pension or Increased Invalidity Pension or National Minimum
Pension, as the case may be, in accordance with the Twelfth Schedule
to this Act.'®

f. Doctors’ duties on Medical Boards

03.27
A doctor is often asked to sit on committees and boards or may
even be in the employ of an organisation whose aim is to enforce
regulations, which at times may go against the private interests of
the patient concerned.

Examples of such situations are the following:

(@) Medical Board to examine ‘whether a person who has applied
to be registered as a voter or is already registered is disqualified
from being so registered in terms of paragraph (a) of article 58
of the Constitution.” The Board is to consist of three doctors,
one appointed by the Electoral Commission, and one by each
of the political parties.'®

(b) Medical Board appointed by the Commission for the
Administration of Justice."”

(c) Doctors employed by Government and other employers and
companies to check on a patient’s ability to do his or her normal
duties. According to the Public Service Management Code, sick
leave may be verified and in fact, Heads of Ministries/
Departments are authorised to enter into a contract with private
doctors, on an individual or group basis, ‘with a view to
conducting house visits as and when necessary if this is
considered expedient for the better management of their
organisation. Sick leave should be verified in suspected cases
of abuse and when such leave is excessive or regular.”'®

105 Social Security Act, article 29(3) and (4).

196 General Elections Act, article 14(1) and (2).

07 Commission for the Administration of Justice Act, article 10.

18 Pyblic Service Management Code, 6th edition, December 2005, 4.3.2.1.
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03.28

The Code also states that “an officer on sick leave may be visited by
a Medical Board or Medical Officer appointed by Government,
whenever it is considered expedient, with a view to ascertaining
the state of the officer’s health.”'” ‘Heads of Department may request
examination of officers by a Medical Board if they have any doubts
about an officer’s behaviour or about any medical certificate
submitted by their employees.”""

In effect, the specially appointed doctor is asked to check on
the veracity of a colleague’s certificate relating to a person’s state of
health. This often leads to the invidious situation of having one
doctor checking on the report of another. It is to be emphasised
that under no circumstances should clinical details be divulged to
an employer, but only whether, in the doctor’s opinion, a person is
fit to work or otherwise (see above).

Although the Ethics of the Medical Profession Regulations state
that “when it becomes the duty of a practitioner occupying an official
position to see and report upon a case of illness or injury he should
communicate with the patient informing him that it is his right to
ask his practitioner to be present during the examination,” this is
impractical."" However the doctor is to comply with the ethical
guideline to ‘scrupulously avoid interference with, or remarks upon,
the treatment or diagnosis that has been adopted.”™

g. Writing certificates: what responsibility in law?

03.29

Doctors have a duty to provide patients with a certificate to

substantiate a claim for any benefit, pension, allowance or assistance

available under the Social Security Act, including Sickness Benefit,

Maternity Benefit, Medical Assistance and Disability Pension.'”
They also have a duty to provide an assessment of the degree

of disability, which may have important societal issues, ranging

1% Public Service Management Code, 6th edition, December 2005, 4.3.8.1.

110 Public Service Management Code, 6th edition, December 2005, 4.3.8.2.

™ Ethics of the Medical Profession Regulations, SL 94.15, regulation 12(d).

12 Ethics of the Medical Profession Regulations, SL 94.15, regulation 12(d).

"3 Social Security Act. See also above, Section 10a, ‘Disability and the Doctor’
and Chapter 14: Societal Issues.
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from justifying absence from work or school to preventing
dangerous driving or ensuring issues of public health. Doctors
also draw up certificates for exempting witnesses from attending
court.

These duties confer considerable obligations on medical practi-
tioners, which should not be taken lightly. For instance, to certify
that one is sick and unable to attend work has considerable impli-
cations on the economy of any country. Under no circumstances
must doctors be seen to be colluding with employees to deny
employers legitimate continuity of work. Often, in these and similar
circumstances, the doctor is torn between his duties to the patient,
and his duties to society at large.

03.30

Certification of the capacity to drive a vehicle is one such instance.
There are a number of conditions which impair the capacity of a
driver to be in charge of a vehicle, a situation which could be a
source of danger to himself as well as to other members of the
public. Such circumstances may include disability resulting from:

(a) old age and associated physical problems, such as poor eyesight
and lack of concentration;

(b) visual problems (e.g. monocular vision, diplopia, but not colour
blindness);

(c) psychiatric disorders (e.g. schizophrenia);

(d) neurological disorders (e.g. epilepsy); and

(e) systemic disease e.g. diabetes mellitus."™

A doctor has a duty to society to ensure that unsafe drivers are
kept off the road. A certificate relating to ability to drive can be
issued only when one is convinced about the driver’s ability to do
so. If a driver refuses the advice offered, then the doctor is obliged
to inform the licensing authority. A breach of confidentiality in this
respect is done for the greater good of the general public.™”

14 Motor Vehicles (Driving Licences) Regulations, SL 65.18, regulations 27, 28
and Eight Schedule.

115 See also: General Medical Council, UK, booklet: Confidentiality: Protecting
and Providing Information, April 2004.

92



03.31
Another aspect of certificates is that of the information disclosed.
This should be limited to the extent that is needed by the body
requesting the certificate. A medical or dental “practitioner must
not disclose voluntarily without the consent of the patient, prefer-
ably written, information, including certification which he has
obtained in the course of his professional relationship with the
patient. Exception to this rule is made only by the requirements of
the law.” "

These Ethical Regulations expressly lay down that ‘“untrue
certification’ constitutes ‘professional misconduct’ and is liable to
disciplinary action by the relevant Council."”

h. Autopsy

03.32
Autopsy represents a considerable intrusion into the privacy of an
individual, albeit a dead one. Many consider that such a procedure
is incompatible with the concept of dignity of the human body
after death, and therefore permission to hold a post-mortem on a
dear relative is usually given only with reluctance and when a
greater good is to be expected (e.g. increased medical knowledge).

As in other countries, consent for legal post-mortems is neither
asked for, nor required. There is also no mention of any consultation
with next of kin. It is assumed that legal proceedings in such cases
pre-empt any consideration of family feelings since the common
good is the primary objective. However experiments at joint legal/
medical explanatory sessions held with relatives after the autopsy
are being studied.

There are two situations where post-mortem examinations are
considered necessary:

(a) autopsies undertaken for clinical investigation of difficult or
unusual cases, for educational or research purposes; and

(b) in the case of sudden unexplained death, under suspicious or
unexpected circumstances. These include suicide, accidents at

116 Ethics of the Medical Profession Regulations, SL 94.15, regulation 13(1) and
Ethics of the Dental Profession Regulations, SL 94.14, regulation 5.

" Ethics of the Medical Profession Regulations, SL 94.15, regulation 17(a) and
Ethics of the Dental Profession Regulations, SL 94.14, regulation 2.
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work, deaths in custody (e.g. prisoners) and deaths occurring
unexpectedly while in hospital, such as death of a patient
under anaesthesia.

03.33

Maltese legislation does not deal with post-mortems performed for
scientific or medical reasons. These seem to be neither allowed nor
disallowed by law. In former days these were undertaken, if there
were no objections from relatives. These days, specific consent must
be obtained and post-mortems performed only if relatives do not
object. Consent is also required for collection and storage of organs
for teaching or research purposes (including pathological archiving),
and for use in research projects.

03.34
In cases of sudden or violent or suspicious death or of death whereof
the cause is unknown, a report thereof shall be made by the
Executive Police to a magistrate; ‘the magistrate shall hold an inquest
on the body for the purpose of ascertaining the cause of death and
shall, for that object, take all such evidence as may be possible for
him to procure; after taking all the evidence, the magistrate shall
draw up and sign a proces-verbal stating his finding as to the cause
of death.”™

There is further qualification of the type of deaths to be
investigated:

(a) when a person dies while he is imprisoned or detained in any
place of confinement contemplated in the Prisons Act, or while
he is in police custody;"

(b) when a person dies in Mount Carmel Hospital while he is kept
there under a court order."

The Medical and Kindred Professions Ordinance bound a
doctor to report violent deaths and suspected poisoning; the doctor
was ‘to inform the Police, without any avoidable delay, of any
grievous bodily harm attended to by him and of any case in which

18 Criminal Code, article 551(1).
9 Criminal Code, article 551(2).
120 Criminal Code, article 551(3).
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he may have observed in any person signs of poisoning or of
violent death.”"”

The Magistrate is not obliged to establish the precise cause of
death in the medical sense but a doctor has, ‘in every case of death,
to report to the Police the death and the cause thereof in writing” in
accordance with the specified form, that is the Death Certificate.'”
So, naturally in any death where the doctor is unable to write a
Death Certificate, the death must be reported to the Magistrate,
through the local Police.

03.35

In certifying patients as suffering from a disease or injury, or of
dying from a disease, a doctor must use nomenclature in accordance
with the international classification of diseases of the World Health
Organisation.'

The Criminal Code refers to the authority of a magistrate who
may ‘order the disarticle and the internal examination of the body’
where s/he considers this to be necessary.'* For this purpose s/he
may appoint one or more medical experts for ‘establishing the
identity of the body and to ascertain the cause of death.””® They
are empowered also to hear evidence on oath for this purpose.

The magistrate may order the exhumation of a body, as long as
this poses no danger to public health.”

In Malta it has been normal practice to appoint three medical
officers, in keeping with the direction of the Criminal Code in
relation to appointment of experts in uneven numbers,”” although
in most other countries overseas, two are considered adequate.

The law makes no comment on the qualifications necessary for
a medical expert to be appointed by the magistrate. The Criminal
Code states that: ‘In all cases where for the examination of any

2 Medical and Kindred Professions Ordinance, article 7(d), now repealed.

22 Medical and Kindred Professions Ordinance, article 7, now repealed but the
Death Certificate is still extant in the Second Schedule. See Section 8c on
Death certification.

3 Medical and Kindred Professions Ordinance, article 7, now repealed.

12 Criminal Code, article 552(1).

125 Criminal Code, article 552(2).

126 Criminal Code, article 553.

127 Criminal Code, article 650(4).
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person or thing special knowledge or skill is required, a reference
to experts shall be ordered.” **

The Council of Europe is currently working on a Protocol to
the 1997 Council of Europe’s Convention for the Protection of
Human Rights and Dignity of the Human Being with regard to the
Application of Biology and Medicine: Convention on Human Rights
and Biomedicine, dealing with these matters.

9. Professional and Ethical Standards

03.36

As mentioned above, professional and ethical standards refer to
‘the standard of the general conduct of the members of a profession,
as well as the behaviour of such member towards his client or the
patient under his care or being attended by him, during or
consequential to the exercise of his profession.”'”

The Medical Council has the duty ‘to prescribe and maintain
professional and ethical standards for such professions.” The Medical
Council has issued two Code of Ethics, one for medical practitioners
and one for dental surgeons, which have been published as the
subsidiary legislation, Ethics of the Medical Profession Regulations
and Ethics of the Dental Profession Regulations. They include
regulations regarding:

(a) Professional Duties and Responsibilities;
(b} Guidance on Professional and Ethical Conduct; and
(c) Forms of Professional Misconduct.

The relevant Council of a health care profession has the power,
either on the complaint of any person or of its own motion, to
investigate any allegation of professional misconduct or breach of
ethics by a health care professional falling under its supervision.™

The Medicines Act'”' enjoins the Chief Executive Officer and all
other executive officers and employees of the Medicines Authority

18 Criminal Code, article 650(1).

2 Department of Health (Constitution) Ordinance, article 2. See also Health Care
Professions Act, article 2.

130 Health Care Professions Act, article 31(1).

131 Medicines Act, article 12.
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to conform with and abide by any public service values and Code
of Ethics that may be in force from time to time in relation to public
officers."”

a. Unethical conduct

03.37
The Medical Council in such a situation appears to have a fairly
wide latitude in interpreting what is meant by “infamous conduct’
or what is failure to abide by the relevant professional and ethical
standards.

In relation to drug trafficking, the Medical and Kindred

Professions Ordinance enumerates several offences:™

(a) controlling the manufacture, exportation, importation,
possession, distribution and sale of psychotropic drugs,
including non-compliance with conditions of licence for this
purpose;

(b) making any false declaration, or statement for the purpose of
obtaining, whether for himself or for any other person, the issue,
grant or renewal of any licence, permit or authority;

(c) conspiring with others overseas to commit acts which are illegal
in Malta; and

(d) selling or dealing in a drug (whether in Malta or overseas).
This holds both for Maltese citizens as well as permanent
residents.

Other types of professional misconduct include:™

{(a) untrue certification or report;

(b) covering an association with unqualified or unlicensed persons;

(c) contravention of the Dangerous Drugs Ordinance and Drugs
(Control) Regulations; and

(d) advertising, canvassing, lectures, broadcasting, etc. not within
the guidelines of the Medical Council.

32 Code of Ethics for Employees in the Public Sector, Cabinet Office, Office of
the Prime Minister, Valletta, October 1994.

1% Medical and Kindred Professions Ordinance, article 120A.

3 Ethics of the Medical Profession Regulations, SL 94.15, regulation 17.

97



b. Negligence and incompetence

03.38
There is a fine distinction between these two terms:

(a) incompetence refers to the performance of an act which is
considered below the professional standard expected of a
professional due to lack of knowledge or competence;

(b) negligence refers to harm resulting to a patient because the
practitioner failed to take the necessary and expected measures
to prevent them, irrespective of his personal competence.

In practice this is often a distinction without a difference.

Specific issues relating to incompetence may be found in Maltese
legislation. In cases involving involuntary homicide or bodily harm
it states that: “Whosoever, through imprudence, carelessness, un-
skilfulness in his art or profession, or non-observance of regula-
tions, causes the death of any person, shall, on conviction, be liable
to imprisonment for a term not exceeding four years or to a fine
(multa) not exceeding five thousand liri.”**

Specifically relating to incompetence in connection with
pregnancy resulting in ‘culpable miscarriage’, it states that:
“Whosoever, through imprudence, carelessness, unskilfulness in his
art or profession, or non-observance of regulations, causes the
miscarriage of a woman with child, shall, on conviction, be liable
to imprisonment for a term not exceeding six months or to a fine
(multa) not exceeding one thousand liri.” ™

There are two aspects relating to the definition of negligence:

(a) negligence resulting from commission of an act which is below
accepted professional standards: e.g. wrong diagnosis or
treatment; and

(b) negligence resulting from lack of provision of adequate treat-
ment, or quite often from not giving adequate information,
especially warning of risks associated with procedures and
interventions.

135 Criminal Code, article 225.
136 Criminal Code, article 243 A.
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The burden of proving negligence lies with the patient who
takes action against the doctor. He must prove:

(a) that the doctor concerned was in charge of his/her case (i.e.
owed him/her a ‘duty of care’);

(b) that the doctor’s standard of care was below what was to be
expected from a doctor with comparable training and
experience; and

(c) thats/he suffered an injury as a result of the negligence in question.

It is the Medical Council’s responsibility to ensure that all
practitioners maintain adequate standards, and to take the
necessary measures when there is any indication that these have
not been maintained, including erasure of the practitioner’s name
from the register, or suspension for a specified period, determined
by the Council.

Erasure from the register can also follow if in the opinion of the
Council ‘any health care professional is unfit to continue to practise
his profession on account of some physical or mental infirmity.”*”

¢. Abortion

03.39

Essentially the Criminal Code makes it clear that any person who
causes the miscarriage of any woman with child by any medicine
{among other things) shall be liable on conviction to imprisonment
for a term from eighteen months to three years.” This injunction
holds irrespective of whether the woman consents to the procedure
or otherwise. The woman is also guilty if she procures her own
abortion or if she consents."

Moreover, if death or grievous bodily harm ensues from the
attempt to induce a miscarriage, irrespective of whether miscarriage
did actually ensue, the person thus convicted would ‘be liable to
the punishment applicable to wilful homicide or wilful bodily harm,
diminished by one to three degrees.”*” Also: ‘Any physician,

37 Health Care Professions Act, article 38(1).
B8 Criminal Code, article 241(1).

139 Criminal Code, article 241(2).

40 Criminal Code, article 242.
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surgeon, obstetrician, or apothecary, who shall have knowingly
prescribed or administered the means whereby the miscarriage is
procured, shall, on conviction, be liable to imprisonment for a term
from eighteen months to four years, and to perpetual interdiction
from the exercise of his profession.”™*"

This topic is discussed further in Chapter 6: Pregnancy and
the Family.

d. Administering noxious substances

03.40

The Criminal Code specifically forbids the administering or causing
others to take substances injurious to health. It states: “Whosoever
shall, in any manner, maliciously administer to, or cause to be
taken by another person any poisonous or noxious substance capable
of causing any harm or injury to health, shall, on conviction, be
liable to imprisonment for a term from thirteen months to two
years, provided the offence does not in itself constitute the offerce
of homicide, completed or attempted, or a serious injury to the
person.”*?

It is unlawful to supply an officer or man of the regular force
with ‘any drug or preparation calculated or likely to render him, or
lead to the belief that he is, permanently or temporarily unfit for
service, with a view to enabling him to avoid military service,
whether permanently or temporarily, shall be liable on summary
conviction to a fine (multa) not exceeding one hundred liri or to
imprisonment for a term not exceeding six months, or to both such
fine and imprisonment.'*

The administration of noxious substances in relation to abortion
is dealt with further in Chapter 6: Pregnancy and the Family.

e. Disciplinary procedures against medical practitioners

03.41
One of the duties of the Council is ‘to investigate any allegation of
professional misconduct or breach of ethics by a health care

¥ Criminal Code, article 243.
12 Criminal Code, article 244.
43 Malta Armed Forces Act, article 169.
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professional falling under its supervision.™* The Council has the
power to start such an investigation either following a complaint of
any person or on its own initiative.

The Medical Council has the power to discipline medical officers
which includes erasure from the register “on grounds of conviction
or infamous conduct’ if such a person:

(a) has been convicted by any court in Malta of any crime punish-
able by imprisonment for a term exceeding one year or of any
of the crimes mentioned in articles 198 to 205 or in articles 206
to 209 of the Criminal Code; or

(b) has been guilty of professional or ethical misconduct in any
respect; or

(c) in any other manner has failed to abide by the professional and
ethical standards applicable to him. **

The sanctions that the Council can impose for these
infringements vary from a simple cautioning of the individual
concerned, to inflicting a fine, or having one’s name taken off the
register for a period of time, or to erasure from the register.'® The
Council can also “order that the health care professional undergoes
such period of training or practice of the profession under
supervision for such period as the relevant Council may
determine.” "

‘Any inquiry held by a relevant Council shall be without
prejudice to any other criminal, civil, administrative or disciplinary
proceedings which may be taken against the person concerned
under the provisions of any other law.”**

The Department of Health (Constitution) Ordinance sets up an
Acvisory and Executive Board. One function of this Board is ‘to
advise the Minister in respect of disciplinary proceedings against
medical practitioners in the government service in their capacity as
public officers.”™’

4 Health Care Professions Act, article 31(1).

5 Health Care Professions Act, article 32.

6 Health Care Professions Act, article 32(1)(1)-(iv).

7 Health Care Professions Act, article 32(1)(v).

"8 Health Care Professions Act, article 33.

9 Department of Health (Constitution) Ordinance, article 26(1)(d).
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The Prime Minister may make regulations in respect ‘of
disciplinary proceedings against medical practitioners in
government service in their capacity as public officers.” This includes
the appointment of a committee to conduct an inquiry, the persons
appointed as members, the procedure, the representation of the
officer involved, etc.'® Further proceedings may be taken against
the person concerned under the provision of the Criminal Code or
any other legislation."™

f. Employment of doctors who break the law

03.42
The Medical Council in Malta has the power to strike off the register
any person found guilty of misconduct, as already mentioned above.

Since July 2002, in the UK, all NHS employees are requested to
have a re-appointment check. Doctors must declare prior to
appointment whether they have been convicted of an offence or
received a police caution, reprimand or final warning. Doctors must
also declare details relating to criminal offences even when these
occurred several years previously.” In addition, doctors who deal
with patients under the age of 18 years have to declare whether
they had been previously dismissed or even investigated by police
for reasons of misconduct.

In Maltese legislation we find that no person may practise the
medical or dental profession unless ‘he is of good conduct’." There
is however, no obligation on the part of the practitioner to declare
previous convictions prior to applying for an employment position.
It is to be noted, however, that any posts advertised by the
Department of Health require the candidate to be of good moral
character.

It is also proposed that the new Medical and Dental Registers
will include a record of any previous disciplinary action taken by
the Medical Council.

80 Department of Health (Constitution) Ordinance, article 27(1).
151 Department of Health (Constitution) Ordinance, article 27(2).
152 UK: Rehabilitation of Offenders Act, 1974.

158 Health Care Professions Act, articles 7(2)(b) and 8(2)(b).
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g The sick or incompetent doctor

03.43

Doctors also get sick and may require treatment like any other
patient. They may also become incapable of carrying on their job of
caring for their own patients, in which case they should gracefully
acknowledge this fact and retire. There are instances however, where
this may not occur. For example:

(a) Doctors and drug abuse: Doctors, more than any other person are
exposed to drugs and some have become addicted to their use.
In so far as such an addiction does not diminish their capacity
to continue with their work, then this should be a personal
problem only, unless a crime is committed, in which case, the
doctor also becomes liable to criminal prosecution and
disciplinary action by the Medical Council.

(b) HIV positive doctors and operative procedures: Doctors may present
a considerable risk to patients if they themselves suffer from a
serious infectious disease. A surgeon who is HIV positive or
suffers from other serious infectious disease should not operate
on patients because of the danger of transmission of the
disease."™

(c) Alcoholism: The medical profession is not immune to the dangers
of alcoholism. The social habits of an individual are of no
concern to others, as long as patients are not put at risk. When,
however, the addiction has gone so far that it endangers the
health of the patient, then it has far more wide-reaching
consequences.

What is the duty of colleagues when faced with someone who
is blatantly putting patients at risk? Often it is colleagues who
notice that things are beginning to go wrong. Should one try to
protect one’s colleagues and cover-up for them? It is a professional

1% The General Medical Council (GMC), UK, defines a communicable
disease as ‘one that may be transmitted between humans and which
may result in death or serious illness’ (GMC: Serious Communicable
Diseases, October 1997). Examples include: HIV, TB, Hepatitis B and C.
See also Public Health Act and Chapter 13: Public Health Issues for

cefinition of infectious disease in Maltese law.
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responsibility that standards should not be allowed to deteriorate.
If one is in a condition to ensure that the doctor in question takes
remedial action, then that may be all that is required. On the other
hand, if such actions do not achieve their desired result, then more
drastic action must be taken to ensure that such a doctor does not
pose an extra danger to his or her patients.

The Health Care Professions Act states that if it appears to the
Council that any health care professional is unfit to continue to
practise his profession on account of some physical or mental
infirmity, the respective Council shall direct his name to be erased
from the appropriate register.”” Such a practitioner may, when
recovered sufficiently, ask the Council to have his/her name re-
instated.™

The situation arises from time to time where a colleague is
suspected of performing below par. One is often put under pressure
on whether to take any form of action to remedy the situation or
whether to just shrug one’s shoulders, and turn the other way.
Unfortunately, too often, the latter is a common mode of reaction
in most of our population.

Maltese law has no equivalent to the British ‘Public Interest
Disclosure Act’ (1998). This Act, also called the “Whistle Blowing
Act’ is designed to protect anybody who reports to the authorities
anyone who is suspected of behaving unethically, or who in any
way is performing below the expected level of efficiency. The
legislation ensures that such a ‘whistle blower” will not be
victimised.

Several Codes of Ethics designed for the health professions do,
however, emphasise the responsibility that each member of the
profession has in ensuring adequate standards among his or her
professional colleagues, including, when necessary reporting to
the authorities. While this drastic step may not be to everyone’s
taste, and should certainly not be the first line of action, every
professional medical association should ensure that standards are
maintained through regular clinical audit, and should actively take
an interest when suspicion of malpractice is raised.

1% Health Care Professions Act, article 38(1).
1% Health Care Professions Act, article 38(3).
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10. Treatment Issues

a. Disability and the doctor

03.44

The question of disability as it affects the patient is discussed
elsewhere (see Chapter 8: Disability). Here we mention only those
aspects which relate specifically to the medical practitioner who
has to deal with the disabled person.

The Persons with Disability (Employment) Act defines a person
with disability as ‘a person, being over compulsory school age,
who, by reason of injury, disease, congenital deformity or other
physical or mental incapacity, is substantially handicapped in
obtaining or keeping employment or in undertaking work on his
own account, of a kind which apart from that injury, disease,
deformity or incapacity would be suited to his age, experience and
qualifications; and the word “disability”, in relation to any person,
shall be construed accordingly.”

03.45
Medical practitioners who are employed by an employer to examine
a person with disability must be careful not to divulge information
which is irrelevant to the ability of the person to perform the specific
kind of work required of him/her. The Equal Opportunities
(Persons with Disability) Act states that ‘an employer shall not
conduct or require any medical examination or otherwise make
any enquiries of an applicant for employment or of any of his
employees as to whether such applicant or employee is a person
with a disability or as to the nature or severity of such disability
except to ascertain the ability of the applicant to perform job-related
functions or to identify the cost involved in any adaptations that
may be required as a result of such disability."™ In other words,
the report on such a person should only state whether the person
in question can or cannot perform the work requested by the employer.
On the other hand there are situations where an employer might
have a policy of requesting a pre-employment medical examination,
e.g. as a baseline in case of future litigation. In such a case, the
disabled person is treated in exactly the same way as everybody

57 Equal Opportunities (Persons with Disability) Act, article 8(1).
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else, and there is no attempt at discrimination. There is no objection
to such a medical examination.””® However, information obtained
in such a case (as well as in the case of the examination of the
applicant with disability) has to be treated in a different way from
normal procedures, namely, it is:

(a) collected and maintained on separate forms;
(b) kept in separate medical files; and
(c) treated as a confidential medical record.”

03.46

However, information relating to special needs of the disabled
person, once employed, including special accommodation,
restriction on work or duties and information about emergency
treatment that might be necessary, may be relayed to supervisors
or managers, as required without being in breach of this Act.'®
Voluntary medical examinations for compilation of medical histories
for the purpose of a health programme for employees is also
allowed, subject to the provisos of special treatment of information
and of passing necessary information to supervisors.' To note that
a medical examination referred to in this article includes both
physical as well as psychological assessment.* -

Doctors may be employed by employers to check on whether
their employees are fit for work, and whether they are absenting
themselves from work for valid medical reasons. Moreover, doctors
are often called to confirm that a person is unable to attend to work
or school or other duties because of a physical or psychological
disorder. Giving a certificate to this effect has assumed an important
part of a family doctor’s practice. There is no specific legislation
about this in Maltese law.

03.47

With regards to company doctors, the Ethics of the Medical
Profession Regulations state that: ‘When it becomes the duty of a
practitioner occupying an official position to see and report upon a

158 Equal Opportunities (Persons with Disability) Act, article 8(2).
1% Equal Opportunities (Persons with Disability) Act, article 8(3).
160 Equal Opportunities (Persons with Disability) Act, article 8(4)
161 Equal Opportunities (Persons with Disability) Act, article 8(5).
12 Equal Opportunities (Persons with Disability) Act, article 8(6).
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case of illness or injury he should communicate with the patient
informing him that it is his right to ask his practitioner to be present
during the examination. The practitioner seeing the case officially
shall scrupulously avoid interference with, or remarks upon, the
treatment or diagnosis that has been adopted.”'®

In the Social Security Act, a claim for Sickness Benefit, in respect
of the fourth and subsequent day of each spell of incapacity for
work, must be backed by a medical certificate signed by a medical
practitioner, appointed by the Minister for this purpose. The Director
of Social Security may consult, on the medical aspects of the claim,
one or more medical practitioners appointed by the Minister for
this purpose.’*

There is also mention of Maternity Benefit being payable to a
woman upon the submission of a claim on the form provided
‘accompanied by a certificate signed by a person holding the warrant
to practise the medical profession in Malta.”'®

b. Who is responsible for incompetent patients?

03.48
In the case of minors under the age of 18 years, parents have the
responsibility for their care. Where parents disagree with a decision,
which the health care professionals believe is in the vital and best
interest of the patient, then it may be necessary to take the case to
court for it to decide on the best mode of action. Such a decision is
well illustrated with the objections to blood transfusions by persons
of the Jehovah Witness persuasion. Such a case has indeed occurred
locally and a Maltese court has ordered treatment to be given.!®
The Civil Code states that ‘the parents jointly represent their
children, whether born or to be born, in all civil matters.”'” Where
there is disagreement between parents ‘on matters of particular
importance, either parent may apply to the court, which after
hearing the parents and the child, if over fourteen years, shall make

163 Ethics of the Medical Profession Regulations, SL 94.15, regulation 12(d).

164 Social Security Act, article 106(d).

16 Social Security Act, article 72(1).

166 Magistrate Dr. Carmelo Farrugia Sacco decreed thatblood transfusion was
in the interests of a minor on 16™ May 1982.

167 Civil Code, articles 135 and 136(3).
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suggestions in the best interest of the child and the unity of the
family.” The court can authorise the parent whom it considers more
suitable, to protect the interest of the child,'® but it may also ‘give
such directions as regards the person or the property of a minor as
it may deem appropriate in the best interests of the child.”'”

An incompetent patient over the age of 18 should be treated in
his or her best interest. While relatives have no right to impose
their view in such a situation, it is normally considered proper to
consult with relatives and any other person involved in the care of
the patient before taking decisions.

A doctor may examine a minor and prescribe treatment as long as
s/he is convinced that that patient is capable of understanding the
significance of the procedures and interventions. Maltese Law is
generally silent on this subject except for the fact that the Mental
Health Act grants the right of voluntary admission to a mental
hospital, for treatment, to a person who has attained the age of sixteen
years and who is capable of expressing his/her own wishes, ‘not-
withstanding any right of custody or control vested by law in his
parent or tutor.””*This right is not given for entry to other hospitals.

As regards other medical treatment there are usually references
to common law cases in the UK, of which the Gillick case is perhaps
the most notorious. In that instance, the House of Lords ruled that
children under the age of 16 may be mature enough to decide for
themselves."”!

03.49
Prescribing contraceptives for minors has been a bone of contention.
In the UK it is an offence to ‘cause or encourage the commission of

168 Civil Code, article 136(5) lays down the provisions of article 131. See articles
131(3) and 131(4).

169 Civil Code, article 149.

170 Mental Health Act, article 3(2).

71 This is referred to as ‘Gillick competence’: Mrs Victoria Gillick, mother of
four girls under the age of 16, objected to doctors giving contraceptive
(and abortion) advice to her daughters without her knowledge and
consent. The Court, in 1985 ruled against her, Gillick v West Norfolk and
Wisbech AHA [1984] 1 All ER 365. The Court of Appeal [1986] AC112,
[1985] 1 Al ER 830 CA ruled in her favour. The House of Lords [1986] AC
112,[1985]3 All ER 402, HL eventually ruled against, stating that children
who were mature enough could make their own decisions.
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unlawful sexual intercourse with a girl for whom [the] accused is
responsible.” The Lords decided that this does not include a doctor
who prescribes contraception. On the other hand, Lord Scarman
commented: ‘Clearly a doctor who gives contraceptive advice or
treatment . . . with the intention of facilitating her having unlawful
sexual intercourse may well be guilty of a criminal offence.”” In
Maltese law, the Criminal Code,”” refers to anyone who ‘instigates,
encourages or facilitates the defilement of a minor of either sex,’
but it is unlikely that this is ever going to be applied to the case of a
doctor who prescribes contraceptive options.

¢. ‘Best interest’

03.50
The concept of ‘best interest” of the patient has been bandied about
as a yard-stick to use in the case where a patient is incapable of
making an informed decision. At best it is meant to guide the
medical practitioner to act in cases of emergency or other situations,
which require an intervention to take place, when the patient is
incapable of giving consent. On the other hand, it could also smack
of paternalism in that it may assume that the ‘doctor knows best’
and that patients would, as in the past, be only too happy to leave
decisions in the hands of their medical practitioner. The British
Medical Association has issued guidelines in this respect.'”*

A number of issues need to be considered when taking a
decision on behalf of a patient, in the belief that this is in their best
interest. These are summarised as follows:"”

(a) the patient’s own wishes and values, including any advance
statement;

(b) clinical judgement about the effectiveness of the proposed
treatment, particularly in relation to other options;

(c) where there is more than one option, which option is least
restrictive of the patient’s future choices;

172 Gillick case [1986] AC 112, [1985] 3 All ER 402.

17 Criminal Code, article 203A.

174 British Medical Association, Consent Tool Kit, 2001.

75 Baxer Chlog, Brennan M.G., Coldicott Y.(Ed), The Practical Guide to Medical
Ethics. Pastest Ltd, 2002.
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(d) the likelihood and extent of any degree of improvement in the
patient’s condition if treatment is provided;

(e) the views of the parents, if the patient is a child;

(f) the views of people close to the patients, especially close
relatives, partners, carers or proxy decision makers; and

(g) any knowledge of the patient’s religious, cultural and other non-
medical views that might have an impact on the patient’s wishes.

d. Dealing with relatives of patients

03.51

Maltese law does not pronounce on the issue relating to rights of
patients’ relatives. However, it is generally accepted that patients’
relatives have no special rights in law. They cannot demand that
information is filtered through them prior to being given to the
patient. This is particularly the case where a patient specifically
demands that such information is not passed on to the rest of the
family. The only exception to this is the case of patients who are
incompetent of giving informed consent (minors and those with
mental disability). In the case of an emergency, the doctor should
take the necessary action in the best interest of the patient and not
wait for deliberation with relatives.

03.52

There are, however, a number of situations where it is considered
good practice to involve relatives in discussions relating to decisions
taken about a patient. These include:

(@) Advance Directives: these indicate the patient’s wishes at the
time they are made, sometimes years prior to the need for their
activation. In such instances the relatives” wishes should also
be taken into consideration.

(b) Organ Donation: even when a patient carries a donor’s card, it is
the practice in Malta to take the relatives’” views on the matter
and not follow the card’s directive where there is conflict. This
is also the practice in the UK but not in several countries in
Europe (e.g. France, Austria and Italy) where the system of
‘opting out’ exists, namely, that a dead person’s organs are
taken unless the individual has specifically expressed prior
objection to this.
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(c) Post mortem Examination for scientific or diagnostic ends (i.e.
excluding forensic post mortem examinations): in such instances no
autopsy should be performed unless relatives give permission
for the procedure.

e. Advance Directives

03.53

Advance Directives or so called ‘living wills” are directives given
by a person to be actuated at a time when s/he would be incapable
of taking an active decision. For instance a patient may request that
no attempts at resuscitation should be made at any time. It is
generally accepted that patients cannot request specific treatment
through an Advance Directive. Moreover one cannot refuse
treatment when authorised by law or when refusal would constitute
a health risk to others.

Maltese Law is silent on this issue. In the UK, in following such
directives one should ensure that the intervention would benefit
the patient directly, and that one should do only the minimum
necessary to achieve this aim, i.e. not include pre-planned or non-
urgent treatment. In the UK, the person’s right to refuse treatment
as expressed in an Advance Directive was tested and accepted."”
There is however no specific UK legislation to govern Advance
Directives.

As mentioned already, it is also wise to take into consideration
the views of relatives and others who have an interest in the patient.

f. ‘Do Not Attempt Resuscitation” (DNAR) orders

03.54

An area which is often the cause of concern is a notice attached
to the patient’s notes requesting that no attempt should be made
to resuscitate the patient. Such a notice has often caused distress

176 Re C[1994] 1 A1ER 819, (1993) 15 BMLR 77. This was the first case making
a patient’s advance refusal of treatment lega