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In this submission we highlight that there are growing gaps in the mainstream safety net which
are not reliably filled by the patchwork of discretionary welfare services and which are
characterised by underfunding, rationing, and a failure to adhere to core standards on human
dignity to protect against destitution.

e The decade from 2010 to 2020 was a period of unprecedented retrenchment for working age
social security in the UK. Examples include a lower ceiling on housing benefit awards to private
tenants, to cover at most the cheapest 30% of properties in an area, the reduction of housing
benefit awards to under-occupying social tenants, introduction of a cap on household benefit
entitlement, initially set with reference to average earnings and subsequently lowered,
freezing of a range of social assistance awards for four years from 2016 and phased limitation
of child-related awards to two children per household.'

e Promoting employment is often cited as a general justification for various curbs to the
adequacy of social security since 2010. Additional measures have been adopted with the sole
purpose of encouraging or enforcing transitions from out-of-work and low-income social
security benefits to employment, and subsequently to better paid employment. Some of these
have involved increases to in-work benefits or the reduction of the rate at which benefit
payments are withdrawn in response to increases in earned income.

e These measures have come with increased conditionality and a rise in the level of sanctions
applied for non-compliance with job-seeking conditions. While some measure of coercion is
an accepted part of active labour market policies internationally, when jobseeking ‘incentives’
include sanctions that can reduce a childless claimant’s income after housing costs to zero (or
even less), for up to 18 months in some scenarios, there is no plausible way of arguing that
this conditionality regime complies with the right to social security or to an adequate standard
of living, or protects human dignity.? Furthermore, there is strong evidence that, in some cases
at least, this highly disciplinary approach to claimant activation can be ineffective, as caring
responsibilities continue to act as a formidable barrier to employment, or even self-defeating,
as the impact of a sanction and the resulting destitution on mental and physical health prevent
effective jobseeking.*

e Current benefit levels can be considered at an ‘all time low' since their introduction in the
National Assistance Act 1948. Then, unemployment benefit was equivalent to 20% of average
weekly earnings; today’s equivalent (universal credit standard allowance) has fallen to 12.5%.°
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e The most recent uprating (and the uprating of 10.1% planned for April 2023) only means
working age social protection is being maintained at the greatly diminished level of adequacy
it had reached by the late 2010s. Benefits are not being restored to a level that even pre-2010
the European Committee of Social Rights deemed ‘manifestly inadequate’ to comply with the
right to social security.®

e The trend of providing support outside the social security system, through a series of one-off
payments in receipt to claimants of social assistance benefits and through discretionary
payments (in cash or kind) provide some relief from immediate pressures but provide no long
term protection against poverty

e The availability of Discretionary Housing Payment Scheme (DHPs) to meet the shortfall
between benefit entitlement and rent has been cited in defence of various cuts to housing-
related benefits.” However, DHPs are unable to adequately mitigate the cuts to housing benefit
provision because:
¢ Available DHP funds pale in comparison to total deductions. Even at its peak, these only

accounted for 6% of total cuts to housing support.® The Government cut DHP funding in
2022-23 by 29% compared to 2021-22: a £40 million reduction in England and Wales.

e There is significant variation between Local Authorities in how the scheme is
administered. Application processes - such as the assessment of income/expenditure and
the imposition of conditionality - and the amount of money allocated for additional
support varies both by the political make-up and funding constraints faced by individual
authorities.’

e DHPs are not a permanent solution to insufficient housing support. Particularly for
disabled people affected by benefit reforms, DHPs are an insecure means of addressing a
long-term problem. As the Work & Pensions Committee noted, reliance on DHPs to
mitigate the benefit cap means that “many families are not getting the consistent support
they need”."®

e Discretionary payments providing support in a crisis have become the safety net of last resort
for citizens whose ability to meet the basic material requirements of a life in dignity is in
question. The UK-wide system of discretionary support under the statutory Social Fund has
been replaced since 2012 with a mixture of local and national schemes. Coverage ranges from
adequate to hopeless. The absence of any schemes in many parts of England, and the
susceptibility of existing schemes to budgetary constraints, the lottery of access, the intrusive
nature of some schemes, forced reliance on charity even for those able to access support and
the lack of user insight into how schemes could be improved fails to meet basic needs."" The
nationalised approach of the Welsh scheme provides consistency, but a lack of current data
on its effectiveness means few firm conclusions can be drawn about its ability to meet income
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shortfalls.'? The Scottish scheme is embedded within a statutory commitment to dignity and
respect, an important, albeit symbolic framework where the reality may not necessarily meet
the aspiration.” The Scottish Parliament's Social Security Committee cautions against
replacing rights with discretionary payments.' Northern Ireland offers supplementary social
security payments to mitigate against some of the impacts of UK-wide policy, but the recent
independent review is clear that essential needs still remain unmet."

The social security reforms that reduce their adequacy have been defended by government
as increasing fairness in the social security system. That these are ‘fair' is a subjective and
political judgement with which we disagree. What can be more objectively stated is that the
benefit cap and two-child limit break the longstanding, Beveridgean link between benefit
awards and need, measured according to family size and housing costs,'® in favour of an
unjustified retrogression of rights under the International Covenant on Economic, Social and
Cultural Rights (ICESR) which requires that assertions of fairness should not simply be taken
at face value - and that in any event the minimum core obligations are being respected

The questionable adequacy of working age social security creates a built-in vulnerability to
destitution. The most prominent legal definition of destitution - which is by definition a failure
of social security to provide adequate income to meet needs - is where someone does not
have ‘adequate accommodation’ and has no means of obtaining adequate accommodation,
or is unable to meet his or her other ‘essential living needs’.’

JRF research defines destitution as ‘an enforced lack of the following minimum material
necessities: shelter, food, heating, lighting, clothing and basic toiletries or [has] an income level
so low that they are unable to provide these minimum material necessities for themselves'."®
JRF estimates that at least 2.4 million people were destitute in 2019.

JRF's definition overlaps to a considerable extent with the minimum core obligations under
article 9 ICESCR (the right to social security). These are that people are able to access their
subsistence needs, specifically ‘essential health care, basic shelter and housing, water and
sanitation, foodstuffs, and the most basic forms of education.’*®

Legal analysis reveals that, while a range of relevant sectoral legislation exists and establishes
services (social security, asylum support and local government welfare functions) that can, and
to a large extent do, protect against destitution, there is no overarching, enforceable legal duty
on the state to do so. Consequently, there is little obstacle to a Government with a
parliamentary majority cutting or withdrawing forms of support, excluding categories of
people from support or imposing conditions that inevitably render some destitute.°

In the most extreme cases, article 3 ECHR (the prohibition of inhuman or degrading treatment,
article 8 ECHR (the right to respect for private and family life and the home) and the common
law of humanity can offer a measure of protection against street homelessness and starvation.
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However, the standard of living they guarantee remains lower than the destitution threshold
and their scope in this context is not necessarily universal.

e Article 8 ECHR does not often impose a positive obligation to provide material support, but
can do so when necessary to enable family life to continue and secure the welfare of children.?’
This duty, though, can be a very limited one in practice. Considering the case of a destitute
family housed by a local authority in an overcrowded and rodent-infested property, without
support for pregnancy-related needs, toiletries, snacks or children'’s travel costs during school
holidays, the High Court found that the support provided was ‘regrettable’ but not unlawful.??

e The UK currently recognises no absolute legal obligation to prevent destitution: neither the
common law, the human rights framework nor sectoral welfare legislation provides effective
protection against destitution and its effects of destitution, except in extreme circumstances.

e There is a need for a statutory right to protection against destitution to underpin the
development of more effective social and legal protection against the worst forms of poverty
and against which the adequacy of social security benefits can be benchmarked.

e There is historical precedent for a form of statutory protection against destitution in the UK.
The historic duty to relieve destitution, flowing from the Poor Laws, was enshrined in ‘modern’
form in the National Assistance Act 1948. The statutory duty first began to be eroded through
the exclusion of those on strike due to a trade dispute.?® This was later extended to those
subject to immigration control with No Recourse to Public Funds.?*

o Definitively establishing the parameters of the duty and developing an initial draft Bill will be
a significant piece of work in its own right, but it is necessary to reinstate in some form the
last-resort protection against destitution formerly provided for in national systems for the
relief of poverty for the UK to live up to at least the minimum core obligations of the human
rights it has signed up to. In particular, it will be necessary to establish a definitive definition
of destitution, identify a duty bearer and decide on the nature of the duty. At face value it
seems likely that discretionary support must play some role in protection against destitution,
but the extent and nature of this role also demands consideration.

e Our research offers an initial appraisal of the likely pros and cons of different approaches in
drafting statutory protection against destitution that addresses whether destitution would be
better defined by income- or deprivation-based models of destitution; the nature and location
of the duty; whether it would be a negative duty (to avoid taking action that would result in
destitution) or a positive duty (to take measures to relieve destitution); the role of discretion;
and ultimately the role of social security, where the in/adequacy of benefits would be directly
connected to protecting against destitution.®

e We see this measure as directly connected to the need to find better ways to set adequate
levels of social security benefits in the UK.
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