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PREFACE

The contents of this eBook deal with important sabjmatters that are highly
relevant from numerous perspectives.

The primary issue concerns energy supply and salétg current crisis between
Russia and the Ukraine and the resulting reperaasgand conflict) throughout Europe
serve as backdrop to the acceleration of offshateand gas exploration and
exploitation initiatives in the Adriatic and loniéeas that we have witnessed over the
past few years. Activities that call for new redidas and improved cooperation among
the States involved. Which brings us to this bodésond area of interest and some
novel reflections regarding the question of “renefog” cooperation in enclosed and
semi-enclosed seas. It is a known fact that it tkasntention of UNCLOS to highlight
this need to the coastal States of these seagdathat is quite obvious in the Adriatic
as it is, in effect, a “semi-enclosed Sea in a semsiosed Sea”. But we also know that
this need is anything but fulfilled, either in thkediterranean or elsewhere. A great deal
of attention is being given today, for examplethe conflicts and claims of the coastal
States of the South China Sea (also called “Orie®é®”), especially regarding the
exploration and exploitation of energy resourcethdugh much less acute, the
abundance of data available indicates there ieatgleal of disagreement (rather than
cooperation) in the Adriatic also.

This is shown, first of all, by the lack of any iekation agreements concerning the
continental shelf exploitation between States mguirom the disintegration of
Yugoslavia, primarily because of incompatible clairSecondly, by the existence of an
ongoing crisis of the solutions that appeared teeHzeen reached. Good examples are
the Memorandum of Understanding between ltaly anditdMand the agreement
between Greece and Albania, the latter annullethéyConstitutional Court of Albania.
In other cases it is nature itself that complicat@sitions because of the geological and
geomorphologic configuration of the seabed andsthesoil.

To all this we must add the continuing economisisriConsequently, in this sector
also, and as happened in the past with regard @oettploitation of fishing and
environmental governance, coastal States have guedeunilaterally, issuing national
laws and regulations and unhesitatingly attributiigints of exploration, exploitation
and construction of offshore platforms. To this emel also point to Italy's “wait and
see” approach, as it decided to take action (ljatimg the National Energy Strategy
through Law 12.9.14) only after the initiativesather States made it inevitable for it to
do so. Obviously at this point several questionsrgm concerning the sustainability by
such a fragile ecosystem as the Adriatic (and tredidrranean in general) of the
activities currently in progress as well as thasbd implemented in the years to come
in order to provide new sources of energy.

These environmental concerns represent the thpekcasf general interest dealt with
in the contributions that follow. The Mediterrangaonst probably could not assimilate
and overcome an incident of a gravity comparablevibat happened in the Gulf of
Mexico in 2010. The authors of the essays contalrerdin also demonstrate that the
existing legal and operational instruments, bothaorinternational level (UNCLO®
primis) and within the European Union, are obsolete arthmly inadequate to deal
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with the phenomena in question and that what isired at this point (in addition to
cooperation as previously mentioned) is recourgbeaeneral principles of precaution,
prevention and environmental sustainability.

In conclusion, this is a highly useful work, aspiovides information not always
readily available and an in-depth analysis fromedse perspectives (as the authors
belong to different scientific sectors), of a togicat will interest scholars and
researchers in the years to come. It also prowastiie Law of the Sea is in constant
evolution and always of great relevance. Which oamut gratify the President of the
International Association of the Law of the Sea.

GIUSEPPECATALDI
Professor of International Law, University of Naptl'Orientale”
Chairman, Jean Monnet Centre of Excellence on tiséeletion of Migrants Rights in the Mediterranean
President, International Association of the Lawihed Sea



INTRODUCTION

OFFSHORE SHARED NATURAL RESOURCESAND
THE DUTY TO COOPERATE IN A SEMI-ENCLOSED SEA

Andrea Caligiuri

The Adriatic Sea is undoubtedly a semi-enclosedusetr Art. 122 UNCLOS. It
forms a long but relatively narrow gulf, generadlyjgned from northwest to southeast,
toward its only access, the Strait of Otrahfthe Adriatic Sea connects the territories of
seven States: Italy, Slovenia, Croatia and GreEteMember States; two candidate
States, Montenegro and Albania and a potential idatel State, Bosnia and
Herzegovina, which has a portion of territorial seaarounded by the waters of Croatia.

Under Art. 122 UNCLOS, the lonian Sea could alsadmarded as a semi-enclosed
sea when its coastal States — Albania, Greecetalyd- will proclaim their exclusive
economic zones; indeed, a semi-enclosed sea maystotentirely or primarily” of the
territorial seas and exclusive economic zones ofdwmore States.

It has long been recognized that the Adriatic dredlbnian are seas under stress; in
particular, the Adriatic Sea especially in lightitsf semi-enclosed character with limited
water exchange with the Mediterranean Sea. Thenmamnvironment of the Adriatic
and lonian is mainly vulnerable for a worrying candtion of factors: pollution from
land sources and ships, litter, impact on biodigrsoverfishing and coastal
degradation.

Art. 123 UNCLOS states “States bordering an endagesemi-enclosed sea should
cooperate with each other in the exercise of thegits and in the performance of their
duties under this Convention. (..".

! Under Art. 122 UNCLOS, “enclosed or semi-enclosed” means “a gulf, basin or sea surrounded by
two or more States and connected to another stge @cean by a narrow outlet or consisting enticely
primarily of the territorial seas and exclusive Bamic zones of two or more coastal States”.

 The International Hydrographic Organization (IH@fines the boundary between the Adriatic and the
lonian seas as a line running from the ButrintoedR&’mouth (39°44'N) in Albania to the Karagol Cape
Corfu, through this island to the Kephali Cape ¢théwo capes are in latitude 39°45'N), and on ¢o th
Santa Maria di Leuca Cape (39°48'N); see IHinits of Oceans and Seas (Special Publication2&y.

3 Edition 1953, 17.

% The IHO defines the limits of the lonian Sea difes: On the North -A line running from the mouth

of the Butrinto River (39°44'N) in Albania, to Calaragol in Corfu (39°45'N), along the North Coakt
Corfu to Cape Kephali (39°45'N) and from thenc&Cape Santa Maria di Leuca in Italyn the East —
From the mouth of the Butrinto River in Albania dothe coast of the mainland to Cape Mataim.
the South -A line from Cape Matapan to Cape Passero, thenBautpoint of SicilyOn the West Fhe
East coast of Sicily and the Southeast coast bf ttaCape Santa Maria di Leuca”; see IHOMits of
Oceans and Seas (Special Publication No, 28)Edition 1953, 17.

* The peculiarity of closed and semi-enclosed seadso taken into account by the 198§reement for
the Implementation of the Provisions of the Unitéations Convention on the Law of the Sea of 10
December 1982 relating to the Conservation and Mgnaent of Straddling Fish Stocks and Highly
Migratory Fish StocksSee Art. 15 (Enclosed and semi-enclosed seas)mijplementing this Agreement
in an enclosed or semi-enclosed sea, States shallimto account the natural characteristics of sea
and shall also act in a manner consistent with Padf the Convention and other relevant provisions
thereof”.
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One of the most recent problems in the Adriatic bomdan cooperation is related to
exploration and exploitation activities of oil agds by coastal States. There are two
main reasons that make these activities a mattetirett confrontation rather than
cooperation: the absence of delimitation agreemaritse continental shelf between the
States of the former Yugoslavia and the presenasl @nd gas fields that are shared,
because of geological and geomorphologic configumadf seabed and subsoil in the
Adriatic Sea.

In relation to the first element, an example ofahiy between States is a consequence
of the decision of the Government of Croatia toegio some foreign leaseholders the
right to explore and exploit the hydrocarbons iockk 27, 28 and 29 of the Adriatic
Sea, which are located in whole or in part in treitime area claimed by Montenegro.
The unilateral action of Croatia was stigmatizedtbg Government of Montenegro
with two diplomatic notes in 2014 Montenegro asserted that the unilateral action of
Croatia is in violation of th€rotocol establishing an interim regime along tloeithern
border between the two Staies2002, which, in its Preamble’s fourth paragragads:
“Departing from principles of respect for reciprbadligations, non-acceptability of
unilateral acts and bona fide implementation of Pnetocol”; and it is in violation of
the UNCLOS Preamble’s first paragraph which undedithat the Contracting States
are “prompt by the desire to settle, in a spiritraftual understanding and cooperation,
all issues relating to the law of the sea and awdrhe historic significance of this
Convention as an important contribution of the rtemance of peace, justice and
progress for all peoples of the world”. Montenegtso stressed that “the Republic of
Croatia should not establish any valid concessior@ntract on exploration and
exploitation of hydrocarbonates with any companyha world in disputed territory
before the definitive delimitation and demarcatioh the joint state border with
Montenegro, or before two states reach a mutuailbeptable agreement, based on
equitable and just instruments that have been dilrepplied in resolving similar
disputes™

Problems concerning the exploration and exploitatb oil and gas shared deposits
could also arise between ltaly and the Stated#leatit, primarily with Croatia.

It must be observed that the solution to this prblis not in the UNCLOS. This
convention only states that “The coastal State cé®rover the continental shelf
sovereign rights for the purpose of exploring it axploiting its natural resources”
(Art. 77, para. 1). Therefore, the solution can only be through bitdteegotiations
between concerned States.

® SeeCommunication from the Government of Montenegréedl2 July 2014, concerning exploration
and exploitation of resources in the Adriatic Seatlhe Republic of CroatiaCommunication from the
Government of Montenegro, dated 1 December 201Acerning exploration and exploitation of
resources in the Adriatic Sea by the Republic obafia. Both documents are available on
http://www.un.org/Depts/los/LEGISLATIONANDTREATIEBATEFILES/MNG.htm

® SeeCommunication from the Government of Montenegreedi2 July 2014, concerning exploration
and exploitation of resources in the Adriatic Sgale Republic of Croatjait.

" The Secretariat of the Commission of Internatidrak in theMemorandum on the Regime of the High
Seas(UN Doc. A/CN.4/32 (1950), para. 339) proposés grincipe de l'unité du giseménin the bases
of which the rules concerning the delimitation loé tontinental shelf should be supplemented byiapec
agreements to take into consideration that the sitpof natural resources does not coincide with th
limits of the continental shelf. An obligation toaperate is also affirmed by the United Nations &ah
Assembly in resolution 3129 (XXVIII) “Co-operatian the field of the environment concerning natural
resources shared by two or more States” of 13 Dbeed®73 and in resolution 3281 (XXIX) “Charter of
Economic Rights and Duties of States” of 17 Decani®g4 Finally, see UNEPDraft Principles of
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The 1968Agreement between Italy and Yugoslavia concerrtiegCielimitation of
the Continental Shelf between the two CountrigbenAdriatic Seancludes a provision
establishing an obligation to cooperate to resdigputes concerning the exploitation of
shared resources. Art. 2 states: “In case it isrg@oed that natural resources of the sea
bottom or under the sea bottom extend on both saflédke demarcation line of the
continental shelf with the consequence that theuregs of the shelf belonging to one
of the contracting parties can be in whole or irt paploited from the part of the shelf
belonging to the other contracting party, the caimpeauthorities of the contracting
parties will themselves be in contact with one hapwith the intention of reaching an
understanding of the manner in which the aforesasburces shall be exploited
previous to consultations by the holders of anynesa concessions”.A similar
provision is contained in the 1978Agreement between Italy and Greece on the
delimitation of the continentahelf®

Art. 2 found application in the case of the ex@lbdn of the Annamaria gas field, in
the Northern Adriatic. This field is straddling tdemarcation of the continental shelf of
ltaly and Croatia. With a technical agreem€nthe Governments of both countries
agreed on the programs of gas exploitation sigrezdiden the two leaseholders (ENI,
for Italy, an INA, for Croatial] however, they have indicated some conditions for
applying this arrangement. In particular, the yegds exploitation programs shall be
approved by the competent authorities of both Italyd Croatia; any possible
suspension of activities imposed by the competetitagities of one side shall be shared
with the other side; the competent authorities ofhbsides will jointly approve
measurement systems on both platforms; the conipatghorities of both sides will
periodically verify the functioning of measuremesystems on both platforms and

Conduct in the Field of the Environment for the @auice of States in the Conservation and Harmonious
Utilization of Natural Resources Shared by Two ocorélStatesn Report of the Fifth Session of the
Intergovernmental Working Group of Experts on NatiResources Shared by Two or More Stéités
Doc. UNEP/GC.6/17 (1978)) an@ooperation in the field of the environment conaggnnatural
resources shared by two or more Statkes;ision 6/14 of the Governing Council of UNEP {18y 1978)
(approving the principles). For an analysis onldgal implications of the exploitation of sharedural
resources, see M. R.Mi0, The Exploitation of Offshore Transboundary MarinesBurces or those in
Disputed Areas: Joint Development Agreemeint@\. DEL VECCHIO (ed.),International Law of the Sea.
Current Trends and Controversial Issyése Hague, 2014, 281-316.

8 Art. 3 of the 1968 Agreement highlights that irsezof controversy concerning the position of any
installation or equipment with reference to thelof demarcation of the continental shelf, the cetept
authorities of the contracting parties shall detaenby mutual agreement in which part of the caniial
shelf such installations or equipment may be altistuated.

° Art. 2 of the 1979 Agreement:Si un gisement de substance minérale, y comprisaleles et graviers,
est partagé par la ligne de séparation, et si latghu gisement qui est située d’un des cétés digrie de
séparation est exploitable en tout ou en partieaétipd’installations situées de I'autre c6té delleeci,

les deux Gouvernements chercheront, en liaison &etitulaires des titres miniers, s'il y en a,sa
mettre d’accord sur les conditions de mise en atqilon du gisement, afin que cette exploitatioit &o
plus rentable possible et de telle sorte que chaales Parties conserve I'ensemble de ses droitkesur
ressources minérales du sol et du sous-sol de &irao continental. / Dans le cas ou auraient été
exploitées des ressources naturelles d’'un gisesitré d'un coté et de l'autre de la ligne de sépiara

les Parties contractantes mettront tout en ceuvrgrés avoir consulté les titulaires de titres
d’exploitation, s'il y en a, afin de parvenir a aacord sur une indemnisation équitalsle

1% Technical Agreement between the Ministry of EconoBeévelopment of the Italian Republic
(Directorate General for Energy and Mineral Resas}t and the Ministry of Economy, Labour and
Entrepreneurship of the Republic of Croatia (Dimete for Mining) on the Joint Exploitation of the
Annamaria Gas Field in the Adriatic SelaJuly 2009.

! Annamaria Integrated Development and Operating Agrent 19 December 2006.
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certify every three months production and withdravam both platforms in cross-
examination of ENI and INA. Finally, the two Goverants have expected that
modifications of the allocation of reserves and pensation plans on past production
shall be approved by the Ministry of Economic Deyehent of the Italian Republic and
by the Ministry of Economy, Labour and Entrepreséiyp of the Republic of Croatia,
each side referencing in its own acts the quastibebe compensated for past years.

However, Art. 2 of the 1968 Agreement establishésisic cooperation mechanism,
as the Annamaria gas field case shows; succesgaterhl cooperation is basede
factg on an arrangement between companies that haueitaxipn licenses for that
deposit.

Rather, it must be emphasized that, in practice, iftateral agreements between
States that have the same problem of shared resourdhe Persian Gulf, the North
Sea, the Caribbean Sea and the Gulf of Mexico éayndrules more detailed which will
condition the conclusion of an agreement betweercttimpanies that have exploitation
licenses.

In particular, theUS-Mexixo Transboundary Hydrocarbons Agreemsigned in
2012, facilitates the formation of voluntary arrangents — “unitization agreements” —
between U.S. leaseholders and Petréleos Mexicaooghe joint exploration and
development of transboundary reservoirs. It alsoviges appropriate incentives to
encourage the formation of such arrangements ifeservoir is proven to be
transboundary and a unitization agreement is nobtdd. The agreement also provides
that development may proceed in an equitable matimar protects each nation’s
interests. Finally, the agreement provides for amgacooperation between the two
Governments related to safety and the environmantl also provides for joint
inspection teams to ensure compliance with appkcaéws and regulations. Both
Governments will review and approve all unitizati@greements governing the
exploration and development of transboundary resesvunder the agreement,
providing for approval of all safety and environrte@nmeasures.

The US-Mexico Agreement “can potentially gener&ie $ame normative impact as
the 1945 Truman proclamation on the continentalfsH& and it can certainly be a
model to apply in Adriatic and lonian region.

12 M. H. Losa, Who Owns the Oil that Traverses a Boundary on thetiental shelf in an Enclosed Sea?
Seeking Answers in Natural Law through Grotius &wdden in Leiden Journal of International Law
2014, 839-911, 909.
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OFFSHORE HYDROCARBONS POLITICSAND
PoLicy IN THE ADRIATIC AND | ONIAN REGION

ANDREA PRONTERA

SUMMARY — 1. Introduction. — 2. Offshore Oil and Gas Aitids and Perspectives in the Adriatic and
lonian Region. — 3. The International Offshore fadiin the Adriatic and lonian Seas. — 4. National
Offshore Policy in the Adriatic and lonian Regidtistorical Background and Recent Developments.
— 5. Conclusion.

1. Introduction

In recent years, energy security has become a peshiissue on the European
Union (EU) energy policy agenda. The attention tluis new ‘old’ issue has been
mainly driven by the gas crisis between Russialdki@ine at the end of the 2000s and
by the growing tension between Russia and EU afteroutbreak of war in Eastern
Ukraine in 2014. The Adriatic and lonian regioraigery important area for the energy
security strategy of the entire EU, especially wiggard to the diversification of gas
supply (e.g. the development of the Southern Gasdoo), the completion of the wider
European energy market (e.g. Energy Community), @nedincrease in sustainable
production of fossil fuels, owing to the hydrocambreserves located in the Adriatic and
lonian Seas. In particular, after the global finahcrisis and the economic downturn in
Southern Europe, many countries of the Adriatic dowian region, such as ltaly,
Greece, Croatia and Montenegro, have formulated plews for the exploration and
exploitation of their offshore petroleum resouressa strategy to reduce their energy
dependence but also to boost economic recoveryttacting foreign investments and
by exploiting oil and gas rent. These policies esberent with the new ‘EU Energy
Security Strategy’ and have emphasized the impoetaf increasing the EU energy
production from fossils fuels in the next few yehridowever, the relaunch of the
offshore hydrocarbon sector in the region is al$eed by an intra-regional competitive
dynamic; that is, once a country starts to elaleosahew plan to exploit its resources,
other countries which share a common marine bdedet to be pushed to accelerate or
review their plan in order to preserve their owsogces.

In the next section, some basic data about theecuail and gas offshore activities
and their future potential in the EU and the Adciand lonian region are presented.
Then, the paper focuses on the international dirmerd offshore hydrocarbon politics
and on recent developments at the national levé&henmain countries of the region:
Italy, Croatia, Greece, Albania and Montenegro.plarticular, with regard to the
international dimension, attention will be paid ttte emerging pattern of bilateral
diplomacy related to government-to-government nagjohs, cooperation or conflicts

! See theEuropean Energy Security Strategyinal Communication from the Commission to the
European Parliament and the Council, COM (2014)f820, 28 May 2014.
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for the delimitation of the continental shelf ofckastate. For the national level, a brief
case-by-case overview of the historical origins aedent developments in the
hydrocarbon and offshore sector will be provideidaRy, in the conclusion, the paper
reviews the main findings and specifies the maiweds behind the current relaunch of
offshore activities in the Adriatic and lonian regj along with the resulting patterns of
cooperation and/or competition among national govemnts.

2. Offshore Oil and Gas Activities and Perspectives in the Adriatic and lonian
Region

Offshore hydrocarbon production represents an itapbindigenous energy source
for the European Union, especially with regard &dural gas. In 2012, the offshore
crude oil production of the EU-28 corresponded Itoost 9% of the gross petroleum
products consumption, whereas EU-28 offshore gadyation covered 13.8% of the
gross energy consumption. With regard to crudenmilst of production is located in the
North Sea, with the UK as the major contributorjsfollowed by Denmark (18%).
Other important producers are Germany (2.10%), Rwaél.41%), The Netherlands
(1.33%), Italy (0.83%), Poland (0.33%), Spain (0@5Greece (0.17%) and Bulgaria
(0.02%)? With regard to gas, the UK and the Netherlandsehacrucial role, with
54.6% and 25.23% of production, respectively. Otingportant producers are lItaly
(8.06%), Denmark (7.12%), Romania (2.76%), Crodiieb9%), Ireland (0.29%),
Bulgaria (0.25%), Spain (0.08%) and Greece (0.01%).

Table 1. EU Main Oil and Gas Offshore Producersdfd otal EU Production).

Country Oil % Country Gas%
UK 75.3 UK 54.6
Denmark 18.1 Netherlands 25.2
Germany 2.1 Italy 8.06
Romania 1.4 Denmark 7.12
Netherlands 1.33 Romania 2.76
Italy 0.83 Croatia 1.59
Poland 0.33 Ireland 0.29
Spain 0.25 Bulgaria 0.24
Greece 0.17 Greece 0.01

Source: EU Offshore Authorities Group
(http://euoag.jrc.ec.europa.eu/node/63).

With regard to offshore installations, more thaQ @atforms (not counting the large
number of subsea structures connected to thengpanm&ting in the continental shelves
of the European member states. The North Sea sréd@ewith the highest concentration

2 Additional, considerable quantities of oil werdrekted from the continental shelf of Norway. 1r.20
offshore oil production in Norway was almost 78lioit tons, more than 130% of the total European
offshore oil production (http://euoag.jrc.ec.eur@pgnode/63).
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of hydrocarbon offshore activities, which take glao the Danish, Dutch, German,
Irish, Norwegian and UK sections. However, the Atd and lonian Sea basins
represent the second area for hydrocarbon instedtgt mainly due to the offshore
production that is taking place in the Italian ¢oental shelf as well as in Croatia and
Greece (figure 1).

Figure 1. Distribution of Offshore Installations i{@nd Gas)
in the EU and in the Adriatic-lonian Region (Reidc@).

3

Source: EU Offshore Authorities Group
(http://euoag.jrc.ec.europa.eu/node/63).

According to the data on proven hydrocarbon rese(lweth onshore and offshore),
the potential of the Adriatic and lonian regionarwider European perspective is not
impressive: proven oil reserves represent abo @bthe entire European continent
(EU member states plus Norway), whereas provenagesves account for about 2.1%
of the total (table 2).

Table 2. Adriatic-lonian Region (Al) Proven Qil [[Rin Barrels)
and Gas (Trillion Cubic Feet) Reserves by Country.

Country Oil (Bb) Gas(Tcf)
Italy 0.52 2.20
Croatia 0.07 0.88
Greece 0.01 0.04
Albania 0.17 0.03
Montenegro 0 0
Slovenia 0 0
Tot. Adriatic-lonian region (Al) 0.77 3.15
Tot. EU (+Norway) 12 146
%AI/EU(+Norway) 6.4% 2.1%

Sources: U. S. Energy Information Administratioatistics, 2013
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(http://www.eia.gov).

However, these resources can play an importantfrote a regional perspective.
The most promising countries in terms of hydrocagbdevelopment seem to be Italy
and Croatia, followed by Albania for oil and Gredgoegas reserves. In particular, Italy
is the country with the most significant gas reserof the region, and more than the
half of these reserves are located in the Adriaéd (table 3).

Table 3. Italian Offshore Gas Reserves per Mariores.
Source: DGRME (2014).

Gas (million cubic meters)

Marine zone Proven Probable Possiblereserves | % Proven

I eserves r eserves r eserves

Zone A 25.926 18.679 7.981 44%

Zone B 4.444 6.30 1.290 7%
Zone C+D+F+G 5.389 13.210 2.445 9%
Tot Sea 35.758 38.250 11.717 60%
Tot Italy 59.425 63.382 21.684 100%

Note: Zone A and Zone B correspond to the Italiectioens of the Northern Adriatic Sea.

Moreover, these data are incomplete, since apam fthe Italian section, many
portions of the continental shelves of the regi@vehnot been yet explored, and
extensive data are lacking for several areas. Audilly, in the next few years,
according to the recent plans formulated by theegawents of the EU (Croatia and
Greece) and non-EU countries (Montenegro and A#)aim the region, the offshore
activities in the Adriatic and lonian Seas are expe to increase (figure 2).

Figure 2. Marine zones open to offshore exploratiod production activities
in the Adriatic and lonian Seas.

% Data for table 3 and figure 2 are from ‘Lo sfratento sostenibile selle risorse minerarie del mare’
Direzione generale per le risorse minerarie edgatiehe, 2014 (DGRME 2014).
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3. TheInternational Offshore Paliticsin the Adriatic and lonian Seas

Offshore oil and gas activities in the countrieste Adriatic and lonian Sea basins
take place in their territorial sea and off the tamental shelf. Sovereignty over these
areas is established pursuant to the United Nat@os/ention on the Law of the Sea
(UNCLOS), which provides a legal framework for @entracting States for sovereign
rights and jurisdiction concerning their territdriaeas, continental shelves, and
eventually, exclusive economic zones. This legamiwork covers, among other
things, a Contracting state’s rights to naturabueses in those three areas (none of the
countries in the region have established excluscanomic zones), its right to exercise
jurisdiction over them, controls to protect andga@e the marine environment in them,
and claims for compensation. All the states of Alaiatic and lonian region became
parties to the UNCLOS during the 1990s and the g0@able 4).

Table 4. UNCLOS Parties in the Adriatic and loniRegion.

Country UNCLOS
Croatia 1995
Greece 1995
Italy 1995
Slovenia 1995
Albania 2003
Montenegro 2006

However, the regime of bilateral agreements tonui&dite each state’s continental
shelf date back to the 1960dn particular, since the end of the 1960s, théalta
government has negotiated different agreements théhother states of the region in
order to improve the development of its offshorelfogarbon resourcésln 1968, an
agreement between Italy and Yugoslavia was sigfead later Croatia, Montenegro
and Slovenia would become successor states of Yaigasn this agreement). Then, an
agreement between Italy and Greece was finalized9in7, and Italy and Albania
negotiated an agreement in 1992.

With the Albania-ltaly continental shelf agreemeot 1992, the process of
delimitation between the Adriatic’s opposite coasts virtually completed. However,
in the following years, with the breakup of thenf@r Republic of Yugoslavia, the
emergence of four new Adriatic littoral states, BasHercegovina, Croatia,

“ See, Current status of the ratification/accessiche United Nations Convention on the Law of 8ea
(http://www.un.org/depts/los/convention_agreemeatsyention_overview_convention.htm).

® For a detailed account of the bilateral agreemientie Adriatic regions from the 1960s to the 1§90
see Gerald Blake and Dusko Topafpvihe Maritime Boundaries of the Adriatic Sdaternational
Boundaries Research Unit, Maritime Briefing, ValNb. 8, 1996.

® |taly has also negotiated agreement with manyrd@hetes of the Mediterranean Sea (e.g. Francén,Spa
and Tunisia).

" Agreement between Italy and Yugoslavia concerrirgDelimitation of the Continental Shelf between
the two Countries in the Adriatic Se&January 1968.

8 Accord entre la République Italienne et la Répumdicqde Gréce sur la Délimitation des zones du
plateau continental propres a chacun des deux 2dtday 1977Agreement between Albania and Italy
for the determination of the continental shelf a¢te of the two countried8 December 1992.
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Montenegro and Slovenia, significantly complicatieel maritime boundary delimitation
picture in the region. With regard to the Italiaanme border, the problems were easily
solved after Croatia, Montenegro and Slovenia becantcessor states of Yugoslavia
in the 1968 agreement. In 2005, a new agreemeniebet Italy and Croatia was also
signed in order to facilitate the common develophuéra gas field located between the
ltalian and Croatian continental shelVé¢the Annamaria gas field). According to this
framework, in 2009, Italy and Croatia signed a tecél agreement for the joint
exploitation of this gas field (this agreement was renewed in 2013).

With regard to the new Balkan countries, the situehas been more complicated,
and the recent Croatian plan to develop its offshhesources — according to which the
Croatian government has opened twenty-nine offsktweks in the Adriatic Sea to
exploration and exploitation (see the next sectiohps prompted new issues with both
Montenegro and Slovenia. A definitive agreementth@ common delimitation of the
state border at sea among these countries hasehbegn concluded. In particular, an
‘interim regime’ has been at work between Croati &ontenegro since 2002.
However, the government of Montenegro has expressedern about the Croatian
offshore plan. In 2014, the Montenegrin Ministry Fedreign Affairs officially filed a
complaint against Croatia arguing for the inclusminthe Prevlaka peninsula in the
government-issued geographic maps that are offierendterested concessionaires for
oil and gas exploratioff.

With regard to the sea border between Croatia donk8ia, an agreement was first
negotiated in 2001, but the resulting treaty wad smned by the Croatian
government? In the period between 2002 and 2008, no subsamigotiations took
place, but the two governments agreed to resoleadispute with the assistance of a
third party. Accordingly, in 2009, an arbitratiograement was signed, but the process
has not yet been concluded (the arbitral award ldhba final by 2015§* In this
context, the Croatian offshore plan has promptedeaction from the Slovenian
government and could jeopardize the solution oftispute'®

After two years of negotiations, an agreement wlae aigned in 2009 between
Greece and Albania. In particular, the deal washred in April 2009 during a high-
profile meeting between visiting Greek Prime MiaistCostas Karamanlis and his

® Correzione tecnica della linea di delimitazioneliiaCroazia, Comunicato Ministeriale 30 settembre
2005, Rome.

19 Technical Agreement between the Ministry of EconoBévelopment of the Italian Republic
(Directorate General for Energy and Mineral Resas} and the Ministry of Economy, Labour and
Entrepreneurship of the Republic of Croatia (Diette for Mining) on the Joint Exploitation of the
Annamaria Gas Field in the Adriatic SeaJune 2009.

1 Protocol between the Government of Croatia and @mvernment of the Federal Republic of
Yugoslavia, 10 December 2002, establishing a pimvéd cross-border regime on the Previaka
peninsula

2 Montenegro recalled that the Protocol on the Riomal Regime of 2002 obliges the two countries to
refrain themselves from unilateral actions that la@qurejudice the decision of the common bordereat s
and on land. Accordingly for the Montenegrin govaemt, the unilateral acts from Croatia calling paibl
tenders in the southern part of the Adriatic iomgistent with the Protocol (see, ‘Montenegro digjen
Croatian tender for oil and gas exploitation’, 4rihf2014, at http://www.balkaneu.com/montenegro-
objects-croatian-tender-oil-gas-exploitation/).

'3 Treaty Between the Republic of Slovenia and thailitiepof Croatia on the Common State Border
2001.

% See http://www.vlada.si/en/projects/arbitratior/@819.

!5 See ‘Slovenia Fears Croatia's Bidding Round Launchuld Jeopardize Maritime Dispute’, 17 April
2014 (http://www.naturalgaseurope.com/croatia-shisrgnaritime-dispute).



OFFSHOREHYDROCARBONSPOLITICS AND POLICY IN THE ADRIATIC AND |ONIAN REGION 11

Albanian counterpart, Sali Berisha. However, thgnisig of the agreement was
followed by different statements made in the natlanedia by Albanian military and
international law experts, who claimed that theeagrent had been subject to
irregularity and abusive border delimitation. Fallng these public statements, the
issue was addressed by the Albanian Constitutidailirt, which nullified the
agreement due to ‘procedural and substantial wwiat of the constitution and the UN
Convention of the Law of the S&%.

In summary, as far as the situation of the maritboeder delimitation in the Adriatic
and lonian region is concerned, Italy is the ondyrdry that has signed international
agreement with all the relevant parties. Moreoweehnical cooperation between Italy
and Croatia has been established for the jointIdpaeent of some gas fields in the
Adriatic Sea (table 5). Unresolved issues still aembetween Croatia and Slovenia,
Croatia and Montenegro, and Greece and Albaniaremisethe marine border between
Montenegro and Albania has not yet been definddgts).

Table 5. Maritime Border Delimitation Agreementsiiss in the Adriatic and lonian Region (2014).

Italy Croatia Greece Albania M ontenegro Slovenia
Italy IAITA 1A IA IA IA
Croatia IAITA IR/U* u*
Greece IA u*
Albania IA u* No
M ontenegro 1A IR/U* No
Slovenia IA u*

Note: IA = intergovernmental agreement; TA = teclahi@greement; IR = interim regime; U* = unresolvessues;
No = marine border/no agreement; Orange square =nmarine border.

4. National Offshore Policy in the Adriatic and lonian Region: Historical
Background and Recent Developments

Italy

Offshore activities in the Italian territorial saad continental shelf date back to the
1950s, when the first oil wells were drilled offeticoast of Sicily and the first gas was
found in the Northern Adriatic Sea by the state-edvnompanies Agip and ENI.

In 1957, a new public agency was established tanpte the development of
national resources and to manage the sector, thdiNfficio Nazionale Minerario
Idrocarburi), which later became UNMIG (Ufficio Namale Minerario per gli
Idrocarburi e la Geotermia) under the DGERM (Dioe® Generale per le Risorse
Minerarie ed Energetiche) of the Ministry of EcononDevelopment. In 1967, the
legislative framework for offshore activities waset 2up with Law No. 613, which
defined the regime for exploration and exploitatiminoffshore resources and which
identified the marine areas open for such actwitla particular, Law No. 613 defined

16 See ‘Albanian constitutional court nullifies marie boundary agreement with Greece’, 10 February
2010 (https://www.dur.ac.uk/ibru/news/boundary_n@itsmno=9534).
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five marine areas (so-calledone maring A, B, C, D and E, in which offshore
activities should have been developed by operatfies obtaining a concession from
the Ministry of Economic Developmét(the so called titoli minerari). In the
following years, others marine areas were openeaffshore activities, including zone
F in 1975 (with the Ministerial Decree 13/06/75daone G in 1981 (with Ministerial
Decree 26/06/81).

Until the 1980s, offshore activities increased, different factors at the end of the
decade reversed this tretfdAt the beginning of the 1990s, various measuregewe
enacted by the government to comply with EU reguéets and to relaunch the sector.
In 1996, with the Legislative Decree no. 625, Itajyplied directive 94/22/CE, which
opened the sector to competition and reviewed timei@ fees for concession and the
royalties regime. It also provided a distributidrtite royalties between the state and the
sub-national governments, that is, municipalities segions.’

Despite the new legislative framework, offshorendtoes continued to decrease in
the 1990s and 2000s. During the 2000s, other clsaimgéhe royalties regime were
enacted, and new procedures to hasten the authomizarocesses for granting the
license for exploration and exploitation were ekshled. Nevertheless, the new
measures did not reverse the trend, and offshdnates continued to decrease. At the
beginning of the 2010s, in response to the concexated by the Deepwater Horizon
disaster in the Gulf of Mexico, the government éedcthe Legislative Decree
128/2010, which imposed a ban on research, exparar exploitation of oil and gas
in coastal and marine areas protected in any dgpfmi environmental purposes, as
well as outside it, in marine areas within twelviéeshof the protected areas. Moreover,
Legislative Decree 128/2010 provided the same pitatin, applicable only to liquid
hydrocarbons, within five miles from the Italiansetines. This decision was reviewed
in 2012 with Legislative Decree 83/2012, accordiogvhich the ban established with
the previous decree was applied only for new ragu@®. according to the new law,
continuing hydrocarbon exploration and productiotivéties is allowed in areas located
within twelve nautical miles for concessions andy@ng authorization procedures at
the date of enforcement of Legislative Decree 128/Mowever, the Legislative Decree
83/2012 extended the ban on hydrocarbon reseatphgration and exploitation within
the twelve miles to the entire national coastalrpeter. In accordance to this measure,
the Minister of Economic Development, with a Mieisal Decree issued on 9 August
2013, redefined the Italian marine areas open ydrdtarbon activities. As a result, the
total extension of the Italian marine zones opesuith activities was reduced from 227,
160 to 139,656 square kilometres (figure 3).

" The Italian concession regime was originally swred into three different type of licenses: a
‘prospecting permit’, an ‘exploration license’ aadproduction license’. This regime has been rdgent
reviewed with Law No. 164 of 11 November 2014.

18 | 'upstream petrolifero in Italia: normative, sta® prospettiveDirezione Generale per 'Energia e le
Risorse Minerarie, Ministero dello Sviluppo EconomiRome, 2008.

9 In particular, with regard to offshore activitiexcated in the Italian territorial sea (within 13les)
royalties are to be given to the Regions, whereathk oil or gas fields located in the Italian tinental
shelf they are entirely at disposal of the State.
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Figure 3. Italian Marine Zones Open to Hydrocarbactivities.
Pre-2013 (Left) and Post-2013 (Right)
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Source: Ministerial Decree 9 August 2013 (Annexes@ D).
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In 2013, with the National Energy Strategy (‘StgpéeEnergetica Nazionale’, SEN),
the Italian government decided again to take aditoimprove domestic hydrocarbon
production, both onshore and offshore, in ordeerbance its energy security, reduce
its dependence on foreign countries, and to bamstanic growttf° The SEN also set
very ambitious targets for oil and gas nationaldpicgion by 2020 (+ 46% for gas and +
148% for oil starting from the quotas of 2011). Maver, to support domestic
hydrocarbon development, the government proposedftom the concession regime
by providing a single concession instead of twoas&@ concessions (one for
exploration and one for production) and by recduairey the decision-making
processes on onshore activities to overcome regamhlocal opposition. Accordingly,
on 13 September 2014, the new ltalian governmenlatteo Renzi enacted the so-
called ‘Unlock Italy’ Sblocca Italid Law (Law Decree of 12 September 2014,
No0.133), which introduced some relevant changestpstream sector governarféén
particular, with regard to the provisions whichoatdfect the offshore sector, the new
law introduced a ‘Sole Concessiomitolo Concessorio Unige which includes both
exploration and production activities, and it ebthied that the procedure for the award
of the Sole Concession must be completed within d&gs. Moreover, the new law
provided for the issuance of temporary experimeotaicessions designed to last five
years in the Gulf of Venice in the Northern Admatea, in order to ‘preserve the
national resources of hydrocarbons located in ## and in the continental shelf in
areas in the vicinity of the areas of other coastantries which are undergoing

%0 SeeStrategia Energetica Nazionalmter-Ministerial Decree 8 March 2013.

I The Decree ‘Unlock Italy’ has been converted ibéav No. 164 of 11 November 2014. However, the
new Law has raised many concerns and protests ffmnlitalian Regions, since it produces a
recentralization of the decision-making processceomng upstream activities. Currently six Italian
Regions (Abruzzo, Campania, Lombardia, Marche, iBugand Veneto) have appealed to the
Constitutional Court against the articles 37 andBhe Law Decree of 12 September 2014, No.133.
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exploration and production activitie€’. This measure was intended in particular to
respond to the new offshore Croatian plan and és@we the Italian resources at the
marine border between the two countfiéssinally, the new law assigned to the
Ministry of Economic Development in cooperation lwithe Ministry of the
Environment (and with the Italian Regions for onghactivities) the task to elaborate a
plan to identify the areas in which exploration gndduction activities will be allowed
in the next few years.

Greece

Hydrocarbon exploration activities in Greece bedarnng the 1960s and have been
conducted both by private companies and the Minigif Industry. The first
hydrocarbon resources were discovered in the aféshiea of the Isle of Thasos by the
company Oceanic. These discoveries stimulateddliergment to create a state-owned
company (DEP) in 1975 to promote hydrocarbon expion and exploitation. In 1976,
the government also enacted the first comprehensgislative framework for the
exploration and development of hydrocarbons (Law M68). Then, in 1985, the
government created another state-owned companyD#R EKY (a subsidiary of
DEP), to improve upstream activities and to marthgeconcession for exploration and
exploitations in the hands of private companiesfsgqguently, the government granted
about twenty-four areas, both onshore and offshioréje two state-owned companies
to develop the country’s domestic resources. In5199e legislative framework
changed with the transposition at the nationallle¥¢he directive 94/22/EC with Law
No. 2289, which opened the sector to competition1996, the government launched
the first international licensing round to grantwneoncessions for exploration and
exploitation in six areas onshore and offshorehm Patraikos Gulf in the lonian Sea.
However, the research activities did not produee @kpected results, and in practice,
they were terminated by the beginning of the 2000 first efforts to relaunch the
sector traces back to the 2007, when the governtmoeit over the concessions that
were previously granted to the state-owned comgaldieP and DEP EKY. Since the
explosion of the debt crisis in 2009-2010, thiatsiyy has been improved. In particular,
with Law No. 4001, the legislative framework foragting the rights over exploration
and exploitation was modified in 2011 in order ftiraet international companies.
According to Law 4001/2011, a new public agency weatablished (the Hellenic
Hydrocarbons Management Company, HHRM SA) to manlageelationship between
the government and the companies involved in uastractivities. Moreover, with the
new law, three different procedures could be usethb HHRM SA to grant the right
of hydrocarbon exploration and exploitation on beb&the state: 1) an invitation to
tender for specific areas previously approved by ¢cbmpetent Greek authority (the
Minister of Environment, Energy and Climate Chang2) a submission of an
application by an interested entity for areas kti@ate not been yet defined (and that then
have to be approved by the Minister of Environmé&migrgy and Climate Change) and
3); an open invitation (open door) for the expressif interest when the area for which
the concession is requested is available on a permbdoasis or has been the subject of

22 Law Decree of 12 September 2014, No.133, artpag. 10.

% See, for example, the statement of Simona Videlian undersecretary for economic development:
‘We cannot ignore that other Adriatic and Meditaeean riparian countries are acting with resolutimn
valorise their undersea resources’ (www.eiranews/cwex.php/en/past-issues/37-volume-2-issue-
12/220-adriatic-hydrocarbon-triangle-is-in-low-ingty-mess).
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a previous procedure which has not resulted irctimelusion of a lease agreement or a
production sharing agreement or has been abandwmyed contractor. Currently the
Greek government has launched its second intemadtiticensing round (‘Call for
Tenders for the exploration and exploitation of fogérbons in Greece’) for twenty
marine areas (blocks), eleven in the lonian Searémel in the offshore area south of
Crete, and an open-door invitation for two offshareas in the Patraikos Gulf and
Katakolo?*

Croatia

Since the 1960s, hydrocarbons exploration and @afitn activities in Croatia have
been realized by the state-owned company INA. I8319NA became a public
company, and since 2003, it has been progressprefgitized. In this period, Croatian
energy policy focused on the liberalization and/gtization of the energy sector, and
the country gradually adopted the EU legislativergg framework. However, INA is
still, currently, the only hydrocarbon producettliwe country, running different onshore
oil fields and five offshore gas fields locatedtire Northern Adriatic Sea in a joint
venture with the Italian ENI. The first attempt the Croatian government to relaunch
hydrocarbon production was sketched in the policgudnent ‘Energy Strategy of the
Republic of Croatia’ issued in 2008*.However, only after 2012, the new Croatian
government decisively began to develop a strategyiniprove exploration and
exploitation activities. In the wake of the UkraiReissia energy crisis, the government
also decided to improve its gas supply security ppgmoting new infrastructure
projects, the lonian-Adriatic Pipeline and an LN&ifity near the Island of Krk. In
2013, the government combined the three projedfsl{pe, LNG and hydrocarbon
development), with the idea of making Croatia apantant ‘energy hub’ for the energy
security of the EU. With regard to offshore actaest in 2013, the government assigned
the task of conducting a seismic acquisition sumvkegffshore Croatia to the Spectrum
company, as a precursor to the offshore licensigad that the government planned to
hold in the following years. In 2013, a new regailgtframework was also enacted in
order to align Croatian legislation to the EU ([2iree 94/22/EC) and to attract foreign
companies. The new ‘Exploration and Exploitation Hfdrocarbons Act’ (Official
Gazette Nos. 94/13 and 14/14) introduced an Exjoraand Production Sharing
Agreement or a Tax and Royalty Agreement modeliferupstream Croatian sector and
established a new public agency, the Croatian Hyattmns Agency, to manage the
licensing rounds and to help the Ministry of theoBamy to administrate the sector.
Finally, in 2014, the government defined twentyeniffshore blocks in the Croatian
section of the Adriatic Sea (eight blocks in thertNern Adriatic and twenty-one in the
Middle and South Adriatic), and in April, it launeth its first ‘Offshore round for
licences for the exploration and production of logérbons2°

Albania

Albania has been a hydrocarbon producer since3b68st-60s, and oil has especially
been an important source of revenue for the state shat period. However, since the
1990s, the activities in the area of exploratiod arploitation have been performed by

4 See http://www.ypeka.gr/Default.aspx?tabid=765&lamge=en-US.

% SeeEnergy Strategy of the Republic of Croatiinistry of Economy, Labour and Entrepreneurship,
Zagreb, June 2009.

% See http://www.azu.hr/en-us/1st-Offshore-Licensexl.
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a state-owned company, Albpetrol. At the beginnaigthe 1990s, the government
began to open the hydrocarbon sector to interngti@mompanies, and the first
competitive bidding to conclude production shariagreements for onshore and
offshore areas were organized. In particular, watpard to offshore activities, the first
international bidding took place in 1990-91 aftee tAlbanian territorial sea and its
continental shelf was divided into five areas thatl been unexplored until then. As a
result of the bidding, five production sharing agrnents were finalized, and in the
subsequent years, other international bids weranizgd for onshore sections of the
Albanian territory. In the meanwhile, the main Egtion for hydrocarbon exploration
and exploitation was reviewed in order to attrameign companies, albeit the state-
owned company Albpetrol continued to play a cruc@é in the governance of the
sector. In particular, in 1993, the government &athtaw 7746/93 (Petroleum Law on
Exploration and Production), which was modified 1894 (Law 7853/94 and Law
7811/94) in accordance to the directive 94/22/E©@weVer, according to this law,
Albpetrol was in charge of the management of théaAlan hydrocarbon sector.
Moreover, the law granted the right to explore nafgas in Albanian territory to
Albpetrol. This organizational structure was maatifiin 2006, when a new public
agency, the National Agency of Natural ResourcdsBN), was established to manage
the relationships between the government and thepanies involved in the
hydrocarbon sector, including Albpetrol. In partaoy since 2006, AKBN has taken the
responsibility to operate the production sharingeament on behalf of the Albanian
government and to support the exploration of aold#i areas in the Albanian territory.
Currently, some areas have still to be assigngmgotally onshore (nine areas), whereas
the only offshore block to be assigned is the ‘Roddorth’ block at the marine border
between Albania and Montenedro.Moreover, in order to open the sector to
competition and to continue to attract foreign camips, the government has also
sought to privatize Albpetrol since 2011. Thougle first attempt to privatize the
company failed, a new plan of privatization wasiesby the government in 2014.

Montenegro

Montenegro is not a hydrocarbon producer countryirig the 1960s and the 1970s,
some activities in the field of exploration wererad out by the state-owned company
‘Jugopetrol Kotor’ in cooperation with foreign coarpes, but no important discoveries
of hydrocarbons were realized. After its indepemgeim 2006, Montenegro started to
reform its energy sector and to harmonize its laws standards according to the EU
energy policy (in 2005, Montenegro joined the Ege@pmmunity). Since 2006, the
economy of Montenegro has experienced progressit éiag continued to grow despite
the global financial crisis of the late 2010s. Heer the country is heavily dependent
on tourism and refined aluminium. Imports accountrhost of its energy requirements,
so the development of hydrocarbon resources thraaxgioration of Montenegrin
offshore reserves represents an important additidne national economy. In 2011, the
government of Montenegro formulated a comprehenswergy strategy, which
explicitly stated that part of the government egyepglicy should be based on the
exploitation of domestic hydrocarbon resources amdmprovement in the security of
supplies in the gas sectdrln 2010-2011, two laws were enacted by the goventrio
establish a new legislative framework in line witie directive 94/22/CE (‘Law on

%" See http://www.akbn.gov.al/index.php/en/hydrocarbpportunities-for-exploration.
8 SeeEnergy Policy of Montenegro until 203Podgorica, February 2011.
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Exploration and Production of Hydrocarbons’, No/llof 23 July 2010, 40/11 of 8
August 2011). Then, in 2012-13, thirteen offshdeks were defined in the Adriatic
Sea, and an international bidding round was lawhdbeassign the concessions for
exploration and exploitation in these areas. Fndfle government recently manifested
its intention to proceed with additional internai bidding rounds in 2015 and 20%6.

5. Conclusion

The development of offshore hydrocarbons politind @olicy in the Adriatic and
lonian region can be divided into three main pesidd the first period, from about the
1960s to the beginning of the 1990s, the basislage framework and the bilateral
international regime of the sector were establishegarticular, at the national level,
the offshore sector was basically organized ardhadnain state-owned companies (or
‘national champion’), which managed the sector glaovith the respective minister
responsible for economic development or industopwiously with a difference among
the Italian and the Greek cases and the YugoslandnAlbanian cases, with the latter
two countries being less open to foreign companiéigh regard to the delimitation of
the continental shelf for the exploration and piithn of hydrocarbon resources, Italy
— the major producer country — took the lead inotiegjng and defining its sea border
with respect to Yugoslavia, Greece and Albaniahis period, no serious disputes were
open which could have blocked or undermined thdonak plans for offshore
hydrocarbon development. The second period, fraenbéginning of the 1990s to the
end of the 2010s, was characterized by two diffeteends: homogenization and
fragmentation. On one hand, on the national ledel,sector was progressively opened
to competition and harmonized, also due to the eémmgintation of the directive
94/22/EC. Additionally, countries such as Greecel #@lbania realized their first
international bidding round. On the other hand, thternational regime for the
delimitation of the marine borders was complicatgdthe breakup of Yugoslavia.
Among the new Balkan countries, especially, disputenerged, and Albania and
Greece were also not able to conclude a definggreement. Finally, in the most recent
period (since 2008-2009), there has been a relaohabffshore activities, mainly
driven by three factors: the economic crisis, tbhacern about the security of supply
(especially in the gas sector) and intra-regiomahgetition. The relaunch of national
plans for offshore development have also createithdu tensions among the Balkan
countries, in particular between Croatia, Montenegrd Slovenia.

2 See http://www.petroleum.me/index.php?jezik=eng.
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EXPLOITATION OF RESOURCESIN LIGHT OF SHARED ENERGY GOVERNANCE:
THE ENERGY CHARTER TREATY AND THE ENERGY COMMUNITY

GiuLIA D’A GNONE

SUMMARY —1. European Union Initiatives in the Energy Secto?. The Energy Charter Treaty. — 3. The
Energy Community. — 4. Interplay between the ECd te EnCT. — 5. Concluding Remarks.

1. European Union Initiativesin the Energy Sector

It is well known that, as the world’s largest imfgorof energy, the European Union
has always had a high level of energy dependendea dow production rate.

The existing imbalance between (insufficient) egepgoduction and the need for
energy supply, in addition to the absence of agriattional organization entrusted with
global governance of energy, led the European Urfainthat time, the European
Community) to become an important actor in the gydreld. Since the 1990s, the
European Union has moved forward on two coursesth@mne hand, it has concluded
bilateral treaties with third party states, priradlp energy producer states, in order to
secure access to energy suppli€dn the other, it has been the promoter of two
important multilateral treaties aimed at integmatad markets in the energy sector.

This article does not discuss the first of thesthgarather, it will examine the
external energy policy of the European Union, asvetr through multilateral
instruments of governance: the Energy Charter yrg&CT) and the Energy
Community Treaty (EnCT). The two systems will balgmed in light of the principles
which, according to the Commission of the Europgaron, should inform the internal
action of the European Union: openness, parti@patccountability, effectiveness, and
coherencé.The question is whether those principles alsorinfthe European Union’s
external action, as the importance of those prlasiphas been emphasized in
reinforcing the role of the European Union in theltitateral systend. Lastly, this
article poses some questions relating to the plessiterplay between the two systems
of governance in order to draw some conclusionthergovernance of the energy sector
put in place by the European Union through mukiak treaties.

2. TheEnergy Charter Treaty

! K. TALUS, EU Energy Law and Policy: A Critical Accoyt@®xford, 2013, 226-230.

2 Commission of the European UnidBuropean Governance - A White Pap@&OM(2001) 428 final
(2001/C 287/01).

% See European Parliament resolution of 11 May 201theEU as a global actor: its role in multilateral
organisations (2010/2298(INI)) stating thattHere is a need to further involve non-state actors
multilateral policy-making, to promote and faciléaimproved consultation of civil society organisas
and social partners in the future governance stiees of international organisatiohs
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Aimed at establishingd' legal framework in order to promote long-term peration
in the energy field, based on complementaritiesrantlal benefits, in accordance with
the objectives and principles of the Chartehe ECT was born from the ashes of the
Cold War? Putting aside previous economic divisions withtBasstates, the European
Community became the proponent of an initiative thauld have supplied energy to
European states, thus facilitating Western investnmeEastern European states, rich in
energy reserves as well as the transit of enerthimthe European continenht.

The first step in this direction was a non-bindingtrument, the European Energy
Charter of 1991, which paved the way for the adwptf the Energy Charter Treaty
within a legally binding foundation. As a resulbet ECT rapidly became the most
important comprehensive multilateral instrumentoergy. The ECT does not establish
a conventional system for the exploitation of egergsources: in accordance with
international law, it is based on state sovereigoigr natural resources, explicitly
recognizing the right of the contracting partieslegdermine the territory to be exploited
and their policies for economic u$élhe ECT’s aim is to provide anfultilateral
framework for energy cooperatibrbased on the principles ofopen, competitive
markets and sustainable developrii€ntts key elements are investment protection;
trade in energy, energy products, and energy celatpiipment, based on the WTO
rules; freedom of energy transit; improvement okrgy efficiency; international
dispute settlement, including investor-state aabibn and inter-state arbitration; and
greater legal transparen®yClearly, the need for transparency emerges ffamn 20
ECT, which aims at ensuring openness of the sfaeges’ activity in the energy field
by requiring them to publish laws, regulations gundicial decisions, and to designate
enquiry points to which requests for informatioroabtheir energy policies may be
addressed. This provision guarantees public access to stslhtion in the energy

4 Energy Charter Secretaridthe Energy Charter Treaty and Related Documekisegal Framework for
International Energy CooperatiomBrussels, 2004, Art. 2.

® Cfr. A. Konoplyanik, T. WaldeEnergy Charter Treaty and its Role in Internatiodergy in Journal

of Energy & Natural Resources LaWol. 24, 2006, p. 524:Russia and many of the neighbor states of
the Former Soviet Union (FSU) were rich in energgaurces but needed major investments to ensure
their development, while the states of Western jiirbad a strategic interest in diversifying their
sources of energy supplies to diminish their depand on the Middle East. There was therefore a
recognized need to ensure that a commonly accdptedlation was established for developing energy
cooperation among the states of the Eurasian centin

® Art. 18, para. 1, ECT provides that tjg§ Contracting Parties recognize state sovereiguniy sovereign
rights over energy resources. They reaffirm thasthmust be exercised in accordance with and subjec
to the rules of international laiv

" Energy Charter Secretaridthe Energy Charter Treaty and Related Documekhisegal Framework for
International Energy CooperatiomBrussels, 2004, 13.

® “The ECT has a pioneer role for treaty-based intéomal energy co-operation. It: Is unique in
covering all forms of international energy co-opiwa simultaneously, i.e. investment, trade, traasid
energy efficiency; May create an intermediary si®pards WTO membership for those ECT countries
that are not yet WTO members; Is the first bindimgltilateral agreement on the promotion and
protection of foreign investment, covering all intpat investment issues and providing high standard
of protection, including a fully developed dispagdtlement mechanism; Is the first multilaterabtyeon
energy transit issues and energy efficiency; Eshbk a permanent discussion forum between members
concerning all aspects of international energy qm@tior!, Energy Charter Secretariathe Energy
Charter Treaty A Reader’s Guid&0.

° Art. 20 ECT reads as follows: “Laws, regulations, judicial decisions and admirasitre rulings of
general application which affect trade in Energytetéals and Products are, in accordance with Asicl
29(2)(a), among the measures subject to the tramesey disciplines of the GATT and relevant Related
Instruments. 2. Laws, regulations, judicial deamsicand administrative rulings of general applicatio
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field, and in particular to the legislative actwidf those states parties which, having an
economy in transition, are usually characterizecloynsy legislation. A secondary but
equally relevant consequence of Art. 20 is thanitourages coherence of legislation
and of judicial decisions, ultimately guaranteeaagountability of states parties to the
ECT for their implementing activity. On the othemar, provisions aimed at
guaranteeing openness—and thus accountability—eoEMDT’s institutions with regard
to the voting and decision-making process seene tadking.

The ECT's transparency problems have been raisegldation to two main issues: its
dispute settlement system and, in particular, tivestor-state arbitration mechanisms
provided by Art. 26 ECT, and the provisional apatlion of the treaty under Art. 45 of
the text.

Art. 26 ECT provides investors with various optidos seeking redress, including:
taking host states to international arbitrationrésolve complaints about investment
protection; establishing alternatives among therhwdtional Centre for Settlement of
Investment Disputes; a sole arbitrator aat hoc arbitration tribunals established by
UNCITRAL rules; or arbitral proceedings under theb#ration Institute of the
Stockholm Chamber of Commert®e.The issue of transparency in investor-state
arbitration is a thorny one. It is well known thainfidentiality is the general rule in
investor-state arbitration. Arbitrators and thetigarare therefore under an obligation
not to divulge or release information relating tgeedings. Moreover, awards are
generally not public. For example, pursuant to UNRAL rules, parties are forbidden
from disclosing awards, unless otherwise statekhalogously, ICSID arbitration rules
provide that the Centre shall not publish the awsitiout the parties’ conseft.It is
not by chance that UNCITRAL has recently adoptedRules on Transparency in

made effective by any Contracting Party, and agesgmin force between Contracting Parties, which
affect other matters covered by this Treaty shédbae published promptly in such a manner as to
enable Contracting Parties and Investors to becamwguainted with them. The provisions of this
paragraph shall not require any Contracting Party disclose confidential information which would
impede law enforcement or otherwise be contrah&opublic interest or would prejudice the legitiima
commercial interests of any Investor. 3. Each Cacting Party shall designate one or more enquiry
points to which requests for information about #imve mentioned laws, regulations, judicial decisio
and administrative rulings may be addressed andl sfttenmunicate promptly such designation to the
Secretariat which shall make it available on reqlies

19 Art. 26, para. 4, ECT states thdn“the event that an Investor chooses to submitdispute for
resolution under subparagraph (2)(c), the Investball further provide its consent in writing foreth
dispute to be submitted to: (a) (i) The Interna@ibrCentre for Settlement of Investment Disputes,
established pursuant to the Convention on the eédeétht of Investment Disputes between States and
Nationals of other States opened for signature ashihgton, 18 March 1965 (hereinafter referred o a
the “ICSID Convention”), if the Contracting Partyf the Investor and the Contracting Party party he t
dispute are both parties to the ICSID Convention;(i) The International Centre for Settlement of
Investment Disputes, established pursuant to thev@ttion referred to in subparagraph (a)(i), undee
rules governing the Additional Facility for the Abmstration of Proceedings by the Secretariat of th
Centre (hereinafter referred to as the “AdditionBhcility Rules”), if the Contracting Party of the
Investor or the Contracting Party party to the digp, but not both, is a party to the ICSID Convemti

(b) a sole arbitrator or ad hoc arbitration tribuha&stablished under the Arbitration Rules of thatkkh
Nations Commission on International Trade Law (lveafter referred to as “UNCITRAL"); or (c) an
arbitral proceeding under the Arbitration Instituté the Stockholm Chamber of Commerce”

1 United Nations Commission on International Tradav.UNCITRAL Arbitration Ruless revised in
2010, Art. 34, para. 5, stating th&r' award may be made public with the consent gbatlies or where
and to the extent disclosure is required of a péngylegal duty, to protect or pursue a legal rigittin
relation to legal proceedings before a court oratikompetent authority

2\World Bank,ICSID Convention, Regulations and Rylas. 48, para. 5.
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Treaty-based Investor-State Arbitration in orderot@rcome the problem of lack of
transparency in investor-state proceedings andUhiged Nations Convention on
Transparency in Treaty-based Investor-State Attiina>

With respect to provisional application of the EQihder Art. 45, para. 3 (b), of the
treaty, “[ijn the event that a signatory terminates provisioagiplication under
subparagraph (a), the obligation of the signatory)(remains in effect with respect to
those Investments for twenty years following tiiecgfe date of termination, except as
otherwise provided in subparagraph (c)his provision, together with the so-called
“domestic exception” contained in the first parguraof Art. 45, stating that each
signatory applies the treaty provisionaltp the extent that such provisional application
is not inconsistent with its constitution, laws regulations, has raised problems of
transparency inasmuch it is unclear whether sigpastates must make an express
declaration in the event they are unable to prowpdevisional application of the
treaty™® During the ECT negotiations it was quite cleat timader Art. 45 transparency
should have been granted with respect to provisapglication of the treaty. However,
it is not clear whether Art. 45, para. 2 (a), img®a legal obligation on signatory states
to make a declaration. Provisional application lné £CT was a flashpoint in the
famousYukoscase, in which the investors argued that Russmchwhad signed the
ECT but never ratified it, could not avoid provisa application of the treaty, having
made no declaration in conformity with Art. 45, paP (a), of the treaty. For its part,
Russia argued that neither Art. 45, para. 1, nér 48, para. 2, imposed any obligation
to make such a declaration. The Permanent Coustlofration, which decided the case
under the UNCITRAL arbitration rules, though recagmy that the importance of
transparency had been emphasized during negosatibthe treaty in the context of
provisional application, decided that under thet tei Art. 45, para. 1, no form of
declaration was requiréd.The text of Art. 45 therefore, would not seemequire ECT
signatory states to guarantee transparency in gomal application of the treaty.

Turning to participation, two aspects shall be takato account: first, “internal”
participation, i.e., the effective participationaf member states in the ECT’s decision-
making process, and, second, “external” particgpatby so hinting at the participation

13 United Nations Commission on International Tradev| UNCITRAL Rules on Transparency in Treaty-
based Investor-State Arbitratipdanuary 2014 antlnited Nations Convention on Transparency in
Treaty-based Investor-State Arbitratidi2015.

14 Under Art. 45, para. 2 (a), ECNbtwithstanding paragraph (1) any signatamay, when signing,
deliver to the Depository a declaration that inist able to accept provisional application. Theigation
contained in paragraph (1) shall not apply to arsgpry making such a declaration. Any such signator
may at any time withdraw that declaration by writteotification to the Depositoty

! YukosUniversal Limited (Isle of Man) v. The Russian Fatien, UNCITRAL, PCA Case No. AA
227, Interim Award on Jurisdiction and AdmissilyiJiBO November 2009, 282-289. See, on provisional
application under Art. 45 ECEX multis M. POLKINGHORN, L. GOUIFFES Provisional Application of the
Energy Charter Treaty: the Conundrurm G. Coop (ed.),Energy Dispute Resolution: Investment
Protection, Transit and the Energy Charter Treadew York, 2011; AGRAMONT, E. M. ALBAN, The
Sun never sets: Provisional Application and the rGpeCharter Treaty in G. Coop (ed.), cit.; Y.
BANIFANTEMI, Provisional Application of the Energy Charter Trgathe Negotiating History of Article
45, in G. Coop (ed.),cit.; H. M. ARSANJANI, W. M. REISMAN, Provisional Application of Treaties in
International Law: the Energy Charter Treaty Awardis E. CANNIZZARO (ed.), The Law of Treaties
beyond the Vienna Conventjo®xford, 2011; GHAFNER, The Provisional Application of the Energy
Charter Treaty in C.BINDER, U. KRIEBAUM, A. REINISCH, S.WITTICH, International Investment Law for
the 21st Century: Essays in Honour of Christophr&aeér, Oxford, 2009; AM. NIEBRUGGE, Provisional
Application of the Energy Charter Treaty: the Yulrbitration and the Future Place of Provisional
Application in International Lawin Chicago Journal of International Law007, 355-376.
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of citizens to that process. Art. 34 guaranteesptrgicipation of member states in the
ECT'’s decision-making process by allowing each i@mting party a representative at
the principal organ of the ECf,the Energy Charter Conference. Moreover, it should
be noted that the most important decisions mustinimous,” while less critical
decisions are usually adopted by consefdu$he voting system’s unanimity
requirement thus clearly guarantees equality anedhthe states parties. By contrast,
citizen participation in the decision-making pracespresents a large gap in the system,
as the ECT does not provide for public participatio

3. The Energy Community

In 2005, the Energy Community Treaty, whose sigiesaare the European Unidn
and several third-party Statésestablished a regional organization whose purpese
to extend the EU energy market beyond its borgemicularly to southeastern Europe.
As has been observed, thisepresents a unique product which sets up a quasi
supranatural legal system (...) a unique chance tplement and apply dynamic
sectoral EU acquis within third countries’ legalssgms. %

The institutions of the Energy Community are thanigtierial Council, the Permanent
High Level Group, the Regulatory Board, the Ford #re Secretariat. The Ministerial
Council, the main decision-making and judicial boofy the organization, and the
PHLG, which prepares the work of the Ministerial uBoil, consist of one
representative of each contracting party and tworesentatives of the European
Community (today the European Unidh).The Regulatory Board, which is the
executive organ of the Energy Community, is comgoskeone representative of the
energy regulator of each contracting party, purst@anhe relevant parts of thecquis

'® The Energy Charter Conference, an inter-governah@rganization, is the governing and decision-
making body for the Energy Charter process, andestablished by the 1994 Energy Charter Treaty. All
states who have signed or acceded to the Treatyambers of the Conference, which meets on a regula
basis to: discuss policy issues affecting energygpecation among the Treaty’'s signatories; review
implementation of the provisions of the Energy @Garreaty and the Protocol on Energy Efficiencyg an
Related Environmental Aspects; and consider passiblv instruments and projects on energy issues.

7 Cfr. Art. 36 ECT, which requires unanimity for tf@lowing decisions: (a) adoption of amendments to
the Treaty other than amendments to Articles 343mdnd Annex T; (b) approval of accessions to the
Treaty under Article 41 by states or Regional Ecnoicolntegration Organizations which were not
signatories to the Charter as of 16 June 1995;a(thorization the negotiation of and approval or
adoption of the text of association agreementsafgiroval of modifications to Annexes EM, NI, G and
B; (e) approval of technical changes to the Annexethe Treaty; and (f) approval of the Secretary-
General’'s nominations of panelists under Annex&@ap7.

'8 Art. 36, paragraphs 1 and 2, ECT.

¥ Any EU Member State may obtain the status of gidant to the Treaty. The number of Participants
to the Treaty amounts presently to 19 EU MembeteStaAustria, Bulgaria, Croatia, Cyprus, Czech
Republic, Finland, France, Germany, Greece, Hungaajy, Latvia, Netherlands, Poland, Romania,
Slovakia, Slovenia, Sweden, united Kingdom.

% Third-party States are Albania, Bosnia and Hergzego former Yugoslav Republic of Macedonia,
Moldova, Montenegro, Serbia, Kosovo and UkrainersBant to Title IX of the Treaty, neighbouring
third parties may apply for Observer status. Obmmrto the Treaty presently are Armenia, Georgia,
Norway andTurkey.

2L R. Petrov,Energy Community as a promoter of the European taidenergy acquis” to its
Neighbourhoodin Legal Issues of Economic Integratj®012, 331-255, 335.

22 Articles 47, 48, 53 and 54 EnCT.
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communautaireon energy. The European Union is represented by Hhepean
Commission, assisted by one regulator of eachqggatit, and one representative of the
Agency for the Cooperation of Energy Regulatdrhe institutions of the Energy
Community, therefore, exhibit a balanced compaositi@tween the European Union
and partner states. Moreover, Art. 77 of the trgabyides that each party has one vote
in the decision-making process. Therefore, “intBrparticipation of all parties to the
decision-making process is guaranteed. By contilastireaty does not provide for any
means of public participation by the institutionsda thus, to the decision-making
process. However, Arts. 63-66 of the EnCT estaliligh organs which represent civil
society, namely, the Fora, composed of represestatiof interested parties
(stakeholders and consumers). It must be notedth®at-ora cannot adopt binding
measures, but merely conclusions to be forwarddeded®HLG, which is not bound to
follow them. Moreover, as the High Level Reflecti@noup of the Energy Community
(a group of experts appointed by the Ministerialu@@l to make proposals for
improvements to the treaty) has emphasized, the #@mot represent a real instrument
of consultation, since “[é§cussions take place in other bodies and througtero
channels, including public consultation. They aldaplicate to a large extent
discussions which take place in the EU Fofa

The absence of effective mechanisms of publicity eontrol over the acts adopted
by the EnCT institutions manifests a clé&scunaas regards transparency, which would
ultimately guarantee accountability in the syst@ihe sole provision that guarantees
openness is Art. 96, under which third party stat@s be admitted as observers and
therefore attend the meetings of the Ministeriau@nl, the Permanent High Level
Group, the Regulatory Board and the Fora, withtwawever, participating in the
discussions. The treaty thus provides for no fofmeal participation by civil society.

Some observations can also be made on the effeesgeof the system created by
the EnCT to guarantee implementation of the treatigations. The system adopted by
Artt. 90-93 of the treaty is modeled on the Europedringement procedure. However,
the mechanism’s efficacy is clearly conditionedtty fact that there is no recourse to
a traditional adjudicativeagency that could lead tojadicial decision within the EnC’s
dispute settlement regime. Instead, what we hatrenithe EnC’s DSM is recourse to a
diplomatic forum to render what appears to ultinhatemain a diplomatic decisiérf
It is not a judicial organ, but rather the Minis&ICouncil that determines the existence
of a breach of a parties’ obligations. The treatsovgles for no means of
implementation of its decisions. Only in the casea@arty’s serious and persistent

#3 See Art. 59 EnCT.

4 High Level Reflection Group of the Energy Communian Energy Community for the Futyrielay
2014, Available online at https://www.energy
community.org/portal/page/porta/ENC_HOME/DOCS/3028/Energy_Community HLGR_Report_FlI
NAL_WEB.pdf. In this regard, the Group made Propdsé providing that “[the role of the institutions
of the Energy Community should be strengthenedrdieroto better support the achievements of the
Energy Community Treaty’s objectives. In particular) (4) The Energy Community Fora should be re-
examined case by case in terms of their efficieradg, and relevance. They could be replaced by pan-
European Fora also open to the stakeholders in Goatracting Parties, and/or by participation of
experts from Contracting Parties in the existing Ebra. The role of civil society and business ie th
institutions should be strengthened by grantingrthan observer role in the Permanent High Level
Group™.

% R. LEAL-ARCAS, A. FiLIS, The Energy Community and the Energy Charter TreSiyecial Legal
Regimes, their Systemic Relationship to the EU,thatt Dispute Settlement ArrangemeritsQil, Gas

& Energy Law Journal2014, 1-42, 23.
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breach of its obligations may the Ministerial Collinat the request of a party, the
Secretariat or the Regulatory Board, suspend saghesrunder the treaty. The EnCT's
implementation system contains a cleaunainsofar as there is no judicial protection
for individuals and companies against decisionsth& institutions of the Energy
Community. Moreover, under Art. 90 EnCT, privatedias can only “approach” the
Secretariat with complaints, and have no direct meefor calling the Ministerial
Council’s attention to the breach of the treatyobg of the states parties.

4. Interplay between the ECT and the EnCT

The Energy Charter and the Energy Community havehmuo common: they are
both international instruments promoted by the Baem Union for the governance of
the energy sector. Strange to say, the two instnisn&em to ignore one another, and
the doctrine itself has paid little attention te tkelationship between the t%®.

It can first be observed that most of the stategsato the EnCT are also parties to
the ECT. However, while the EnCT aims at integatiBastern countries in the
European market, the ECT has rapidly became amcttte instrument also for
countries outside the European continent, suchusdrélia and Japan, and has broken
free from its European Union origins.

However, the theoretical compatibility between #heswo instruments of
international law, which are both aimed at energgta governance, cannot exclude
practical problems of overlap between the two tesat

If a conflict between the obligations arising frahee ECT and those of the EnCT
occurs, Art. 59 of the Vienna Convention on the LafwTreaties would be of no use,
since there is no overlap of states that are ati¢he two treaties.

Under Art. 101 EnCT, obligations arising from agneamts concluded before the
signature of the EnCT cannot be affected by thevipians of that treaty. To the
contrary, Art. 16 ECT gives preference to provisiomhich are favourable to the
investor?® However, the mere inclusion of compatibility classdoes not exclude, in

%6 One should have expected to see some referentes ECT at least in the preamble of the EnCTpin s
much the ECT represents the first multilateral tire@ncluded by the European Union in the energy
sector. One of the few studies on the interactietwben the ECT and the EnCT, although it does not
properly focus the interplay between the two insieats, is that of R.EAL-ARCAS, A. FiLIS, The Energy
Community and the Energy Charter Treaty: SpecigjdldRegimes, their Systemic Relationship to the
EU, and their Dispute Settlement Arrangemecits

" Albania, Bosnia and Herzegovina, Kosovo, formergdslav Republic of Macedonia, Moldova,
Montenegro, Serbia and Ukraine are member statdedEnCT. Georgia, Armenia, Norway and Turkey
participate as Observers. Georgia is presentihénprocess of joining the Energy Community as bk ful
fledged member. Nineteen European Union Member eStdtave the status of Participants.
Afghanistan, Albania, Armenia, Australia, Austriddzerbaijan, Belarus, Belgium, Bosnia and
Herzegovina, Bulgaria, Croatia, Cyprus, Czech RBpulbenmark, Estonia, European Union and
Euratom, Finland, France, Georgia, Germany, Gredd¢engary, Iceland, Ireland, Italy, Japan,
Kazakhstan, Kyrgyzstan, Latvia, Liechtenstein, u@hia, Luxembourg, Malta, Moldova, Mongolia, the
Netherlands, Norway, Poland, Portugal, Romania, skRuos Federation, Slovakia, Slovenia, Spain,
Sweden, Switzerland, Tajikistan, The former YugedRepublic of Macedonia, Turkey, Turkmenistan,
Ukraine, United Kingdom, Uzbekistan are partieth®ECT.

%8 Art. 59, para. 1 (b), of the Vienna Conventiontba Law of Treaties would come into play if all the
parties of a former treaty conclude another treelgting to the same subject matter.

9 Art. 16 provides thatWhere two or more Contracting Parties have enténgd a prior international
agreement, or enter into a subsequent internati@makbement, whose terms in either case concern the
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principle, possible conflict between the obligasamder the ECT and those under the
EnCT.

A recent decision of an ICSID tribunal, establishauer the ECT, dealt with
inconsistencies between EU law and the ECT. Ittbas offer some guidance on the
issue of compatibility between the EnCT and the ECElectrabel S.A., a Belgian
company, brought an action against Hungary for divea of the ECT following
Hungary’s pricing regime changes and its decisionterminate a power purchase
agreement with Electrabel’'s Hungarian subsidiatye &greement had been terminated
following an EU Commission decision, which estdidid that such power purchase
agreements constituted unlawful state aid. Them@bwas asked to address the issue of
the relationship between the ECT and EU law. linfbthat the ECT and EU law are
regimes that could and should be harmoniously pnéted in that case. Incompatibility
between the two bodies of law was excludémr three important legal reasons. The
first derives from the ECT's genesis (...) [t|he s&tderives from the ECT’s objectives
(...) [t]he third derives from the ECT’s implicit regnition that decisions by the
European Commission are legally binding on all El@rivber States which are party to
the ECT.*

It is well known that ICSID tribunals are not boubg precedent. Therefore the
Electrabel decision may not be followed in the future. Moregvit should be
remembered that in this case the compatibility joesat stake was between ECT and
EU law rules. There is, therefore, no evidence thatdecision in th&lectrabelcase
could impact the relationship between ECT and Em@&s. However, in principle it
cannot be excluded that ICSID tribunals eventualiited to verify the compatibility
between ECT obligations and rules under the EnGildcoe tempted to make reference
to arguments employed in tii€ectrabelcase, even though the approach used in that
case to analyze the relation between the ECT andaizs debatable. The reasoning
relating to the ECT’s genesis could also be appteedhe EnCT. It could be said,
mutatis mutandisthat the EnCT’s conclusion by the European Uramad its then-
Member States should be presumed, in the abserateasflanguage or cogent evidence
otherwise, to have been made in conformity with BE@T, and that therefore the
interpretation of the EnCT’s text should be madelaunArt. 32 of the Vienna
Convention on the Law of Treaties by taking inte@amt the ECT as a “circumstance
of its conclusion™® Analogously, nothing impedes application of thebjéztives
argument” to the relationship between the ECT d&@ EnCT, since the two treaties
share the same objective of market integratioméneinergy sector. It is not implausible,
therefore, to imagine that the arguments used arEthctrabelcase could be used by

subject matter of Part Ill or V of this Treaty, (i9thing in Part 11l or V of this Treaty shall bemstrued

to derogate from any provision of such terms of dfieer agreement or from any right to dispute
resolution with respect thereto under that agreetnemd (2) nothing in such terms of the other
agreement shall be construed to derogate from aayigion of Part 11l or V of this Treaty or from gn
right to dispute resolution with respect theretodan this Treaty, where any such provision is more
favourable to the Investor or Investmént

% Electrabel S.A. v. the Republic of Hungary (ICSIBsS€ No. Arb/07/19), Decision on Jurisdiction,
Applicable Law and Liability 30 november 2012, available at
http://www.italaw.com/cases/documents/1624.

3L Electrabel S.A. v. the Republic of Hungary, it1,33.

%21t has been used provocatively the same wordstadopy theElectrabel tribunal at 4.134 of the
decision.
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other tribunals to justify the compatibility betweebligations arising under the ECT
and those arising under the EnCT.

5. Concluding remarks

On February 28 the European Commission adopted the communication
Framework Strategy for a Resilient Energy Unionhwat Forward-Looking Climate
Change Policya forceful call for 4n integrated continent-wide energy systéfirhe
brief analysis presented in this article has argtiet multilateral instruments of
international law implemented by the European Uniorregulate the energy sector
should be improved in order to guarantee bettereg@nce of the field. Moreover,
greater attention should be paid to coordinationldigations arising under multilateral
instruments adopted by the European Union in itereal energy action.

It would seem that the road for a truly integrageergy system within the European
space is still long and winding.

% Communication from the Commission to the Europ&arliament, the Council, the European
Economic and Social Committee, the Committee ofRlegions and the European Investment Bank,
Framework Strategy for a Resilient Energy Unionhwét Forward-Looking Climate Change Policy,
COM(2015) 80 final, 25 February 2015.



3
COASTAL STATES’ POWERS OVER OFFSHORE OIL PLATFORMS

GEMMA ANDREONE

SUMMARY: 1. Coastal States’ Rights over the Economic Ressuof the EEZ. — 2. Coastal State’
Jurisdiction over Artificial Islands and Installatis. — 3. The Limits of the Coastal State's Powers
over the Offshore Platforms in Recent Practice. Fidal Remarks.

1. Coastal States’ Rights over the Economic resowss of the EEZ

The expansion in exploration and exploitation dfamd gas resources in the seabed
has led to an increase in the number of artifisknds and structures in the seas, and
also to the proliferation of mobile structures piosied in marine areas which are
subject to the jurisdiction of coastal States.

As is foreseen in the UNCLOS and in customary lpmductive activities carried
out by the coastal State, either directly by themwih their consent, within the
territorial sea, that is within 12 nautical milesrh the base line, fall under the control
of the State as regards both regulation and alttieecive activities which may derive
from the application of the State laws, in virtuetlte almost absolute sovereignty the
State enjoys.

In fact, the right of innocent passage of the sbipthird States through the territorial
sea of a State cannot be invoked where the preestheéconomic interests of the State
impose either the banning or the restriction ofigation in areas closed to fixed or
mobile structures situated within the area of exalmn of non-living resources of the
seabed and its subsoil. Moreover, the passagenvifibiterritorial sea of foreign vessels
interfering with the activity of the oil rig can ®nsidered as non-inoffensive, and it
can be suspended in the areas adjacent to therpiatf if the interference can be
considered as an attempt to coastal State’s sgcurit

In the territorial sea, the coastal State has awiod highly discretionary power to
regulate the navigation by imposing limitationsr@vigation or traffic schemes and sea
lanes to prevent and protect the safety of oilfptats, being the state only required to
take into account International Maritime Organiaati(IMO) recommendations and
customary navigational uses in its territorial wste

When oil exploration and exploitation activitiesatecided upon or authorized by
the coastal State in areas beyond the 12 nautibes,mvithin the Economic Exclusive
Zone (EEZ) and/or the Continental Shelf (CS), thexseto be considered legitimate in
virtue of the sovereign rights of the Coastal Stateer the economic resources
according to Articles 56 and 77 UNCLOS, but the pmwvof coastal States to protect
the rigs or to regulate navigation in the areaseadoto the rigs appear to be more
limited.

Art. 56 provides for coastal States’ ‘sovereigrhtgj over the living and non-living
resources of the EEZ, as well as over other ags/tonnected with the exploration and
economic exploitation of the zone, and for ‘jurnal rights’ over the establishment
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and use of artificial islands, installations andustures, scientific research, and the
protection of the marine environment, thus intradga distinction between ‘sovereign
rights’ over resources and more simple ‘jurisdicibpowers’ attributed to the coastal
States in the other domains

If, on one hand, therefore, the coastal State basrsign rights over resources, on
the other hand, its powers over artificial struetuseem to be more limited, having the
appearance of exclusive powers to regulate expborand exploitation structures, but
having to coordinate with the rights of third paBtates to navigate and exercise the
freedom of the High seas recognized within the BEd the CS.

Indeed, the rights, whether sovereign or jurisdicdl, and the related duties of
coastal States cannot be intended to be absointe due regard to the rights and
duties of other States is expressly provided forAgicles 55, 56, para. 2, and 58
UNCLOS?

Art. 58, para. 2, allows for the application of gw®visions regarding the high seas
and the pertinent rules of international law orflyhiese are compatible with the EEZ
regime. The controversial nature of the EEZ wasl webwn to the drafters of the
UNCLOS, who, by the introduction of Articles 56, ,58nd 59, aimed to create a
‘permanent legal arrangement’ for balancing theedig interests inside the EEZ.
Indeed, Art. 59 seeks to resolve possible conflietsr the attribution of residual rights
and jurisdiction within the EEZ not attributed oovered by the UNCLOS, with
reference, at the same time, to equity and toel@lant circumstancésNevertheless, it
does not offer a definite solution to possible tiotsf between coastal and third Stites
and it does not call for a presumption in favouooé freedom or power over anotRer.

When the coastal state has proclaimed its EEZ)ehal regime of this zone will
absorb the CS legal regime, since, according to&tUNCLOS, coastal states powers
are extended to the waters superjacent to the deaizk of the seabed and its subsoill
within the distance of 200 nautical miles from ttwast. The CS legal regime will be
then applied to the outer CS, if claimed by thestalastate and up to the limit fixed
unilaterally by it and accepted by the Commissmrtiie CS (art. 76 UNCLOS).

! For a deeper examination of the EEZ seeAGDREONE, The Economic Exclusive Zgn@ D. R.
ROTHWELL, A. G. OUDE ELFERINK, K. N. ScoTT, T. STEPHENS (eds.),The Oxford Handbook of Law of
the SeaOxford, 2015, 159-180.

2 R.BECKMAN, T.DAVENPORT, The EEZ Regime Reflection After Thirty YeawsH.N. SCHEIBER, M. S.
KwoN (eds.),Securing the Ocean for the Next Generation: Pafenn the Law of the Sea Institute-
Korea Institute of Ocean Science and Technologyf€€ence held in Seoul, Korea, May 202913) 9,
web symposium available at http://www.law.berkedely/15589.htm .

® See D. R. RTHWELL, T. STEPHENS The International Law of the Se@xford, 2010, 97; ISHEARER,
Ocean management challenges for the law of theirs¢he first decade of the 21st centuiy A. G.
OUDE ELFERINK, D. R. ROTHWELL (eds), Ocean Management in the 21st Century: Institutional
Frameworks and Resporssé.eiden, 2004, 10.

4 According to some authors, the reference to eqnitirt. 59 substantially indicates that, in cageao
dispute, it is necessary to recurring firstly t@oations and to consensual means of settlemefiyéd
referring the dispute to judicial bodies. See RCRURCHILL, A. V. LOWE, The Law of the Se&“ ed.,
Manchester, 1999.76; D. BECKMAN, T. DAVENPORT, The EEZ Regime Reflection After Thirty Years
cit., 12.

® R.VIRZO, La convention des Nations Unies sur le droit denker et la pollution provenant d’activités
militaires dans la zone économique exclusimeG. ANDREONE, A. CALIGIURI, G.CATALDI (eds.),Droit
de la mer et émergences environnementdegoli, 2012, 255, 257; BARAGIANNIS, L'article 59 de la
Convention des Nations Unies sur le droit de la,nmeRevue Belge de Droit Internation&004, 392,
402.
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In the absence of the proclamation of an EEZ, tbems to be applied to the
activities of exploitation of oil and gas resourees those foreseen by the UNCLOS for
the CS (Part VI of the Convention), being a zon®matically determined, requiring
neither effective occupation nor an ad hoc proctamaon the part of the coastal State.
This is nowadays a very rare hypothesis, relatinthé minority of States which have
not yet proclaimed their EEZ, among them many Mediinean States.

2. Coastal state’ Jurisdiction over Artificial Islands and Installations

As for the coastal State’s jurisdictional rights the establishment and use of
artificial islands, installations, and structurdsese are regulated by Art. 60 UNCLOS.
The legal regime envisaged by this provision isathpplied,mutatis mutandisto the
continental shelf in accordance with the requiretsier Article 80. The rights of the
coastal State relating to islands and installatisitisin the EEZ and the CS are similar,
with the sole difference that in this latter zoheyt are far more limitefisince within
the EEZ such islands and structures can be ledggisnaonstructed and used for many
other purposes, such as the exploitation of renenaiergy.

According to Art. 60, an almost total exclusivity accorded to the coastal State to
authorize and regulate various kinds of offshonmestrmiction, their placement, and their
use within the EEZ The distinction between artificial islands, ink#bns, and
structures for all the authorized economic purp@sgsessly provided for in Article 56
and ‘installations and structures which may interfeith the exercise of the rights of
the coastal States in the zone’ is rather vague odigh not reproduced in national
legislation! but it seems to admit, in principle, the placemsfnsuch constructions by
third States, as not interfering with coastal Statights?

The legal regime provided by Art. 60 is identicat &ll these types of construction,
in relation both to rights and to duties. It is eegsly provided that the coastal State can
exercise on those constructions exclusive jurigzhciwith respect to customs, tax,
health, safety, and immigratidnvioreover, the coastal State has the right to #skab
safety zones around those constructions, with timeoh ensuring safer navigation, or
the protection of the construction itself, to aneex fixed by the coastal State and not
exceeding a radius of 500 meters around the cantistn®

® See R .R. BURCHILL, A. V. LOWE, The Law of the Se& ed., Manchester, 199968.

" For national legislation not distinguishing amotig different types of constructions, see R. R.
CHURCHILL, A. V. Lowg, The Law of the Seait., 168; S.KOPELA, The “Territorialisation” of the
Exclusive Economic Zone: Implications for Maritimarisdiction’, International Boundary Research
Unit on ‘The State of Sovereignt20th Anniversary Conference, Durham UK (1-3 A@009) 6,
available at www.dur.ac.uk/resources/ibru/confeesfeos/s_kopela_paper.pdf.

8 On this point, see E. D.RBWN, The International Law of the Sedpl. 1, Dartmouth, 1994, 243-244.
The author argues that the construction of thostallations by third States could be for military
purposes.

° Art 60, para. 2, UNCLOS: “The coastal State stelVe exclusive jurisdiction over such artificial
islands, installations and structures, includingsgiction with regard to customs, fiscal, healhfety
and immigration laws and regulations”.

19 Art. 60, paragraphs 4 and 5. Art. 60, para. % plevides for an possible extension of the safetye
breadth if authorized by generally accepted intéonal standards or as recommended by the competent
international organization. Nevertheless, to ddte,IMO has never accepted the proposals to agree o
more extended safety zones. SeeHAREL, Preventing Terrorist Attacks on Offshore Platfornido
States Have Sufficient Legal ToglgPHarvard National Security Journa2012, 131.
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Coming to the duties, the coastal State is obliigekleep third States continuously
informed about the placement of those constructiassvell as their falling into disuse,
and also regarding all relevant technical aspectorder to ensure the safety of
navigation. Towards this end, Art. 60, para. 3,c#mally requires dismantlement
according to general international standards dstedd by international organizations,
taking into account other possible implications cgming fisheries, protection of the
marine environment, or other rights and dutiehotitStates.

Inevitably, the exercise of exclusive jurisdictimver those spaces implies an
assumption of responsibility on the part of thestabState for all the activities and the
events occurring on them. In this context, the tpmsiof the Court of Justice of the
European Union is worth noting. The Court stated,taccording to Articles 77, 60, and
80 UNCLOS, an EU Member State has sovereignty itaflob@ctional and limited
sovereignty) over the continental shelf adjacent emd exclusive jurisdiction over the
artificial islands and installations positioneditnAs a consequence, the “work carried
out on these fixed or floating installations (...)tassbe regarded as work carried out in
the territory of that State for the purposes ofl@pg EU law” and in particular EU law
provisions designed to ensure the freedom of monewofeersons?

3. The Limits of the Coastal State’s Powers over thOffshore Platforms in Recent
Practice

The features of artificial constructions at seaywall as their legal implications, vary
dramatically according to their characteristics aadhe function to which they are
destined. Looking, then, at oil, gas, or renewadergy platforms, the extent of the
enforcement powers of coastal States over theses ikas recently caused concern and,
in particular, the question of their protection afdheir environmental impact is likely
to lead to significant developments in the EEZ leggime. The major and irreparable
damage to the environment which occurred in the adsthe 2010 explosion of the
British PetroleunDeepwater Horizomplatform in the Gulf of Mexico, drew attention to
the particular vulnerability of such installationacluding the possibility of terrorist
attacks:?

Then, the 2013 seizure of the Greenpeace védAélArctic Sunrisg and of the
activists protesting against Gazprom'’s oil platfarmthe Russian Arctic EEZ, raised a
number of questions about the extent of coastdak Staforcement powers to protect
offshore platforms? Indeed, upon the Netherlands’ request for promiianeasures as
the flag State of th®1/V Arctic Sunrisethe International Tribunal of the Law of the Sea
ordered that thArctic Sunriseand all detained persons be relea$dsiyt did not rule on
the merits of the dispute between the NetherlandsRussia or on the lawfulness of the
seizure and detention of the vessel and of the dQnteers, most of whom were

YCourt of Justice of the European Unigh,Salemink v Raad van bestuur van het Uitvoerirsgjsinit
werknemersverzekeringe@-347/10, judgment of 17 January 2012.

12 A. HAREL Preventing Terrorist Attacks on Offshore Platforide States Have Sufficient Legal Tools?,
cit.,, 131; S.KAYE, Threats from the Global Commons: Problems of Jictgth and Enforcemenin
Melbourne Journal of International Lgw007, 8.

3 A. G. OUDE ELFERINK, The Arctic Sunrise Incident: A Multi-faceted Lawtlod Sea Case with a Human
Rights Dimensionin International Journal of Marine and Coastal La014, 250, 256.

% International Tribunal for the Law of the SéArtic Sunrise’ Case (Netherlands v Russian Feters,
Case No. 22, Order of the 22 November 2013.
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arrested on board th&rctic Sunriseoutside the 500-metre safety zone established by
Russia around its platform.

The order of the Tribunal did not deal with the itseof the dispute, that is to say the
legitimacy of the coercive acts on the part of fhessian authorities towards thAectic
Sunriseand its crew, but this question lies at the hehthe arbitration procedure set in
motion on 4' October 2013 by Netherlands against the Russidar&gon, in which the
latter refused to take part. On one side, in fietherlands complains of the violation
of the freedom of navigation of the Greenpeaceealasghin the Russian EEZ, and also
of the violation of individual freedoms laid down international law and Human
Rights treaties. On the other, Russia, through sootes verbaleshas asserted the full
legitimacy of coercive actions within its EEZ ifetbe are aimed at the protection of
economic interests regarding the platforms anduress of the seabed.

Putting to one side the possible results of thératlon procedure under way, in the
absence of any defense on Russia’s part, and als® apart from the outcome of the
appeals made by the 30 Greenpeace activists tBuhgpean Court of Human Rights
against Russia, for presumed violations of Artn8 &0 of the European Convention of
Human Rights, what comes to the fore in this mattehe vulnerability of off-shore
platforms and the considerable uncertainty thastexiegarding the extent of coastal
State’s powers to regulate or protect them.

The most difficult problem arising from thArctic Sunrisecase concerns the
question of enforcement powers within the EEZ, waittiin the safety zone which can
be instituted around a platform up to a maximuneesion of 500 meters.

The Resolution on “Safety zones and safety of rag around offshore
installations and structures” (No. A.271 (16)) aojpby the IMO General Assembly on
19 October 1989 provided that, within the safetgezdStates must take every possible
measure to ensure that, unless specifically awbdrio do so, their ships do not enter
or cross safety zones legitimately instituted bgstal States within their own EEZs.
This resolution also describes some measures véhiochld be adopted by ships when
they find themselves in proximity to off-shore ptans, such as prudence, the
observance of safe speed and distance criteria etc.

Although these measures are contained in a recodmtien, they may be
considered as “generally accepted internationamsbron navigation in proximity to
artificial islands as set out in Art. 60, paraUCLOS.

What raises the greatest doubts regarding intexjiwat looking at disputes like the
Arctic Sunrisecase, is undoubtedly the fact that Art. 60 givesrplicit description of
the enforcement powers of the coastal State ovps sthich may represent a danger to
exploitation activities and/or to the platform ifse

The doctrine holds, however, that these powers imeisinderstood to be very wide,
since they derive from the exercise of full jurtgchn.

5 According to Art. 16 of the Federal Law on Contite Shelf, adopted on 25 October 1995, the
Russian Federation established safety zones aritsiridstallations extended for not more than 500
meters. The English version of the Law text is 7123 1] at
www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFIlFRUS_1995 Law.pdf. It has to be
recalled that the Russian Federation’s Coast Guardmunicated over the radio to the M/V Arctic
Sunrise that it was not permitted to enter in @usaf 3 nautical miles around the platform, bus th
Greenpeace vessel did it. On the irrelevance okeftoessive Russian claim to a 3 nm zone, se@.A.
OUDE ELFERINK, The Arctic Sunrise Incident: A Multi-faceted Lawtlod Sea Case with a Human Rights
Dimension cit., 250 and 256.
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Art. 60, para. 4, however, gives the impressioa binitation of enforcement powers
within the safety zone, since it provides for tli®gtion of “appropriate measures” for
the safety of navigation and of the installationhivi the safety zone and not outside it,
and therefore not beyond a distance of 500 metens the fixed or mobile installation.

This provision means that the coastal State cabaotonsidered to enjoy all the
coercive powers necessary to prevent and représssbarmful or potentially harmful
to the economic interests or safety of a platforimcv occur outside a radius of 500
meters from that platform. Outside the safety zdhene has been instituted, the State
is thus obliged to guarantee freedom of navigatemg would not have any great
margin of possible action to prevent interferendd wr attacks on its platforms.

In any case, Art. 60, para. 4, with the term “ajppiete measures” implies a high
level of discretionary powers of the coastal Stateevaluate the kind of measures
necessary to eliminate the unauthorized present@&fyn ships in these areas, and to
prevent any attempt at unauthorized access into sdfety zones. Precautionary
measures such as the confiscation of documentssbfpafound in the proximity of a
platform were adopted by Norway in 1993 in a casslving the Greenpeace ship
Solg which was engaged in peaceful protest activisiresg off-shore oil drilling.

This interpretation of the enforcement powers of ttoastal State seems to be
confirmed by Art. 111, para. 2, UNCLOS which say$é right of hot pursuit shall
apply mutatis mutandis to violations in the exchesieconomic zone or on the
continental shelf, including safety zones aroundtioental shelf installations, of the
laws and regulations of the coastal State appkcabhccordance with this Convention
to the exclusive economic zone or the continerttalfsincluding such safety zonés.

Something may be deduced from the general princgdeording to which
enforcement powers may be exercised as long ashipeis inside the maritime zone
over which the State enjoys such powers. Sincet@lo&sates enjoy greater powers
inside the safety zones than they do within the BEZLS, the State may be deemed
unable to exercise enforcement powers over a shgnwhat ship is outside the safety
zone.

4. Final Remarks

Several critical aspects have emerged with regaitié exercise of Coastal States’
powers over offshore platforms and to the balancofg States sovereign and
jurisdictional rights with the freedom of navigatian the zones beyond the territorial
seas. In particular, when difficulties in interpngt international rules occur, the
negative impact of them in semi-enclosed and feagdas is much more evident and
risky. Furthermore it must be emphasized that isemi-enclosed sea, such as the
Adriatic, an eventual attack to operating offshorstallations could provoke serious
consequences and, then, should be prevented layvélil means.

The Adriatic Sea is also well known by biologisaed not only by lawyers, for the
difficulties of marine living resources managemeahd marine biodiversity
conservation in disputed areas. These marine aeasbeen recently object of interest
from the scientific community who has launched appsal for the creation of Marine
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Peace Park¥ The creation of a Marine Peace Park in the Adrigga could have some
implications for the existing and future gas andiéshore platforms in the area.

There is another interesting development regartieglife of the offshore platforms
which could interest the Adriatic Sea. The oil @ad rigs at the end of their use should
be dismantled, as mentioned above. Neverthelesasibeen observed that the practice
of abandoning the rigs, without dismantling thenas hproduced in some cases
interesting consequences for the marine ecosystehhas raised the issue of possible
re-use of platforms as artificial reéfsThe scientific discussion on this unexpected
effects of accidental sinking or voluntary abandentnhas been developed after the
tragic case of the wreck of the “Paguro” Agip pbath, which sank in the northern
Adriatic Sea in 1968% Many years after this accident, thanking to theegtional
aquatic life which developed in the artificial reife wreck of the Paguro platform has
turned into a popular destination for sport divénsleed, the ecosystem adapted to the
rigs, after years, has in some cases created anéware ecosystem that becomes itself
worthy of protection.

6 See P.MACKELWORTH, D. HOLCER B. LAZAR, Using conservation as a tool to resolve conflict:
Establishing the Piran—Savudrija international Miaei Peace Parkin Marine Policy 2013, 112-119.

"' M. PoNTI, M. ABBIATI, V. U. CECCHERELL, Drilling platforms as artificial reefs: distributio of
macrobenthic assemblages of the “Paguro” wreck them Adriatic Sea)in ICES Journal of Marine
Science 2002, 316-323. The authors argue as follows @n Hiological changes occurred to the
ecosystem on the wreck of a oil platform: “The bffsee wreck of the ‘Paguro’ drilling platform also
hosted a rich fauna, presumably reflecting a highctural complexity as well as its wide bathymetri
range. (...) This is important in light of potentiatuse of decommissioned platforms as artificiafsen
the northern Adriatic Sea, because an approprigdeosal strategy should take into account these
effects.”

'8 The accident, during the drilling of a new methacmused the offshore platforRaguroto explode
and sink to the bottom of the sea. This tragedy atsised the death of three persons. The sunloptatf
is located now at 12 miles away from the port ofribia di Ravenna at a depth of 25 meters.
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PROBLEMSOF MARINE POLLUTION RESULTING FROM OFFSHORE ACTIVITIES
ACCORDING TO INTERNATIONAL AND EUROPEAN UNION L AW

NATHALIE RoOS

SUMMARY — 1. Introduction. — 2. International Law: Regib8aa and Environmental Protection. — 2.1. A
Conventional Framework: The Barcelona System. — 2.Zovernance Framework: The Offshore
Protocol. — 3. European Union Law: Economic Intégraand Industrial Safety. — 3.1. Integration of
the MediterraneaAcquisinto EU Law. — 3.2. Application of EU Law to Meditanean Governance.
— 4. Concluding Remarks.

1. Introduction

Up to now, the oil and gas industry is not as vesliablished in the Mediterranean
region as in other parts of the world, but the nambf offshore installations is
increasing and future perspectives exist. Furtheemmew deposits have been
discovered that may be exploited, since deep arah ewtra-deep drillings now
possible. But the risks involved in a fragile aedns-enclosed sea with seismic activity,
as the Mediterranean, are even more important.ethda disaster on a platform in the
region would have a dramatic effect and irreveesdadnsequences, because of the small
size of the basin and the low rate of water rengéwal

Obviously, these risks are also of great concemthenAdriatic Sea, a semi-enclosed
sea in a semi-enclosed sea, and lonian Sea, wfisher@ exploration and exploitation
are already a reality. Albania, Bosnia and Herzewgv Croatia, Italia, Greece,
Montenegro and Slovenia are involved as bordertateS, as well as all Mediterranean
States and the European Union, since four of thersaparian are also Member States,
and as shown by the Maritime Strategy for the Adriand lonian Seas.

In this context, problems of marine pollution résg from offshore activities are to
be understood both according to International amean Union Law.

2. International Law: Regional Sea and Environmental Protection

! On legal challenges, see Ros, Exploration, Exploitation and Protection of theefliterranean
Continental Shelf, in QCINELLI, E.M. VASQUEZGOMEZ (eds),Regional Strategies to Maritime Security:
a Comparative Perspectiy®¥alencia, 2014, 101-13%uel régime juridique pour I'exploitation offshore
en Méditerranée?n Annuaire de Droit Maritime et Océaniq@€15, Tome XXXIII (forthcoming).

2 N. Ros, La réglementation euro-méditerranéenne des acsiviifishore in Diritto del Commercio
Internazionale 2015, 121-164; L.ScHIANO D1 Pepg Offshore oil and gas operations in the
Mediterranean Sea: regulatory gaps, recent devekagsiand future perspectivas J.JUSTERuIZ, V.
Bou FRANCH (ed.), Derecho del Mar y Sostenibilidad ambiental en eldikgraneq Valencia, 2014,
363-387;International Marine Environmental Law and the EBn Adequate Framework to Address
Environmental Emergenciesth I. GOVAERE, S.PoLl (ed.), EU Management of Global Emergencies:
Legal Framework for Combating Threats and Cridesiden — Boston, 2014, Chapter 14, 298-303.
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The profile of International Law, Regional Sea &rmironmental Protection, relies
on a conventional framework, the Barcelona Systeémplving the twenty-one
bordering States and the European Union, and mpeeifcally on a governance
framework, the Offshore Protocol.

2.1. A Conventional Framework: The Barcelona System

a) The Barcelona Convention and Protocols

The Barcelona Convention and its Protocols coristitne legal dimension of the
Mediterranean Action Plan, developed in the framéwof UNEP, according to
International Law and United Nations cooperatioimgiples® The Convention for the
Protection of the Marine Environment and the Cddé&ion of the Mediterranean, the
amended version adopted on 10 June £98%n umbrella-treatintegrating all the Rio
outcomes and intending to set up an environmenthkastainable governance, fighting
against all the forms of marine pollution, incluglirPollution Resulting from
Exploration and Exploitation of the Continental Stad the Seabed and its Subsoil

With its seven thematic Protocols, all in forcecgirMarch 2011, it forms global
regional system addressing the different forms oflugon and environmental
challenges: Dumpinfj;Prevention and Emergenéyt.and-Based SourcésSpecially
Protected Areas and Biological Diversitffshore!® Hazardous Wastés:Integrated
Coastal Zone Managemeht.

b) The 1994 Offshore Protocol
The Protocol for the Protection of the Mediterran&za against Pollution Resulting
from Exploration and Exploitation of the Contindnfhelf and the Seabed and its

% See http://www.unepmap.org/index.php.

4 See http://195.97.36.231/dbases/webdocs/BCP/beb Epdf. The initial version of the Barcelona
Convention, theConvention for the Protection of the Mediterranez@a against Pollutigrwas adopted
on 16 February 1976 and entered into force on IR2uaey 1978; the 1995 Convention entered into force
on 9 July 2004.

® Art. 7 Pollution Resulting from Exploration and fHaitation of the Continental Shelf and the Seabed
and its Subsoil: The Contracting Parties shall take all appropriateeasures to prevent, abate, combat
and to the fullest possible extent eliminate pahutof the Mediterranean Sea Area resulting from
exploration and exploitation of the continental I§laad the seabed and its sub3oil

® Protocol for the Prevention and Elimination of Radibn in the Mediterranean Sea by Dumping from
Ships and Aircraft or Incineration at Seadopted in 1976 and entered into force in 19[8;amended
version, adopted in 1995, is not yet in force.

" Protocol Concerning Cooperation in Preventing Pabn from Ships and, in Cases of Emergency,
Combating Pollution of the Mediterranean Sadopted in 2002 and entered into force in 2004.

8 Protection of the Mediterranean Sea against Padlutirom Land-Based Sources and Activitasopted

in 1996 and entered into force in 2008.

° Protocol Concerning Specially Protected Areas aimldgjical Diversity in the Mediterraneamdopted

in 1995 and entered into force in 1999.

1% protocol for the Protection of the Mediterraneara@eyainst Pollution Resulting from Exploration and
Exploitation of the Continental Shelf and the Sebbrd its Subsaqiladopted in 1994 and entered into
force in 2011.

1 Protocol on the Prevention of Pollution of the Medianean Sea by Transboundary Movements of
Hazardous Wastes and their Dispgsadopted in 1996 and entered into force in 2008.

12 protocol on Integrated Coastal Zone Managemenhi Mediterraneanadopted in 2008nd entered
into force in 2011.
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Subs%il was adopted in Madrid on 14 October 188d,entered into force on 24 March
2011:

It's not only adedicated conventional act but also one of thedwisting treaties in
the world currently dealing with offshore activijeghe other is the Protocol Concerning
Marine Pollution Resulting from Exploration and Eoipation of the Continental Shelf,
adopted in 1989 and entered into force in 199@héenframework of the 1978 Kuwait
Regional Convention for Cooperation on the Protectof the Marine Environment
from Pollution, in the ROPME Sea Area, including tRersian Gulf and the Sea of
Oman, a region where offshore issues are very itapbr

This aspect enhances the pioneering dimension efPifotocol as an integrated
conventional act, adopted in 1994 to be part ofriiv framework integrating the Rio
outcomes. In addition to the Barcelona Conventioalso refers to two of its protocols,
now replaced in their latest version by the 199,v@amtion, the 1995 Protocol
Concerning Specially Protected Areas and Biologiiaersity in the Mediterraneaf,
and the 2002 Protocol Concerning Cooperation indtréng Pollution from Ships and,
in Cases of Emergency, Combating Pollution of thedMerranean Sed.The systemic
integration has also an institutional dimensiomcsithe Offshore Protocol gives an
operational role, in case of emergency, to the &tedi Activity Center of the
Prevention and Emergency Protocol, the Regional ifdarPollution Emergency
Response Center for the Mediterranean Sea (REMPEC).

2.2. A Governance Framework: The Offshore Protocol

a) A Global and Ambitious Protocol

In practice, and despite the financial difficultiemcountered by UNEP/MAP,
REMPEC seems intended to play an important rolethe implementation of a
governance framework, under the Offshore Protadefined as global and ambitious,
as evidenced by its legal scope. From the vantage pf geography, and contrary to
what might suggest the reference to the continesttelf in the title of the Protocaol, it
encompasses the whole Mediterranean Sea areagasisethe activities, the Offshore
Protocol adopts a holistic approach of offshorerafpens, including scientific research,
all the forms of exploration and the global procesfs exploitation, from the
establishment of an installation to its removabnirdrilling to transportation. Finally,
all mineral resources are concerned, whether shbtjdid or gaseous; therefore, the
Protocol is not only applicable to conventionalamd gas activities.

This broad scope is associated witthigh level of requirements. Although the
Protocol is now twenty years old and, thereforey'tcantegrate the latest legal and
technological innovations, it still appears pionegrand characterized by a high level
of requirements for the Parties and operatorsitevwriauthorization for exploration and
exploitation; use of the best available techniqaied standards to minimize the risk of
pollution; sanctions for breaches of conventionbligations; environmental impact
assessments; mutual assistance in cases of emgrgesierance and other financial

'3 See http://195.97.36.231/dbases/webdocs/BCP/Ri@tishore94_eng.pdf.

% See http://195.97.36.231/dbases/webdocs/BCP/RIGBAIS _eng.pdf.

15 See http://195.97.36.231/dbases/webdocs/BCP/Ri@mergency02_eng.pdf.
18 See http://www.rempec.org.
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security to cover liability” Actually, this high level of requirements is tleson of the
low level of ratifications, particularly by the Eapean States, and it explains the late
entry into force, especially because of the comguwlsinsurance, with the six
ratifications of Albania, Cyprus, Libya, Moroccoyr#, and Tunisia. Although the
European Union has now accessed to the ProtosoMémber States don’'t manifest
their intention to ratify the Protocol in the ndature: they have all signed it with the
exception of France; and outside the EU, the sdoat not so different, Israel and
Monaco have signed, but other States have neiitpeed nor ratified.

b) Towards a Legal Governance

By the fact, the system is evolving towardegal governance. The implementation
of the Protocobegan during the CoP 17 of the Barcelona Convemi@12, with the
adoption of a Decision establishing @ hocworking group coordinated by REMPEC,
in order to develop a dedicated Action Plan, by @8Rt the end of 2018.

The future of the Protocotlies on the effective adoption of this Action iPlahose
main three objectives are: setting-up a governaimamework, defining regional
offshore standards and guidelines, and developgmrral reporting and monitoring
mechanismWithout considering the revision of the Protocalseems necessary to
update some provisions, especially in the AnneXesendments should be rapidly
adopted, while the number of Parties is still leditand the three-fourths majority vote,
legally necessarya priori easier to obtain, in order to enter into forceemiards
automatically for each new Contracting Party.

3. European Union Law: Economic Integration and Industrial Safety

Obviously, this traditional approach of Internatbriaw is complemented and
reinforced by the profile of European Union LawoBomic Integration and Industrial
Safety; in order to cope with problems of marindlyimn resulting from offshore
activities, the European strategy requires thegnat@on of the Mediterraneaacquis
into EU Law and the application of EU Law to Meditsmean governance.

3.1. Integration of the Mediterraneatquisinto EU Law

a) The Accession of the EU to the Offshore Protocol

7 Concerning the Protocol and its legal contributisee ERAFTOPOULOS Sustainable Governance of
Offshore Oil and Gas Development in the MeditereaneRevitalizing the Dormant Mediterranean
Offshore Protocqgl Thursday 19 August 2010, MEPIELAN E-Bulletin (httwww.mepielan-
ebulletin.gr/default.aspx?pid=18&Categoryld=4&Altl=29&Article=Sustainable-Governance-of-
Offshore-Oil-and-Gas-Development-in-the-Mediter@meRevitalizing-the-Dormant-Mediterranean-
Offshore-Protocol); LScHIANO DI Pepg Offshore oil and gas operations in the Mediterrame®ea:
regulatory gaps, recent developments and futurespestivesin J.JUSTE Ruiz, V. Bou FRANCH (ed.),
Derecho del Mar y Sostenibilidad ambiental en etitdgraneq Valencia, 2014, 371-375.

'8 Report of the 17 Ordinary Meeting of the Contracting Parties to @@nvention for the Protection of
the Marine Environment and the Coastal Region ef Ntediterranean and its Protocols, Paris, France,
10"-12" February 2012, UNEP(DEPI)/MED 1G.20/8, 14 Febru&912, Part I, Annex IThematic
Decisions Decision 1G.20/12, 217-218,
http://195.97.36.231/dbases/MAPmeetingDocs/121G2&ng.pdf.
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The first step is the integration of the Mediteganacquisinto EU Law, and first of
all the accession of the EU to the Offshore Prdto&wior to its adoption, the
Commission had proposed to the Council to sigrPtttocol*® but it was then deemed
more appropriate to work further on a Communityimegyfor environmental liability
rather than anticipate it through an internatioagteement. The current situation is
clearly the result of atrategic change of mirmtcurred, in the aftermath of the accident
in the Gulf of Mexico, on theDeepwater Horizonon 20 April 2010, when the
European Union became more aware of all the patiefoti resulting risks, especially in
the Mediterranean. A Commission Communication aglbmin 12 October 2010, and
titled Facing the challenge of the safety of offshoreand gas activitiesecommended
to re-launch the process towards bringing into dotice Offshore Protocol, in close
collaboration with the Member States concerned tardREMPEC?® This proposition
was supported by the Parliament in its resolutibri® September 201%, while the
Protocol was already entered into force. One mdatter, on 27 October 2011, the
Commission published a proposal for a Council Denigo approve the accession of
the European Union to the Offshore Protocol, inod@ legal framework including the
development of EU LaW?

b) Legal Consequences of the Accession

On 20 November 2012, the Parliament finally conséfitand the Decision of
accession was adopted by the Council on 17 Dece®®&2?* with all the legal
consequences according to EU Law and due to tegriation of the Protocol into the
European Union legal order. The immediate legabaf are twofold because the
Offshore Protocol may be rightly considered to emtéo the legal framework of Art.
216 of the Treaty on the Functioning of the Eurapémion (TFEU), and to ban
agreement Binding upon the institutions of the Union and ¢& Member Statas®

19 Commission of the European Communitiespposal for a Council Decision concerning the Sigme

of a Protocol for the Protection of the MediterrameSea against Pollution resulting from Exploration
and Exploitation of the Continental Shelf and theal®d and its SubspiCOM(94) 397 final, 22
September 1994,

2 Communication from the Commission to the Europ&amliament and the CounciFacing the
challenge of the safety of offshore oil and gasviigts, COM(2010) 560 final, 12 October 2010,

2! European Parliament resolution of 13 Septembet 2@ilfacing the challenges of the safety of offshor
oil and gas activities (2011/2072(INI)), P7_TA(200366.

2 European CommissioRroposal for a Council Decision on the accessiothefEuropean Union to the
Protocol for the Protection of the MediterraneanaSagainst pollution resulting from exploration and
exploitation of the continental shelf and the sebbed its subsailCOM(2011) 690 final, 2011/0304
(NLE), 27 October 2011

3 European Parliament legislative resolution of 20vidmber 2012 on the draft Council decision on the
accession of the European Union to the Protocoltfar Protection of the Mediterranean Sea against
pollution resulting from exploration and exploitati of the continental shelf and the seabed and its
subsoil (09671/2012 — C7-0144/2012 — 2011/0304(INLFE)_TA(2012)0415.

24 Council Decision of 17 December 2012 on the adoessf the European Union to the Protocol for the
Protection of the Mediterranean Sea against pofiutesulting from exploration and exploitation bét
continental shelf and the seabed and its subsoil3/s/EU),Official Journal of the European Unip®
January 2013, L 4/13-14.

%5 Art. 216 TFEU: ‘1. The Union may conclude an agreement with onenore third countries or
international organisations where the Treaties sovide or where the conclusion of an agreement is
necessary in order to achieve, within the framewafrthe Union's policies, one of the objectivesmefd

to in the Treaties, or is provided for in a legallinding Union act or is likely to affect commonesior
alter their scope. 2. Agreements concluded by thtJare binding upon the institutions of the Union
and on its Member States
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Anyway, after the accession of the European Uraod, the integration of the Offshore
Protocol into EU Law, the obligations relating s implementation are not only
incumbent upon the European Union, but also largelyn its Member States, which
have to transpose its provisions into domesticdaan though they have not ratified the
Protocol. Furthermore, EU Law shall contribute &nforce the contribution of the
Offshore Protocol, through thacquis and the new role assigned to the European
Maritime Safety Agency. Indeed a Regulation adopted2013 extends EMSA
competencies, both from the material and geographpigint of view, first to response
to marine pollution caused by oil and gas instalfes, and second to States applying for
accession to the Union and European Neighbourhaothgr countries, which include
Mediterranean non-Member Staf8sTherefore, EMSA is able to be involved in the
implementation of certain aspects of the Offshor@tdeol and may even collaborate
with REMPEC.

Obviously, the Decision of accession also has auresgces for Member States due
to their legal status of Parties to the Barcelopstédn. This should encourage or incite
the Mediterranean Member States to ratify, althotiyggy remain the most fervent
opponents to the Protocol; but more than two ykdes, and even though some of them
have announced their intention to ratify (Frantaly] Malta), implement (Greece) or
transpose (Slovenia), tletatus quaemains... and Cyprus is still the only EU Member
State Party to the Offshore Protocol. However ficatiion by Mediterranean EU
Member States is not unnecessary, furthermoreeatvibéditerranean level where the
Protocol needs more ratifications, and a bettearwsd between EU and non-EU
Member States, to become more effective and enhammgeration and environmental
protection.

3.2. Application of EU Law to Mediterranean Governna

a) The Directive on Safety of Offshore Oil and Ggerations

The other option is the application of EU Law to diterranean governance,
especially the Directive on safety of offshoreanid gas operations, adopted on 12 June
20132 following a formal evolution from a proposed regfion to a directivelike the
accession to the Protocol, this normative procggscifically European, originates in
the awareness resulting from tBbeepwater Horizoraccident, and the aforementioned
Communication from the Commission of October 2(AdY. the first time, the adoption
of a comprehensive legislative framework is planeédEU level; to this end, the
Commission made, on 27 October 2011, the initidl @mbitious choice of a regulation,
directly binding upon Member States, in order ttalelssh a harmonized EU system,
automatically incorporated into the domestic legjaler of all the Member Stat&50n
3 December 2012, this strategy was definitely emgled in the Council, at the
instigation of the States particularly concernedolffghore activities. By 21 February

%6 Regulation (EU) N 100/2013 of the European Parliament and of then€ibwf 15 January 2013
amending Regulation (EC) ‘NL406/2002 establishing a European Maritime Safegency, Official
Journal of the European Unip® February 2013, L 39, 30-40.

%" Directive 2013/30/EU of the European Parliamend &#ime Council of 12 June 2013 on safety of
offshore oil and gas operations and amending Due@004/35/ECOfficial Journal of the European
Union, 28 June 2013, L 178, 66-106.

%8 European Commissiofroposal for a Regulation of the European Parliamand of the Council on
safety of offshore oil and gas prospection, exgloraand production activitiesSCOM(2011) 688 final,
2011/0309 (COD), 27 October 2011.
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2013, the European Parliament and the Council sshah political agreement and
recommended the adoption of a directive, a disayipg option, much less ambitious,
since it only establishes objectives and leavesvtbmber States free of the means to
achieve them during the transposition.

In practice, there are some synergies with the Hofis Protocol and such a
complementarity is even necessary in the perspediva regional governanééThe
accession Decision and the Directive must be censitlin close relation; they have a
common purpose, but they are not of the same gmerand have specific objectives
and focus, with rather different geographic andcfiomal scopes. The Protocol has a
profile of International Law, dedicated to enviroamtal protection and fight against
pollution of the Mediterranean Sea; it's a legaltioment of regional cooperation, with
the broad objective to protect against pollutiaonfroffshore activities, and laolistic
approach, including the whole process of offshootividies, scientific research,
exploration and exploitation, and all the mineedaurces of the continental shelf. The
Directive has a profile of EU Law, focused on eawoim integration and industrial
safety. It has a more specific scope than the Pogtdhat is to ensure the safety of
offshore activities, excluding research and transmmnd is limited to the oil and gas
operations, in the maritime areas under MembegeS{atisdiction. Its main objective is
to prevent major accidents and limit their conseges, by establishing minimum
safety requirements likely to contribute to an iedt improvement of environmental
conditions and health of worket3.

b) Participation of EU Law to Mediterranean Goventa

In this context, participation of EU Law to Medit@nean governance may be very
complex to implement; it's a real but disappointingormative contribution.
Complementary to the Directive, the Edquisis relatively important; it encompasses
fifteen European legal acts, in the field of enmireent, including marine issues, safety
and health of workers and civil protection, andusitial safety, including the oil
industry®® As regards the Directive, its main objective igeold: to reduce as far as

%9 SeeFinal Report -Safety of offshore exploration and exploitationiaties in the Mediterranean:
creating synergies between the forthcoming EU Rdigu and the Protocol to the Barcelona
Convention May 2013, http://ec.europa.eu/environment/maimterhational-cooperation/regional-sea-
conventions/barcelona-
convention/pdf/Final%20Report%200ffshore%20Safet@B&celona%20Protocol%20.pdf.

% For a doctrinal analysis of the Directive, sedu$TERUIZ, La directive européenne sur la sécurité des
opérations pétrolieres et gazieres en meiRevue Juridique de I'Environneme@014, 23-43; and more
specifically in a Mediterranean perspective StHIANO D1 PeEPE, Offshore oil and gas operations in the
Mediterranean Sea: regulatory gaps, recent devekagsiand future perspectives J. JUSTERuIZ, V.
Bou FRANCH (ed.), Derecho del Mar y Sostenibilidad ambiental en eldMgraneq Valencia, 2014,
378-387.

31 Council Directive 92/43/EEC of 21 May 1992 on tlmnservation of natural habitats and of wild fauna
and flora (Habitats Directive); Council Directive2/91/EEC of 3 November 1992 concerning the
minimum requirements for improving the safety arehlth protection of workers in the mineral-
extracting industry through drilling (eleventh iadiual Directive within the meaning of Article 16(af
Directive 89/391/EEC) (Health and safety of work&ective); Directive 94/9/EC of the European
Parliament and the Council of 23 March 1994 ondpproximation of the laws of the Member States
concerning equipment and protective systems intérfde use in potentially explosive atmospheres;
Directive 94/22/EC of the European Parliament drel €ouncil of 30 May 1994 on the conditions for
granting and using authorizations for the prospectiexploration and production of hydrocarbons
(Hydrocarbons Directive); Council Directive 96/82/0f 9 December 1996 on the control of major-
accident hazards involving dangerous substancege$Bell Directive); Directive 97/23/EC of the
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possible the occurrence of major accidents reldbnaffshore oil and gas operations; to
limit their consequences, thus increasing the ptimte of the marine environment and
coastal economies against pollution; to improverésponse mechanisms in case of an
accident. Obviously, it is a step forward, but fiés below initial expectations. Indeed,
the lobbies of the oil and gas industry, as welbtdes particularly involved in offshore
activities, have not only worked in favor of a ditige rather than a regulation, but also
to reduce the scope of the text that appears realty disappointing. Overall, the
established rules lack clarity and provide onlytiphsolutions to global problems; most
of the provisions are mere soft law... and no irdelent monitoring and supervision
role was granted to EMSA.

In practice, the Directive appears a future contidn with geographical limits.
Ratione temporisand as regards States, the transposition of trextive shall occur
within a period of two years (July 2015); regardindustrial operators, a three years
period is granted in the case of planned instalati(July 2016) and a five years period
in relation to existing installations (July 201&atione persongethe scope of the
Directive varies according to circumstances. Onbastal Member States having
offshore oil and gas operations carried out inwers under their jurisdiction shall
transpose the whole Directive. Other coastal Men8iates shall be obliged to bring
into force only those measures which are necedsagnsure compliance with three
articles®? and particularly Art. 20 which mentions the evetlity of a report in case of a
major accident occurred during offshore oil and gperations conducted outside the
Union, the only provision that shall be transposeen by landlocked States; but States
where no offshore company is registered in arecnaterned by this requirement, and
the Commission has underlined the risks associaiidthis precedent, both as regards
the integrity of EU Law and in terms of possibleécamvention.Ratione loci the
transposition is only an obligation for offshoreeogtions conducted in the maritime
areas under the jurisdiction of Member Stateshb Mediterranean, it concerns only

European Parliament and of the Council of 29 Ma9718n the approximation of the laws of the Member
States concerning pressure equipment; Directivéd/330EC on environmental liability with regard twet
prevention and remedying of environmental damagevi(Bnmental Liability Directive or ELD);
Directive 2006/42/EC of the European Parliament afnithe Council of 17 May 2006 on machinery, and
amending Directive 95/16/EC; Regulation (EC) M07/2006 concerning the Registration, Evaluation,
Authorisation and Restriction of Chemicals (REACHJouncil Decision of 8 November 2007
establishing a Community Civil Protection Mechanisiirective 2008/56/EC of the European
Parliament and of the Council of 17 June 2008 dstibg a framework for community action in the
field of marine environmental policy (Marine StrggeFramework Directive); Directive 2008/98/EC of
the European Parliament and of the Council of 1%edtber 2008 on waste and repealing certain
Directives (Waste Framework Directive); Regulat{@&C) N 1272/2008 on classification, labelling and
packaging of substances and mixtures (CLP Regulatirective 2009/147/EC on the conservation of
wild birds (Birds Directive); Directive 2014/52/E&f the European Parliament and of the Council of 16
April 2014 amending Directive 2011/92/EU on theeasssnent of the effects of certain public and pevat
projects on the environment. Three relevant conoratcan also be considered to be part of the EU
acquis United Nations Convention on the Law of the SEAICLOS) of 10 December 1982; Convention
on Environmental Impact Assessment in a Transbayn@antext (Espoo Convention) of 25 February
1991; and United Nations Economic Commission forape Convention on Access to Information,
Public Participation in Decision-Making and Acces Justice in Environmental Matters (Aarhus
Convention) of 25 June 1998.

%2 Art. 20 Offshore oil and gas operations conductedside the Union; Art. 32 Transboundary
emergency preparedness and response of Membes Stidt@ut offshore oil and gas operations under
their jurisdiction; Art. 34 Penalties.
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eight States and the areas under their jurisdictorit could lead to a fragmentation of
the legal regimea fortiori when there are little or no convergences withRheocol.

4. Concluding Remarks

In the Adriatic and lonian Seas, as in the wholalitégranean, problems of marine
pollution resulting from offshore activities reqeiboth International and EU Law
profiles. Solutions should arise at the crossroaelsveen a Mediterranean Protocol
dedicated to protection against pollution from béfe activities, to which Member
States of the European Union remain largely refrgctand the logic of economic
integration and industrial safety, initiated by tli®iropean Directive, which is
functionally more restrictive and applies only teiMber States. We just have to hope
that this effective improvement will be possibletivaut the occurrence of disasters,
unlike maritime navigation witkrika andPrestigeshipwrecks.
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CiviL LiABILITY AND COMPENSATION FOR DAMAGE CAUSED IN CONNECTION WITH
OFFSHORE OIL AND GAS ACTIVITIES : WHERE ARE WE Now?

Lorenzo $HIANO DI PEPE

SUMMARY — 1. Liability for Damage Arising out of Offshorecéidents ... as a Measure of Last Resort? —
2. Civil Liability for Offshore Oil and Gas Activii#s at the Global Level ... or not? — 3. Directive
2013/30/EU on Safety of Offshore Oil and Gas Openat What Room for the Polluter Pays
Principle? — 4. Civil Liability and Compensationr f@ffshore Activities under EU Law: What Lies
ahead?

1. Liability for Damage Arising out of Offshore Acadents ... as a Measure of Last
Resort?

As with any human activity likely to cause suddemn persistent environmental
degradation, also offshore oil and gas exploragiath exploitation are nowadays subject
to a considerable body of international, Europeaah @ational rules. A comprehensive
assessment of the relevant norms goes clearly deyba scope of the present
contribution; suffice it to say that differing viewexist on the completeness of such
normative system and the adequateness of thedépedtection accorded byit.

What can be remarked here is that, undoubtedlyslédiye efforts have so far
focussed especially on accidents prevention angonse rather than on liability and
compensation. In a sense, this is understandablat fieast two main reasons. On the
one hand, as it is well known, the principle ofyaetion which forms an integral part
of environmental law at all levels, requires tHast and foremost, measures are put in
place in order to prevent the occurrence of actgldkely to cause environmental
damage or, at least, to minimise their impact. @& other hand, whilst it may be
(relatively) easy to agree on (and, converselyosepon the relevant operators) a set of
preventative rules — as these will be broadly sipgakased on a common ground of
practical knowledge and technical expertise — #meesmay be less true of liability and
compensation regimés.

! For a general outline of the subject, with patticuegard to the prevention aspects, referencebean
made Lorenzo &IANO DI PEPE, Offshore Oil and Gas Operations in the Mediterram&ea: Regulatory
Gaps, Recent Developments and Future PerspectivelsJUSTE Ruiz, V. Bou FRANCH (ed.),Derecho
del mar y sostenibilidad ambiental en el Meditegérvalencia, 2014, 363.

2 The debate around the question of liability fomdae arising out of offshore accidents has beete qui
active, as demonstrate for example by contributisnsh as the following: R. BEYRATNE, The
Deepwater Horizon Disaster — Some Liability Issued ulane Maritime Law Journal010, 125 ff.; B.
J. BusH, The Answer Lies in Admiralty: Justifying Oil SpRlunitive Damages Recovery Through
Admiralty Law Lewis & Clark Law School Environmental La011, 1255 ff.; Martin BvIES, Liability
issues raised by the Deepwater Horizon blowguRAustralian & New Zealand Maritime Law Journal
2011, 35 ff.; K. G. EGERRAND, Indemnity for Gross Negligence in Maritime Oilfie€bntracts in
Loyola Maritime Law Journal2011-2012, 319 ff.; V. J.dtEY, Post-Deepwater Horizon: the changing
landscape of liability for oil pollution in the Uteid Statesin Albany Law Review2010, 515 ff.; T.
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Examples of such an approach are provided by tB2 Uited Nations Convention
on the Law of the S&aas several provisions contained therein requinetraoting
parties to establish global and regional rules tevent marine environmental
degradation with particular reference to activiteegeh as drilling and the operation of
offshore installations. More on point, at the regiblevel, significant results have been
achieved in the North East Atlantic and, to a legséent (as it shall be seen), in the
Mediterranean Sea, as demonstrated, respectivglythd 1992 Convention for the
Protection of the Marine Environment of the Nor#émsEAtlantié (Art. 5 and Annex 1)
and the 1994 Protocol for the Protection of the Kéerhnean Sea against Pollution
Resulting from Exploration and Exploitation of tk®ntinental Shelf and the Seabed
and its Subsofl,part of the so-called “Barcelona system” made fuwhat is now) the
1995 Convention for the Protection of the MarinevitEsnment and the Coastal Region
of the Mediterranean and its seven thematic prdsdco

More recently, and in the same vein, Directive 2808U of the European
Parliament and of the Council, of 12 June 20%8rported to introduce a set of rules
establishing fninimum requirements for preventing major accidentsffshore oil and
gas operations and limiting the consequences df aacident%

The very wording used by the Directive’'s Art. 1pmeduced above, reminds us,
however, that sometimes the occurrence of an aucisienply cannot be excluded,
notwithstanding the existence of sophisticatedesb&the-art preventive regimes, and
that some damage is likely to be occur when thevegit rules of prevention are not
complied with or fail to meet their objective fother reasons.

This demonstrates the pressing need for a spdighdity regime to function not
only as an additional deterrent for operators I&d as a tool to ensure that victims are
adequately compensated if and when one of sucldexdsi occurs. In this respect,
liability and compensation are to be seen not @sya measure of last resort or as a
“mere” safety net to come into play ... just in casenething goes wrong, but rather as
a complementary instrument working together witeventive regimes.

2. Civil Liability for Offshore Oil and Gas Activit ies at the Global and Regional
Level ... or not?

KURTZ-SHEFFORD Liability for offshore facility pollution damage taf the Deepwater Horizon? What
happened to the global solutionia Journal of International Maritime Law2012, 453 ff.; K. NbUSSIA,
The BP Oil Spill — Environmental Pollution Liabyliand Other Legal Ramifications) European Energy
and Environmental Law Revie®011, 98 ff.; A. D. RuL, Rethinking Oil Spill Compensation Schemes:
The Causation Inquiryin Loyola Maritime Law Journal2011, 137 ff.; T. J. GHOENBAUM, Liability for
Damages in Oil Spill Accidents: Evaluating the U&#Ad International Law Regimes in the Light of
Deepwater Horizonin Journal of Environmental Law2012, 395 ff.; T. 8ovAzzi, Maritime Accidents
with Particular Emphasis on Liability and Compernsatfor Damage from the Exploitation of Mineral
Resources of the Seabdd A. DE GUTTRY, M. GESTRL G. VENTURINI (eds.),International Disaster
Response Lawlhe Hague, 2012, 287 ff.

% Adopted on 10 December 1982; entered into for¢beainternational level on 16 November 1994,

“ Adopted on 22 September 1992; entered into fortieeainternational level on 25 March 1998.

®> Adopted on 14 October 1994; entered into ford@ainternational level on 24 March 2011.

® Adopted 10 June 1995; entered into force at tteriational level on 9 July 2004.

" Directive 2013/30/EU of the European Parliamertt ahthe Council on safety of offshore oil and gas
operations and amending Directive 2004/35/B€icial Journal of the European Unip@8 June 2013, L
178, 66.
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As it has been authoritatively noted, liability amdmpensation issues are not
properly dealt with by any global or regional legatrument currently in force, when it
comes to offshore oil and gas activitfes.

As a starting point, despite the moving nature aingn offshore platforms, a
successful liability and compensation regime sulha one jointly established by the
1992 International Convention on Civil Liabilityf®il Pollution Damage on the one
hamd, and the 1992 International Convention onBsiablishment of an International
Fund for Compensation for Qil Pollution Damdyen the other hand, will be clearly
not applicable insofar as the “object” involved da®ot fall within the definition of
‘ship’ provided therebyyiz.,according to art. 1.1 of the formerafly sea-going vessel
and seaborne craft of any type whatsoever congtduot adapted for the carriage of
oil in bulk as cargo, provided that a ship capabliecarrying oil and other cargoes
shall be regarded as a ship only when it is actuakrrying oil in bulk as cargo and
during any voyage following such carriage unless proved that it has no residues of
such carriage of oil in bulk aboatd

A more pertinent instrument, the 1977 Convention @il Liability for Oil
Pollution Damage resulting from Exploration for aBglploitation of Seabed Mineral
Resources (designed to apply to the North Sea, the Baltia 8ad the Northern
Atlantic Ocean), whilst containing provisions chaliing the liability towards the
operator and entitling the latter to limit suchbligy to a certain monetary amount, has
not entered into force so far and is highly unikig do so in the future.

Other regimes, such as the Mediterranean Offshar®édl? that has already been
touched upon above, whilst mentioning theed for a liability and compensation
mechanism, have fallen short of devising a comprsire regime. Its Art. 27, par. 1, in
fact, merely requires contracting parties toodperate as soon as possible in
formulating and adopting appropriate rules and pedares for the determination of
liability and compensation for damage resultingnfréhe activities dealt with ifthe]
Protocol.

In the meantime,ending development of such procedyrparties are called upon
by Art. 27, par. 2, on the one hand, (a) také all measures necessary to ensure that
liability for damage caused by activities is imphga operators, and that they shall be
required to pay prompt and adequate compensatamd, on the other hand, (b) to

8 See, for example, L. HdBASON, Offshore oil exploitation: a new frontier for inteational
environmental law  (IDDRI  Working  Paper no. 11/11)(available online at
http://www.iddri.org/Publications/Collections/Idepsur-le-debat/WP%201111_chabason_offshore.pdf).
® Originally adopted on 29 November 1969 and entémémi force at the international level on 19 June
1975; subsequently replaced by a new version thaapted on 27 November 1992 which entered into
force at the international level on 30 May 1996.

1% Originally adopted on 18 December 1971 and entietedforce at the international level on 16 Octobe
1978; superseded by a new version thereof adopt&¥ dNovember 1992 which entered into force at the
international level on 1 May 1996.

! Adopted on on 1 May 1977 and never entered inizefo

2.0n which see also T.c®vazzi, UNEP: The Fifth Protocol to the Barcelona Convention the
Protection of the Mediterraneaim The International Journal of Marine and Coastal Lal®95,543 ff.,

as well as E. RFTOPOULOS Sustainable Governance of Offshore Oil and Gas Dgweent in the
Mediterranean: Revitalizing the Dormant Mediterrame Offshore Protocol available online at
http://www.mepielan-
ebulletin.gr/default.aspx?pid=18&Categoryld=4&Altll=29&Article=Sustainable-Governance-of-
Offshore-Oil-and-Gas-Development-in-the-Mediter@mmeRevitalizing-the-Dormant-Mediterranean-
Offshore-Protocol.
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“take all measures necessary to ensure that operastrall have and maintain
insurance cover or other financial security of sugpe and under such terms as the
Contracting Party shall specify in order to ensa@@npensation for damage caused by
the activities covered Hyhe] Protocol’.

The position within the Barcelona system in gene&ato say the truth, not much
more advanced, if one considers that the only uns#nt existing on liability and
compensation is currently represented by (non-ntanglaguidelines adopted by the
16" Meeting of the Contracting Parties in January 2508

As a consequence of the (late) entry into forcehef Offshore Protocol, which is
now binding for six States plus the European Unwa,now face a situation which is,
in all fairness, no much less uncertain and fragetethan it used to be in the past, at
least from the standpoint of liability and compditsa for damages caused in
connection with offshore oil and gas activities.

Admittedly, for those States that are contractiagips to the Offshore Protocol (as
well as for the European Union) we have clearly etb¥rom a scenario where no
international regime (of regional character) existe one which is indeed subject to a
definite set of rules devoted to exploration anglexation activities of the continental
shelf, its seabed and its seafloor.

If we look at the substance of such rules, howewdras to be recognized that, far
from having introduced a uniform legal regime (kalithe 1992 Civil Liability
Convention that has been mentioned above), theh@#sProtocol heavily relies on the
legislation of its contracting parties for the posp of ensuring, on the one hand, a
certain degree of cooperation for the formulatioml adoption of &ppropriate rules
and procedures for the determination of liabilitydacompensatidon On the other hand
and on aninterim basis (e., pending the development of the relevant procegure
operators are required to pagrompt and adequate compensaliqto what extent,
according to what standards and for what kind ohalge is not specified, though),
should an accident occur, and anstirance cover or other financial secufitghall be
set up of such type and under such tefms as the contracting party concerned itself
shall specify!

The current scenario is, in addition, legally franed, too, if one considers that the
above rules only apply, within the Mediterraneara $eea, to a handful of coastal
States, giving them a competitive disadvantagehen lticrative offshore oil and gas
businessis-a-vis States that have not yet ratified the Offshoredea. This is bound
to potentially negatively affect the success of Bretocol in two different (although
interrelated) ways: first of all, by possibly discaging Mediterranean States from
becoming parties to the Protocol and, secondlydtwing those that may decide to
become parties towards the adoption of liabilignstards and compensation rules that
are not particularly stringent.

The above considerations, which apply to the Mediteean Sea as a whole, are
particularly significant in sub-regional contextsieh feature the presence of EU as
well as non-EU Member States, which is notably ¢hse of the Adriatic and lonian
area with specific regard to the position of AlmniBosnia-Herzegovina and
Montenegro. Indeed, especially due to the incngpsiterest for offshore activities in

¥ See, in this respect, T.c8vAzzi, The Mediterranean Guidelines for the Determinatiof
Environmental Liability and Compensation: The Négjadins for the Instrument and the Question of
Damage that Can Be CompensatadMax Planck Yearbook of United Nations Law Onligé09, 183
ff..
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that part of the Mediterranean Sea, one may seddhatic-lonian Initiative (also) as
an appropriate framework for ensuring a prompfficatiion process of the Offshore
Protocol (to which Albania, but not the two othenrEU Member States, is at present a
contracting party).

3. Directive 2013/30/EU on Safety of Offshore Oilral Gas Operations: What
Room for the Polluter Pays Principle?

Given the unsatisfactory situation that currenttyses at the international level, as
briefly represented in the previous section, itiportant to ascertain whether or not the
European Union has been able to take the lead dawdre establishment of more
adequate liability and compensation rules in te&lfof offshore oil and gas exploration
and exploitation. Reference has therefore to beemadthis respect, to the already
mentioned Directive 2013/30 on safety of offshateand gas operations.

At the outset, however, it is appropriate to retadlt, as widely know, art. 191.2 of
the Treaty on the Functioning of the European Unmovides that the environmental
policy of the European Union shaliter alia, be based on the principle that the polluter
shall pay. Such principle is generally consideredirmply, on the one hand, a
prohibition of environmental State subsidies and tlee other hand, the enactment of
appropriate liability and compensation rules.

The principle has been implemented in several pi@esecondary legislation and
has been addressed in a comprehensive manner lthtbegadoption of Directive
2004/35/EC of the European Parliament and of thenCib of 21 April 2004 on
environmental liability with regard to the prevemti and remedy of environmental
damagée?’

In a paper which is the process of being publishd@ve taken the view (which |
maintain here) that, so far, the European Unionfhdésd to properly implement the
polluter pays principle into its offshore oil andsglegislation.

On the one hand, in fact, it appears from the waydif that the European Union
(and its legislators) are fully aware of the indtie liability issues that are likely to arise
out of an accident occurred in connection with iilnening of an offshore installation,
especially when such accident happens to havebanslary implications. On the
other hand, however, no significant substantive suemahas been provided for by the
2013 Directive in order to address such issuedgpsrdue to the perceived urgency to
adopt at least a set of minimum preventive rulebjciv brings us back to the
considerations that have been developed in thé $estion of the present paper
concerning the (wrong) perception of liability amaasure of last resort.

It is interesting to recall, by way of an examgleat recital No. 9 of the Directive
recognises the limits of the existing (nationadbllity regimes, by pointing out that
under such regimedhe party responsible may not only be clearly ideatile and may
not be able, or liable, to pay all the costs to esiy the damage it has causedater
on, it is also stated thag$ no existing financial security instruments, unithg risk
pooling arrangements, can accommodate all possibfesequences of major accidents,
the Commission should undertake further analysid atudies of the appropriate
measures to ensure an adequately robust liabildgime for damages relating to

14 Official Journal of the European Unio80 April 2004, L 143, 56. See, for a recent comtasy, L.
BERGKAMP, B. J. ®LDSMITH, The EU Environmental Liability Directivé®xford, 2013.
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offshore oil and gas operations, requirements onaricial capacity including
availability of appropriated financial security itiements or other arrangemefits
(recital no 63).

The result is that, under Art. 39 of the Directittee Commission is required, by the
end of 2014, to submit to the European Parliamadtta the Council a reporbh the
availability of financial security instruments arwh the handling of compensation
claims, where appropriate, accompanied by propdsatgl that, in turn, by 19 July
2015, the Commission shall submit to the sametutgins ‘a report on its assessment
of the effectiveness of the liability regimes i@ tnion in respect of the damage caused
by offshore oil and gas operatidnslong with an assessment of the appropriateness
of broadening liability provisioris to be accompanied againwhere appropriate, by
proposals.

At a closer scrutiny there appears to have beep omé (limited) intervention of
substance effected by Directive 2013/30, consisimghe amendment of the 2004
Liability Directive in order to take into accourdrae of the peculiarities of the offshore
oil and gas sector.

Art. 38, in this respect, extends the scope ofiegpbn of the said Directive also to
damage adversely affecting the environmental stittiwaters, the seabed and subsoil
on the seaward side of the baseline from which ekient of territorial waters is
measured extending to the outmost reach of the wheae a Member State has and/or
exercises jurisdictional rights, in accordance witte [United Nations Convention on
the Law of the Sea]with the exception of waters adjacent to the toes and
territories mentioned in Annex Il to the Treaty aheé French Overseas Departments
and Collectivities.

The Liability Directive, however, is in itself opdn criticism due to its restricted
definition of ‘recoverable damage’ and the limiteale accorded to individuals as
opposed to public authorities. It is therefore wnfoate that the Offshore Directive
confines itself to requesting to Member States,]itfvout prejudice to the existing
scope of liability relating to the prevention anelhrediation of environmental damage
pursuant to Directive 2004/35/ECto “ensure that the licensee is financially liable for
the prevention and remediation of environmental agenas defined in that Directive,
caused by offshore oil and gas operations carrietlhy, or on behalf of, the licensee or
the operatot (Art. 7).*

4. Civil Liability and Compensation for Offshore Activities under EU and
International Law: What Lies ahead?

Within the on-going normative process that has bdescribed in the previous
section, a report dealing witkeiVil liability, financial security and compensatialaims
for offshore oil and gas activities in the Europeaoonomic Areawas published on
behalf of the European Commission on 14 August 2614

> For a critical account of the Directive from thergpective of marine environmental protection,
reference can be made to S. MARBONE, F. MUNARI, L. SCHIANO DI PEPE, The Environmental Liability
Directive and liability for damage to the marinevimonment in Journal of International Maritime Law
2007, 341 ff.

16 BIO by Deloitte,Civil liability, financial security and compensatiaclaims for offshore oil and gas
activities in the European Economic Area, Final Bepprepared for European Commission — DG
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The study, which is based on the analysis of thesl&tions of 20 “Target States” (18
EU Member States and two EEA Member States), ended to assist the Commission
in the preparation of the two reports provided dgrArt. 39 of the Offshore Directive
by assessing, for each and every State conceimedffectiveness of existing liability
regimes for bodily injury, property damage and exoit loss (so-called “traditional
damage”), the handling of compensation claims &edatailability of financial security
instruments for compensation of the above headfaofage from offshore oil and gas
operations.

The conclusions reached by the report are quitmdiforting. The point is made, in
particular, that, should an accident such asDbkepwater Horizordisaster occur in
European waters, there would be no liability, instnbarget States, for many third-party
claims for “traditional damage” as well as no reginm the vast majority of Target
States, to handle compensation payments.

The grounds on which such conclusions are basedfam@rious nature, and include
the non-recognition of liability for pure econonass (.e. loss which is independent
from a bodily or otherwise physical damage) in ambar of jurisdictions or,
alternatively, the existence of general tort lawecia that may render difficult (and
sometimes almost impossible) for the criteria thelies to be met in pure economic
loss cases. In addition, the geographical scogpplication of the laws of some Target
States is sometimes doubtful, as it is not surethéreaccidents occurring on the
continental shelf or in the exclusive economic zaoelld be covered or not.

It is likely that the findings of the above-mentezhstudy will prompt the European
Commission to propose a series of amendments tDitieetive, with a view to fill the
liability loophole that has been identified in ghkevious sections.

There is no room, in the context of the presentepajp discuss the features of a
possible, future European liability offshore regimmeany detail. It has to be noted,
however, that in the past European legislators H@en unable to agree on crucial
issues such as the notion of recoverable damage,sthndard of liability, the
establishment of a compensation fund and othewvaateaspects. This has been the
case, for example, in the context of the proposad (ater abandoned) European-wide
oil pollution liability regime to supplement ther@hdy mentioned 1992 International
Convention on Civil Liability for Oil Pollution Daage and the 1992 International
Convention on the Establishment of an Internatidaahd for Compensation for Oil
Pollution Damage. More recently, the project teem<ivil liability provisions into the
2004 Liability Directive also failed, thus rendegithe Liability Directive a “public
law” instrument. Whilst one has to be that bete=suitts can be achieved in the field of
offshore oil and gas activities, the diverging legaditions and approaches of the
various Member States may well turn out to be anrimountable obstacle.

A few closing remarks have to be made in respegoskible developments at the
international level. It is interesting to note, Bstample, that in a recent speech delivered
in April 2015 at the Sea Asia 2015 conference,dbtgoing Secretary-General of the
International Maritime Organization (IMO) calledrfthe offshore sector to establish
some form of global governance similar to the drva exists in shipping.

According to available reports (the speech hasyebtbeen made available on the
website of the IMO), the Secretary-General poirgatl that the level of regulation in
the offshore industry remained relatively light quamed to shipping and that it would

Energy 2014, available online at
https://ec.europa.eu/energy/sites/ener/files/docus®01408_offshore_oil_and_gas_activities.pdf.
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be, at the end of the day, for the relevant actbesnselves to figure out about the
appropriateness and desirability of a global gownerbody’

For the time being, as it has been explained inptlegious paragraphs, in spite of
recent efforts, including within the IMO, no glolr@gime exists or is being negotiated
with regard to oil and gas offshore activities eitklealing with the preventive aspects
thereof or with compensation and liability for dageaarising therefrom.

Such a situation, which is perceived as being learsatisfactory by an increasing
number of observers, may change in the future ésdpethanks to the efforts carried
out by prominent non-governmental organizationse Tistitut du Développement
Durable et des Relations International@g®DRI)'?, based in Paris, has for example put
the issue of offshore activities at the top ofatgenda, which has led to a series of
events and publications calling for atrengthening of the framework regulating
offshore oil and gas activitieshat have significantly contributed to the debate

With particular regard to the liability implicatisntheGlobal Oceans Commissigh
in addition, has put forth a specific proposal (ol total of eight) concerning offshore
oil and gas and, in particular, the establishment‘lmnding international safety
standards and liabilit}; highlighting its support forthe elaboration of an international
convention regulating liability and compensatiogovering “economic loss and
ecological damages”, providing for “strict liabijt of operatory including
“provisions for a shared liability between licent®lders and their subcontractdrs
binding “States to ensure that operators have adequate diaaoapacity to pay for
possible compensatibrand setting a liability cap at a level that can ensure the
recovery of costs associated with environmentalediation and compensation and
losses born by public and private entities, as wvaslla compensation fund to address
major disasters that are likely to exceed the ligbcap’.

Last but not least, th&Comité Maritime International(CMI)*’.has set up an
International Working Group onoffshore activities that, pursuant to the well-
established CMI “method”, has produced a questivan#or national maritime
associations (which has received eighteen reptidars) and two interim reports. Work
is still going on and is likely to bring about sifjcant results in terms of possible
recommendations to the international communityhertear future.

7 See  http://www.seatrade-global.com/news/ameritaslirges-offshore-to-explore-possibility-of-

global-governance.html.

'8 See www.iddri.org for recent developments.

19 See www.globaloceancommission.org for recent dgeénts.
2 See www.comitemaritime.org for recent developments
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