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The comfort of Freedom’s words spoken in
the abstract is always disturbed by their appli-
cation to a contested instance. Any rule of
police regulation enforced in fact will gener-
ate pressures to weaken the rule.

—Monrad Paulsen’

“The history of liberty,” Justice Felix Frank-
furter once noted, “has largely been the history
of observance of procedural safeguards™ And
“the history of the destruction of liberty,” Pro-
fessor Anthony Amsterdam has added, “has
largely been the history of the relaxation of
those safeguards in the face of plausible-
sounding governmental claims of a need to
deal with widely frightening and emotion-
freighted threats to the good order of society.”

These plausible-sounding government
claims are being heard today—and they are
putting enormous pressure on the Fourth
Amendment, the constitutional provision
that protects “the right of the people to be
secure in their persons, homes, papers, and
effects, against unreasonable searches and
seizures” and bans the issuance of warrants
except upon “probable cause” and certain
other conditions.

Thus, although the requirement that the
police may intrude on a person’s liberty or pti-
vacy only on the basis of some “individualized
suspicion” is the heart of the Fourth Amend-
ment, by utilizing what the dissenters aptly
called “a formless and unguided ‘reasonable-
ness’ balancing inquiry,” the Court has upheld
a mass drug testing program that requires no
level of individualized suspicion.® (A “reason-
able” suspicionless search is, or at least used to
be, a constitutional oxymoron.)

“There is,” protested dissenting Justice Mar-

shall, “no drug exception to the Constitution.”
But more than a few close students of the
Court might have responded: “There is now.”

As Professor Wayne LaFave has noted,? the
Court has alluded to “the horrors of drug traf-
ficking” and underscored the “compelling
interest in detecting those who would traffic in
deadly drugs for personal profit.”® And in the
aforementioned drug testing case, the major-
ity spoke of a “veritable national crisis in law
enforcement” caused by the drug problem.™

Judge (later Supreme Court Justice) Benja-
men Cardozo once observed that “the great tides
and currents which engulf the rest of [us] do not
tum aside in their course and pass the judges
by."? The danger today is that judges will be
unduly influenced by contemporary tides and
currents—so much so that these forces may
engulf the Fourth Amendment itself.?

We should greet claims of “crisis” or
“emergency” or “necessity” with consider-
able skepticism. For such slogans can be—
and have been—a free people’s most effec-
tive tranquilizers. As we mark the 200th
Anniversary of the ratification of the Bill of
Rights, we would do well to remember that.

“A Kind of Nuisance?”

Although the Fourth Amendment is proba-
bly one of the least popular constitutional
provisions, in some respects it is uniquely
important. Unfortunately, there is good rea-
son to believe that most Americans—and too
many judges—consider the Fourth Amend-
ment “a kind of nuisance, a serious impedi-
ment to the war against crime, ™ but I think it
more accurate to view it as “[the] provision of
the Bill of Rights which is central to enjoy-
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ment of the other guarantees” provided by
that document.'>

The Fourth Amendment is the part of the
Bill of Rights most directly concerned with
protecting personal liberty and security. It is
the one procedural safeguard that speaks to
the police—one might say, “polices’ the
police.” (On their face, all the other constitu-
tional provisions relating to accused persons,
such as the right to trial by jury, the right to a
public trial, the right to have compulsory
process for obtaining witnesses, and even
the right to counsel, seem to be concemed
with the criminal trial itself, or “criminal pros-
ecutions,” not the investigation of crime )¢

Freedom of speech, freedom of religion,
and other freedoms, have eamed much praise,
and deservedly so, but the Fourth Amendment
may plausibly be viewed as the centerpiece of
a free, democratic society. All the other free-
doms presuppose that lawless police action
have been restrained. What good is freedom
of speech or freedom of religion or any other
freedom if law enforcement officers have
unfettered power to violate a person’s privacy
and liberty when he sits in his home or drives
his car or walks the streets? As the late Monrad
Paulsen pointed out: “Security in one’s home
and person is the fundamental without which
there can be no liberty.”"”

Why, then, has the protection against
unreasonable search and seizure caught
such heavy fire down through the years?
One reason is that the Fourth Amendment is
a “profoundly anti-government” constitu-
tional provision; perhaps more so than any
other safeguard in the Bill of Rights, it
“denlies] to government—worse yet, to
democratic government—desired means,
efficient means, and means that must
inevitably appear from time to time through
the course of centuries to be the absolutely
necessary means, for government to obtain
legitimate and Jaudable objectives.”'® And it
denies these means to government whether
their agents are pursuing petty criminals or
especially dangerous ones.

Another reason for the unpopularity of the
Fourth Amendment, and probably the princi-
pal reason, is the setting in which search and
seizure issues usually arise. Almost always
the legality of a search is not contested in an
adversary proceeding unless it has already
tumed up incriminating evidence. Almost
always a court is asked to “unring the
bell”?—to reconstruct events as though the
damaging, often damning, evidence never
existed. Hence the strong resistance to the
exclusionary rule, the primary means of
effectuating the Fourth Amendment.?

It is hard to improve on the late John
Kaplan’s comments on the “public relations”
aspect of the search and seizure exclusion-
ary rule:

From a public relations point of view, it is
the worst possible kind of rule because it
only works at the behest of a person, usu-
ally someone who is clearly guilty, who is
attempting to prevent the use against him-
self of evidence of his own crimes....If
there were some way to make the police
obey, in advance, the commands of the
Fourth Amendment, we would lose at
least as many criminal convictions as we
do today, but in that case we would not
know of the evidence which the police
could discover only through a violation of
the Fourth Amendment. It is possible that
the real problem with the exclusionary
rule is that it flaunts before us the price we
pay for the Fourth Amendment.?!

Why The Rule Seems
To Make Sense

Few would deny that American courts should
be able to test the legality of police conduct
sometime. Isn't the logical time to do so dur-
ing the criminal process, “a process ##itiated
by govemment for the achievement of basic
govermnmental purposes;”? “a process that has
as one of its consequences the imposition of
severe disabilities on the persons proceeded
against?”? After all, American criminal justice
“imposes procedural regulations on the crim-
inal process by constitutional command.”?
Why should the Fourth Amendment be an
exception?

The time when the prosecution seeks to
use the fruits of police illegality also happens
to be the time when the protagonists are in
place, when the defendant has the maxi-
mum incentive to challenge the police con-
duct and, if he is an indigent, as many crimi-
nal defendants are, the services of
court-appointed counsel. It hardly seems
sensible, at least if one takes the Fourth
Amendment seriously, to make the victim of
police lawlessness start a new proceeding in
another court—if he is willing to rouse the
police and able to find a lawyer willing to
take on “a team of professional investigators
and testifiers,” often without fee, and risk
the chance of earning a reputation as a
“policethating lawyer.”26

“The survival of our system of criminal jus-
tice and the values which it advances,” a dis-
tinguished Attomey General's Committee
observed three decades ago, “depends upon
a constant, searching, and creative question-
ing of official decisions and assertions of
authority at all stages of the process.”? It is
plain that the Committee meant the criminal
process. If fast-developing situations and
other exigencies of law enforcement work
preclude meaningful challenge to unconsti-
tutional police action at the earliest stages of
the criminal process, how does it follow—

whydoes it follow—that no meaningful chal-
lenge should be permitted at anystage of the
criminal process? Challenging the legality of a
search or seizure at somestage of the criminal
process—at a point when it is practicable to
do so—means the exclusionary rule. That is
allthe exclusionary rule means.

Because the danger is obvious that a crim-
inal suspect might destroy or conceal evi-
dence of his crime if given prior notice, a
search or seizure by the police is plainly one
of those extraordinary situations that justify
postponing notice and opportunity for a hear-
ing. But as the need for the police to move
swiftly and by surprise creates the exception,
so it should limit its duration. Once the sus-
pect is in custody and once the evidence has
been seized, what justifies dispensing with an
adversary hearing at every subsequent stageof
the criminal process? Yet that would be the
result if the exclusionary rule were abolished.

The Arguments Against

Despite the foregoing, the search and seizure
exclusionary rule has been harshly assailed
for decades. It may be useful to recall—and
to respond—to many of the arguments that
critics of the rule have advanced.

The exclusionary rule is merely a “judge-
made” rule of evidence; “a matter of judicial
implication”

This does not strike me as a forceful
point—not, at least, unless someone can
name a famous Supreme Court decision or
doctrine that is not “a matter of judicial impli-
cation,” one that is zot“judge-made.”

Consider, for example, the reapportionment
cases,? the 1896 “separate but equal™® case and
the 1954 school desegregation case that over-
ruled it,* the school prayer cases,! the abortion
cases,* the “right to die” case,® the recent “flag
burning” cases?* and the earlier “symbolic
speech” cases?

I am perfectly willing to concede that the
stork didn't bring the “exclusionary rule”
either. Come to think of it, the stork didn’t
even bring Marbury v. Madison, % the case
that established the principle that the
Supreme Court is the ultimate or supreme
interpreter of the Constitution. That princi-
ple, too, is “a matter of judicial implication.”’

The Fourth Amendment, to be sure, does
not contain a clause explicitly stating: And no
evidence obtained in violation of this amend-
ment shali be admissible in a criminal prose-
cution against the victim of such a violation.
But neither does it say, at the end of the
amendment:

Despite the foregoing, bowever, is an
unreasonable search or seizure is com-
mitted, any evidence obtained as a result
may be used in any proceeding the gov-
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emment sees fit to bring against any per-
son whose rights have been violated.

Nor does the amendment contain a pro-
viso, and we should be slow to read one into
it, stating:

Despite the foregoing, however, the judg-
ment of executive officers that a search or
seizure was lawful shall be final and con-
clusive in all criminal prosecutions in
which the products of such search or
seizure is offered in evidence and in no
prosecution shall any court consider or
review the legality of any such executive
action.

Because the Fourth Amendment has noth-
ing to say about any consequences that flow
from its violation, reading it as permitting the
use of unconstitutionally obtained evidence
strikes me as no less “creative” or “judge-
made” than the conclusion the Weeks and
Mapp Courts reached.

By focusing on the conduct of the police,
guilt or innocence becomes immaterial.

But what is the alternative? A criminal jus-
tice system where police illegality in obtain-
ing evidence “becomes immaterial”? A system
where the constitutionality of an arrest or a
search could not be challenged at any stage of
the criminal process? A system in which the
courts in effect “launder” dirty evidence and
thereby render all reliable and relevant evi-
dence “fungible” for judicial purposes??® A sort
of “law of the jungle,” whereby once the gov-
ernment gets hold of incriminating evidence,
however it does (short of brutality or physical
violence), it may use the evidence with
impunity?

As a judge, Thomas Cooley did not have
much search and seizure business, but as a
commentator, he once said of the Fourth
Amendment that “it is better oftentimes that
crime should go unpunished than that the
citizen should be liable to have his premises
invaded, his trunks broken up, [o1] his pri-
vate books, papers, and letters exposed to
prying curiosity.”* Why is this view any less
valid when one's premises have been
invaded or one’s constitutional rights other-
wise violated?

The exclusionary rule impedes the search
Jor truth.

The ascertainment of truth is not the onfy
goal of American criminal procedure. As Jus-
tice Brennan pointed out in one of his last
criminal procedure opinions (and, happily,
one for a majority of the Court), “various con-
stitutional rules limit the means by which the
government may conduct [the] search for
truth in order to promote other values
embraced by the Framers and cherished
throughout our Nation’s history.”
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Some critics of the Warren Court look
back with affection at the pre-Miranda
“totality of the circumstances” - “voluntari-
ness” test for the admissibility of confessions.
But that test, too “impeded the search for
truth.”

“Even the earliest [involuntary confession]
cases adumbrate an enlarged test of due pro-
cess transcending the simple one of untrust-
worthiness.”! As the voluntariness test
developed over the years, and it became
increasingly clear that the Court was apply-
ing a “police methods” as well as a “trust-
worthiness” rationale,* the concern that an
“involuntary” or “coerced” confession was
likely to be unreliable became less impor-
tant. On the eve of Miranda, as Illinois
Supreme Court Justice Walter Schaefer noted
at the time, although the concern about unre-
liability “still exertled] some influence” in
involuntary confession cases, it had “ceased
to be the dominant consideration.™3

Moreover, and more fundamentally,
doesn’t the Fourth Amendment itself impede
the search for truth? I realize that the Amend-
ment has “both the virtue of brevity and the
vice of ambiguity.” But doesn’t it mean
sometbing? Is not its very purpose—and that
of the Bill of Rights generally—"to identify val-
ues that may not be sacrificed to expedi-
ency”?®® And to stand in the way when “the
task of combatting crime and convicting the
guilty...seem of such critical and pressing con-
cern,” as it will in every era, “that we may be
lured by the temptation of expediency into
forsaking our commitment to protecting indi-
vidual liberty and privacy”?%

As Justice Potter Stewart pointed out,
shortly after stepping down from the
Supreme Court:

The inevitable result of the Constitution’s
prohibition against unreasonable searches
and seizures and its requirement that no
warrant shall issue but upon probable
cause is that police officers who obey its
strictures will catch fewer criminals...[TThat
is the price the Framers anticipated and
were willing to pay to ensure the sanctity of
the person, the home, and property against
unrestrained governmental power.#?

The guilty defendant is the principal ben-
eficiary of the exclusionary rule.

As various search and seizure commenta-
tors have advised us, this way of thinking
about the exclusionary rule is flawed.

“While the most immediate and direct
consequence of exclusion may be to benefit
an individual defendant who might other-
wise have been convicted,® the goal of the
exclusionary rule is “not to compensate the
defendant for the past wrong done to him
any more than it is to penalize the officer for

the past wrong he has done.”® Rather, “[tlhe
defendant is at best an incidental beneficiary
when exclusion occurs for the purpose, as
the Supreme Court stated in Stone v. Powel],
of ‘removing the incentive’ to disregard the
Fourth Amendment so that ‘the frequency of
future violations will decrease.” “>® Applica-
tion of the exclusionary rule sometimes
means that an apparently guilty defendant
goes unpunished, but this occurs “to protect
the rest of us from unlawful police invasions
of our security and to maintain the integrity
of our institutions.... The innocent and society
are the principal beneficiaries of the exclu-
sionary rule.”*!

Surely there are better ways to enforce the
Fourth Amendment than to exclude reliable
evidence.

Critics of the exclusionary rule like to ask:
Are we so intellectually impoverished that
we cannot devise an effective, alternative
approach to the exclusionary rule? But the
problem is not a lack of imaginationor intel-
lectual capacity. Rather, it is a lack of politi-
cal will.

There is no shortage of theoretically possi-
ble ways, aside from the exclusion of evi-
dence, to make the Fourth Amendment
viable. Commentators have been underscor-
ing the inadequacies of existing tort remedies
or criminal sanctions against transgressing
police and calling for studies of the problem
or proposing meaningful alternatives to the
exclusionary rule for a long time—some as
early as the 1920s and 30s.52 But what has
come of these studies and proposals?

Forty-seven years elapsed between the
time the federal courts adopted the exclu-
sionary rule (Weeks) and the time the rule
was imposed on the states (Mapp). In all that
time, so far as I can tell, zone of the many
states whose courts permitted the use of ille-
gally obtained evidence developed an ¢ffec-
tive alternative safeguard.”

Is there any reason to think that today’s or
tomorrow’s politician’s are, or will be, any
less fearful of crime and any more concerned
about protecting people under investigation
by the police than the politicians of any other
generation? Is there any reason to think that
the lawmakers of our day are any more will-
ing than their predecessors to invigorate tort
and criminal remedies against law enforce-
ment officials who commit excesses in their
overzealous efforts to contend with “crimi-
nals” and “suspected criminals?”

If there is any evidence of this, it has
escaped me. Last fall, the New York Times
reported: “Talking tough [about crime] is as
popular as ever, but it is not enough this [elec-
tion] year because virtually all politicians are
doing it.”

There is ample cause to believe that the
Mapp Court’s view that alternatives to the
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exclusionary rule “have been worthless and
futile” is still valid.>® So far, nothing else bas
worked. That is “good reason for maintain-
ing a healthy skepticism about any proposal
to abandon the exclusionary rule in favor of
some other supposed remedy.”>

Moreover, and more fundamentally, what
if by some political miracle we did achieve a
fully effective alternative to the exclusionary?
What if a tort remedy were adopted that did
make the police obey the commands of the
Fourth Amendment iz advance’ Would such
an alternative rule denigrate the primacy of
truth as a goal of the criminal justice system
any less than the exclusionary rule does now?

Wouldn't an effective tort remedy impair
the government’s ability to bring criminals to
book just as much as the much-criticized
exclusionary rule? Wouldn't a meaningfultort
remedy—or any other effective means of con-
trolling unconstitutional police activity—
impede the search for truth and subordinate
the goal of apprehending and punishing crim-
inals to Fourth Amendment interests just as
much as the exclusionary rule?

In a “new world,” one without the exclu-
sionary rule but with a fully effective alterna-
tive safeguard for Fourth Amendment rights,
the convictions of “guilty” defendants would
not be overturned because of Fourth Amend-
ment violations—but (f the effective altema-
tive rule were really effective) only because
such criminals would not be illegally arrested
or unlawfully searched in the first place.’” The
criminal would not be “set free” because the
privacy of his home or person had been
infringed—but he would remain free all
along because (lacking adequate grounds to
arrest him or to search his home, and
restrained by an effective tort remedy), the
police would not infringe his privacy in the
first place.

There is much to be said for such a
world—but I doubt that many law enforce-
ment officials would have anything good to
say about it. They would probably be too
busy complaining about the costs of that new-
fangled “fully effective alternative safeguard
for Fourth Amendment rights.”*® Once again,
however, they would really be complaining
about the costs of the Fourth Amendment.

The exclusionary rule is the enemy of the
Fourth Amendment.

There is something to be said for this crit-
icism (at least at first blush). As anyone famil-
iar with the work of the Burger and Rehn-
quist Courts is painfully aware, the
exclusionary rule puts strong pressure on the
courts to water down the rules govemning
arrest, search and seizure. But so would a
meaningful tort remedy or any other effec-
tivealternative safeguard to the exclusionary
rule.

It is worth recalling what the great critic of

the exclusionary rule, Dean Wigmore, had to
offer in its place—a civil action by the dis-
turbed citizen and a process of criminal con-
tempt against the offending officers —"con-
tempt of the Constitution™® he called it.

Wigmore’s proposal was to admit the ille-
gally obtained evidence, but then send for
“the high-handed, over-zealous marshal” and
impose “a thirty-day imprisonment for his
contempt of the Constitution.”® If that pro-
posal had been adopted and rigorously
implemented, just imagine the kind of pres-
sure it would have put on the content of the
Fourth Amendment! Imagine how soon
thereafter the police would have been beg-
ging for a return to the exclusionary rule!

It cannot be denied that the exclusionary
rule puts pressure on the Fourth Amend-
ment—but so would a#y means of enforc-
ing the amendment that worked:

Whenever the rules are enforced by
meaningful sanctions, our attention is
drawn to their content. The comfort of
Freedom’s words spoken in the abstract
is always disturbed by their application to
a contested instance. Any rule of police
regulation enforced in fact will generate
pressure to weaken the rule !

Notes

Autbor’s Note: In preparing this article, I have
drawn freely on articles I have written on the gen-
eral subject over the past three decades. See, e.g.
Kamisar, “Comparative Reprebensibility” and the
Fourth Amendment Exclusionary Rule, 86 Mich.
L. Rev. 1 (1987); Kamisar, Does (Did) (Should) the
Exclusionary Rule Rest on a Principled Basis”
Rather than an Empirical Proposition?”, 16
Creighton L. Rev. 565 (1983); Kamisar, Is the
Exclusionary Rule an ‘lllogical” or “Unnatural”
Interpretation of the Fourth Amendment? 62 Judi-
cature 66 (August 1978); Kamisar, Wolf and Lustig
Ten Years Later: lllegal State Evidence in State and
Federal Courts, 43 Minn. L. Rev. 1083 (1959).

1. The Exclusionary Rule and Misconduct by
the Police, in Police Power and Individual Free-
dom 87, 88 (Sowle ed. 1962).

2. McNabb v. United States, 318 U.S. 332, 347
(1943).

3. Amsterdam, Perspectives on the Fourth
Amendment, 58 Minn. L. Rev.349, 354 (1974).
(Emphasis added.)

4, U.S. Constitution Amendment IV.

5. Skinner v. Railway Labor Executives Ass'n, 489
US. 602, 635, 639 (1989) (Marshall, J., joined by
Brennan, J., dissenting). For the reasons stated in his
Skinnerdissent, Justice Marshall, again joined by Jus-
tice Brennan, also dissented in the companion case
of National Treasury Employees Union v. Von Raab,
489 U.S. 656 (1989) (upholding a Customs Service
drug testing program).

6.Von Raab, note 5 supra. For an insightful
analysis of this case and the cluster of problems
presented, see Schulhofer, On the Fourth Amend-
ment Rights of the Law-Abiding Public, 1989 Sup.

Ct. Rev. 87.

The Von Raab case dealt with provisions of a
Customs Service plan that required drug testing of
employees who sought transfer or promotion to
positions that directly involve the interdiction of
illegal drugs or that require the carrying of
firearms. Speaking through newly appointed Jus-
tice Anthony Kennedy, the Court utilized a gen-
eral “reasonableness” test or a general “balancing”
approach. Because the program was not designed
to serve ordinary law enforcement needs (or, to
put it somewhat differently, the program pre-
sented special govemmental needs beyond the
normal needs of law enforcement), the Court
deemed departure from the usual Fourth Amend-
ment requirements justified and a general “bal-
ancing” of individual privacy expectations against
government interests appropriate.

That the government interests prevailed in Von
Raab—the Court concluded that traditional
Fourth Amendment safeguards were “impractical”
in this setting—is hardly surprising. This is usually
the result when the Court utilizes an elusive,
manipulable balancing test.

Although Von Raab can be read narrowly (if one
strains a bit), it can also be read broadly as resting
on nothing more than the government's abstract
interest in the “integrity and judgment” of its
employees. (Of 3600 Customs Service employees
tested, only five tested positive for drugs; the Com-
missioner of Customs himself had stated that the
service was largely drug-free.) Moreover, unlike
the program sustained in the companion case of
Skinner (where federal regulations required rail-
road employees involved in train accidents to
submit to alcohol and drug tests and permitted
railroads to administer breath or urine tests to
employees who violated certain safety rules), the
Customs Service testing plan did not require pred-
icate circumstances that at least raise some suspi-
cion about the govemment employees to be
tested.

Justice Antonin Scalia joined the majority in Skin-
ner, but dissented in Von Raab. There is much
force in his argument that the only plausible expla-
nation for the Customs Service drug testing pro-
gram was “symbolism”—to show that the service is
“clean” and that the govemment is serious about its
war on drugs. As Justice Scalia emphasized, how-
ever, “the impairment of individual liberties cannot
be the means of making a point”; “symbolism, even
symbolism for so worthy a cause as the abolition of
unlawful drugs, cannot validate an otherwise
unreasonable search.” 489 U.S. at 686-87.

As indicated earlier, because the particular testing
program upheld in Vo Raabwas heavily circum-
scribed, the case can be read narrowly. But I think
such a reading would be an unrealistic one. Von
Raabprobably means at least this much: Concerns
about public safety are sufficiently compelling to
justify warrantless, suspicion/essdrug testing of var-
ious categories of law enforcement and corrections
officials and also certain categories of other public
employees whose impaired faculties would pose a
clear and present danger to the public safety of co-
workers or the general public.

Such an approach carries a considerable distance,
but at least it has a stopping point. I do not believe
the same can be said for the argument—one made
by the government in Von Raab and in a goodly
number of lower court cases—that the need to
maintain the “integrity” and the “public image"” of
various government agencies and their employees
also justifies suspicion/ess drug testing.

If such an argument prevails—if mass, random
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drug testing may rest simply on the premise that
government employees serve as “role models” —
the liberty and privacy of millions of federal, state
and city workers, regardless of the nature of their
jobs, will be significantly diminished. Nor is that all.
What about lawyers, doctors and accountants?
Aren’t we allrole models?

7.489 US. at 602.
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ment principles “in order to aid the war against
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