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 The field of constitutional law occupies a most peculiar place in the 
American legal academy. By its very nature, it elevates form over substance by 
treating constitutions differently from statutes and other sources of law, including 
utilizing distinct interpretative methods, seemingly because they are labelled 
constitutions.1 Courts and scholars typically justify this “constitutional law 
exceptionalism” by emphasizing that a constitution establishes certain first 
principles with respect to the structure of government and its relationship with its 
people.2   

 
* Past President, Virgin Islands Bar Association; Special Assistant to Hon. Rhys S. Hodge, Chief 

Justice of the Virgin Islands; Practicing Faculty, St. Mary’s University School of Law. The views expressed 

herein are solely my own and not those of the Judicial Branch of the Virgin Islands, the Virgin Islands Bar 

Association, or any of their officers or employees. 

1. See Christopher Serkin & Nelson Tebbe, Is the Constitution Special?, 101 CORNELL L. REV. 701 

(2016). 

2. See, e.g., Vanhorne's Lessee v. Dorrance, 2 U.S. 304, 308–09 (C.C.D. Pa. 1795); Frederick 

Douglass, The Constitution of the United States: Is It Pro-Slavery or Anti-Slavery? (Mar. 26, 1860), in 2 THE 

LIFE AND WRITINGS OF FREDERICK DOUGLASS 467, 468–69 (Philip S. Foner ed., 1950); David A. Strauss, Common 

Law Constitutional Interpretation, 63 U. CHI. L. REV. 877, 877, 879 (1996); Christopher R. Green, “This 

Constitution”: Constitutional Indexicals as a Basis for Textualist Semi-Originalism, 84 NOTRE DAME L. REV. 

1607, 1615–17 (2009). 
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If that is the case, the United States Constitution serves as a rather poor 
example of a constitution, since “federal constitutional rights are primarily negative 
in nature.”3 This, of course, is by design, since the Founders intended for the states 
to remain distinct sovereign actors serving as an intermediary between the people 
and the federal government and for state constitutions to confer positive or 
affirmative rights to the people of their states.4 Yet if one were to review the 
syllabus of a typical “Constitutional Law” course offered at an American law school 
or read an issue of a constitutional law journal, one would likely believe that the 
United States Constitution is the only constitution and that the Supreme Court of 
the United States is the only court that issues decisions of a constitutional 
magnitude.5 

 The past few decades have seen the growing emergence of a movement 
described as “a state constitutional law renaissance” or a “new judicial 
federalism.”6 The proponents of this approach recognize the importance of state 
constitutions and believe that state courts should pay more than mere “lip service” 
to long forgotten or overlooked state constitutional provisions and instead 
interpret them to confer greater rights than those required by the United States 
Constitution – even if the text of the state constitution is word-for-word identical.7   

While scholars and jurists invoke case law, historical sources, and various 
jurisprudential theories to support this approach, they also make no secret that 
they believe state supreme courts should rely on state constitutions to insulate 
their decisions from review and potential reversal by the Supreme Court of the 
United States.8 In effect, state constitutions and the state courts interpreting them 
serve as a check on the Supreme Court of the United States and the lower federal 
courts by recognizing rights, liberties, and protections for the citizens of a state that 

 
3. Robert F. Williams, The Brennan Lecture: Interpreting State Constitutions as Unique Legal 

Documents, 27 OKLA. CITY U. L. REV. 189, 192 (2002). 

4. See id. at 191–92; see also Burt Neuborne, Foreword: State Constitutions and the Evolution of 

Positive Rights, 20 RUTGERS L.J. 881 (1989); Helen Hershkoff, Positive Rights and State Constitutions: The 

Limits of Federal Rationality Review, 112 HARV. L. REV. 1131 (1999); Helen Hershkoff, Rights and Freedoms 

Under the State Constitution: A New Deal for Welfare Rights, 13 TOURO L. REV. 631 (1997); Frank P. Grad, 

The State Constitution: Its Function and Form for Our Time, 54 VA. L. REV. 928 (1968). 

5. See Jeffrey S. Sutton, What Does—And Does Not—Ail State Constitutional Law, 59 U. KAN. L. 

REV. 687, 687–89 (2011). 

6. See, e.g., William J. Brennan, Jr., State Constitutions and the Protection of Individual Rights, 90 

HARV. L. REV. 489, 491 (1977); Joseph Blocher, What State Constitutional Law Can Tell Us About the 

Federal Constitution, 115 PA. ST. L. REV. 1035, 1037 (2011); JEFFREY S. SUTTON, 51 IMPERFECT SOLUTIONS: 

STATES AND THE MAKING OF AMERICAN CONSTITUTIONAL LAW (2018). 

7. Thomas M. Hardiman, New Judicial Federalism and the Pennsylvania Experience: Reflections on 

the Edmunds Decision, 47 DUQ. L. REV. 503, 505–07 (2009); see also Brennan, supra note 6, at 500–01; 

SUTTON, supra note 6, at 8–10. 

8. See, e.g., Hardiman, supra note 7, at 507. 
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the federal courts are unwilling or unable to recognize nationally.9 This constitutes 
a radical departure from the once-common belief that federal courts are more likely 
to safeguard such rights than state courts.10 

 But the United States consists of more than just the federal government 
and the fifty states. Article IV of the United States Constitution recognizes that 
territories are part of the United States as well.11 Yet the law of United States 
territories has recently been described as an “emerging” area of the law.12 This 
characterization is somewhat curious, in that territories have been part of our 
nation since the Founding Era. Yet the territories and their laws have been absent 
from mainstream legal scholarship, for largely different reasons. For the first 125 
years of our constitutional republic, territorial status was generally accepted as a 
temporary phase on a path to eventual statehood.13 However, the last 125 years 
have seen the annexation of new territories consisting of largely non-white 
populations geographically distant from the mainland United States, which remain 
in territorial status indefinitely without a meaningful prospect of statehood.14 

Nevertheless, the supreme laws defining the legal relationship between the 
federal government and the territories of Puerto Rico, the U.S. Virgin Islands, Guam, 
American Samoa, and the Northern Mariana Islands, as well as the significant 
bodies of law developed by their jurists and attorneys, are largely “absent from the 
canon of study of constitutional law in American legal education,” to a greater 
extent than even state constitutional law.15 Like many Americans,16 members of 
“the legal profession in the states [are] mostly unaware of the history and the 

 
9. See Darryl K. Brown, The Warren Court, Criminal Procedure Reform, and Retributive 

Punishment, 59 WASH. & LEE L. REV. 1411, 1422 (2002) (noting that the state constitutional law revolution 

represented “[a] sustained, systemic reaction against” the jurisprudence of the United States Supreme 

Court); see also Brennan, supra note 6, at 491; Hardiman, supra note 7, at 506.  

10. See Burt Neuborne, The Myth of Parity, 90 HARV. L. REV. 1105, 1116–17 (1977) (recognizing 

the widely-held assumption that “persons advancing federal constitutional claims against local officials 

will fare better, as a rule, in a federal, rather than a state, trial court” and that “[f]ederal district courts 

are institutionally preferable to state appellate courts as forums in which to raise federal constitutional 

claims,” yet acknowledging that there are “no empirical studies that prove (or undermine) those 

assumptions”). 

11. U.S. CONST. art. IV, § 3. 

12. See, e.g., Special Issue on the Law of the Territories, YALE L.J. (Mar. 23, 2021), 

https://www.yalelawjournal.org/files/CallforPapersLawofTerritories_p6a17izo.pdf. 

13. Harvard L. Rev. Ass’n, Chapter One, 130 HARV. L. REV. 1632, 1644–45 (2017). 

14. Id. 

15. Carlos Iván Gorrín Peralta, Past, Present, and Future of U.S. Territories: Expansion, Colonialism, 

and Self-Determination, 46 STETSON L. REV. 233, 233 (2017); see also José A. Cabranes, Puerto Rico and 

the Constitution, 110 F.R.D. 475, 477 (1986) (addressing the 1985 Judicial Conference of the First Circuit) 

(citing William H. Rehnquist, Edward Douglass White Lecture, Louisiana State University (Mar 19, 1983)). 

16. See, e.g., Kyle Dropp & Brendan Nyhan, Nearly Half of Americans Don’t Know Puerto Ricans 

Are Fellow Citizens, N.Y. TIMES, The Upshot, (Sept. 26, 2017) 

https://www.nytimes.com/2017/09/26/upshot/nearly-half-of-americans-dont-know-people-in-puerto-

ricoans-are-fellow-citizens.html. 
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current relations between the United States and the territories.”17 Those who do 
know the territories often assume without basis that their legal systems are 
unsophisticated,18 and discussions of territorial law are largely ignored and 
dismissed by legal academia as “a marginal debate about marginal places.”19   

It comes as no surprise, then, that legal scholarship examining state 
constitutional law and judicial federalism largely ignores the five territories and 
their constitutions and organic acts.20 In fact, a line of scholarship has developed 
within the emerging field of the law of the territories advocating for a so-called 
“territorial federalism”—a concept which, despite its name, has at its core the 
premise that the territories cannot stand on their own, but require the active 
intervention of the federal courts in their affairs; in other words, the opposite of 
actual federalism.21 

What is highly surprising, however, is that territorial governments and those 
bringing public interest litigation on behalf of the people of territories have also 
dismissed territorial courts and territorial constitutions in favor of their federal 
counterparts, despite having many incentives not to do so. While territorial courts 
possess concurrent jurisdiction over a wide array of matters such as voting rights, 
much public interest litigation has been voluntarily filed in federal court rather than 
territorial court, with claims brought under the United States Constitution and 
federal statutes rather than pursuant to any territorial constitutional provisions.22 
This has been done even though territorial constitutions and organic acts, like state 
constitutions, contain numerous provisions granting positive or affirmative rights; 
several territorial courts have shown their receptiveness to expanding rights under 

 
17. Peralta, supra note 15, at 233. 

18. See, e.g., Kristen David Adams, The Folly of Uniformity? Lessons from the Restatement 

Movement, 33 HOFSTRA L. REV. 423, 451 (2004) (describing the U.S. Virgin Islands as a “legal backwater”); 

Arin Greenwood, My Clerkship in Paradise, FIRSTHAND, https://firsthand.co/blogs/job-search/my-

clerkship-in-paradise (Mar. 31, 2009) (discussing applying to clerk in the Northern Mariana Islands to 

have “a restful year on a tropical island” and then being surprised that “the work is astonishingly 

normal”). 

19. Christina Duffy Burnett, A Convenient Constitution? Extraterritoriality After Boumediene, 109 

COLUM. L. REV. 973, 1040–41 (2009). 

20. Even the editors of venerable Harvard Law Review, in the very first sentence of a review of a 

book on state constitutional law, incorrectly state that “[t]he American federal system contains not just 

one constitution or just one supreme court, but fifty-one constitutions and fifty-one supreme courts 

with the ultimate authority to interpret those constitutions.”  Jeffrey S. Sutton, 51 Imperfect Solutions: 

States and the Making of American Constitutional Law, 132 HARV. L. REV. 811, 811 (2018) (reviewing 

JEFFREY S. SUTTON, 51 IMPERFECT SOLUTIONS: STATES AND THE MAKING OF AMERICAN CONSTITUTIONAL LAW (2018)). 

21. See Harvard L. Rev. Ass’n, supra note 13, at 1634; see also Russell Rennie, A Qualified Defense 

of the Insular Cases, 92 N.Y.U. L. Rev. 1683 (2017); Tom C.W. Lin, Americans, Almost and Forgotten, 107 

CALIF. L. REV. 1249 (2019). 

22. See, e.g., Ballentine v. United States, 486 F.3d 806, 811 (3d Cir. 2007); Igartua–De La Rosa v. 

United States, 417 F.3d 145 (1st Cir. 2005). 
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territorial constitutions; and a demonstrated unwillingness of many federal courts 
to distinguish or overturn precedents hostile to territorial rights.23  

This Article examines the nascent field of territorial constitutional law and its 
critical importance in remedying inequality and maintaining territorial autonomy.24 
Part I provides an overview of the relationship between the federal government 
and the territories, and briefly summarizes the structure of modern territorial 
governments, including their constitutions and the relations between territorial and 
federal courts. Part II considers the legal effect of territorial constitutions and 
addresses the misconceptions that territorial courts somehow lack the authority to 
definitively interpret territorial constitutions or that territorial constitutional law 
cannot develop independently of federal constitutional law.25 Part III examines 
other challenges to the viability of territorial constitutional law, including the 
seeming hesitancy of litigants who choose not to file territorial rights case in 
territorial court, and highlights several cases in which territorial courts have 
asserted their independence and embraced federalist principles vis-à-vis the 
federal courts and compares the outcomes to similar cases brought in federal court 
in the first instance. Finally, Part IV envisions the potential future of territorial 
constitutional law, identifying several areas where territorial governments or their 
people receive unequal treatment but which territorial courts are empowered to 
remedy in appropriate cases through territorial constitutional law. 

 
 

 
23. Compare Balboni v. Ranger Am. of the V.I., Inc., 70 V.I. 1048 (V.I. 2019); People v. Guerrero, 

2000 Guam 26, with Ballentine, 486 F.3d 806; Igartua–De La Rosa, 417 F.3d 145. 

24. As used in this Article, the phrase “territorial constitutional law” refers to the interpretation 

of territorial constitutions and territorial organic acts by territorial courts or by federal courts predicting 

how a territorial supreme court would interpret such a document.  While it does not encompass 

interpretation of the Territorial Clause of the United States Constitution or the applicability of certain 

federal constitutional rights to the territories, such issues are nevertheless intrinsically interwoven with 

the question of whether territorial constitutional law can exist as a free-standing field of the law in the 

same manner as state constitutional law. 

25. I acknowledge at the outset that some of the discussion in Parts I and II of this Article may 

resemble legal scholarship from a bygone era, describing the current state of law akin to a treatise or 

hornbook as opposed to presupposing a level of common knowledge.  However, as should shortly 

become apparent, the law of the territories is an area where “nothing can be assumed as common 

knowledge or taken for granted.”  Charles W. Collier, The Use and Abuse of Humanistic Theory in Law: 

Reexamining the Assumptions of Interdisciplinary Legal Scholarship, 41 DUKE L.J. 191, 201 (1991).  

Because the law of the territories has been “a strangely neglected field,” scholarship in the area remains 

“sparse” and much of the scholarship that does exist is in a “confused state,” often relying on significant 

misunderstandings of the law, leaving “many crucial questions unanswered,” or otherwise not written 

in a manner suitable “to provid[ing] judges useful advice as to how to clean up the mess.” William F. 

Fisher III, The Significance of Public Perception of the Takings Doctrine, 88 COLUM. L. REV. 1774, 1791 

(1988).  
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I. TERRITORIAL GOVERNANCE 

A. The Insular Cases 

At the end of the nineteenth century and the start of the twentieth century, 
the United States became a colonial power. In 1898, the United States acquired 
Guam, the Philippines, and Puerto Rico from Spain at the conclusion of the Spanish-
American War.26 The following year, the islands comprising the Samoan archipelago 
were partitioned between Germany and the United States, resulting in the transfer 
of sovereignty over the islands of Tutuila and Aunu’u to the United States on April 
17, 1900, which thereafter would collectively be known as American Samoa.27 
Shortly thereafter, in 1903, the United States acquired the Panama Canal Zone from 
Panama through the Hay-Bunau-Varilla Treaty.28 And effective March 31, 1917, the 
United States purchased from Denmark the islands of St. Croix, St. John, and St. 
Thomas, as well as many surrounding minor islands, which collectively became the 
U.S. Virgin Islands.29 

Unlike other territories previously acquired by the United States in the late 
eighteenth and early-to-mid nineteenth century, these new territories were both 
non-contiguous with the mainland United States and had overwhelmingly non-
white populations. Despite more than a century of congressional actions and 
judicial precedents recognizing certain limitations on the power of Congress to 
legislate for the territories, the legal academy, including prominent scholars of the 
time such as Abbott Lawrence Lowell and Christopher Columbus Langdell, openly 
advocated for separate and unequal treatment of the territories acquired after the 
Spanish-American War based on conceptions of racial inferiority.30 

Unfortunately, those efforts were successful. In a series of decisions 
collectively known as the Insular Cases,31  the Supreme Court of the United States 

 
26. Treaty of Paris, U.S.-Spain, Dec. 10, 1898, 30 Stat. 1754. 

27. Instrument of Cession by the Chiefs of Tutuila Islands to United States Government, U.S.-

Tutuila, Apr. 17, 1900. 

28.  Panama Canal Treaties, 33 Stat. 2234. 

29.  Treaty for Cession of Danish West Indies, Aug. 4, 1916, U.S.-Den., 39 Stat. 1706. 

30. See, e.g., C.C. Langdell, The Status of Our New Territories, 12 HARV. L. REV. 365 (1899); Simeon 

E. Baldwin, The Constitutional Questions Incident to the Acquisition and Government by the United States 

of Island Territory, 12 HARV. L. REV. 393 (1899); James Bradley Thayer, Our New Possessions, 12 HARV. L. 

REV. 464 (1899); Abbott Lawrence Lowell, The Status of Our New Possessions—A Third View, 13 HARV. L. 

REV. 155 (1899). 

31. See Juan R. Torruella, Ruling America’s Colonies: The “Insular Cases”, 32 YALE L. & POL’Y REV. 

57, 58 (2013). The Insular Cases typically refers to a series of six opinions issued by the Supreme Court 

of the United States during its 1901 term, including De Lima v. Bidwell, 182 U.S. 1 (1901), Goetze v. 

United States, 182 U.S. 221 (1901), Dooley v. United States, 182 U.S. 222 (1901), Armstrong v. United 

States, 182 U.S. 243 (1901), Downes v. Bidwell, 182 U.S. 244 (1901), and Huus v. N.Y. & Porto Rico S.S. 

Co., 182 U.S. 392 (1901).  However, some jurists and scholars include additional cases within the Insular 

Cases, such as The Diamond Rings, 183 U.S. 176 (1901), Kepner v. United States, 195 U.S. 100 (1904), 
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relied on these now-discredited theories of racial inequality and the white man’s 
burden to interpret the Territorial Clause of the United States Constitution as 
permitting Congress to treat the “savage,” “half-civilized,” “ignorant and lawless” 
“alien races” inhabiting America’s territories in the Caribbean Sea and the Pacific 
Ocean differently than white Americans in the states and mainland territories.32 To 
do so, the United States Supreme Court invented the doctrine of territorial 
incorporation to draw distinctions between “incorporated” and “unincorporated” 
territories,33 despite there being absolutely no textual, historical, or jurisprudential 
basis for doing so.34 

Today, any judge or lawyer who used the same racist rhetoric relied upon in 
the Insular Cases would face professional discipline,35 and any law professor who 
promoted such ideas in the classroom or through scholarship would be fired or 
otherwise sanctioned.36  

Consistent with the legal profession’s evolving views on race, the reasoning of 
the Insular Cases has been repudiated by all corners of the legal community, to the 
point where they have been described as having “nary a friend in the world.”37  

 
Dorr v. United States, 195 U.S. 138 (1904), and Balzac v. Porto Rico, 258 U.S. 298 (1922).  For purposes 

of this Article, the term Insular Cases encompasses all cases decided by the Supreme Court of the United 

States prior to the transition of the insular territories from direct federal control to democratically 

elected local governments. 

32. Downes, 182 U.S. at 287; Baldwin, supra note 30, at 415; Thayer, supra note 30, at 475. 

33. Anthony Ciolli, The Power of United States Territories to Tax Interstate and Foreign Commerce: 

Why the Commerce and Import-Export Clauses Do Not Apply, 63 TAX L. 1223, 1225 (2010) (“The concept 

of incorporation was first proposed by Justice Edward White in his concurring opinion in Downes v. 

Bidwell and later adopted by a majority of the Supreme Court in Dorr v. United States” and is premised 

on the idea that “the United States Constitution would only apply in full force in a territorial possession 

if Congress had somehow expressed an intent to incorporate the territory into the United States and to 

provide its inhabitants with all of the rights guaranteed by the Constitution.”).  

34. Gary Lawson & Robert D. Sloane, The Constitutionality of Decolonization by Associated 

Statehood: Puerto Rico’s Legal Status Reconsidered, 50 B.C. L. REV. 1123, 1177 (2009) (“From the 

standpoint of an originalist . . . The Insular Cases are, as Judge Torruella has aptly put it, ‘a strict 

constructionist's worst nightmare.’ From the standpoint of one who views the Constitution in more 

functional or normative terms . . . The Insular Cases look even worse.”) 

35. See Model Rules of Pro. Conduct r. 8.4(g) (Am. Bar Ass’n 2021); Model Code of Jud. Conduct 

r. 2.3 (Am. Bar Ass’n 2004).  

36. See, e.g., UPenn Law Professor Removed for Calling Black Students Inferior, N.Y. POST (Mar. 

15, 2018), https://nypost.com/2018/03/15/upenn-law-professor-removed-for-calling-black-students-

inferior/; Brian Dakss, Georgetown Law Professor Fired Over Remarks About Black Students That a Dean 

Called “Abhorrent” and “Reprehensible,” CBS NEWS (Mar. 12, 2021), 

https://www.cbsnews.com/news/georgetown-law-professor-fired-over-remarks-about-black-

students-that-a-dean-called-abhorrent-and-reprehensible/.  

37. Luis Fuentes-Rohwer, The Land That Democratic Theory Forgot, 83 IND. L.J. 1525, 1536 (2008). 
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But although rhetoric has changed, perceptions of the law have not.38 The 
Supreme Court of the United States has cautioned that “[n]either the [Insular Cases] 
nor their reasoning should be given any further expansion,”39 and expressly 
reconceptualized the Insular Cases as holding “that the Constitution has 
independent force in these territories, a force not contingent upon acts of 
legislative grace.”40 Yet at the same time, the United States Supreme Court has 
never formally overturned the Insular Cases, despite receiving several invitations to 
do so.41 In fact, judges, lawyers, and presidential administrations of all parts of the 
ideological and political spectrum continue to cite to the Insular Cases as grounds 
for treating certain American territories less favorably.42 And despite its admonition 
that the Insular Cases not be given any further expansion, the Supreme Court of the 
United States has repeatedly denied certiorari in cases where lower federal courts 
relied on the Insular Cases to withhold important rights such as citizenship and 
freedom from unreasonable warrantless searches.43 While their racist reasoning 
may have been disavowed, the Insular Cases thus nevertheless hover as a specter 
over the territories and continue to serve as a justification for treating some 
Americans differently from other Americans based on the part of the United States 
they call home. 44 

 

 
38. As shall be examined in greater detail in Part II, infra, the conventional wisdom that the Insular 

Cases conclusively held that the United States Constitution does not fully apply to unincorporated 

territories is simply incorrect. “[W]hile the Insular Cases unquestionably distinguished between 

unincorporated and incorporated territories, the difference between these territories with respect to 

the application of constitutional provisions has never been as great as courts and commentators have 

argued.” Burnett, supra note 19, at 984. Significantly, although the reasoning used to support the Insular 

Cases is abhorrent and cannot be reconciled with modern theories of constitutional interpretation, the 

ultimate results of the individual cases encompassing the Insular Cases are fully consistent with—and 

often support—principles of territorial autonomy and self-governance, including the authority of 

territorial courts to develop territorial constitutional law independently of the federal courts and the 

federal constitution. See discussion infra Part III. 

39. Reid v. Covert, 354 U.S. 1, 14 (1957). 

40. Boumediene v. Bush, 553 U.S. 723, 757 (2008).  

41. See Financial Oversight & Mgmt. Bd. for P.R. v. Aurelius Investment, LLC, 140 S. Ct. 1649, 1665 

(2020). Most recently, the United States Supreme Court expressly declined to consider a request from 

the Virgin Islands Bar Association and other amicus curiae to “overrule the much-criticized ‘Insular Cases’ 

and their progeny,” although it again reiterated that “whatever their continued validity we will not 

extend them in these cases.” Id.  

42. See generally Adriel I. Cepeda Derieux & Neil C. Weare, After Aurelius: What Future for the 

Insular Cases?, 130 YALE L.J.F. 284, 284–85 (2020) (providing examples of judges, lawyers, and 

presidential administrations using the Insular Cases to treat territories less favorably). 

43. See, e.g., Baxter v. United States, 141 S. Ct. 1269 (2021); Tuaua v. United States, 136 S. Ct. 

2461 (2016). 

44. Derieux & Weare, supra note 42. 
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B. Development of Territorial Constitutions and Legal Institutions 

If one’s only familiarity with the territories were the Insular Cases and the 
limited scholarly commentary on them, one may wrongly assume that American 
Samoa, Guam, the Northern Mariana Islands, Puerto Rico, and the U.S. Virgin 
Islands are mere “colonies” that may exercise only “limited, local self-governance” 
but are otherwise under the direct day-to-day control of the federal government.45 
It is of course true that at the time the Insular Cases were decided, Puerto Rico, 
Guam, and American Samoa were either under military rule or administered by 
non-indigenous civilian governors who were appointed by the President of the 
United States.46 This was also the case with the U.S. Virgin Islands after its 
annexation in 1916,47 and while certain reforms were adopted—such as elected 
territorial legislatures—all four of those territories remained under the control of 
presidentially-appointed governors through the 1950s and 1960s.48 

Scholars have written entire books on the developmental history of territorial 
governments, and this Article cannot do justice to the many important events on 
the road to autonomy that occurred in these territories over the course of the past 
century.49 But while territorial governments may have only exercised “limited” 
power in the past, this is certainly no longer the case today. Puerto Rico became 
self-governing in 1952 with the ratification of the Constitution of Puerto Rico, which 
provided for a locally-elected governor, locally-elected legislature, and a judicial 
branch consisting of local judges appointed by the governor with the advice and 
consent of the Puerto Rican Senate.50 American Samoa also achieved nearly 
equivalent local control over its internal affairs upon the adoption of the 
Constitution of American Samoa in 1967, which provided for a locally-elected 
governor, a locally-elected legislature, and a judicial branch whose judges are 
mostly appointed by the governor.51 The U.S. Virgin Islands and Guam achieved self-
governance in a more piecemeal fashion, with a locally-elected legislature 
authorized, respectively, in 1936 and 1950, a locally-elected governor granted in 
1968, and a completely locally-appointed judicial branch authorized in 1984; 
although, the territories chose not to establish the local supreme courts so 
authorized until later.52 And the Commonwealth of the Northern Mariana Islands 
has always been self-governing, having voluntarily joined the United States as a 
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50. Van Dyke, supra note 46, at 472–73. 
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territory in 1986 with a constitution authorizing a locally-elected governor, a locally-
elected legislature, and a locally-appointed judicial branch.53 

 The modern-day territorial governments of American Samoa, Guam, 
Puerto Rico, the Northern Mariana Islands, and the U.S. Virgin Islands are in virtually 
every way the equivalent of a state government.  Their territorial governors 
exercise the same powers with the same limitations as their counterparts in the 
fifty states.54 Their territorial legislatures may legislate on any subject that a state 
legislature would be permitted to do so.55 The territorial judicial branches exercise 
the same jurisdiction as a state court system and are treated by the federal courts 
as if they were state courts, including application of the Erie doctrine, Rooker-
Feldman abstention, and other limitations on the power of the federal courts vis-à-
vis the state courts.56  But perhaps most importantly, all three branches of the 
territorial governments are ultimately accountable to the people of the territory, 
just as all branches of a state government answer to the people of their state. For 
all intents and purposes, the governments of American Samoa, Guam, Puerto Rico, 
the Northern Mariana Islands, and the U.S. Virgin Islands are largely 
indistinguishable from the governments of the fifty states.57   

Nevertheless, some dismiss the powers exercised by territorial governments 
and the rights enjoyed by their people as a mere “legislative grace” which Congress 
has granted these territories and could theoretically repeal,58 with some outright 
stating that Congress could “abolish the institutions of local self-government 
altogether and reestablish a colonial regime.”59 While it is readily acknowledged 
that “[t]here is no reason . . . to anticipate that the United States would take these 
or comparable steps—and strong reasons to think that it would not,”60 many 
continue to believe that the Insular Cases permit Congress to simply erase all 
territorial legal institutions—including territorial constitutions—and wipe the slate 
clean. As the following section shall explain, this is not actually the case, and is 

 
53. See United States ex rel. Richards v. De Leon Guerrero, 4 F.3d 749, 751–52 (9th Cir. 1993).  
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55. 48 U.S.C. §§ 1541–1645, 1421–28e; P.R. CONST.; AM. SAM. CONST.; N. MAR. I. CONST. 

56. See, e.g., MRL Dev. I, LLC v. Whitecap Inv. Corp., 823 F.3d 195, 201–02 (3d Cir. 2016); Davison 

v. Gov’t of P.R.-P.R. Firefighters Corps, 471 F.3d 220, 223 (1st Cir. 2006). 
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59. Gary Lawson & Robert D. Sloane, The Constitutionality of Decolonization by Associated 

Statehood: Puerto Rico’s Legal Status Reconsidered, 50 B.C. L. REV. 1123, 1183 (2009). 

60. Id. at 1184. 



216 IDAHO LAW REVIEW VOL. 58 
 

   
 

based on a fundamental misunderstanding of the Insular Cases and the Territorial 
Clause. 

II. THE LEGAL EFFECT OF TERRITORIAL CONSTITUTIONS 

 This Article began by acknowledging that for centuries scholars and jurists 
generally recognized a constitution as the supreme law of the land, establishing 
certain first principles with respect to the structure of government and its 
relationship with its people.61 While the United States Constitution largely meets 
this definition, it intentionally frames the rights of the people using negative rather 
than positive language, with the understanding that state constitutions would serve 
as the primary source of such affirmative rights.62 While the Supremacy Clause of 
the United States Constitution provides for the federal constitution and federal 
statutes to take precedence over these state constitutions,63 it remains generally 
accepted that state constitutions constitute the supreme law of their respective 
states in all areas not preempted by federal law, with even the Supreme Court of 
the United States powerless to reverse the judgment of a state supreme court if the 
decision was based on an independent interpretation of a state constitutional 
provision or other state law.64 The United States Supreme Court succinctly 
explained: 

The reason is so obvious that it has rarely been thought to warrant 
statement. It is found in the partitioning of power between the state 
and Federal judicial systems and in the limitations of our own 
jurisdiction. Our only power over state judgments is to correct them to 
the extent that they incorrectly adjudge federal rights. And our power 
is to correct wrong judgments, not to revise opinions. We are not 
permitted to render an advisory opinion, and if the same judgment 
would be rendered by the state court after we corrected its views of 
Federal laws, our review could amount to nothing more than an 
advisory opinion.65 

Thus, the limitation on the power of the Supreme Court of the United States 
to review the correctness of state courts’ interpretations of their own state 
constitutions appears predicated on the federalist principles inherent in the 
structural provisions of the United States Constitution.66 

 
61. See supra references and text accompanying note 2. 

62. See supra references accompanying note 4. 
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 What, then, is the legal effect of territorial constitutions and organic acts? 
Over the past several decades, “the U.S. territories have moved toward mimicking 
the federal-state relationship” in a way that has resulted in “the devolution of 
power from D.C. to the territorial capitals,” to the point where today the territories 
operate under a “form of functional territorial federalism that has flourished 
outside the traditional mold’s formal legal limits.”67 As explained earlier, today the 
territorial governments of American Samoa, Guam, the Northern Mariana Islands, 
Puerto Rico, and the U.S. Virgin Islands are indistinguishable in virtually every 
respect from the governments of the fifty states.68 Yet it remains generally accepted 
that unlike state governments, these territorial governments do not exercise any 
sovereign authority separate and apart from that of the federal government.69  

Can it really be the case that such territorial constitutions are constitutions in 
name only, and that the idea that territorial supreme courts may develop their own 
territorial constitutional law to provide greater protections than the United States 
Constitution, without the inference of the federal courts, is merely illusory? To 
answer this question, it is critically important to first examine the federal 
constitutional underpinnings of territorial governments, as determined by the 
Supreme Court of the United States in the Insular Cases and other precedents. For 
the reasons set forth in the following sections, neither the Insular Cases themselves 
nor any abstract notions of sovereignty or congressional power preclude any of the 
territories from developing a robust and binding canon of territorial constitutional 
law. 

A. Misconceptions of the Insular Cases 

 Much modern scholarship on the Insular Cases focuses on their abhorrent 
reasoning, and in particular the express reliance on theories of white supremacy 
and racial inferiority while completely ignoring prior judicial precedents, historical 
sources, and the plain text of the United States Constitution. However, it is 
important to remember that the Insular Cases were not a single decision, but rather 
a set of decisions in different cases raising distinct legal questions that were decided 
over the course of multiple decades.70 The result of collectively grouping these 
otherwise-unrelated decisions is that scholars have paid comparatively little 
attention to the individual cases themselves, including the specific legal questions 
raised in those cases. Rather, legal scholarship has reframed the Insular Cases as 
collectively answering a significant question of first principles—“Does the 
Constitution follow the flag?”—in the negative.71 
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 In recent years, some scholars have recognized that the “traditional story” 
that the Insular Cases “h[eld] that the U.S. Constitution did not ‘follow the flag’ to 
the recently annexed possessions in the Pacific Ocean and the Caribbean Sea” is a 
gross mischaracterization of what those decisions actually held and is 
“fundamentally wrong.”72 The conventional wisdom that the Insular Cases stand for 
the proposition that the United States Constitution does not apply to the territories 
has even been expressly rejected by the Supreme Court of the United States, which 
recently emphasized that the Insular Cases actually adopted the opposite holding: 
“that the Constitution has independent force in these territories, a force not 
contingent upon acts of legislative grace.”73 

 One may wonder, if the Insular Cases never held that the United States 
Constitution does not follow the flag, why so many scholars and others believe that 
they did. A substantial part of the misconception certainly stems from what the 
Insular Cases clearly did: permit Congress to draw distinctions between 
“incorporated” and “unincorporated” territories based on a belief that the 
“savage,” “half-civilized,” “ignorant and lawless” “alien races” inhabiting the so-
called “unincorporated” territories warranted different treatment than white 
Americans in the states and the so-called “incorporated” territories.74 

But what did this differential treatment entail? Contrary to popular belief, the 
questions raised in many of the decisions comprising the Insular Cases were not of 
a constitutional magnitude. Rather, they involved relatively mundane questions of 
statutory interpretation, such as whether Puerto Rico and the then-Territory of the 
Philippines were a “foreign country” for purposes of tariff laws;75 whether customs 
duties applied to imports from Puerto Rico;76 whether vessels traveling between 
Puerto Rico and New York were engaged in trade for purpose of federal maritime 
laws;77 and whether residents of Puerto Rico qualified as “aliens” under a federal 
immigration statute.78 Significantly, such cases typically expressly avoided deciding 
constitutional questions—such as the citizenship status of the inhabitants of Puerto 
Rico—in favor of resolving the issue presented as a pure matter of statutory 
interpretation.79 
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 Of course, some of the Insular Cases did directly implicate federal 
constitutional issues. These include decisions holding that the then-Territory of 
Hawaii could prosecute a criminal defendant in its local courts by information 
without an indictment by a grand jury;80 that Puerto Rico and the Philippines could 
withhold a trial by jury in criminal cases tried in their local courts;81 that the 
territorial appellate courts of the Philippines could reverse an acquittal and order a 
conviction;82 and that the federal government could not try a federal criminal 
defendant in the then-Territory of Alaska for a violation of a crime against the 
United States before a six-person jury rather than a twelve-person jury.83 

 A cursory reading of the summaries of these holdings certainly supports 
the proposition that the Supreme Court of the United States held that some 
provisions of the federal Bill of the Rights did not apply to the territories. However, 
it is well-established that “[t]he simple words of the opinions . . . are not as 
important as the contexts in which those cases were decided,”84 and that “the 
precedential value of a decision is defined by the context of the case from which it 
arose.”85 While it is technically true that the United States Supreme Court held, for 
instance, that criminal defendants tried in the local courts of Puerto Rico were not 
entitled to a trial by jury, it would be gravely wrong to infer from that naked holding, 
divorced from any legal or historical context, that the Court held that the relevant 
portions of the United States Constitution do not apply to the territories. 

The United States Constitution divides powers between several distinct 
entities—the United States and the states—and further divides the power of the 
United States into three separate branches of government who exercise the 
sovereign power of the United States in different ways. This division of power is 
reflected in the structure of the United States Constitution itself, in that Article I is 
captioned “The Legislative Branch,” Article II is titled “The Presidency,” Article III is 
labelled “The Judiciary,” while Article IV is called “The States.” As such, the United 
States Constitution contains numerous provisions directed specifically to each of 
these four actors without mentioning the others. For example, the United States 
Constitution provides that Congress may coin money and establish post offices,86 
that the President serves as the commander-in-chief of the military,87 that the 
federal courts adjudicate cases and controversies;88 and that the states give full 
faith and credit to acts, records, and judicial proceedings of every other state.89 
However, it would be frivolous to say that the entire United States Constitution 
does not apply to the states because only Congress has the power to coin money, 
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or that the entire Constitution does not apply to Congress because only the 
President serves as commander-in-chief. Rather, these omissions simply reflect that 
the United States Constitution establishes a federalist form of government which 
allocates powers between the United States government and the states, and then 
further provides for a separation of powers amongst the three branches 
constituting the United States government.   

Like Articles I through IV of the United States Constitution, some provisions of 
the Bill of Rights contain language directed towards certain actors. For example, the 
First Amendment states that “Congress shall make no law respecting an 
establishment of religion.”90 Other provisions, however, do not expressly mention 
the states or a branch of the federal government and are written in the passive 
voice, such as Second Amendment which provides that the right to bear arms “shall 
not be infringed”91 or the Fourth Amendment stating that the right to be free from 
unreasonable searches and seizures “shall not be violated.”92 

One highly overlooked—yet exceptionally important—aspect of 
contextualizing the Insular Cases is the application of the federal Bill of Rights to the 
states at the time the Insular Cases were decided. Today, it is largely taken for 
granted that the Fourteenth Amendment has incorporated virtually all provisions 
of the Bill of Rights of the United States Constitution against the fifty states.   

It is easy to forget, however, that the incorporation of the Bill of Rights against 
the states is a relatively recent development in American jurisprudence. In 1833, 
the Supreme Court of the United States unanimously held in Barron v. Baltimore 
that the Bill of Rights did not apply to the states, and that the protections set forth 
in the Bill of Rights could only be provided in state constitutions.93 To reach this 
decision, Chief Justice John Marshall expressly relied on the fact that the plain text 
of the United States Constitution contained no dictatory language towards the 
states.94 In 1868, the United States Supreme Court reaffirmed the holding of Barron 
even though the Fourteenth Amendment had been ratified several months earlier, 
holding that the Fifth and Sixth Amendments did not apply to criminal prosecutions 
in the courts of Pennsylvania or other states because they were intended only to 
limit federal power.95 

Four decades later, in the Slaughter-House Cases, the United States Supreme 
Court again reaffirmed the core holding of Barron. 96 Although it recognized that the 
plain text of the Privileges or Immunities Clause of the Fourteenth Amendment 
provides that “[n]o State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States,”97 a majority of the United 
States Supreme Court interpreted this language exceptionally narrowly, so that 
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states were only prohibited from interfering with those rights that “owe their 
existence to the Federal government,” such as traveling to the seat of government, 
free access to seaports, transacting business with the government, and the privilege 
of habeas corpus.98 This interpretation of the Fourteenth Amendment effectively 
rendered it “a vain and idle enactment, which accomplished nothing.”99 The United 
States Supreme Court thereafter expressly held in subsequent cases that the First, 
Second, and Fifth Amendments did not apply to state governments pursuant to the 
interpretation of the Fourteenth Amendment adopted in the Slaughter-House 
Cases.100 

Barron, the Slaughter-House Cases, and their progeny remained binding 
precedent throughout the entire two-decade period from 1901 to 1922 in which all 
the Insular Cases were decided. Moreover, throughout this period the United States 
Supreme Court and the lower federal courts issued numerous additional decisions 
expressly holding that various provisions of the Bill of Rights did not apply to the 
states. For instance, in 1908, the United States Supreme Court reaffirmed its earlier 
holding that the Fifth Amendment right against self-incrimination did not apply in 
cases brought in the New Jersey court system and in other state courts.101   

The United States Supreme Court did not retreat from its steadfast refusal to 
apply the Bill of Rights against the states until it issued its seminal decision in Gitlow 
v. New York in 1925, which extended the rights of freedom of speech and freedom 
of the press codified in the First Amendment to state governments, in effect 
overruling Barron and other contrary cases. 102 Over the next several decades, the 
United States Supreme Court would issue decisions incorporating the remainder of 
the First Amendment103 as well as the Second,104 Fourth,105 and Eighth 
Amendments,106 as well as portions of the Fifth107 and Sixth Amendments.108 
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 With this context in mind, the prevailing conception of the legal impact of 
the Insular Cases—as opposed to their political or social impacts—is simply wrong. 
The Insular Cases did not treat residents of the territories differently than residents 
of the states with respect to the constitutional protections of the Bill of Rights. 
Although a criminal defendant tried in the local territorial courts of Puerto Rico did 
not have a federal constitutional right to trial by jury, neither did a criminal 
defendant tried in the courts of New Jersey or any other state. While the Territory 
of Hawaii could initiate a criminal prosecution by information instead of by grand 
jury indictment, so could Pennsylvania and other states—in fact, even today the 
Grand Jury Clause of the Fifth Amendment remains unincorporated to the states.109 
Rather than treating the territories differently from the states, the Insular Cases 
provided equal treatment, in that people of the territories were denied the 
protections of the Bill of Rights by the federal government on the same basis as the 
people of the states.110  

B. Sovereignty and Congressional Power 

 It is clear, then, that modern scholars and courts’ conception of the 
holdings of those cases is distorted through the lens of modern case law applying 
the Bill of Rights to the states. This, of course, raises another question. If it was 
established black-letter law from 1833 to 1925 that the Bill of Rights did not apply 
to state governments, why was it even an open question as to whether the Bill of 
Rights applied to territorial governments? After all, if the federal constitutional right 
to a trial by jury did not apply to prosecutions in state courts, what possible 
justification would there be to have such a right apply to territorial prosecutions, 
and in effect provide the residents of the territories with greater minimum 
constitutional rights than residents of the states? 

 The arguments in support of applying the Bill of Rights to territorial 
governments revolved around questions of the nature of congressional power over 
the territories. Prior to the Insular Cases, it had already been well-established that 
territorial governments lacked separate sovereignty over their lands, and that such 
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sovereignty instead belonged to Congress. The constitutional authority for this rule 
stems from the Territorial Clause, which provides that  

[t]he Congress shall have Power to dispose of and make all needful 
Rules and Regulations respecting the Territory or other Property 
belonging to the United States; and nothing in this Constitution shall be 
so construed as to Prejudice any Claims of the United States, or of any 
particular State.111 

At first, the Supreme Court of the United States appeared to interpret the 
phrase “Territory or other Property” to “impl[y] that ‘Territory’ is to be considered 
as property” and that “Congress would deal with it as representing the owner, 
rather than the sovereign.”112 The Court, however, would shortly thereafter retreat 
from its characterization of the territories as mere property or lands with Congress 
serving as the owner, and instead reconceptualize the Territorial Clause as 
authorizing Congress to act as a sovereign. To that end, the United States Supreme 
Court recognized in Benner v. Porter that Congress possessed the authority to 
establish territorial governments under the Territorial Clause, which it described as 
follows: 

[Territorial governments] are legislative governments, and their courts 
legislative courts, Congress, in the exercise of its powers in the 
organization and government of the territories, combining the powers 
of both the Federal and State authorities. There is but one system of 
government, or of laws operating within their limits, as neither is 
subject to the constitutional provisions in respect to State and Federal 
jurisdiction. They are not organized under the Constitution, nor subject 
to its complex distribution of the powers of government, as the organic 
law; but are the creations, exclusively, of the legislative department, 
and subject to its supervision and control.113  

The Benner court, however, declined to consider at that time “[w]hether or 
not there are provisions in that instrument which extend to and act upon these 
territorial governments,” deeming it not material to the issue of statutory 
interpretation before it.114 

 This characterization of Congress as possessing the combined “powers of 
both the Federal and State authorities” raised serious issues about the precise 
nature of this power. From 1833 to 1925, the Supreme Court of the United States 
had repeatedly held that the Bill of Rights only placed limits on “federal power” and 
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thus did not constrain state governments.115 The constitutional question implicated 
in the Insular Cases, then, was whether Congress, when exercising the “powers of 
both the Federal and State authorities” to enact legislation in a territory, exercised 
a “federal power” so as to constrain that legislation by the Bill of Rights under 
Barron and its progeny.   

 Of course, the Supreme Court of the United States resolved this question 
in the Insular Cases by drawing a distinction between so-called incorporated and 
unincorporated territories. In doing so, however, it is critically important to 
recognize that the United States Supreme Court did not address a question of 
sovereignty.116 After all, it had already been established decades ago that territorial 
governments lacked separate sovereignty, with that principle being reaffirmed by 
the United States Supreme Court as late as two years before the first of the Insular 
Cases was decided,117 with none of the Insular Cases providing any support for the 
proposition that incorporated territories possessed some form of sovereignty that 
unincorporated territories did not.118 It was beyond dispute that Congress had the 
power under the Territorial Clause to legislate for both incorporated and 
unincorporated territories; what was certainly in dispute, however, was whether 
Congress exercised a “federal power” every single time it did so with respect to 
every territory. 

  The Insular Cases answered this question in the negative, holding in effect 
that Congress exercises the power of a state, and not a federal power, when it 
enacts legislation directed towards a territory.119 In doing so, the United States 
Supreme Court relied on earlier precedents pertaining to congressional authority 
over the District of Columbia, in which it had previously held that Congress acts in 
a “double capacity” with respect to the federal district: “in one as legislating for the 
states; in the other as a local legislature for the District of Columbia,” and when 
exercising the latter power could enact any law or levy any tax that would be within 
the power of a state legislature to enact.120 In another case, the United States 
Supreme Court relied on a treatise that analogized the relationship between 
Congress and a territory to that of a state and a municipality: 

It is no doubt most consistent with the general theory of republican 
institutions that the people everywhere should be allowed self-
government; but it has never been deemed a matter of right that a local 
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community should be suffered to lay the foundations of institutions, 
and erect a structure of government thereon, without the guidance and 
restraint of a superior authority. Even in the older states, where society 
is most homogeneous and has fewest of the elements of disquiet and 
disorder, the state reserves to itself the right to shape municipal 
institutions; and towns and cities are only formed under its directions, 
and according to the rules and within the limits the state prescribes. 
With still less reason could the settlers in new territories be suffered to 
exercise sovereign powers.121 

Thus, when exercising the power to establish a system of government for a 
territory, Congress does not exercise the federal power it uses to enact national 
legislation; rather, it exercises a different power, the same power utilized by the 
states to establish their own laws and governmental institutions. Consequently, 
since state governments—at the time the Insular Cases were decided—were not 
bound by the Bill of Rights and could in their discretion elect to deny rights such as 
the right to trial by jury; Congress, when serving as a stand-in for a state legislature 
or the people of a state, could similarly exercise its discretion to withhold those 
same rights. Simply put, in the Insular Cases, the United States Supreme Court 
declined to hold Congress to a higher standard than the states with respect to the 
Bill of Rights – again, a result contrary to the modern common wisdom that the 
Insular Cases placed territories in a less favorable position than the states.   

This, however, does not mean that there are no limitations on Congress when 
it exercises its powers under the Territorial Clause. It was beyond dispute, even 
amongst legal scholars supporting significantly broad congressional authority over 
the territories, that, for example, Congress could create territorial offices but could 
not make appointments to fill those positions.122 The United States Supreme Court 
recognized several such limitations in the Insular Cases themselves; most notably, 
that the notion that one Congress cannot bind another Congress did not always 
apply, and that “[t]here are steps which can never be taken backward” or otherwise 
undone.123   

Perhaps most importantly, the United States Supreme Court reaffirmed in the 
Insular Cases a prior holding that once a particular federal constitutional right is 
extended to a territory through an organic act, Congress cannot withdraw that right 
through subsequent legislation, for doing so would render the Constitution “no 
greater authority than an ordinary act of Congress.”124 Thus, while the Insular Cases 
permitted Congress to exercise its discretion to, for example, withhold the right to 
a jury trial in Puerto Rico, it could not subsequently repeal the right to a jury trial 
after electing to grant it.125 As one scholar succinctly put it, the Insular Cases in that 
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sense “served the aims of empire in a different and unexpected way: not by opening 
the door to the annexation of American colonies, but by paving the way for their 
release.”126 In other words, “[t]he retreat of American colonial rule, not its 
projection, was what the Insular Cases authorized,” in that these newly-annexed 
territories would either be relinquished after temporary American stewardship or 
transition to statehood or other permanent status.127 

A necessary part of any such transition to statehood or other permanent 
status within the United States is the establishment of a territorial government 
elected by the people. Although most of the scholarship and case law on the Insular 
Cases has primarily focused on the distinction between incorporated and 
unincorporated territories, the Insular Cases also differentiated between so-called 
“organized” and “unorganized” territories.128 Under this framework, a territory is 
“organized” if it operates under a civil government constituted either under a 
territorial constitution or organic act which includes “a bill of rights and the 
establishment and conditions of the insular area’s tripartite government,” but is 
“unorganized” if the territory is not self-governing and is under the direct control 
of the federal government.129 

The distinction between organized and unorganized territories is not merely 
academic. The Guarantee Clause of the United States Constitution requires that the 
United States “guarantee to every State in this Union a Republican Form of 
Government.”130 In the Insular Cases, the Supreme Court of the United States 
reaffirmed its well-entrenched precedents that the Guarantee Clause is not 
automatically self-executing in any territory, whether incorporated or 
unincorporated, but emphasized that there may come a time in a territory’s 
development in which it may become applicable: 

Notwithstanding its duty to “guarantee to every state in this Union a 
republican form of government,” Art. IV, sec. 4, by which we 
understand, according to the definition of Webster, “a government in 
which the supreme power resides in the whole body of the people, and 
is exercised by representatives elected by them,” Congress did not 
hesitate, in the original organization of the territories of Louisiana, 
Florida, the Northwest Territory, and its subdivisions of Ohio, Indiana, 
Michigan, Illinois, and Wisconsin and still more recently in the case of 
Alaska, to establish a form of government bearing a much greater 
analogy to a British Crown colony than a republican state of America, 
and to vest the legislative power either in a governor and council, or a 
governor and judges, to be appointed by the President. It was not until 
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they had attained a certain population that power was given them to 
organize a legislature by vote of the people. In all these cases, as well 
as in territories subsequently organized west of the Mississippi, 
Congress thought it necessary either to extend to Constitution and laws 
of the United States over them, or to declare that the inhabitants 
should be entitled to enjoy the right of trial by jury, of bail, and of the 
privilege of the writ of habeas corpus, as well as other privileges of the 
bill of rights.131 

Consequently, the Insular Cases themselves provide a clear, bright-line 
standard for when the Guarantee Clause must extend to any territory: it occurs 
either upon the territory becoming self-governing through a government elected 
by the people, or Congress conferring the Bill of Rights to the territory.132 

 This finds further support in the plain text of the United States Constitution 
itself. The Territorial Clause provides, in pertinent part, that “[t]he Congress shall 
have Power to dispose of and make all needful Rules and Regulations respecting 
the Territory or other Property belonging to the United States.”133 The use of the 
word “needful” to modify the phrase “Rules and Regulations” necessarily indicates 
that this power is limited, and that the ability of Congress to legislate for a territory 
cannot be unrestricted. Samuel Johnson’s A Dictionary of the English Language, 
which is “generally seen as the most authoritative founding era dictionary,”134 
defines “needful” as “[n]ecessary; indispensably requisite,” and corollary defines 
“necessary” as “[n]eedful; indispensably requisite.”135  

Thus, at the time of the Founding, the words “needful” and “necessary” were 
effectively used as synonyms. In the context of the Constitution’s Necessary and 
Proper Clause, the United States Supreme Court has long construed the word 
“necessary” in the Constitution as effectively requiring that “the end be legitimate” 
and “be within the scope of the constitution.”136 This is consistent with the 
contemporaneous writings of Alexander Hamilton, who wrote that  
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a criterion of what is constitutional, and of what is not so . . . is the end, 
to which the measure relates as a mean. If the end be clearly 
comprehended within any of the specified powers, and if the measure 
have an obvious relation to that end, and is not forbidden by any 
particular provision of the Constitution, it may safely be deemed to 
come within the compass of the national authority. There is also this 
further criterion which may materially assist the decision: Does the 
proposed measure abridge a pre-existing right of any State, or of any 
individual? If it does not, there is a strong presumption in favour of its 
constitutionality.137 

While not directly referenced in the Insular Cases, the ultimate results of 
those decisions were governed largely by this analysis. At the time the Insular Cases 
were decided, the pertinent constitutional rights said to not apply to Puerto Rico 
and the other territories had never previously been extended, whether under 
United States sovereignty or under prior sovereigns, and thus were not pre-existing. 
Moreover, declining to extend such rights had an obvious relation to what the 
Supreme Court considered—although gravely erroneously—to be a legitimate end: 
ensuring that the “savage,” “half-civilized,” “ignorant and lawless” “alien races” 
inhabiting those territories were not compelled to follow Anglo-Saxon values.138 But 
once Congress has made the decision to extend such rights to a territory, under 
what circumstances could eliminating that now pre-existing right be legitimate? As 
the Supreme Court recognized, it simply cannot.139 

When they were first acquired by the United States, the territories of 
American Samoa, Guam, Puerto Rico, and the U.S. Virgin Islands were placed under 
military rule.140 Over the course of several decades, those territories gradually 
obtained greater levels of self-government from Congress, to the point where today 
every territory has a democratically-elected local governor and legislature as well 
as a fully-developed local judiciary consisting of judges appointed or elected 
pursuant to local law.141 Moreover, each territorial constitution or organic act 
extends all or most of the federal Bill of Rights to the respective territory. As such, 
pursuant to the standard articulated in the Insular Cases, the Guarantee Clause has 
now either explicitly or implicitly been extended by Congress to each inhabited 
territory. And again, as articulated in the Insular Cases, by organizing these 
territories, and thus extending the Guarantee Clause in such a manner, Congress is 
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bound to the extension and cannot simply take a step backward by rescinding it at 
some future date.142 

What, then, is the practical effect of this? Simply put, Congress cannot undo—
under the Territorial Clause or otherwise—what it has already done. It cannot 
unilaterally repeal a territorial constitution and reimpose military rule on that 
territory,143 or enact new legislation eliminating a territory’s locally elected 
governor or locally appointed territorial supreme court and replacing them with 
federal appointees.144 In other words, once Congress has organized a territory, that 
organization cannot subsequently be undone, any more than Congress can rescind 
an act recognizing a state.145 

The proposition that territorial self-governance is among the “steps which can 
never be taken backward” by Congress is certainly not without controversy.146 For 
instance, one may wonder how this proposition could be reconciled with the recent 
holding of the Supreme Court of the United States in Financial Oversight & 
Management Board for Puerto Rico v. Aurelius Investment, LLC, in which it held that 
the members of the congressionally-created entity colloquially known as the 
“PROMESA Board” were officers of the territorial government of Puerto Rico and 
not officers of the United States and thus do not require Senate confirmation under 
the Appointments Clause of the United States Constitution.147 The congressional 
legislation creating the PROMESA Board, among other things, conferred that Board 
with the authority to set its own budget for the government of Puerto Rico without 
the consent of Puerto Rico’s governor or legislature.148 Is this not, then, a textbook 
example of Congress undoing a prior grant of self-governance to a territory by 
divesting the elected government of Puerto Rico from control over perhaps one of 
its most fundamental governmental powers?149 
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The answer is, perhaps surprisingly, no. Again, it is critically necessary to 
reemphasize that “[t]he simple words of the opinions . . . are not as important as 
the contexts in which those cases were decided,”150 and that “the precedential 
value of a decision is defined by the context of the case from which it arose.”151 To 
do so, it is necessary to look at the circumstances that gave rise to passage of the 
legislation establishing the PROMESA Board and vesting it with these powers.  

The Bankruptcy Clause of the United States Constitution vests the Congress 
with the enumerated power to enact “uniform Laws on the subject of Bankruptcies 
throughout the United States.”152 The power of Congress under the Bankruptcy 
Clause has long been characterized by the Supreme Court of the United States and 
lower federal courts as not just a plenary power, but a “supreme power,” to which 
even the states are wholly subservient.153 Congress has exercised this power to, 
among other things, permit state municipalities and other public corporations and 
instrumentalities to restructure their debts under a procedure set forth in Chapter 
9 of the Bankruptcy Code, and to preempt state laws to the contrary.154 

As a result of expiration of certain tax incentives and the global financial crisis 
of 2008, Puerto Rico and its instrumentalities incurred substantial, and largely 
unserviceable, debt.155 Although the Bankruptcy Code included Puerto Rico within 
the statutory definition of a “state,” it also expressly precluded Puerto Rico’s 
municipalities from being debtors under Chapter 9.156 Therefore, Puerto Rico 
enacted its own debt modification procedure, known as the Puerto Rico 
Corporation Debt Enforcement and Recovery Act, which provided for a procedure 
like Chapter 9 with a “court-supervised restructuring process intended to offer the 
best solution for the broadest group of creditors.”157   

The Supreme Court of the United States, however, determined in Puerto Rico 
v. Franklin California Tax-Free Trust that the preemption clause of Chapter 9 
nevertheless preempted the municipal bankruptcy laws of Puerto Rico just as it 
does the laws of the fifty states.158 That the United States Supreme Court engaged 
in a preemption analysis under the Bankruptcy Clause is itself significant. If it were 
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the case that the Territorial Clause confers Congress with the absolute and 
unrestricted plenary power to make any law whatsoever for the territories—
whether organized or unorganized, incorporated or unincorporated—there would 
be no need to conduct any sort of preemption analysis under the Bankruptcy 
Clause. Under such a broad reading of the Territorial Clause, it would have been 
sufficient to simply note that Congress could exercise plenary authority under the 
Territorial Clause to legislate for Puerto Rico, without the need for any more 
extensive preemption analysis under the Bankruptcy Clause or otherwise. On the 
contrary, the United States Supreme Court went to great lengths to examine the 
effect of the preemption provision on the laws of the states, and heavily 
emphasized its belief that Congress had treated Puerto Rico no differently than a 
state with respect to the applicability of its local laws.159 In fact, neither the majority 
opinion nor the dissenting opinion mention or cite to the Territorial Clause. 

It is this situation—the Supreme Court of the United States striking down a 
local Puerto Rico bankruptcy statute, holding that only Congress could act—which 
resulted in the legislation creating the PROMESA Board. While Congress identified 
the Territorial Clause and not the Bankruptcy Clause as the constitutional basis for 
the legislation creating the PROMESA Board,160 it did so for political reasons: “by 
avoiding the term ‘bankruptcy,’ and relying on its authority under the Territories 
Clause of the Constitution, lawmakers may have sought to reassure state 
bankruptcy critics that PROMESA is not intended to lay a foundation for state 
bankruptcy.”161 Importantly, the United States Supreme Court in Aurelius expressly 
rejected reliance on the labels chosen by Congress, instead electing to look beyond 
the terms used and examine the substance of the matter.162  

Certainly, it is not in dispute that the legislation establishing the PROMESA 
Board represents a significant infringement on the right of Puerto Rico to govern 
itself. The question, however, is not whether the PROMESA Board infringes on the 
self-governance of Puerto Rico, but whether it does so to an extent that would not 
be permitted against a state.  

As alluded to earlier, the conception of state “sovereignty” under the United 
States Constitution is in many ways a legal fiction or myth. While nominally 
sovereign, Congress possesses substantial—and in some cases, plenary—authority 
over numerous aspects of state operations, including the right of a state to govern 
itself. Under the Supremacy Clause of the United States Constitution, Congress 
possesses plenary authority over the states in all areas in which federal power 
exists, including enacting federal laws that “curtail or prohibit the States’ 
prerogatives to make legislative choices respecting subjects the States may 
consider important.”163  

Such federal powers include the power to regulate interstate commerce 
under the Commerce Clause, a power which is so broad that it has been described 
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as authorizing Congress to regulate virtually anything,164 with Chief Justice Marshall 
famously writing that “the power over commerce . . . is vested in Congress as 
absolutely as it would be in a single government” and “the influence which their 
constituent possess at elections, are . . . the sole restraints” on that power.165 This 
includes state governmental spending, in that the Supreme Court of the United 
States has already affirmed the constitutionality of a federal statute that mandated 
a salary freeze for all state government employees, expressly rejecting the 
argument that the sovereign status of the states precluded Congress from taking 
such action in response to an economic emergency.166 In fact, the Supreme Court 
of the United States even acquiesced to Congress dissolving the state government 
of Georgia and placing the state under military rule during the Reconstruction Era 
pursuant to its authority under the Guarantee Clause.167  

The field of bankruptcy is one such area of plenary congressional authority 
over the states. Although Congress has not enacted a law providing for states to 
declare bankruptcy, it is largely accepted that it possesses the authority to do so.168 
And while most proposals for a system of state bankruptcy focus on voluntary state 
bankruptcy, if its Bankruptcy Clause powers reach the states, then it would 
necessarily also be within the power of Congress to exercise its plenary power 
under the Bankruptcy Clause to provide for a system of involuntary bankruptcy for 
a state.169  

With these congressional powers and precedents in mind, the legislation 
establishing the PROMESA Board and vesting it with such power over the budget of 
Puerto Rico, while of substantial local and national importance and concern, is 
nevertheless unremarkable as a matter of constitutional law. It is not predicated on 
Puerto Rico’s status as a territory. As referenced above, Congress not only retains 
similar power over state governments but has utilized such authority in the past, 
including over fiscal matters. Moreover, the PROMESA Board is not an original 
creation, in that virtually identical boards with similar—and in several cases, 
greater—powers have previously been established in the context of municipal 
bankruptcies, including in New York City, Detroit, and the District of Columbia.170 

For these reasons, whether a state or territory of the United States is, or is 
not, a sovereign is effectively wholly irrelevant to the question of whether the state 
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or territory exercises self-governance, including with respect to interpretation of its 
state or territorial constitution. As the above examples illustrate, the powers 
Congress is authorized to exercise over the supposedly sovereign fifty states are 
virtually—if not completely—identical to the power it yields over the territories of 
American Samoa, Guam, the Northern Mariana Islands, Puerto Rico, and the U.S. 
Virgin Islands. This includes the power of Congress to in effect nullify portions of 
state and territorial constitutions it disagrees with by enacting preemptory 
legislation through its enumerated powers.171 That Congress may wield such power 
over the states and the territories does not render any of those jurisdictions non-
self-governing—rather, it simply reflects the reality that  

federalism is not at all a system in which two distinct agents pursue 
distinct and nonoverlapping goals in distinct spheres of authority, but 
rather a system in which two agents pursue the same set of largely 
overlapping goals, each exercising independent authority within what 
is for many if not most purposes essentially the same sphere of 
authority[,] 

and that within such a system, the authority of Congress will ultimately prevail 
in most cases in the event of a conflict with a given state or territory.172 To somehow 
distinguish between congressional preemption or interference with state laws and 
identical nullification of territorial law based on abstract notions of “sovereignty,” 
Congress simply elevates form over substance and ignores how the United States 
Constitution operates in practice in the states and territories that constitute our 
federalist system. 

III. THE VIABILITY OF TERRITORIAL CONSTITUTIONAL LAW 

This Article has thus far examined the relationship between Congress and 
territorial governments and concluded that the Insular Cases and other judicial 
precedents, as well as the original meaning and plain text of the Territorial Clause, 
place limits on congressional power over the territories. Specifically, Congress 
exercises a non-federal power—the power of a state legislature—when it initially 
legislates on behalf of the territories but cannot roll back federal constitutional 
rights—including the right to a republican form of government—once it has already 
elected to extend such rights to a particular territory, except on the same basis as 
it could do so with a state pursuant to its enumerated powers. 

While this may answer the question of whether territorial courts may 
interpret territorial constitutions without interference from Congress, it does not 
fully answer whether territorial constitutional law represents a viable means to 
safeguard individual rights and liberties for the people of the territories, or to 
otherwise ensure parity between the territories and the fifty states. This section 
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addresses some of the other challenges—both theoretical and practical—to the 
idea that territorial courts could both invoke and enforce territorial constitutional 
law in a viable manner. 

A. The Power of Territorial Courts to Interpret Territorial Constitutions 

Congress represents only one of three branches of the federal government. 
Even if Congress cannot, for instance, outright repeal the Constitution of Puerto 
Rico, can federal courts such as the United States Court of Appeals for the First 
Circuit simply disregard decisions of the Supreme Court of Puerto Rico interpreting 
that territorial constitution? And since the Revised Organic Act of 1954, although 
serving as the de facto territorial constitution of the U.S. Virgin Islands, is nominally 
a federal statute, does that mean that the Supreme Court of the Virgin Islands must 
interpret it as if it were a federal statute rather than a territorial constitution?173 
Moreover, since all territorial constitutions and organic acts were at some point 
adopted by Congress through its powers under the Territorial Clause of the United 
States Constitution, do the federal courts possess federal question jurisdiction over 
issues implicating provisions in such constitutions and organic acts, in effect 
permitting either the plaintiff through its filing discretion or the defendant through 
its removal discretion to circumvent territorial courts in favor of federal courts and 
deprive those courts of opportunities to create or enforce territorial constitutional 
law?   

If the answer to any of the above questions is “Yes,” then it is difficult to 
imagine how territorial courts could serve the same role as state courts in 
interpreting their local constitutions to confer positive rights on their people. But 
as shall be explained below, the federal courts, like Congress, cannot exercise 
plenary and unrestricted authority over the territories. The federal courts do not 
have the constitutional or statutory power to effectively serve as “super supreme 
courts” empowered to overturn, second-guess, preclude, or otherwise interfere 
with the authority of territorial supreme courts to resolve binding and conclusive 
questions of territorial constitutional law. Rather, territorial supreme courts may 
interpret territorial constitutions and organic acts in the same manner and under 
the same terms as state courts of last resort interpreting state constitutions, 
including interpreting those documents to confer greater rights than the minimum 
required under the United States Constitution. 

The issue of deference involves two distinct, yet interrelated, inquiries. Do 
federal courts possess plenary power to interpret territorial constitutions and 
organic acts, or must they defer to the decisions of territorial supreme courts 
interpreting those documents? Similarly, even if territorial supreme courts may 
interpret their constitutions or organic acts without interference from the federal 
courts, do territorial courts have an obligation to defer to Congress and interpret 
such documents pursuant to federal rules of statutory construction, or can they 
interpret them in a different manner? Each question is addressed in turn. 
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i. Relations Between Federal and Territorial Courts 

Today it is very well-established that federal courts must defer to territorial 
courts with respect to their interpretation of territorial statutes and other laws in 
the same manner which are the same terms as federal courts deferring to state 
courts.174 This includes, among other things, applying the Erie doctrine to the 
territories and treating a territorial supreme court decision on a question of 
territorial law as binding and conclusive.175 The rationale for such deference is 
simple: Congress, by providing for territorial self-government which includes an 
independent territorial judiciary, expressed its implicit—and in some cases, 
explicit176—intent for the relationship between federal and territorial courts to 
mirror the federal-state relationship.177 Such substantial deference applied even 
during the transition periods when the federal courts of appeals temporarily 
exercised direct appellate or certiorari jurisdiction over newly-formed territorial 
supreme courts, with the federal courts only reversing territorial courts on issues 
of territorial law if they were inescapably wrong—a standard that, in practice, was 
never reached.178 

The question of whether federal courts must defer to territorial courts as to 
their constructions of territorial constitutions and organic acts, however, 
represents a somewhat more difficult question. Unlike territorial statutes, which 
are drafted and adopted by territorial legislatures, territorial organic acts are 
enacted by Congress without any required input from territorial legislatures which, 
in some instances, might not have even existed until after passage of the organic 
act. Even territorial constitutions, which ostensibly were adopted by the people of 
a territory, are not free of congressional power and input in that at least 
theoretically the authority to establish a territorial constitution comes from 
Congress,179 with Congress in some instances even mandating that a territorial 
constitution be amended prior to becoming legally operative.180  

The issue of whether federal courts should defer to territorial courts with 
respect to interpretation of territorial constitutions and organic acts is closely 
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related to the question of federal jurisdiction. For instance, some federal courts 
have issued “drive-by jurisdictional rulings” and other “unrefined dispositions”181 in 
which they state, in passing and without any substantive legal analysis, that federal 
courts may exercise federal question jurisdiction182 over any matter involving 
interpretation of territorial constitutions or organic acts because—unlike territorial 
statutes—they purportedly are federal statutes.183   

If it is true that every case implicating a territorial organic act or constitution 
constitutes a federal question that authorizes federal courts to exercise their 
federal question jurisdiction, then territorial constitutional law can never emerge 
as a distinct field of the law and cannot serve as an effective mechanism to 
safeguard or confer individual rights and liberties to the people of the territories. 
The reason for this is clear: under such a regime, decisions of territorial supreme 
courts interpreting territorial constitutions and organic acts would have little to no 
practical effect. Because federal courts owe no deference to state or territorial 
courts on questions of federal law, federal courts could simply ignore the decisions 
of territorial supreme courts on such matters.184 And while territorial supreme 
courts possess no obligation to defer to lower federal courts and thus their own 
interpretations of their territorial constitutions and organic acts would remain 
binding within the territorial court system,185 the federal interpretation would 
always prevail as a practical matter. This is because if territorial constitutions and 
organic acts are federal statutes that form the basis for federal question 
jurisdiction, then any litigant who prefers the federal interpretation could simply 
bypass the territorial court system entirely—a plaintiff by choosing to file the 
complaint in federal court, and a defendant by removing the complaint to federal 
court if it were filed in territorial court. In effect, each party would have the option 
to in effect veto or nullify a territorial supreme court’s interpretation of the 
territorial constitution or organic act, with the territorial court interpretation only 
given effect if both parties give their consent by permitting the matter to be 
litigated in territorial court. 

Nevertheless, the Supreme Court of the United States has clearly established 
in a line of cases spanning more than a century, that territorial constitutions and 
organic acts do not give rise to federal question jurisdiction, and that the deference 
territorial supreme courts must receive with respect to their interpretations of 
territorial statutes extends to interpretations of those documents as well. The 
reason, again, goes to the question of power: when Congress has exercised the 
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authority to enact organic acts and to authorize, approve, and amend territorial 
constitutions, it does not exercise a federal power.   

The United States Supreme Court first recognized this principle in the context 
of a territorial organic act in 1894, when it held that even though the organic act of 
the then-Territory of Oklahoma codified certain crimes, those crimes were not 
“offense[s] against the United States” or “offenses against the federal government” 
since Congress did not exercise a federal power in enacting them.186 Rather, 
because Congress stood in place of a territorial legislature when enacting those 
provisions, they “were to be treated as if [they] had been enacted by the territorial 
legislature, and w[ere] to be dealt with as if the crimes thereby declared were 
crimes, not against the United States, but against the territory,” and consequently 
federal courts lacked jurisdiction over their prosecution.187 

The Supreme Court of the United States would consistently reaffirm and 
extend this important principle. It held in the same year the Organic Act of the then-
Territory of Utah, although enacted by Congress, was not a “statute of the United 
States” and could not form a basis for federal jurisdiction.188 Twenty years later, in 
1914, it directly addressed the question of deference, and expressly held that 
interpretation of a provision in the Organic Act of the then-Territory of New Mexico 
was “a matter of purely local concern” for which the Supreme Court of New Mexico 
was entitled to deference.189  

The United States Supreme Court thereafter extended these principles to 
Puerto Rico. It held, as it had done previously in the context of the Oklahoma and 
Utah Organic Acts, that an act of Congress authorizing the treasurer of Puerto Rico 
to file suit to enforce tax laws was not a “law of the United States” even though it 
had been enacted by Congress.190 It thereafter considered the question of 
deference in a case where the United States Court of Appeals for the First Circuit, 
exercising its temporary appellate jurisdiction over the Supreme Court of Puerto 
Rico, had reversed the Puerto Rico Supreme Court’s construction of section thirty 
nine of the Organic Act of Puerto Rico.191 Ultimately, the United States Supreme 
Court reversed the First Circuit, and in doing so emphasized that “section 39 of the 
Organic Act is not one of ‘the laws of the United States’” but rather “is peculiarly 
concerned with local policy,” and that the First Circuit therefore could not simply 
set aside the Puerto Rico Supreme Court’s construction in favor of its own.192 

Four decades later, the Supreme Court of the United States again reaffirmed 
these decisions in the context of the District of Columbia which, although not a 
territory, is subject to the plenary control of Congress through the Seat of 
Government Clause.193 It held, as it had previously done with Puerto Rico and other 
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territories, that “the same deference is owed to the courts of the District with 
respect to their interpretations of Acts of Congress directed toward the local 
jurisdiction.”194 In fact, the United States Supreme Court granted this deference to 
the District of Columbia courts even though the District of Columbia then—as 
now—is less self-governing than any of the territories; in fact, the judges of the 
District of Columbia Court of Appeals and the Superior Court of the District of 
Columbia continue to be nominated by the President of the United States and 
confirmed by the United States Senate, without the approval of the mayor or other 
locally-elected leaders.195 

A decade later, the United States Supreme Court reaffirmed its commitment 
to territorial deference through what it elected not to do. In Frazier v. Heebe, the 
Supreme Court of the United States invoked its supervisory power over the federal 
district courts to abolish local court rules that limited bar admission to those federal 
courts only to residents.196 The United States District Court for the Virgin Islands, 
however, continued to enforce a court rule limiting admission to its bar only to 
residents of the U.S. Virgin Islands, which the United States Court of Appeals for the 
Third Circuit struck down after determining that the Heebe decision controlled.197 
While the United States Supreme Court affirmed the Third Circuit in the ultimate 
result, it expressly rejected that court’s reliance on Heebe: 

In Frazier v. Heebe . . . we invoked supervisory power over district 
courts of the United States to invalidate discriminatory residency 
requirements for admission to the Bar of the United States District 
Court for the Eastern District of Louisiana. The Court of Appeals in the 
case now before us expressed “no doubt” that our supervisory power 
extends to the bar requirements of the District Court of the Virgin 
Islands.  

Without attempting to define the limits of our supervisory power, 
we decline to apply it in this case. Both the nature of the District Court 
of the Virgin Islands and the reach of its residency requirements 
implicate interests beyond the federal system. As to the former, the 
District Court, which was given its current form and jurisdiction by 
Congress in the Revised Organic Act of 1954 . . . is not a United States 
district court, but an institution with attributes of both a federal and a 
territorial court. Although it is vested with the jurisdiction of a United 
States district court, the District Court also has original jurisdiction over 
certain matters of local law not vested in the local courts of the Virgin 
Islands as well as concurrent jurisdiction with the local courts over 
certain criminal matters. It also serves as an appellate court for 
decisions rendered by the local courts. In fact, Congress provides in the 
Revised Organic Act that, for certain purposes, the District Court “shall 
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be considered a court established by local law.” The application of [the 
bar admission rule] itself similarly extends beyond practice in the 
federal system. Unlike the rule in Heebe, which was confined to practice 
before the United States District Court, [the rule] applies to admission 
to the Bar of the Virgin Islands, and so governs practice before the 
territorial courts.  

Because these territorial interests are intertwined with the 
operation of [the bar admission rule], we decline to examine this case 
as an issue of supervisory power.198 

The United States Supreme Court then went on to consider the question as 
one arising under the Privileges and Immunities Clause of the United States 
Constitution, which had been extended to the U.S. Virgin Islands through the Virgin 
Islands Revised Organic Act.199 

Most recently, the Supreme Court of the United States confronted the 
deference question in Limtiaco v. Camacho,  in which it had granted certiorari to 
review a decision of the Supreme Court of Guam adjudicating a lawsuit between 
the Attorney General of Guam and the Governor of Guam.200 That decision involved 
interpretation of a provision of the Guam Organic Act limiting the amount of debt 
the Guamanian government could incur. The parties fully briefed the question of 
deference, with the Governor of Guam arguing that the United States Supreme 
Court should defer to the Guam Supreme Court’s construction, while the Attorney 
General of Guam maintained that no deference was due.   

The United States Supreme Court in Limtiaco ultimately declined to defer to 
the Guam Supreme Court. Nevertheless, it did not overrule any of its prior 
precedents regarding deference to territorial courts. On the contrary, it reaffirmed 
that federal courts “accord deference to territorial courts over matters of purely 
local concern,” but determined that the debt-limitation provision, although 
included in the Guam Organic Act, “is not a matter of purely local concern,” since 
“the potential consequences of territorial insolvency” would be borne by the United 
States and not Guam alone.201 To eliminate any doubt that it was not overturning 
its prior decisions and that territorial supreme courts must continue to receive 
deference on all matters of local concern, the United States Supreme Court 
concluded its opinion by again emphasizing that “decisions of the Supreme Court 
of Guam, as with other territorial courts . . . are entitled to respect when they 
indicate how statutory issues, including the Organic Act, apply to matters of local 
concern.”202 
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ii. Interpretation of Territorial Constitutions and Organic Acts 

For more than a century, the Supreme Court of the United States has clearly 
and emphatically held that federal courts must defer to territorial courts on all 
issues of purely local concern, including interpretation of territorial constitutions 
and organic acts, and that such documents—standing alone—cannot establish 
federal question jurisdiction. Territorial courts thus unquestionably possess the 
power to interpret their territorial constitutions and organic acts without being 
subject to having those decisions overruled or otherwise interfered with by the 
federal courts. 

But how should territorial courts go about actually interpreting their territorial 
constitutions and organic acts? It is easy, in principle, to simply say that a territorial 
supreme court should interpret a territorial constitution in the same manner as a 
state supreme court interprets a state constitution. But state supreme courts do 
not interpret state constitutions uniformly. Because state supreme courts are 
largely unconstrained in how they may interpret their state constitutions due to the 
inability of the Supreme Court of the United States to review the correctness of 
those interpretations, they have collectively developed a variety of different—and 
sometimes contradictory—methods of state constitutional interpretation 
employed by state courts.203  

The proliferation of such competing theories of state constitutional 
interpretation may be attributed to the idea that  

Americans are now a people who are so much alike from state to state, 
and whose identity is so much associated with national values and 
institutions, that the notion of significant local variations in character 
and identity is just too implausible to take seriously as the basis for a 
distinct constitutional discourse.204 

To the extent this may be true—at least in the fifty states—it is rather easy to 
dismiss the interpretative methods adopted by state supreme courts as pretextual, 
with courts attempting to engage in “principled decision-making to avoid the 
criticism of being merely results-oriented.”205 After all, if the Supreme Court of the 
United States has already interpreted phrases such as “equal protection” and “due 
process” to mean one thing in the United States Constitution, how can a state 
supreme court principally reach a completely different—sometimes entirely 
opposite—conclusion?   

In addition to concerns about being results-oriented, there are practical 
reasons for state constitutional interpretation to develop differently and without 
uniformity. While debates about federal constitutional interpretation often focus 
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on overarching theories such as originalism or the living constitution, theories of 
this sort have relatively little place—at least as a practical matter—in state 
constitutional adjudication. This is largely “[b]ecause state constitutions are 
iterative, derivative, and assimilative,” in that “they are not crafted solely out of 
framers’ creativity but rather arise from multiple sources—they are derived from 
earlier versions, created by newly western Americans from pre-existing states, 
modeled on the consensus of experts, and forged under substantial and systemic 
congressional pressure to conform.”206 As such, it is often extraordinarily difficult 
to even identify the “founding fathers” of a state—let alone determine their intent 
in adopting certain language in a state constitution—particularly in states where 
the state constitution may be amended by citizen referendum.207 Moreover, there 
is a serious concern, at least regarding more recent state constitutions, that 
“interested delegates manipulated the convention’s historical record” knowing that 
future courts may rely on transcripts of floor statements and other history.208 

It is for these reasons that one of the most popular methods of state 
constitutional interpretation downplays the constitutional text itself in favor of 
ascertaining whether the state or its legal system is sufficiently “unique” or 
“distinctive” from the rest of the United States in some aspect to justify interpreting 
a state constitutional provision differently from how the Supreme Court of the 
United States and other federal courts interpreted similar or identical provisions in 
the United States Constitution.209 “This theory assumes that state constitutionalism 
is the same as federal constitutionalism unless the state court is able to point to a 
uniqueness in the state charter.”210 In effect, by following this approach, “the state 
court ends up isolating itself from the national discourse and debate on 
constitutionalism.”211 

It stands to reason that this method of state constitutional interpretation 
readily translates to territorial constitutions. In both form as well as substance, 
territorial constitutions such as the Constitution of Puerto Rico are remarkably like 
state constitutions, in that the drafters borrowed provisions from or were 
otherwise inspired by a variety of sources.212 Moreover, such territorial 
constitutions were initially drafted by representatives of the people of the territory, 
and in many cases were ratified by popular vote.213 And while it is certainly true 
that Congress played a substantive role in the adoption of the Constitution of 
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Puerto Rico by directing that certain language be amended, this was not unusual, 
in that it had previously exercised similar veto power over the proposed 
Constitutions of Louisiana, Utah, New Mexico, and Hawaii, and it has never been 
seriously argued that those state constitutions are of a lesser character or subject 
to different interpretative methods.214 

But what of territorial organic acts, such as those that remain in place in the 
U.S. Virgin Islands and Guam? Thus far, this Article has largely treated territorial 
constitutions and territorial organic acts largely interchangeably. Even if territorial 
supreme courts must receive deference from the federal courts in interpreting 
territorial organic acts, what methods of interpretation should they employ? 
Territorial supreme courts could certainly treat territorial organic acts as fully 
equivalent to territorial constitutions and apply one of the many methods of state 
constitutional interpretation. Yet is this appropriate, given the potentially more 
active role that Congress may have played in the adoption of a territorial organic 
act as opposed to a territorial constitution? For instance, since territorial organic 
acts are statutes enacted by Congress—even if they are not necessarily “laws of the 
United States”215—should territorial supreme courts simply interpret them 
pursuant to the same rules of statutory construction that would apply in 
interpreting any other statute? And if territorial organic acts should be interpreted 
in the same manner as other statutes enacted by Congress, can it really be said that 
territorial organic acts are the equivalent of “constitutions”? 

As a practical matter, the question of how courts should interpret the Virgin 
Islands Revised Organic Act of 1954 and the Guam Organic Act is purely academic. 
Even if territorial courts should interpret territorial organic acts pursuant to the 
rules of statutory construction, application of those rules should lead to the same 
result as rejecting those rules, at least with respect to safeguarding individual rights 
and liberties. Congressional intent is of paramount importance in determining how 
to interpret a statute enacted by Congress.216 In enacting the Virgin Islands Revised 
Organic Act and the Guam Organic Act, Congress both explicitly and implicitly 
intended to treat the U.S. Virgin Islands and Guam as if they were states, including 
treating their territorial court systems as if they were state courts and providing 
that they share the same relationship with the federal courts as the fifty states.217 
While “unlike the constitutional federalism governing the relationship between 
state and federal courts, federalism in [the territories] is administrative rather than 
constitutional,” the fact remains that Congress provided for this sort of relationship 
in the territorial organic acts, and thus the Supreme Court of the Virgin Islands and 
the Supreme Court of Guam may exercise the powers of a state supreme court, 
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regardless of whether they do so pursuant to congressional grace or some higher 
authority.218 

Nevertheless, the United States Court of Appeals for the Ninth Circuit, in an 
opinion issued during its temporary certiorari oversight over the Supreme Court of 
Guam, reviewed de novo a decision of the Guam Supreme Court interpreting a 
provision in the “Bill of Rights” of the Guam Organic Act, and held that the language 
could not be interpreted to confer greater protection than the United States 
Constitution simply because “Guam is not a state, has no locally adopted 
constitution, and its ‘Bill of Rights’ was passed not by its citizens, but rather by 
Congress.”219 As a threshold matter, this decision is inconsistent with both past and 
future decisions of the Supreme Court of the United States providing that that 
territorial courts must receive deference in their interpretations of territorial 
organic acts, even on direct review by a federal court,220 which the Ninth Circuit did 
not discuss or even cite in its decision.221 But even more fundamentally, the Ninth 
Circuit ignored the overwhelming legislative history reflecting that Congress, in 
enacting the Guam Organic Act and the Virgin Islands Revised Organic Act, did in 
fact intend for those documents to potentially confer greater rights than the 
minimum required by the United States Constitution.222 It is for this reason that the 
Supreme Court of the Virgin Islands, in its seminal decision in Balboni v. Ranger 
American of the V.I., Inc., expressly rejected the Ninth Circuit’s approach and held 
that it possesses the inherent and statutory power to independently interpret the 
Virgin Islands Revised Organic Act of 1954.223 

While the “Bill of Rights” found in the Guam Organic Act and the Virgin Islands 
Revised Organic Act bear some superficial similarity to the Bill of Rights in the 
United States Constitution, the legislative history “reveals that Congress did not 
model the [territorial] Bill of Rights after the United States Constitution,” but 
“rather, it adopted ‘familiar provisions found in various organic acts and in State 
constitutions in relation to the Bill of Rights.’”224 This interpretation is further 
supported by contemporary judicial decisions stating that the Virgin Islands Bill of 
Rights “supplemented” the federal Bill of Rights,225 which the Supreme Court of the 
United States has held “are entitled to great weight, because they dealt with 
territorial powers in operation at a time . . . that the judges who rendered them 
well may be credited with such knowledge of the purpose of these powers and their 
history and application.”226   
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Perhaps most significantly, however, is that Congress subsequently amended 
both the Guam Organic Act and the Virgin Islands Revised Organic Act to add a new 
provision providing for most provisions of the federal Bill of Rights, as well as the 
Fourteenth Amendment, to apply to Guam and the U.S. Virgin Islands. Importantly, 
during the congressional hearings on the 1968 amendments to the Virgin Islands 
Revised Organic Act and Guam Organic Act, “numerous witnesses testified that 
decisions of the Supreme Court of the United States codifying the principle of ‘one 
man, one vote’ were not applicable to the Virgin Islands [and Guam], even though 
they were decided based on the equal protection clause.”227 “Had Congress 
intended for the equal protection clause in the Virgin Islands [and Guam] Bill of 
Rights to not have any independent meaning, but to only be interpreted identically 
to the equal protection clause of the Fourteenth Amendment, then the ‘one man, 
one vote’ decisions of the United States Supreme Court premised on the Fourteenth 
Amendment’s equal protection clauses would have already been automatically 
extended to the Virgin Islands [and Guam] without the need for any further 
congressional action.”228 Rather, “in enacting the [territorial] Bill of Rights and 
modelling it after language found in state constitutions,” and then “subsequently 
extending the Fourteenth Amendment to the [territories] as if [they] were a state 
without repealing the earlier guarantees of the [territorial] Bill of Rights,” Congress 
“manifested an intent for the equal protection and due process clauses of the 
Fourteenth Amendment to serve as a floor . . . while preserving the possibility that 
the equal protection and due process clauses of the [territorial] Bill of Rights—
modeled after similar state constitutional provisions—could be construed by a 
court to confer greater rights to the people of the Virgin Islands [and Guam] than 
the minimum provided for in the United States Constitution.”229 Such an 
interpretation is the only one that would not render the 1968 amendments to the 

 
227. Balboni, 70 V.I. at 1064–65 (quoting Virgin Islands—Elective Governor and Legislative 
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(“Although the constitutional requirement of one man, one vote does not apply to such provisions as 
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require that this constitutional doctrine be extended to the islands. To the extent that H.R. 13277 

advances in such a direction, it is [a] step which I believe the Congress ought to take.”)). 

228. Balboni, 70 V.I. at 1065. 
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Guam Organic Act and the Virgin Islands Revised Organic Act “completely 
superfluous.”230 

Further support for the proposition that territorial courts need not interpret 
words and phrases in territorial organic acts in the same manner as identical 
language in the federal constitution or federal statutes is again found in judicial 
decisions addressing virtually identical questions in the context of the District of 
Columbia. In Hall v. C & P Telephone Co., the United States Court of Appeals for the 
District of Columbia Circuit considered “the application of Erie principles to the 
construction by the District of Columbia Court of Appeals of a special type of 
statute: an Act of Congress that applies exclusively to the District of Columbia but 
whose substance merely mirrors that of another federal statute that applies to the 
nation as a whole.”231 Even though “Congress acted pursuant to its plenary 
authority to exercise legislative power for the District of Columbia” and the case 
involved “a statute that merely applies the terms of another federal statute” which 
“the D.C. Council has no power to amend or repeal,” the court nevertheless 
determined that the act was a local law and that the interpretation of that law by 
the District of Columbia Court of Appeals was binding in light of the congressional 
intent to treat the District of Columbia court system as if it were a state court 
system.232 

That Congress intentionally modeled the judicial systems of the territories and 
the District of Columbia after state judiciaries and similarly modeled territorial 
organic acts after state constitutions is impressive evidence of its intent for 
territorial courts to interpret territorial organic acts in the same manner as state 
courts interpreting a state constitution. Congress was aware that “[t]he Founders 
chose a system of joint federal/state sovereigns in part for the benefits it provided: 
greater sensitivity to the needs of a diverse society; increased opportunity for 
citizen involvement in the democratic process; greater innovation and 
experimentation in government; productive competition between states to attract 
a mobile citizenry; and increased personal liberty resulting from multiple 
governments that check each other's authority.”233 This judicial federalism fosters 
a “creative ferment of experimentation” even with respect to adjudication of 
constitutional issues.234 Had Congress intended for the territories to be “frozen in 
time” with respect to such rights,235 for territorial courts to remain subservient to 
the interpretations of federal courts of similarly-worded federal legislation, or to 
withhold from the territorial courts the powers universally held by the courts of all 
fifty states, it could have easily adopted language expressly providing so. Rather, 
the clear intent of Congress is for the territorial courts to partake in the same 
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innovation and experimentation—including in interpreting their territorial 
constitutions and organic acts—as occurs in the states. 

Yet notwithstanding these authorities, some continue to question the 
proposition that territorial organic acts can ever be the equivalent of territorial 
constitutions. Some scholars and jurists—most notably Justices Stephen Breyer and 
Sonia Sotomayor—have in recent years embraced what may be best described as a 
theory of Puerto Rico exceptionalism. Although a majority of the Supreme Court 
has rejected such exceptionalism, Justices Breyer and Sotomayor and others have 
posited that the adoption of a constitution by the popular vote of the people of 
Puerto Rico altered its political status, in effect transforming it from a mere territory 
into a separate and independent sovereign, akin to a Native American tribe.236   

As a threshold matter, the effect—or any lack thereof—of the ratification of 
the Constitution of Puerto Rico on Puerto Rico’s political status should have no 
bearing on the question of whether other territories such as the U.S. Virgin Islands 
possess the authority to definitively interpret their territorial organic acts. As 
discussed earlier, the issue of whether a particular United States jurisdiction—
whether state, territory, or tribe—is a sovereign is ultimately irrelevant to that 
question.237 Yet while Justices Breyer and Sotomayor have thus far relied on the 
popular ratification of the Constitution of Puerto Rico to effectively elevate Puerto 
Rico to the same status as the fifty states, others—such as the Government of 
Puerto Rico—have invoked it to argue that Puerto Rico should be treated on a more 
favorable basis than territories without a popularly-ratified constitution, such as the 
U.S. Virgin Islands and Guam.238 

The argument that popular ratification of a Constitution of Puerto Rico 
somehow elevates Puerto Rico above its sister territories not only elevates form 
over substance but does so without any historical or legal basis. To begin with, 
approval of a state or territorial constitution through popular vote of the entire 
electorate in addition to approval by Congress is a relatively new practice.239 In fact, 
the original constitutions of twelve of the original thirteen states, as well as the 
United States Constitution and its predecessor, the Articles of Confederation, were 
adopted without popular ratification, and new constitutions were not routinely 
submitted to the electorate for its direct approval until the mid-nineteenth 
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century.240 Rather, the typical practice had been for either the legislature or a 
constitutional convention to draft the constitution, which would then be approved 
by Congress. Yet not even the most ardent advocate of Puerto Rico exceptionalism 
has argued that popular ratification of the Constitution of Puerto Rico somehow 
places it on a higher level than, for example, the Constitution of Delaware. 

The practice utilized by the early states—approval by Congress after adoption 
by the local legislature—is precisely the procedure followed to adopt the Virgin 
Islands Organic Act of 1936. Although Congress enacted the Virgin Islands Organic 
Act, it is often overlooked that the Organic Act was not imposed on the U.S. Virgin 
Islands unilaterally by Congress. Rather, the Organic Act “had been drafted and 
approved by the two democratically-elected Virgin Islands legislatures, with only 
minor changes.”241 Not only that, but prior to approving the Organic Act jointly 
proposed by the local legislatures, Congress had in fact “previously rejected a draft 
version prepared by the Presidentially-appointed governor,” on grounds that it had 
not originated from the territory’s elected representatives.242   

B. Hesitancy of Litigants to Choose the Territorial Courts as a Forum 

The authorities cited in the prior section provide exceptionally strong support 
for the proposition that territorial courts possess the power to interpret territorial 
constitutions and organic acts independently of the federal courts and Congress 
and may do so to provide greater individual rights and liberties to the people of 
their territories than the minimum required by the United States Constitution. But, 
as has often been asked in other contexts, “[w]hat good is a grant of power if 
attorneys do not think the court will actually use it?”243 Or, even more 
fundamentally, how can a territorial court exercise its power under a territorial 
constitution or organic act if attorneys never ask a court to do so? 

 The failure of attorneys to bring civil rights and other public interest 
litigation in territorial court is not unique to that forum, but frequently occurs in 
state courts as well. Why the reluctance of attorneys to assert state constitutional 
claims in state courts? One federal judge posits two likely reasons: 

The first is a function of time. Because it took until the 1960s for the 
U.S. Supreme Court to complete the individual rights revolution by 
incorporating most of the Bill of Rights into the Fourteenth 
Amendment, it was not until then that American lawyers, law schools, 
and state courts had any reason to think about using state and federal 
court systems, and state and federal constitutions, to vindicate civil 
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rights. We thus are not talking about a set of litigation opportunities, a 
litigation strategy, that existed for most of American history. It’s been 
roughly fifty years since the U.S. Supreme Court completed much of this 
transformation. That’s not a long time, less than a fourth of American 
legal history. . . . 

The second reason emerges from a central explanation for the 
success of the federal rights revolution: the States’ relative 
underprotection of individual rights. Who could blame lawyers and 
their clients for being reluctant to develop a strategy built in part on 
state constitutional rights?  The U.S. Supreme Court recognized many 
of the rights it did between the 1940s and the 1960s because many 
state courts (and state legislatures and state governors) resisted 
protecting individual rights, most notably in the South but hardly there 
alone. One can forgive lawyers from this era for hesitating to add state 
constitutional claims to their newly minted federal claims. Why seek 
relief from institutions that created the individual rights vacuum in the 
first place?244 

Certainly, this first reason—time—applies with even greater force to the 
territories. Most territorial court systems are extraordinarily young; for instance, 
the Supreme Court of the Virgin Islands did not assume jurisdiction until 2007245 
and did not obtain full independence from the United States Court of Appeals for 
the Third Circuit until 2018.246 And while the legal community’s interest in the 
territories has certainly increased in the last several years, most of this interest has 
focused on the Insular Cases and other matters of federal law, with the laws of the 
territories themselves being “casually disregarded” and in effect “a footnote within 
a footnote” of an already niche field.247 It should come as no surprise, then, that a 
substantial number of lawyers—particularly stateside counsel not intimately 
familiar with the legal culture of the individual territories248—are simply not aware 
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of the changes that have occurred in the territorial courts over the last several 
years. 

Yet one would think that the second reason—perceptions of which courts are 
willing and unwilling to safeguard individual rights—would serve as a compelling 
reason to avoid the federal courts as a forum for territorial rights litigation. 
Although the federal courts in the mid-twentieth century certainly played a 
significant role in eliminating segregation and other abuses of the Jim Crow era 
perpetuated by state governments and state courts, the opposite is true of 
territorial rights.249 The racist reasoning of the Insular Cases and the doctrine of 
territorial incorporation were products of the Supreme Court of the United 
States.250 While that Court has certainly retreated from that reasoning and 
instructed lower courts not to extend the Insular Cases, the lower federal courts to 
this very day continue to do just that: extend the Insular Cases to justify differential 
treatment of the territories in a wide variety of contexts that were never addressed 
in the Insular Cases themselves.251 And though territorial rights litigation has seen 
some limited success in federal court, virtually all those victories occurred in cases 
where the federal district judge or one of the federal circuit judges on the panel 
was a resident of a United States territory, only for the victory to then be largely 
erased after reassignment or appeal to a stateside judge or stateside appellate 
panel.252 
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Of course, there are some claims where only a federal court could likely 
exercise jurisdiction, such as those that require suing the United States as a 
defendant. But many—if not most—lawsuits seeking to vindicate territorial rights 
could certainly be filed in a territorial court. In fact, there are certain claims that, as 
a practical matter, can only be adjudicated on the merits in a territorial court since 
it is unlikely that a litigant could establish Article III standing to maintain the claim 
in federal court. Why, then, do those bringing public interest litigation on behalf of 
the people of the territories almost universally insist on bringing such lawsuits in 
federal court and predicating the claims exclusively on the United States 
Constitution? 

As with state constitutional claims, the unwillingness of attorneys to bring 
such litigation in territorial courts appears based on a misperception—not that 
territorial courts would be hostile to such claims, but that the territories lack the 
power to improve their situation on their own. During this period of renewed 
interest in the territories, some legal elites have proposed what they describe as 
“new” solutions to the status question. These proposals essentially concede that 
the Insular Cases were wrongly decided but ultimately recommend against efforts 
to formally overturn the Insular Cases or achieve equality. Rather, these proposals 
argue that achieving change is too hard and that the people of the territories and 
their allies should just accept their second-class status and instead focus on 
achieving what the proponents believe are more “workable” or “pragmatic” goals. 
These “workable” and “pragmatic” goals consist of things such as lobbying the 
federal government for additional funding,253 establishing a “different but equal” 
regime in which territories would be permitted to enact legislation that 
discriminates against “mainlanders,”254 and persuading the federal courts to 
“actively scrutinize”—but not actually prohibit—“congressional intervention in 
territorial self-governance.”255 While given different names by their proponents, all 
of these proposals urge the people of the territories to acquiesce to what is best 
described as a territorial paternalism. 

Why do these scholars urge that the residents of the territories and their allies 
abandon the quest for full equal rights? Because the Americans who call the 
territories home are “politically powerless,”256 live in “geographic isolation”257 on 
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“crumbling island[s]”258 with “simple econom[ies]”259 that are “generally 
stagnant,”260 have “problems securing safe drinking water,”261 live in fear of being 
“prime targets for enemies of the United States,”262 and generally live their lives 
with “a sense of hopelessness”263 because of the “cauldron of burdens that their 
fellow citizens in the States do not have to carry.”264 The people of the territories 
should not make achieving equal rights their primary focus, because any victories 
achieved would “seem like pyrrhic victories when juxtaposed with the grim long-
term outlooks of storm-torn neighborhoods, shuttered businesses, bombing 
threats, dilapidated schools, and mass exoduses of family and friends.”265 Because 
the people of the territories lack the ability to “meaningfully advocate on [their] 
behalf via the normal political process,” they must be “protect[ed]” by the federal 
courts—but only to a certain point.266 And because the people of the territories 
cannot be trusted to preserve their culture, “territorial residents, to coexist 
meaningfully—to be equal, in a sense—in the American republican system requires 
a different set of rights and obligations for locals,” such as allowing them to enact 
race- or ancestry-based restrictions on alienation of land to “mainlanders.”267 

This reasoning is no different from the Insular Cases and the scholarship 
written to support unequal treatment, except words like “savage,” “half-civilized,” 
and “ignorant” have been replaced with words like “powerless,” “isolated,” and 
“hopeless.”268 While purporting to take a moderate or pragmatic position,269 these 
proposals effectively use softer language to embrace the reasoning and result of 
the Insular Cases270: that residents of the territories are unable to care for 
themselves and should be treated differently by the federal government. The 
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proponents of territorial paternalism, while publicly professing support for the 
people of the territories, have crossed the line from ally to white savior.271 

 
Although it would be quite easy to do so, it is beyond the scope of this Article 

to deconstruct every one of these offensive stereotypes and misconceptions.272 For 

 
271. The “white savior” is a common trope in literature and film in which the hero of the story—

typically a white man portrayed by the author as enlightened or even Christ-like—serves as a champion 

of a marginalized group, such as blacks in the Jim Crow South or the indigenous people of what is 

portrayed as a “foreign” land, but in the process reinforces the oppression by providing validation that 

the marginalized group is not able to take care of itself. A well-known example of the white savior trope 

is Atticus Finch in To Kill a Mockingbird. See Sarah Gerwig-Moore, To Outgrow a Mockingbird: 

Confronting Our History—As Well as Our Fictions—About Indigent Defense in the Deep South, 54 GA. L. 

REV. 1297, 1302 (2020). 

Recently, however, authors and other content creators have begun to recognize the narcissistic 

and offensive nature of the characters exhibiting this trope. In many ways, the below scene from the 

pilot episode of Star Trek Deep Space Nine encapsulates the white savior mentality through which 

otherwise well-meaning legal scholars and lawyers view America’s territories: 

 

BASHIR:     This’ll be perfect . . . real . . . frontier medicine . . .  

KIRA:          Frontier medicine? 

BASHIR:     Major. . . I had my choice of any job in the fleet . . . 

KIRA:          Did you . . .  

BASHIR:     I didn’t want some cushy job . . . or a research grant . . . I wanted this. The furthest 

reaches of the galaxy. One of the most remote outposts available. This is where the adventure is. This is 

where heroes are made. Right here. In the wilderness. 

KIRA:          This wilderness is my home. 

BASHIR:     I didn’t mean . . . 

KIRA:          The Cardassians left behind a lot of injured people, Doctor . . . you can make yourself 

useful by bringing some of your Federation Medicine to the “natives” . . . you’ll find them a friendly, 

simple folk . . .  

Star Trek Deep Space Nine: Emissary (Paramount Television Jan. 4, 1993). 
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by Speaker of the House unless passage is expected. As a result, representatives who have a floor vote 

but are not permitted to serve on committees are said to be “in exile” and “kind of just a hitchhiker” 

with “very little influence.” E.g., Melanie Zanona, ‘They Basically Have Nothing To Do’: Trio of 

Republicans Face Life in Exile, POLITICO (Feb. 4, 2019, 6:02 PM), 

https://www.politico.com/story/2019/02/04/congress-house-republicans-committee-assignments-

stripped-1145320. For instance, Delegate Stacey Plaskett of the U.S. Virgin Islands sits on the powerful 

House Committee on Ways and Means, and as a result exercises substantially more influence in the 

House of Representatives than most voting representatives. See Daniel Shaviro, Beyond Public Choice 

and Public Interest: A Study of the Legislative Process as Illustrated by Tax Legislation in the 1980s, 139 

U. PA. L. REV. 1, 82 (1990) (summarizing empirical studies of Congress). 
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present purposes, the only relevant consideration is whether territorial courts may 
utilize territorial constitutional law to grant more meaningful relief to litigants 
seeking to vindicate territorial rights than federal courts. As the prior sections 
illustrate, the territorial courts certainly possess that power. Yet even more 
importantly, territorial courts have demonstrated that when given the opportunity 
they will exercise that power and enforce provisions of territorial constitutions and 
organic acts in instances where federal courts are unable or unwilling to do so. 

C. A Case Study in Judicial Federalism: The U.S. Virgin Islands 

 That territorial courts may use territorial constitutional law to safeguard 
individual rights and promote local autonomy and self-governance is not an 
untested hypothetical. Over the last several years, one territorial court—the 
Supreme Court of the Virgin Islands—has not only asserted its constitutional 
powers but done so successfully despite significant opposition and interference, 
including from the federal courts. Yet while these decisions often dealt with weighty 
questions regarding federal-territorial relations and brought about substantial and 
meaningful change in the U.S. Virgin Islands with the potential for similar change 
elsewhere, they remain largely unknown to the greater legal community. This 
section highlights these largely invisible cases to demonstrate both the viability of 
territorial courts and territorial constitutional law as a means for effectuating 
change in our federalist system.273 

i. Constitutional Jurisdiction 

The Case or Controversy Clause of Article III of the United States Constitution, 
as it has been interpreted by the Supreme Court of the United States, establishes 
significant constitutional limits on the subject-matter jurisdiction of the federal 

 
273. Discerning readers may notice the failure to refer to the federalist relationship between the 

federal courts and the courts of the five territories as “territorial federalism.” As alluded in the prior 

section, the phrase “territorial federalism” has recently and regrettably been misappropriated to refer 

to a proposed legal regime that is quite the opposite of federalism, where the territories voluntarily cede 

equal rights and accept their second-class status in exchange for the federal courts applying higher levels 

of scrutiny to congressional legislation relating to the territories.  See Territorial Federalism, supra note 

21, at 1653–54. 

But even if writing on a blank slate, the use of the word “territorial” to modify “federalism” 

necessarily implies that territorial federalism is somehow distinct or different from traditional concepts 

of federalism to warrant use of this modifier. As the entirety of this Article has sought to demonstrate, 

the relationship between federal courts and territorial courts is—or at least should be—completely 

identical in every way to the relationship between federal courts and state courts. To characterize the 

relationship between federal courts and territorial courts as “territorial federalism” would thus be akin 

to analyzing “the law of the horse.” See generally Frank H. Easterbrook, Cyberspace and the Law of the 

Horse, 1996 U. CHI. LEGAL F. 207 (1996). This is unlike the study of “territorial constitutional law,” which, 

as this Article has hopefully demonstrated, departs in many significant ways from both federal 

constitutional law and state constitutional law. 
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courts, to wit, that a federal court cannot issue an advisory opinion, and that a party 
must have standing to sue.274 While ostensibly “built on a single basic idea—the 
idea of separation of powers,”275 as a practical matter the federal courts frequently 
utilize Article III as “an ingenious mechanism to avoid declaring statutes 
unconstitutional” or to otherwise avoid issuing controversial decisions.276 In other 
words, the federal courts often invoke “jurisdictional or justiciability principles to 
avoid deciding a case on its merits,” particularly cases which may be viewed as 
“political.”277 As a result, certain provisions of the United States Constitution have 
become “effectively unenforceable” due to the refusal of the federal courts to 
adjudicate disputes which implicate them.278 Such “[p]olitical monasticism” 
ultimately “works against the disadvantaged and powerless classes” by making it 
exceptionally difficult to use the federal courts as a means to vindicate civil rights.279  

Like the rest of Article III, however, the Case or Controversy Clause applies 
only to the federal courts; as with other laws, “[s]tates have developed their own 
justiciability rules defining the authority of their judiciaries.”280 While some states 
have essentially adopted the federal doctrines of standing, mootness, and ripeness, 
“[o]ther states allow greater access to their courts than is available under the 
federal doctrines,” with “[t]hose latter states hav[ing] . . . establish[ed] a broader 
role for the courts in their governmental system.”281 In fact, some states have 
concluded that these doctrines are “not jurisdictional at all” and can be waived by 
the parties or by the courts.282 Importantly, the Supreme Court of the United States 
has held that state supreme courts are not required to apply federal standing law 
or other federal jurisdictional doctrines even in cases where a party has brought a 
federal cause of action in state court.283 
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282. See, e.g., Chubb Lloyds Ins. Co. v. Miller Cnty. Cir. Ct., 361 S.W.3d 809, 815 (Ark. 2010) 

(“[S]tanding is not a component of subject-matter jurisdiction . . . .”); Lebron v. Gottlieb Mem’l Hosp., 

930 N.E.2d 895, 916 (Ill. 2010) (“[L]ack of standing is an affirmative defense . . . .”); Harrison v. Leach, 

323 S.W.3d 702, 707–08 (Ky. 2010) (“[A] trial court’s subject-matter jurisdiction is distinct from 

standing . . . .”); see also Hessick, supra note 280, at 65–72; Patrick W. Maraist, A Statutory Beacon in 

the Land Use Ripeness Maze: The Florida Private Property Rights Protection Act, 47 FLA. L. REV. 411, 419 
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 As a technical matter, the United States District Court of the Virgin Islands, 
like most other district courts in the territories, is not an Article III court, but an 
Article IV court.284 Nevertheless, the United States Court of Appeals for the Third 
Circuit has held that Congress intended for the Case or Controversy Clause to apply 
to cases brought in that court, based on the premise that Congress vested it with 
the authority to exercise “the jurisdiction of a District Court of the United States”285 
which is limited to only adjudicating cases or controversies.286 As a result, the 
District Court of the Virgin Islands, like its Article III counterparts, routinely 
dismisses cases that raise serious federal and local constitutional issues for lack of 
standing.287 

 The territorial courts of the U.S. Virgin Islands, however, have chosen a 
different path. In its earliest decisions, the Supreme Court of the Virgin Islands 
initially followed the Third Circuit and the District Court in both applying the Case 
or Controversy Clause to the territorial court system and treating it as 
jurisdictional.288 It quickly retreated from that position, holding that the Revised 
Organic Act of 1954 did not extend Article III to the local courts of the U.S. Virgin 
Islands or impose a similar limitation on the jurisdiction of the territorial courts, and 
that concepts such as standing, ripeness, and mootness are not jurisdictional, but 
are therefore at best claims-processing rules subject to waiver by the parties or the 
court.289 While not invoked in the decisions embracing this principle, this approach 
has a textual basis in the Virgin Islands Bill of Rights in the Revised Organic Act, 
which provides that “[n]o law shall be passed abridging . . . the right of the people . 
. . to . . . petition the government for the redress of grievances.”290 This rejection of 
federal jurisdictional concepts, when combined with an exceptionally broad 
taxpayer suit statute adopted by the Virgin Islands Legislature,291 effectively permits 
any citizen to obtain meaningful redress in the territorial courts for any violation of 
any right—whether federal or territorial; constitutional or statutory—by the 
government of the Virgin Islands or any of its officers, employees, or agents.292  

It is unnecessary to create hypotheticals to illustrate the practical effects of 
this decision. For example, during the 2014 gubernatorial election, a citizen who 
sought to challenge the eligibility of a candidate for lieutenant governor to serve in 
that position if elected initially filed his lawsuit in the United States District Court of 
the Virgin Islands on August 18, 2014.293 The district court dismissed the citizen’s 
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290. 48 U.S.C. § 1561. 

291. V.I. CODE ANN. tit. 5, § 80 (2021). 

292. See V.I. Taxi Ass’n v. W. Indian Co., 66 V.I. 473, 483–84 (V.I. 2017). 
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complaint for lack of subject-matter jurisdiction based on an inability to establish 
Article III standing.294 Rather than appeal that decision to the Third Circuit, the 
citizen re-filed his complaint in the Superior Court of the Virgin Islands, which held 
that it was not necessary for the citizen to establish Article III standing, but that the 
taxpayer statute did not authorize the challenge.295 In an appeal decided after the 
challenged candidate had already lost the election, the Supreme Court of the Virgin 
Islands declined to dismiss the case as moot due to the public importance of the 
question presented, and proceeded to reverse the Superior Court’s decision, 
holding that the taxpayer statute authorized the challenge, and to hold otherwise 
would “deprive Virgin Islands voters of their right to vote for an eligible combined 
governor / lieutenant governor ticket.”296 

ii. Relations Between Territorial and Federal Courts 

The legal relationship between the federal courts and the courts of the fifty 
states is well established. The interpretation of state laws, including state 
constitutions, by state supreme courts is unreviewable even by the Supreme Court 
of the United States.297 State courts are not bound by decisions of the lower federal 
courts interpreting federal law and are certainly not bound by decisions of the lower 
federal courts applying state law.298 Rather, state courts are only bound to follow 
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decisions of the Supreme Court of the United States to the extent they interpret 
federal law.299 

But even though “state supreme courts are coordinate (not inferior) to the 
federal courts of appeals on matters of federal law” and thus “have no obligation 
to harmonize their interpretative choices with the decision of their local federal 
courts of appeals,”300 this theory does not always align with actual practice. “A few 
state courts appear to believe that they are bound to follow the decisions of the 
federal courts of appeals on questions of federal law, and many others have issued 
inconsistent opinions on that question.”301 Moreover, several federal courts of 
appeals have themselves declared that state courts are or should be bound by their 
decisions.302 Additionally, federal courts often pay lip service to deferring to state 
courts but actually do not do so, instead applying federal rules of statutory 
construction and other federal doctrines to interpret state laws in a manner that 
essentially perpetuates the status quo or homogenizes the law,303 even when doing 
so is squarely at odds with state rules of statutory construction.304 The practical 
effect of this, besides “encourag[ing] forum shopping,” is “the stagnation of state-
law development because the federal court’s narrow decision is not reviewable by 
the state’s high court” and by the time a similar case works its way through the 
state system the costs to the state supreme court in rejecting the federal 
interpretation of the state law would be highly disruptive due to litigants’ reliance 
on it.305 
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 The territories are even more susceptible than the states to the 
homogenization or improper construction of their local laws by the federal courts. 
For instance, the U.S. Virgin Islands did not have a fully autonomous judicial 
branch—where decisions of the territorial trial court would be appealed to a 
territorial supreme court consisting of local justices appointed pursuant to local 
law—until the Supreme Court of the Virgin Islands assumed its jurisdiction in 
2007.306 Rather, for much of its history, decisions of the Superior Court of the Virgin 
Islands were appealable as of right to the United States District Court of the Virgin 
Islands—sitting in a special capacity as an appellate tribunal—and then further 
appealable as of right to the Third Circuit.307 The effect of this unusual arrangement 
was that the Third Circuit served as the “de facto court of last resort for the Virgin 
Islands” prior to 2007.308 During this period, the District Court and the Third Circuit 
placed a federal gloss on many of the laws of the U.S. Virgin Islands, such as its 
workers compensation statute, its civil rights act, and its novel statute abolishing 
employment-at-will.309 

 The Third Circuit readily held after the establishment of the Supreme Court 
of the Virgin Islands that it was no longer vested with the judicial power of the 
territory, and that the District Court had likewise been divested of its former role in 
shaping Virgin Islands jurisprudence.310 Specifically, the Third Circuit stated that 
“[g]oing forward,” the U.S. Virgin Islands would “begin developing indigenous 
jurisprudence,” and that the federal courts would extend the Erie doctrine to the 
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U.S. Virgin Islands by being “required to predict how the Supreme Court of the 
Virgin Islands would decide an issue of territorial law.”311   

 Unfortunately, this did not occur in practice. The District Court simply 
disregarded certain precedents of the Virgin Islands Supreme Court, such as its 
holding that the Federal Rules of Evidence did not apply to proceedings in the 
Superior Court of the Virgin Islands312 and its seminal decision that title 1, section 4 
of the Virgin Islands Code313 had been implicitly repealed in 2004.314 Although the 
Supreme Court of the United States has long recognized that territorial organic acts 
constitute local law which does not form the basis for federal question jurisdiction, 
the District Court and the Third Circuit continued to take the position that they 
could exercise jurisdiction over any question implicating the Revised Organic Act of 
1954 because of its purported status as a federal statute.   

Surprisingly, this even included accepting jurisdiction to adjudicate issues 
involving the internal operations of the Judicial Branch of the Virgin Islands based 
purely on the Revised Organic Act and other territorial laws. In 2008 the District 
Court declined to abstain from a case challenging the legality of the Virgin Islands 
Commission on Judicial Disabilities and struck down the commission as violative not 
of federal law but the Revised Organic Act, with the Third Circuit affirming both 
aspects of that decision on appeal.315 Even as late as 2016, the District Court and 
the Third Circuit both asserted jurisdiction over a dispute as to which superior court 
judge possessed the authority to serve as presiding judge of that court—an issue 
not even directly impacting the Revised Organic Act but relating only to local 
statutes—again bypassing the Supreme Court of the Virgin Islands entirely.316 
Significantly, in neither case did either the District Court or the Third Circuit make 
any attempt to predict how the Supreme Court of the Virgin Islands would interpret 
the territorial laws at issue.317 And perhaps most egregiously, a panel of the Third 
Circuit disregarded the plain language and intent of Public Law 112-226—which 
terminated the temporary certiorari jurisdiction of the Third Circuit to review final 
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judgments of the Supreme Court of the Virgin Islands—and held that it could 
continue to exercise such jurisdiction effectively indefinitely.318 

 The courts of the Virgin Islands, however, have vigorously asserted their 
constitutional, statutory, and inherent authority despite this continued federal 
encroachment. In one of its earliest decisions, the Supreme Court of the Virgin 
Islands held that decisions of the District Court and the Third Circuit would not serve 
as binding precedent.319 The Virgin Islands Supreme Court has declined to blindly 
follow erroneous interpretations of territorial law adopted by the federal courts, 
believing that the need to faithfully apply the laws enacted by the people of the 
U.S. Virgin Islands through their elected representatives was of paramount 
importance.320 Rather than homogenize territorial law with the rest of the United 
States, it has not hesitated to adopt the best rule for the U.S. Virgin Islands, even 
when doing so required it to reject federal practices or follow a minority rule.321 
And most recently, the Virgin Islands Supreme Court has recognized that the 
Revised Organic Act constitutes territorial law and not federal law, and that it 
possesses the authority as the highest court of the U.S. Virgin Islands to definitively 
interpret the Virgin Islands Bill of Rights to provide greater protections than the 
United States Constitution.322 

Even with respect to perhaps the most direct encroachment on its authority—
the Third Circuit’s erroneous interpretation of Public Law 112-226—the Virgin 
Islands Supreme Court actively asserted its rights through filing an amicus curiae 
brief on rehearing.323 While unsuccessful in persuading the Third Circuit panel at 
the time, the position of the Supreme Court of the Virgin Islands would ultimately 
carry the day, with the Virgin Islands Bar Association assuming the amicus curiae 
mantel and successfully persuading the en banc Third Circuit to overturn the panel 
decision in a subsequent case.324 

Perhaps the most significant conflict between the federal and territorial 
courts of the U.S. Virgin Islands occurred amid the 2014 election to the Legislature 
of the Virgin Islands with respect to the eligibility of incumbent Senator Alicia 
“Chucky” Hansen to hold that office. On appeal from the territorial trial court, the 
Supreme Court of the Virgin Islands held that Senator Hansen did not meet the 
qualifications for holding that office under the Virgin Islands Revised Organic Act, 
which provides that “[n]o person shall be eligible to be a member of the legislature 
. . . who has been convicted of a felony or of a crime involving moral turpitude and 
has not received a pardon restoring his civil rights.”325 The Virgin Islands Supreme 
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Court interpreted this provision as including Senator Hansen’s conviction for willful 
failure to file an income tax return and ordered her stricken from the ballot.326   

The reasoning behind the territorial supreme court’s decision is itself highly 
significant in that, in the process of interpreting the territorial organic act, the 
territorial supreme court determined that it and not the District Court possessed 
jurisdiction over the matter and declined to uncritically import several federally 
created doctrines to the Virgin Islands court system, such as rejecting the political 
question doctrine and Chevron deference.327 However, it is the series of events that 
occurred after the territorial supreme court issued the decision that led some Virgin 
Islands attorneys to identify the case as the territorial equivalent of Marbury v. 
Madison.  

Shortly after the Virgin Islands Supreme Court reached its decision, and while 
a petition for rehearing remained pending with that court, Senator Hansen received 
a pardon from the Governor of the Virgin Islands, thus restoring her civil rights.328 
Yet rather than await a ruling on the rehearing petition or otherwise ask for relief 
from the Virgin Islands Supreme Court, Senator Hansen and five voters filed a 
complaint in the District Court, requesting that she be placed back on the ballot.329 
Shockingly, the District Court exercised jurisdiction to grant this relief 
notwithstanding ongoing litigation on the very same subject in the territorial court 
system, and in effect created two contradictory judgments for the same disputed 
question.330 After numerous proceedings in both the District Court and the 
territorial courts, the Supreme Court of the Virgin Islands issued a seminal opinion 
holding that the District Court lacked jurisdiction to insert itself into the dispute, 
that neither the Supremacy Clause nor any other provision of the United States 
Constitution or other federal or territorial laws elevates decisions of the District 
Court over those of the local courts—let alone on questions of local law—and 
reaffirmed its earlier holding striking Senator Hansen from the ballot.331   

iii. Separation of Powers 

Both territorial and federal courts agree that the Virgin Islands Revised 
Organic Act of 1954, as the de facto constitution of the U.S. Virgin Islands, “implicitly 
incorporate[s] the principle of separation of powers into the law of the territory.”332 
Nevertheless, for most of its history, the Judicial Branch of the U.S. Virgin Islands, 
while nominally co-equal with the legislative and executive branches, lacked 
substantial authority over its own affairs. This is because until the Virgin Islands 
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Supreme Court assumed jurisdiction in 2007, “the Virgin Islands lacked a fully 
developed local judiciary, with the District Court—a federal court established by 
Congress rather than the Legislature and consisting of judges selected by the 
President of the United States rather than the Governor of the Virgin Islands—
possessing jurisdiction over most civil actions, and local courts only exercising 
jurisdiction over only relatively minor civil claims.”333 And “even though the Virgin 
Islands local judiciary continued to expand and receive greater jurisdiction over 
local matters in the decades that followed,” it remained a lesser branch of 
government because prior to 2007 “all decisions rendered by the Superior Court 
and its predecessor courts continued to be reviewed on appeal by the District Court, 
which made it ‘very difficult to attain’ the goal of establishing ‘an indigenous Virgin 
Islands jurisprudence’ given that local judges lacked the ability to issue decisions 
that would constitute binding precedent in the territory.”334 In fact, the Virgin 
Islands Judiciary could not even fully exercise the inherent authority to regulate 
admission to the practice of law, since even the denial of a bar admissions decision 
could be appealed as of right to the District Court, which asserted plenary review 
over the subject.335 

Unsurprisingly, the effect of the Virgin Islands Judiciary lacking meaningful 
autonomy for the first ninety years under the United States flag led to usurpation 
of many aspects of judicial power by other branches of government. Although 
promulgation of the rules of general applicability governing practice within a court 
system, such as rules of evidence and of civil and criminal procedure, are regarded 
as an inherent power of a jurisdiction’s court of last resort,336 the Virgin Islands 
Legislature codified numerous court rules as statutes in title 5 of the Virgin Islands 
Code.337 While state and territorial court systems possess the inherent authority to 
shape the common law within their jurisdiction, the Legislature enacted a statute 
that, although bearing some resemblance to a reception statute, also provided that 
the Restatements approved by the American Law Institute would serve as the laws 
of the U.S. Virgin Islands in the absence of local laws to the contrary.338 And like the 
District Court, the Legislature also inserted itself into attorney regulations, enacting 
laws granting the Virgin Islands Department of Licensing and Consumer Affairs the 
authority to license attorneys.339 

The negative effects of these actions by the Legislature on the development 
of Virgin Islands law cannot be overstated. As one scholar observed, “the wholesale 
adoption of the Restatements might fairly be described as an invasion” and the 
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resulting “interruption of the normal common-lawmaking process may actually be 
affirmatively harmful” to the U.S. Virgin Islands.340 Rather than clarify the common 
law or provide for a uniform starting point for its development, courts “struggled” 
with applying it, resulting in significant litigation focused not on determining the 
best rule for the U.S. Virgin Islands, but on deciding collateral issues such as whether 
a tentative draft of a Restatement is binding or whether a new Restatement erases 
prior decisions applying an older Restatement.341 Similarly, the statutory 
codification of court procedures—which were then rarely revisited after their initial 
enactment—did not serve to simplify court proceedings, but created significant 
uncertainty and litigation over what procedures governed, with courts issuing 
highly contradictory rulings on the question.342 Likewise, the patchwork of rules and 
statutes governing admission to the Virgin Islands Bar, as well as differing courts 
purporting to exercise plenary authority over admission decisions, resulted in 
substantial confusion over what would ordinarily be a simple question—whether 
someone is or is not licensed to practice law in the U.S. Virgin Islands—some of 
which continues to persist even to this day. 

As it did with federal precedents erroneously interpreting territorial law, the 
Supreme Court of the Virgin Islands declined to take the path of least resistance and 
permit these practices to stand. The Virgin Islands Supreme Court recognized that 
under the Revised Organic Act—the de facto Constitution of the U.S. Virgin 
Islands—it possessed the authority to determine the common law, and that the 
Legislature did not “possess[] the authority to adopt a statute which not completely 
deprives this Court of the ability to exercise its supreme judicial power to shape the 
common law, but delegates that power to the American Law Institute and to the 
governments of other jurisdictions.”343 While acknowledging that the Legislature 
could adopt some court procedures through statutes, it emphasized that its 
authority to do so was concurrent with that of the Virgin Islands Supreme Court, 
and “that conflicts between rules promulgated by the judiciary and rules 
promulgated by the legislature are resolved in favor of the judiciary.”344  And last, 
while certainly not least, the Virgin Islands Supreme Court vigorously asserted its 
inherent authority over regulation of the legal profession, including enforcing the 
prohibition on the unauthorized practice of law even against high-level government 
attorneys.345 
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IV. THE UNTAPPED POTENTIAL OF TERRITORIAL CONSTITUTIONAL LAW 

 As the above cases illustrate, territorial courts—and particularly the courts 
of the Virgin Islands—have not hesitated to exercise the full extent of their 
constitutional, statutory, and inherent authority, even in instances when doing so 
may be controversial or result in an uncertain outcome. In doing so, such courts 
have also not shied away from declining to incorporate unrelated federal laws into 
the jurisprudence of the territory. But what does this mean for the future of the 
nascent field of territorial constitutional law, and public interest litigation to secure 
the rights and liberties of the people of the territories?  

While it may be cliché to say, the possibilities are truly endless. One need only 
look to how state supreme courts have interpreted state constitutions—including 
provisions with similar or identical language to provisions of the federal bill of 
rights—to imagine the sorts of protections for individual rights and liberties that a 
territorial supreme court could enact through interpretation of its territorial 
constitution or organic act. This includes, but is not necessarily limited to, more 
robust equal protection and due process guarantees;346 a fundamental right to 
education;347 or even a right to be forgotten.348 

Territorial legislatures, however, are not the source of most frustrations about 
the legal rights of the territories and their people. Rather, the issues that have 
drawn the most attention from both public interest litigators and the media in 
recent years are of a seemingly federal nature.349 Yet it is well established that the 
federal government is not bound by state laws—including state constitutions—
unless it voluntarily acquiesces to such laws.350 How, then, can territorial 
constitutions and organic acts play any role in ensuring that the people of the 
territories receive equal treatment vis-à-vis the federal government?  

As a threshold matter, the federal government has in fact bound itself to the 
bill of rights provisions in the territorial organic acts of the U.S. Virgin Islands and 
Guam, at least in part. As the Supreme Court of the United States recognized in 
Limtiaco,351 territorial organic acts often are hybrid documents in which some 
provisions may represent Congress acting in its capacity as a national legislature 
even if most of the legislation is directed only to a single territory.352 This is the case 
with the last sentence of the Virgin Islands Bill of Rights, codified in the Virgin Islands 
Revised Organic Act through the 1968 amendments, which provides, in its entirety, 
as follows: 
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All laws enacted by Congress with respect to the Virgin Islands and all 
laws enacted by the territorial legislature of the Virgin Islands which are 
inconsistent with the provisions of this subsection are repealed to the 
extent of such inconsistency.353 

The Bill of Rights provision included in the Organic Act of Guam contains 
virtually identical language.354 The subsection containing this provision does not 
just include many enumerated rights, but also incorporates numerous provisions of 
the United States Constitution by reference—including “the first to ninth 
amendments inclusive; the thirteenth amendment; the second sentence of section 
1 of the fourteenth amendment; and the fifteenth and nineteenth amendments”—
which “shall have the same force and effect [in the U.S. Virgin Islands] as in the 
United States or in any State of the United States.”355 

 Despite the extraordinary breadth of its language, this clause has received 
scant attention from litigants and courts. In fact, it appears that only one court has 
had an opportunity to construe it. In Government of the Virgin Islands v. Ortiz,356 
the United States Court of Appeals for the Third Circuit considered whether this 
repealer clause had repealed the federal Bail Reform Act as it pertained to the 
United States District Court of the Virgin Islands, given that the Bail Reform Act 
contained provisions inconsistent with one of the enumerated provisions in the 
Virgin Islands Bill of Rights providing that “[a]ll persons shall be bailable by sufficient 
sureties in the case of criminal offenses, except for first-degree murder or any 
capital offense when the proof is evident or the presumption great.”357 Somewhat 
surprisingly, it was the federal government which argued that the repealer clause 
had repealed the pertinent provisions of the Bail Reform Act.358 Ultimately, the 
Third Circuit adopted a narrow construction of the repealer clause, and effectively 
engaged in judicial rewriting of the statute to construe the word “subsection” as 
“paragraph” to conclude “that Congress intended . . . that the repealer clause in the 
amendment to section 1561 should apply only to laws inconsistent with the 
constitutional provisions extended to the Virgin Islands by the same amendment, 
and not to laws inconsistent with other antecedent provisions of section 1561.”359 

 Since the Third Circuit by its own admission interpreted the repealer clause 
in a manner directly contrary to its plain text, its holding that Congress did not 
repeal laws contrary to the enumerated provisions of the Virgin Islands Bill of Rights 
is inherently questionable.360 In fact, the territorial courts of the U.S. Virgin Islands 
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have declined to treat the Ortiz decision as binding, and have held that the federal 
Bail Reform Act does not apply to prosecutions in the territorial courts.361 
Nevertheless, the Third Circuit expressly and unambiguously held in Ortiz that the 
repealer clause served to repeal all federal laws applicable to the U.S. Virgin Islands 
inconsistent with “the first to ninth amendments inclusive; the thirteenth 
amendment; the second sentence of section 1 of the fourteenth amendment; and 
the fifteenth and nineteenth amendments,” with those provisions “hav[ing] the 
same force and effect [in the U.S. Virgin Islands] as in the United States or in any 
State of the United States.”362 

 The profound effect of even such a highly limited interpretation of the 
repealer clause of the Virgin Islands Bill of Rights cannot be understated. At an 
absolute minimum, it means that all federal laws that exclude the U.S. Virgin Islands 
from federal assistance programs or provide lesser benefits to residents of the U.S. 
Virgin Islands than residents of the fifty states,363 are invalid. This is not because the 
United States Constitution compels this result, even though that may very well be 
the case.364 Rather, it is because Congress voluntarily chose to treat the U.S. Virgin 
Islands in the same manner as if it were a state for purposes of the Equal Protection 
Clause of the Fourteenth Amendment, and voluntarily elected to repeal all federal 
laws pertaining to the U.S. Virgin Islands that would be inconsistent with such 
treatment. That Congress intended for the federal government to be bound as this 
may further explain its otherwise curious decision to not expressly extend the 
Supremacy Clause of the United States Constitution to the U.S. Virgin Islands.365 

 But the existence of a repealer clause or other congressional action 
binding the federal government to the provisions of a territorial constitution or 
organic act, while certainly helpful, is not a prerequisite to the use of territorial 
constitutional law to safeguard federal rights. It is certainly true that courts have 
consistently held that the federal government is not bound by the provisions of 
territorial laws without its consent.366 However, the United States government is 
not the only entity within our federalist system that possesses an obligation to 
follow the United States Constitution. Many rights, while certainly federal in nature, 
are in practice implemented by state and territorial governments. Although the 
right to be free from unreasonable searches and seizures is a federal right 
safeguarded by the Fourth Amendment to the United States Constitution, the right 
is rarely enforced by directly suing the federal government; rather, most Fourth 
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Amendment law is developed in individual criminal cases, including cases in state 
and territorial courts where the United States is not a party. While United States 
citizenship is a federal right, state and territorial laws often restrict the right to vote 
in local elections to United States citizens, which requires state and territorial 
officials to determine if an individual is in fact a citizen. And although federal law 
establishes minimum standards for absentee voting by military and overseas 
voters, it is ultimately the responsibility of states and territories to apply those 
standards in the elections they oversee.   

 That territorial governments themselves are required to implement 
federal statutes or otherwise determine the existence of a federal right provides 
significant opportunities to utilize territorial constitutional law, both directly and 
indirectly. For example, although the United States Court of Appeals for the Third 
Circuit has extended the international border search exception of the Fourth 
Amendment to permit warrantless searches of passengers and goods entering and 
leaving the U.S. Virgin Islands,367 the territorial courts of the U.S. Virgin Islands could 
interpret the search and seizure provisions of the Virgin Islands Bill of Rights to 
preclude the use of evidence obtained during such searches. Even if such a ruling 
were limited only to local prosecutions—which may not necessarily be the case in 
light of the repealer clause of the Virgin Islands Bill of Rights—such a decision may 
nevertheless modify the behavior of law enforcement officers so as to avoid 
evidence potentially being suppressed in local prosecutions. While challenges to 
the constitutionality of discriminatory federal statutes relating to voting rights that 
have been dismissed for lack of Article III standing in the federal courts—such as 
the constitutionality of the oversees voting provisions in the Uniformed and 
Overseas Absentee Voting Act as applied to Guam, Puerto Rico, and the U.S. Virgin 
Islands368—could be heard on the merits in territorial courts, since concepts such 
as standing, ripeness, and mootness, while jurisdictional in the federal courts, are 
often not jurisdictional in territorial courts due to territorial constitutions and 
organic acts containing different language than the Cases and Controversies Clause 
of the United States Constitution. Although the scope of such a decision would only 
apply to elections in the U.S. Virgin Islands, the existence of a decision declaring a 
federal statute unconstitutional substantially increases the likelihood of review by 
the Supreme Court of the United States, which would have the potential to then set 
a nationwide precedent. 

 Last, but certainly not least, the creation of a highly robust body of 
territorial constitutional law developed by territorial courts is critically necessary to 
further the development of federal constitutional law, particularly as it relates to 
the rights of territorial governments and their peoples. It is clear that “state courts, 
through their interpretation of state constitutional provisions, can contribute to the 
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safeguards of American federalism.”369 Throughout our nation’s history, “state 
court decisions have shaped federal law in the areas of judicial review, substantive 
due process, freedom of speech and religion, eminent domain, the right to bear 
arms, and the rights of the accused.”370 This is particularly true in areas involving 
“social and economic rights,” where state court decisions serve to indirectly 
“reorient federal constitutional doctrine” by “creat[ing] new understandings that 
‘presage’ federal constitutional rights” ultimately recognized by the United States 
Supreme Court.371 In other words, it is an underappreciated yet “essential 
constitutional function of state courts to engage federal courts in a dialogue about 
the scope of federally created rights.”372 

The influence of state courts on federal constitutional law has most recently 
been seen in the case of same-sex marriage. In an approximately 40-year period the 
Supreme Court of the United States shifted from holding in Baker v. Nelson that the 
exclusion of same-sex couples from marriage did not present a substantial federal 
question373 to determining in Obergefell v. Hodges that inclusion of same-sex 
couples in the institution of marriage is constitutionally mandated.374 This 
watershed change was facilitated by a series of state supreme court decisions 
finding such rights in their state constitutions,375 which influenced the lower federal 
courts to take the rare step of in effect overturning. 

The underdevelopment of territorial constitutional law over the past century 
has certainly contributed to the present status quo, where the lower federal courts 
continue to apply a bastardized misinterpretation of the Insular Cases to permit 
Congress to exercise plenary authority over the territories. Changes to federal 
constitutional law because of the ongoing dialogue between state supreme courts 
and the federal courts remains possible only because state supreme courts are not 
subservient or lower than the federal courts of appeals. This “dialectical federalism” 
successfully operates because the “courts [a]re required both to speak and listen as 
equals,” engaging in an “open-ended dialogue [which] becomes the driving force 
for the articulation of rights,” to be ultimately resolved by the United States 
Supreme Court.376 Yet until relatively recently, territorial courts did not serve as the 
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equals of the lower federal courts, in that for much of the past century the lower 
federal courts possessed appellate jurisdiction over even the highest court of a 
territory, in effect preventing the territories from developing their own indigenous 
jurisprudence to push-back against more restrictive interpretations of the United 
States Constitution.377 

Today, the territorial supreme courts of all five territories are fully 
independent of the federal courts—or at least as independent as the supreme 
courts of the fifty states. And as summarized earlier, these territorial supreme 
courts—and the Supreme Court of the Virgin Islands in particular—have initiated 
dialogues with the lower federal courts on several important issues of both 
territorial and federal constitutional magnitude.378 As territorial courts and federal 
courts continue to engage with each other as equals, with territorial courts utilizing 
territorial constitutional law to provide the protections that the federal courts have 
been unwilling to give, the result will at an absolute minimum be a more coherent 
and thoughtful body of the law of the territories, developed and refined by 
reasoned analysis rather than blind reliance on the Insular Cases. 

V. CONCLUSION 

 The local courts of the five inhabited United States territories, as well as 
the judicial officers that serve on them, have accomplished much over a relatively 
short period of time. Despite continued challenges to their legitimacy and authority 
vis-à-vis the federal courts and other institutions, these territorial courts have 
established mature legal systems and a robust body of jurisprudence, including 
interpretation of their territorial constitutions and organic acts. Yet the work of 
these territorial courts remains overlooked even by those who believe that the 
courts must play a key role in ensuring equal rights for their territories and their 
people. Modern territorial courts not only possess the authority to develop their 
own body of binding territorial constitutional law, free of federal review, but have 
demonstrated time and time again that they will exercise this power if given the 
chance in appropriate cases. 

It is difficult to predict with any certainty how the relationship between the 
United States and these five territories will develop over the next several decades. 
But as this Article has hopefully demonstrated, territorial constitutional law has the 
potential to play an important role in shaping that relationship, particularly in the 
face of a federal judiciary that is indifferent or even hostile to the rights of the 
territories and their people. While territorial courts have indicated their willingness 
to utilize territorial constitutional law to vindicate such rights, the future of 
territorial constitutional law will ultimately depend on whether territorial 
governments, territorial rights activists, and their attorneys choose to accept their 
invitation. 
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