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1. Introduction

Abuse is one of the core issues in EU direct tax matters. Much has been written over the past years.2 The
discussion on the interpretation and application of the different elements of the anti-abuse clauses appears to be
settling. However, an equally fascinating discussion appears to be emerging: in applying anti-abuse provisions,

who faces the burden of the proof of abuse: the taxpayer or the tax authority?2

Among the different research questions that could be addressed, one of the most interesting ones appears to be
the following: what guidance can one extract from the direct tax case law of the Court of Justice of the

European Union in what concerns the distribution of the burden of proof in abuse situations?

This study addresses that research question. It solely focuses on direct taxation and the application of anti-
abuse provisions.2 It will purposedly adopt a wide concept of burden of proof, comprising all rules that deal
with producing or evaluating evidence as well as the allocation of the respective burden.2 However, it will
focus on the subject that has to provide evidence of the existence of abuse, leaving aside the interesting
intertwined questions of determining the object of that proof (i.e., what is abuse and what are its internal

elements)® and the standard of that proof (i.e., the degree or intensity of the proof that has to be provided.

The discussion can be approached on both administrative and judicial levels. This research will focus on the
onus in the framework of administrative proceedings, even if admitting that the discussion is also relevant for

the judicial stage.

The article focuses on the guidance that may be extracted from the case law on direct taxation, excluding, at
this stage, the consideration of other areas.Z It will interchangeably use the notions of abuse and avoidance and

the notions of burden and onus of proof.

2.Relevance

The burden of proof is, in practice, one of the most relevant issues of any legal adjudication system. It serves
nothing holding a protected subjective legal position if one is not able to produce or provide the evidence

needed to exercise it.

Despite its importance, there is no consensual system or universal regarding the distribution of the burden of
proof. On the one hand, we find systems in which the burden is left to the party claiming the fact or
entitlement; on the other hand, there are systems in which the burden is left to the party that has the knowledge

or access to a certain fact.
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In direct tax matters, the issue is particularly relevant in abuse cases. On the one hand, abuse entitles tax
authorities to requalify a certain entity or transaction and they are those primarily interested in its proof; on the
other hand, and particularly when abuse entails both an objective and a subjective element, the taxpayer is the

one in the best position to provide evidence of both elements.

Accordingly, and in the absence of a universal, ascertaining who has the onus of the proof of abuse is a matter
of interpretation of the sub judice rule that is being interpreted or applied. The situation becomes more difficult
to address when applying general principles, unwritten clauses, or fuzzy concepts since no wording can be

relied upon as guidance for such heuristic or hermeneutic exercise.

The Court of Justice of the European Union (CJEU) has, for many years, worked with the unwritten principle
of prohibition of abusive practices.2 Moreover, and when assessing the compatibility of domestic law with EU
law, it often refers to the unwritten ’justification of fight against tax avoidance and evasion’,2 also formulated

as ’fight against tax avoidance’1%, prevention or risk of ’tax avoidance’L or fight or prevention of ’abuse’12 or

of *abusive practices’ﬁ, ’the need to prevent tax evasion and avoidance’ 14 to prevent ’tax evasion and

abuses’, 2 to prevent or combat ’tax evasion’1®, to combat *fraud and tax evasion’Z or to prevent ’fraud and
abuse’.18 In both clusters (unwritten principle and avoidance justification), the CJEU has provided obiter dictae

that appear to provide relevant guidance on the burden of proof of abuse.

Any analysis of this research question should start with a careful mapping and revision of the CJEU's case law

in this respect. This will be done in the following section.
3. Revision of the Court's case-law abuse and the burden of proof

3.1 Introduction

According to some authors, the CJEU's case law on direct tax law appears inconsistent, not to say
contradictory, in what concerns the burden of proof.12 Whereas in some decisions, the CJEU appears to place
the burden of abuse on taxpayers, in others, the burden is moved to tax authorities. The required level of

evidence would also be inconsistent.

The following sections will map obiter dictae of direct tax decisions dealing with the application of anti-abuse
provisions in which the CJEU provides statements that could be related with the burden of proof. Instead of
following a chronological order, the analysis will group the citations ratione materiae by quoting the first (or
one of the most representative) case(s) in which the CJEU formulates a certain position and then by referencing
(without any attempt of exhaustiveness) other cases where a similar view is taken.22 The examination will start
with citations in which, apparently, the burden of proof of abuse is left to tax authorities moving, sequentially,

to cases where the burden is apparently placed on the taxpayer.
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3.2 Burden on the side of tax authorities

3.2.11dentifying therelevant obiter dictae

First of all, one should note that not all CJEU transcripts on these matters should be considered for ascertaining
the CJEU's view. For instance, in SGI,2L one paragraph appears to place the burden of proof with the tax
authorities as states: "the burden of proof as to the existence of an 'unusual' or 'gratuitous' advantage within the
meaning of the legislation at issue in the main proceeding rests with the national tax authorities".22 And, only
when such would be considered demonstrated could the referring court check if "national legislation such as
that at issue in the main proceedings is proportionate to the set of objectives pursued by it".22 However, a more
careful analysis of the case reveals that the CJEU is merely reproducing the arguments of the Belgium

government without explicitly incorporating them in its reasoning.

The following sections already set aside citations in which the CJEU is merely referring to the views of the

parties.

3.2.2 Need for primafacie evidence of abuse by tax authorities

Egiom and Deister Holding, cases on the admissibility of domestic provisions implementing anti-abuse clauses
of a directive, provide strong support for those claiming that the burden of the proof of abuse should be with
tax authorities. In both judgments, the CJEU recognises that "[t]he imposition of a general tax measure
automatically (...) without the tax authorities being required to provide even prima facie evidence of fraud and

abuse, would go further than is necessary for preventing fraud and abuse".24

3.2.3 Restriction to wholly artificial arrangements

In ICI,22 despite considering that the domestic measure had been issued under an acceptable justification, the
CJEU noted upon application of the proportionality analysis - and more specifically, the necessity test - that the
domestic measure sub judice was not restricted to avoidance cases, delimited as *wholly artificial
arrangements’ which are (now) characterized as ’arrangements which do not reflect economic reality, with a
view to escaping the tax normally due on the profits generated by activities carried out on national territory’.28
An establishment amounts to a *wholly artificial arrangement (...) when it is demonstrated (...) that the
company is a fictitious establishment in so far as it does not carry out any genuine economic activity in the
territory of the host Member State, account being taken, in particular, of the extent to which that company
physically exists in terms of premises, staff and equipment. (...) [I]n particular those that have the
characteristics of a 'letterbox' or 'front' subsidiary, can be subject to a specific tax regime for the purpose of
preventing tax evasion and avoidance, and that the Treaty provisions on that freedom do not preclude such a
regime’.ﬁ

This reference to wholly artificial arrangements is present in almost all of the direct tax cases on abuse, and

namely on Lankhorst-Hohorst,28 Cadbury Schweppes, 29Glaxo Welcome,22 Lammers & Van Cleeff,ﬂ Jobra,32
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Masco Denmark,QCommission Vs UK,EItelcar,ESIAT,ESecil,zDeister Holding,EX,ﬁ and Lexel 29

This case law could be interpreted as requiring tax authorities to demonstrate that the taxpayer's conduct
amounts to a "wholly artificial arrangement" and, consequently, requiring it to bear the burden of proof of such

arrangement.

3.2.4 Prohibition of general presumptions based on the exercise of afundamental freedom or
of irrebuttable presumptions of abuse

The mere exercise of a fundamental freedom cannot give rise to a general presumption of abuse of domestic
direct tax provisions. The CJEU stably reaffirms this position in a considerable number of cases such as ICI, AL
Commission vs Belgium,22 X and Y,*3 Commission vs France,2* Cadbury Schweppes, 22 Test Claimants in the
Thin Cap Group Litigation,28 Jobra,2Z Elisa,*8 Lammers & Van Cleeff 22 Foggia®, Rimbaud2L, Jobra,22
SIAT22, Eqiom,24 and X.22 In Deister Holding and Eqiom, the CJEU also considers inadmissible a ’general

presumption of fraud and abuse (...) which compromises the objectives of a directive’.28

More generally, the CJEU considers that ’competent national authorities cannot confine themselves to applying
predetermined general criteria but must subject each particular case to a general examination. According to
established case law, such an examination must be open to judicial review’.2Z Moreover, a general presumption
is not allowed even if “'made subject to the mere possibility of the grant of a derogation, at the discretion of the

administrative authority’.28

Domestic rules that apply automatically are ’comparable, in essence, to an irrebuttable presumption of tax
evasion or avoidance’ and ’they are not, as such, sufficient grounds to find that [a transaction] by a taxable

person residing in a Member State necessarily constitutes an artificial scheme in all cases’.22

When examining this stream of cases, one could be led to conclude that — if general presumptions are
prohibited — the burden of proof of abuse lies with tax authorities. This appears to be explicitly recognised in
Eqiom when the CJEU stated that ’[t]he imposition of a general tax measure automatically excluding certain
categories of taxpayers from the tax advantage (...) would go further than is necessary for preventing fraud and

abuse’ .89

3.2.5 Need foracasuistic approach

Besides prohibiting general presumptions, the CJEU also requires tax authorities to ascertain abuse on a
casuistic basis. This is notably evident in Leur-Bloem, where the CJEU mentioned that ’competent national
authorities cannot confine themselves to applying predetermined general criteria but must subject each

particular case to a general examination’%L

or ’must carry and out an individual examination of the whole
operation at issue’.52 This approach has been followed in many other cases, such as Glaxo Welcome®3, Deister

Holding, and Eqiom.%4
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Again, if a case-by-case approach is required, and tax authorities are the only institution that can implement

such analysis, this could mean that tax authorities have the burden of proof of abuse.

3.2.6 Need to takeinto account objective facts, ascertainable by third parties

In Cadbury Schweppes, the CJEU required to ascertain the presence of the objective element of abuse on
’objective factors which are ascertainable by third parties with regard, in particular, to the extent to which the

CFC physically exists in terms of premises, staff and equipment’.ﬁ In Thin Cap Group litigation, the CJEU

refers to ’objective and verifiable elements’%®

factors’.8Z

and in CFC and Dividend Group Litigation to ’objective

Moreover, ‘if checking those factors leads to the finding that the [company] is a fictitious establishment not
carrying out any genuine economic activity in the territory of the host Member State, the creation of that CFC

must be regarded as having the characteristics of a wholly artificial arrangement’.88

The same reasoning has been repeated in Thin Cap Group litigation,%2 CFC and Dividend Group Litigation,”2

Commission vs UKL and Impresa PizzarottiZ2.

Despite not being explicitly said, the party interested in the finding that an entity is a ’fictitious establishment’
is the tax authority. Accordingly, this could again be interpreted as placing the burden of proof of abuse (i.e.,

absence of adequate objective factors such as staff, premises and equipment) on the side of tax authorities.

3.2.7 Possibility of requiring mutual assistance

In Cadbury SchweppesZ2, the CJEU noted that competent national authorities could obtain evidence through
cross-border mechanisms on mutual assistance between tax authorities, covering not only the EU mechanisms
but also the relevant tax treaties.Z In Elisa, it goes further by not admitting a discriminatory rule which was
also based on the fact that the information needed for the application of a domestic regime was outside of the
jurisdiction insofar as "tax authorities can reliably request from foreign tax authorities all the information they

need to corroborate the returns made by [the taxpayers]."Z2

Even in cases where that exchange is impossible and within the EU, "there is no reason why the tax authorities
concerned should not request from the taxpayer the evidence that they consider they need to effect a correct
assessment of the taxes and duties concerned and, where appropriate, refuse the exemption applied for if that

evidence is not supplied".Z8

Despite not being said, tax authorities are the only party that may recur to administrative assistance. Therefore,
and if evidence could be collected by these mechanisms, that could be interpreted as indicating that tax
authorities have (actually) an interest in recurring to those mechanisms since they would bear the burden of the

proof of abuse.
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3.2.8 Burden of proof of the internal elements of an anti-abuse provision

In N Luxembourg 1, the CJEU noted that "where a tax authority of the source Member State seeks, on a ground
relating to the existence of an abusive practice, to refuse to grant the exemption provided for in [a directive] to
a company that has paid interest to a company established in another Member State, it has the task of
establishing the existence of elements constituting such an abusive practice while taking account of all the
relevant factors, in particular, the fact that the company to which the interest has been paid is not its beneficial

owner".ZZ

This appears to place the burden of abuse on tax authorities. In this case, the CJEU further clarified that tax
authorities would not be obliged to provide evidence regarding the beneficial owner's identity. To deny EU law
benefits, tax authorities were only required to provide evidence of an abusive situation - understood as
providing evidence that the objective and subjective elements of the abuse test are fulfilled, in the case.
Furthermore, denying EU law entitlement to rights is not only an option but an obligation of the Member
States8, which could also be understood as requiring tax authorities to investigate and deny benefits in abusive

cases (and, accordingly, to identify them), thus bearing the burden of proof.

3.3 Burden placed on the side of taxpayers

3.3.1Introduction

There are also some decisions of the CJEU where it appears that the CJEU shifts the burden of proof of abuse -
i.e. the proof of the genuineness of the situation or the presence of valid commercial reasons - on the taxpayer.

The cases cited below illustrate such situations.

3.3.2 Proof of the requirements of aright or entitlement

The CJEU does not object domestic legislators to set requirements for the enjoyment of a benefit derived from
domestic law or from a directive insofar as it requires implementation by domestic law. That also covers cases
where the underlying proof is somehow related to abuse. This is explicitly recognised in N Luxembourg 1,
where it is stated that the CJEU ‘has moreover held, more generally, that there is no reason why the tax
authorities concerned should not request from the taxpayer the evidence that they consider they need for a
concrete assessment of the taxes and duties concerned and, where appropriate, refuse the exemption applied for

if that evidence is not supplied’.Z2

This position is not expressed merely in the context of abuse. It merely reproduces the stable position of the
CJEU, since its early cases on direct taxation, that ’[a]s regards the burden of proof and the degree of detail
which the evidence required must meet in order to benefit from a tax [feature], it must be borne in mind that
the tax authorities of a Member State are entitled to require the taxpayer to provide such proof as they may
consider necessary in order to determine whether the conditions for a tax advantage provided for in the

legislation at issue have been met and, consequently, whether or not to grant that advantage’.82
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SIAT appears to admit, in general terms, a rule requiring the taxpayer with ’the need to provide proof of the
genuine and proper nature of the transactions and the normal nature of the expenses incurred’8l. However, in
that specific case, the rule was considered incompliant with EU law due to the infringement of the EU principle

of legal certainty.82

In conclusion, the CJEU appears to allow the domestic legislator to subject rights and entitlements - of both
domestic and EU law - to the production of evidence. It also appears that the domestic legislator is not even
obliged to break down a certain status into objectively ascertainable facts. Therefore, this could be interpreted
as, in practice, allowing a Member State to (always) shift the burden of proof of (absence of) abuse to the

taxpayer.

3.3.3 Possibility of providing (counter-)evidence

In many decisions, the CJEU seeks to ensure that the taxpayer is provided with the opportunity to provide
(counter-)evidence of the commercial reasons of its conduct83 before tax authorities are able to conclude for
the existence of abuse. This is even considered an obligation of the Member States, which must be made
available without “undue administrative constraints’.84 The fulfilment of such an obligation “must be assessed
according to the availability of administrative and legislative measures permitting, if necessary, the accuracy of

such evidence to be verified’.82

Cadbury SchweppesS® notes that *[t]he resident company, which is best placed for that purpose, must be given
an opportunity to produce evidence that the CFC is actually established and that its activities are genuine’.&
Furthermore, in Elisa, it is stated that ’the taxpayer should not be excluded a priori from providing relevant
documentary evidence enabling the tax authorities of the Member State imposing the tax to ascertain, clearly

and precisely, that he is not attempting to avoid or evade the payment of taxes’.88

This reasoning is followed in many cases such as Test Claimants in the Thin Cap Group Litigation,32 CFC and
Dividend Group Litigation,@ SGI,ﬂ Etablissements Rimbaud,2 SIAT,$ I TELCAR,% Emerging Markets,ﬂ
Hornbach—Baumarkt%, X,ﬂ Impresa Pizzarotti28 and Lexel 22

This may and was interpreted as placing the burden of proof regarding the existence of abuse on the

taxpayer.22 If the taxpayer is given the opportunity to provide evidence, that would mean that he would be

interested in doing so and, accordingly, would be the one bearing the burden of proof.
4.Understanding the CJEU's case-law

4.1 Introduction

A prima facie reading of the CJEU's case law indeed appears to reveal some inconsistencies and even

contradictions. However, in the author's view, a more careful reading of the case law reveals that those
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apparent inconsistencies result from the lack of consideration of the different contexts considered by the CJEU.

And that the CJEU is, despite the diversity, quite consistent in its analysis.

As already mentioned, the CJEU's case law on direct taxation deals with abuse in two different contexts. One is
on the framework of abuse of domestic systems, and more concretely with the admissibility of prima facie
discriminatory or restrictive domestic tax measures with EU primary law on the ground that they aimed at
fighting avoidance of domestic law. The second deals with the application of EU anti-abuse rules. This second
cluster can be subdivided into two areas: (i) the assessment of the admissibility of domestic measures
implementing EU secondary law anti-abuse clauses and (ii) the fight against abuse through the general

unwritten principle.

The following sections will assess each one of those different contexts and will try to shed some light on the
different CJEU rulings and their relevance for the allocation of the burden of proof of abusive practices,

covering both abuse of domestic tax systems and of EU law.

4.2 Compatibility of domestic anti-abuse provisions with EU Law (abuse of
domestic direct tax systems)

4.2.1Introduction

Most CJEU cases in direct tax matters refer to the admissibility of a domestic tax rule with EU law. Abuse
(rectius: fight against tax avoidance and evasion or its alternative wordings, as mentioned in section 1) appears
as justification put forward by the Member States to adopt a prima facie restrictive domestic tax measure

aimed at protecting the domestic tax system. The CJEU's cognoscibility is limited to the issue of whether a non-

resident is treated less favourably than a resident when both are in a objectively comparable situation.

4.2.2 Reason for the (apparent) references to the burden of proof

Most of the above-mapped references to the burden of proof are not the expression of the CJEU's position on
how the burden of proof should be distributed in abuse cases but are merely the result of the proportionality

reasoning.m

In ascertaining the prima facie discriminatory measure's admissibility, the CJEU ascertains whether the
domestic measure is adequate and necessary to the fight against abuse. Therefore, despite recognising the fight

against abuse as a valid justification, the CJEU (significantly) narrows its scope through proportionality.

The underlying reason behind this posture could be the maximization of the EU interest and, concretely, of the
EU fundamental freedoms. In fact, in the context of assessing the admissibility of prima facie discriminatory

domestic tax measures, the CJEU is confronted with two opposing interests: on the one hand, the EU interest

s102

of optimising the fundamental freedoms=*4and, on the other hand, the Member State’s interest of fighting
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abuse of its domestic direct tax system.m In the balancing act between the two, the CJEU appears to

maximize the EU interest, which is done by applying a strict proportionality analysis. 104

Proportionality allows narrowing the scope of the justification to wholly artificial arrangements, circumscribed
in a minimalistic way as situations devoid of economic reality. 122 For the same reason, it does not accept
domestic discriminatory measures based on general presumptions or general assessments, as they would
prevent the exercise of an EU fundamental freedom beyond cases of proven abuse (understood as wholly
artificial arrangements). This means that a case-by-case approach is required. Depriving access to the
fundamental freedoms cannot result from administrative discretion and tax authorities have to justify that

denial of such access on objective factors ascertainable by third parties.

References to administrative assistance between tax authorities should also not be understood as placing the
burden of proof on the latter as they are a mere faculty of action for tax authorities.1%€ As AG Trstenjak notes
in Commission vs Spain: ’[1]t has consistently been held that Directive 77/799 may be relied on by a Member
State for the purposes of obtaining from the competent authorities of another Member State any information
which is necessary to enable it to effect a correct assessment of the taxes covered by the directive. (...) [TThe
Directive provides, inter alia, that the national tax authorities may ask the competent authority of another
Member State for information to which they themselves do not have access. In the [CJEU]'s opinion, the use of
the word 'may’ in that connection indicates that, whilst those authorities have the possibility of requesting
information from the competent authority of another Member State, such a request does not in any way
constitute an obligation. Consequently, it is for each Member State in principle to assess the specific cases in
which information concerning transactions by taxable persons in its territory is lacking and to decide whether

those cases justify submitting a request for information to another Member State’ 107 Thus, the mere existence

of a mutual assistance instrument cannot place or shift the burden of proof.198

The case law on the admissibility of prima facie domestic direct tax measures should also not be read as
requiring the taxpayer to face the burden of proof of (absence of) abuse. The mentioned possibility for the
taxpayer to provide counter-evidencel%2 appears as an outcome of proportionality. As clearly expressed in X,
’[i]t is settled case-law that, as regards relationships between the Member States, national legislation, in order
for it to be proportionate to the aim of preventing tax evasion or avoidance, must, on each occasion on which
the existence of artificial transactions cannot be ruled out, give the taxable person an opportunity, without
subjecting him to undue administrative constraints, to provide evidence of any commercial justification that
there may have been for the transaction at issue’. 12 One should note that the CJEU never clarified what would
be an opportunity of providing counter-evidence without undue administrative constraintstt, leaving that task

to the referring court.12

10
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4.2.3The CJEU's jurisdiction and the burden of proof of abuse

The previous section shows that the mapped citations actually do not refer directly to the burden of proof.
Direct tax cases appear before the CJEU as infringement procedures or preliminary rulings, and in neither of
them, the CJEU has to decide (stricto sensu) the eventual underlying litigation between a taxpayer and a tax

authority/entity (i.e., the context in which a decision on the burden of proof would take place).

Infringement procedures are solely focused on the admissibility of a domestic provision. Therefore, and in the
absence of a fact pattern, the CJEU is never directly faced with a burden of proof issue. Determining the
relevant facts (in which it has to apply rules on evidence and the burden of proof) is solely a matter for the

(domestic) referring court. 113

Preliminary rulings also leave out issues regarding the allocation of the burden of proof since the questions
submitted concern merely the application and interpretation of EU law.114. A preliminary ruling is an
instrument of cooperation between the [CJEU] and national courts by means of which the former provides the
latter with the interpretation of such EU law as is necessary for them to give judgment in cases upon which
they are called to adjudicate’ 112 As AG Hogan notes, ’a preliminary ruling is a judge-to-judge procedure’ and
’there is no burden of proof on the parties’. ’Indeed, the procedure provided for by Article 267 TFEU is not an
adversarial procedure, but an instrument for cooperation between the [CJEU] and the national courts, by means
of which the [CJEU] provides the national courts with the points of interpretation of EU law which they need
in order to decide the disputes before them."LL6Accordingly, the CJEU is also not faced directly with any

burden of proof issue.

4.2.4 Consequences for the design of domestic anti-abuse provisions

From the above, several conclusions may be extracted.

First and foremost, one should note that, given the context in which all the above references are made,m

nothing prevents the Member States from adopting any design feature in what concerns their domestic anti-
abuse rules as long as they apply equally to residents and non-residents.18 In fact, most of the above
references refer to the assessment of prima facie discriminatory or restrictive rules. Therefore, Member States
remain entirely free to rely on general presumptions and to select the facts that may trigger presumptions. They
are free to restrict taxpayers from access to tax benefits, which can be done by means of a non-rebuttable
presumption of abuse or by simply negatively delimitating them from the scope of persons that may access that

benefit.112 They also may allow assessments that are not based on objective and verifiable elements.120

Nothing prevents a State from restricting access to a benefit to companies without economic activity2L or
from subjecting all companies to an effective tax rate (or withdrawing certain tax benefits from companies that

are not effectively taxed at a certain level).

Secondly, and even if the CJEU is not concerned with the burden of proof as such, the above-mentioned cases

have an impact on the distribution of the burden of proof in prima facie discriminatory or restrictive provisions.

1
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Furthermore, they increase the pressure on Member States to design non-discriminatory anti-abuse rules. 122

Third, and even if not completely addressed by the cited case law, a domestic rule on evidence or production of
evidence cannot amount to covered or de facto discrimination, insofar as their application is inherently limited
to cross-border cases. That would, namely, be the case where domestic law requires a specific document with a
specific format that makes it very difficult or almost impossible for the production of evidence in the cross-
border context. Or that, despite being non-discriminatory at face value would, ’in practice, [...] makes it
virtually impossible or excessively difficult’123 to exercise a certain fundamental freedom. This was already

recognised as inadmissible in the framework of custom duties. 124

Fourth, the cited case law may also be relevant in the framework of the domestic rules implementing the
special and general anti-avoidance rules of the ATAD directive.122 Nothing prevents a Member State from
going beyond the minimum level of protection set by the Directive.128 Said rule will be subject to the
limitations mentioned above insofar as they apply in a prima facie discriminatory or restrictive fashion. If
States implement them along the wording foreseen in the Directive, those domestic rules should be compatible

as the anti-abuse rules were designed on the basis of the CJEU's case law.

In conclusion, the mapped CJEU's case law, despite not addressing the issue of the burden of proof directly, has
an impact on how Member States design their anti-abuse provisions and the distribution of the onus, namely

when they lead to the worse treatment of non-residents.

4.3 Abuse of EU law

4.3.1Introduction

The situation changes when it comes to cases of abuse of EU Law, including abuse of secondary and primary
EU law. The following sections will deal separately with these two contexts and, within secondary law, two

other situations.

4.3.2 Abuse of secondary law (domestic provisions)

Starting with domestic law and focusing on the corporate tax directives,22Z such domestic rules can result
either from implementing128 a provision based on a secondary law authorisation to restrict the entitlement to
benefits generated by that directive in cases of abusel22 or from implementing an anti-abuse provision
enshrined on secondary law232, It can also be the result of interpreting domestic law in accordance with

secondary law of a (pre-)existing domestic law provision.131

Several cases are decided on this context, and namely Leur-Bloem,132 Kofoed 123 Foggial3*, Eqiom!32 and

Deister Holding.@

In this framework, the domestic anti-abuse rule appears as protecting an EU interest. The provisions of

corporate direct tax directives enhance the internal market and do so by compressing domestic (direct tax)
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systems. Abuse of those entitlements means extending the compression of domestic tax systems beyond what

is considered needed to enhance the EU internal market.

Abuse again appears linked with a proportionality analysis: the compression of the domestic interest by the
pursuance of a directive’s provision has to stay within the remits of that provision. Anything that goes beyond

that should be prohibited and countered.

Even if — as in the previous section - we were dealing with the protection of the domestic interest and — here —
we are dealing with the protection of the EU interest, the underlying balancing act is similar: the domestic
provision that compresses the opposing interest (being it the EU interest or the domestic interest) is only

allowed insofar as it stays within the remits of the authorisation for the compression of the respective interest.

Not surprisingly, in Eqiom, the CJEU noted that ’the objective of combating fraud and tax evasion, whether it
is relied on under [an article of a directive] or as justification for an exception to primary law, has the same

scope.’137 In the author’s view, this remission applies both to the standard of abuse and for the procedural

matters as, in any case, it concerns a domestic rule designed by Member States.138

Accordingly, the references
made in the previous sections on evidence and on the burden of proof are fully applicable to domestic rules
enacted in the implementation of EU secondary law, even if the domestic rule applies in a non-discriminatory

fashion since it would still be an expression of the EU interest of countering abusive practices.

This means that Member States can never rely on general presumptions, have to ascertain whether a situation
qualifies as abusive on a case by case basis and have to provide the taxpayer with the right to be heard before
considering that their conduct amounts to abuse.122 Besides those limitations, Member States are provided
ample leeway to adjust the secondary law rule to their national idiosyncrasies and to set rules on both evidence
and the burden of proof. 222 As there is already a link with EU law, all other EU law requirements have to be
met and the Charter of Fundamental Rights of the European Uniond% has to be respected.

4.3.3 Abuse of EU Law (general principle)

The situation is different when it comes to applying the EU general principle of prohibition of abuse of rights,
also formulated as the general legal principle that EU law cannot be relied on for abusive or fraudulent

142

ends or ’general principle that abusive practices are prohibited’143).

According to the CJEU, this EU principle does not require implementation by Member States'44 and must be

applied ’irrespective of whether rights and advantages that are abused have their basis in the Treaties, in a

regulation or in a directive’. 142 It also applies in cases covered by other, written, anti-abuse rules.146

There is no wording that can be relied upon in its application, and that can be used to determine who bears the

onus.

13
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One should start by noting that there is no direct tax specificity in what concerns the issue of the burden. In this
sphere, the existing case law closely follows the judicial doctrine developed by the CJEU for many decades
since its decision in Emsland-StirkeZ and, in indirect taxation, at least since Halifax.iS In direct taxation,
the most representative cases are the so-called Danish Beneficial Ownership cases, i.e., N Luxembourg 1142
and T Danmark20. The following paragraphs will focus on those decisions. However, and given the partial

overlap between them, the author will solely quote the first-cited case.

Abuse amounts to the non-fulfilment of requirements laid down by EU law for the entitlement to a specific
right. 121 According to the CJEU, abusive or fraudulent acts cannot found a right provided for by EU law, the
refusal of an advantage under a directive (...) does not amount to imposing an obligation on the individual
concerned under that directive, but is merely the consequence of the finding that the objective conditions
required for obtaining the advantage sought, prescribed by the directive as regards that right, are met only
formally’. This could be interpreted as requiring the taxpayer to provide evidence that he is entitled to a certain

right not only formally but also substantially and to provide evidence that its conduct does not amount to abuse.

However, the CJEU (clearly) seems to shift the burden of proof to tax authorities. The CJEU does not require
proof of genuineness (which would be on the side of taxpayers) but ’proof of an abusive practice’122 or
’examination of a set of facts (...) needed to establish whether the constituent elements of an abusive practice
are present’123, The taxpayer appears to be given a secondary role, reduced to ’the opportunity to adduce
evidence to the contrary’124, The CJEU also recognises that it is for the tax authority to ’establishing the

existence of elements constituting such an abusive practice while taking account of all the relevant factors’ 122

The burden faced by tax authorities has limits. They solely have to provide evidence of abuse, not of the
underlying transaction or reality that the taxpayer has avoided.128 Accordingly, applying the EU general
principle does not require taxation in accordance with the ’avoided’ conduct but merely the denial of the EU

law entitlementsL2Z that were claimed based on abusive behaviour.

Regarding the unwritten principle, EU law governs both the object of the proof (i.e., what has to be proved,
which is abuse containing a subjective and an objective element) and the subject that has to prove (i.e., national
authorities/tax authorities). However, when it comes to the standard of proof, i.e., the intensity of the proof that
has to be provided, VAT case law — which appears applicable to direct taxation - defers some discretion to the
Member States, acknowledging that ’[i]t is for the national court to verify in accordance with the rules of
evidence of national law, provided that the effectiveness of [Union] law is not undermined, whether action

constituting such an abusive practice has taken place in the case before it’ 128

The CJEU allows tax authorities to request ’evidence that they consider they need for a concrete assessment of
the taxes and duties concerned and, where appropriate, refuse [the EU law entitlement] if that evidence is not
supplied’.152 This needs to be read carefully and should not be understood as allowing tax authorities to shift

the burden of proof of abuse to the taxpayers. Most domestic direct tax systems are currently built on self-

14
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assessment returns submitted by taxpayers. In the (rare) occasions where an audit occurs, taxpayers have to
provide evidence of the facts reported on those returns. In the author's view, the above citation must be
interpreted in this context: acknowledging that the taxpayer has the burden of providing evidence of the facts
that he reports on its tax return. However, abuse requires a challenge to those facts, and the burden of said

challenge falls on the side of tax authorities, as recognised by the CJEU in the instances mentioned above.

One should distinguish between the burden of proof of abuse and the intertwined question of proof of the
material conditions on which an EU law right (whose exercise may be abused) is based. Following the VAT
case law, nothing prevents Member States, within the discretion that is granted to them by EU law, to design
domestic provisions implementing EU law requiring the taxpayer to provide evidence of the material
condition’ that triggers its EU law entitlement.180 That can require some effort by the taxpayer, and whenever
it is not able to provide evidence of the fulfilment of those ‘material conditions’, the EU law benefit may be
denied. However, if the taxpayer provides that evidence, the burden of proof falls exclusively on the side of tax

authorities.

The above reflects the (civil law) understanding that the burden of proof lies with the person that wants to
exercise a certain right or entitlement. As abuse grants tax authorities a faculty of action, it is upon them to

provide evidence that the material conditions to exercise that faculty are met.

5. Conclusions

The CJEU has issued a vast number of decisions in direct taxation, in which it appears to deal with issues
concerning evidence and the burden of proof. However, the issue is not discussed directly and one has to take

into consideration the context to understand the real guidance that can be extracted from the case law.

Most CJEU cases on abuse deal with the admissibility of a prima facie discriminatory domestic measure with
(primary) EU law. Abuse (i.e., the fight against abuse or its alternative wordings) appears as a justification put
forward by national governments to justify such prima facie discriminatory measures. In this context,
references to the burden are normally a product of the proportionality analysis, i.e., the extent of the difference

in treatment that the non-residence may face due to the underlying domestic interest of fighting against abuse.

Those cases end up limiting Member States in their design of anti-abuse provisions. However, said limitation
only applies in cases in which there is a link with EU law, i.e., in cases of prima facie discriminatory or
restrictive provisions. Member States are free to set aside all those judicial constraints by simply extending the
regime applicable to non-residents to residents (or vice versa). Insofar as the domestic provision is non-

discriminatory, such case law appears to be irrelevant.

The situation changes in cases of abuse of EU law. In this field, one has to distinguish between domestic rules
against abuse of a (primary or secondary) EU law entitlement and the application of the unwritten EU general

principle.

15
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In what concerns the first, the domestically adopted anti-abuse provision is an implementation of EU law and,
as such, has to face the limitations set by the CJEU in what concerns legislating against abuse.
Notwithstanding, the CJEU continues to provide a wide margin of action to the legislator, allowing it to design
rules in a way that require the taxpayer to provide prima facie evidence of the legal requirements on which the

application of the rule depends.

In applying the EU general principle, Member States have no such margin of appreciation. The CJEU has a
more stringent approach by (i) considering the fight against abuse as an obligation of Member States and, (ii)
placing the burden of the proof of abuse on the side of tax authorities. Accordingly, any domestic provision or
administrative regulation aimed at shifting the burden back to the taxpayer in this realm appears to be
inadmissible. Of course, Member States are free to determine — within the constraints eventually created by EU
law —how taxpayers have to provide evidence of the material conditions on which their EU law entitlement

depends.

With this paper, we hope to provide useful guidance in the (not always clear) reading of the CJEU's case law
on abuse and to shed some light on the constraints it creates in what concerns burden of proof of abuse. The
author believes that, among others, this research may be useful for Member States that will soon be confronted
with the task of implementing the ATAD III — Unshell initiativel®L into domestic law. For the future, there is
still a broad research effort to be done, namely in what concerns assessing the applicability of the CJEU's
decisions in other areas on evidence and the burden of proof - and particularly those in tax areas such as

custom duties and VAT - to the area of direct taxation.
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