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1 Introduction

The Arctic Ocean area can be likened to a
family's house — a small area and many
actors, all vying for space. If the family is at
peace, this results in harmony, but once the
family begins to fight, that utopia falls
apart. For decades since the Cold War, the
military activities taking place in the
cramped and controlled Arctic region have
been of little significance, but over the last
years, Russia’s military presence in the
Arctic Ocean region has become more
aggressive in nature, and this, along with
Russia’s illegal attacks on Ukraine, has
caused a rise in tension, calling for concern

on both sides, the European and Russian.'
Most of the Arctic Ocean has been claimed
by one state or another as part of its
exclusive economic zone (EEZ) or
continental shelf, and this has therefore
caused significant tension when one state
starts a military training exercise in the
region.

The Law is unclear on the legality of military
exercises in foreign EEZ. Some non-western
states, however, most notably China, India,
and Brazil, consider such military activities
illegal without prior approval from the
coastal state.? Although, it must be pointed
out that western states and scholars,
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generally tend to disagree: Military
operations in other states’ exclusive
economic zone are legal, or at least, an
ignored issue.®> Although Russia, the
European Union, and Norway actually
agree, their current status quo, wherein
Russia continues to build up its military
prowess in the region and is becoming
more active and hostile, has brought about
the current untenable situation.

In this paper, | will define the conflicting
current legal arguments surrounding the
possibility of military operations within a
foreign EEZ, and explore the real cost
generally, specifically in the Arctic. This
essay aims to bring this debate to the
forefront of legal issues again.

2 UNCLOS
2.1 Introduction

The regulations on the law of the sea come
from the United Nations Convention on the
Law of the Sea (UNCLOS) or customary
international law. Notably, both demand
peace and the peaceful use of the seas.*

It must be noted that the UNCLOS, often
considered the 'Constitution of the
Oceans,> due to its far-reaching
administration and widespread
acceptance, is unclear on the legality of
a foreign EEZ. The
reason for this is twofold and stems from
the history of the negotiations of UNCLOS.

Firstly, the post-World War Il political

military operations in

landscape saw widespread decolonization
and new, small states were all vying for part
of the pie and wanted more rights in the
seas.® These new states, along with
already-existing politically weaker states,
began fighting for recognition and rights in
the seas. As a compromise between the
new and old, powerful and weak, States,
they developed the EEZ.

A note on this debate is called for. It
regards the age-old debate between
Grotius's mare liberum theory, describing
an open sea, for all to access equally, and
the mare clausum theory, wherein the sea
is divided into sections for each state. While
at first glance, the mare liberum theory
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provides for equity, in reality, it provides for
equality. Due to unequal resources,
states have different levels of access to the
seas, and its resources.” For example, while
the United States is able to traverse the sea
at relatively high speeds, another state
does not have the same resources and may
only be able to access a few nautical miles
of sea. Conversely, it is often those states,
therefore, that most need the sea for
sustenance and economic prosperity that
do not have the resources to access the
sea. As a result, less powerful states often
found their resources exploited by more
powerful global players.® The exclusive
economic zone was created, among other
reasons, to remedy this.

Secondly, the two opposing Superpowers
of the time — the Soviet Union and the
United States — were not known for their
goodwill toward each other, so an
agreement would be groundbreaking.
Therefore, to facilitate the negotiations,
highly contentious issues, such as military
operations, were left off the docket.® The
issue has, since then, once again come
front and center.

Therefore, the extent of this rule is unclear
but can be viewed through the lenses of
the different legal arguments contained in
UNCLOS. First, this section will scrutinize
military operations with regard to the
freedom of navigation, then compare
military operations with exploration of the
EEZ, and finally analyze the principle of due
regard for the rights of other states.

2.2 Freedom of navigation

The first argument regards the extent of
freedom of navigation under UNCLOS. The
Corfu Channel case established that, under
customary international law, the freedom
of navigation did not limit the navigational
rights of military vessels in straights, but it
also did not specify a scope.’” In other
words, it did not determine whether it was
just the movement or also the operation of
its military hardware that was covered. The
case was, however, influential in the
creation of the freedom of navigation.

UNCLOS later adopted and expanded this
definition but left unanswered many
questions. Article 58 confers the rights
referred to the high seas, listed in article 87,
to the Exclusive Economic Zone."" While
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article 87 of UNCLOS does allow for the
freedom of navigation, the extent is
unclear. For example, the question arises
whether the use of weapons in naval
exercises is included within the freedom of
navigation, usually reserved for innocent
passage. Additionally, article 58 itself goes
further and commands that states “enjoy ...
associated with the
operation of ships” within the EEZ. Both

the freedoms

articles bring about two questions: firstly, is
this article referring to civilian ships only, or
does it include military ships? And
secondly, what is the scope of the
‘operation of ships'?

To answer the first question, the
aforementioned Corfu Channel case
equates civilian and military vessels.'? This
follows the line of thinking of the United
States and its western allies.”® They are
supported by the President of the
negotiations of UNCLOS, who condemned
states that restricted the freedom of
navigation.' Other states, including China,
point out the ambiguity here, though: they

claim there is no concrete answer in the law

and, therefore, cannot be bound by it.™

Secondly, the scope of ‘operation of ships’
is inconclusive, and the definition of
military operation is currently non-existent
in the current law.’ However, some have
split the definition of military operations
into two general groups.!”  Firstly,
movement rights, or the freedom of
navigation, relates to the right of military
vessels to navigate the seas freely, without
disturbance. Secondly, operational rights
refer to the wuse of military equipment
beyond simple navigation. This includes
“maneuvering,

anchoring, intelligence

collection, surveillance, military exercises,
ordnance testing and firing, and surveys."'®
The latter definition suggests that the
operations of military equipment would
not be accepted under the umbrella of the
freedom of navigation. This is not currently
regulated by the law, however, and

therefore requires codification.
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2.3  Exploration

The second legal issue regards exploration.
Article 56 of UNCLOS provides that the
coastal state has

“sovereign rights for the purpose of
exploring and exploiting, conserving
and managing the natural resources,
whether living or non-living, of the
waters superjacent to the seabed and of
the seabed and its subsoil, and with
regard to other activities for the
economic exploitation and exploration
of the zone such as the production of
energy from the water, currents, and

winds [emphasis added];""°

Primarily this article is meant to refer to
economic and scientific exploitation.
Beyond that, however, the article also
guarantees sovereign rights for the
exploration of a coastal state’s exclusive
economic zone. The extent of this
exploration, however, is unclear; the article
decidedly allows for economic exploration,
such as the production of energy or
exploration of hydrocarbons. However,
similarly, military exercises are meant to
provide for the exploration of an area and
of the mechanisms to be used in times of

war. Would such military exploration

9 United Nations Convention on the Law of the Sea (n 4) art 56.

include scientific exploration by military
ships, as often done by China in the Arctic?
What about weapons testing? How far
does "exploration” go?

More to the point, under UNCLOS, a
coastal state is given priority for Marine
Scientific Research (MSR). While, in these
instances, the MSR is not exclusively for the
coastal state, it requires notification. Could
it be that scientific research is protected
but not the fundamental security interests
of the state?? Logically, neighboring states
operating military technology near or
within their respective borders may be
more worrying for the other state.?! It
would, therefore, not be far-fetched to
consider military exploration of the EEZ as
requiring notification.

24 Due regard

The final legal argument to be made
regards the due regard obligations at the
end of article 87 of UNCLQOS, restricting the
freedoms of states, including the freedom
of navigation.

"These freedoms shall be exercised by all
States with due regard for the interests
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of other States in their exercise of the

freedom of the high seas.”??

According to the IC)'s Chagos case, due
regard requires states to ensure that the
allocation of rights and obligations is equal
and that each state shall not infringe on the
other’s rights. The Court makes clear that
the coastal state nor any other state has
priority in claiming any right. A balance
based on the necessary information would
be required to strike a conclusion.?®* Of
importance here is the emphasis often put
on sovereignty in international law and the
necessity to protect that sovereignty.?* As
stated before, part of that sovereignty is
the integrity and security of the state and
the right of a state to ensure another state
is not actively working against it or at least
for the coastal state to be aware of the
actions in its area of influence.

3 Discussion

Of issue with many states are the security
impacts of a purely open ocean. In a time
where technology is rapidly improving and
more states have highly capable military
weaponry, the necessity for states to
ensure their safety in the Exclusive
Economic Zone is not without merit. In
such cases, where there are non-attributed
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rights, Article 69 of UNCLOS requires states
to come to an equitable agreement, “taking
into account the respective importance of
the interest involved.”?® There is no
presumption of benefit to the coastal state,
but instead, the importance of each party's
interest must be weighed against each
other. It is easily argued that the integrity
of the coastal state is the most crucial
interest, as without which it cannot protect,
defend, and ensure its survival as a
sovereign state.

Looking back at the beginnings of maritime
delimitation, the “cannon shot” rule
established a territorial sea of three
nautical miles, or the distance the cannons
could shoot. Today, weaponry can go
further, and surveillance is a serious threat
to national security, and therefore the
protections, in the form of more autonomy
over the EEZ, should be bolstered.

The argument herein should not be
construed to believe that a foreign state
cannot not act in the EEZ of another state,
rather that there should be clearly
established rules in this regard. In the
author's opinion, a simple rule of
notification would be sufficient. Therefore,
the safety of actors, both military and
otherwise, at sea are kept safe, as well as
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the interests of the coastal state. To
appease the states insisting on keeping the
oceans open to all, notification of the
coastal state may not necessarily allow the
coastal state to refuse the operation of
military equipment by the non-coastal
state, or the coastal state may only refuse

in certain situations.

The situation in the Arctic is slightly
different,
disagreement by the states - the parties

however. Here, there is no
legally agree, but Russia is using it its
benefit, increasing its military maneuvers in
the Arctic. It should be noted, however, that

the Soviet Union, before it gained its later
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military  might, was against the
militarization of the oceans and attempted
to ban military activities in the high seas.?®
A reversion back to this policy for Russia is
possible, however, unlikely, as the policies
of both sides have become entrenched in
the region, and changing it would be
tantamount to changing the balance of

power in the area.

This, however, does not mean that there is
no cause for concern. As stated in the
introduction, the war with Russia has
exacerbated the available legal structures,
and the posturing on both sides has not
turned down the thermostat.



