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I. INTRODUCTION

On March 24, 1975, the New Jersey Supreme Court decided
Southern Burlington County NAACP v. Mount Laurel Township,'
thereby establishing the Mount Laurel doctrine. This case, known
as Mount Laurel I, was followed by the two supreme court cases
that further refined the doctrine: the 1983 case known as Mount
Laurel IT* and the 1986 case known as Mount Laurel I11.3 At its
base, the doctrine requires that every developing municipality in
New Jersey provide, through its zoning, a realistic opportunity
for its fair share of the region’s present and prospective need for
lower income housing.* The court’s determination implicitly or-
dained that if sound planning allows housing for the rich, it must
also allow housing for the poor.® If, by the same sound planning
principles, it allows factories and commerce, it must find space
wherein its workers can affordably live.® Since 1975, all three
branches of state government have been wrestling with the prob-
lem of how to meet the constitutional obligation imposed by
Mount Laurel.

This Essay seeks to review the Mount Laurel doctrine as
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1 67 N.J. 151, 336 A.2d 713, appeal dismissed and cert. denied, 423 U.S. 808 (1975)
[hereinafter Mount Laurel I].

2 Southern Burlington County NAACP v. Mount Laurel Township, 92 N.J. 158,
456 A.2d 390 (1983) [hereinafter Mount Laurel I1].

3 The Hills Dev. Co. v. Bernards Township, 103 N J. 1, 510 A.2d 621 (1986)
[hereinafter Mount Laurel 11].

4 Mount Laurel I, 67 NJ. at 174. As the Mount Laurel II court observed, the basis
for the constitutional obligation is simple: ‘“The State controls the use of land, all
of the land. In exercising that control, it cannot favor rich over poor. . . . And the
same applies to the municipality, to which this control over land has been constitu-
tionally delegated.”” Mount Laurel II, 92 N J. at 209, 456 A.2d at 415.

5 Id. at 211, 456 A.2d at 416.

6 Id.
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enunciated in Mount Laurel I and Mount Laurel II; the legislative
response as set forth in the Fair Housing Act (“‘Act’”’)” and as up-
held in Mount Laurel I1I; and the implementation of the Act by the
Council on Affordable Housing (“COAH”) as viewed from post-
Mount Laurel 111 liugation. Of crucial relevance is the judiciary’s
role since the supreme court’s ringing endorsement, in Mount
Laurel I11, of the legislative response to the Mount Laurel mandate.
This Essay critically examines New Jersey courts’ participation
since the passage of the Fair Housing Act to discern whether the
Judiciary’s involvement has been meaningful and whether it is
likely to continue, if not increase.

Section II reviews the Mount Laurel doctrine established in
Mount Laurel I and affirmed in Mount Laurel II. It also reviews the
extraordinary measures the supreme court took in Mount Laurel 11
to enforce the constitutional obligation and ensure that develop-
ing municipalities provide their aforementioned fair share.
Those measures included adoption of the State Development
Guide Plan as a tool for identifying developing municipalities;
definition of “‘fair share,” “‘realistic opportunity” and other key
terms; provision for a builder’s remedy; and judicial management
of all Mount Laurel litigation through three specially designated
Judges. Additionally, a review of AMG Realty Co. v. Warren Town-
ship,® illustrates how the Mount Laurel judges implemented Mount
Laurel II with respect to determination and allocation of fair
share.

Section III reviews the 1985 Fair Housing Act, the legislative
response to Mount Laurel. The Act set forth a statutory scheme
intended to satisfy the Mount Laurel doctrine’s constitutional
mandate.? That scheme established an administrative agency,
COAH, and empowered it to develop and administer a program
to enable participating municipalities to meet their constitutional
obligation. The Act also sought to abrogate courts’ responsibil-
ity over Mount Laurel-type issues'® by establishing a mediation
and review process at COAH and providing for the transfer of
pending litigation to COAH. Finally, the Act provided for a mor-
atorium on the judicially imposed builder’s remedy. Mount Laurel
111 affirmed the Act’s validity, sanctioned the transfer of virtually
all pending litigation to COAH and warned that the judiciary’s

7 N.J. StaT. AnN. §§ 52:27D-301 1o 329 (West 1986).
8 207 N.J. Super. 388, 504 A.2d 692 (Law Div. 1984).
9 Mount Laurel 111, 103 N J. at 20, 510 A.2d at 631-32.
10 Id at 49, 510 A.2d at 647.
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deference to the legislature and COAH in no way signaled its
abdication of its role, should the Act result in nothing but
delay.!!

Section IV reviews post-Mount Laurel III litigation with re-
spect to COAH’s implementation of the statutory scheme set
forth in the Act. In examining the post-Mount Laurel III cases,
this Essay seeks to determine the extent to which courts have de-
ferred to COAH and the statutory scheme for meeting the Mount
Laurel obligation, have retreated from handling Mount Laurel dis-
putes, and have sought to ensure that the constitutional obliga-
tion of the Mount Laurel doctrine is met.

The Essay concludes that the courts have deferred, to a sig-
nificant extent, to the legislature, COAH and the statutory
scheme. While available evidence suggests that the courts have
reduced their involvement in Mount Laurel cases where the mu-
nicipality is a participant in COAH’s procedures, it is not possible
to conclude that the courts have completely withdrawn from the
field due to the large number of non-participant municipalities.
The Essay also concludes that courts have, thus far, met their ob-
ligation of ensuring that the constitutional obligation is met,
although fewer realistic opportunities will likely be created under
COAH’s methods than would have gone forward had the agenda
set by Mount Laurel II continued in effect. Finally, the Essay con-
cludes that increased judicial involvement is likely.

II. THEORETICAL BACKGROUND: THE MounT LAUREL DOCTRINE
A. Mount Laurel 1

In establishing what is known as the Mount Laurel doctrine,
the Mount Laurel I court framed the legal issue confronting it as:
[Wlhether a developing municipality like Mount Laurel may
validly, by a system of land use regulation, make it physically
and economically impossible to provide low and moderate in-
come housing in the municipality for the various categories of
persons who need and want it and thereby, as Mount Laurel
has, exclude such people from living within its confines be-
cause of the limited extent of their income and resources.'?

- The court concluded that every developing municipality in New
Jersey must:
[Bly its land use regulations, presumptively make realistically

11 1d. at 65, 510 A.2d at 655.
12 Mount Laurel I, 67 N.J. at 173, 336 A.2d at 724.
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possible an appropriate variety and choice of housing. More
specifically, presumptively it cannot foreclose the opportunity
of the classes of people mentioned for low and moderate in-
come housing and in its regulations must affirmatively afford
that opportunity, at least to the extent of the municipality’s
fair share of the present and prospective regional need there-
for. These obligations must be met unless the particular mu-
nicipality can sustain the heavy burden of demonstrating
peculiar circumstances which dictate that it should not be re-
quired so to do.'3 :

This doctrine, as stated by subsequent cases and commentators, re-
quires that a developing municipality provide, through its zoning, a
realistic opportunity for fulfilling its fair share of the region’s pres-
ent and prospective need for lower income housing.'*

In reaching this result, the Mount Laurel I court firmly grounded
its decision in the New Jersey Constitution. The court reasoned that
land use regulations would come validly within the purview of the
police power of New Jersey.!®> With respect to restrictions on the
exercise of police power, all such enactments, whether at the state
or local level, must at the most elementary level meet the state sub-
stantive due process and equal protection requirements.'® As with
all legislative endeavors involving the police power, zoning regula-
tions must also further the general welfare, morals, health and
safety. Enactments to the contrary are invalid.!”

The supreme court clearly viewed the general welfare regula-
tion as transcending municipal boundaries. The court proffered
that the effects of regulation on citizens other than those in a dis-
tinct municipality should be given due respect.'® In support of this
principle, the Mount Laurel I court quoted a 1949 opinion of Chief
Justice Arthur T. Vanderbilt:

13 Id. at 174, 336 A.2d at 724.

14 Morris County Fair Housing Council v. Boonton Township, 209 N.J. Super.
393, 403, 507 A.2d 768, 773-74 (Law Div. 1985).

15 Mount Laurel I, 67 NJ. at 174, 336 A.2d at 725. Specifically, the New Jersey
Constitution authorizes legislative delegation of land use regulation to municipali-
ties. The legislature retains, however, the right to modify or revoke such delega-
tion. In 1928, the legislature delegated zoning powers to municipalities in the
Standard Zoning Enabling Act, which was repealed in 1976. Id. See N.J. STaT. ANN.
§§ 40:55-30 10 -45 (repealed 1976). The Mount Laurel I court stated ‘it is funda-
mental and not to be forgotten that the zoning power is a police power of the state
and the local authority is acting only as a delegate of that power and is restricted in
the same manner as is the state.” Mount Laurel I, 67 N_J. at 177, 336 A.2d at 726.

16 d. at 174, 336 A.2d at 725.

17 Id. at 175, 336 A.2d at 725.

18 Id. at 177, 336 A.2d at 726.



1280 SETON HALL LAW REVIEW [Vol. 23:1276

The effective development of a region should not and cannot

be made to depend upon the adventitious location of munici-

pal boundaries, often prescribed decades or even centuries

ago, and based in many instances on consideration of geogra-

phy, of commerce, or of politics that are no longer significant

with respect to zoning. The direction of growth of residential

areas on the one hand and of industrial concentration on the

other refuses to be governed by such artificial lines. Changes

in methods of transportation as well as in living conditions

have served only to accentuate the unreality in dealing with

zoning problems on the basis of the territorial limits of a

municipality.'®

In Mount Laurel I, the supreme court observed that the local ex-
ercise of zoning powers is potentially unconstitutional where, as in
Mount Laurel Township, zoning enactments restrict the availability
of housing to limited segments of the population.?’ In examining
Mount Laurel’s zoning ordinance, the court found that it did not
comport with a general welfare standard and was not within the pur-
view of the legitimate orbit of zoning power.2' Specifically, Mount
Laurel’s zoning scheme allocated the township’s 14,000 acres to
three categories of use. Nearly 10,000 acres or about seventy per-
cent was designated residential, 4121 acres or 29.2 percent was
zoned for industry and 169 acres or 1.2 percent was zoned for retail
business. The court found that zoning nearly thirty percent or 4100
acres of land for industry was unreasonable in that only 100 acres
had been developed for industrial purposes in the prior decade.??

19 Jd. at 177-78, 336 A.2d at 726-27 (quoting Duffcon Concrete Prods., Inc. v.
Cresskill Borough, 1 N J. 509, 64 A.2d 347 (1949)).

20 The court declared that:
It is plain beyond dispute that proper provision for adequate housing
of all categories of people is certainly an absolute essential in promo-
tion of the general welfare required in all local land use regulation.
Further the universal and constant need for such housing is so impor-
tant and of such broad public interest that the general welfare which
developing municipalities like Mount Laurel must consider extends
beyond their boundaries and cannot be parochially confined to the
claimed good of the particular municipality. It has to follow that,
broadly speaking, the presumptive obligation arises for each such mu-
nicipality affirmatively to plan and provide, by its land use regulations,
the reasonable opportunity for an appropriate variety and choice of
housing, including, of course, low and moderate housing costs, to
meet the needs, desires and resources of all categories of people who
may desire to live within its boundaries. Negatively, it may not adopt
regulations or policies which thwart or preclude that opportunity.

Id. at 179-80, 336 A.2d at 727-28.
21 Id. at 185, 336 A.2d at 730.
22 Id. at 184, 336 A.2d at 730.
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By zoning such a large amount for industry, Mount Laurel had re-
duced the amount of land available for residential purposes.

With respect to residential zoning, the Mount Laurel ordinance
provided only for “single family, detached dwellings, one house per
lot,” i.e., typical suburban developments.?® Further, zoning re-
quirements called for minimum lot size of 20,000 square feet, mini-
mum frontage of 100 feet and minimum dwelling floor area of 1100
square feet for a one story dwelling and 1300 for dwellings of more
than one story.?* The supreme court found the cumulative impact
of these zoning requirements preclusive of adequate single family
housing except for those families of middle-class means and
above.?®

While Mount Laurel provided for some multifamily units by
agreement, it did so in a manner that excluded low and moderate
income families:?®¢ by sharply limiting the number of units with
more than one bedroom.?” It then sought to exclude school-age
children from occupying any one bedroom apartment and to limit
two bedroom units to a maximum of two school-age children.?®
Penalties were imposed on the developer if, in the aggregate, ‘“more
than .3 school children per multi-family unit . . . attend the township
school system in any one year . . . .”2° The court found that the
intent of the restrictions was to reduce local tax-funded education
costs by restricting the number of school-age children in the munici-
pality, a conclusion found not to promote the general welfare.?°

After finding Mount Laurel’s zoning ordinance presumptively
invalid, the supreme court considered the principal fiscal reasons
advanced by the Township in support of its zoning plan. Mount
Laurel asserted that it sought industrial ratables as a means of ad-
dressing the increasingly heavy burden of local taxes. The Mount
Laurel I court found that a municipality cannot both seek the bene-
fits of development and be excused from the burdens. The court,
striking a societal balance, mandated that when zoning for industry
and commerce to obtain tax advantages, a municipality must also
provide for adequate housing stock, theoretically to be used by its

23 Id. at 163, 336 A.2d at 719.

24 Id. at 183, 336 A.2d at 729-30.
25 Id.

26 4.

27 Id. at 182, 336 A.2d at 729.

28 Id at 168, 336 A.2d at 721.

29 Id., 336 A.2d at 721-22.

30 14 at 183, 336 A.2d at 729.
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employees.?!

The court, in summarizing Mount Laurel’s responsibility,
opined that a developing municipality must give potential residents,
including lower income families, a realistic opportunity to choose
the type of dwelling in which they desire to live.>? The court held
that a municipality should have the initial opportunity to proceed,
however, without court intervention.?®> Pursuant to this, the court
granted ninety days to Mount Laurel Township to remedy the defi-
ciencies with correcting amendments.?* If, however, Mount Laurel
did not perform, the court indicated that judicial intervention, by a
supplementary proceeding, would be the proper course of action.?>

B. Mount Laurel 11

Eight years after the supreme court’s Mount Laurel I decision,
Mount Laurel Township continued to overtly discriminate
against lower echelons of society through ordinances designed to
exclude poor families considering low income housing stock.®
Based on its belief that Mount Laurel’s inaction was an example
of pervasive non-compliance with the Mount Laurel doctrine’s
constitutional mandate, the supreme court consolidated six cases
known as Mount Laurel I1.%7

In Mount Laurel II the court reafirmed the constitutional ba-
sis for the Mount Laurel doctrine and its firm commitment to mak-
ing the doctrine work.?® Writing for the court, Chief Justice
Wilentz also addressed open issues with respect to developing
municipalities, determination and allocation of fair share low and
moderate income housing needs, mandatory affirmative action
and the builder’s remedy. In ruling on these issues the supreme
court sought to encourage voluntary compliance, simplify litiga-
tion and substantially increase the judicial remedy’s effective-

31 Id. at 187, 336 A.2d at 732.

32 Id., 336 A.2d at 731-32.

33 Id. at 192, 336 A.2d at 734.

34 Id. at 191, 336 A.2d at 734.

35 Id. at 192, 336 A.2d at 734.

36 Mount Laurel 11, 92 N J. at 198, 456 A.2d at 410.

37 As one commentator has noted: “Frustrated by ‘widespread non-compliance’
with the constitutional obligation it had articulated, and angered at perceived mu-
nicipal resistance and inactivity by the coordinating branches of government and
the private sector, the Court took it upon itself to ‘put some steel into [the Mount
Laurel] doctrine.”” Paula A. Franzese, Mount Laurel III: The New Jersey Supreme
Court’s Judicious Retreat, 18 SETON HALL L. REv. 30, 32 (1988) (quoting Mount Laurel
11, 92 N J. at 200, 456 A.2d at 410).

38 Mount Laurel I1, 92 N J. at 199, 456 A.2d at 410.
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ness.>® Finally, with respect to its own role, the court declared
that “[w]e may not build houses, but we do enforce the Constitu-
tion. . . . The judicial role . . . will expand to the extent that we
remain virtually alone in this field.”*® The court then proceeded
to develop its own devices for dealing with Mount Laurel cases.

1. Constitutional Basis

The Mount Laurel doctrine’s constitutional basis remains un-
changed from its articulation in Mount Laurel 1.*' The Mount Lau-
rel Il court explained that:

The basis for the constitutional obligation is simple: The State

controls the use of land, all of the land. In exercising that con-

trol it cannot favor rich over poor. It cannot legislatively set

aside dilapidated housing in urban ghettos for the poor and

decent housing elsewhere for everyone else. The government
that controls this land represents everyone. While the State
may not have the ability to eliminate poverty, it cannot use
that condition as the basis for imposing further disadvantages.

And the same applies to the municipality, to which this control

over land has been constitutionally delegated.*?

2. Closing the Definitional Gaps

At the outset, Chief Justice Wilentz raised several questions,
the uncertainty of which was an obstacle to effective implementa-
tion of the Mount Laurel doctrine. Specifically, the Mount Laurel I1
court identified the following issues: the definitions of *“‘develop-
ing municipality” and “‘region,” and how the latter is to be deter-
mined; the method by which the “fair share” within a region is to
be calculated; and the actions that a municipality must undertake
to “affirmatively afford” an opportunity for lower income hous-
ing to be constructed.*® Regarding the so-called builder’s rem-
edy, the justices sought to determine when a court should order
the issuance of a building permit on behalf of a developer who
under Mount Laurel challenged a zoning ordinance and pre-
vailed.** The supreme court also aimed to guide the judiciary in
dealing with the complex procedural matters involved in Mount

39 1d. at 214, 456 A.2d at 418.
40 [d. at 213, 456 A.2d at 417.
41 Id. at 208, 456 A.2d at 415.
42 Id at 209, 456 A.2d at 415.
43 Id. at 205, 456 A.2d at 413.
44 Id.
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Laurel litigation.*®

These questions follow sequentially the issues that must be
dealt with in Mount Laurel litigation; they will be discussed, in
turn, in the remainder of this section.

a. Developing Municipalities

The threshold question involves determining the municipal-
ity’s obligations, if any, under Mount Laurel.*®* The previous stan-
dard of what constituted a ‘“developing municipality” created
much uncertainty. Accordingly, the court adopted the State De-
velopment Guide Plan (SDGP) and held that based on the con-
cept map of SDGP, municipalities containing growth areas must
meet the prospective need obligations.*’

The SDGP was the only official document in which the state
set forth ““a statewide blueprint for future development.”*® The
SDGP was developed pursuant to state law by the administrative
agency with responsibility for developing a master plan to guide
the state’s growth.*® Thus, the SDGP had the benefit of legisla-
tive authorization and agency expertise.

The SDGP identified and targeted growth areas appropriate
for development. The plan, designed for use as a policy state-
ment regarding the state’s development,®® was used by state
agencies to guide their infrastructure investments.>! Further,
municipalities were using the SDGP to proceed in the evaluation
of the proper locations for future development and housing
stock.>?

The Mount Laurel II court clearly favored the SDGP, with its
legislative authorization, agency expertise, presumptive validity
and practical use.?® It was clear to the supreme court that Mount
Laurel’s prospective need obligations should be coterminous with
the state’s future development plan.>* Accordingly, the court
held that the Mount Laurel obligation applied only to municipali-

45 Id.

46 Id. at 223, 456 A.2d at 422.

47 Id. at 240, 456 A.2d at 431.

48 Id at 225, 456 A.2d at 423.

49 Id. at 225-26, 456 A.2d at 423-24. N.J. Stat. ANN. § 13:1B-15.52 (West
1979).

50 Mount Laurel II, at 230, 456 A.2d at 426 (quoting State Development Guide
Plan, May 1980, at ii).

51 Id at 235, 456 A.2d at 429.

52 Id. at 233, 456 A.2d at 428.

53 Id. at 243, 456 A.2d at 433.

54 Id. at 226, 456 A.2d at 424.
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ties in the SDGP’s “growth areas” with provision for certain ex-
ceptions.®® Thus, the court eliminated much uncertainty as to
which municipalities faced Mount Laurel obligations.

b. “Fair Share”

The next step was to determine a given municipality’s ““fair
share” of the Mount Laurel obligation.’® To determine the “fair
share,” it is necessary to identify the relevant region, determine
present and prospective housing needs for that region and allo-
cate such needs on a municipal basis.®” Recognizing the com-
plexity, magnitude and amount of time required to make a
determination, the Mount Laurel II court clearly indicated that
such determinations are more appropriately ferreted out through
administrative agency action because court litigation is both
costly and inefficient.>®

In the absence of action by the executive and legislative
branches, however, the judiciary was left to enforce the constitu-
tional obligation underlying the Mount Laurel doctrine.®® The
Mount Laurel II court chose to restrict all Mount Laurel litigation to
three judges, selected by the Chief Justice, who would hear cases
in one of three designated regions. The court anticipated that a
regional pattern would emerge from each of the three areas after
several cases were tried, and that a certain consistency would de-
velop, first by region, then statewide.®® The judges’ determina-
tions with respect to region and regional need were, like
determinations of administrative agencies, to be deemed pre-
sumptively valid.®! »

By utilizing this approach to ““fair share,” the court expected
that it would be able to limit itself to allocative issues within the
fair share question in a short period of time leaving all other is-
sues to the coordinate branches of state government.®® The only

55 Id. at 226-27, 456 A.2d at 424.

56 Id. at 248-58, 456 A.2d at 436-41. The court described the calculation of fair
share as “{t]lhe most troublesome issue in Mount Laurel litigation . . . .” Id. at 248,
456 A.2d at 436. According to the court, determining a municipality’s fair share
“takes the most time, produces the greatest variety of opinions, and engenders
doubt as to the meaning and wisdom of Mount Laurel.” Id.

57 Id.

58 Id. at 250 (quoting Oakwood at Madison, Inc. v. Madison Township, 72 N J.
481, 499 n.5, 371 A.2d 1192, 1200 n.5 (1977)).

59 Id. at 252, 456 A.2d at 438.

60 [d. at 254, 456 A.2d at 439.

61 Id.

62 Id. at 255, 456 A.2d at 439.
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guidance that the supreme court offered with respect to fair share
was that it favored formulas in which local employment opportu-
nities factored heavily in the equation.®® The court explicated
that 1t disfavored formulas that stagnated, by way of present low
income resident ratios, the lower income housing market.®* In
addition, the supreme court viewed formulas that unreasonably
diminished the lower income housing share, manifested through
the municipality’s past successful exclusion, as being an unto-
ward result.®®

c. “Affording a Realistic Opportunity” for Affordable Housing

The next step was action. Invoking the court’s opinion in
Mount Laurel I, Chief Justice Wilentz reiterated that municipali-
ties’ constitutional obligation of providing realistic opportunities
for property development of low and moderate income housing
would be satisfied if the municipalities strived to commit an equi-
table proportion to the regional housing needs now and in the
future.®® Satisfaction of this obligation was to be determined by
an objective test. The municipality must have afforded, in fact,
realistic opportunities for the development of its fair share of
housing serving low and middle income families.®” Under this
objective approach, good faith was now irrelevant and the num-
berless approach, whereby neither the plaintiff nor the defendant
was required to prove a ‘“fair share” figure,®® was no longer
acceptable.®®

To insure action, the Mount Laurel II court gave greater defi-
nition to key terms. ‘“Affordable”” meant that a family “pays no
more than 25 percent of its income for [affordable] housing.””°
The court observed that ‘““‘[a]ffirmative,” in the Mount Laurel rule,
suggests that the municipality is going to do something, and ‘real-
istic opportunity’ suggests that what it is going to do will make it
realistically possible for lower income housing to be built.””!

Thus, municipalities were required to at least neutralize all

63 Id. at 256, 456 A.2d at 440.

64 Id.

65 Id.

66 Id. at 205, 456 A.2d at 413 (citing Mount Laurel I, 67 N_J. at 174, 336 A.2d at
724).

67 Jd at 221, 456 A.2d at 421.

68 See Oakwood at Madison, Inc. v. Madison Township, 72 N.J. 481, 371 A.2d
1192 (1977).

69 Id. at 222, 456 A.2d at 422.

70 Id. at 221 n.8, 456 A.2d at 421 n.8.

71 Id. at 260-61, 456 A.2d at 442,
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barriers that denied the construction of low and middle income
housing.”? If this action alone were sufficient to meet its obliga-
tion, consistent with the above definition, then no further action
was required. If removal of restrictive barriers alone would not
provide a realistic opportunity, however, affirmative measures
would be necessary.”®

The Mount Laurel II court envisioned several affirmative
measures. Among these proposals were the use of available
housing subsidies from the state or federal government’® and
density bonuses, whereby permitted densities were increased
proportionate to the amount of lower income housing pro-
vided.”® Chief Justice Wilentz also suggested mandatory set
asides of a certain percentage of units for lower income hous-
ing”® and least-cost housing. The court opined that these units
should be produced with low cost as the primary objective while
still providing the tenants with healthy and safe living arrange-
ments.”” Such least-cost housing would satisfy a Mount Laurel ob-
ligation only where all restrictive barriers were removed and all
affirmative steps considered.”®

d. Builder’s Remedy

Based on the court’s prior experience with municipal non-
compliance, the Chief Justice recognized that builder’s remedies
must be fostered so that Mount Laurel compliance can be more
readily attained.” Mount Laurel II clarified the conditions under
which, and increased the frequency with which, a builder’s rem-
edy could be granted.?°

The supreme court stated that where a trial court deter-
mined that a municipality did not meet its Mount Laurel obliga-
tion, and after being ordered to do so, failed to revise its zoning
ordinance, the municipality would be subject to a number of
remedies for noncompliance. For instance, a plaintiff-developer
proposing construction of a substantial low income housing pro-
ject is granted a builder’s remedy upon the builder’s success in a

72 Jd. at 258-59, 456 A.2d at 441.
73 Id. at 261, 456 A.2d at 443.
74 Id. at 262, 456 A.2d at 443.
75 Id. at 266, 456 A.2d at 445.
76 Id. at 267-68, 456 A.2d at 446.
77 Id at 218, 456 A.2d at 420.
78 Id at 217, 456 A.2d at 419-20.
79 Id. at 279, 456 A.2d at 452.
80 /4. at 278, 456 A.2d at 452.
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Mount Laurel litigation.®' In rebuttal to this prima facie case,
however, a municipality could prove that the developer’s pro-
posed project is infeasible under land use planning principles.??
Thus, the burden for showing that a builder’s remedy should be
denied shifts to the municipality.

e. Judicial Remedies and Management of Mount Laurel
Litigation

From the outset, the supreme court recognized the sensitiv-
ity of the role it prescribed for itself in Mount Laurel I1. It clearly
thought that the legislature should deal with the Mount Laurel
matter.®® Chief Justice Wilentz remarked, however, that the judi-
ciary acted:

[Flirst and foremost because the Constitution of our State re-

quires protection of the interests involved and because the

Legislature has not protected them. . . . So while we have al-

ways preferred legislative to judicial action in this field, we

shall continue — until the Legislature acts — to do our best to
uphold the constitutional obligation that underlies the Mount

Laurel doctrine 34

The court, in a prophetic statement, gave notice that its role would
expand if the legislative and executive branches continued to stand
aside and do nothing. Correspondingly, the court stated that its
role would contract to the extent there was an adequate response
from the other branches.

To manage eftectively Mount Laurel litigation in its expanded ju-
dicial role, the supreme court took several significant steps. It de-
termined that all Mount Laurel litigation would be handled by one of
only three judges specially designated by the Chief Justice.®® Fur-
thermore, such litigation would be managed in a manner that would
dispose of all aspects of the case in one trial and one appeal.®® The
supreme court also mandated that the trial court could appoint spe-
cial masters to facilitate a proper remedy.?’

The Mount Laurel IT court expected that a certain degree of con-
sistency and predictability would result from three judges handling

81 Id. at 279-80, 456 A.2d at 452.
82 Id.

83 Id. at 212, 456 A.2d at 417.

84 Id. at 212-13, 456 A.2d at 417.
85 Jd. at 216, 456 A.2d at 419.

86 Id. at 218, 456 A.2d at 420.

87 Id.
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all Mount Laurel litigation.®® These judges, each assigned a region,
would develop a systematic approach for dealing with issues relating
to the definition of the region itself, the determination of present
and protective need in each region and a methodology for allocating
that need on a municipal basis. The court expected that this system-
atic approach would eventually have a statewide effect.®?

Special masters were to be liberally used to facilitate court-or-
dered revisions of municipal zoning ordinances that did not satisfy
local Mount Laurel obligations. The special masters would combine
substantive planning expertise with impartiality and thereby help
the parties and the court to satisfy the constitutional obligation.?®
The special master’s position was to save the court time and supple-
ment the court’s developing expertise by alleviating it of the burden
of delving into fine revisions of zoning ordinances.®"

The supreme court structured future Mount Laurel litigation in
such a manner as to minimize the constitutional difficulties of zon-
ing compliance.®? Trial judges were given a strong hand that would
enable them to dispose of all issues in one trial and prescribe spe-
cific remedies for non-compliance.®?

The Mount Laurel I court did not rush into these actions lightly.
Chief Justice Wilentz, recognizing the separation of powers issues,
declined to act in such a manner that could be viewed as aggrandiz-
ing the court’s power at the expense of the executive or legisla-
ture.’* The supreme court had given fair warning eight years earlier
in Mount Laurel I when it premonished that *“[s]hould Mount Laurel
not perform as we expect, further judicial action may be sought by
supplemental pleading in this cause.”®® The court gave further no-
tice in Oakwood at Madison, Inc. v. Madison Township,®® five years
before Mount Laurel II, when it declared that:

In Mount Laurel we elected not to impose direct judicial super-

vision of compliance with the judgement in view of the ad-

vanced view of zoning law as applled to housing laid down by

[the] opinion. The present case 1s different. The basic law is

by now settled. . The focus of the judicial effort after six

years of litigation must now be transferred from theorizing

88 Id. at 216, 456 A.2d at 419.

89 Id. at 254, 456 A.2d at 439.

90 Id. at 283, 456 A.2d at 454.

91 Id. at 284, 456 A.2d at 454.

92 Id. at 292, 456 A.2d at 459.

93 Id. at 285-86, 456 A.2d at 455.

94 JId at 287, 456 A.2d at 456.

95 Mount Laurel I, 67 N_J. at 192, 336 A.2d at 734.
96 72 N.J. 481, 371 A.2d 1192 (1977).
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over zoning to assurance of the zoning opportunity for pro-
duction of least cost housing.®’

Still, the legislative and executive branches failed to act. Finally,
with reluctance, but also with determination, the Mount Laurel I
court concluded that judicial legitimacy would be at greater risk if it
too failed to effectuate the constitution.?® '

C. Implementation: AMG Realty Co. v Warren Township

It is useful at this point to review the 1984 case of AMG Re-
alty Co. v. Warren Township®® as a means of understanding how fair
share was determined in post-Mount Laurel II cases. In AMG Re-
alty, Judge Serpentelli, one of the three specially designated
Mount Laurel judges, set forth a framework for determining fair
share and its component subparts: region, regional need and al-
location of a fair share of such need. This framework was signifi-
cant in that it was the first effort to establish fair share and served
as a benchmark against which the Fair Housing Act of 1985 and
post-Mount Laurel 111 litigation would be evaluated.

With respect to regions, Judge Serpentelli found that there
was a need to define a region for both present and prospective
needs.

The present need region was to be defined by blocks of
counties. The boundaries were intended to strike a housing bal-
ance by geographically utilizing the less dense, newer suburban
areas of each individual region with the extreme need in older
urban core municipalities.'?°

The prospective need regions were to be based on ‘““a modi-
fied commutershed area which reflects a predetermined commut-
ing time from the functional center of any given municipality][,]
intended to be large enough to account for special commuting
patterns or employment concentrations . . . .”’'°! The commuter-
shed area would then be determined by a thirty-minute driving
radius in all directions from the functional center of the munici-

97 Id. at 552-53, 371 A.2d at 1227-28.
98 Mount Laurel 11, 92 N J. at 287, 456 A.2d at 456.
99 207 N.J. Super. 388, 504 A.2d 692 (Law Div. 1984).

100 4. at 399, 504 A.2d at 697-98. The result was four statewide regions: Region
I — Bergen, Essex, Hudson, Hunterdon, Middlesex, Morris, Passaic, Somerset,
Sussex, Union and Warren counties; Region II — Monmouth, and Ocean counties;
Region III — Burlington, Camden, Gloucester and Mercer counties; Region IV —
Atlantic, Cape May, Cumberland and Salem counties. /d.

101 1d., 504 A.2d at 697-98.
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pality.'®? Accordingly, under this approach there would be a dif-
ferent prospective need region for each of the state’s 567
municipalities.

With respect to regional need, Judge Serpentelli again deter-
mined both a present and prospective regional need. Present
need was considered to have been generated before 1980, while
prospective need was expected to be generated between 1980
and 1990.'°® Present need consisted of “‘the indigenous need of
a municipality and the fair share of the reallocated excess need of
the municipality’s present need region.”'* A three step ap-
proach was used to determine the present regional need, which
was to be reallocated among municipalities in the region.'%

Prospective need was calculated using both an economic
model and a demographic model to project the number of house-
holds expected to exist in 1990. The proportion of households
required for lower income housing was then determined by mul-
tiplying the total 1990 expected households by 39.4 percent.'®

With respect to allocation, formulas were developed to allo-
cate a fair share of the regional need. Judge Serpentelli allocated
present need using three factors: growth area, present employ-
ment and median income.'®” Prospective need was based on the
above three factors plus employment growth.'?®

The AMG Realty court then adjusted the fair share allocation.
In recognition of the fact that some municipalities would not

102 jd at 400, 504 A.2d at 698.

103 Jd at 403, 504 A.2d at 699.

104 [4 at 401, 504 A.2d at 698.

105 Jd. at 402, 504 A.2d at 699. The court delineated the steps as follows:
First, the total number of substandard units in the present need re-
gion must be identified and expressed as a percentage of the total
housing stock of the region . . . [i.e.,] the regional substandard hous-
ing percentage. Second, the total number of substandard units for
each municipality in the present need region must be identified and
expressed as a percentage of each municipality’s housing stock . . .
[i.e.,] the municipal substandard housing percentage. Third, any mu-
nicipality whose percentage of substandard housing exceeds the re-
gional percentage shall have its number of substandard housing units
reduced until it conforms to the regional percentage. The units sub-
tracted from such a municipality shall form the pool of present need
which will be reallocated to those towns containing any growth
area. . . .

1d

106 /4 at 403, 504 A.2d at 700. The AMG Realty court commented that the 39.4%
figure ‘“‘has been recognized in Mount Laurel Il . . . and by most experts as the
proportion of units which will be occupied by lower income households.” /d.

107 Id. at 404, 504 A.2d at 700.

108 [d at 405, 504 A.2d at 701.
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have an adequate stock of undeveloped land to afford their fair
share of lower income housing,'°® a twenty percent adjustment
factor was made. Those municipalities without adequate vacant
developable land were allowed to reduce their present and pro-
spective need allocation by twenty percent while all other munici-
palities were required to increase by twenty percent. Next, all the
present and prospective need allocation for all municipalities
with an obligation was increased by three percent to alleviate
problems of an insufficient amount of housing vacancies, which
would in turn facilitate choice and mobility in living
arrangements.''?

Finally, the AMG Realty court addressed three loose ends.
First, all selected urban aid municipalities were exempted from
fair share obligations.!!" Second, the court determined that the
proportion of lower income housing was to be equally divided
between low and moderate income housing.''? Third, the fair
share obligation was to be apportioned with one-third to be met
during the first six years.'!?

III. THE LEGISLATIVE AND EXECUTIVE RESPONSE TO MOUNT
LAUREL: THE FailR HOUSING ACT

A.  Background

On January 20, 1983, when the supreme court decided
Mount Laurel 11, it agreed that Mount Laurel issues were distinctly
legislative in nature, and, in acknowledging the political process,
reminded its coequal branches of government that inherent con-
stitutional rights should not go unnoticed while awaiting political
unanimity.''* The court further declared that the courts were
bound to enforce the constitution and signaled its readiness to
defer to substantial legislative action.''®* The court then pro-
ceeded to bolster the constitutional effectiveness of the Mount
Laurel doctrine.''®

On July 2, 1985, the state legislature enacted the Fair Hous-
ing Act. In so doing, the legislature forged a political consensus
that affirmed the constitutional obligation set forth in the Mount

109 Id. at 408, 504 A.2d at 702.

110 4

111 Id at 409, 504 A.2d at 702.

112 14 504 A.2d at 702-03.

113 Id., 504 A.2d at 708.

V14 Mount Laurel 11, 92 N J. at 212, 456 A.2d at 417.
115 14, at 212-14, 456 A.2d at 417-18.

116 Id, at 200, 456 A.2d at 410.
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Laurel doctrine. The Act created an administrative agency in re-
sponse to this obligation and enunciated the need for compre-
hensive regional and statewide planning.!'” Moreover, the
legislature explicitly declared its strong preference for the reso-
lution of exclusionary zoning disputes through administrative
means rather than litigation. The legislature also declared that it
was the intent of the Act to “‘provide various alternatives to the
use of the builder’s remedy as a method of achieving fair share
housing.”!'8

On February 20, 1986, fewer than eight months after its en-
actment, the Fair Housing Act was held constitutional by the New
Jersey Supreme Court in Mount Laurel 11I. Again writing for the
court, Chief Justice Wilentz declared that the Act’s provisions
were intended to meet the constitutional obligations set forth in
the Mount Laurel cases.''® The Chief Justice continued that the
legislature’s duty to effect the constitutional obligations had been
satisfied in that it acted on the judiciary’s hint for action.'?® The
court further opined that manifesting in practice the Act’s ex-
press intent would effectuate reasonable lower income housing
opportunities.'?!

The supreme court clearly recognized that the legislative in-
tent was twofold. The Act was intended to implement the use of
an administrative agency in the complex issues surrounding
lower income housing to fulfill the constitutional obligations as
set forth by the court, and in addition, to use judicial resources
most effectively by removing the obligations from the courts and
placing the complex determinations with those best suited for the
task.'??. With respect to the Act’s first intention, the Mount Laurel
111 court readily deferred to the legislature and the administrative
agency it created to respond to the Mount Laurel obligation.'??
Regarding the second purpose, the court transferred virtually all
pending Mount Laurel litigation to the Council on Affordable
Housing'?* and interpreted the judicially imposed builder’s rem-

117 N_J. StaT. ANN. §§ 52:27D-301 t0 -329 (West 1986).

118 Id. § 303.

Y19 Mount Laurel I11, 103 NJ. at 20, 510 A.2d at 631 (citations omitted).

120 Id. at 46-47, 510 A.2d at 645.

120 Id ac 21, 510 A.2d at 632.

122 Id. at 49, 510 A.2d at 647.

123 J4.

124 /4. at 53, 510 A.2d at 649. The court concluded that:
The Legislature intended to transfer every pending Mount Laurel action
to the Council. The exception, where ‘manifest injustice’ would oc-
cur, was based on the Legislature’s concern that in some particular
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edy so narrowly as to render it virtually inapplicable.'?> Chief
Justice Wilentz also issued a warning by asserting that the court
would re-enter the equation in the determination of rights if the
Act did not further the Mount Laurel obligations set forth.!2¢

B.  Overview of the Fair Housing Act

The Act addressed the legislative intent to bring an adminis-
trative agency into the Mount Laurel field by establishing COAH
and empowering it to develop and administer a program
whereby participating municipalities could meet their constitu-
tuonal obligation under Mount Laurel. Specifically, the Act re-
quired COAH to determine the state’s housing regions,'?’
contemplate present and prospective lower income housing
needs at both state and regional levels'?® and adopt criteria and
guidelines for municipal determination of its present and pro-
spective fair share of the housing need in a given region.'?®
Thus, COAH would determine the core factors that would enable
a municipality to determine its fair share.

It 1s significant to note that the Act contained a number of
factors that reduced municipal fair share through credits for ex-
isting low or moderate housing,'%° adjustment factors for munici-
palities with little or no room for fair share development'?' and
limits on the permissible-number of fair share units which may be
demanded of a municipality.'*? The statute also allowed a mu-
nicipality to transfer up to fifty percent of its fair share to another
municipality via a contractual Regional Contribution Agreement
(RCA) subject to the approval of COAH and the appropriate
County Planning Board.'®?

A municipality that chooses to participate may do so by
adopting a resolution of participation and notifying COAH of its
intent to participate. Thereafter, the municipality must submit a

case, there might be a combination of circumstances, unforeseen but
nevertheless possible, that rendered transfer so unjust as to overcome
the Legislature’s clear wish to transfer all cases.
Id.

125 Id. at 60, 510 A.2d at 652.

126 Jd at 23, 510 A.2d at 633.

127 N.J. StaT. ANN. § 52:27D-307(a) (West 1990).

128 Id. § 307(b).

129 14 § 307(c)(1).

130 J4

131 I1d. § 307(c)(2).

132 1d. § 307(e).

133 1d § 312.
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fair share plan and any ordinances required to implement the
housing element.'** The Act required that for a plan to be valid,
the housing element must be promulgated with access to afforda-
ble housing in mind.'3?

While municipal participation is voluntary, there are consid-
erable incentives to participate. First, fair share determinations
can be reduced as described above. Second, a municipality that
files a timely plan can invoke the mediation and review proce-
dures that are prerequisites to litigation.'*® Third, a municipality
that has received substantive certification of its housing element
and ordinances is granted a six year repose from litigation chal-
lenges to its plan.'*” Even if challenged, a COAH-certified plan
is presumed valid.'*® Finally, the Act established several financial
mechanisms including grants and loan programs.'*®

The Act addressed the legislature’s second major goal of re-
moving the judiciary from the Mount Laurel field through two pro-
visions. Section 315 established a mediation and review process
at COAH. Disputes are first mediated and, if unresolved, are re-
ferred to the Council for review and, if necessary, transmitted to
the Office of Administrative Law as a contested case. This ad-
ministrative procedure must be exhausted before litigation can
be initiated. Furthermore, the Act sought to drastically reduce
Mount Laurel litigation in the courts by mandating that all litiga-
tion instituted less than sixty days before the effective date of the
Act be transferred to COAH. With regard to earlier litigation,
any party may move for transfer from the court to COAH.'*® Fi-
nally, the statute imposed a moratorium on the controversial and
judicially-imposed builder’s remedy.'#!

C. Mount Laurel III — Interpretation of the Act

Promptly after enactment of the Fair Housing Act, defend-
ant municipalities moved to transfer their cases to COAH.
Twelve of those cases became the subject of Mount Laurel 111, with
five representative cases specifically selected for oral argument.
The cases raised three significant issues: (1) whether transfer of

134 Id. § 309(a).
135 Id. § 310.
136 Id. § 309.
137 1d § 313.
138 14 § 317.
139 1d. § 320.
140 /4. § 316.
141 4. § 328.



1296 SETON HALL LAW REVIEW [Vol. 23:1276
pending litigation to COAH would result in manifest injustice;'*?
(2) whether the builder’s remedy moratorium was unconstitu-
tional;'*? and (3) whether the Act was intended to satisfy the con-
stitutional requirements without delay.'** Each issue is discussed
in turn below.

1. Transfer of Mount Laurel Litigation to COAH

Each of the twelve Mount Laurel III appeals challenged the
trial courts’ decisions on motions to transfer to COAH.'*
Transfer had been denied in all but one case, which involved
Tewksbury Township. The applicable section of the Act dealing
with litigation filed more than sixty days before the effective date
of the Act requires that

any party to the litigation may file a motion with the court to

seek a transfer of the case to the council. In determining

whether or not to transfer, the court shall consider whether or

not the transfer would result in a manifest injustice to any

party to the litigation.'*6
Accordingly, the first major issue in Mount Laurel III was what consti-
tuted ‘““manifest injustice.”

The plaintiff developers and Public Advocate contended that
manifest injustice would result by virtue of delay in providing low
and moderate income units, the possibility of increased infrastruc-
ture costs and loss of development sites for low income housing de-
velopers and the concomitant damages to builders.'*” The supreme
court found that there was no constitutional timetable in meeting
the Mount Laurel obligation.'*® In clear deference to COAH, the
court declared that any delay resulting from the Act’s implementa-
tion was permissible as it marked the time needed for COAH to cor-
rectly perform its duties.'*® In addition, the court noted that
COAH’s time frame could be a more expedient and efficient means
to an end than the judiciary’s timetable as well as result in more
lower income housing than a judicial intervention could achieve.'*®
Thus, Chief Justice Wilentz clearly indicated that delay did not con-

142 Mount Laurel 111, 103 NJ. at 38, 510 A.2d at 641.

143 1d at 42, 510 A.2d at 643.

144 14 at 41-42, 510 A.2d at 642-43.

145 14 at 26, 510 A.2d at 635.

146 N.J. STAT. ANN. § 52:27D-316 (West 1986).

147 Mount Laurel 111, 103 N J. at 25-31, 510 A.2d at 634-37.
148 4 at 40, 510 A.2d at 642.

149 14 at 41, 510 A.2d at 642-43.

150 J4
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stitute manifest injustice.'>!

In determining this issue, the supreme court sought to address
what it perceived as the legislature’s main purposes: to remove the
courts from the Mount Laurel field and bring an administrative
agency into it.'*? By retaining jurisdiction, the court believed that it
would thwart the state’s intention of individual municipalities hav-
ing the benefits of promulgating and implementing its own particu-
larized plan.'*® The court determined that if municipalities are not
allowed to reap the benefits of their own individualized plan, the
Act’s growth and its statewide solution would be thwarted.'?* Thus,
the court concluded that COAH was to resolve every possible Mount
Laurel action.'®®

There was, however, one caveat to the transfer. It was neces-
sary to ensure that the scarce resources employed to meet a Mount
Laurel obligation, such as vacant tracts of land, sewerage capacity,
water lines or other public improvements, would still be available at
the conclusion of COAH’s procedures. Accordingly, the Mount Lau-
rel I1I court allowed parties to seek from the trial court conditions
designed to protect the municipality’s ability to meet its Mount Lau-
rel obligation.'?®

2. Moratorium on the Builder’s Remedy

The Mount Laurel III court found that the statutory restric-
tions on the builder’s remedy were narrow and extremely lim-
ited. Moreover, the court found that the builder’s remedy never
constituted a part of the constitutional obligation; rather, it was a
means to a constitutional end.'?” Accordingly, the supreme court
declared that the builder’s remedy was unacceptable in the face
of the legislative action imposing a moratorium.'*® Again, the
court was responsive to the explicit legislative declaration of an
intent to provide alternatives to the builder’s remedy.'>®

3. Constitutionality of the Act’s Fair Share Factor

In upholding the Act, the Mount Laurel III court determined

151 Id at 51, 510 A.2d at 648.

152 14 at 49, 510 A.2d at 647.

153 I4 at 52, 510 A.2d at 648.

154 J4 .

155 Id. at 53, 510 A.2d at 649.

156 Id. at 62, 510 A.2d at 653.

157 Jd at 42, 510 A.2d at 643.

158 Id at 42-43, 510 A.2d at 643.

159 See N.J. STaT. ANN. § 52:27D-303 (West 1986).
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that the statutory scheme would, if properly implemented, pro-
vide a realistic opportunity for a fair share of lower income hous-
ing. In so doing, the court clearly deferred to both the
legislature and COAH. It gave the newly created agency both
time to act and flexibility. The court adopted by reference, how-
ever, a number of key findings from Morris County Fair Housing
Council v. Boonton Township.'®°

That case was the first to interpret the Act. Judge Skillman,
one of the three specially designated Mount Laurel judges, estab-
lished certain parameters designed to protect the integrity of the
Mount Laurel doctrine’s constitutional obligations. Those param-
eters, which relate to the core fair share factors (regions, need
and allocation of regional need), are discussed below.

a. Regions

In Mount Laurel II, the court reiterated its general approval
of regions that constituted the fair share housing market area.'®’
This definition, as implemented by Judge Serpentelli in AMG Re-
alty Co. v. Warren Township, resulted in regions as large as eleven
counties.'®? By contrast, the Act defined a housing region as

a geographic area of no less than two nor more than four con-

tiguous, whole counties which exhibit significant social, eco-

nomic and income similarities, and which constitute to the
greatest extent practicable the primary metropolitan statistical
areas as last defined by the United States Census Bureau prior

to the effective date of this act.'®?

In Boonton Township, the plaintiffs argued that the result would
be much smaller regions that could produce two types of housing
market regions, those solely comprised of urban counties and those
with only suburban counties.'®* This instance would, in effect, pre-
vent urban counties from satisfying their low and middle income
housing needs.'®® Judge Skillman agreed and stated that if plain-
tiff’s concerns materialized, satisfaction of Mount Laurel obligations
would likely not obtain in regions uniquely comprised of urban

160 AMount Laurel 111, 103 N J. at 26-31, 510 A.2d at 634-37.

161 Mount Laurel 11, 92 NJ. at 256, 456 A.2d at 440 (quoting Oakwood at
Madison, Inc. v. Madison Township, 72 N.J. 481, 543, 371 A.2d 1192, 1223
(1977)).

162 AMG Realty v. Warren Township, 207 N.J. Super. 388, 399, 504 A.2d 692,
698 (Law Div. 1984).

163 N J. STaT. ANN. § 52:27D-304(b) (West 1986).

164 Morris County Fair Hous. Council v. Boonton Township, 209 N.J. Super. 393,
424, 507 A.2d 768, 785 (Law Div. 1985).

165 J4
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counties.'®®

Thus, the Boonton Township court established a constitutional
parameter that a two county region consisting of Essex and Hudson
counties would be unacceptable. The court then suggested that the
region proposed by the Rutgers University Center for Urban Policy
Research would satisfy both the legislative directives of the Act and
the constitutional objectives of the Mount Laurel doctrine.'6?

b. Prospective Need

The Act required that COAH, in determining prospective
need, consider accepted applications for development, transfers
of real property and State Planning Commission projections.'®®
In Boonton Township, plaintiffs contended that this approach
would reward municipalities that had engaged in exclusionary
practices and had approved only a small number of development
applications in prior years.'®® While the Boonton Township court
clearly deferred to the legislature, it pointed out that COAH’s
ultimate obligation was to ascertain the need for low and middle
income housing based on probable projections involving devel-
opment and growth.'”® Judge Skillman suggested that it would
be inappropriate for COAH to consider development applica-
tions in a way that would understate the growth and development
reasonably likely to occur.'”

c. Credits

The Act provided that a municipality’s fair share determina-
tion would be reduced, using a one-to-one ratio, by current indi-
vidual units of adequate lower income housing.'”? Additionally
included in the ‘“crediting” formula are housing units con-
structed or acquired pursuant to a housing program that had the
specific intention of providing lower income housing.'”® In chal-
lenging this provision, the Public Advocate argued that the sec-
tion would unacceptably dilute municipal fair share obligations.
If literally applied, the credits could far exceed statewide need.'”

166 /4., 507 A.2d at 785-86.

167 Id. at 425-26, 507 A.2d at 786.

168 N.J. STaT. ANN. § 52:27D-304(j) (West 1986).

169 Boonton Township, 209 N J. Super. at 426, 507 A.2d at 787.
170 Jd. at 426-27, 507 A.2d at 787.

171 Jd. at 427, 507 A.2d at 787.

172 N.J. StaT. ANN. 52:27D-307(c)(1) (West 1986).

173 14

174 Boonton Township, 209 N.J. Super. at 429, 507 A.2d at 788.
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Again, the Boonton Township court, while deferring to COAH,
established clear parameters. Judge Skillman conceded that the
Act’s credits sections could be unconstitutional under the plain-
uff’s interpretation.'”® Judge Skillman reminded COAH that, if
at all possible, the legislation must be interpreted in a manner to
protect against constitutional infirmity.!’® The court then stated
that it would rest on the assumption that COAH will interpret the
credits sections with due regard to the Mount Laurel constitu-
tional obligations.!””

d. Regional Contributions

The Act allowed for Regional Contribution Agreements
(RCAs) which allow a municipality to transfer up to 50 percent of
its fair share to another municipality.'’® The Boonton Township
plaintiffs argued that Mount Laurel II established that the poor
must have a realistic opportunity to live in areas where sound
planning allows the rich and middle class to live!”® and that RCAs
contradict this principle. Judge Skillman upheld the Act’s RCA
provision by pointing out that at least fifty percent of a munici-
pality’s fair share must be addressed within the municipality and
that such transfers were anticipated with approval in Mount Laurel
II. More significantly, the Boonton Township court again empha-
sized that all RCAs are subject to approval pursuant to COAH’s
determination that the Regional Contribution Agreement grants
realistic opportunities for lower income housing as well as realis-
tic access to jobs.!8°

4. Deference and the Constitutional Obligation

There are two significant themes in the Mount Laurel 111 deci-
sion. First, the court demonstrated considerable deference to
the legislature, seeking to uphold the Act at virtually every turn.
The court also deferred to COAH by granting to the agency the
benefit of every doubt that its actions are constitutionally
permissible.

The second major theme is that the supreme court clearly
indicated that the constitutional obligation must be met. The

175 14

176 Id. at 430, 507 A.2d at 789.

177 4.

178 N.J. StaT. ANN. § 52:27D-312 (West 1986).

179 Boognton Township, 209 N.J. Super. at 431, 507 A.2d at 789.

180 Jd. at 431-32, 507 A.2d at 789-90 (quoting L.1985, ¢.222, § 12(c), now codi-
fied at N.J. STaT. ANN. § 52:27D-312(c) (West 1986)).
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court sought to demarcate for COAH the constitutional bounda-
ries, and to point the agency in directions consistent with both
the Act and the constitutional obligation. The Mount Laurel 111
court warned, however, that:
No one should assume that our exercise of comity today sig-
nals a weakening of our resolve to enforce the constitutional
rights of New Jersey’s lower income citizens. The constitu-
tional obligation has not changed; the judiciary’s ultimate duty
to enforce it has not changed; our determination to perform
that duty has not changed. What &as changed is that we are no
longer alone in this field. The other branches of government
have fashioned a comprehensive statewide response to the
Mount Laurel obligation.'8!

IV. Post-MouNT LAUREL III LITIGATION

Since February 20, 1986, when the Fair Housing Act was up-
held in Mount Laurel III, there have been three subsequent New
Jersey Supreme Court decisions and approximately twelve appel-
late division decisions relating to Mount Laurel issues. For pur-
poses of discussion, these cases have been categorized according
to the three basic goals of the Fair Housing Act: first, the estab-
lishment of an administrative agency (i.e., COAH) to administer
a statewide program to address the Mount Laurel doctrine;'®? sec-
ond, the removal of the judiciary from the Mount Laurel field;'®
and third, the satisfaction of the Mount Laurel constitutional
obligations.'8*

A.  To What Extent Have the Courts Deferred to COAH and the
Statutory Scheme for Meeting the Constitutional Obligation of
Mount Laurel ?

It is clear from an examination of a series of post-Mount Lau-
rel I1I cases that New Jersey courts have consistently deferred to
COAH and the statutory scheme. For example, in Bi-County De-
velopment Corp v. Oakland Borough,'®® one of the three designated
Mount Laurel judges held that COAH’s fair share methodology
should be followed by trial courts hearing cases where the parties
chose not to transfer to COAH. In Hills Development Co. v.

181 Mount Laurel 111, 103 N J. at 65, 510 A.2d at 655.

182 [d. at 49, 510 A.2d at 647.

183 14

184 14 at 20, 510 A.2d at 631-32 (citations omitted).

185 Bi-County Development Corp. v. Oakland Borough, 224 N J. Super. 455, 540
A.2d 927 (Law Div. 1988).
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Bernards Township,'®® the appellate division upheld COAH’s inter-
pretation of the Act’s procedural requirements and afforded the
agency a higher level of deference because it was implementing
“new and innovative legislation.” Certain substantive rules relat-
ing to fair share issues were challenged in Bernards Township v.
Department of Community Affairs'®” and Carlton Homes, Inc. wv.
COAH '8 and upheld by the appellate division with only two ex-
ceptions, which were plainly contrary to the Act’s literal meaning.
In Van Dalen v. Washington Township,'®® the supreme court upheld
COAH’s decision to use the outdated SDGP until the legislatively
designated State Department and Redevelopment Plan (State
Plan) was completed.

In Bi-County, the Borough of Oakland chose to remain in
court rather than transfer to COAH for resolution of its Mount
Laurel litigation. Although indicating its acceptance of COAH’s
fair share methodology, Oakland sought the benefit of the Mount
Laurel doctrine’s consensus methodology, which allowed munici-
palities to phase in their reallocated present need fair share obli-
gation over three six-year periods. Thus, Oakland sought both
the benefit of COAH’s smaller fair share number of 345 units,
compared to the court’s fair share of 462 units, and the benefit of
phasing in the number of units over eighteen years rather than
six years. Clearly, Oakland attempted to pick and choose be-
tween the court’s and COAH’s different methodologies, seeking
to minimize its fair share lability and maximize the amount of
time in which to meet it.

This result was exactly what Mount Laurel 111 sought to avoid.
The Mount Laurel III court indicated that the legislature envi-
sioned a comprehensive state statutory and regulatory scheme
that obtains not in the diversity of court decisions, but under the
legislature’s central oversight.'?® Moreover, the Mount Laurel I11
court believed that the legislature’s intention was that individual
municipalities would benefit from an all-inclusive plan and its
implementation.'®!

In Bi-County, Judge Skillman, quoting from Mount Laurel 111,
indicated that:

While the Legislature has left a continuing role under the Act

186 229 N.J. Super. 318, 551 A.2d 547 (App. Div. 1988).
187 233 N.J. Super. 1, 558 A.2d 1 (App. Div. 1989).

188 244 N J. Super. 438, 582 A.2d 1024 (App. Div. 1990).
189 120 NJ. 234, 576 A.2d 819 (1990).

190 Mount Laurel 111, 103 NJ. at 22, 510 A.2d at 632.

191 1d. at 52, 510 A.2d at 648.
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for the judiciary in Mount Laurel matters, any such proceedings

before a court should conform wherever possible to the deci-

sions, criteria, and guidelines of the Council. We do not be-

lieve the Legislature wanted lower income housing

opportunities to develop in two different directions at the

same time, contrary to sound comprehensive planning.'®?
Accordingly, Judge Skillman concluded that, absent an arbitrary and
capricious showing of the implementation of COAH’s methodology,
trial courts in Mount Laurel adjudications not transferred to the
Council should defer to COAH’s methodology in their decision.'??
While lacking the jurisdiction of the appellate division to rule on
whether COAH’s rules were valid, Judge Skillman did determine
that Oakland did not demonstrate that the COAH’s regulations that
calculated Oakland’s municipal fair share obligations were unfair in
their application.'®* The result signaled that the courts, as pledged
in Mount Laurel I1I, would defer to COAH and its methodology, and
would seek to achieve consistency within the framework of the state-
wide statutory scheme.

In Hills Development, Bernards Township landowners adjacent to
a proposed site for Mount Laurel housing challenged COAH proce-
dures and requested a hearing before the Office of Administrative
Law. With respect to the procedural aspects, the plaintiff landown-
ers contended that Bernards Township did not properly adopt the
housing element prior to submission to COAH and that the munici-
pality further omitted a settlement agreement with a Mount Laurel
developer from the housing element. Because of these deficiencies,
the plaintiffs maintained that Bernards Township’s housing element
was not properly before COAH and that it was beyond the time
when the town could properly submit a housing element to COAH,
thus availing itself of the exhaustion of administrative remedies at
COAH.

COAH interpreted the applicable statute'®® to mean that “for
purposes of filing with the Council, a housing element need only be
prepared, and adoption is unnecessary.”'%® COAH analogized the
process for adopting a housing element to the process for revising a
zoning ordinance, as adoption of the element or ordinance are post-

192 Bi-County Dev. Corp. v. Oakland Borough, 224 NJ. Super. 455, 459, 540
A.2d 927, 929 (Law Div. 1988) (quoting Mount Laurel III, 103 N.J. at 63, 510 A.2d at
654).

193 Id. at 458, 540 A.2d at 929.

194 Jd. at 460, 540 A.2d at 930.

195 See N.J. STAT. ANN. §§ 52:27D-309, -311 (West 1986).

196 Hills Dev. Co. v. Bernards Township, 229 N J. Super. 318, 326, 551 A.2d 547,
551 (App. Div. 1988).
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hoc revisions of a prior action.'®” The Hills Development court agreed
and held that such post-hoc adoptions do not affect the element’s
validity under COAH’s review because an adoption prior to submis-
sion to the COAH is not required.'®®

More significant than this holding was the substantial deference
that the Hills Development court accorded COAH: “‘[A]n administra-
tive agency’s interpretation of a statute it is charged with enforcing
is entitled to substantial weight.””’'°° Moreover, in Hills Development,
the appellate division was particularly willing to defer to COAH’s
interpretation of its own statute because “‘deference to an adminis-
trative agency is particularly appropriate where . . . new and innova-
tive legislation is being put into practice.”’2%°

With respect to whether the settlement agreement should have
been included with the housing element, the Hills Development court
found that neither the Fair Housing Act nor COAH’s regulations
required such inclusion. Again, the judiciary deferred to COAH.
The Hills Development court stated that ““[t]he Council’s determina-
tion that inclusion of the settlement agreement into the housing ele-
ment is not required for the element to be ‘consistent with the rules
and criteria adopted by COAH . . ., should be given deference.””’?°!

COAH’s administrative rules were directly challenged in
Bernards Township v. Department of Community Affairs.?°? Specifically,
Bernards and Cherry Hill Townships challenged the rules on both
substantive and procedural grounds. The appellate division set
forth standards for review that assured a strong measure of defer-
ence to COAH, afforded presumptive validity to its rules, and up-
held all but one of the rules.

Regarding its review of COAH’s rulemaking, the Bernards Town-
ship court set forth three standards:

First, if the rule i1s not arbitrary, capricious, unreasonable
or irrational, it will be upheld.

Second, the rule must carry out the will of the legislature.
The regulation must fall within the express or implied grant of
power to the agency in the enabling legislation. However, a
specific grant of authority is to be liberally construed, unless

197 Id. at 327, 551 A.2d at 552.

198 d. at 329-30, 551 A.2d at 553.

199 1d. at 329, 551 A.2d at 553 (emphasis added) (quotation omitted).

200 Jd. (quoting Newark Firemen’s Mut. Benevolent Ass'n v. Newark, 90 N.J. 44,
55, 447 A.2d 130, 135-36 (1982)).

201 Jd. at 331, 551 A.2d at 554.

202 233 N,J. Super. 1, 558 A.2d 1 (App. Div. 1989).
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there i1s reasonable doubt that the Legislature has vested the
particular power in the administrative body.

Third, the rule must be adopted as required by law.2°?

In addition, the appellate division asserted that there was a
strong presumption that the rules were valid unless arbitrary or ul-
tra vires and that the plaintiff has the burden of overcoming such
presumptions. Finally, the court stated it must defer *“to a choice of
procedures by an administrative agency to implement legislative
policy ‘so long as the selection is responsive to the purpose and
function of the agency.’ ”’2%*

Subsequently, municipalities challenged the rules relating to
credits, the twenty percent maximum set asides, municipal adjust-
ments, distribution of need, three percent adjustments for munici-
pal recreation and vacant land as criteria for distribution of need. In
each instance the court upheld the validity of the appellate rule with
the exception of the credit section, a ruling that warrants discussion
below.

The Fair Housing Act provides that “‘[m]unicipal fair share shall
be determined after crediting . . . each current unit of low and mod-
erate income housing . . . including any such housing constructed or
acquired as part of a housing program specially intended to provide
housing for low and moderate income households.””2%%

In implementing this legislative intent, COAH imposed two
conditions on the one-for-one credit provision. First, COAH only
credited one-for-one ‘‘those housing units created or rehabilitated
after April 1, 1980.72°¢ Second, COAH sought to credit only “‘such
units [that] have been restricted to low or moderate income house-
holds . . . .”2°7 Regarding the first issue, the Bernards Township court
accorded COAH considerable deference. It recognized that
although COAH did not conduct a literal statutory interpretation,
the court found it acceptable to look beyond the language and eval-
uate the statute’s and regulation’s purpose.?°® Because it used 1980
census data, COAH had in effect already counted and credited all
pre-1980 low and moderate income housing. Thus it was necessary
to credit only the post-1980 census lower income housing. The
Bernards Township court recognized that the result was consistent

203 4. at 8-9, 558 A.2d at 4 (citations omitted).

204 J4. at 9, 558 A.2d at 4-5 (quoting Radiological Soc’y of New Jersey v. New
Jersey State Dep’t of Health, 208 N_J. Super. 548, 560, 506 A.2d 755, 761 (1986)).

205 N.J. StaT. ANN. § 52:27D-307(c)(1) (West 1986).

206 N.J. ApMmiN. CobpE tt. 5, § 5:92-6.1(a).

207 Id. § 5:92-6.1(b).

208 Bernards Township, 233 N_J. Super. at 10, 12, 558 A.2d at 5, 6.
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with the legislative intent.2%°

This aspect of the credit section was an area of explicit concern
in Boonton Township and Mount Laurel III. In these cases, the Public
Advocate argued that a literal application of credits on a one-for-
one basis could result in credits far exceeding statewide need.2'°
The Boonton Township court agreed that if the Act were so inter-
preted, the constitutionality of the credits provision would be diffi-
cult to sustain.2'’ Thus, COAH’s action may well have been in
response to the court’s admonition that COAH was obligated to in-
terpret the legislation so as not to render it constitutionally infirm,
and in addition to interpret the credits section to prevent an uncon-
stitutional dilution of Mount Laurel’s obligation.?'? Viewed in this
manner, the court had an obligation to stretch to uphold COAH’s
regulation over the language of the statute.

With respect to the second issue, the limitation of credits to
housing units that were restricted to lower income households, the
Bernards Township court found COAH’s action to be ultra vires.
While this regulation may also have been an effort to prevent dilu-
tion of Mount Laurel’s constitutional obligations through credits,
there was no basis in the Act for imposing such a restriction. Ac-
cordingly, the Bernards Township court found that because the coun-
cil had exceeded its legal boundaries, the provision had to be
discarded.?'?

There are limits to the courts’ willingness to defer to the legisla-
ture and COAH as demonstrated in the Carlton Homes challenge to
COAH’s 1,000 unit cap rule. The appellate division, in a strongly
worded opinion, declared that:

The Legislature’s enactment of the Fair Housing Act, and the

Supreme Court’s willingness to defer to the Legislature’s

choice of mechanisms to be used to satisfy the constitutional

obligations did not, however, result in an abdication of the ju-
diciary’s obligation to review the reasonableness and constitu-
tionality of the Council’s actions.?'*

The Carlton Homes court proceeded to find that application of a per
se absolute limit of 1000 units on a municipality’s fair share obliga-

209 Id. at 12, 558 A.2d at 6.

210 Morris County Fair Hous. Council v. Boonton Township, 209 N J. Super. 393,
429, 507 A.2d 768, 788 (Law Div. 1985).

211 J4

212 Id. at 430, 507 A.2d at 789.

213 Bernards Township, 233 N J. Super. at 13, 14, 558 A.2d at 6, 7.

214 Carlton Homes, Inc. v. COAH, 244 NJ. Super. 438, 449, 582 A.2d 1024,
1030 (App. Div. 1990).
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3

tion “substantially exacerbates disparity in the obligation imposed
on various municipalities in the same region and, therefore, clearly
demonstrates that the cap is unreasonable.””2?!'® Accordingly, the ap-
pellate division would not sustain the cap as a reasonable exercise of
COAH’s authority under the Act.2!¢

COAH was empowered under the Act to adjust municipal fair
share if ““[t]he established pattern of development in the community
would be drastically altered . . . .”2'7 The Carlton Homes court ob-
served that COAH initially responded by adopting “a post-credit
fair share ‘cap’ of twenty percent of each municipality’s 1987 occu-
pied housing stock.””?'® The 1000 cap limit was subsequently added
to the above provision by amendment, however. The effect was that
a municipality would not have a fair share that exceeded twenty per-
cent of its 1987 occupied housing or 1000 units, whichever was
lower. The 1000 cap limit, as applied to Middletown Township, re-
duced its fair share number from 1850 units to 1000, approximately
the same as Freehold Township, although Freehold had only one
third as many total households.

In striking down this rule, the Carlton Homes court made clear
that it was the unreasonableness of COAH’s action, and not that of
the legislature’s, which invalidated the rule. The court explicitly
stated that “the legislature could not have intended that, under the
guise of protecting against a drastic alteration in one municipality,
other municipalities would be left in so disparate a position.”?!?

The supreme court showed both deference and pragmatism in
Van Dalen. In that 1990 case, a Mount Laurel developer challenged
the Council’s unwavering position regarding the SDGP as unreason-
able because it was based on non-current information.?2® Specifi-
cally, the developer contended that defendant Washington
Township’s growth area, as reflected in the SDGP, was understated
and that the Township’s fair share obligation should be increased to
" reflect actual current data.??!

The Van Dalen court found that the Fair Housing Act required
COAH to use the unfinished State Plan. COAH'’s decision to rely
on the outdated SDGP until such time as the State Plan was com-

215 I4. at 453, 582 A.2d at 1033.

216 4

217 N.J. StaT. ANN. § 52:27D-307(c)(2)(b) (West 1986).

218 Carlton Homes, 244 N J. Super. at 450, 582 A.2d at 1030.

219 I4. at 453, 582 A.2d at 1033.

220 Van Dalen v. Washington Township, 120 N,J. 234, 245, 576 A.2d 819, 825
(1990).

221 [4. at 239, 576 A.2d at 822,
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pleted was upheld, however, by the supreme court.??? In doing so,
the Van Dalen court reaffirmed the reasons for deference articulated
in earlier lower court decisions:
We are satisfied that deference to COAH’s reliance on the
SDGP is especially appropriate because the agency is charged
with the implementation of the Fair Housing Act, a new and
innovative legislative response to deal with the statewide need
for affordable housing. Because the legislative scheme is
novel, the implementation of its goals is necessarily an evolv-
ing process. Accordingly, COAH is entitled to a reasonable
degree of latitude, consistent with the legislative purpose, in
its effort to ascertain which planning and statistical studies
best serve the long-term statutory objectives.???

Based on the pragmatic reality that the SDGP was the only “‘of-
ficial determination of the state’s plan for its own future develop-
ment and growth’’??* and that the “‘its replacement has not been
completed,””??® the Van Dalen court found that it was a reasonable
determination for COAH to find that at present it was more advan-
tageous to choose the administrative ease in the SDGP’s planning
process as compared to the greater precision possibly accruing from
a more flexible formulation.?2¢

B.  To What Extent Have the Courts Gotten Out of the Field of
Deciding Mount Laurel Cases?

It is not clear that the judiciary has left the Mount Laurel field.
Available evidence suggests that courts have been less involved,
but that evidence is less than overwhelming. Moreover, the avail-
able evidence only tells part of the story. There are many cases
in which the parties chose to remain in court rather than transfer
to COAH. Because many of those cases resulted in settlements,
their outcomes were not published. Accordingly, one must rec-
ognize that the following discussion is limited to the few cases
that are available.

Published decisions indicate that the courts have made an
effort to facilitate the transfer of cases to COAH. Mount Laurel 111
established the guiding principles that “[i]t was the State’s inten-
tion that every municipality would have the benefit of this com-

222 Id at 244, 576 A.2d at 824.

223 Id. at 246, 572 A.2d at 825.

224 [d. at 241, 576 A.2d at 823 (quoting Mount Laurel 11, 92 N J. at 225, 456 A.2d
at 424).

225 Id. at 246, 576 A.2d at 825.

226 Id., 576 A.2d at 826.
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prehensive plan and its method of implementation’??” and that
the legislature intended to transfer all pending Mount Laurel ac-
tions to the Council.??®

To eliminate barriers to such transfer, the appellate division
held, in Treste, Inc., II v. Gloucester Township,?*® that transfer could
not be conditioned on the city’s payment of costs. The supreme
court has also sought to remove incentives for plaintiffs to litigate
by holding that plaintiffs are not entitled to attorney fees.22° In
Alexander’s Dep’t Stores of New Jersey, Inc. v. Paramus Borough?®?' the
Appellate Division sought to clarify which ancillary issues were
appropriate for resolution in the courts. Finally, in Fair Share
Housing Ctr., Inc. v. Cherry Hill Township,*** the appellate division
established that it will decide controversies that remain un-
resolved after exhaustion of COAH’s procedures and remedies.

In Trieste 11, Gloucester Township was engaged in Mount Lau-
rel litigation prior to the July 1985 enactment of the Fair Housing
Act, but delayed its motion to transfer to COAH until March
1986, after the Mount Laurel III court determined that the legisla-
ture intended all Mount Laurel litigation to be transferred unless
extraordinary unfairness would result.2*®* Gloucester Township’s
motion to transfer also came twenty days after judgment was en-
tered in favor of plaintiffs on the issue of site suitability.?>* Be-
cause the three day hearing on site suitability could have been
avoided had Gloucester Township filed a timely motion to trans-
fer, the plaintiffs sought, and the trial court granted, costs (esti-
mated at over $225,000)23% as a condition of transfer to COAH.

In reviewing the trial court’s actions, the appellate division
found that there was no statutory deadline requiring a municipal-
ity to transfer cases involving exclusionary zoning that were initi-
ated sixty days prior to the Act’s effective date.?*® The appellate
division recognized that the trial court possessed the inherent

227 Mount Laurel 111, 103 N J. at 52, 510 A.2d at 648.

228 Id. at 53, 510 A.2d at 649.

229 215 NJ. Super. 184, 521 A.2d 864 (App. Div. 1987).

230 Urban League of Greater New Brunswick v. Mayor and Council of the Bor-
ough, 115 N.J. 536, 559 A.2d 1369 (1989).

231 243 N.J. Super. 157, 578 A.2d 1241 (App. Div. 1990).

232 242 N.J. Super. 76, 576 A.2d 24 (App. Div. 1990).

233 Trieste I1, 215 N.J. Super. at 186, 521 A.2d at 865.

234 Id at 187, 521 A.2d at 865.

235 Id. at 186, 521 A.2d at 864-65.

236 Id. at 187, 521 A.2d at 865 (quoting N.J. STAT. ANN. § 52:27D-316(a) (West
1986)).
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power to assess costs as a condition of dismissal,2*? but also ob-
served that the exercise of such power in this case resulted in the
trial judge retroactively imposing a deadline for moving to trans-
fer to COAH. The appellate court noted that COAH was free to
consider the record on the litigated issue of site suitability. The
Trieste 11 court then concluded that, in its interpretation of Mount
Laurel 111, courts should allow cases involving exclusionary zon-
ing instituted prior to the Act’s effective date to be heard by the
Council, without costs.?*® The court further asserted that this
would be the case despite the possibility that the municipality
had been contumacious and prohibitive.?*°

In Urban League the supreme court considered plaintiffs’ re-
quest for counsel fees under the Federal Fair Housing Act.?*°
The court declared that the plaintiffs’ request for award of coun-
sel fees failed on two counts.

First, the plaintiffs were required to establish that the eco-
nomic discrimination established in Mount Laurel II constituted
racial discrimination under Title VIII of the federal statute.?*!
Despite the opportunity to argue the Title VIII action, the plain-
tiffs failed to do so, a failure that “‘rather strongly suggests an
affirmative decision, if not a knowing acquiescence, in the re-
moval of questions of racial discrimination from the case.”?#?

Second, the application for fees must be timely. The Urban
League court found that the plaintiffs’ request for fees, after hav-
ing made no mention of counsel fees during more than a decade
of active litigation, constituted an unreasonable delay for which
there was no justifiable explanation.?*®* In addition, the court
suggested that the undue delay threatened to precipitate unfair
surprise.?** Finally, the Urban League court suggested that future
awards of counsel fees in Mount Laurel litigation would be un-
likely.?*> For fees to be properly awarded, it would require a case
involving a state claim of the Mount Laurel type and an allegation
concerning a Federal Fair Housing Act.?*® It was unlikely that

237 Id. at 188, 521 A.2d at 866.

238 I4. at 190, 521 A.2d at 867.

239 14

240 42 U.S.C. §§ 3601-3619 (1988).

241 Urban League of Greater New Brunswick v. Mayor and Council of the Bor-
ough, 115 NJ. at 536, 541, 559 A.2d 1369, 1372 (1982).

242 4. at 556, 559 A.2d at 1380.

243 Id. at 555, 559 A.2d at 1379.

244 4

245 Id. at 556, 559 A.2d at 1380.
246 J4
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the requisite circumstances would exist because Mount Laurel
claims are largely adjudications before a state tribunal, a court or
COAH, under the State Fair Housing Act.?*’

Thus, in Trieste II and Urban League the court removed costs
as a barner to transfer to COAH and eliminated the award of
counsel fees as an incentive for plaintiff litigation of Mount Laurel
issues.

In Alexander’s, the appellate division advanced two notewor-
thy holdings. First, the court declared that taxpayer or neighbor
standing cannot be afforded under the Mount Laurel doctrine as
those two groups of citizens have no judicially cognizable interest
in the resolution of Mount Laurel litigation.?*® The obvious im-
pact of this holding is that it limits the number of parties who can
challenge a Mount Laurel action.

The second issue, relating to whether COAH or the courts
should decide legal questions of a Mount Laurel case, is more
complex and warrants greater discussion. The Council granted
substantive certification to Paramus’s housing element and the
municipality subsequently adopted an ordinance incorporating
the housing element.?*° Plaintiffs then filed a complaint in lieu of
prerogative writ. Among other issues, plaintiffs charged that the
agreement between the borough and the developer and the zon-
ing amendments were ultra vires, the governing body improperly
entered into a contract not to alter its zoning scheme in the fu-
ture, the amendments comprised invalid spot-zoning, the Bor-
ough failed to offer the proposed amendments to the planning
board for review, and the ordinance was vague, inconsistent, and
ambiguous and, therefore, invalid.?*® In reviewing these com-
plaints, the Alexander’s court distinguished them from the kinds of
legal questions over which COAH has incidental jurisdiction to
decide, those being issues that grow directly out of COAH’s pro-
ceedings.?®! Specifically, the appellate division determined that:

Four things characterize these challenges; (1) they do not

question Paramus’s satisfaction of its Mount Laurel duties, (2)

they are the kinds of attacks on municipal action that neigh-

boring landowners or taxpayers have traditionally made by
prerogative writ, (3) they do not directly challenge any deci-

247 J4.

248 Alexander’s Dep’t Stores v. Paramus Borough, 243 N J. Super. 157, 165, 578
A.2d 1241, 1245 (App. Div. 1990).

249 J4. at 161, 578 A.2d at 161.

250 /4. at 161-62, 578 A.2d at 1243-44.

251 Id at 166, 578 A.2d at 1246.
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sion made by COAH, and (4) many of them concern issues
that did not ripen until after COAH granted substantive certi-
fication, when the governing body took action on the zoning
amendments.?>?

The Alexander’s court determined that COAH’s review and me-
diation procedures did not encompass the jurisdiction to hear and
rule on legal issues.?*> Accordingly, the court found that legal is-
sues involving municipal action should be decided by the law divi-
sion and that COAH proceedings should be left inviolate.?>* The
court then held that plaintiffs were not barred from raising these
issues in the law division but that the courts would restrain them-
selves from inviting collateral attacks on the Council’s authority.?>*

In Cherry Hill Township,?%® the appellate division determined that
if COAH’s administrative procedures are exhausted without resolu-
tion, then the matter properly returns to the courts. Cherry Hill
Township appears to represent the kind of gross perversion of the
process against which the Mount Laurel III court warned. Cherry
Hill Township transferred its Mount Laurel case to COAH, engaged
in mediation, petitioned COAH for substantive certification of its
housing element based on the mediation agreement and then
sought to amend the plan to include unaccepted techniques rejected
in the mediation process.?5” When it became clear that Cherry Hill
was not going to comply with its plan as submitted, COAH denied
substantive certification and returned the matter to the courts’
jurisdiction.?%®

The appellate court found that:

As to transferred cases, the COAH proceeding is a diversion

from the Law Division litigation with the objective of resolving

the issues within the FHA framework. But it is merely a diver-

sion, l.e., a temporary suspension of the litigation. If the

COAH proceeding fails, then the litigation, which has not

been dismissed, resumes.2%°
Accordingly, the court ordered the plaintiff’s exclusionary zoning
suit to resume in the law division.

The available evidence from these several cases indicates that

252 14

253 Id. at 168, 578 A.2d at 1247.

254 14

255 14

256 Fair Share Housing Ctr., Inc. v. Cherry Hill Township, 242 N,J. Super. 76,
576 A.2d 24 (App. Div. 1990).

257 Id. at 79, 576 A.2d at 26.

258 Id. at 80, 576 A.2d at 26.

259 Jd. at 82, 576 A.2d at 27.
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the courts are willing to facilitate the transfer of cases to COAH.
The judiciary has made clear, however, that it retains its right to
review the reasonableness and constitutionality of COAH’s actions,
to decide legal questions that arise from a Mount Laurel case but that
relate more directly to municipal actions than to COAH proceed-
ings, and to re-enter the scene when exhaustion of COAH’s proce-
dures fails to resolve the controversy. Based on these cases and on
the knowledge that many cases remained in court rather than trans-
ferring to COAH, one cannot conclude that the courts have “gotten
out of the Mount Laurel field.”” At best, one may posit that the courts
have merely reduced their involvement in the field.

C. To What Extent Has the Supreme Court Sought to Ensure that the
Constitutional Obligation of the Mount Laurel Doctrine is
Met?

1. Fair Share

The components of “fair share” include a threshold deter-
mination of whether a given municipality has a fair share obliga-
tion, and if so, identification of the region to which it belongs; a
determination of the present and prospective regional need for
low and moderate income housing; and, an allocation of the fair
share of that need to the municipality. The result of this effort is
quantification of the number of low and moderate income hous-
ing units for which a municipality must provide a realistic oppor-
tunity through its land use ordinances. This number is then
adjusted to account for several capacity and policy
considerations.

The fair share number is, at best, a reasoned estimate of a
municipality’s obligation. The fair share number 1s by no means
a scientific determination. There is a range of reasonable and
acceptable fair share methodologies that will pass constitutional
muster. With this in mind, it is useful to review the evolution of
fair share from Mount Laurel I through Mount Laurel 111.

Mount Laurel I adopted the “developing municipality’ stan-
dard. If a municipality sought the benefits of growth and devel-
opment, it could not be excused from its burdens, such as
providing opportunities for low and moderate income housing.
This approach created much uncertainty and was rejected in
Mount Laurel II in favor of the State Development Guide Plan,
which was the only official document in the state that set forth a
statewide blueprint for future growth and development. The
Fair Housing Act anticipated that COAH would rely on the State
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Plan, to be prepared by the newly created State Planning Com-
mission. Because the State Plan, which was to be completed in
1989, would not be adopted until at least 1993, COAH continued
to rely on the SDGP developed in 1980. The supreme court, for
largely pragmatic reasons, upheld this exercise of discretion in
Van Dalen.?®°

In Van Dalen, the plaintiff raised several meritorious argu-
ments, such that the SDGP was outdated, that the SDGP under-
stated the Township’s growth areas, and that the municipality’s
fair share burden should be increased.?®’ When the new State
Plan is released in 1993, and incorporated by COAH, it will re-
flect growth for the past decade which, in turn, will increase ex-
isting municipal fair share numbers. In some cases, it will
establish a fair share obligation where none previously existed.

Regions have also evolved from Mount Laurel I1, which estab-
lished four regions that range from a high of eleven counties to a
low of two counties per region. By comparison, the Fair Housing
Act requires that regions consist of no more than four, nor less
than two, contiguous whole counties. Opponents claimed that
this requirement would have the effect of reducing the total pres-
ent and prospective regional need, and thus a municipality’s fair
share of such regional need. The supreme court upheld this pro-
vision as facially valid, however, and there has been no subse-
quent challenge to the actual regional determinations made by
COAH.

With respect to the determination and allocation of present
and prospective regional need, the Act represents a methodology
that results in a lesser numeric need than the methodology
adopted by Mount Laurel II. The statutory scheme allows a munic-
ipality to reduce its fair share through various credits, adjust-
ments and limitations. Thus, the ultimate fair share number
under the Act is substantially lower than under the Mount Laurel
II methodology. For example, in Bi-County, Oakland Borough
had a Mount Laurel I obligation of 462 units compared with only
345 units under the Act.?®? Moreover, Oakland could reduce by
up to fifty percent the number of units it had to provide within its
own boundaries if it entered into a regional contribution agree-
ment with another municipality. Therefore, the Borough con-

260 Van Dalen v. Washington Township, 120 N J. 234, 576 A.2d 819 (1990).

261 I4. at 237, 239, 576 A.2d at 820-21, 822.

262 Bi-County Dev. Corp. v. Oakland Borough, 224 N.J. Super. 455, 461, 540
A.2d at 927, 930 (Law Div. 1988).
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ceivably would have to provide a realistic opportunity for only
173 units within its border, a reduction of sixty percent from its
Mount Laurel II obligation.

Despite arguments that such reduction in the fair share
number unconstitutionally dilutes the Mount Laurel obligation,
the appellate division upheld the Act and its implementation by
COAH in Bernards Township and Carlton Homes, with two important
exceptions. The more noteworthy case for purposes of this sec-
tion was Carlton Homes, wherein the court squarely addressed the
question of constitutional obligation. The appellate division was
called upon to decide whether the Council’s adoption of a 1000-
unit cap complied with the Act and, if so, whether it’s operation
would further violate the municipality’s Mount Laurel constitu-
tional obligation.?®® The Carlton Homes court asserted that by de-
ferring to the legislature and COAH, it had not abdicated its
responsibility to determine the reasonableness, as well as the
constitutionality, of COAH’s actions.?** The court then pro-.
ceeded to find that COAH’s 1000-unit maximum fair share was
arbitrary, unreasonable and, therefore, invalid.

It 1s worth noting that in Carlton Homes the potential “wind-
fall” to Middletown Township was grossly excessive. Mid-
dletown faced a precapped and precredited fair share obligation
of 1850 units.2%> Presumably, this figure would have been signifi-
cantly higher under the Mount Laurel I methodology. By impos-
ing the cap, Middletown’s precredited fair share was limited to
1000 units. This number could presumably be reduced even fur-
ther by credits. Finally, if the Township entered into a regional
contribution agreement, it could reduce the number of units for
which it must provide an opportunity within its boundaries to not
more than 500 units. The result was that Middletown could con-
ceivably have reduced its fair share from 1850 units to not more
than 500, a reduction of 1350 units, or nearly seventy-five
percent.

Thus, with the exception of the 1000 cap limit in Carlton
Homes and the low income restriction on credits in Bernards Town-
ship, the courts have been reluctant to find that COAH’s actions
fail to satisfy the constitutional obligation. Given this clear policy
of deference, combined with the broad range of reasonable ac-

263 Carlton Homes, Inc. v. COAH, 244 N,J. Super. 438, 448, 582 A.2d 1024,
1029 (App. Div. 1990).

264 Id. at 449, 582 A.2d at 1030.

265 |d at 452, 582 A.2d at 1032.
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ceptability in fair share methodologies, the courts have upheld
COAH'’s determinations in all but the most flagrant cases.

2. Realistic Opportunity

In Mount Laurel 11, the supreme court defined “affirmative”
as being those actions the municipality would undertake and “‘re-
alistic opportunity” as the likelihood that low and middle income
housing will in fact be constructed.?6® It is clear that Mount Laurel
II achieved significant results. The Mount Laurel III decision
quantified these results as follows:

As of the time we entertained oral argument on the case
before us (January 6 and 7, 1986), some twenty-two Mount
Laurel cases had reached virtually final settlement. The total
fair share under those settlements was in excess of 14,000
units: given the terms of these settlements, it is highly prob-
able that a substantial portion will be built. Given the sensitiv-
ity and dedication of the three Mount Laurel judges, we have no
doubt that our directions in Mount Laurel II were honored
scrupulously and that every development they allowed sub-
stantially conformed to sound zoning and planning and would
have no substantial adverse environmental impact.?¢”

The current issues are whether municipalities have taken action
since Mount Laurel III and, if so, whether any such action has re-
sulted in final fair share settlements that stand a realistic opportu-
nity of actually being built. According to COAH’s Monthly Status of
Municipalities Report, issued in April 1992, 176 municipalities have
voluntarily participated and 133 municipal housing elements have’
received substantive certification as of March 31, 1991; the result
has been 17,365 fair share units.

The judiciary has facilitated these results through its deference
and support of COAH as it implements the statutory scheme for
meeting fair share obligations under Mount Laurel. It has also
sought to facilitate a realistic opportunity in two specific cases,
Holmdel Builders Association v. Holmdel Township?®® and Tocco v. Council
on Affordable Housing.**°

In Holmdel Township, several municipalities seeking to provide a
realistic opportunity for the construction of affordable housing
adopted ordinances imposing fees on developers as a condition for

266 Mount Laurel 11, 92 N.J. at 260-61, 456 A.2d at 442.
267 Mount Laurel 111, 103 N J. at 64, 510 A.2d at 654.
268 121 NJ. 550, 583 A.2d 277 (1990).

269 242 N.J. Super. 218, 576 A.2d 328 (App. Div. 1990).
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development.?’® The municipalities also set up affordable housing
trust funds and dedicated the developers’ fees to such trusts.2”!
These ordinances were challenged by several builders’ associations
as ultra vires, an invalid tax, a taking without just compensation and
a denial of due process.?”?

The Holmdel Township court defined the primary issue as
whether there is statutory authority in the Fair Housing Act, Munici-
pal Land Use Law and general governmental police power that em-
powers a municipality to erect affordable housing development fees
as a prerequisite for development approval.?’® The supreme court
characterized the ordinances at issue as affordable housing linkage
ordinances. The court found that developers must make an effort to
finance affordable housing construction as a precondition to ob-
taining a building permit or gaining access to density bonuses.2’*
The court further opined that Holmdel’s ordinance grants develop-
ers the opportunity of actually constructing lower income housing
units.2’> Proponents of such linkage fees argued that

commercial developments increase the need for housing in

general and thus for affordable housing [and that] any land

that is developed for any purpose reduces the supply of land
capable of being used to build affordable housing.

[Clommercial development . . . consume(s] land, water, and

sewerage capacity that could otherwise be devoted to or held

for the satisfaction of the municipality’s lower-income-housing

obligation.?7®

The court agreed with this reasoning and found that there was a
reasonable relationship between the development fees and an au-
thorized purpose, i.e., the providing of a realistic opportunity for
the development of affordable housing. The supreme court deter-
mined that the development fees can be analogized to mandatory
set-asides.?’”” In addition, the court found that it was fair and rea-
sonable for the fee requirements to be imposed upon private devel-
opers as they possess, enjoy and consume the land that comprises
property which can be used for housing stock.?’® Accordingly, the
Holmdel Township court concluded that development fees, as

270 Holmdel Township, 121 N.J. at 561-62, 583 A.2d at 282-83.
271 Jd. at 556, 583 A.2d at 280.

272 Id.

273 Id. at 558, 583 A.2d at 281.

274 Id. at 564, 583 A.2d at 284.

275 4.

276 ]d. at 565-66, 583 A.2d at 284, 285.

277 Id. at 573, 583 A.2d at 288 (citation omitted).
278 4.
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mandatorily defined, do not violate COAH requirements, satisfy
standards of reasonableness as well as meet FHA requirements.?”®
The court interpreted them to be other methods suggested by the
municipality.?8°

The court deferred to the legislature, however, by stressing that
the Fair Housing Act leaves specificities of compliance under the
Mount Laurel doctrine with COAH, the Council having the sole re-
sponsibility for implementation and development of the state’s af-
fordable housing policy.?®' The supreme court then proceeded to
point the way for COAH by determining that administrative
rulemaking would satisfy the interests of fairness and due process,
and that, to comply with the FHA inclusionary-zoning measures, the
agency’s rulemaking must reasonably fulfill its legislative pur-
poses.?®® Finally, the court stated that COAH should promulgate
standards for development fees in order that municipalities have
guidelines to consider how to employ the fees as exclusionary-zon-
ing devices, under the FHA, when designing their housing
elements.?®?

Thus, after reiterating the Mount Laurel II goal of encouraging
municipalities to fashion other means of satisfying fair share obliga-
tions,?®* the Holmdel Township court was more than willing to affirm
the municipal efforts directed toward that end. While there was no
provision in the Act that explicitly empowered COAH to approve
development fees, neither was there an explicit prohibition. The
Holmdel Township court analogized development fees, which had
been judicially established in Mount Laurel II, to mandatory set-
asides?®® and found that these were the primary method of spurring
a municipality’s willingness to comply.28¢

The court determined that there was a rational relationship be-
tween the development fee and the legislative and constitutional
goal of providing a realistic opportunity for housing. The Holmdel
Township court then proceeded to craft the basis of COAH’s author-
ity to approve such development fees through the agency’s rulemak-
ing powers.

279 Id. at 574, 583 A.2d at 289 (quoting N.J. STAT. ANN. § 52:27D-311 (West
1986)).

280 14

281 Id. at 576, 583 A.2d at 290 (citation omitted).

282 4 at 578, 583 A.2d at 291.

283 Id, at 579, 583 A.2d at 291.

284 Id. at 556, 583 A.2d at 280 (quoting Mount Laurel 11, 92 N.J. 158, 265-66, 456
A.2d 390, 445 (1983)). ’

285 Id at 573, 583 A.2d at 288.

286 Id at 563, 583 A.2d at 283.
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COAH has since promulgated rules that establish procedures
for retaining development fees.?®” The rules require municipalities
to submit such ordinances to COAH for review and approval. To
provide relief to the Holmdel Township municipalities, the rules estab-
lished procedures whereby municipalities that collected develop-
ment fees for affordable housing trust funds prior to the Holmdel
Township decision could retain such funds. Consequently, by estab-
lishing the authority upon which COAH could approve affordable
housing linkage fees, the supreme court clearly facilitated a realistic
opportunity for the construction of affordable housing.

In Tocco, the court also sought to provide such a realistic oppor-
tunity by upholding an eighteen-month development moratorium
designed to preserve scarce land resources for affordable hous-
ing.?®® The plaintiff-builder in Tocco appealed COAH’s order re-
straining Cherry Hill from giving a development approval for a two-
plus acre parcel.?®® COAH based its determination on its adminis-
trative rules,?®® which derived their substantive authority from
Mount Laurel I1II. In Mount Laurel I1I, the supreme court remarked
that COAH is vested with the authority to require a municipality to
provide for the preservation of resources essential in the Mount Lau-
rel formula.?°' Thus, relying on Mount Laurel III, the Tocco court fa-
cilitated a realistic opportunity by upholding a development
moratorium designed to preserve the necessary land resources upon
which affordable housing could be constructed.

On the other hand, the courts have been willing to defer to
COAH’s approval of measures that, opponents claimed, would not
result in a realistic opportunity. In Carlton Homes, the plaintiff devel-
opers challenged COAH’s accessory apartment rule®**® as invalid
under a theory that the rule lacked provision for realistic opportuni-
ties in the creation of units absent other incentives.??* That rule
established a pilot program whereby municipalities can satisfy their
fair shares by promulgating zoning schemes that create accessory
apartments in not more than three percent of dwelling units in indi-
vidual municipalities that are good enough to convert to accessory

287 See N.J. ApmiIN. CobE tit. 5, § 5:91-15.1 (1992).

288 Tocco v. Council on Affordable Housing, 242 N_J. Super. 218, 224, 576 A.2d
328, 331 (App. Div. 1990).

289 Jd. at 221, 576 A.2d at 329.

290 See N.J. ApmiN. CopE tit. 5, § 91-11.1 (1986).

291 Mount Laurel 111, 103 NJ. at 61, 510 A.2d at 653.

292 See N.J. ApmiN. CODE tit. 5, § 92-16.1 (1989).

293 Carlton Homes, Inc. v. COAH, 244 N]J. Super. 438, 454, 582 A.2d 1024,
1033 (App. Div. 1990).
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apartments, 2%

The Carlton Homes court determined that deference was particu-
larly appropriate because COAH was implementing new and inno-
vative legislation.??®> Moreover, the court appeared satisfied that
adequate safeguards were in place because if the accessory apart-
ment rule failed to provide a realistic opportunity within two years,
the municipality would have to pursue alternative methods of meet-
ing the obligation.?%¢

Thus, the evidence of these three cases is encouraging. The
Holmdel Township court, in a creative way, established the basis for
upholding affordable housing linkage fees that were designed to
provide a realistic opportunity for the actual construction of lower
income housing. In Tocco, the appellate division clearly preserved
the realistic opportunity by upholding COAH’s eighteen-month
moratorium. In Carlton Homes the court was willing to let COAH
experiment, with sufficient safeguards, in determining what mecha-
nisms would, in fact, produce a realistic opportunity.

It is too soon to decide whether the concept of realistic oppor-
tunity will continue to be viable. Thus far, the judiciary has sought
to create and preserve realistic opportunities for the construction of
affordable housing. Clearly, continuing efforts will be required.

3. Implementation/Enforcement

In Mount Laurel I1I, the supreme court recognized that “‘the
municipalities’ strong preference [is] to exercise their zoning
powers independently and voluntarily as compared to their open
hostility to court-ordered rezoning . . . .”’2°” The court clearly
believed that the Mount Laurel doctrine’s goal would be best
served through voluntary compliance with the statutory scheme
of the Fair Housing Act, which enjoyed a significant measure of
public and municipal acceptance.?*® The court premonished,
however, that if the Act prolongs resolution of the issues
presented, the courts will again be forced to render help.?%?

Implementation of a constitutional obligation such as Mount
Laurel is an undertaking of enormous proportion. It is not
enough to establish the principle or to define the statutory

294 Id. (quoting N.J. STAT. ANN. tit. 5, § 92-16.2(b) (1989)).
295 Id. at 455, 582 A.2d at 1033-34.

296 4. at 455-56, 582 A.2d at 1034.

297 Mount Laurel 111, 103 N J. at 22, 510 A.2d at 632.

298 Id. at 22-23, 510 A.2d at 632-33.

299 Id at 23, 510 A.2d at 633.
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scheme. Nor is the establishment of an administrative agency
sufficient. Successful compliance with the constitutional obliga-
tion will require continued and determined enforcement by both
COAH and the courts. By analogy, the federal courts, nearly
forty years after Brown v. Board of Education,?*° are still in the busi-
ness of enforcing school desegregation plans that seek to comply
with the landmark case’s constitutional principles. It would be
naive to think that the simple passing of a law and the establish-
ing of an administrative agency would spur municipalities to
comply with the constitutional mandate of Mount Laurel.

The problems of implementation are twofold. First, with re-
spect to those municipalities that have chosen to participate
through COAH, have the courts been willing to ensure compli-
ance? In Treste 11, the court signaled its willingness to impose
costs on municipalities that grossly pervert the process. In Cherry
Hill Township, the court accepted the return of a case for COAH
where administrative remedies were exhausted without resolving
the issue and reinstated its Mount Laurel II procedure for han-
dling such litigation. Finally, in Hasbrouck Heights,*®' the court
upheld COAH’s determination that its substantive certification
could be amended, contrary to the mediated agreement, where
subsequent legislation relevant to the case would bar imposition
of a mediated provision.

Second, how can the courts ensure compliance by those mu-
nicipalities that have chosen not to participate in COAH’s proce-
dures? Such municipalities do not escape a fair share obligation
to provide a realistic opportunity by virtue of their non-participa-
tion. That certain municipalities are non-participants suggests
the need for monitoring with enforcement action likely to follow.

In Trieste 11, the appellate division demonstrated that sanc-
tions are appropriate for municipalities that subvert the Mount
Laurel process. Gloucester Township sought transfer from the
courts to COAH less than three weeks after the issue of site suit-
ability was adjudicated in the plaintiffs’ favor.?®? The appellate
division held that the trial court should not have exercised its
power to impose costs on the Township as a condition of
transfer.

300 Brown v. Board of Education, 347 U.S. 482 (1954) and Brown v. Board of
Education, 349 U.S. 294 (1955).

301 In the Matter of Petition for Substantive Certification of the Borough of Has-
brouck Heights, A-4149-89T2, A-4939-89T2 (N.J. App. Div. June 25, 1991), certif.
denied, 127 N.J. 554, 606 A.2d 367 (1991).

302 Id. at 187, 521 A.2d at 865.
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The court issued a stern reminder:

The [Mount Laurel III] court made it clear, however, that once
a municipality transferred its case to the Council an attempt by
it to return the case to court shortly before the Council was to
take final action “would constitute a gross perversion of the
purposes of the Act, as well as an imposition on both the
courts and the Council.”

Thus by moving to transfer, Gloucester essentially sub-
mitted to the ultimate jurisdiction of the Council. Should it
later attempt to return the case to court, the court could then
consider the imposition of costs.?%3

In Cherry Hill Township, the court took the next step and ac-
cepted the Cherry Hill case, back from COAH, for adjudication.
The Township initially transferred its Mount Laurel case from the
court to COAH in January, 1986. After exhausting COAH’s admin-
istrative remedies, Cherry Hill sought to modify its mediated agree-
ment by reinstating techniques eliminated through mediation that
were thought to be objectionable.?®* COAH denied the township’s
motion to amend and granted substantive certification based on the
mediated plan.?®®> When Cherry Hill refused to adopt the necessary
condition for implementation of the mediated housing element,
COAH revoked substantive certification and returned the case to
the courts.>%®

Cherry Hill sought to appeal COAH’s action, but the appellate
court found that no resolution of the exclusionary zoning complaint
was present and that COAH’s order continued to be interlocutory,
unappealable unless granted leave.3*” The court then characterized
COAH’s proceedings as a temporary proceeding outside the court
system attempting to resolve the questions presented under the
FHA framework.?®® The court noted it temporarily suspended the
litigation and that, if the Council’s actions failed, court adjudication
would resume.?*® Referring to Mount Laurel II's condemnation of
‘“appeal-engendered delay,” the court saw no reason to deviate
from the approach established in Mount Laurel 11, that being a pro-
ceeding followed by a lone appeal.®'® Finally, before dismissing

303 Jd. (quoting Mount Laurel I1I, 103 N J. at 58, 510 A.2d at 651).

304 Fair Share Housing Ctr., Inc. v. Cherry Hill Township, 242 N J. Super. 76, 79,
576 A.2d 24, 26 (App. Div. 1990).

305 Jd

306 [4. at 80, 576 A.2d at 26.

307 Id at 81, 576 A.2d at 27 (citations omitted).

308 [d. at 82, 576 A.2d at 27.

309 I4

310 Id., 576 A.2d at 27, 28.
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Cherry Hill’s appeal as interlocutory, the Cherry Hill Township court
observed that a municipality’s attempt to use the appellate process
to achieve delay was an unacceptable result.®!!

At issue in Hasbrouck Heights was COAH’s controversial determi-
nation that a municipality must evaluate improved sites of two acres
or less upon the owner’s stipulation that the site will be developed
with lower income affordable housing.?'? In Hasbrouck Heights, there
was existing housing that would be demolished to make way for a
greater number of affordable units. In response to this politically
unacceptable outcome, the legislature enacted Chapter 142, which
provides that the Fair Housing Act is not to be interpreted to man-
date that a municipality must satisfy a portion of its fair share obliga-
tion with property of two acres or less on which a habitable
residence is located that would be slated for demolition.?!?

During the mediation, the Borough reluctantly agreed to re-
zone a tract of less than one acre containing three two-family houses
to permit construction of 45 market value units in exchange for the
developer’s agreement to pay the Borough $180,000 for rehabilita-
tion of existing housing.?'* COAH granted substantive certification
to the mediated agreement. The Borough’s attempt to adopt the
necessary ordinances was at first defective, however, and was subse-
quently challenged by local opposition. Accordingly, Hasbrouck
Heights, like Cherry Hill Township, moved to amend the substan-
tive certification. As in Cherry Hill Township, COAH denied the mo-
tion and returned the matter to the law division, an action that the
Borough appealed. In the interim the above amendment to the Fair
Housing Act was enacted. Hasbrouck Heights successfully peti-
tioned COAH to restore the Borough’s certification, absent the pre-
vious requirement that appellants’ site be utilized in its housing
element.?'® The Hasbrouck Heights court held that the amendment of
the terms of the substantive certification was allowed.?'® The court
reasoned that:

COAH furthered a Legislative policy expressed in c. 142.

Moreover, elimination of appellants’ project did not impair

the policies behind the FHA because the project provided no

311 Id. at 83, 576 A.2d at 28.

312 In the Matter of Petition for Substantive Certification of the Borough of Has-
brouck Heights, A-4149-89T2, A-4939-89T2, at 6 (N.J. App. Div. June 25, 1991),
certif. denied, 127 N.J. 554, 606 A.2d 367 (1991).

313 J4

314 Jd. at 2-3.

315 Id. at 5 (citation omitted).

316 Id at 9.
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low or moderate income housing. Appellants only contribu-
tion to the affordable housing goals of the FHA was through a
payment of $180,000, an amount the Borough now agrees to
fund.3?

It is remarkable that there are so few cases dealing with enforce-
ment action upon the exhaustion of COAH’s administrative reme-
dies and the presence of unresolved issues. This development may,
in part, be related to the second aspect of the enforcement problem
discussed above, namely that municipalities seeking to avoid com-
plying with their constitutional obligation will most likely not par-
ticipate in COAH’s procedures. In those limited cases where the
court has been called upon to take enforcement action, municipali-
ties have responded appropriately.

One may anticipate that there will be more cases like Hasbrouck
Heights as Mount Laurel’s implementation phase produces analogous
and politically unacceptable results. This trend is more likely to oc-
cur when the economy improves and more housing is developed.
Moreover, it is likely to occur when the State Development and Re-
development Plan is released in 1993. The Plan will likely impose
greater fair share numbers in many instances and, thus, create fair
share obligations in municipalities where none previously existed.

V. CONCLUSION

Several conclusions may be drawn from the above analysis of
post-Mount Laurel III litigation. First, the judiciary has deferred,
to a significant extent, to the legislature, COAH and the statutory
scheme for meeting the Mount Laurel constitutional obligations.
The judiciary has adopted COAH’s methodologies as its own in
cases that remain in the courts. The courts have upheld COAH’s
procedural and substantive rules and, in so doing, have indicated
that deference to COAH is particularly appropriate due to the
agency’s implementation of new and innovative legislation.?'8
Only when COAH’s rules are plainly contrary to the Fair Hous-
ing Act have the courts invalidated COAH’s rules, and then only
in two instances.?!?

Second, less clear is the extent to which the courts have re-

317 Id. at 9-10.

318 See, e.g., Van Dalen v. Washington Township, 120 N J. 234, 576 A.2d 819
(1990); Carlton Homes, Inc. v. COAH, 244 N J. Super. 438, 582 A.2d 1024 (App.
Div. 1990), Hills Development Co. v. Bernards Township, 229 N.J. Super. 318, 551
A.2d 547 (App. Div. 1988).

319 See Bernards Township v. Department of Community Affairs, 233 N,J. Super.
1558 A.2d 1 (App. Div. 1989) (restriction of credits to lower income housing units);
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treated from the Mount Laurel field. The available evidence, in
the form of published opinions, suggests that courts have re-
duced their involvement in Mount Laurel cases. There are, how-
ever, only three post-Mount Laurel III supreme court and twelve
appellate court decisions. The courts have made an effort to fa-
cilitate the transfer of cases to COAH by not requiring payment
of costs as a condition of transfer. Moreover, the courts have
removed the award of attorney’s fees as an incentive in Federal
Fair Housing Act/Mount Laurel claims. The judiciary has been
willing to re-enter the field, however, where recalcitrant munici-
palities seek to pervert the process.

There is no evidence available regarding the number of
cases that the courts have handled involving municipalities that
chose to refrain from participating in COAH’s procedures Ac-
cordingly, a thoroughly informed conclusion concerning the ex-
tent to which the judiciary has withdrawn from the Mount Laurel
field cannot be drawn. It is reasonable, however, to suggest that
where municipalities have elected to participate in COAH’s pro-
cedures the courts have significantly reduced their involvement
and deferred to COAH.

Third, the judiciary has sought to ensure that Mount Laurel’s
constitutional obligations are met, recognizing that there is a rea-
sonable range of actions that pass constitutional muster. The
available evidence demonstrates that there are significantly fewer
fair share obligations under the Fair Housing Act/COAH ap-
proaches than under Mount Laurel II methodologies. While per-
mitting COAH some latitude in identifying what methodologies
constitute realistic opportunities, the courts have been willing to
rebuke COAH for seeking to institute a 1000 unit per se limit on
a municipal fair share. The courts have also been willing to take
necessary enforcement actions in cases where municipalities have
exhausted COAH’s administrative remedies.

Finally, with respect to the future role of the courts, it is rea-
sonable to posit that the judiciary will increase its involvement in
the Mount Laurel field. Such involvement is likely for several rea-
sons. First, there is ample precedent for judicial involvement.
Second, objective events are likely to require the courts’ involve-
ment. Third, policy considerations suggest the need for further
involvement.

In Mount Laurel 111, the supreme court warned that it would

Carlton Homes, Inc. v. COAH, 244 N,J. Super. 438, 582 A.2d 1024 (App. Div.
1990) (1,000 unit cap on municipalities’ fair share obligations).
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re-enter the field if the Fair Housing Act resulted only in delay.
Indeed, the appellate division has demonstrated its willingness to
do so, especially in cases involving recalcitrant municipalities
such as Cherry Hill*?° and Gloucester Township.??! Thus, there
is both a basis and a willingness for the courts to re-enter the
Mount Laurel field.

Several events that will occur in the near future will create
conflicts that may need to be resolved by the courts. In 1993, the
State Plan is due to be completed and, soon thereafter, the six-
year statutory repose from Mount Laurel litigation will begin to
expire for a number of municipalities. In Van Dalen, the supreme
court, for largely pragmatic reasons, upheld COAH’s decision to
continue to use the outdated SDGP in the absence of the new
State Plan.??? In 1993, with a completed State Plan, COAH will
be compelled, by both the Act and Van Dalen, to apply it. The
State Plan will reflect more than a decade of growth and develop-
ment throughout the state. As a result of this development, fair
share obligations will be increased for many municipalities and
imposed on other municipalities that were never before obligated
under Mount Laurel.

Consequently, the State Plan will provide developers and
housing coalitions with a basis for seeking to assert higher fair
share obligations. Municipalities, which may be expected to op-
pose the imposition of higher fair share obligations, may find
themselves vulnerable to litigation as the six-year statutory re-
pose expires. To the extent that the economy improves during
this period the increased housing demand will create yet another
pressure. Thus, the confluence of the State Plan’s completion,
the expiration of the six-year repose for litigation and improved
economic conditions will most probably inspire a new round of
litigation.

Policy considerations also suggest judicial involvement. The
voluntary nature of COAH’s procedures will likely emerge as an
issue after the State Plan’s release. According to COAH’s statis-
tics, only 176 municipalities have participated in its procedure.
COAH estimates that an additional seventy municipalities have
gone to court and then settled instead of availing themselves of

320 See Fair Share Housing Ctr. v. Cherry Hill Township, 242 N.J. Super. 76, 576
A.2d 24 (1990).

321 See Trieste, Inc., II v. Gloucester Township, 215 N.J. Super. 184, 521 A.2d
864 (1987).

322 Van Dalen v. Washington Township, 120 N.J. 234, 576 A.2d 819 (1990).
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the COAH procedure. Accordingly, there are approximately 320
municipalities that have neither participated through COAH nor
resolved their case in court. Once the State Plan is released, mu-
nicipalities that do not have a regional fair share obligation can
be identified and subtracted from this group of approximately
320.

The issue of the remaining municipalities, which may
number as many as fifty percent of New Jersey’s 567 municipali-
ties, will have to be considered. To the extent that these munici-
palities have not addressed their constitutional obligation under
Mount Laurel, the courts may be compelled to act. In Carlton
Homes, the appellate division indicated that it could not have been
the legislature’s intention that municipalities would be placed in
such an unwavering position?® by virtue of the 1000 per se fair
share limit. Faced with a voluntary non-participation rate as high
as fifty percent, the judiciary may be forced to deal with the issue
of whether the legislature could have intended such a disparate
effect. An even more/compelling concern is whether it is possible
under COAH and the Act, to meet the constitutional obligation
imposed by Mount Laurel if as many as half of all municipalities do
nothing.

323 Carlton Homes, 244 NJ. Super. at 453, 582 A.2d at 1033.



