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Life Imprisonment in Indonesia: Is Its Use 

Appropriate in the National Criminal 
Justice System? 

Go Lisanawati 

7.1 Theoretical Background 
and Introductory Overview 

Whether life imprisonment is appropriate in Indonesia, must be under-
stood against the background of the general principles of criminal law 
and constitutional law that are emerging in this country. In theory, crim-
inal law in Indonesia is based on the principle of legality. Article 1(1) 
of the Indonesian Penal Code provides that no action shall be punished 
unless under the prior statutory penal provision. The definition of crimes 
must be precise, unambiguous, and usable. That definition must permit 
us to determine who is and who is not a criminal (Reid, 1985, p. 6).  
The definition of punishment, the reasons for its imposition and the 
manner of its enforcement must also meet the standards of precision,
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unambiguity and usability. A problem often occurs when criminal law is 
imposed in practice by a court of law, for, in order to know whether the 
decision to impose it meets the standards of legality, it is also necessary to 
know the judge’s reasoning for convicting the accused person and then 
punishing him or her with a specific sanction. 

In addition, according to the requirements of the rule of law, crim-
inal law must abide by certain substantive principles to ensure that it 
does not punish conduct that should not be criminalized, lest it becomes 
simply a tool of repression, rather than healing (Lisanawati, 2013). This 
requires in the first instance that only serious offences should be punished 
with severe penalties. As will be explained in more detail below, life 
imprisonment in Indonesia, as elsewhere, is a severe penalty. 
Theorists of punishment often dispute what purpose sentences should 

emphasize. Classical theorists focused on retribution, arguing that the 
state has the right to impose severe penalties, particularly for serious 
offences, because criminals undermine the most fundamental protected 
legal rights and interests of other members of society. The absolute theory 
or the theory of revenge (retaliation), which is the basis of the classical 
theory, consists of subjective and objective revenge. In short, personal 
revenge focuses on the perpetrator’s fault (mens rea), while objective 
vengeance focuses on sanctioning the action that the perpetrator carried 
out (Hiariej, 2014, p. 32). The relative theory places the emphasis of 
punishment on efforts to prevent crime aimed both at the individual 
who commits an offence (specific prevention) and wider society (general 
prevention). 

Indonesia is developing what it calls a combination theory, which 
includes both absolute and relative elements. In its development, several 
other theories of punishment have been combined. It is what Hiarej 
(2014, p. 35) calls a contemporary theory. The modern, Indonesian 
combination theory includes a further (relative) purpose, namely reha-
bilitation, which should enable prisoners to change and internalize new 
norms so that they can return to society and no longer repeat evil deeds 
(Hiarej, 2014, p. 35). Rehabilitation should have the same crime reduc-
tion effect as specific prevention. However, it recognizes the human 
dignity of persons in prison and seeks to give them opportunities to 
improve while serving their sentences.
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The current Penal Code of Indonesia does not deal directly with the 
purposes of punishment or how it should be implemented. However, 
Article 51 of the proposed new Bill on the Indonesian Penal Code 
(September 2019 draft) begins to develop these ideas by putting forward 
a model of sentencing that must have the purpose of social protection, 
but at the same time, also has to protect and correct (rehabilitate) the 
perpetrator of a crime. 
The analysis of life imprisonment in this chapter refers to the emerging 

Indonesian combination sentencing theory. The analytical method used 
in this study is normative juridical research, using secondary data 
obtained from library research results and supported by processed infor-
mation from various articles. 
The chapter proceeds to set out the offences that can be punished by 

life imprisonment, both in the Penal Code and other specialist legislation, 
and considers whether it is justifiable to make life imprisonment a poten-
tial punishment for all these offences. It then turns to the question of 
how the courts can and should use their powers of imposing life impris-
onment, both within the framework of the existing law and following 
amendments to the Penal Code that are expected to be introduced 
shortly. Particular attention is paid to how life-sentenced prisoners, who 
have no right to be considered for parole in the same way as pris-
oners serving fixed terms, can still be released through a legally complex 
clemency system. Finally, the paper looks at the evidence that suggests 
that in practice the Indonesian penal system does not provide adequately 
for life-sentenced prisoners to prepare for their release. More generally, 
it concludes that, for life imprisonment to meet emerging Indonesian 
standards, there should be automatic consideration of all life-sentenced 
prisoners for release on parole by an independent body, and that all such 
prisoners should be given opportunities to rehabilitate themselves while 
in prison.
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7.2 Offences Punished by Life Imprisonment 

The Indonesian Penal Code clearly makes provision for life imprisonment 
as a recognized form of punishment. It does so through the combination 
of articles 10 and 12. Article 10 lists ‘imprisonment’ as the second of 
five basic punishments. (The other basic punishments are capital punish-
ment, light imprisonment, privileged treatment (custodia honesta), and  a  
fine). 

Article 12 refers to life imprisonment by distinguishing imprisonment 
into two subcategories: fixed-term imprisonment and life imprisonment. 
The former may not exceed 20 years, while life imprisonment may only 
be imposed if the offence is serious enough to justify a sentence of death 
or a fixed term of more than 15 years. This may change, if the current Bill 
on the Indonesian Penal Code is implemented. In the future, if there is an 
option between the death penalty and life imprisonment or a sentence 
to 15 years in prison, imprisonment for a fixed term of 20 years may 
be imposed (Article 68 (3) of the Bill on the Indonesian Penal Code 
September 2019 draft). This article implies that Indonesia wishes not to 
impose severe punishments but will choose lighter sentences than capital 
punishment and life imprisonment where possible. 
In addition, for life imprisonment to be legal, the rule of law requires 

clear provisions that allow a life sentence to be imposed following 
the conviction for specified offences. Several articles in the Indonesian 
Penal Code and several specific laws (outside of the Penal Code) duly 
provide for the perpetrators of certain crimes to be punished with life 
imprisonment. Table 7.1 lists the offences that are punished with life 
imprisonment in terms of the Code. This table also indicates where life 
imprisonment is the only option that a court has following a convic-
tion for these offences, or whether the death penalty or alternatives to it 
are also possibilities. The offences for which life imprisonment may or 
must be imposed in terms of the penal code are typical of those serious 
offences for which life sentences are imposed around the world (van Zyl 
Smit & Appleton, 2019).
Table 7.2 lists the offences for which life imprisonment can be 

imposed outside the Penal Code. They encompass a wide range of 
offences, including some that the Indonesian authorities regard as
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transnational and sophisticated crimes that require the possibility of a 
sentence as severe as life imprisonment.

Indonesian scholars have identified the characteristics of sophisticated 
crimes, which justify their being punished by a penalty as severe as life 
imprisonment (if not capital punishment). Those are that the crimes 
may have a transnational element, and that persons committing them 
use sophisticated tools and methods, and these crimes potentially create 
enormous losses and undermine recognized legal norms. Other charac-
teristics are that particular expertise is required of law enforcers to handle 
them, and that they are expensive to eradicate and prosecute, requiring 
legal intelligence assistance to the investigation and prosecution process 
(Hamzah, 1991, p. 47; Waluyo, 2004, p. 2). Most debated among 
the ‘sophisticated crimes’ are those involving drugs which Indonesia, 
as well some other Asian states, punishes very harshly including with 
sentences of life imprisonment, and in some instances, death. In 2014, 
the Indonesian President, H.E. Mr. Joko Widodo stated that for drugs 
offenders, there will be no clemency. H.E Mr. Joko Widodo underlined 
that the threat posed to society by drugs (narcotics) is extraordinary. 
He mentioned that drugs have the power to destroy the next genera-
tion (Sajarwo, 2014). Drug trafficking has become a transnational and 
dangerous crime which targets the young. The continued application of 
the death penalty to drug crimes shows the commitment and seriousness 
of the State in its handling of narcotics cases in Indonesia (Anwar, 2016, 
p. 242). 

7.3 Imposing Life Imprisonment 

Once it has been established that courts in Indonesia may impose life 
imprisonment, the question remains whether, if they have the choice of 
imposing another sentence, they should do so. It is clear from Tables 7.1 
and 7.2, that the choice may be the ‘heavier’ sentence of death or the 
‘lighter’ sentence of a fixed term of imprisonment of 20 years. 
While this chapter is primarily about life imprisonment, life sentences 

in Indonesia cannot be discussed in complete isolation from the death 
penalty. Capital punishment is controversial, not least because if the state
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executes a convicted person, it fails in at least one of the sentencing objec-
tives, namely giving that person the possibility of rehabilitation so that 
they can lead a crime free life in the future. As we explained in Part 1 of 
this chapter, that objective is a key part of the emerging Indonesian penal 
philosophy. At very least, therefore, Indonesian courts could choose not 
to impose a sentence of death when they have the possibility not to do 
so. In practice, however, the courts struggle to implement this element 
of Indonesian penal philosophy. 
The National Legal Development Agency has commented that the 

current Penal Code does not mention the purpose of the execution of 
sanctions (punishments) or offer guidelines on how it should be done 
(BPHN, 2008, p. 11). Criminal charges are interpreted according to the 
views of law enforcement officers and judges, who may have different 
interpretations from one another. On the other hand, the procedures 
for imposing punishment in the Indonesian Penal Code is rigid. There 
is no difference between handling cases in which the death penalty or 
life imprisonment may be imposed (Article 340 Indonesian Penal Code ) 
and those where the death penalty or life imprisonment is not an option 
(Article 338 Indonesian Penal Code ). This often leads to difficulties in 
practice that can offend the sense of justice in society (BPHN, 2008, 
p. 11). 
There are some cases where judges have chosen to impose life impris-

onment rather than the death penalty. A prominent example is the 
recent case of Herry Wirawan, who, following conviction, was facing 
the death penalty, but the District Court decided on life imprisonment 
instead (court decision number 989/Pid.Sus/2021/PN.Bdg). Wirawan 
had sexually assaulted some of his female students, some of whom had 
subsequently become pregnant and given birth. He was found guilty of 
rape but argued, in order to gain sympathy, that the birth of the children 
meant that he should not be executed. The prosecutors, however, argued 
that he had committed a severe crime and that he should be sentenced to 
death. The Court decided on a lighter penalty than death and sentenced 
him to life imprisonment. It reasoned that in his case the provisions for 
sentencing for the offence with which he had been charged made the 
death penalty inappropriate. Since the crime committed by Wirawan was 
categorized as a serious crime, the court considered it should be punished
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by a sentence that would serve as a deterrent. In this regard life impris-
onment was a sufficiently severe penalty to have an appropriate deterrent 
effect. 

As this chapter was being completed, there was a further develop-
ment when, on 5 April 2022, the Appeal Court decided to cancel the 
life sentence and change it to the death penalty. (Ramadhan, 2022). 
However, it is still possible that further proceedings will follow, which 
could change the outcome again. 
Thus far, the focus has been on the imposition of life imprisonment. 

It has been assumed that life imprisonment, although a severe sentence, 
is less harsh than the death penalty. For this assumption to be true, 
much depends on how life sentences are implemented. Firstly, is there an 
appropriate framework for prisoners sentenced to life imprisonment in 
Indonesia to be considered for release? Secondly, do prisoners sentenced 
to life imprisonment have prison conditions that protect their basic 
human dignity, while providing them with opportunities to rehabilitate 
themselves, thus improving their prospects of release? 

7.4 Release from Life Imprisonment 

The Indonesian Penal Code gives no clear indication about what the 
current law is governing release, conditionally or unconditionally, from 
life imprisonment. Article 15 of the Code does deal with conditional 
release, but it applies only to release from fixed-term sentences after two 
thirds of the term have been served. It is clearly impossible however, 
to calculate prospectively what two thirds of a human life means! The 
result is that the Penal Code as it currently stands does not provide for 
life with parole sentences. Such sentences require that possible release 
on parole must be governed by clear law that operates independently of 
the discretionary powers of the head of state (van Zyl Smit & Appleton, 
2019). 
There is however clear provision in Indonesian law for individuals 

sentenced to life imprisonment to be subject to conditional release 
through the exercise of the presidential power of clemency. As the head 
of state, the President has the prerogative right to grant clemency in
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any case where the sentence is the death penalty, life imprisonment, 
and fixed-term imprisonment for two years as a minimum. This power 
cannot be challenged. Provisions governing clemency are to be found 
in the first instance in Article 14, paragraph 1 of the 1945 Constitu-
tion of the Republic of Indonesia. These provisions are supplemented by 
Law Number 5 of 2010 amending Law Number 22 of 2002 concerning 
Clemency. Clemency is a pardon in the form of changes, reductions, or 
abolition of the execution of a sentence for criminal offences granted by 
the President. Before clemency can be considered, a person must have 
been convicted of a crime and sentenced by a court decision that has 
permanent legal force (Clemency Law, Article 1, numbers 1 and 2). 
Clemency granted to prisoners must reflect justice, human rights protec-
tion, and legal certainty based on the Indonesian national philosophy of 
Pancasila1 and the 1945 Constitution of the Republic of Indonesia.2 The 
granting of clemency is not a judicial issue, and it is not related to the 
assessment of the sentencing judge’s decision. Clemency does not mean 
that the President intervenes in the judicial sector but simply that the 
President is exercising the prerogative right to grant pardons. Through 
clemency, the punishment of convicted persons can be changed, allevi-
ated, or reduced, or the obligation to serve a sentence imposed by a court 
can be abolished. Clemency does not eliminate the guilt of the convicted 
person and does not constitute a legal rehabilitation of the status of a 
convicted person into that of a person who has been found not guilty of 
the crime with which they were charged. 
According to Article 2, a convicted person can apply for clemency after 

being sentenced to death, life imprisonment, and temporary imprison-
ment for two years. As the law now stands, the convicted person can 
request clemency only once. Table 7.3 reveals that there is a significant

1 Pancasila is the Indonesia state ideology (philosophy) which is believed to epitomize the way 
of life of Indonesian people. Pancasila have five principles, that is. belief in one God, just 
and civilized humanity, Indonesian Unity, democracy under the wise guidance of representative 
consultation, and social justice for all the people of Indonesia. 
2 The Clemency Law does not set any clear indicators that the President must consider in 
granting or refusing the requested clemency. The reasons cannot be accessed publicly, and are 
not transparent. However, the Clemency Law does not require the president to be transparent 
and accountable regarding his decision. Lamintang (1984, pp. 287–288) has mentioned that 
there at least two reasons of granting clemency, that is, reason of justice and humanity. 
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difference between the regulation in Law Number 22 of 2002 and Law 
Number 5 of 2010 regarding the time of requesting clemency. 

Since 2010, there has been no possibility to request clemency for 
the second time. Furthermore, the Clemency Law describes the process 
of requesting clemency. According to Article 6 of the Clemency Law, 
convicted persons or their legal representatives or their families (with the 
convicted persons’ consent) may apply to the President. However, in a 
case where the convicted persons are to be punished by the death penalty, 
the family may submit a clemency application without the convicted 
person’s consent. Besides those parties who can initiate an application 
for clemency, Article 6A mentions that the Minister of Law and Human 
Rights can request the parties to apply for clemency on behalf of the 
interest of humanity and justice. The Minister is also authorized to 
research and carry out the application process for clemency and submit 
it to the President. 

As it is understood, clemency is the prerogative right of the President. 
However, the President will decide whether to grant the clemency or

Table 7.3 Differences in clemency provisions before and after amendment 

Aspects 
Law number 22 of 2002 
(before amendment) 

Law number 5 of 2010 
(after amendment) 

Number of times 
clemency can be 
requested 

Once, but with the 
exception 

once without exception 

Exception a. To the prisoners whose 
clemency applications 
have been rejected and 
have two years after the 
date of rejection of the 
pardon application, they 
can re-apply 

b. To the prisoners who 
have been granted 
clemency from the death 
penalty to life 
imprisonment, two years 
have passed from the 
date the Clemency 
decision is received 

There is no exception 
apply anymore 

Source Clemency Law, processed by author 
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reject it after listening to the Supreme Court’s views. Clemency may 
result in remission from the death penalty to life imprisonment and 
from life imprisonment to a fixed term of years. Once a sentence has 
been changed by the exercise of clemency from life imprisonment to 
fixed term, the prisoner concerned has a further possibility of conditional 
release, in the same way as a prisoner who was sentenced directly to a 
fixed term. Such conditional release implies that a conditionally released 
person may be returned to prison for failing to meet the conditions on 
which the release was granted. 
Figure 7.1 illustrates the operation of a pardoning mechanism under 

the Clemency Law, which must be initiated by an application from the 
convicted person. 

If the convicted person does not request a pardon, the President will 
not consider the matter. Under the Government Regulation Number 99 
of 2012 and Presidential Decree Number 174 of 1999, life imprisonment 
can be changed through remission from life imprisonment to temporary 
imprisonment. The general requirement for getting remission is clearly 
stated in the regulations.

Life Imprisonment 

Clemency Application 

Rejected  Granted 

Remission No release 

Released on Parole 

Article 15 of the Indonesian Penal Code 

Fig. 7.1 Life imprisonment and the clemency process (Source Clemency law, 
processed by the author) 
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In the future, following Article 69 of the proposed Bill on the Indone-
sian Penal Code, where a life-sentenced prisoner has served a minimum 
of 15 years in prison, the life sentence may be changed into a fixed term 
of 20 years by the President directly, through a presidential decree, after 
the Supreme Court has given consideration to the matter. The Bill on the 
Indonesian Penal Code can be counted as a reformative tool in Indonesian 
criminal law since this is a Bill drafted by the Indonesian Government 
itself, not a remnant of Dutch Colonialization. 

How life imprisonment is served in Indonesia needs to be rethought. 
Although there has been no direct research on the conditions under 
which life-sentenced prisoners in Indonesia serve their sentences, there 
is reason to doubt whether they have access to opportunities for rehabil-
itation. 

7.5 Conclusion 

Penal theories that are emerging in Indonesia provide the basis for a 
more humane approach to life imprisonment. However, to achieve this 
objective, changes to law and practice are required. Fewer forms of 
conduct should be subject to life imprisonment, and courts should be 
encouraged only to impose life sentences in the most severe cases. A 
clearer system of release for life-sentenced prisoners should be devel-
oped, which gives them a right to be considered for release on parole. 
Finally, more needs to be done to ensure that life-sentenced prisoners 
are granted opportunities to rehabilitate themselves in prison. To achieve 
this last goal there should be more empirical research undertaken on how 
life-sentenced prisoners are treated in prison, their regime, their experi-
ences, and what opportunities for self-improvement they have available 
to them in practice.
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