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T H E  NA T I O NA L  C O H ESI O N  A N D  I NT EG R A T I ON
(A M EN D M EN T )  B I L L ,  2022

A  B i l l  f o r

A N  A CT  of  Par l iament  to  am end  the  N at ional  Cohesion
and  I ntegr ation  Act ,  2008  and  for  connected
p u r p o ses

ENACTED  by  the  Parliament  of  Kenya  as  follows—
1.  This  Act  may  be  cited  as  the  National  Cohesion

and  Integration  (Amendment)  Act ,  2022.
2.  Sect ion  2  of  the  N ational  Cohesion  and

Integration  Act ,  2008  (in  this  Act  referred  to  as  “ the
principal  Act” )  is  amended—

(a)  in  the  def inition  of  “Commission"  by  deleting  the
word  “ by”  and  substituting  therefor  the  word
“ under” ;

(b)  in  the  def inition  of  “ethnic  group”  by  inserting
the  words  “ ancestry ,  social  or  cultural
experience,  language  or  dialect”  immediately
after  the  words  “or  national  origins” ;

(c)  in  the  definition  of  “ethnic  relations”  by  inserting
the  word  “social”  immediately  after  the  word
“ tri bal ” ;

(d)  by  deleting  the  definition  of  “ Minister” ;

(e)  by  inserting  the  following  new  definitions  in
proper  alphabetical  sequence  —

Cabinet  Secretary”  means  the  Cabinet  Secretary  for
the  time  being  responsible  for  matters  relating  to  cohesion ,
integration,  peace-building  and  conflict  management;

public  officer”  has  the  meaning  assigned  to  it  under
A rt icle  260  of  the  Const itut ion ;  and

“ Pub l i c  Ser v ice  C om m ission”  m eans  the  Publ ic
Serv ice  Commission  establ ished  under  A rticle  233  of  th e
C onst i tu t ion .

3.  Section  3  of  the  Principal  Act  is  amended —
(a)  in  subsection  ( 1)  —

Short  t i t le .

A mendm ent  o f
sect io n  2  o f  N o  12
0 1 200 8 .

a

a

A mendm ent  o f
sect ion  3  o f  N o  12
o f  200 8 .
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(i)  by  inserting  the  words  “directly  or
indirectly”  immediately  after  the  word
“ person”  in  the  opening  statement;

(ii)  by  inserting  the  words  “or  she”  immediately
after  the  word  “ he”  wherever  it  appears  in
paragraph  (a);

(iii)  by  inserting  the  words  “or  she”  immediately
after  the  word  “ he”  wherever  it  appears  in
paragraph  (b);

(b)  in  subsection  (2)  by  deleting  the  word  “he”
wherever  it  appears  and  substituting  therefor  the
words  “ the  person” .

4.  Section  4  of  the  Principal  Act  is  amended  by
deleting  the  opening  statement  and  substituting  therefor
the  fol lowing  new  opening  statement—

“A  person  discriminates  against  another  person  by
way  of  victimization  in  any  circumstances  relevant  f o r  t h e

purposes  of  this  Act  if  the  person  treats  the  person
victimized  less  favourably  than  he  or  she  treats  or  w o u l d

treat  other  persons,  and  does  so  by  reason  that  the  p er so n
v ict im i zed  has— ”

5.  Section  6  of  the  Principal  Act  is  amended  in
subsection  ( 1)  by—

(a)  deleting  the  word  “ he”  appearing  immediately
after  the  word  “grounds”  in  the  opening
statement  and  substituting  with  the  words  “ the
person” ;

(b)  deleting  the  word  “him”  appearing  immediately
after  the  words  “ environment  for”  in  paragraph
(b)  and  substituting  therefor  the  words  “ that  other
person” .

6.  Section  7  of  the  Principal  Act  is  amended  —
(a)  in  subsection  (1)  by  inserting  the  words  “and

shall  afford  adequate  and  equal  opportunities  for
appointment,  training  and  advancement  at  all
levels  of  public  service  to  members  of  all  ethnic
groups”  immediately  after  the  word  “staff ’;

(b)  by  deleting  subsection  (3)  and  substituting
therefor  the  following  new  subsection—

A m endm ent  o f
sec t ion  4  o f  N o .  12
o f  200 8 .

A mendm ent  o f
sect io n  6  o f  N o .  12
o f  200 8 .

A m endm ent  o f
sect io n  7  o f  N o .  12
o f  200 8
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“ (3)  An  employer  or  potential  employer  or
his  or  her  representatives  or  assigns,  in  relation  t o

employment  at  an  establishment,  shall  not
discriminate  against  another  person—
(a)  in  the  arrangements  made  for  the  purpose  of

determining  who  should  be  offered  that
employment;

(b)  in  the  terms  he  or  she  offers  the  employment;
o r

(c)  by  refusing  or  deliberately  omitting  to  offer
that  other  person  employment ."

(c)  by  deleting  subsection  (4)  and  substituting
therefor  the  fol lowing  new  subsection —

“ (4)  A n  employer  shal l  not  discriminate
against  his  or  her  employee —
(a)  in  the  teir ns  of  employment  afforded  to  the

employee;
(b)  in  the  way  he  or  she  affords  the  employee

access  to  opportunities  for  promotion,
transfer  or  training  or  to  any  other  benefits,
faci lities  or  services,  or  by  refusing  or
deliberately  omitting  to  afford  the  employee
access  to  them ;  or

(c)  by  dismissing  the  employee,  or  subjecting  the
employee  to  any  other  detriment .”

(d)  by  deleting  subsection  (5)  and  substituting
therefor  the  following  new  subsection—
“ (5)  An  employer ,  his  or  her  representatives

or  assigns  shall  not  subj ect  to  harassment  a
person  whom  he  or  she  employs  or  who  has
applied  to  him  or  her  for  employment.”
(e)  by  deleting  subsection  (6) .

7.  Section  9  of  the  Principal  Act  is  amended  —

(a)  by  deleting  the  word  "‘of ’  appearing  in  the
marginal  note;

(b)  by  deleting  subsection  (1)  and  substituting
therefor  the  fol lowing  new  subsection—

A m endm ent  o f
sect ion  9  o f  N o .  12
o f  200 8 .
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“ (1)  An  off icial ,  member,  employee,  assign
or  representative  of  a  registered  organisation
shall  not  discriminate  against  a  person  who  is  not
a  member  of  the  organisation —

(a)  in  the  terms  in  which  it  is  prepared  to  admit
the  person  to  membership;  or

(b)  by  refusing  or  deliberately  omitting  to  accept
the  person’s  application  for  membership,

(c)  by  deleting  subsection  (2)  and  substituting
therefor  the  following  new  subsection—

(2)  A  membership  organization  shall  not
discriminate  against  a  person  who  is  a  member  of
the  organization  on  grounds of —
(a)  ethnicity ;  or

(b)  in  the  way  it  affords  the  member  access  to
any  benefits,  facil ities  or  services,  or  by
refusing  or  deliberately  omitting  to  afford  the
member  access  to  them;  or

(c)  by  depriving  the  member  of  membership,  or
vai7 ing  the  terms  on  which  he  or  she  is  a
m em ber ;  o r

(d)  by  subjecting  the  member  to  any  other
detr i ment ,

(d)  by  deleting  subsection  (3)  and  substituting
therefor  with  the  following  new  subsection —

“(3)  It  is  unlawful  for  a  membership
-organisation  to  subject  to  harassment  a  person
who  is  a  member  of  the  organisation  or  a  person
applying  to  be  a  member  of  the  organisation  on
the  ground  of  ethnicity” ,

(e)  by  inserting  the  following  new  subsection
immediately  after  subsection  (4)—

“ (4A )  Any  person  who  contravenes  this
section  commits  an  offence  and  shall  be  liable,
upon  conviction,  to  a  fine  not  exceeding  one
million  shillings  or  to  a  term  of  imprisonment  not
exceeding  one  year,  or  to  both” .
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A m end m ent  o f
sect io n  10  o f  N o .
12  o f  200 8 .

8.  Section  10  of  the  principal  Act  is  amended  in
subsection  (2)  (b)  (ii i)  by  deleting  the  words  “Minister  f o r

Immigration,  under  the  Immigration  Act  (Cap.  172)
appearing  immediately  after  the  words  “undertaken  by
the”  and  substituting  therefor  the  words  “Cabinet
Secretary  responsible  for  matters  relating  to  citizenship
and  the  management  of  foreign  nationals  under  the  Kenya
Citizenship  and  Immigration  Act,  2011” .

9.  Section  11  of  the  principal  Act  is  amended  by
inserting  the  following  new  subsection  immediately  af ter

subsection  (3) —  »

“ (4)  Any  public  off icer  who  contravenes  this  section
commits  an  of fence  and  is  l iable,  on  convict ion ,  to  a  f i ne  no t

exceeding  one  million  shillings  or  to  imprisonment  f o r  a  term

not  exceeding  three  years,  or  to  both” .  *
Section  13  of  the  principal  Act  is  amended

in  subsection  (1)  by  deleting  paragraph  (b)  and
substituting  therefor  the  following  new  paragraph—

“(b)  publishes,  posts  or  distributes  material  in  print,
electron ic  or  soc i al  m ed i a”

11.  Section  14  of  the  principal  Act  is  amended  in
subsection  (1)  by  deleting  the  words  “ to  him”  appearing
immediately  after  the  word  “appears”  in  paragraph  (b).

12.  The  principal  Act  is  amended  by  repealing
section  20  and  replacing  it  with  the  following  new
sect i on —

Secretary  to  the
C om m ission .

9 )

A m endm ent  o f
sect ion  11  o f  N o .
12  o f  200 8 .

A m end m ent  o f
sec t ion  13  o f  N o .
12  o f  200 8 .

1 0 .

A m end m ent  o f
secti o n  14  o f  N o .
12  o f  200 8 .

Repeal  and
replacement  of
sectio n  20  o f  N o .
12  o f  2008 .

20.  (1)  There  shall  be  a  Secretary  to  the
Commission  who  shall  be  appointed  by  the
Commission  through  a  competitive
recruitment  process  upon  such  terms  and
conditions  as  the  Commission  may ,  in
consul tation  w i th  the  Salaries  and
Remuneration  Commission ,  detemi ine.

(2)  A  person  shall  be  qual if ied  for
appointment  as  a  secretary  to  the
Commission  if  the  person—

(a)  is  a  citizen  of  Kenya;

(b)  holds  a  degree  from  a  university
recognised  in  Kenya;
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(c)  has  at  least  five  years’  experience
at  management  level ;  and

(d)  meets  the  requirements  of  Chapter
Six  of  the  Const i tut ion .

(3)  The  Secretary  shall  be  the  chief
executive  of f icer  of  the  Commission  and
head  of  the  secretariat  and  shal l  be
responsible  to  the  Commission.

(4)  The  Secretary  shall  hold  off ice  for
a  term  of  f ive  years  and  shall  be  eligible  for
re-appointment  for  one  more  term,  upon
satisfactory  performance  as  evaluated  by
the  C om m issi on .

(5)  A  person  who  immediately  before
the  commencement  of  this  A ct ,  is  the
Secretary  to  the  Commission,  shall  remain
in  off ice  for  the  remaining  period  of  his  or
her  term ,  in  accordance  w ith  the  term s  and
conditions  of  their  appointment.

13.  The  principal  Act  is  amended  by  inserting  the
following  new  section  immediately  after  section  20—

20A .  ( 1)  The  Commission
remove  the  Secretary  from  off ice  in
accordance  w ith  the  terms  and  condi tions
o f  se r v i c e  f o r —

(a)  inabil ity  to  perform  the  functions
of  the  office  arising  out  of
physical  or  mental  incapacity  as
certified  by  a  qualified  medical
doctor ;

(b)  gross
misbehaviour ;

(c)  incompetence  or  neglect  of  duty;
(d)  violation  of  the  Constitution;  or
(e)  any  other  ground  that  would

j ustify  removal  from  of fice  under
the  term s  and  condi tions  of
ser v i ce .

I ii sen io n  o f  a  new
secti on  20 A  i n  N o .
12  o f  200 8 .

Rem o v al  o f
Secretary . m ay

mi sconduct o r
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(2)  Before  the  secretary  is  removed
under  subsection  (1) ,  the  secretary  shall  be
given —

(a)  suff icient  notice  of  the  allegations
made  against  him  or  her;  and

(b)  an  opportunity  to  present  his  or
her  defence  against  the
al legations.

14.  Section  22  of  the  principal  Act  is  amended  in
subsection  ( 1)  (c)by  inserting  the  words  “ or  under  any  of
the  circumstances  specif ied  in  Chapter  Six  of  the
Constitution”  immediately  after  the  words  “ section  2 3 ” .

15.  Section  23  of  the  principal  Act  is  amended—

(a)  in  subsection  (2)  by  deleting  the  word  “ M inister”
appearing  immediately  after  the  words  “ through
the”  and  substituting  therefor  the  words  “ Cabinet
Secretary” ;

(b)  in  subsection  (3)  by  deleting  the  word  “ M inister”
appearing  immediately  after  the  words  “ made  to
the”  and  substituting  therefor  the  words  “ Cabinet
Secretary” ;

(c)  in  subsection  (4)  by  deleting  the  word  “ M inister”
wherever  it  appears  and  substituting  therefor  the
words  “ Cabinet  Secretary” .

16.  The  principal  Act  is  amended  by  repealing  section
24  and  replacing  i t  w i th  the  fol low ing  new  section  —

A m endm ent  o f
sect ion  22  o f  N o .  12
of  200 8 .

A m end ment  o f
sec ti o n  23  o f
N o .  12  o f  200 8

Repeal  and
replacement  of
se c t i o n  2 4  o f  N o .  12

o f  200 8 .

Fi l l ing  of  vacancy . 24.  (1)  Where  a  vacancy  occurs  in
the  membership  of  the  Commission  under
section  22  or  23,  the  appointment
procedure  provided  for  under  the  First
Schedule  shall  apply .

(2)  A  person  appointed  under
subsection  (1)  to  f i ll  a  vacancy  shall  serve
for  a  term  of  six  years  but  shall  not  be
eligible  for  re-appointment .
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A m endm ent  o f
sect ion  25  o f  N o .  12
o f  200 8 .

17.  Section  25  of  the  principal  Act  is  amended—
(a)  in  subsection  (1)  by  inserting  the  words  “national

unity,  patriotism”  immediately  after  the  word
harmony” ;

(b)  in  subsection  2—

(i)  by  inserting  the  words  “and  conflict
management”  immediately  after  the  word
resolution”  appearing  in  paragraph  (g);

(ii)  by  deleting  the  words  “ the  Human  Rights
Commission”  appearing  in  paragraph  (h);

(iii)  by  inserting  the  words  “and  policies
immediately  after  the  word  “acts
appearing  in  paragraph  (m);

(iv)  by  deleting  paragraph  (p)  and  substituting
therefor  the  following  new  paragraph—

(p)  generate,  maintain  and  disseminate
data  on  the  status  of  social  cohesion  in
Kenya” ;

(v)  by  deleting  paragraph  (s)  and  substituting
therefor  the  fol lowing  new  paragraph—

(s)  undertake  ethnic  audits  of
establ ishments  and  to  issue  not ices  for
rem ed i al  m easures  to  estab l ishm ents  f ound

to  be  violating  any  provision  of  this  Act” ;
18.  Section  26  of  the  principal  Act  is  amended  in

subsection  (2)  by  deleting  paragraph  (b) .

19.  The  principal  Act  is  amended  by  inserting  the
following  new  section  immediately  after  section  26 —

26A .  (1)  The  Commission  may,  f rom
time  to  time,  establish  committees  for  the
better  carrying  out  of  its  functions.

(2)  The  Commission  may  engage  the
services  of  such  experts  in  respect  of  any
of  its  functions  in  which  the  experts  have
special  competence.

a

( e

9 9

a

A mendm ent  o f
sec ti on  26  o f  N o .  12
o f  200 8 .

I nsert i on  o f  a  new
sec t io n  26 A  i n  N o .
12  o f  200 8

C om m i t tees  o f  the
C om m i ssio n .
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A mendm ent  o f
secti on  32  o f  N o .  12
o f  200 8

20.  Section  32  of  the  principal  Act  is  amended  by—
(a)  deleting  the  word  “Minister”  and  appearing

immediately  after  the  word  “The”  and
substituting  therefor  the  words  “Cabinet
Secretary” ;

(b)  deleting  the  word  “Treasury”  appearing
immediately  after  the  words  “with  the”  and
substituting  therefor  the  words  “Salaries  and
Remuneration  Commission” .

21.  Section  38  of  the  principal  Act  is  amended—
(a)  in  subsection  (3)  by  deleting  the  word  “Minister

wherever  it  appears  and  substituting  therefor  the
words  “ Cabinet  Secretary” ;

(b)  in  subsection  (4)  by  deleting  the  word  “Minister
appearing  immediately  after  the  words  “approval
of  the”  and  substituting  therefor  the  words
“ Cabinet  Secretary” .

22.  Section  39  of  the  principal  Act  is  amended—

A m endm ent  o f
sect ion  38  o f  N o .  12
o f  200 8 ..9 9

9 9

A m endm ent  o f
sect io n  39  o f  N o .  12
o f  200 8 .(a)  in  subsection  (2)  by  deleting  the  word  “Minister”

appearing  immediately  after  the  word  “The”  and
substituting  therefor  the  words  “Cabinet
Secretary” ;

(b)  in  subsection  (3)  by  deleting  the  words
Controller  and  Auditor  General”  appearing

immediately  after  the  words  “submit  to  the”  and
substituting  therefor  the  words
General ” ;

(c)  by  deleting  subsection  (4)  and  substituting
therefor  the  following  new  subsection—

(4)  The  accounts  of  the  Commission  shall  be
audited  and  reported  upon  by  the Auditor  General
in  accordance  with  the  provisions  of  the  Public
A udit  A ct ,  20 15 .

23.  Section  41 of  the  principal  Act  is  amended-
(a)  in  subsection  (2)  by  deleting  the  word  “Minister”

appearing  immediately  after  the  words  “report  to
the”  and  substituting  therefor  the  words  “Cabinet
Secretary” ;

t ;

A u d i to r -

9 9

A m end m ent  o f
sect ion  4 1  o f
N o .  12  o f  200 8 .
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(b)  in  subsection  (4)  by  deleting  the  word  “Minister”
appearing  immediately  after  the  word  “The”  and
substituting  therefor  the  words
Secretary” .

24.  Section  42  of  the  principal  Act  is  amended  by
deleting  the  word  “Minister”  appearing  immediately  af ter
the  words  “ through  the”  and  substituting  therefor  the
words  “Cabinet  Secretary” .

25.  The  principal  Act  is  amended  in  section  43  by
deleting  subsection  (3)  and  substituting  therefor  the
fol lowing  new  subsection—

“ (3)  A  complaint  may  be  made  by  or  against  an
individual ,  a  body  of  persons  whether  corporate  or
unincorporated,  the  Government  or  a  specific  body
or  off icer  of  the  government.
26.  The  principal  Act  is  amended  by  repealing

section  44  and  replacing  it  with  the  following  new
sec t i o n —

Lodging  a
complaint .

C ab i n et

A m endm ent  o f
sect ion  4 2  o f  N o .  12
o f  200 8 .

A m end m ent  o f
sect ion  4 3  o f  N o .  12
o f  200 8 .

Repeal  and
replacement  of
sec ti on  44  o f  N o .  12
o f  200 8 .

44.  (1)  A  person  may  lodge  a
complaint  with  the  Commission  either
orally  or  in  writing.

(2)  Where  a  complaint  under
subsection  (1)  is  made  orally,  the
Commission  shall  cause  the  complaint  to
be  recorded  in  writing.

(3)  A  complaint  made  under
subsection  ( 1)  shal l  be  in  such  form  and
contain  such  particulars  as  the  Commi ssion
may  prescribe.

(4)  The  Commission  shall  require  a
complaint  or  information  provided  by  a
complainant  to  be  verif ied  by  the
complainant  by  oath  or  statutory
dec l arat ion .

(5)  Upon  receipt  of  a  complaint̂  under
subsection  (1),  the  Commission  shal l  notify
the  respondent  in  writing  on  the  nature  of
the  complaint  and  the  date  on  which  the
matter  shall  be  considered  by  the
Commission  within  twenty-one  days.
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A mendm ent  o f
sect io n  4 5  o f  N o .  12
o f  200 8 .

27.  Section  45  of  the  pri ncipal  Act  is  amended  in
subsection  (1)  by  deleting  paragraph  (d) .

28.  Section  46  of  the  principal  Act  is  amended  by
deleting  subsection  (3)  and  substituting  therefor  the
following  new  subsection —

(3)  The  Commi ssion  shall  hear  and  determine  the
application  within  sixty  days  after  concil iation  has  f ai led .

29.  Section  48  of  the  principal  Act  is  amended  -

(a)  in  subsection  (1)  by  deleting  the  word  “ M inister
wherever  it  appears  and  substituting  therefor  the
words  “ Cabinet  Secretary” ;

(b)  in  subsection  (2)  by  deleting  the  word  “ M inister
appearing  immediately  after  the  words  “The”  and
substituting  therefor  the  words
Secretary” .

30.  The  principal  Act  is  amended  by  inserting  the
following  new  section  immediately  after  section  48—

A m endment  o f
sect i on  46  o f  N o .  12
o f  200 8 .

5 9

A m endm ent  o f
sect i on  4 8  o f  N o .  12
o f  200 8 .,9 9

¥

C ab i net

I nsert io n  o f  a  new
sect ion  4 8A  i n  N o .
12  o f  200 8 .

A ltern at i ve
Dispute
R eso lut ion
mechani sm s.

48A .  The  Commission  may,  in
managing  conf licts  and  resolving  disputes,
and  where  it  deems  appropriate  -

(a)  establish  ad  hoc  or  standing  peace
c o m m i t tee s

representatives  of  affected  ethnic
groups  and  experts  where
n ec essar y ;

com pr i sing

(b)  establ ish  mediation  committees;
an d

4

(c)  involve  traditional  j ustice
m ec h an i sm s  r e l e v an t  to  a

particular  community ,  local
adm i n i strat ion  and  relev ant
national  and  county  government
agencies.

31.  The  principal  Act  is  amended  by  repealing
section  49  and  replacing  it  with  the  following  new
sect ion —

Repeal  and
replacement  of
secti on  49  o f  N o .  12
o f  200 8
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C o m m ission  to  refer
complaints  for
conc i l iatio n .

49.  ( 1)  W here  the  Commission
considers  it  reasonably  possible  that  a
complaint  may  be  concil iated  successfully,
the  Commission  may  appoint  a  conciliator
to  facilitate  an  early  voluntary  settlement
of  the  complaint  between  the  parties.

(2)  The  concil iation  process  shall  be
voluntary  and  shall  be  conducted  in
accordance  with  the  rules  made  by  the
C om m i ssion  under  th i s  A ct .

(3)  The  conciliation  proceedings  shall
be  private  and  conf idential ,  and  shal l  be
conducted  on  a  without  prej udice  basis.

(4)  No  person  may  refer  to  anything
said  at  the  proceedings  during  any
subsequent  proceedings,  unless  parties
involved  in  the  dispute  agree  in  writing.

(5)  A ny  person  who  acted  as
concil iator  may  not  be  cal led  as  a  witness
during  subsequent  proceedings  before  the
Commission  or  in  any  court  to  give
evidence  relating  to  conci liation
proceedings.

(6)  The  Commission  shall  make  rules
and  guidelines  for  the  better  carrying  into
effect  the  provisions  of  this  section.

32.  The  principal  Act  is  amended  by  repealing
section  52  and  replacing  it  with  the  following  new
sec t i o n —

C onc i l i at io n

ag reem ents.

Vi

Repeal  and
replacement  of
sect ion  52  o f  N o .  12
o f  200 8 .

52.  Upon  satisfactory  determination  of
conci l iation ,  the  conci li ator  shall  cause  to
be  signed  by  both  parties  a  settlement
agreement  which  shall  be  final  and  binding
on  the  part ies  and  enforceable  as  if  it  were
a  dec i si on  of  the  C om m i ssion .

33.  The  principal  Act  is  amended  by  repealing
section  53  and  replacing  it  with  the  following  new
sec t i o n —

Repeal  and
replacement  of
sect ion  53  o f  N o .  12
o f  200 8 .
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53.  ( 1)  Where  concil iation  fails  or  the
parties  or  either  of  them  objects  to  any
concil iation  ef forts,  the  Commission  shall
set  down  the  complaint  for  determination
and  issue  a  date  on  which  the  matter  shal l
be  heard .

13

W here
co nc i l i at io n  t ai ls .

(2)  The  Commission  may  establish  a
hearing  panel  consisting  of  three  members
of  the  Commission  to  hear  and  determine
complaints  admitted  for  hearing.

(3)  The  panels  established  under
subsection  (2)  shall  exerci.se  all  the
and  shall  perform  all  the  duties  and
functions  of  the  Commission  in  relation  to
any  matter  before  the  panel.

(4)  Members  of  a  panel  established
under  subsection  (2)  may.  if  necessary,
consult  with  other  members  of  the
Commission  for  purposes  of  ensuring
consistency  of  decisions  of  the
C om m ission .

(5)  The  Commission  shall ,  having
heard  the  matter  that  is  the  subject  o/  the
complaint,  make  a  report,  issue  any
decision  as  it  deems  appropriate  and  give
directions in  connection  with  the complaint

4  within sixty  days.

p o w er s

(6)  T he C om m ission
communicate  its  decision  to  the  parties
concerned  within  seven  days  from  the  date
the  decision  is  made.

sh al l

34.  Section  54  of  the  principal  Act  is  amended  in
subsection  (2)  by  deleting  the  word  “Minister”  appearing
immediately  after  the words “by  the”  in paragraph (a)  an d

substituting therefor  the words “Cabinet  Secretary”.
35.  The principal  Act  is amended by  repealing  section

A m endm ent  o f
sect ion  54  o f  N o .
12  o f  200 8 .

Repeal  of  section
55  o f  N o .  12  o f
200 8 .

5 5 .

4
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A m endm ent
o f  secti o n  58
o f  N o .  12  o f
200 8 .

36.  Section  58  of  the  principal  Act  is  amended—

(a)  in  subsection  (1)  by  deleting  the  words
Magistrates  Court”  appearing  immediately  after
the  words  “apply  to”  and  substituting  therefor  the
words  “ the  High  Court” ;

(b)  in  subsection  (2)  by  deleting  the  words  “a
Magistrates  Court”  appearing  immediately  after
the  words  “apply  to”  and  substituting  therefor  the
words  “ the  High  Court” ;

(c)  in  subsection  (3)  by  deleting  the  words  “in  more
l imited  terms”  and  substituting  therefor  the  words

other  terms  that  the  Court  may  deem
appropriate” ;

(d)  by  inserting  the  following  new  subsection
immediately  after  subsection  (3)—

(4)  A  person  who  contravenes the  provisions  of  this
section  shall  be  l iable,  upon  conviction,  to  a  fine  n o t

exceeding  two  hundred  thousand  shillings,
imprisonment  for  a  term  not  exceeding  six  months,  or
bo th .

a

i n

6 4

o r  t o

A m endm ent
o f  sect ion  59
o f  N o .  12  o f

37.  Section  59  of  the  principal  Act  is  amended  in
subsection  (2)  by  deleting  the  word  “Minister”  appearing
immediately  after  the  words  “consent  of  the”  ...  '
substituting  therefor  the words “Cabinet  Secretary” .

38.  Section  60  of  the  principal  Act  is  amended-
(a)  in  subsection  (1)—

(i)  by  deleting  the  expression  “section  59(1)  or  (2)
appearing  immediately  after  the  words
investigated  under”  and  substituting  therefor  the

expression  “ section  59” ;

an d

A m end m ent
o f  sec t io n  60
o f  N o .  12  o f
200 8 .

9 9

( 4

(ii)  by  deleting  paragraph  (c);
(b)  in  subsection  (2)  by  deleting  the  expression

section  59(3)”  appearing  immediately  after  the  words
and  substituting  therefor  the

4 4

,99investigated  under
expression  “section  59” .

39.  The principal  Act  is amended  by  repealing  section

4 4

Repeal  of  section
6 1  o f  N o .  12  o f
200 8 .6 1.
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Repeal  and
replacement  of
sec t ion  62  o f  N o .
12  o f  200 8 .

40.  The  principal  Act  is  amended  by  repealing  section
62  and  replacing  it  with  the  following  new  section—

62.  A  person  who  contravenes  any
provision  of  this  Act  for  which  no  penalty  is
specifically  provided  for  shall  be  liable,
upon  conviction,  to  a  f ine  not  exceeding  two
hundred  thousand  shill ings,  or  to
imprisonment  for  a  term  not  exceeding  six
months,  or  to  both .

41.  The  principal  Act  is  amended  by  repealing
secti on  65 .

O f fences  fo r
which  no  penalty
is  prescribed .

Repeal  of  section
65  o f  N o .  12  o f
200 8 .

I nser t ion  o f  a  new
sec t ion  67A  i n
N o .  12  o f  200 8 .

42.  The  principal  Act  is  amended  by  inserting  the
following  new  section  immediately  after  section  67—

C ode  o f  conduc t . 67A .  T he  C om m i ssioner s  and  the
Commission  staff  shall  keep  and  maintain
professional  and  ethical  standards  and  shall ,
at  al l  times,  adhere  to  and  comply  with  the
C om m i ssion ’ s  C ode  o f  C onduct .

43.  Section  69  of  the  principal  Act  is  amended  by
deleting  the  word  “ M inister”  appearing  immediately  af te r

the  word  “The”  and  substituting  therefor  the  words
Cabinet  Secretary” .

44 .  T he  T hi rd  Schedule  to  the  A ct  i s  am ended  i n

paragraph  3  by  deleting  the  word  “ seven”  appearing  af ter
the  words  “ shall  be”  and  substituting  therefor  the  w ord

f i ve” .

A m endm ent  o f
sect io n  69  o f  N o
12  o f  200 8 .f

A m endm ent  o f
the  T h i rd
Schedu le .

u
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M EM O R A ND UM  OF  O BJE CT S  A N D  R E A SON S

The  principal  obj ect  of  this  Bill  is  to  amend  the  National  C o h esi o n

and  Integration  Act,  2008  to  align  it  with  the  Constitution  w h i ch  w as

promulgated  in  2010  after  the  enactment  of  this  Act.  T h e  B i l l  a l so

proposes  amendments  with  a  view  to  making  the  Commission  e f f ec t i v e

while  carrying  out  its  functions.  The  Bill  in  particular  proposes  the
following  amendments  —

^Clause  1  of  the  Bil l  provides  for  the  short  title.

Clause  2  of  the  Bill  proposes  to  align  the  definitions  i n  t h e  A c t  w i t h  th e

C onst i tut i on .  I t  al so  in t rod uces  new  def in i t ions  in
of  the  Commission.  ̂

Clause  3  of  the  Bil l  recognises  both  express  and  implied  acts  of
discrimination.  It  also  seeks  to  amend  the  Act  to  apply  gender  neutral
t e r m s .

C l au se  4  an d  5  of  the  B i l l  seek  to  am end  the  A ct  to  apply  gender  neutral
t e r m s .

Clause  6  of  the  Bil l  proposes  to  obl igate  all  publ ic  est ab l i sh m en t s  to

afford  equal  opportunities  for  members  of  all  ethnic  groups  for  training
and  advancement  and  seeks  to  amend  the  Act  to  apply  gender  neutral
t e r m s .

Clause  7  seeks  to  give  clarity  on  discrimination  in  membership
organizations.  It  also  provides  for  penal  provisions  for  non-compl iance
with  the  provisions  of  the  section.
Clause  8  seeks  to  give  the  proper  reference  of  the  existing  law  and  the
provisions  of  the  Constitution.
Clause  9  seeks  to  provide  for  a  penalty  provision  for  th e  o f f en c e  o f

discrimination  in  distribution  of  publ ic  resources.
Clause  10  of  the  Bil l  seeks  to  include  use  of  publications  in  print,
■electron ic  or  soc ial  m ed ia  that  th reatens  or  causes  abuse  as  constituting
hate  speech.
Clause  11  of  the  Bil l  seeks  to  amend  the  Act  to  apply  gender  neutral
t e r m s .

Clause  12  of  the  Bil l  prescribes  the  qualif ications  for  a  person  to  be
appointed  as  the  Secretary  to  the  Commission.  It  also  provides  for  the  term
of  of f ice  ofrthe  Secretary .
Clause  13  of  the  Bil l  introduces  a  new  provision  that  guides  the  removal
from  off ice  of  the  Secretary .

l i n e  w i t h  t h e  f u n c t i o n s

> •
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C l au se  14  of  the  B i l l  inc l udes  the  rem o v al  in  accordance  w i t h  t h e

requirements  of  Chapter  Six  of  the  Constitution  as  a  situation  whereby  a
vacancy  occurs  in  the  position  of  a  commissioner.

Clause  15  of  the  Bill  replaces  the  term  “ M inister”  w i th  the  term  “ C abi net
Secretary”  in  l ine  with  the  Constitution.
Clause  16  of  the  Bil l  proposes  that  where  a  vacancy  o c c u r s  i n  t h e  o f f i c e  o f

a  commissioner,  the  procedure  as  provided  for  in  the  Act  shall  apply .
Further,  the  new  commissioner  shall  serve  for  a  non-renewable  period  of
six  years  as  opposed  to  the  provisions  of  the  Act  which  provides  that  they
serve  for  the  remaining  term  of  the  Commissioner  who  h as  l ef t  o f f i c e .

Clause  18  of  the  Bill  seeks  to  amend  section  26(2)(b)  o f  th e  A c t  o n  t h e

powers  of  the  Commission  to  publish  names  of  persons  or  inst i tu t ions
invo lv ed  i n  ethn ic  d i scr i m inat ion  or  ethn ic  hate .

C l au se  19  of  the  B i l l  in trod uces  a  new  sect i on  w h ich  a l l o w s  t h e

Commission  to  form  committees  to  better  discharge  its  f unct i ons.  I t  al so
allows  the  Commission  to  engage  experts  where  necessary .
Clause  20  of  the  Bi ll  al igns  the  provisions  in  the  A c t  w i t h  t h o se  i n  t h e

Constitution  by  providing  that  the  Cabinet  Secretary  sh a l l  c o n su l t  w i t h  t h e

Salaries  and  Remuneration  Commission  in  determining  the  rem uner at i on
o f  the  C om m i ssioner s.

Clause  21  of  the  Bi ll  replaces  the  term  “ M inister”  w i th  the  term  “ C abinet
Secretary”  in  l ine  with  the  Constitution.

Clause  22  of  the  Bill  replaces  the  word  “ M inister”  w ith  the  w o rds
“ Cabinet  Secretary”  and  the  words  “Controller  and  A uditor  G en er a l ”  w i t h
the  w ord s  “ A ud i to r  - G ener al”  i n  l i ne  w i th  the  C onst i tut i on .

Clause  23  of  the  Bil l  replaces  the  term  “ M inister”  w i t h  t h e  t er m  “ C ab i n e t

Secretary”  in  l ine  with  the  Constitution.
Clause  24  of  the  Bil l  replaces  the  term  “ M inister”  w i t h  t he  t er m  “ C ab i n e t

Secretary”  in  l ine  with  the  Constitution.

Clause  25  of  the  Bil l  includes  the  government  as  one  o f  the  inst i tu t ions
that  a  person  may  complain  against.  It  also  provides  that  a  complaint
against  an  employee  as  regards  their  duties  wil l  be  deemed  a  complaint
against  the  employer .

Clause  26  of  the  Bil l  enhances  the  process  of  lodging  a  complaint  by
requiring  that  the  complaint  be  in  such  form  and  contain  such  particulars
as  the  Commission  may  prescribe.
C l au se  27  o f  the  B i l l  al l ow s  the  C om m i ssion  to  deal  with  any  violat ion  of
the  law  despite  the  period  it  occurred.
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Clause  28  provides  for  time  lines  within  which  the  commission  may
hear  and  determine  complaints  after  concil iation  has  f ai l ed .

Clause  29  of  the  Bill  replaces  the  term  “Minister”  w i th  the  term  “ C ab inet

Secretary”  in  line  with  the  Constitution.
Clause  30  of  the  Bill  recognises  alternative  methods  of  dispute  resolution
and  the  establ ishment  of  commi ttees  in  resolving  disputes.  This  wil l  -give
the  Commission  flexibility  in  resolving  disputes  depending  on  the
c i rcum stances.

Clause  31  of  the  Bil l  elaborates  on  the  concil iation  process  and  provides  a
clear  framework  within  which  it  is  to  be  employed.  It  also  provides  that
the  proceedings  of  the  conciliation  process  may  nbt  be  used  el sew here

unless  the  parties  consent .
C lau se  32  of  the  B i l l  seeks  to  amend  section  52  of  the  Act  to  proscribe  for
binding  and  enforceable  conciliation  agreements.
Clause  33  of  the  Bill  provides  for  the  procedure  in  the  ev ent  that

concil iation  fails  or  a  party  obj ects  to  it.
Clause  34  of  the  Bill  replaces  the  term  “Minister”  w i th  the  term  “ C ab inet

Secretary”  in  line  with  the  Constitution.
C lau se  35  of  the  B i l l  deletes  sect ion  55  of  the  A ct ,  the  provision  is  un
n ec e ssar y .

Clause  36  of  the  Bill  provides  that  the  Commission  should  apply  to  the
High  Court  as  opposed  to  the  Magistrates Court  for  v ar i o u s  o r d er s .

Clause  37  of  the  Bil l  replaces  the  term  “Minister”  w i th  the  term  “ C ab inet

Secretary”  in  l ine  with  the  Constitution.
C lau se  38  of  the  B i l l  seeks  to  amend  section  60  of  the  A ct  for  clarity .

Clause  39  of  the  Bill  seeks to  repeal  section  61 of  the  A ct .

Clause  40  of  the  Bil l  introduces  a  general  penalty  clause  for  any  offence
for  which  a  specif ic  penalty  has  not  been  provided.
Clause  41  of  the  Bill  repeals  section  65  of  the  Act  allows  f lexibil ity  in  the
extent  of  criminal  or  civi l  l iabil ity  arising  from  contrav ent ion  of  the  A ct .

C lause  42  of  the  B i l l  introduces  the  Code  of  Conduct  and  requires  the
C om m i ssioners  and  staf f  to  adhere  to  i t .

Clause  43  of  the  Bill  replaces  the  term  “Minister”  w i th  the  term  “ C ab inet

Secretary”  in  line  with  the  Constitution.

*
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Clause  44  seeks  to  amend  the  Third  schedule  on  quorum  o f  the

C om m i ssi on .

Statement  on  the  delegation  of  legislative  powers  and  l im i t a t i on  o f

fundamental  r ights  and  f r eedoms

The  Bill  does  not  limit  any  fundamental  rights  and  freedoms  as  provided
under  the  Const itution .

Statement  on  whether  the  Bill  is  a  money  Bill  within  the  meaning  of  A r t icle
114  of  t he  C onst i tu t ion

The  enactment  of  this  Bil l  shall  not  occasion  additional  expenditure  of

public  funds.

D ated  the  10th  N ovember ,  202 1.

M A IN A  K A M A N D A ,
'  Chairperson  National  Cohesion

and  Integration  Committee.\

\
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Section  2  of  the Act  which  it  is proposed  to amend—
I nter pr etation

In  this  Act,  unless  the  context  otherwise

Commission”  means  the  National  Cohesion  and  Integration
Commission  established  by  section  15;

“ com m issioner ”  means
under  sect ion  17;

“development  issues”  includes  issues  relating  to  development  i
socio-cultural ,  political  and  economic  sectors;

“ d iscr im inat ion
and  4  of  this  Act;

req u i r es  —
4 4

a  member  of  the  Commission  appointed

i n

means  discrimination  as  defined  under  sections  3

4 4

employment”  means a situation where an employee does h i s  w ork
wholly  or  partly  in  Kenya,  (for  a  fee  or  not),  for  the  employer;  or  where
the employee does work for  the employer  outside Kenya and  the  employee
IS ordinarily  resideht  in  Kenya,  either  at  the  time  he  applies  for  the  j ob  or
at  any  time during  the course of  the employment  and  inc ludes  a  situation
where the employer  is working through a representative,  assign  or  where
he has sub-contracted  the employment;

est ab l i sh m en t

!

4 4

means  a  place  of  employment  including  aboard  a
ship or  aeroplane registered in Kenya but  operating internationally;

group  of  person  defined  by  reference  to
colour,  race,  religion,  or  ethnic  or  national  origins,  and  ref erences  to  a
person’s  ethnic  group  refers  to  any  ethnic  group  to  which  the  person
belongs;

4 4ethnic  group”  means  a

‘ ethnic  relations”  include  racial,  religious,  tribal  and  cul tur al
interactions  between  various  communities,  and  the  words  “ ethn ic ”
“ethnicity”  shall  be construed accordingly;

m e a n s

an d

“ ethnic  grounds iii y  of  the  following  grounds,  namely
colour,  race,  religion,  nationality  or  ethnic  or  national  origins;

“ fi nancial  year ”  means
thirtieth  June  in  each  year;

a  period  of  twelve  months  ending  on  the

“ Human  Rights  Commission”„  .  .  the  Kenya  National
Commission  on  Human  Rights  established  under  the  Kenya  N ati onal
Commission on Human Rights Act, 2002 (No. 9 of  2002)  (now  repealed)-and  ̂

m e a n s
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“Minister”  means the  Minister  for  the  time  being  responsible  f or
matters relating  to j ustice and  human  rights;

“Secretary”  means the secretary  to  the Commission appointed  u n d e r
sect ion  20 .

Section  3  of  the Act  which  it  is proposed  to  amend—
E th nic  d iscr im inat ion

(1)  For  purposes  of  this  Act,  a  person  discriminates  against  another
person  if —

(a)  on ethnic  g|pundsf ie treats that  other  person  less favourably  than
he  treats  or  would  treat  other  persons;  or

(b)  he  applies  to  that  other  person  a  requirement  or  cond i t ion  w hich
he  applies  or  would  apply  equally  to  persons  not  of  th e

ethnic  group  as  that  other  person  but—
(i)  which  is  such  that  the  proportion  of  persons  of  t h e

ethnic  group  as  that  other  person  who  can  comply  with  i t  i s

considerably  smaller  than  the  proportion  of  persons  no t  o f
that  ethnic  group  who  can  comply  with  it;  and

(ii)  which  he  cannot  show  to  be  justifiable  irrespective  of  the
colour,  race,  nationality  or  ethnic  or  national  origins  o f  the
person  to  whom  it  applied;  and

(iii)  which  is  to  the  detriment  of  that  other  person  because  he
cannot  comply  with  it .

(2)  A  person  also  discriminates  against  another  person  i f ,  in  any
circumstances  relevant  for  the  purposes  of  any  provision  ref erred  to  i n
subsection  (l )(b),  he  applies  to  that  other  person  a  provision,  criterion
practice  which  he  applies  or  would  apply  equally  to  persons  not  of  the
same  race  or  ethnic  or  national  origins  as  that  other,  b u t —

(a)  which  put  or  would  put  persons  of  the  same  race  o r  ethn ic  or
national  origins  as  that  other  person  at  a  particular  disadvantage
when  compared  with  other  persons;

(b)  which  puts that  other  person  at  that  disadvantage;  an d

(c)  which  he  cannot  show  to  be  a  proportionate  means  of  achieving  a
legitimate  aim.

s a m e

s a m e

o r
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(3)  For  the  purposes  of  this  Act,  segregating  a  person  f rom  other

persons  on  ethnic  grounds  is  treating  him  less  favourably  than  they  are
t r e ated .

(4)  Subsection  (1)  does  not  apply  to  treatment  of  a  person  by  reason
of  any  allegation  made  by  him  if  it  is  proven  in  a  court  o f  l aw  that  the

allegation  was false and  not  made in  good  faith.
Section  4  of  the Act  which  it  is proposed  to  amend—
4.  Discr imination  by  way  of  victimization

A  person  discriminates  against  another  person  by  way  of

victimization  in  any  circumstances  relevant  for  the  purposes  of  this  Act ,  if
he  does  any  act  that  is  inj urious  to  the  well-being  and  esteem  of  the  person
by  treating  the  person  victimized  less  favourably  than,  i n  th o se

circumstances,  he  treats  or  would  treat  other  persons,  and  does  so  by
reason  that  the  person  victimized  has—

(a)  brought  proceedings  against  the  discriminator  or  any  other  person
under  this  A ct ;

(b)  otherwise  done  anything  under  or  by  reference  to  th i s  A ct  in

relation  to  the  discriminator  or  any  other  person;

(c)  given  evidence  or  information  in  connection  with  proceedings
brought  by  any  person  against  the  discriminator  or  any  other
person  under  this  Act;  or

(d)  alleged  that  the  discriminator  or  any  other  person  has  com m i tted
an  act  which  (whether  or  not  the  al legation  so  states)  w o u l d

amount  to  a  contravention  of  this  Act ,  or  by  reason  t h at  th e

discriminates  or  knows  that  the  person  victimized  intends  t o  d o

any  of  those  things,  or  suspects  that  the  person  victimized  h as

done,  or  intends  to  do,  any  of  them.

Section  6  of  the  Act  which  it  is proposed  to  amend—
Har assment  on  the  basis  of  ethnicity

(1)  A  person  subjects  another  to  harassment  on  the  basis  of  ethnicity
for  the  purposes  of  any  provision  referred  to  in  section  4(d)  w here,  on
ethnic  grounds,  he  engages  in  unwanted  conduct  which  has  the  purpose  or
ef f ect  o f —

(a)  violating  that  other  person’s  dignity;  or
(b)  creating  an  intimidating,  •  hostile,  degrading,  humil iating  or

of fensive  environment  for  him .
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(2)  Conduct  shall  be  regarded  as  having  the  effect  specif ied  in
subsection  ( l )(a)  or  (b)  only  if ,  having  regard  to  al l  the  circumstances,
including  in  particular  the  perception  of  that  other  person,  it  should
reasonably be considered ̂  having that effect.
Section  7  of  the Act  which  it  is proposed  to  amend—

>7.  Discr imination  in  employment

(1)  All  public  establishments  shall  seek  to  represent  the  diversity  of
the  people  of  Kenya  in  the  employment  of  staff .

(2)  No  public  establishment  shall  have  more  than  one  th i rd  o f  i t s  staf f

f rom  the  same  ethnic  community .

(3)  It  is  unlawful  for  a  person,  his  representatives  or  assigns,  in
relation  to  employment  by  him  at  an  establishment,  to  discriminate  against
ano ther —

(a)  in  the  arrangements  he  makes  for  the  purpose  of  determining  who
should  be  offered  that  employment ;

(b)  in  the  terms he  offers  him  that  employment;  or
(c)  by  refusing  or  deliberately  omitting  to  offer  him  that  employment .

(4)  It  is  unlawful  for  a  person,  in  the  case  of  a  person  employed  by
him  at  an  establishment  to  discriminate  against  that  employee—

(a)  in  the  terms of  employment  in  which  he  affords  him ;

(b)  in  the  way  he  affords  him  access  to  opportunities  for  promotion,
transfer  or  training  or  to  any  other  benefits,  facilities  or  services,

by  refusing  or  deliberately  omitting  to  afford  him  a c c e s s  t o

them ;  or

(c)  by  dismissing  him,  or  subjecting  him  to  any  other  d e t r i m en t .

(5)  It  is  unlawful  for  an  employer,  his  representatives  or  assigns,  in
relation  to  employment  by  him  at  an  establishment,  to  subj ect  to
harassment  a  person  whom  he  employs  or  who  has  applied  to  h im  f or

employment .
(6)  Except  in  relation  to  discrimination  fal ling  within  sect ion  4  o r

discrimination  on  ethnic  grounds,  subsections  (4)  and  (5)  do  not  apply  to
employment  for  the purposes of  a private enterprise.

(7)  In  this  section  reference  to  the  dismissal  of  a  person  from
employment  includes,  where  the  discrimination  is  on  ethnic  grounds,
r e f e r en c e  to —

o r
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(a)  the  termination  of  that  person’s  employment  by  the  expiration
of  any  period  (including  a  period  expiring  by  reference  t o  a n  e v e n t  o r

circumstances),  not  being  a  termination  immediately  af ter  w h ic h  the
employment  is  renewed  on  the  same  terms;  and

(b)  the  termination  of  that  person's  employment  by  an  ac t  o f  h i s

(including  the  giving  of  notice)  in  circumstances  such  that  he  i s  ent i t led  to
terminate  it  without  notice  by  reason  of  the  conduct  of  the  employer .
Section  9  of  the Act  which  it  is proposed  to  amend—
Discr imination  in  membership  of  organizations

(1)  It  is  unlawful  for  an  organization  to  which  this  section  applies,  in
case  of  a  person  who  is  not  a  member  of  the  organization,  to  d iscr im i nate
against  him—

(a)  in  the  terms  in  which  it  is  prepared  to  admit  him  to  membership;
o r

(b)  by  refusing  or  deliberately  omitting  to  accept  his  appl ication  for
membership.

(2)  It  is  unlawful  for  an  organization  to  which  this  section  applies,  in
the  case  of  a  person  who  is  a  member  of  the  organization,  to  d iscr im inate
against  him—

(a)  in  the  way  it  affords  him  access  to  any  benefits,  f ac i l i t i es  o r
services,  or  by  refusing  or  deliberately  omitting  to  af f ord  h im
access  to  them ;  or

(b)  by  depriving  him  of  membership,  or  varying  the  t e r m s  o n  w h i c h
he  is  a  member ;  or

(c)  by  subj ecting  him  to  any  other  detriment.

(3)  It  is  unlawful  for  an  organization  to  which  this  section  applies,  in
relation  to  a  person’s  membership  or  application  for  membership  of  that
organization,  to  subject  him  to  harassment.

(4)  Subsection  (1)  shall  not  apply  to  cases  where  membership  i s

limited  to  a given  religious  persuasion  or  profession.
Section  10  of  the Act  which  it  is proposed  to  amend
10.  Discr imination  by  other  agencies

(1)  Unless  as  provided  under  subsection  (2),  it  is  un l aw f u l  f or  a
qualifying  body,  licensing  authority,  planning  authority,  public  authority ,
employment  agency,  educational  establishment  or  body  offering  training.
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to  discriminate  against  prospective  and  current  cl ients  in  the  provision
o f  se r v i c e s .

(2)  Subsection  ( 1)  shal l  not  apply—

(a)  where  it  is  proven  that  the  al leged  discriminatory  ac t  i s  a

necessary  requirement  in  the  nature  of  business  transaction  an d

there  is  no  alternative  way  of  realizing  this  goal ;
(b)  in  the  case  of  public  authorities—

(i)  in  relation  to  any  j udicial  act  (whether  done  by  a  court  o f  l aw .
tribunal  or  other  person);  or

(i i )  any  act  done  on  the  instructions,  or  on  behalf ,  of  a  person
acting  in  a j udicial  capacity ;  or

(i ii)  an  action  undertaken  by  the  M inister  for  Immigration,  u n d er

the  Immigration  Act  (Cap.  172),  in  relation-to  cases  relating
to  immigration  and  nationality .

Section  I I  of  the  pr incipal  Act  which  it  is  proposed  to î mend —

11.  Discr iminat ion  in  access  to  and  distr ibut ion  of  public  r esour ces

(1)  Public  resources  shall  be  distributed  equitably  as  f a r  as  i s

practicable  geographically  to  take  into  account  Kenya’s  diversity
population  and  poverty  index .

(2)  It  shall  be  unlawful  for  any  publ ic  off icer ,  while  in  charge  of
public  resources  and  without  j ustification,  to  distribute  resources  in  an
ethnically  inequitable  manner .

(3)  Resources  shal l  be  deemed  to  have  been  distributed  i n  an

ethnically  inequitable manner  ŵ en —
(a)  the  of f icer  f ai ls  to  use  the  criteri a  establ ished  u n d er  t h i s  A c t  o r

any  other  law  in  al locating  resources  by  regions;

(b)  specif ic  regions  consistently  receive  more  resources  t h an  o t h e r

regions  and  there  is  no  clear  j ustif ication  for  it;  o r

(c)  more  resources  are  allocated  to  regions  that  require  rem ed ial
resources  than  to  areas  that  require  start  up  resources.

Section  12  of  the  pr incipal  Act  which  it  is  proposed  t o  a m en d —

12.  Discr iminat ion  in  proper ty  owner ship ,  management  and  disposal

( 1)  It  is  unlawful  for  a  person,  in  relation  to  public  property ,  or
property  wholly  meant  for  the  public  in  Kenya  or  which  he  has  power  to
manage,  lease,  let  or  dispose,  to  discriminate  against  another  person —
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(a)  in  the  terms  in  which  he  offers,  lets,  manages  or  disposes  to  him  the
property ;

(b)  by  unj ustifi ably  refusing  his  proposal  for  sale  or  engagement  in
the  person’s  business,  where  the  same  conditions  do  not  apply  to
others  who  are  not  of  the  same  ethnic  group  as  the  pe r so n ;

(c)  in  his  treatment  of  him  in  relation  to  any  l ist  of  person  in  need  of
property  of  that  description.

(2)  It  is  unlawful  for  a  person,  in  relation  to  public  property ,  or
property  wholly  meant  for  the  public  managed  by  him  to  d i scr im inate

against  a  person  occupying  premises—
(a)  in  the  way  he  affords  him  access  to  any  benefits  of  facil ities,  or  by

refusing  or  del iberately  omitting  to  affo rd  him  access  to  them ;  or

(b)  by  evicting  him  or  subj ecting  him  to  any  other  detr i m ent .

(3)  It  is  unlawful  for  a  person,  in  relation  to  such  premises  as  are
referred  to  subsection  (1)  or  (2) ,  to  subj ect  a  person  who  appl ies  for ,  or  as
the  case  may  be,  occupies  such  premises,  to  harassment .

Section  13  of  the principal  Act  which  it  is proposed  to  am end —

13.  H ate  speech

( 1)  A  person  who—
(a)  uses  threatening,  abusive  or  insulting  words  or  behav iour ,  or

displays  any  written  material;

(b)  publishes  or  distributes  written  material ;
(c)  presents  or  directs  the  performance  the  publ ic  performance  of  a

play;

(d)  distributes,  shows  or  plays,  a recording  of  visual  images;  or

(e)  provides,  produces  or  directs  a  programme,  which  is  threatening,
abusive  or  insulting  or  involves  the  use  of  threatening,  abu si v e  or

insulting  words  or  behavior  commits  an  offence  if  such  per son
intends  thereby  to  stir  up  ethnic  hatred,  or  having  regard  to  al l  the
circumstances,  ethnic  hatred  is  l ikely  to  be  stirred  up .

(2)  Any  person  who  commits  an  offence  under  this  section  shal l  be
l iable  to  a  fi ne  not  exceeding  one  mil l ion  shil l ings  or  to  imprisonment  for
a  term  not  exceeding  three  years  or  to  both.

(3)  In  this  section,  “ ethnic  hatred”  means  hatred  against  a  group  of
persons  defi ned  by  reference  to  colour,  race,  nationality  (including
citizenship)  or  ethnic  or  national  origins.
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Section  14  of  the principal  Act  which  it  is proposed  to  am end —

14.  Exceptions  to  Par t
(1)  Nothing  contained  in  this  Part  shall  render  unlawful  any  act

d o n e —

(a)  in  affording  persons  of  a  particular  ethnic  group  a c c e s s

facilities  or  services  to  meet  the  special  needs  of  persons  of  that
group  in  regard  to  their  education,  training  or  welfare,  o r  an y

ancillary  benef its;

(b)  by  a  person  on  grounds  other  than  race  or  ethnic  or  nat ional

origins for  the benefit  of  persons who are not  Kenyan in  affording
them  access  to  facil ities  for  education  or  training  or  any  ancillary
benefits,  where  it  appears  to  him  that  the  persons  in  question  do
not  intend  to  remain  in  Kenya  after  the  period  of  education  and

training  there.

(2)  Nothing  in  this  Part  shall  render  unlawful  any  act  done  in  rel ation

to particular  work  by  any  person in or  in connection w i th —

(a)  affording  only  persons  of  a  particular  racial  group  a c c e s s

facilities  for  training  which  would  help  to  equip  them  f or  that

work ;  or

(b)  encouraging  only  persons  of  a  particular  ethnic  group  to  take
advantage  of  opportunities  for  doing  that  work,  where  i t
reasonably  appears to  that  person  that  any  time  within  the  tw el v e

months immediately  preceding  the doing  of  the act—
(i)  there  were  no  persons  of  that  group  among  those  doing  that

work  in  Kenya;  or
(ii)  the  proportion  of  persons  of  that  group  among  those  doing

that  work  in  Kenya  was  small  in  comparison  with  the
proportion  of  persons of  that  group  among  the  population  o f

Kenya.
(4)  Where  in  relation  to  particular  work  it  reasonably  appears  to  any

person that  although the condition for  the operation of  subsection  (2)  is  not
met  for  the  whole  of  Kenya  it  is  met  for  an  area within  Kenya,  nothing  in
this  Part  shall  render  un  lawful  any  act  done  by  that  person  in  or  in
connect ion  w i th —

(a)  affording  persons  who  are  of  the  ethnic  group  in  question,  and
who  appear  likely  to  take  up  that  work  in  that  area,  access  to  faci l i t ies  for

training  which  could  help  to  fit  them for  that  work;  o r

t o

t o
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(b)  encouraging  persons  of  that  group  to  take  advantage  o f
opportunities  in  the  area  for  doing  that  work.

(5)  Subsections  (2)  and  (3)  shall  not  apply  to  any  d i scr im inat ion
which  is  rendered  unlawful  by  Part  II.
Section  20  of  the principal  Act  which  it  is proposed  t o  a m en d -

20.  Secretary  to  the  Commission
(1)  There  shall  be  a  Secretary  to  the  Commission  who  shal l  be

appointed  by  the  Commission  upon  such  terms  and  conditions  as  th e
Convnission  may  determine.

(2)  Subject  to  the  general  control  of  the  Commission,  the  Secretary
shal l  —

(a)  be responsible for  the administration and  day-to-day  m anagem ent
of  the  affairs  of  the  Commission  and  of  the  control  o f  the  other
staff  of  the  Commission;  and

(b)  perform  such  other  functions  as  may  be  assigned  by  the
C om m ission .

Section  22  of  the principal  Act  which  it  is
Vacancy

propp ed to amend—
(1)  The  office  of  the  Chairperson  or  a  commissioner  shal l  becom e

v acan t  i f  the  ho lder —

(a)  dies;

(b)  resigns  from  office  by  writing  under  his  hand  addressed  to  t h e
President ;

(c)  is  removed  from  office  in  accordance  with  the  provisions  o f

section 23;  ̂
(d)  is convictetf  of  an offence and sentenced to  imprisonment  f or  a

term of  three  months or  more without  the option  of  a  f ine;

(e)  is  unable  to  discharge  the  functions  of  his  office  by  reason  of
physical  or  mental  infirmity;

(f)  is  absent  from  three  consecutive  meetings  of  the  C om m i ssion
without  good  cause;  or

(g)  is  declared  bankrupt.
(2)  The  President  shall  notify  every  vacancy  in  the  G azette  w i th i n

seven days of  the occurrence of  the vacancy.
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Section  23  of  the principal  Act  which  it  is proposed  to  am end —

23 .  R em ov al  f r om  of fi ce

( 1)  The  Chairperson  or  a  commissioner  may  be  removed  f r o m  o f f i c e

by  the  President—
(a)  for  misbehaviour  or  misconduct;  or
(b)  if  convicted  of  an  offence  involving  moral  turpitude,  b u t  sh a l l  n o t

be  removed  except  in  accordance  w ith  this  section.

(2)  A  person  who  wishes  to  have  a  commissioner  removed  f r o m

office  may  apply  for  removal  of  the  commissioner  to  the  President  through
the  M inister ,  and  such  appl ication  shall  be  copied  to  the  Chairperson.

(3)  Where  the  subject  of  an  application  for  removal  f rom  of f i ce  under
subsection  (2)  is  the  Chairperson,  the  application  sh al l  b e  m ad e  to  t h e

M inister  and  copied  to  the  vice-chairperson.
(4)  The  M inister  shall ,  within  seven  days  of  receipt  of  an  application

under  subsection  (2) ,  forward  the  application  to  the  relevant  Parl iamentary
Committee,  and  the  Committee  shall  inquire  into  the  matter  and  report  on
the  facts  to  the  President  through  the  Minister,  giving  i ts  recom m endat ions

as  to  whether  or  not  the  Chairperson  or  the  commissioner  ought  to  be
removed  from  of fice,  and  the  M inister  shall  communicate  t h e

reco m m endations  of  the  C om m i ttee  to  the  President .

(5)  Where  the  question  of  removing  the  Chairperson  o r  a

commissioner  has  been  referred  to  the  relevant  Parl iamentary  C o m m i t tee

under  subsection  (4),  the  President  may  suspend  the  Chairperson  or  the
commissioner  concerned,  and  the  suspension  may  at  any  time  be  li f ted  by
the  President  and  shall ,  in  any  case,  cease  to  have  ef f ect  i f  the

Parliamentary  Committee  recommends  that  the  Chair  person  o r  t h e

commissioner,  as  the  case  may  be,  should  be  removed.

(6)  A  commissioner  shall  be  removed  from  off ice  if  tw o  th i rd s  of  the
members  of  the  National  A ssembly  vote  to  remove  the  member ,  on  the
recommendation  of  the  Parl iamentary  Committee.

Section  24  of  the principal  Act  which  it  is proposed  to  am end —

24.  Fi l l ing  of  vacancy

(1)  Where  a  vacancy  occurs  in  the  Commission  as  a  result  of  death ,
disability,  resignation  or  removal  of  a  commissioner,  the  President  shal l

appoint  a  replacement  from  among  the  short  listed  persons  considered  by
the  National  Assembly  in  accordance  with  the  First  S c h ed u l e .



30 The  National  Cohesion  and  Integration  (Amendment)  Bill .  2 022

(2)  A  person  who  is  appointed  in  place  of  a  commissioner  w h o se
of f ice  has  become  vacant  under  this  sect ion  shal l  hold  of f i ce  f o r  the
remainder  of  the  term  of  of f ice  of  that  comm issioner .

Section  25  of  the principal  Act  which  it  is proposed  to  a m en d —

25.  Obj ects  and  funct ions  of  the  Commission

(1)  The  object  and  purpose  for  which  the  Commission  i s  estab l i shed
is  to  facilitate  and  promote  equality  of  opportunity,  good  relations,
harmony  and  peaceful  co-existence  between  persons  of  the  d i f f erent  ethn i c
and  racial  communities  of  Kenya,  and  to  advise  the  G ov ernm ent  on  al l
aspects  thereof .

(2)  Without  prej udice  to  the  generality  of  subsection  ( 1) ,  the
C om m i ssion  shal l  —

(a)  promote  the  elimination  of  al l  forms  of  discrimination  o n  t h e  b asi s
of  ethnicity  or  race;

(b)  discourage  persons,  institutions,  political  parties  and  assoc i at ions
from  advocating  or  promoting  discrimination  or  discriminatory
practices  on  the  ground  of  ethnicity  or  race;

(c)  promote  tolerance,  understanding  and  acceptance  of  diversity  in
all  aspects  of  national  life  and  encourage  full  participation  by  all
ethnic  communities  in  the  social ,  economic,  cultural  and  political
l if e  of  other  communit ies;

(d)  plan,  supervise,  co-ordinate  and  promote  educational  and  training
programmes  to  create  public  awareness,  support  and  adv ancem ent
of  peace  and  harmony  among  ethnic  communities  and  racial
g r o u p s ;

(e)  promote  respect  for  religious,  cultural ,  linguistic  an d  o t h e r  f o r m s

of  diversity  in  a  plural  society;
(f )  promote  equal  access  and  enjoyment  by  persons  of  al l  ethn ic

communities  and  racial  groups  to  public  or  other  services  an d

facilities  provided  by  the  Government;
(g)  promote  arbitration,  concil iation,  mediation  and  si m i lar  f orm s  of

dispute  resolution  mechanisms  in  order  to  secure  and  e n h an c e

ethnic  and  racial  harmony  and  peace;
(h)  investigate  complaints  of  ethnic  or  racial  discrimination  an d  m ak e

recommendations  to  the  Attorney-General ,  the  Human  Rights
Commission  or  any  other  relevant  authority  on  the  remedial
measures  to  be  taken  where  such  complaints  are  valid;
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(i)  investigate  on  its  own  accord  or  on  request  from  any  institution,
office,  or  person  any  issue  affecting  ethnic  and  racial  relations;

(j)  identify  and  analyze  factors  inhibiting  the  attainment  o f
harmonious  relations  between  ethnic  communities,  particularly
barriers  to  the  participation  of  any  ethnic  community  in  social ,
economic,  commercial ,  financial ,  cultural  and  political
endeavours,  and  recommend  to  the  Government  and  any  o t h e r

relevant  public  or  private  body  how  these  factors  should  b e
o v e r c o m e ;

(k)  determine  strategic  priorities  in  all  the  socio-economic  political
and  development  policies  of  the  Government  impacting  o n  e t h n i c

relations  and  advise  on  their  implementation;
(1)  recommend  to  the  Government  criteria  for  deciding  whether  any

public  off ice  or  of f icer  has  committed  acts  of  discrimination  o n

the  ground  of  ethnicity  or  race;

(m)  monitor  and  review  all  legislation  and  all  administrative  a c t s

relating  to  or  having  implications  for  ethnic  or  race  r el at ions  and
equal  opportunities  and,  from  time  to  time,  prepare  and  subm i t  to
the  Government  proposals  for  revision  of  such  legislation  an d

admini strative  acts;

(n)  initiate,  lobby  for  and  advocate  for  policy,  legal  o r  adm i n i strat i ve
reforms on  issues  affecting  ethnic  relations;

(o)  monitor  and  make  recommendations  to  the  Government  and  other
relevant  public  and  private  sector  bodies  on  factors  inhibiting  the
development  of  harmonious  relations  between  ethnic  groups  and
on  barriers  to  the  participation  of  all  ethnic  groups  in  the  social ,
economic,  commercial ,  financial ,  cultural  and  political  l i f e  o f  t h e

people;
(p)  undertake  research  and  studies  and  make  recommendations  to  t h e

Government  on  any  issue  relating  to  ethnic  affairs  including
whether  ethnic  relations  are  improving;

(q)  make  recommendations  on  penalties  to  be  imposed  o n  an y  p e r so n
for  any  breach  of  the  provisions  of  the  Constitution  or  of  any  law
dealing  with  ethnicity ;

(r)  monitor  and  report  to  the  National  Assembly  the  st at u s  an d

success  of  implementation  of  i ts  recommendations;
(s)  issue  notices  directing  persons  or  institutions  i n v o l ved  in  act ions

or  conduct  amounting  to  violations  of  human  rights  o n  th e  b asi s



The  National  Cohesion  and  Integration  (Amendment)  Bill ,  2 0223 2

of  ethnicity  or  race  to  stop  such  actions  or  conduct  within  a  given
period;  and

(t)  do  all  other  acts  and  things  as  may  be  necessary  to  f ac i l i tate  the

eff icient  discharge  of  i ts  functions.

Section  26  of  the principal  Act  which  it  is proposed  to  am end —

26 .  P ow er s  of  t h e  C om m ission

(1)  The  Commission  shall  have  all  the  powers  necessary  or  expedient
for  the  proper  performance  of  its  functions  under  this  A c t .

(2)  In  the  discharge  of  its  functions  under  this  Act,  the  C om m i ssion —

(a)  shall  not  be  subject  to  the  direction  or  control  of  any  other  person
or  authority ;

(b)  shall  publish  the  names  of  persons  or  institutions  w hose  w o rds  o r

conduct  may  undermine  or  have  undermined  or  contributed
towards  undermining  good  ethnic  relations,  or  who  are  i nv o lv ed

in  ethnic  discrimination  or  the  propagation  of  ethnic  hate;

(c)  may  enter  into  association  with  such  other  bodies  or  organizations
within  or  outside  Kenya  as  it  may  consider  desirable  o r

appropriate  and  in  furtherance  of  the  purpose  for  which  th e

Commission  is  establ ished;

(d)  control ,  supervise  and  administer  the  assets  of  the  C om m i ssion  in

such  manner  and  for  such  purposes  as  best  promote  the  pu rpose
f or  w hich  the  Commission  is  establ i shed;

(e)  receive  any  grants,  gif ts,  donations  or  endowments  an d  m ak e

legitimate  disbursements  therefrom;  and
(f)  open  a  banking  account  or  banking  accounts  for  the  f unds  of  the

C om m i ssion .

Section  32  of  the principal  Act  which  it  is proposed  to  am end —

R em u n er at ion  of  com m i ssi on er s

The  M inister  shall ,  in  consultation  with  the  Treasury ,  determ i ne  the
remunerat ion  and  al low ances  of  the  members  of  the  Commission .

Section  38  of  the principal  Act  which  it  is proposed  to  am end —

A n n u al  est i m at es

(1)  At  least  three  months  before  the  commencement  of  each  f inanc i al

year,  the  Commission  shall  cause  to  be  prepared  estimates  of  the  rev enue

and  expenditure  of  the  Commission  for  that  year.
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(2)  The  annual  estimates  shall  make  provision  for  all  the  est i m ated

expenditure  of  the  Commission  for  the  financial  year  concerned  and  in

particular,  shall  provide  for—
(a)  the  payment  of  the  salaries,  allowances  and  other  charges  in

respect  of  the  staff  of  the  Commission;
(b)  the  payment  of  pensions,  gratuities  and  other  charges  an d  i n

respect  of  benefits  which  are  payable  out  of  the  funds  of  the
Commission;

(c)  the  maintenance  of  the  buildings  and  grounds of  the  Comm ission;

(d)  the  funding  of  training,  research  and  development  act i v i t i es  o f  the
Comm ission;

(e)  the  proper  maintenance,  repair  and  replacement  of  any  installation
and  of  the  equipment  and  other  movable  property  of  t h e

Comm ission;

(f)  the  creation  of  such  funds  to  meet  future  or  contingent  l i ab i l i t ies  i n

respect  of  benefits,  insurance  or  replacement  of  buildings  o r

installations  or  equipment  and  in  respect  of  such  other  m a t t e r s  a s

the  Commission  may  think  f it .

(3)  The  annual  estimates  shall  be  approved  by  the  Commission  bef ore
the  commencement  of  the  f inancial  year  to  which  they  relate,  and  shal l  be
submitted  to  the  M inister  for  approval  and  after  the  M inister  has  given
approval ,  the  Commission  shall  not  increase  any  sum  provided  in  the
est i m ates  w ithout  the  w r i tten  consent  of  the  M in i ster .

(4)  No  expenditure  shall  be  incurred  for  the  purposes  o f  t h e

Commission  except  in  accordance  with  the  annual  estimates  approved
under  subsection  (3),  or  in  pursuance  of  an  authorization  o f  t h e

Commission  given  with  the  prior  approval  of  the  M inister .

Section  39  of  the principal  Act  which  it  is  proposed  t o  a m en d —

A ccou n t s  an d  au d i t

( 1)  The  Commission  shall  cause  to  be  kept  al l  proper  book s  and
records  of  account  of  the  income,  expenditure,  assets  and  l iab i l i t i es  of  the
C om m i ssi on .

(2)  The  Minister  for  the  time  being  responsible  for  f inance  may
prescribe  the  form  of  any  book  required  to  be  kept  under  subsection  ( 1)
and  unless  a  form  has  been  prescribed,  a  form  suitable  for  the  purpose
shal l  be  used .
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(3)  Within  a  period  of  three  months  after  the  end  of  eac h  f i n an c i a l

year ,  the  Commission  shall  submit  to  the  Controller  and  A ud ito r -G eneral
the  accounts  of  the  Commission  in  respect  of  that  year  together  with—

(a)  a  statement  of  the  income  and  expenditure  of  the  C o m m i ssi o n

during  that  f inancial  year;  and
(b)  a  statement  of  the  assets  and  l iabi l i t ies  of  the  C om m i ssion  on  the

last  day  of  that  f inancial  year .
(4)  T he  accounts  of  the  Comm ission  shal l  be  audi ted  and  reported

upon  by  the  Controller  and  Auditor-General  in  accordance  w ith  the
provisions  of  the  Public  Audit  Act ,  2003  (No.  12  of  2003) .

Section  41  of  the pr incipal  Act  which  it  is  proposed  to  a m en d —

Annual  r epor ts

(1)  The  Commission  shall  cause  an  annual  report  to  be  prepared  for
each  f inancial  year .

(2)  The  Commission  shall  submit  the  annual  report  to  t h e  M i n i st er

within  three  months  after  the  end  of  the  year  to  which  i t  r e l ate s .

(3)  The  annual  report  shall  contain,  in  respect  of  the  year  to  which  it
r e l a te s —

(a)  the  f inancial  statements  of  the  Commission;

(b)  a  description  of  the  activities  of  the  Commission;

^  (c)  such  other  statistical  information  as  the  Commission  consi ders
appropriate  relating  to  complaints  to  the  Commission,
investigations  by  the  Commission  and  reports  by  the  C o m m i ssi o n

on  the  results  of  investigations;

(d)  any  other  information  relating  to  its  functions  that  the
Commission  considers  necessary.

(4)  The  Minister  shall ,  within  thirty  days  after  receiving  th e  an n u a l

report,  transmit  i t  to  the  National  A ssembly .

(5)  The  Commission  shall  cause  the  annual  report  to  be  published  in
the  G azette  and  in  such  other  m anner  as  the  C om m i ssion  may  determine.

Section  42  of  the principal  Act  which  it  is proposed  to  am end —

42.  Special  repor ts

The  Commission  may,  at  any  time,  submit  a  special  report  to  the
National  Assembly  through  the  Minister  with  respect  to  any  aspect  of  the
f unctions  of  the  Comm ission  w hich  the  Commission  considers  should ,  in
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the  national  interest,  be  brought  to  the  attention  o f  the  N at ional
Assembly  because  it  affects  a  wide  cross  section  of  the  populace  and  there
could  be  disastrous  consequences  if  a  report  thereon  is  not  brought  to  the
attention  of  the  National  Assembly.
Section  43  of  the principal  Act  which  it  is proposed  to  a m en d —

Complaints

( 1)  Any  person  who  claims  that  another  person  has  contravened  a
provision  of  Part  III  of  this  Act  in  relation  to  that  person  may  complain  to
the  C om m ission .

(2)  Two  or  more  persons  may  complain  jointly.
(3)  A  complaint  may  be  made  by  or  against  an  individual  as  w e l l  as  a

body  of  persons  whether  corporate  or  unincorporated.
(4)  In  order  to  complain  to  the  Commission  under  this  section ,  i t  i s

not  necessary  for  the  alleged  contravention  to  relate  exclusively  to  the
complainant.

Section  44  of  the principal  Act  which  it  is proposed  t o  a m en d —

L odging  a  complaint

(1)  A  person  shall  complain  to  the  Commission  by  lodging  a  w r i tten
complaint  to  the  Commission  by  hand,  facsimile  or  other  elect ron ic
transmission  or  post,  setting  out  the  alleged  contravention.

(2)  The  Commission  shall  notify  the  respondent  in  writing  o f  th e

complaint  as  soon  as  practicable  after  receiving  it.
Section  45  of  the principal  Act  which  it  is proposed  to  a m en d —

Commission  may  decline  to  enter tain  some  complaints
(1)  If  the  Commission  considers  that  a  complaint  —
(a)  is  frivolous,  vexatious,  misconceived  or  lacking  in  substance;

(b)  involves  subject  matter  that  would  be  more  appropriately  d eal t

with  by  a  court;

(c)  involves  subject  matter  that  has  been  adequately  dealt  with  by  a
c o u r t ;  o r

(d)  relates  to  an  alleged  contravention  of  the  Act  that  took  place  more
than  twelve  months  before  the  complaint  was  lodged,

the  Commission  may  decline  to  entert ain  the  complaint  by  notifying
the  complainant  and  the  respondent  in  writing  within  sixty  days  after  the
day  the  complaint  was  lodged.
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(2)  Before  declining  to  entertain  a  complaint,  the  Commission  may ,
by  written  notice,  invite  any  person  to—

(a)  attend  before  the  Commission,  or  a  member  or  member  of  staf f  o f

the  Commission,  for  the  purpose  of  discussing  the  subject  m a t t e r

of  the  complaint;  or
(b)'produce  any  documents  specified  in  the  notice.

Section  46  of  the principal  Act  which  it  is proposed  to  amend —

46.  Application  to  str ike  out  complaint
(1)  A  respondent  may  apply  in  writing  to  the  Commission  t o  h av e  a

complaint  or  any  part  of  it  struck  out  on  the  grounds  that  it  is  f r ivolous,
vexatious,  misconceived  or  lacking  in  substance.

(2)  An  application  under  subsection  (1)  may  be  made  at  any  time—

(a)  before  the  respondent  has  been  given  a  notice  to  attend  under

section  51(a)  or  has  otherwise  been  notif ied  by  the  C om m i ssion

or  the  Secretary  of  a  date  for  conciliation;  or
(b)  after  the  conciliation  has  been  completed  but  before  the  complaint

is  set  down  for  hearing.
(3)  The  Commission  shall  begin  to  hear  the  application  w i t h i n

fourteen  days  after  reconciliation  has  failed  and  shall  deter m i ne  i t  as

expeditiously  as  possible.
Section  48  of  the principal  Act  which  it  is proposed  to  am end —

M inister  may  r efer  a  matter  to  Commission
(1)  If  the  Minister  considers  that  any  matter  raises  an  i ssue  of

important  public  policy,  the  Minister  may  refer  the  m atter  to  the

Commission,  whether  or  not  a  complaint  has  been  lodged  o r  t h e

Commission  has  considered  the  complaint  or  the  complaint  i s  i n  th e

process  of  being  conciliated.
(2)  The  Minister  shall  not  be  a  party  to  a  proceeding  i n  a  m at te r

referred  to  the  Commission  under  subsection  (1)  unless  j oined  by  the
C om m i ssion .

Section  49  of  the principal  Act  which  it  is proposed  to  amend —

49.  Commission  to  r efer  complaints  for  concil iation

(1)  If  the  Commission  considers  it  reasonably  possible  t h at  a

complaint  may  be  concil iated  successfully,  the  Commission  shal l  ref er  the

complaint  to  the  Secretary .
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(2)  Subsection  ( 1)  does  not  apply  to  a  complaint-
l a)  that  the  Commission  has  decl ined  to  entert ain  under  sect ion  45  o r

dism issed  under  section  47;

(b)  that  the  M inister  has  referred  to  the  Commission  under  sect ion  4 8 ;
o r

(c)  if  an  application  to  the  Commission  by  a  respondent  under  sect ion
46  is  pending.

Section  50  of  the principal  Act  which  it  is proposed  to  a m en d

s' .  Where  conciliation  is  inappropr iate

(1)  If  the  Commission  does  not  consider  it  reasonably  possible  that  a
complaint  may  be  conciliated  successfully  it  shall  notify  the  complainant
and  the  respondent  in  writing.

(2)  Within  sixty  days  after  receiving  the  Commission’s  no t i ce  under
subsection  (1).  the  complainant,  by  written  notice,  may  require  the
Commission  to  set  the  complaint  down  for  hearing  and  the  C om m i ssion
shall  comply  with  such  notice.

(3)  If  the  complainant  does  not  notify  the  Commission  u n d e r

subsection  (2),  the  Commission  may  dismiss  the  complaint  and  the
complainant  may  take  no  furt her  action  under  this  Act  i n  relat ion  to  the
subject  matter  of  the  complaint.
Section  51 of  the principal  Act  which  it  is proposed  to  a m en d —

51.  Concil iation  by  the  Commission
T he  Commission  shal l  make  al l  reasonable  endeavours  to  conc i l i ate  a

complaint  referred  to  it  under  section  49  and  may,  by  written  notice,
require  any  person  to

la)  attend  before  the  Commission  for  the  purpose  of  discussing  the
subject  matter  of  the  complaint;  or

(b)  produce  any  documents  specif ied  in  the  notice.
Section  52  of  the principal  Act  which  it  is proposed  to  am end —

52.  Concil iat ion  agr eements

If ,  following  conciliation,  the  parties  to  the  complaint  r e ac h

agreement  with  respect  to  the  subject  matter  of  the  complaint,  the
Secretary  shall  record  the  agreement  and  the  part ies  shal l  be  bound  to
comply  with  such  agreement  as  if  it  were  an  order  of  the  C om m i ssion .
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Section  53  of  the principal  Act  which  it  is proposed  to  a m en d

s' .  W her e  C om m ission  fai ls  t o  conci l iate

(J)  If  the  Commission  does  not  consider  it  reasonably  possible  that  a
complaint  may  be  conciliated  successfully,  or  has  attempted
unsuccessfully  to  concil iate  the  complaint,  it  shall  notify  the  complainant
and  the  respondent  in  writing.

(2)  Within  sixty  days  after  receiving  a  notice  under  subsect ion  ( 1) ,
the  complainant,  by  written  notice,  may  require  the  C o m m ission  to  set

down  the  complaint  for  hearing.

(3)  If  the  complainant  does  not  notify  the  Commission  u n d e r

subsection  (2),  the  Commission  may  dismiss  the  complaint  and  th e

complainant  may  take  no  further  action  under  this  Act  i n  relat io n  to  the

subject  matter  of  the  complaint.
Section  54  of  the principal  Act  wh ich  it  is  proposed  to  amend —

54.  Special  refer ences
( D  The  Commission  shal l ,  in  exercising  its  powers,  pay  particular-

attention  to  and  expedite  the  disposal  of  special  references.
(2)  A  special  reference  is —
(a)  a  matter  that  has  been  referred  to  the  Commission  by  the  Minis'er

under  sect i on  4 8 ;  or

(b)  a  complaint  the  resolution  of  which  may  have  signif icam  so c ia l ,

economic  or  f inancial  effects  on  the  community  or  a  sect ion  o f

the  community;  or
(c)  a  complaint  the  subject  matter  of  which  involves  i ssues  o f  a

particular  complexity  and  the  resolution  of  which  may  e st ab l i sh

important  precedents  in  the  interpretation  or  application  o l  t h i s

A c t .

(3)  The  question  of  whether  or  not  a  matter  is  a  special  ref er en c e

shall  be  determined  by  the  chairperson.

Section  55  of  the principal  Act  which  it  is  proposed  to  amend —

55.  Par t ies  to  a  proceeding

(1)  The  complainant  and  the  respondent  are  parties  to  a  proceeding  in
respect  of  a complaint  referred  to  in  section  43.

(2)  The  Minister  shall  not  be  a  party  to  a  proceeding  in  respect  of  a
complaint  referred  to  the  Commission  unless  it  has  been  j oined  as  a  party
to  the  proceeding  by  the  Commission.
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Section  58  of  the principal  Act  which  it  is proposed  to  a m en d —

Enfor cement  of  compliance  notices

(1)  The  Commission  may  apply  to  a  Magistrates  Court  f o r  an  o rder

requiring  a  person  to  furnish  any  information  required  by  a  compl iance
not ice  i f —

(a)  the  person  fails  to  furnish  the  information  to  the  C om m ission  in
accordance  w ith  the  no t ice ;  or

(b)  the  Commission  has  reasonable  cause  to  believe  that  the  person
does  not  in tend  to  f urn ish  the  in f o r m at ion .

(2)  I f  the  Commission  considers  that  a  person  has  not,  w i t h i n  t h r ee

months  of  the  date  on  which  a  compliance  notice  was  served  on  that

person,  compl ied  with  any  requirement  of  the  notice  for  that  person  to
comply  with  a  duty  imposed  by  an  order  under  section  57 ,  the

Commission  may  apply  to  a  Magistrates  Court  for  an  order  requiring  the
person  to  comply  with  the  requirement  of  the  notice.

(3)  I f  the  court  is  satisf ied  that  the  application  is  well-founded,  it  may
grant  the  order  in  the  terms  applied  for  or  in  more  l i m i t ed  te rm s .

Section  59  of  the principal  Act  which  it  is proposed  t o  a m en d —

59.  Investigations  by  the  Commission
(1)  If  the  Commission  becomes  aware  of  circumstances  w he re  a

contravention  of  Part  I II  of  this  Act  may  have  occurred  (other  than  an
alleged  contravention  that  is  the  subject  of  proceedings  bef ore  the

Commission),  the  Commission  may  initiate  investigation.
(2)  If ,  in  the  course  of  performing  its  functions  under  sect ion  25 ,  the

Commission  becomes  aw are  of  c ircumstances  w here  a  contravent ion  o f
Part  II I  of  this  Act  may  have  occurred,  the  Commission  may ,  with  the
consent  of  the  M inister,  investigate  the  matter .

(3)  If ,  in  the  course  of  dealing  with  a  complaint  or  investigating  a
matter  under  subsect ion  ( 1)  or  (2) .  the  Commission  becom es  aw are  of
ci rcumstances  w here  a  contravent ion  of  Part  I I I  of  this  Act  may  have
occurred  (other  than  the  contravention  alleged  in  the  complaint  or  the
contravention  being  investigated),  the  Commission  may  investigate  those
c i rc u m st an c e s .

Section  60  of  the Act  which  it  is proposed  to  amend—
60.  M atter s  that  may  be  invest igated

(1)  A  matter  may  be  investigated  under  section  59(  1)  or  (2)  only  if —
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(a)  i t  is  of  such  a  serious  nature  that  it  w arrants  the  investigation;
(b)  it  concerns  a  possible  contravention  in  relation  to  a  class  or  group

of  persons;  and

(c)  the  circumstances  are  such  that  the  lodging  of  a  complaint  by  one
person  only  would  not  be  appropriate.

(2)  Any  matter  may  be  investigated  under  section  59(3).
Section  61 of  the  Act  which  it  is proposed  to  amend—
61.  Conduct  of  invest igations

(1)  The  Commission  shall  conduct  an  investigation  under  th i s  Par t  i n
the  same  manner,  as  nearly  as  practicable,  as  if  it  were  a  complaint .

(2)  If  the  Commission,  after  investigation,  is  satisf ied  that  a  person
has  contravened  a  provision  of  Part  I II ,  the  Commission  sh a l l  m ak e  a l l
reasonable  endeav o urs  to  conc i l i ate  the  m atter .

Section  62  of  the principal  Act  which  it  is proposed  t o  a m en d —

62.  Off ence  of  ethnic  or  racial  contempt
( 1)  Any  person  who  utters  words  intended  to  incite  feel ings  of

contempt ,  hatred,  hosti l ity ,  violence  or  discrimination  against  any  person,
group  or  community  on  the  basis  of  ethnicity  or  race,  com m its  an  o f f ence
and  shall  be  liable  on  conviction  to  a  fine  not  exceeding  o n e  m i l l i o n

shillings,  or  to  imprisonment  for  a  term  not  exceeding  f ive  years,  or  both.
(2)  A  newspaper,  radio  station  or  media  enterprise  that  publ ishes  the

utterances  referred  to  in  subsection  ( 1)  commits  an  o f f ence  and  shal l  be
l iable  on  conviction  to  a  f ine  not  exceeding  one  mill ion  shi l lings.
Section  65  of  the principal  Act  which  it  is proposed  to  a m en d —

Cont r avent ion  of  A ct  not  to  cr eate  civ i l  or  cr im inal  l iabil i ty
A  contravention  of  this  Act  does  not  create  any  civil  or  criminal  liability
except  of  the  extent  expressly  provided  by  this  Act.
Section  69  of  the principal  Act  which  it  is proposed  to  a m en d —

Regulations

69.  The  Minister  may,  in  consultation  with  the  Commission,  m ak e
regulations—

(a)  generally  for  the  better  carrying  into  effect  any  of  the  provisions
of  this  A ct ;

(b)  for  or  with  respect  to—
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(i)  prescribing  matters  in  connection  with  the  exercise  o f

powers by  the Commission or  the Secretary;
(ii)  prescri bing  forms for  the purposes of  this Act;
(iii)  prescribing  penalties,  not  exceeding  a  fine  of  f if ty  thousand

shillings  or  impri sonment  for  a  term  of  six  months,  f or
breaches of  the  regulations;  or

(c)  generally  prescribing  any  matters  or  things required  or  permi tted
by  this Act  to  be prescribed  or  necessary  to  be prescribed  to  give
ef f ec t  to  th i s  A ct .

Third  Schedule of  the principal  Act  which it  is proposed t o  a m en d —

THIRD  SCHEDULE  [Section  30.]
PROVISIONS AS TO  THE  CONDUCT  OF  BUSINESS  AND

AFFAI RS  OF  TH E  COM M I SSI ON

I .  Meetings  generally
(1)  The  Commission  shall  meet  not  less  than  four  times  in  every

financial  year  and  not  more  than  four  months  shall  elapse  between  the  date
of  one meeting and the date of  the next  meeting. ■'

(2)  Meetings  of  the  Commission  shall  be  held  on  such  date  and  at
such  time  as  the  Commission  shall  decide  or,  in  the  absence  of  such
decision  on  a  date  and  at  a  time  determined  by  the  Chairperson  in
consultation  with  the  Secretary.
2.  Special  meetings

The  Chairperson  shall ,  on  the  application  of  at  least  three  of  the
mernbers,  convene a special  meeting  of  the Commission.
3.  Quorum

The  quorum  for  the  conduct  of  business  at  a  meeting  of  the
Commission  shall  be  seven  members.

4.  Presiding  of  meetings

The  Chairperson  shall  preside  at  every  meeting  of  the  C om m i ssion
and in  the absence of  the Chairperson, the members present  shal l  elect  one
of  their  number  who  shall  with  respect  to  that  meeting  and  the  busi ness
transacted thereat,  have all  the powers of  the Chairperson.
5 .  D eci sions

Unless  a  unanimous  decision  is  reached,  a  decision  on  any  m atter
before  the  Commission  shall  be  by  a  majority  of  votes  of  the  m em ber s
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present  and  in  the case of  an  equality  of  votes,  the Chairperson  or  the
person presiding shall  have a casting vote.
6.  Invalidity  of  proceedings

Subject  to  paragraph  5,  no  proceedings of  the Commission  shal l  be

invalid by  reason only  of  a vacancy  among the members thereof .

7 .  Common  seal

(1)  The common  seal  of  the Commission  shall  be  authenticated  by
the  signature  of  the  Chairperson  and  the  Secretary  and  any  document
required  by  law  to  be  made  under  seal,  and  all  decisions  of  the

Commission  may  be authenticated  by  the Chairperson  and  the  Secretary .

(2)  In  the absence of  either  the Chairperson  or  the Secretary  in  any
particular  case  or  for  any  particular  matter,  the  Commission  shal l

nominate  one  member  to  authenticate  the  seal  of  the  C o m m i ssion  on

behalf  of  either  the  Chairperson  or  the  Secretary.
(3)  All  instruments  made  by  and  decisions  of  the  Commission  n o t

required to be under  seal  may  be authenticated by  the chairperson  and  the
secretar y .

8 .  M inutes

The  Commission  shall  cause  minutes  of  all  proceedings  of  i t s

meetings to  be entered  in  books kept  for  that  purpose.
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