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INTRODUCTION

I. Problem and research question

The subject of this thesis are apparent conflicts between fundamental rights, which
represent one of the most important problems contemporary legal systems are faced with. More
specifically, this thesis presents and analyses different legal methods that have been suggested
as answers to the problem. Let us first determine the problem we are facing. Contemporary
constitutions usually contain provisions protecting certain fundamental rights, such as the right
to life, the right to privacy, the right to freedom of expression, personality rights, the right to
health, etc. Tensions between these rights are evident in any legal system that protects them.
Among the numerous examples, a classic one can be given, in which the right to freedom of
expression and personality rights apparently conflict. For example, a particular statement can
be understood as protected by the freedom of expression (and therefore it would be permitted),
but it can also be understood as infringing personality rights of other (and therefore it would
be prohibited). In this example, certain statements, protected by freedom of expression
allegedly violate someone’s personality rights. The problem can arise when two (or more)
provisions protecting fundamental rights are relevant to the specific situation. The question can
then arise: should the behaviour (expression of a statement) be permitted or prohibited? Judges
(usually constitutional judges) may then be faced with the situation of having to decide the case
without any explicit or clear guidance on how to decide the case. In such situations, lex
superior, lex posterior and lex specialis are usually inapplicable, because the provisions
regulating fundamental rights are usually on the same hierarchical level, were enacted at the
same time and no general — special relationship can be established between them. The problem
is further complicated by the fact that the norms expressing fundamental rights are generally
understood as legal principles, supposedly different from legal rules. These cases are
commonly referred to and known in the literature as hard cases. They can be understood as
“hard” not only from this legal perspective, but also from a socio-political perspective, since
they are usually associated with social tensions. In order to decide such cases and solve the
problem we are faced with various legal methods have been proposed. These methods represent
possible answers to the problem of the resolution of the apparent conflicts between
fundamental rights. The term “apparent” is used, since there is a debate regarding the existence
of “real” conflicts between fundamental rights, as it will be elaborated in the following chapter.

The objective of the thesis is to provide an answer to the research question: What are the legal



methods of resolving apparent conflicts between fundamental rights and what are their merits

in comparison to each other?

I1. Structure of the work

In order to answer the research question, different legal methods that have been
suggested as an answer to the problem of apparent conflicts between fundamental rights are
presented, analysed and compared. In this way, the thesis aims to contribute to the
understanding of the strengths and weaknesses of the different legal methods that have been
proposed to solve the problem. To achieve this, the thesis is divided into three main chapters,
each of which presents and analyses different legal methods on apparent conflicts between
fundamental rights. In Chapter | and Chapter 1I, the main legal method proposed to resolve
apparent conflicts between fundamental rights — judicial balancing — is presented and analysed.
In Chapter Ill, alternative, non-balancing legal methods for resolving apparent conflicts
between fundamental rights are presented and analysed.

In Chapter I, we first introduce the Alexyan theory of judicial balancing, developed by
Robert Alexy and further refined by his disciples, among which the ideas of Jan-Reinard
Sieckmann, Martin Borowski and Matthias Klatt are presented. The Alexyan theory of judicial
balancing is presented first because it is the most influential and widely used among the theories
of judicial balancing. It can therefore be regarded as the standard understanding of judicial
balancing. The objective of the first chapter is to provide an answer to the question: What is
judicial balancing, understood in the framework of the Alexyan theory? By answering this
question, we get a reconstruction of the mainstream approach and a possible answer to the
problem of the resolution of apparent conflicts between fundamental rights. In doing so, the
strengths and weaknesses of the method are presented so that a comparison with other methods
can be made later.

After presenting the mainstream understanding of judicial balancing in Chapter I, we
will turn to non-Alexyan understandings of judicial balancing in Chapter Il. This chapter
introduces and analyses five authors and their understandings of judicial balancing. These are,
in order: Aharon Barak, Manuel Atienza, José Juan Moreso, Riccardo Guastini and Susan Lynn
Hurley. The objective of the chapter is to provide five alternative answers to the question What
is judicial balancing, based on the theoretical framework developed by the authors, through
the reconstruction of five non-Alexyan theories of judicial balancing. This is done in order to
evaluate the alternatives to the Alexyan theory of judicial balancing, as various criticisms have

been raised against it.



In Chapter Il1l, we turn to and present alternative, non-balancing approaches to the
apparent conflicts between fundamental rights. These proposals should be understood as
alternative, since judicial balancing is the default approach to apparent conflicts between
fundamental rights. The five authors whose approaches are analysed and presented in this
chapter are, in this order: Ronald Dworkin, Luigi Ferrajoli, Juan Antonio Garcia Amado,
Lorenzo Zucca and Ruth Chang. The objective of this chapter is to answer the question What
are the alternatives to judicial balancing, from the theoretical framework developed by the
authors. By presenting some of the possible answers to the question, the chapter follows the
idea of the previous ones: to present, analyse and compare different methods that have been
proposed to resolve apparent conflicts between fundamental rights. The objective of such an
endeavour is to analyse the strengths and weaknesses of the different proposals that have been

put forward to solve the problem we are faced with.

I11. Methodological remarks

Since answering the research question involves a comparison between different legal
methods, methodological remarks on the comparison are necessary. The presentation of the
authors in Chapter I, Chapter Il and Chapter 111 generally follows the same structure. First, the
introduction provides an explanation and justification for the choice of author whose theory is
presented, as well as the structure of the subchapter. Second, the author and his legal philosophy
are contextualised. Third, the basic notions relevant to the author’s understanding of the
apparent conflicts between fundamental rights are introduced. Here, the understanding of
interpretation, norm and right and the views on the apparent conflicts between fundamental
rights are presented so that a comparison can be made. In relation to interpretation, the authors’
position on the supposed difference between constitutional interpretation and the interpretation
of other legal texts is presented (since fundamental rights are declared in constitutions) and the
theory of interpretation advocated by the authors is classified as cognitivist, mixed or sceptical
theory of interpretation. Regarding norm and right, the authors’ position on the possible
distinction between legal rules and legal principles is presented (the so-called strong distinction
thesis, the weak distinction thesis, and the thesis that no meaningful distinction can be made).
Regarding the apparent conflicts between fundamental rights, the authors are classified as
advocates of either the so-called conflictivist or the non-conflictivist positions. In the fourth
and main sections, the method (which is itself a possible answer to the problem we are dealing
with) is presented and applied to two cases. The first case is an example case used by the author;

the second case is the German Federal Constitutional Court Titanic case. This case is taken as



a ‘comparison case’ so that a comparison between the methods is also possible in their
application to concrete cases. The subchapters end with critiques of the proposals and with a
conclusion and evaluation of each of the proposed methods.

CHAPTER I. ALEXYAN THEORY OF JUDICIAL BALANCING

Summary

The topic of Chapter | is judicial balancing, one of the legal methods proposed for
resolving apparent conflicts between fundamental rights. More specifically, this chapter
analyses the Alexyan theory of judicial balancing elaborated by Robert Alexy and further
refined by his disciples: Jan Reinard-Sieckmann, Martin Borowski and Matthias Klatt. The
Alexyan theory of judicial balancing will be analysed first as it is the most important (most
influential and most widely used) among the theories of judicial balancing. It can therefore be
regarded as the standard understanding of judicial balancing. The aim of the chapter is to
comprehensively analyse the most important theory of judicial balancing (and at the same time
the most important one regarding apparent conflicts between fundamental rights in general) in
order to be able to evaluate it and compare with other methods. In this sense, the objective of
the first chapter is to provide an answer to the question What is judicial balancing, understood
in the framework of the Alexyan theory.

In terms of structure, the chapter consists of six subchapters. The first, introductory
subchapter (I. 1.) presents the relevance and influence of Alexyan theory of judicial balancing.
This introductory subchapter explains and justifies the choice of the topic of the chapter. The
second subchapter (I. 2.) presents the theoretical background of the author. The subchapter
contextualizes the legal philosophy of Robert Alexy in order to understand the theoretical
background of his approach to the topic. The third subchapter presents the Alexyan
understanding of the basic notions (I. 3.) that are relevant for understanding (apparent) conflicts
between fundamental rights. These are first: interpretation, second: norm and right, and third:
the question of (apparent) conflicts between fundamental rights. The third subchapter is
followed by the third and most important subchapter, which deals with the Alexyan theory of
judicial balancing in practice (I. 4.). This subchapter presents the theoretical outline of the
method and its practical application to two cases used by Robert Alexy to illustrate its approach.
The first one is the Cannabis case (1994), and second one is the Titanic case (1992), both of
which are taken from the practice of the German Federal Constitutional Court. The fifth

subchapter presents further developments (I. 5.) of the theory and the contributions of the most



important disciples of Robert Alexy. These are, in order of seniority, Jan-Reinard Sieckmann,
Martin Borowski and Matthias Klatt. The chapter concludes with a sixth subchapter in which
critiques and conclusions are presented (I. 6.).

By answering the question posed at the beginning of this chapter — What is judicial
balancing, understood in the context of the Alexyan theory, the chapter provides a
comprehensive overview and evaluation of the main method proposed for the problem of
(apparent) conflicts between fundamental rights. In doing so, the strengths and weaknesses of
the Alexyan approach are presented, so that a comparison can be made with other methods
proposed for one of the most important contemporary legal problems — (apparent) conflicts
between fundamental rights.

I. 1. Introduction

The present chapter aims to present a reconstruction of Robert Alexy’s theory of
judicial balancing, the best known and most influential among theories of judicial balancing.
For this reason, we begin with his understanding of judicial balancing. By answering the
question What is judicial balancing in the context of Alexyan theory we get an overview of
what can be considered as a standard understanding of judicial balancing. This gives us a
possible answer to the question What are the legal methods of resolving apparent conflicts
between fundamental rights, so that we can then turn to other possible answers in the following
chapters. This introduction will first present the importance and influence of Alexy’s theory of
judicial balancing, which justifies the choice to present it as the first among the legal methods
proposed for resolving apparent conflicts between fundamental rights. The structure of the
remainder of the chapter is then set out.

Robert Alexy (1945) first developed his theory of judicial balancing in his 1985 book
Theorie der Grundrechte, translated into English in 2002 as A Theory of Constitutional Rights.!
The book presents a “rational reconstruction of German constitutional rights reasoning” by

analysing the judicial practice of the Federal Constitutional Court, Bundesverfassungsgericht

! Alexy, Robert: Theorie der Grundrechte, Baden-Baden: Nomos, 1985. English translation Alexy, Robert: A
Theory of Constitutional Rights, Oxford: Oxford University Press, 2002, translated by Julian Rivers. Theorie der
Grundrechte was Alexy’s habilitation thesis, translated into Spanish in 1993 and again in 2007, English in 2002,
Korean in 2007, Portuguese in 2008, and Polish in 2010, Klatt (2012) p. 7). The English translation includes a
Postscript written by Alexy with responses to critics and new ideas, the most notable of which is the development
of the famous “Weight formula”, a mathematical model that elaborates Alexy’s theory of balancing in greater
detail and aims to provide a further rationalisation of his theory. In addition to the Weight formula developed in
the Postscript, Alexy also elaborated his ideas of structural and epistemic discretion, as well as formal principles.
See Alexy (2002a), pp. 388-425.



(BVerfG).2 Although the author analyses the constitutional framework of a single state, his
ideas have been more widely accepted and applied as a general theory of constitutional rights.®
The book became the most influential work on the constitutional rights in Germany, and
through the influence of German doctrine, the ideas it set forth spread to many other countries.*
His approach and ideas, together with the German doctrine on fundamental rights, had an
important influence not only on other countries, but also on the analysis of European
fundamental rights in the Charter of Fundamental Rights of the European Union.® Alexy’s
analysis of constitutional rights has been described as laying the “foundations for a general
theory of constitutional rights or fundamental rights in Europe and for liberal democracies
generally”.® As a result, Robert Alexy is considered the most important contemporary theorist
of legal balancing, and his Weight formula is used as an argumentation scheme throughout the
world.” His theory has been developed and reformulated since its inception, but its basic
features have remained unchanged. Alexy understands judicial balancing a method proposed
to resolve conflicts between conflicting fundamental rights and other constitutional principles.
The idea of balancing is a key concept in the judicial practice of the German Federal
Constitutional Court, whose case law Alexy analyses in his book.® Once the idea of balancing
became widespread, it became an important concept in the practice of many other constitutional
courts around the world.® Alexy’s ideas on judicial balancing build on his earlier work on legal
reasoning, most notably the 1978 book A Theory of Legal Argumentation, in which he
addresses the issue of rational justification of legal decisions. Alexy argues that rational
justification of balancing is possible and that balancing is a rational procedure that should be
used to resolve conflicts between fundamental rights norms.2° His theory of judicial balancing

is characterized as an “essentially normative, but also partly descriptive” theory of judicial

2 Rivers (2002), p. xvii.

3 Alexy (2002a), p. 5, states that “The purpose of this book is to develop a general legal theory of the constitutional
rights of the Basic Law”. For broader acceptance of Alexy’s theory, see, for example, Kumm (2007), p. 136,
Martinez-Zorrilla (2011a), pp. 729-731, Menéndez & Oddvar Eriksen (2006), p. 4, Sardo (2012), p. 85 and Stone
Sweet & Matthews (2008), p. 93.

4 Borowski (2011), p. 579. On the influence of Alexy's theory of balancing, see Chiassoni (2019b), 191ff, Jestaedt
(2012), pp. 152-153, Klement (2012), pp. 173-174, Kumm (2004), pp. 574-575, Martinez-Zorrilla (2018), pp.
171-172, Menéndez & Oddvar Eriksen (2006), p. 2, Moreso (2002a), pp. 18ff, Rivers (2006), p. 141 and Stone
Sweet & Matthews (2008), p. 93. Jestaedt refers to the “Kiel school” founded by Alexy, and mentions J.
Sieckmann, M. Raabe, N. Jansen, M. Borowski, H. Stiick and M. Klatt as its representatives.

° Borowski (2011), p. 579. See also Menéndez & Oddvar Eriksen (2006), pp. 4-5.

& Borowski (2011), p. 586.

7 Sardo (2012), p. 85. On this point, see also Hailbronner & Martini (2017), pp. 391-392, Jestaedt (2012), p. 157,
Klatt & Meister (2012b), p. 4, Moreso (2009a), p. 223, Moreso (2012), pp. 35-36, Petersen (2020), pp. 163-165
and Pirker (2013), pp. 6-7.

8 Alexy (2002a), pp. 1-4; Alexy (2003a), p. 134.

® Alexy (2005), p. 572. See also Borowski (2011), p. 579.

10 Alexy (2003b), pp. 433-449. See also Feteris (2017), p. 118 and Sardo (2012), p. 85.



balancing, as it describes the methodology used by the German Federal Constitutional Court.!!
His theory of judicial balancing is also characterized as a procedural theory of balancing, since
judicial balancing is understood as “an operation that can be rationally justified and should be
rationally justified from a formal point of view”.!2

The subchapter consists of six sections (I. 1. — 1. 6.) and is arranged as follows: after
the introduction (1. 1.), which explains and justifies the structure and content of the chapter, the
second section contextualizes Robert Alexy’s legal philosophy (I. 2.). The third section (I. 3.)
introduces the basic notions relevant to the problem of apparent conflicts between fundamental
rights: first, Alexy’s views on interpretation (I. 3. 1.), second, his understanding of ‘norm’ and
‘right’ (1. 3. 2.), and finally, his views on apparent conflicts between fundamental rights (I. 3.
3.). Before presenting Alexy’s view on the issue of apparent conflicts between fundamental
rights (1. 3. 3. 2.), we will present the discussion between conflictivist and non-conflictivist
positions in the debate (I. 3. 3. 1.). In the fourth and most important section (I. 4.), the
theoretical framework of Alexy’s approach will be presented (I. 4. 1.) and illustrated on two
legal cases (I. 4. 2.): first, the 1994 Federal Constitutional Court Cannabis case (I. 4. 2. 1.) and
second, to the 1992 Federal Constitutional Court Titanic case (I. 4. 2. 2.). Both cases serve to
present Robert Alexy’s ideas on judicial balancing in practice, but the second case has another
purpose, it is the ‘comparison case’, as we will apply to it the understanding of judicial
balancing of every other author analysed in this thesis. The fifth section (1. 5.) presents further
developments of Alexy’s theory. The contributions of Jan-Reinard Sieckmann, Martin
Borowski and Matthias Klatt will be presented. Finally, the chapter ends with an account of
the criticisms that have been put forward to Alexyan theory of judicial balancing (I. 6. 1.) and

with conclusions on the proposal (I. 6. 2.).

I. 2. Alexy’s non-positivistic concept of law
Robert Alexy’s theory of law has been characterized as a “holistic or systems-based
approach” to law, with the author developing a “systematic philosophy covering most of the

key areas of legal philosophy”®3. According to Alexy, law has a dual nature, in that it

11 Sardo (2012), p. 85.

12 Sardo (2012), p. 88. On the characterization of Alexy's theory of balancing as “procedural” or “formal”, see
also Bomhoff (2008), pp. 574-575, Feteris (2017), p. 150, Maniaci (2002), pp. 49-50 and Zucca (2007), p. 12.

13 Kumm (2004), p. 595; Pavlakos (2007), p. 1. On Alexy’s holistic approach, see also Klatt (2007a), p. 531.
Besides A Theory of Constitutional Rights, Alexy’s most important works are A Theory of Legal Argumentation,
first published in 1978, and The Argument from Injustice: A Reply to Legal Positivism, first published in 1992.
See Borowski (2011), p. 575ff. On Alexy’s non-positivism, see also Sieckmann (2021), pp. 720-741.
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encompasses both a real or factual dimension and an ideal or critical dimension.** The claim
that law has a dual nature (the so-called dual nature thesis) forms the basis of his non-
positivistic concept of law, and the dual nature of law is seen as the “single most essential
feature of law.”*® The real or factual dimension of law is represented by two elements:
authoritative issuance and social efficacy (which are social facts), while the ideal or critical
dimension of law is represented by the element of moral correctness (claim to correctness).
His non-positivism, as Viola elaborates, is based on the conceptual connection between law
and morality, expressed in the idea of the claim to correctness.!” The claim to correctness
means that the issuance of a norm or a ruling is followed by the idea (implicit or explicit) that
the norm or ruling itself is correct.® An essential feature of the claim to correctness is the
“assurance of justifiability”, i.e., that the claim to correctness is always accompanied by a claim
to justifiability, i.e., that correctness entails justifiability.'® Alexy accepts the Radbruch formula
and argues that extreme injustice can result in the invalidity of legal norms.° Alexy formulates

his view in terms of Radbruch formula:

“...moral defects undermine legal validity if and only if the threshold of extreme injustice is

transgressed. Injustice below this threshold is included in the concept of law as defective but valid law.”?

Alexy’s non-positivistic concept of law differs from both legal positivism and natural
law.?? His non-positivism differs from legal positivism in its rejection of both the descriptive
thesis of separability and the normative thesis of separation between law and morality, and in
its assertion that there is a necessary conceptual connection between law and morality.? Alexy
describes non-positivism by what he calls the connection thesis, which defines the concept of
law by including a third element of morality alongside the elements of authoritative decision

and social efficacy (or effectiveness):

14 Alexy (2008), p. 281. On the dual nature thesis, see also Sieckmann (2021), pp. 271-282.

15 Alexy (2010b), pp. 167. See also Alexy (2020), p. 239.

16 Alexy (2010b), pp. 167-168.

17 Viola (2016), pp. 82-84. See also Alexy (1989), pp. 167-168 and Alexy (2000b), pp. 138-143.

18 Barberis & Bongiovanni (2016), p. 270.

19 On this point, see Alexy (2002b), p. 34 and Barberis & Bongiovanni (2016), p. 270.

20 Alexy (2007a), pp. 50-51 and Viola (2016), p. 83. Radbruch’s formula is a variant of the extreme injustice
thesis, which Alexy considers as a “kind of litmus test on the question whether a theory of law is positivistic or
non-positivistic. One who accepts the thesis that extreme injustice is no law has to bid farewell to positivism.”

2L Alexy (2012), p. 6.

22 For a distinction of Robert Alexy’s non-positivistic concept of law from legal positivism and natural law, see
Viola (2016), pp. 82-83.

2 Alexy (1989), p. 167 and Viola (2016), p. 82. Alexy (1989), p. 167, writes: “My thesis is that there is a
conceptually necessary connection between law and morality which means legal positivism fails as a
comprehensive theory.”
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“The thesis of connection aims to define the concept of law in a way that includes elements of
morality. No serious non-positivist, however, excludes the elements of authoritative decision and social
effectiveness from the concept of law. The difference between him and the positivist is established rather

by his thesis that the concept of law is to be defined in such a way that, in addition to those features that

refer to facts, it also includes elements of morality.”?*

Non-positivism also differs from natural law theories in that Alexy holds that the social,
not just the moral element is essential to the concept of law. However, the natural law tradition
does not overwhelmingly hold that only the moral element is essential to the concept of law,
and as a result, Alexy’s position has been held by authors to be close to the natural law theory.?®
To distinguish his non-positivism more precisely from legal positivism and natural law, Alexy
contrasts it with two forms of positivism (exclusive and inclusive) and two forms of non-
positivism (exclusive non-positivism and super-inclusive non-positivism) and calls his position
inclusive non-positivism.?®

To summarise the brief account of Alexy’s legal philosophy, we can state that he has
developed a non-positivistic concept of law, which he calls inclusive non-positivism and
according to which law consists of two dimensions: the real or factual, which includes
authoritative issuance and social efficacy, and the ideal or critical, which is represented by the
claim to correctness. As will be shown in the following sections presenting Alexy’s
understanding of interpretation (I. 3. 1.), normand right (I. 3. 2.), the apparent conflicts between
fundamental rights (I. 3. 3.) and his understanding of judicial balancing (I. 4.), the ideal or

critical dimension, a single most essential feature of law, concerns all of them.

I. 3. Basic notions

I. 3. 1. Interpretation

24 Alexy (1989), p. 168. See also Alexy (2010b), p. 167, where he writes: “Authoritative issuance and social
efficacy are social facts. If one claims that social facts alone can determine what is and is not required by law, that
amounts to the endorsement of a positivistic concept of law. Once moral correctness is added as a necessary third
element, the picture changes fundamentally. A non-positivistic concept of law emerges. Therefore, the dual-nature
thesis implies non-positivism.”

% Viola (2016), pp. 82-83.

%6 For a summary of his distinction between two forms of positivism and two other forms of non-positivism, see
Alexy (2012), pp. 3-7. According to Alexy, his inclusive non-positivism (but also two other forms of non-
positivism) is distinguished from exclusive positivism by the claim that morality is necessarily included in the
concept of law (exclusive positivists, like Raz claim that morality is necessarily excluded from the concept of
law). Inclusive positivism, advocated by Coleman, holds that morality is neither necessarily included in nor
excluded from the law. Alexy distinguishes his inclusive non-positivism from exclusive non-positivism
(according to which any moral defect, any injustice, leads to legal invalidity, as advocated by Augustine of Hippo)
by arguing that the latter gives “too little weight to the factual or real dimension of law”. Super-inclusive non-
positivism (as advocated, for example, by John Finnis), according to which legal validity is in no way affected by
moral defects is rejected on the grounds that it does not give sufficient weight to the ideal dimension of law.

12



This section presents Robert Alexy’s views on interpretation. Since the aim of the work
is to provide a comparative overview of the different legal methods used for the resolution of
the apparent conflicts between fundamental rights, and since the understanding of
interpretation is essential to any legal method dealing with the problem, we will also present
Riccardo Guastini’s distinction of the theories of interpretation, so that the understanding of
interpretation from each of the authors can be classified (and later compared). Guastini’s
classification is chosen since it offers clear parameters and possibility to compare the views of
the authors.

Robert Alexy sets out his views on interpretation in his 1978 book A Theory of Legal
Argumentation, in which he addresses the rational justification of legal decisions as a type of
normative statements.?” Alexy places his views on legal interpretation in the context of the
broader topic of legal argumentation. The process of justification of normative statements is
understood by Alexy as practical discourse and the process of justification of legal decisions
as legal discourse, and a theory of legal argumentation should be understood as a specific form
of general practical discourse.?® Practical questions can have more than one right answer, and
in legal discourse (understood as a specific form of general practical discourse) two
incompatible normative statements are possible.?® As far as the justification of legal decisions
is concerned, Alexy follows the distinction introduced by Wrdblewski between internal and
external justification.®® For Alexy, external justification (which focuses on the acceptability of
the premises of a legal decision) is the central topic for legal argumentation.®* Regarding the
external justification of legal decisions, Alexy divides the rules and arguments of external
justification into six groups.3? The first (and most important, as Feteris points out) group of the

rules of external justification is related to arguments used in the interpretation of legal norms,

27 Feteris (2016), p. 679: “The central question in the external justification is whether the arguments used in the
internal justification are acceptable according to legal standards.” See also Borowski (2011), pp. 577-579.

28 Alexy (2007b), p. 44 and Feteris (2016), p. 679.

29 Feteris (2016), p. 681. See Alexy (2007b), p. 291.

30 Alexy (2007b), p. 306. On the distinction between internal and external justification, see Wréblewski (1971),
p- 412, where he writes: “There are two kinds of justification of legal decision: internal and external justification.
Internal justification deals with the validity of inferences from given premisses to legal decision taken as their
conclusion [emphasis added]. The decision in question is internally justified if the inferences are valid and the
soundness of its premises is not tested. In this respect internal justification is “formal” justification and it is not
adequate for an analysis of the practical operation of legal decision and its institutional control. External
justification of legal decisions tests not only the validity of inferences, but also the soundness of premisses
[emphasis added]. The wide scope of external justification is required especially by the paradigmatic judicial
decision because of the highest standards imposed on it.” On the distinction, see also Klatt (2008), pp. 51-54 and
Klatt & Meister (2012a), pp. 693-694.

31 Feteris (2016), p. 679.

32 Alexy (2007b), p. 320.
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and these argument forms are based on the canons of interpretation.®® Alexy points out that the
number of these canons (elaborated by Friedrich Carl von Savigny) is disputed, but he
distinguishes six of them: semantic, genetic, historical, comparative, systematic and
teleological methods of interpretation. The canons of interpretation are used to justify the
interpretative choice (meaning) given to an expression susceptible to more than one
interpretation.® In this sense, Alexy sees no difference between constitutional interpretation
and the interpretation of other legal texts.%® Alexy points out that a fully elaborated hierarchy
between the canons of interpretation is controversial, since the use of different canons of
interpretation can lead to different results, which remains a problem.®” However, he presents
his views on the relationship between some of them in the Appendix to his A Theory of Legal
Argumentation under the rules and forms for legal discourse.®® He formulates what he calls a
‘saturation rule’, which requires that a “full statement of reasons is required in every argument
which belongs to the canons of interpretation” (J.6).3 Regarding the hierarchical relationship
between canons of interpretation, Alexy argues that arguments relating to the actual wording
of the law (the semantic method of interpretation) or the will or intention of the historical
legislator (the genetic method of interpretation) take precedence over other arguments, unless
there are rational grounds to give precedence to other arguments (J.7).

To sum up: Alexy’s views on legal interpretation are presented in the broader context
of legal argumentation and the (external) justification of legal decisions. According to Alexy,
when an expression is susceptible to more than one interpretation, preference should be given

to the semantic interpretation of the wording of the normative provision to be interpreted and

33 Feteris (2016), p. 683. The other groups include rules for the use of dogmatic argumentation; the use of
precedents; the use of general practical argumentation; the use of general empirical argumentation and the use of
what Alexy calls special legal argument forms, including argumentum a contrario, analogy, and argumentum a
fortiori. See Alexy (2007b), p. 320.

34 Alexy (2007b), pp. 324. These methods of interpretation are not understood as rules of interpretation, as Alexy
(2007b), pp. 337-338 points out, and suggests that they can be called argument schemes, following Perelman.

35 Feteris (2006), p. 683.

36 Alexy (2002a), pp. 1-2: “Where the constitutional rights catalogue is written, the legal problem of constitutional
rights is first and foremost a problem of interpretation of authoritative formulations of positive law. In this respect
it is not different from problems of interpretation which arise generally in law.” Constitutional provisions, as
Alexy points out, are more often open-textured that other provisions. It does not follow, however, that they are
(or should be) interpreted using different methods of interpretation. An example of what Alexy (2002a), p. 34,
calls “structural open texture” of constitutional provision is Art. 5(3) of the Basic Law, according to which “Arts
and sciences, research and teaching shall be free”. This provision does not tell us, as Alexy indicates, whether
such state of affairs is to be brough through the active intervention by the state or just ensured by its non-
intervention.

37 Alexy (2007b), pp. 30-31.

38 Alexy (2007b), pp. 410-411, formulates rules (marking them with J, followed by a number).

% Feteris (2016), pp. 683-684. See Alexy (2007b), p. 410. The “saturation rule” also applies to special argument
forms, among which Alexy mentions the argumentum a contrario (J.15), the analogy (J.16), and the argumentum
ad absurdum (J.17).
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to will of the norm-creator. How can Robert Alexy’s views on interpretation be classified? To
make a comparison with other authors whose ideas are presented in this work, I will use the
classification developed by Professor Riccardo Guastini, who distinguishes between three
theories of interpretation: cognitivist, mixed and sceptical.*® Let us present the main ideas of
these three theories of interpretation, according to Guastini:

(1) Cognitive theory of interpretation sees interpretation as a matter of “discovery” or
knowledge, namely empirical knowledge of either the “proper”, objective meaning of
normative texts or the subjective intentions of normative authorities. The underlying
assumption behind cognitive theory of interpretation, as Guastini indicates, is the belief that
words have a “proper”, intrinsic meaning and that there is one univocal and recognizable “will”
of the normative authorities. The aim of legal interpretation, then, is the discovery of pre-
existing meaning or intentions. According to the cognitive theory of interpretation, there is
always one and only one “true” interpretation. Cognitive theory usually asserts, as Guastini
points out, that legal systems are necessarily complete (gapless) and consistent. For this reason,
there is no room for judicial discretion and, as a further consequence, every question of law is
susceptible to one right answer.

(2) Sceptical theory of interpretation, on the other hand, sees interpretation as a matter
of evaluation and decision. The underlying assumption behind sceptical theory of interpretation
is the idea that words have no proper meaning at all, as Guastini explains, and that the words
may bear meaning put upon it by the user or by each recipient. According to this theory, legal
rules do not precede interpretation but are the result of interpretation. Statutory texts are likely
to be interpreted in different ways, depending on the “evaluative attitude” of the interpreter.
There is no “will” or “intention” on which we can rely to determine the meaning of the text.
According to the sceptical theory of interpretation, no existing legal system is either complete
or consistent. Faced with gaps and inconsistencies, judges can create new law or derogate
existing law, and thus act as legislators. No “clear-cut distinction” can be drawn between

adjudication and legislation, as Guastini concludes.

40 A summary of these theories is presented from Guastini (1997b), pp. 279-283. Later, Guastini (2006a), p. 227,
argued for a distinction between cognitivism and scepticism, tertium non datur, understanding the so-called mixed
theories as belonging to the cognitivist theories. A similar classification, but developed in the context of
constitutional interpretation, is found in Moreso (1998), pp. 131-160, where he distinguishes between three
positions: ‘Noble Dream’ (for cognitivism), ‘Nightmare’ (for scepticism) and “Vigil® (for the intermediate position
he defends). More on this in the subsection Il. 3. 3. 1., where Moreso’s views on interpretation are presented. Cf.
also with Chiassoni (2019a), pp. 130ff, who distinguishes between three theories of interpretation: formalism (“the
noble dream theory”), realism (“scepticism”, “the nightmare theory”) and mixed or intermediate theory
(“eclecticism”, “the vigil theory”). Cf. also with Martinez Zorrilla (2010), pp. 49-57, who distinguishes between
cognitivist, sceptical, and intermediate theories of interpretation.
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(3) Mixed (or intermediate) theory of interpretation holds that interpretation is
sometimes the result of knowledge and sometimes a matter of evaluation and decision (or the
output of the discretionary decision). Guastini distinguishes between two versions of the mixed
theory of interpretation.

(3. 1.) According to the first and more influential version, the irreducible “open texture”
of nearly all legal provisions has as a result the “core” of settled meaning and the “penumbra”
of uncertainty in every legal rule.*! Thereafter, a distinction is made between “clear” (“plain”
or “soft”) cases and borderline “hard” cases where the application of the rule is controversial.
When judges decide a clear case, they do not exercise judicial discretion, but when they decide
a hard case, judicial discretion is necessarily involved because deciding a hard case necessarily
involves a choice between competing possible solutions.*?

(3. 2.) According to the second version of the theory, there are clear and obscure legal
texts, and judicial discretion depends on the wording of the legal texts. Clear texts, according
to the proponents of this theory, have univocal or recognizable meaning. Obscure legal texts
are ambiguous and liable to competing interpretations. While interpretation involves discretion,
interpretation is not a necessary step in a judicial decision because, according to this theory,
clear legal texts do not require interpretation (interpretatio cessat in claris or in claris not fit
interpretatio). Interpretation of obscure legal texts, on the other hand, involves judicial
discretion, as the choice between competing possible interpretations is discretionary.

How can Robert Alexy’s views be classified, according to the scheme elaborated by
Riccardo Guastini? | argue that his views position him as a proponent of the first variant of
mixed theory of interpretation. Alexy emphasises the open texture of legal provisions.*® Legal
cases involving conflicts between rules are resolved by subsumption, while legal cases
involving conflicts between legal principles are resolved by balancing, as will be explained in
more detail in this chapter.** The cases in which the judge balances (and these are the cases of
the apparent conflicts between fundamental rights, as Alexy understands them as conflicts

between legal principles) can be understood as hard cases, as opposed to clear cases.*® Alexy

41 On the idea, see Hart (2012), pp. 124-136.

42 Guastini (1997b), p. 282, writes that “In other words, facing a soft case, which falls within the core of settled
meaning of the rule-formulation, the judge simply “discovers” and “describes” such an “objective” meaning.
Facing a hard case, which is neither clearly included nor clearly excluded from the scope of the rule, the judge on
the contrary is forced to “decide” and to “ascribe” to the rule-formulation the meaning of his or her own.”

43 Alexy (2002a), p. 34 and Alexy (2007b), pp. 27-28. For such a position, see also Hart (2012), pp. 124-136, who
can be cited as an example of the proponent of the mixed theory of interpretation.

4 Alexy (2003b), pp. 433-436. See also Poscher (2009), pp. 439-440.

45 Guastini (1997b), p. 282. Poscher (2009), p. 439 writes: “For any given norm, adjudication may consist in mere
rule-following in easy cases, of more complex analytical considerations when it comes to more complex cases,
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rejects the idea of a one-right answer in hard cases, which is characteristic of cognitivist
theories of interpretation.*® On the other hand, Alexy’s views rule out the possibility of a
sceptical theory of interpretation by arguing for a primacy of the genetic method of
interpretation (which takes into account the will of the historical legislator). For this reason, his
views are closer to cognitivism than to scepticism. In the following subsection, Alexy’s

understanding of the notions of ‘norm’ and ‘right’ is presented.

I. 3. 2. Norm and right

Since judicial balancing is a legal method proposed for resolving apparent conflicts
between fundamental rights, this section presents Alexy’s understanding of the concept of norm
and right. In terms of structure, we begin with the theoretical background and influence on
Robert Alexy (particularly that of Ronald Dworkin) regarding norm and right, followed by an
account of his understanding of norm (particularly his distinction between rules and principles,
the most important distinction for his understanding of fundamental rights norms). We then
present alternative approaches to understanding norm and right that Alexy considered and the
reasons why he rejected them. The Federal Constitutional Court’s case Lith, which Alexy used
to support his ideas, is presented. Finally, we conclude the section with Alexy’s understanding
of fundamental right before moving on to the next section, which deals with his understanding
of the problem of apparent conflicts between fundamental rights.

We begin by outlining the theoretical background and influence on Robert Alexy
regarding norm and right. Alexy adopts a so-called semantic conception of norm, according to
which a norm is the meaning of a normative sentence or provision.*” One of the central points
for Robert Alexy’s theory of law in general, and for his theory of constitutional rights in
particular, is the distinction between two types of norms: rules and principles.*® An important

terminological remark is necessary here. For Alexy, all fundamental rights are constitutional

and yet of more complex argumentations and evaluations in hard cases, where even the balancing of legally
protected rights in the sense of an optimization requirement may play a role.” [emphasis added]

46 Aarnio (2008), p. 255, Brozek (2007), p. 322 and Feteris (2017), pp. 125-126. See also Alexy (2007b), p. 291.
47 Alexy (2002a), pp. 21-25. On the distinction between the two conceptions of norms, hyletic (or semantic) and
expressive (or pragmatic), see Alchourrén and Bulygin (1981), pp. 95-124 and Guastini (2018b), pp. 1-4. On
Alexy’s understanding of norm, see La Torre (2006), pp. 53-55.

48 Alexy (2002a), p. 44, on the importance of the distinction between rules and principles: “...but the most
important [theoretical distinction, emphasis added] for the theory of constitutional rights is that between rules and
principles. The distinction is the basis for a theory of constitutional rights justification and a key to the solution of
central problems of constitutional rights doctrine. (...) All in all, the distinction between rules and principles is
the basic pillar in the edifice of constitutional rights theory”. On the importance of the distinction between rules
and principles for Alexy’s theory, Klatt (2012), p. 7: “The central theme of Alexy’s second book is to demonstrate
how crucial problems of the theory of constitutional rights can be resolved by distinguishing two kinds of norm,
namely rules and principles, and by pursuing the consequences that stem from this norm-theoretic distinction”.
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rights (but not vice versa). When the expression “constitutional rights” is used, it refers to
fundamental rights (protected by constitutional norms), unless it is explicitly stated that the
expression “constitutional rights” refers to other, non-fundamental constitutional rights.

Rules and principles are understood by Alexy as two types of norms, each norm being
either a rule or a principle (Exklusionstheorem).*® Norms expressing constitutional rights have
the structure of legal principles, and Alexy argues that they are fundamentally different from
legal rules. The distinction between rules and principles forms the basis of Alexy’s principles
theory, which he defines as the “system drawn from implications of the distinction between
rules and principles”.>® Alexy’s principles theory is based on three main theses: (1) the
optimization thesis, according to which principles are “optimization commands”, (2) the
collision law, which explains the method of resolving conflict between principles that is
fundamentally different from resolving conflicts between rules and (3) the balancing law,
which states the relation between the intensity of interference of one principle regarding the
non-satisfaction or detriment to another principle, and the importance of the realization of the
other principle.>

The distinction between rules and principles has implications for a wide range of areas
of law, from the concept of legal system to the relationship between law and morality, the
theory of norms, the theory of rights (especially basic rights), and the application of law.5? It
has been in the focus of legal theorists since it emerged as a topic in the second half of the last
century.>® The distinction between rules and principles was, as Alexy points out, already a topic
in the 1950s in Germany in the works of Josef Esser (albeit with a different terminology), and
in the 1940s in Austria in the works of Walter Wilburg, who was the pioneer to the topic with
his theory of flexible systems.>* In Italy, the topic had already been taken up by Emilio Betti

and Norberto Bobbio.>®

49 Alexy (2002a), p. 48 and Backer (2014), p. 2.

50 Alexy (2010a), p. 22. See also Alexy (2009), pp. 82-83.

51 Alexy (2000a), pp. 295-298. The three theses are explained throughout the section.

52 Alexy (2000a), p. 294 and Duarte (2017), p. 1.

3 Among many authors who have dealt with the topic, besides R. Dworkin and R. Alexy, M. Atienza, J. Ruiz
Manero, R. Guastini, J. Raz, H. L. A. Hart, N. MacCormick and A. Marmor can be mentioned.

54 Alexy (2000a), p. 294. Alexy refers to the works of Josef Esser, Grundsatz und Norm in der Richterlichen
Fortbildung des Privatrechts, J. C. B. Mohr (Paul Siebeck), Tiibingen, 1956 and of Walter Wilburg Die Elemente
des Schadenrechts, Elwert and Braun, Marburg, 1941.

%5 Emilio Betti, Interpretazione della legge e degli atti giuridici. Teoria general e dogmatica., Giuffre, Milano,
1949 and Norberto Bobbio, Principi generali di diritto, in Novissimo Digesto Italiano, Vol. XIIl, UTET, Torino,
1966.
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An important influence on Alexy’s comes from the ideas of Ronald Dworkin.*® He
influenced Alexy in at least two ways: first, with the idea that principles have “weight” and,
second, with his distinction between “easy cases” and “hard cases”. According to Dworkin,
rules are applicable in “all-or-nothing fashion”, i.e., if the facts a rule stipulates are given, then
the rule is either valid, in which case it provides an answer to the case, or it is not valid, in
which case it does not contribute to the solution of the case.®’ Principles, on the other hand, do
not even purport to set out the conditions that make their conditions of application necessary.
According to Dworkin, they provide reasons that exert a certain influence in one direction, but
they do not impose a particular decision.®® Dworkin argues that principles, unlike rules, have
the dimension of “weight” or “importance”, and in the case of conflict between principles, the
relative weight of each must be considered.*® The idea that principles have “weight” is a key
one in Alexy’s theory of judicial balancing; it is explicitly manifested as abstract and concrete
weight in his Weight formula, which is discussed in the section I. 4. 1. In the case of a conflict
between principles, each principle provides a reason for arguing in favour of a certain solution,

but does not itself dictate a solution.®° This differs from the situation of a conflict between

%6 Dworkin (1967), later reprinted as a chapter The Model of Rules | in his 1978 book Justice in Robes, which also
includes chapter The Model of Rules Il. In his 1967 article, Dworkin criticises legal positivism, especially H. L.
A. Hart’s version, and claims that lawyers use other legal standards besides legal rules, such as legal principles
and legal policies in certain cases, which he calls hard cases. Dworkin uses the term legal standard to cover rules,
principles, policies and “other sorts of standards”. See Dworkin (1967), pp. 22-23. On the influence of Dworkin’s
theory on Alexy, see Borowski (2010), pp. 20-24, Hofmann (2016), p. 340 and Sardo (2012), p. 85. For a detailed
account of Dworkin’s views on this topic, see section 1. 3. 2. in Chapter I1I.

5" Dworkin (1978), p. 24. Dworkin’s use of the term ‘valid’ here is problematic. The term ‘applicable’ should be
used instead. On this point, see Ratti (2006), p. 254 and pp. 258-259. On the problematic conflations of the
concepts of ‘validity’ and ‘applicability’ of legal standards in Dworkin’s theory, see also Munzer (1973), pp.
1156-1162, who points out that a rule can be valid without being applicable. Navarro & Moreso (1997), pp. 201-
207, distinguish between two concepts of applicability: external applicability, which “refers to institutional duties;
anorm N is externally applicable if and only if a judge is legally obliged to apply N to some case ¢”, and internal
applicability, which refers to “the so-called spheres of validity of legal norms. A norm N is internally applicable
to actions regulated by its sphere of validity.” The expression “spheres of validity” was introduced by Kelsen
(1949), pp. 42-44, who put forward and elaborated the idea that legal norms have personal, material, territorial
and temporal spheres of validity. In the context of the distinction proposed by Navarro and Moreso, the expression
‘internal applicability’ seems to cover the expression of ‘validity’ which Dworkin uses. For a reconstruction of
different “models” of the validity of legal rules, see Ferrer Beltran & Ratti (2010), pp. 603-606.

%8 Dworkin (1978), p. 26.

%9 Dworkin (1978), pp 26-27. The most well-known example of a legal principle given by Dworkin comes from
the 1889 New York Court of Appeals case of Riggs v. Palmer, in which the court had to decide whether an heir
named in his grandfather’s will could inherit under that will even though he had murdered his grandfather in order
to inherit. The grandson did not receive the inheritance, even though he would have inherited under the literal
interpretation of statutory provisions. The court referred to the “general, fundamental maxims of common law”,
which, in this case, was that “no one may profit from his own wrong”. See Dworkin (1978), p. 23.

80 Dworkin (1978), p. 27. A case example Dworkin cites here is the 1960 Supreme Court of New Jersey case of
Henningsen v. Bloomfield Motors Inc., in which the principles of consumer protection and freedom of contract
came into conflict. The main issue in the case was whether (or to what extent) an automobile manufacturer may
limit its liability in the case of the automobile is defective. For the details of the case, see Dworkin (1978), pp. 23-
24.
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rules, where one of the rules is declared invalid.%! Rules are “functionally important” or
“functionally unimportant”; they do not have the dimension of weight that principles have,
according to Dworkin.®2 When rules conflict, one of them cannot be valid, and must be
abandoned or reformulated. This is done by “appealing to considerations beyond the rules
themselves”, to meta-rules such as lex superior, lex posterior, or lex specialis, or by considering
which of the rules is supported by the more important principle.®® Alexy’s understanding of the
distinction between rules and principles follows Dworkin’s idea that principles have the
dimension of “weight”, but with an important difference — Alexy characterizes principles as
“optimization commands”.%* While a conflict between rules can only be resolved by either
introducing an exception to one of the rules or by declaring one of them invalid, conflict of
principles is resolved by balancing.®®

The second point on which Dworkin influenced Alexy is the distinction between easy
cases and hard cases.®® Many cases that are easy can be solved simply by subsumption, while
hard cases “are defined by the fact that there are reasons both for and against any resolution
under consideration”.” Most of these cases, as Alexy argues, must be resolved by balancing.
In these hard cases, the collisions must be resolved by balancing the opposing reasons for each
of the solutions.®®

Having presented the theoretical background and influence of Dworkin, we now turn to
Alexy’s distinction between rules and principles. Both rules and principles are norms because
they both state what ought to be the case, and both can be expressed in terms of the deontic

modalities of command, permission, and prohibition.®® Regarding the distinction between rules

51 Dworkin (1978), p. 27. Ratti (2006), p. 254, points out that it is wrong to say that two contradictory or antinomic
rules cannot both be valid; every legal system is full of valid but contradictory rules. As Ratti suggests, it can be
said that two contradictory rules cannot both be applied in the same concrete case, and then the judge must decide
which of the contradictory rules to apply. It is possible, he continues, that one of the two rules is to be considered
invalid, but this depends on “the use of certain criteria of preference between rules” and “contingent facts, such
as the moment of entry into force, the hierarchical relations and the contents of meaning attributed to the normative
formulations from which the contrasting rules are derived” [translated by author]. A rule that is defeated in the
conflict does not lose its validity (except in the case where the lex superior criterion is used). Ratti (2006), p. 258.
62 Dworkin (1978), p. 27.

83 Dworkin (1978), p. 27.

8 The idea of principles as “optimization commands” is influenced by the work of one of Alexy’s disciples, Jan-
Reinard Sieckmann. The idea is explained in this section and in section 1. 5. 2., which presents Sieckmann’s
contribution to the Alexyan theory of judicial balancing.

8 Alexy (2002a), pp. 49-50. On the difference between rules and principles with regards to normative conflicts,
Alexy (2002a), p. 50, writes: “Conflicts of rules are played out at the level of validity; since only valid principles
can compete, competitions between principles are played out in the dimension of weight instead.”

% Sardo (2012), p. 85.

87 Alexy (2003b), p. 436.

88 Alexy (2003b), p. 436.

89 Alexy (2002a), p. 45.
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and principles, we can distinguish three possible positions: first, the position that it is not
possible to distinguish between these two types of norms (no distinction thesis); second, that
the distinction between rules and principles is quantitative (weak distinction thesis); and third,
that the distinction between rules and principles is qualitative (strong distinction thesis).”
Alexy explicitly takes the third position by stating that there is a criterion according to which
a distinction between rules and principles must be made.”* His distinction between rules and
principles is initially grounded on the criterion of the different kinds of satisfaction or
fulfilment in their application.”? The characterization of principles as “optimization
commands” is the defining characteristic according to which one can distinguish between rules
and principles, and a defining feature of principles theory.” According to Alexy, principles are

norms

“...which require that something be realized to the greatest extent possible given the legal and
factual possibilities [emphasis added]. Principles are optimization requirements, characterized by the fact
that they can be satisfied to varying degrees, and that the appropriate degree of satisfaction depends not
only on what is factually possible but also on what is legally possible. The scope of the legally possible

is determined by opposing principles and rules”.’*

Rules, on the other hand, are norms

“...which are always either fulfilled or not [emphasis added]. If a rule validly applies, then the
requirement is to do exactly what it says, not more nor less. In this way rules contain fixed points in the

2 75

field of factually and legally possible”.

0 Alexy (2002a), p. 47. See Moniz Lopes (2017), p. 472, for the criteria for the distinction. The author proposes
to distinguish between three main theses in the distinction between rules and principles: first, the thesis that there
are no solid grounds for distinguishing between the two types of norms; second, the weak distinction thesis, which
states that the differences between rules and principles are differences in degree (of possessing or exhibiting
certain characteristics used for the distinction); and third, the strong distinction thesis which takes the position
that there are qualitative differences between rules and principles. For such a ‘tripartite’ classification, see also
Silva Sampaio (2018), pp. 76-77, fn. 30. On the strong and weak distinction thesis between rules and principles,
see also Aarnio (2011), pp. 119-122, Comanducci (1997), pp. 56-63, De Fazio (2019), p. 307, Guastini (2014),
pp. 69-71, Pino (2009), pp. 133-136 and Verheij, Hage & Van Den Herik (1998), pp. 3-26.

1 Alexy (2002a), p. 47.

2 Duarte (2017), p. 1. See Alexy (2002a), pp. 47-48. Before discussing the criterion for distinguishing rules from
principles, Alexy considers some of the criteria proposed in the works of earlier authors, especially the generality
of the norm, but also alternative criteria proposed in the literature. Among these alternative criteria, Alexy
mentions the following: the “ability to state precisely the situations in which the norm is to be applied”’; the manner
of creation (“created” vs. “evolved” norms); the explicitness of evaluative content; the connection with the idea
of law or with a higher legal statute; significance for the legal order, and also the distinction between reasons for
rules and rules themselves and norms of argumentation an norms of behaviour. See Alexy (2002a), p. 46 for
further reference to these criteria.

3 Alexy (2000a), p. 295.

™ Alexy (2002a), pp. 47-48. In A Theory of Constitutional Rights, the phrase “optimization requirements” is used.
In later works, the phrase “optimization commands” is used. See Alexy (2005), pp. 572-573, Alexy (2010a), p.
21, Alexy (2014a), p. 52.

s Alexy (2002a), p. 48.
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Rules are thus understood as definitive commands.” On the other hand, the realization
of a principle to the “greatest extent possible” requires contrasting it with competing principles
or with principles that support opposing rules. In these situations, competing principles support
two prima facie incompatible norms that can be proposed as solutions to the case (for example,
norm N forbids A and norm N2 commands A)."’

To support his claims about the structure of constitutional rights, Alexy analysed the
jurisprudence of the German Federal Constitutional Court and showed that, in at least some
cases, the Court treats norms derived from constitutional provisions as principles. Modern
democratic constitutions, according to Alexy, consist of two classes or categories of norms:
first, norms that “organize legislation, adjudication and administration”, and second, norms
that “constrain and direct public power”.”® In Alexy’s understanding, norms that confer
constitutional rights are the most prominent type of norms in the second category. The question
then arises of how to characterize constitutional rights norms, and Alexy considers three
models: first, the model of pure principles; second, the model of pure rules; and third, the mixed
model of rules and principles.”® We will briefly present these three models and Alexy’s
assessment of each.

In the first model, the model of pure principles, the directly enacted guarantees from
the constitutional rights provisions are understood as principles, and rules are derived from “the
establishment of the conditions of precedence as the result of balancing exercises”.?® In this
model, rules are totally dependent on principles, as Alexy points out. Alexy rejects the first
model, arguing that it does not take the text of the Basic Law seriously, stating that it can even
be argued that it contradicts the text of the Basic Law.?! This model, in Alexy’s view

“...replaces the obligation to uphold the Constitution with a balancing exercise and

misunderstands the character of the Basic Law as ‘rigid constitution’ having ‘normative clarity and

unambiguity’.”®?

6 Alexy (2000a), p. 295.

7 Alexy (2000a), pp. 300-301; Bernal Pulido (2006b), p. 200.

8 Alexy (2003a), p. 131. Alexy argues that this dichotomy “seems to be universally valid, at least in the universe
of democratic constitutions”.

9 Alexy (2002a), pp. 69-86. For the model of pure principles, see pp. 69-71; for the model of pure rules, see Alexy
(2002a), pp. 71-80, and for the model of rules and principles, see Alexy (2002a), pp. 80-86.

80 Alexy (2002a), pp. 69-70.

81 Alexy (2002a), pp. 70-71 argues that the model of pure principles does not take the text of the constitution
seriously because the model “undermines the differentiated approach of the Basic Law to the limitation of rights.
The makers of the Basic Law explicitly avoided general clauses limiting rights, choosing instead to modify various
individual guarantees of constitutional rights with a wide variety of limitations. While the Federal Constitutional
Court treats constitutional norms as principles, it also stresses the significance of this point when it speaks of a
‘system of limitations which is carefully fashioned according to the nature of each individual constitutional right.””
8 Alexy (2002a), p. 71.
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In the second model, the model of pure rules, constitutional rights provisions are
understood as rules applicable by mere subsumption, without any need for balancing, or as
“balancing-free norms”.®8 Norms expressing constitutional rights are understood as legal rules
that protect “certain abstractly described positions of the citizens against the state”, and as such
they are structurally indistinguishable from other norms in a legal system. The use of
subsumption to apply constitutional rights norms can be problematic and often requires
additional justification. However, the rationale behind this understanding is that the issues that
may arise in the application of constitutional rights norms may be resolved “in essence without
balancing”.3* Although proponents of the second model agree that there are situations in which
the interpretation of constitutional rights provisions is complex, they nevertheless consider that
these situations can be resolved through the methods of legal interpretation without the need
for balancing.®® Alexy also rejects the second model by analysing three types of constitutional
rights: rights guaranteed without reservations, rights with simple reservations and rights with
qualified reservations.8®

Constitutional rights guaranteed without reservation are understood as constitutional
rights to which constitution provides no limits (for example, the freedom of religion from Atrt.
4(1) of Basic Law). Under the model of pure rules, as Alexy argues, it would be possible to
subsume religious oppression, if required by a particular faith, under the constitutional right.’
The alternative of not classifying these measures under the corresponding constitutional rights
would go against the wording of the constitution. However, if these constitutional rights are
treated as “reasons for imposing limitations”, the need for balancing arises, as Alexy argues,
and a departure from rule construction is required, in accordance with the postulate of
systematic interpretation.®

The problem with the second type of constitutional rights, those with simple

reservations (e.g., personal freedom, more specifically, the freedom of physical movement

8 Alexy (2002a), p. 71 and Alexy (2010a), p. 22.

8 Alexy (2010a), p. 22. The application of constitutional rights norms can be problematic — for example, it may
be doubtful whether a particular expression should be protected by freedom of speech or whether a certain act
should be protected by freedom of religion — but the key to this “rule construction” understanding of constitutional
rights lies in the fact that these and other questions arising in their application can be answered without balancing.
8 Alexy (2002a), p. 71.

8 Alexy (2002a), pp. 61-70.

87 Alexy (2010a), pp. 22-23.

8 Alexy (2010a), p. 23. On constitutional rights guaranteed without reservation, see also Alexy (2002a), pp. 71-
76. The problem, according to Alexy, is that these rights would be limitless if one adheres to the literal approach;
in practice, however, this is not the case, as there are arguments that there are at least some limitations to the
rights. As Alexy goes to point out, the question then becomes how to determine the scope of constitutional
protection of these seemingly unlimited constitutional rights. Alexy argues that a balancing test is required.
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guaranteed by Art. 2(2) of Basic Law) is that such a right could be limited under the limiting
clause by the legislature “down to its essential core”. The problem with this, according to
Alexy, is that these rights, if taken literally, “seem to guarantee too little”. Therefore, balancing
is required for these rights as well.®

Finally, the model of pure rules is considered inadequate in the case of constitutional
rights with qualified reservations, such as the inviolability of the home guaranteed by Art. 13(1)
of Basic Law. Not every state action can be justified just because it is a means to one of the
ends mentioned in the same article (such as “accommodation shortage” from Art. 13(7)) and
other formal requirements, as Alexy argues.®® Balancing is also necessary here because the
question of subsumption under the “qualified reservation” may arise.%!

The two “pure” models have problems that make them unacceptable in Alexy’s view.
He therefore argues for a third, ‘mixed” or ‘combined’ model of rules and principles, which
“consists of a level of principles interconnected with a level of rules”. Constitutional rights
provisions have, according to Alexy, a “double aspect”.®? Constitutional rights norms, then, are
not only principles. They can be rules as well, but the obligation to follow the rules itself

“derives from underlying formal principles”.®® As Alexy argues,

8 On this point, see Alexy (2002a), p. 76. See also Alexy (2010a), p. 23, where Alexy gives an example with the
constitutional right to life and bodily integrity, which is guaranteed by Art. 2(2) of the Basic Law, and can only
be interfered with on the basis of a law. If the model of pure principles (or “rule construction”, as Alexy also calls
it) is followed literally, the limitation clause would allow the legislature any interference with the right if it is
based on law. In this way, Alexy argues, the constitutional right would be reduced to a special statutory reservation
and would lose its binding power on the legislature. An attempt to avoid this situation where constitutional rights
would lose their binding force on the legislature by adding more rules which would prohibit the infringement of
the “core content” of the constitutional right, such as the Art. 19(2) of the Basic Law (which states that “In no
case may the essence of a basic right be affected”) would still be problematic, as determining the “core content”
of a constitutional right would require balancing. See Alexy (2010a), p. 23.

% Alexy (2002a), p. 77. Art. 13(7) of Basic Law states that “Interferences and restrictions shall otherwise only be
permissible to avert a danger to the public or to the life of an individual or, pursuant to the law, to confront an
acute danger to public safety and order, in particular to relieve an accommodation shortage [emphasis added], to
combat the danger of an epidemic or to protect young persons at risk.

1 Alexy (2002a), p. 79. In the context of Art. 13(7) of the Basic Law, which speaks of “accommodation shortage”,
the problem arises in the cases that are not clear. According to Alexy (2002a), pp. 77-78, the question of the
justification of the interference with the inviolability of the home arises when there is a shortage of housing, but
it is not considered “severe” or “too serious”: “The matter is different when there is a shortage of housing, but not
too serious a shortage, and when the question arises whether its removal justifies a very intensive breach of the
inviolability of the home. The attempt to solve this case rationally without engaging in a balancing exercise by
subsuming it under the concept of accommodation crisis has to fail. The question is not whether the shortage of
accommodation is correctly called an accommodation crisis, but whether as an accommodation crisis it justifies
limiting the right.”

92 Alexy (2002a), pp. 84-86.

93 Rivers (2002), p. xxviii. On the “double aspect” of constitutional rights norms, see Alexy (2002a), pp. 84-86.
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“It is inadequate to conceive of constitutional rights norms either purely as rules or purely as

principles. An adequate model derives both rules and principles from the provisions of the Constitution.

Both are combined in the double aspect constitutional rights norm.”%

To support his claim that constitutional rights (more precisely, norms expressing
constitutional rights) have “not only the character of rules, but also the character of principles”,
Alexy cites the 1958 Liith case from the German Federal Constitutional Court.%® In that case,
Eric Luth, a German politician, called for a boycott of films produced by Veit Harlan, who was
a leading director during the Third Reich. The lower court ruled that Lith must refrain from
calling for a boycott.®® Eric Luth then filed a constitutional complaint to the Federal
Constitutional Court, which considered his call for a boycott as prima facie fell within the
scope of freedom of expression guaranteed by Art. 5(1) of the Basic Law, which states that

“Every person shall have the right freely to express and disseminate his opinions in speech,
writing and pictures and to inform himself without hindrance from generally accessible sources. Freedom
of the press and freedom of reporting by means of broadcasts and films shall be guaranteed. There shall
be no censorship.”

Art. 5(2) of the Basic Law contains three limiting clauses to the freedom of expression,
among Which one is the “general law” clause, and the Court held that the Art. 826 of the
German Civil Code is a general law in the sense of the first limiting clause. Art. 5(2) states that

“These rights shall find their limits in the provisions of general laws, in provisions for the
protection of young persons and in the right to personal honour.”

In this situation, the question of what Alexy calls the “rule construction” (described as
“narrow and strict”) and the “principle construction” (described as “broad and comprehensive™)

becomes relevant.®” According to the first view, norms that confer constitutional rights are legal

% Alexy (2002a), p. 86.

% Alexy (2003a), pp. 132-134, BVerfGE 7, 198.

% The reason for this was that the appeal for a boycott violated Art. 826 of the German Civil Code, as “being
contrary to the public policy”. According to Art. 826 of the German Civil Code, “A person who, in a manner
contrary to public policy, intentionally inflicts damage on another person is liable to the other person to make
compensation for the damage.” On this point, see Alexy (2003a), p. 132.

7 On these two constructions, see Alexy (2003a) pp. 131-132 and Alexy (2010a), pp. 21-24. As noted earlier in
this section, in A Theory of Constitutional Rights Alexy distinguishes between three models for understanding
that express constitutional rights (model of pure principles, model of pure rules and “mixed” or “combined” model
of rules and principles). The model of pure principles is rejected due to the problems we have presented. In his
later work, Alexy distinguished between the latter two models, referring to them as “rule construction” and
“principle construction” of constitutional rights. The first model is described as “narrow and strict”, the second as
“broad and comprehensive”. The main difference between the two “constructions™ is that, under the first,
constitutional rights are applied by subsumption, while under the second, balancing is required. Alexy (2003a),
pp. 131-132, adds that these two understandings (or “constructions”, as he calls them) are not realized anywhere
in their purest form, and they just represent different “tendencies”, and “the question of which of them is better is
a central question of the interpretation of every constitution that provides for constitutional review.” Sardo (2012),
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rules that protect “certain abstractly described positions of the citizens against the state”, and
as such, they are structurally indistinguishable from other norms in a legal system. Under rule
construction, constitutional rights norms are seen as rules that are “applicable, in essence,
without balancing”.%® The use of subsumption to apply constitutional rights norms can be
problematic and often requires additional justification, but the rationale behind this
understanding is that the issues that may arise in the application of constitutional rights norms
can be resolved “in essence without balancing”.%® According to the second view, constitutional
rights norms also have the character of principles and as such, cannot be applied by mere
subsumption; in the case of a conflict between two constitutional rights, a process of balancing
or weighing is required.®

If the rule construction approach is to be followed, Alexy continues, two questions
would have to be answered: first, whether Liith’s call for a boycott can be subsumed under
freedom of expression and second, whether Art. 826 of the German Civil Code applies in this
case. The Court answered both questions in the affirmative, adding that “it is not enough to
carry these two isolated subsumptions”, but that a balancing or weighing of the colliding
constitutional principles is necessary.'®* The result of the balancing that the Court undertook
in this case was that freedom of expression must be given priority over the protection of public
policy, so the Court reversed the lower court’s decision and ruled in Liith’s favour. The
significance of this decision, as Alexy points out, was threefold. % First, the Court concluded
that “constitutional rights have not only the character of rules, but also the character of
principles”. Second, the Court held that “the values or principles found in the constitutional
rights apply not only to the relations between citizen and the state but, well beyond that, to all
areas of law”.1% The third and most important consequence was that the Court held that

conflicts between principles can only be resolved through balancing, i.e., that in the cases of

pp. 84-85 argues that from this it can be questioned whether Alexy still holds the position of a strong distinction
between rules and principles.

% Alexy (2010a), p. 22.

9 Alexy (2010a), p. 22. The application of constitutional rights norms can be problematic, for example, it may be
doubtful whether a particular expression should be protected by freedom of speech or whether a particular act
should be protected by the freedom of religion, but the key to this “rule construction” understanding of
constitutional rights lies in the fact that these and other questions that arise in their application can be answered
without balancing.

100 Alexy (2003a), pp. 132-133.

101 Alexy (2003a), p. 133, quoting BVerfGE 7, 198, 207f. On the case, its effects and importance, see Kommers
& Miller (2012), pp. 60-61 and pp. 442-450.

102 Alexy (2003a), p. 133, quoting BVerfGE 7, 198, 205.

103 Alexy (2003a), p. 133, quoting BVerfGE 7, 198, 205.
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collision between principles “balancing of interests becomes necessary”.1% In this decision,
balancing was established for the first time as a “methodological concept” in the adjudication
of the Federal Constitutional Court. Thus, the “principle” or “broad and comprehensive”
construction of constitutional rights, which requires balancing, was established by the Federal
Constitutional Court, as Alexy argues.

Finally, we turn to Alexy’s understanding of right. With the aim of clarifying the
complex concept of right, Alexy proposes to use the term to refer to three distinctive legal
positions, all of which belong to the category of “subjective right”: rights to something,
liberties, and powers.1% Rights are understood by Alexy as bundles of these positions derived
from a single provision. Alexy uses the term “complete constitutional right” (for example, the
right to life or the right to free speech) to clarify his position.1% The term is used to emphasise
the idea that constitutional rights generally do not refer to single positions, but to a bundle of
them.

“...a complete constitutional right is a bundle of constitutional rights positions. That leaves us
with the question of what it is that draws these positions together into a single constitutional right. Again,
the simplest answer is their derivation from a single constitutional rights provision.”%7
This is an initial, simpler definition of a complete constitutional right given by Alexy.

An extended definition of a complete constitutional right:

“It is made up of elements with a well-defined structure, the individual positions of the citizens

and the state, along with the clearly definable relations between these positions, relations of precision, of

means to ends and of balancing.”®

104 Alexy (2003a), pp. 133-134, quoting BVerfGE 7, 198, 210. On the “necessity of balancing”, established by the
Federal Constitutional Court, see Kommers & Miller (2012), p. 446 and p. 450.

105 Alexy (2002a), p. 120. Because of the complexity of the notion of ‘subjective right’, ‘liberty’ and ‘power’, and
because we are dealing with the problem of apparent conflicts between fundamental rights, we will focus on this
notion. For Alexy’s views on the notions of subjective rights, see Alexy (2002a), pp. 120-159.

106 See Alexy (2002a), p. 159. An example given by Alexy (2002a), pp. 159-160, to illustrate the variety of
positions a complete constitutional right consists of concerns freedom of expression, arts and sciences from Awt.
5(3) of the Basic Law. As Alexy points out, three different positions were considered by the Federal Constitutional
Court: a legal liberty to act in the field of academic life, a right to an omission (defensive right) against the state
regarding the acts in the field of academic life and a right to positive acts on the part of the state to protect this
liberty.

107 Alexy (2002a), p. 159. For more on the notion of “complete constitutional right”, see Alexy (2002a), pp. 159-
162.

108 Alexy (2002a), p. 162. There will be controversy, as Alexy points out, about what is included in a complete
constitutional right. This controversy about what belongs to a complete constitutional right “is paralleled by the
controversy about which norms are to be derived from constitutional provisions as constitutional rights norms.”
This is simply to say that different possible interpretations of a constitutional provision are possible, and
depending on these interpretations, the content of the fundamental right will be different.
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As for the notion of fundamental right, Alexy distinguishes between three concepts of
fundamental rights: the formal, the substantive and the procedural.®® The formal concept of
fundamental rights defines fundamental rights as constitutional rights: they are rights
“contained in a constitution or in a certain part of it”, rights “classified by constitution as
fundamental rights” or rights “endowed by the constitution with special protection, for
example, a constitutional complaint brought before a constitutional court”.!*® The formal
concept of fundamental rights, while useful, is not sufficient to understand the nature of
fundamental rights, Alexy argues. He supplements the formal concept of fundamental rights
with a second, substantive concept that goes beyond the criterion of merely enumerating a right
in a constitution. Under the substantive concept, fundamental rights are defined as “rights
incorporated into a constitution with the intention of transforming human rights into positive
law”.1*1 In this concept, the substantiation or foundation of fundamental rights is based on
substantiation or foundation of human rights. According to Alexy, the substantiation, or
foundation of fundamental rights is “essentially, a foundation of human rights”.*'? In the third
way of conceiving of fundamental rights, the procedural one, they are defined as rights “which
are so important that the decision to protect them cannot be left to simple parliamentary
majorities”.!*® In Alexy’s view, an adequate theory of fundamental rights must take into
account all three concepts of fundamental rights and their mutual relationship. The substantive
concept of fundamental rights expresses the “intrinsic relation between constitutional and
human rights” and answers the question why the foundation of fundamental rights depends on
the foundation of human rights. The institutionalization of fundamental rights in a legal system

is the result of the transformation of human rights into positive law. When this transformation

109 Alexy (2006), pp. 15-17.

110 Alexy (2006), p. 15.

111 Alexy (2006), p. 17. Alexy states that this “intention theory” of fundamental rights “makes it possible to
conceive of the catalogues of fundamental rights of different constitutions as different attempts to transform
human rights into positive law”. See Alexy (20006), p. 17.

112 Alexy (2006), p. 17: “one cannot raise the question of the substantiation or foundation of fundamental rights
without raising the question of the substantiation or foundation of human rights”. Alexy defines human rights by
using a definition which uses their five characteristics to define them: human rights are “first, universal, second,
fundamental, third, abstract, fourth, moral rights that are, fifth, established with priority over all other kinds of
rights”, Alexy (2006), p. 18. On Alexy’s concept of human rights, see Alexy (2012), p. 10. Based on this
definition, the problem of substantiation (justification) of human rights can be reformulated into the problem of
substantiation of moral norms, which is “nothing other than a special case of the general problem of the
justification of moral norms”, Alexy (2006), p. 18. Alexy mentions eight approaches to the justifiability of moral
norms, advocating amongst them the so-called “existential approach”, based on discourse theory. See Alexy
(2006), pp. 18-22.

113 Alexy (2006), p. 17.
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occurs at the highest, constitutional level in the hierarchy of a legal system, human rights
become fundamental rights.*'4

Since not all provisions of the Basic Law express constitutional rights norms, a criterion
is needed to distinguish between those provisions of the Basic Law that express constitutional
rights norms and those that do not.!*® Alexy divides constitutional rights norms into two
classes: those that are directly established by the text of the Basic Law and derivative
constitutional rights norms.*® Alexy uses the idea of “correct constitutional justification” on
both classes of norms, defining constitutional rights norms as “all those norms for which correct
constitutional justification is possible”.!'” For directly established constitutional norms,
reference to the constitutional text provides their “correct constitutional justification”, while in
the case of derivative constitutional norms their “correct constitutional justification” “depends
on the constitutional reasoning which can be found to support it”.}'® In Alexy’s theory, the
concept of fundamental rights norms is broader than the concept of fundamental rights, because
whenever there is a fundamental right, there must also be a corresponding fundamental right
norm, but the opposite is not the case; fundamental rights norms without fundamental rights
are possible.®

Before moving on to the next section, we summarize Alexy’s view of norm and right.
By analysing the German legal system and the case law of the Federal Constitutional Court,
Alexy developed a version of a general theory of constitutional rights. He bases this theory on
what he calls the strong (qualitative or ontological) distinction thesis between rules and
principles, which are understood as two types of norms. According to Alexy, fundamental

rights norms have the structure of principles must therefore be applied by balancing, as opposed

114 Alexy (2006), p. 22.

115 Alexy (2002a), p. 30. An important terminological remark is necessary here. In his Theorie der Grundrechte,
Alexy uses the term ,,die Grundrechtsnorm®, while in the 2002 translation A Theory of Constitutional Rights, the
term “constitutional rights norm” is used. When quoting A Theory of Constitutional Rights, | will use the original
translation “constitutional right norm”, but it can interchangeably be used with the term “fundamental right norm”.
See, for example, La Torre (2006), p. 55.

118 Alexy (2002a), p. 35. The first class of constitutional rights norms, those directly established by the text of the
Basic Law are the ones from Art. 1 to 19 and Art. 20(4), 33, 38, 101, 103 and 104 of the Basic Law. See Alexy
(2002a), p. 32. The second class of constitutional rights norms, that is, the derivative ones are valid and count as
constitutional rights norms “when it is possible to provide a correct constitutional justification for its ordering
under a directly established norm”.

117 Alexy (2002a), p. 37. See also La Torre (2006), p. 55.

118 Alexy (2002a), pp. 36-37. An example Alexy gives for derivative constitutional norms is derived from Art.
5(3)(1) of the Basic Law, which states that “...science, research and teaching are free”. The Federal Constitutional
Court has stated in BVerfGE 35, 79 that “The state must enable and support the fostering of free science and its
transmission to future generations by making personal, financial and organizational means available”. Alexy
(2002a), p. 34.

119 Alexy (2002a), pp. 19-20. But if one looks at the first concept of fundamental rights, the formal one, it seems
that fundamental rights norms without fundamental rights are not possible.
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to rules, which are applicable by subsumption. Fundamental rights are understood as
positivized human rights expressed in constitutional norms and protected by a supermajority

in the parliament.

I. 3. 3. Conflicts between fundamental rights

This section presents the Alexyan position on the issue of the apparent conflict between
fundamental rights. However, since the position on the same issue is presented for each of the
authors analysed in this work, it is necessary to present the theoretical positions on this issue.
This is done in the next subsection (1. 3. 3. 1.), where conflictivism and anti-conflictivism are
summarised and presented, as two opposing approaches. Then, the Alexyan understanding of
conflicts between fundamental rights is presented (1. 3. 3. 2.). With this, we will complete the
presentation of the basic notions in Alexyan theory of judicial balancing and move on to the
analysis of the theory in practice (1. 4.).

I. 3. 3. 1. Conflictivism and non-conflictivism

The approach to the problem of the apparent conflict between fundamental rights we
are dealing with, in the context of the positions of the authors whose ideas we analyse in this
work, presupposes their understanding of the notions of conflict and relations between
fundamental rights. In this regard, two theoretical positions are distinguished in the literature:
the so-called conflictivist and the non-conflictivist (sometimes also called coherentist).*?°

The debate between conflictivists and non-conflictivists is a debate between those who
argue that there are “real” conflicts between fundamental rights and those who deny the
existence of such conflicts.*?* Of course, the position depends on how the authors understand
the conflict. The debate, as it has been pointed out, is multidimensional and involves different
points of contention that lead to different meanings of “conflictivism” and “non-

conflictivism”.1?2 Because the debate is multidimensional, the same author may be associated

120 On the debate see, for example, Cabra Apalategui (2021), pp. 217-218, Castillo-Cérdova (2005), pp. 24-25,
Celano (2005a), pp. 428-433, Celano (2019), pp. 165-197, Comanducci (2004), pp. 317-329, Maldonado Mufioz
(2016), pp. 126-127, Pino (2008), pp. 66-90, Pino (2010b), pp. 143-172 and Smet (2017a), pp. 499-521.

121 Maldonado Mufioz (2016), p. 106. On this point, see also Maldonado Mufioz (2021), pp. 19-22.

122 Maldonado Mufioz (2016), p. 106 and Maldonado Mufioz (2021), pp. 22-24, mentions six points of debate
between conflictivists and anti-conflictivists regarding the following issues:

(1) The problem of the limits of the fundamental rights, with two opposing theories: the theory of external limits
(generally associated with conflictivism) and the theory of internal limits (generally associated with non-
conflictivism);

(2) The essential content of the fundamental rights, with three positions: the absolute theory of essential content,
the relative theory of essential content and the theory of non-restriction (or inalterability). The first two are
conflictivist, while the last one is non-conflictivist;
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with different positions that are not mutually consistent, depending on which point in the debate
is taken into consideration. For this reason, and for the sake of clarity, | will focus the analysis
of each author’s positions on the following two points in the debate:!%

(1) First, the discussion about values and two opposing views: value monism and value
pluralism.*?* Proponents of value monism defend the view that there is an ultimate value in the
legal system (which varies depending on the author) that encompasses other values, while value
pluralists defend the view that there are many values that cannot be reduced to a single
‘supervalue’.? This is relevant to the apparent conflicts between fundamental rights because
the position on this issue directly affects the understanding of the relationship between
fundamental rights: the existence of conflicts between fundamental rights is contested by the
supporters of value monism and defended by supporters of value pluralism.? Value pluralists
argue that conflicts between fundamental rights are inevitable. Value monists, on the other
hand, disagree with this claim. The issue with this discussion seems to be that the authors often
do not clarify their understanding of the term “conflict” in the context of fundamental rights.
If we refer (by analogy) to the standard distinction between conflicts on conflicts in abstracto

(3) The infringement and violation debate, in which two positions can be distinguished: according to the
specificationist position, rights do not collide as long as they are sufficiently specified; according to the
infractionist position, the infringement of a right does not imply its violation in at least some cases. The first
position is non-conflictivist, while the second one is conflictivist;

(4) The debate about values, with pluralist and monist positions (the first one conflictivist, the second one non-
conflictivist);

(5) The debate about coherence, with coherentist and non-coherentist theory (the first one non-conflictivist and
the second one conflictivist);

(6) Finally, the question of hierarchy between fundamental rights, with conflictivists assuming an unequal
“weight” or hierarchy between fundamental rights, and non-conflictivists assuming an equal “weight” or
hierarchy.

123 On this, see Maldonado Mufioz (2016), p. 1, fn. 1, who points out that the ideas of the same author can cover
different positions, depending on the dimension of the debate that is taken into consideration.

124 On this, see, for example, Alvarez (2008), pp. 23-51, Barberis (2011a), pp. 93, Betzler & Baumann (2012), pp.
5-7, Maldonado Mufioz (2016), pp. 111-112 and Pino (2010a), pp. 288-292.

125 Chang (2015d), p. 21. See also Pino (2010b), pp. 143-146. A well-known proponent of value pluralism was
Isaiah Berlin, who wrote that “The world that we encounter in ordinary experience is one in which we are faced
with choices between ends equally ultimate, and claims equally absolute, the realisation of some which must
inevitably involve the sacrifice of others.” Berlin (2002), pp. 213-214.

126 Barberis (2006), p. 36ff. There is a leap from ‘value’ to (fundamental) ‘right’ here. Such leap, at least in this
case, seems permitted since fundamental rights can be understood as rights that protect certain values (or even as
values themselves. However, in such case, however, the distinction between value and norm is lost). The point is
that the main idea in the debate between value monists and value pluralists remains. For a ‘conflating’ view, see
Perlingieri (2017), pp. 125-147 and Zagrebelsky (1992), p. 161ff. Perlingieri (2017), p. 126 writes: “In actual fact,
however, whilst a legal principle is a norm — and in fact a norm ‘of particular general application and/or
particularly fundamental status, that is with a more intense meaning on the historical and legal level — so too a
value that is incorporated into the legal order ‘is not a pure ‘value’ capable of exerting influence merely through
guidance’, but also a norm and as such a principle. Thus, for a jurist the distinction between principles and values
— ‘both of which are necessary for the proper functioning of the legal system — proves to be a nominalistic issue,
and hence meaningless.”
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and conflicts in concreto?’, value pluralists do not exclude the possibility of conflicts between
values in abstracto, while value monists exclude this possibility.2

(2) Second, the discussion of coherence between fundamental rights and the conflicting
coherentist and non-coherentist views.!? In the context of the apparent conflicts between
fundamental rights, the coherentist position defends the thesis according to which rights form
a harmonious or consistent system, either logically or practically.'® In the coherentist model,
constitutional interpretation is understood as a declarative activity that consists in determining
the pre-established relationships between constitutional rights, principles and values.!3!
According to this view, what initially appears as a conflict between fundamental rights in
abstracto can be avoided through the proper interpretation of apparently conflicting
fundamental rights. A well-known example of such an approach is that of Ronald Dworkin,
which we analyse in subchapter I1I. 3. 1.

On this basis, we can say that the conflictivist account of fundamental rights conflicts
presupposes value pluralism and a non-coherentist view, while the non-conflictivist account

presupposes value monism and a coherentist view. The sections setting out the authors’ views

127 Guastini (2011b), pp. 106-109.

128 For example, a value monist (such as Ronald Dworkin, see section Ill. 1. 3. 3.) can argue that we must
understand the values in question correctly before accepting that there is a conflict between them. He argues that,
if values are properly understood, they may not in fact be in conflict at all. An example given by Dworkin are the
values of liberty and equality, which, when properly understood, support each other. See Dworkin (2011), p. 4
and section III. 1. 3. 3. The idea that a value can be understood “correctly” or “properly” is problematic, as
supporters of non-cognitivist theories of interpretation have argued.

129 On this point, see the reconstruction from Maldonado Mufioz (2016), pp. 112-114.

130 Maldonado Mufioz (2016), pp. 112-113, referring to Bix & Spector (2012), p. xvii for the definition of logical
(formal) and practical (material) coherence. The concept of coherence has raised a number of issues in legal and
philosophical debates. See, for example Ratti & Rodriguez (2015), p. 131, who point out that “The intensional
properties and the boundaries of this concept are quite blurry, and its relations with consistency and completeness
are consequently uncertain.” See also Ratti (2007), p. 1, fn. 1, regarding the problem of the translation of the
English term “coherence” into Italian. Coherence, as Ratti points out, is not limited to the mere absence of logical
contradictions, but also includes cohesion or axiological harmony between the elements of the system. On the
basis of this, the term “congruentismo” seems to better encapsulate the idea that the term “coerentismo” when
translating “coherentism”. | will follow the distinction presented by Bix & Spector (2012), p. xvii, who define
logical (or formal) coherence as the “absence of contradictory normative solutions to the same type of case”, while
practical (or material) coherence means that the “normative system does not require pairs of conducts that are not
jointly compossible”.

131 Pino (2010b), p. 144. “Coherentism” in the context of the apparent conflicts between fundamental rights is
related to the mutual relationship between them. We can say that this is coherence in the relationship between
fundamental rights, describing the idea that fundamental rights form a harmonious or consistent system, logically
or practically. It is a view which does not deal with the question how the conflict between fundamental rights
should be resolved (in fact, it is associated with non-conflictivism and the idea that fundamental rights do not
“really” conflict with each other). On the other hand, “coherentism” can also be used to describe approaches that
aim to resolve conflicts between fundamental rights taking coherence into consideration. We can say that this is
coherence in the resolution of conflicts between fundamental rights. It is a normative proposal that suggests a way
of resolving conflicts between fundamental rights. For such approach, see Hurley (subchapter I1. 5 and sections
I1.5.3.2.and Il. 5. 4. 1. in particular). According to coherentist views (or coherence accounts), such as Hurely’s
the task of the deliberator is to search for the theory that best displays coherence. Understood in a legal context,
the task of the judge is to decide the case in a manner that best display coherence.
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on apparent conflicts between fundamental rights are presented will conclude with a
qualification of their position in the context of these two points of debate between conflictivists
and non-conflictivists. We start with this in the following section, with Robert Alexy’s

understanding of the apparent conflicts between fundamental rights.

I. 3. 3. 2. Alexy’s understanding of conflicts between fundamental rights

Regarding the question of apparent conflicts between fundamental rights, Alexy takes
a conflictivist position.®? In fact, he distinguishes between rules and principles according to
the differences in the cases in which they conflict. His principles theory and the three main
theses on which it is based (the optimization thesis, the collision law, and the balancing law)
all refer to principles and their application in cases of conflict between principles. In this
section, we will focus on and present the second thesis of his principles theory — the collision
law (or the Law of Competing Principles), which explains the method of resolving conflicts
between principles, which is fundamentally different from resolving conflicts between rules.

Alexy formulates®® the Law of Competing Principles to illustrate the structure of the
resolution of the conflict between legal principles. An example he uses to illustrate his ideas is
the 1979 Federal Constitutional Court case concerning the permissibility of a trial of a person
who was in danger of suffering a heart attack due to the stress of the trial.*3* The principles that
conflicted here, according to the Court, were the principle of the proper functioning of the
criminal justice system (a part, or sub-principle of the rule of law principle) and the principle
of the protection of life and bodily integrity. None of the competing principles, the Court held,
had priority in the abstract; the question was which principle should take precedence with
regards to the circumstances of the concrete case. The conflict, it sad, must be resolved by
“balancing the conflicting interests”.® Alexy points out that the option of resolving this case
in the way conflicts between rules are resolved (by declaring one of them invalid or by

introducing an exception to one of them) would not be a viable solution here.!3® The Court used

132 Alexy is a proponent of value pluralism and for him, the difference between principles and values is only in
“their respective deontological and axiological character.” See Alexy (2002a), pp. 92-93. Fundamental rights,
understood to have the structure of legal principles do conflict, and such conflict is to be resolved through
balancing and by following the law of competing principles, as it is explained in this section. On Alexy’s position,
see also Martinez Zorrilla (2007), p. 63.

133 Alexy (2002a), pp. 53-54. On the Law of Competing Principles, see also Alexy (2017), pp. 26-28.

134 BVerfGE 51, 324, Alexy (2002a), pp. 50-51. On Alexy’s reconstruction of the case, see Alexy (2002a), pp.
51-54. The case will be referred to as The Fitness to Stand Trial case.

135 Alexy (2002a), p. 51.

136 Alexy (2002a), pp. 51-52. See also Alexy (2000a), p. 296, where he writes: “It is obvious, however, that neither
the invalidation of the basic right to life and inviolability of the body nor of the principle of a functioning criminal
justice system as a sub-principle of the rule-of-law principle is a live option here. The second possibility for
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the terms “tension” and “conflict” of “duty”, “requirement”, “constitutional rights”, “claim”
and “interest”. Alexy argues that these terms can be understood as “competing principles” if
we follow his terminology.*®’ The competing principles, Alexy argues, each require fulfilment
to the greatest extent possible (the optimization thesis), but they limit each other in the
possibility of their maximum fulfilment. Because the Court held that the conflict between
principles could not be resolved in the same way as conflicts between rules, the Court resolved
the conflict by determining “the conditional relationship of precedence” between the principles,
with respect to the circumstances of the case.'® Principle P (right to life and bodily integrity)
and the principle P> (proper functioning of the criminal justice system) lead to mutually
contradictory concrete legal-ought judgments: principle P1 prohibits the trial, while principle
P, requires the trial to be take place.’®® The “conditional relation of precedence” between the
two principles, P1 and P> referred to by the Court, can be either unconditional (abstract,
absolute) or conditional (concrete, relative), as Alexy points out.!*? It follows that there are
four ways of deciding the case in this framework: giving unconditional precedence to one of
the competing principles (1) and (2) or giving conditional precedence to one of the competing
principles, with respect to the circumstances of the concrete case (3) and (4). This can be
illustrated as follows (where P stands for the relation of precedence and C for the conditions

under which one principle takes precedence over the other):

Possible relation between Decision of the case
principles

() P1PP2 Unconditional precedence
for P1

(2)P2PP1 Unconditional precedence
for P2

) (PLPP2)C Conditional precedence for
P1

4 (P2PPLC Conditional precedence for
P2

The Court gave priority to principle Pz (right to life and bodily integrity) over principle
P> (proper functioning of the criminal justice system) in the situations where there is “a clear

and specific danger that the accused will forfeit his life or suffer serious bodily harm in the case

solving a conflict of rules, namely introducing an exception, also fails to comprehend what is to be done in this
case. The basic right to life and inviolability of the body does not count as an exception to the principle of a
functioning system of a criminal justice, nor does this principle count as an exception to the right to life and
inviolability of the body.”

137 Alexy (2002a), p. 51.

138 Alexy (2002a), pp. 51-52. See also Alexy (2000a), p. 296.

139 Alexy (2002a), p. 52.

140 Alexy (2002a), p. 52.
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the trial is held”.**! Alexy concludes the reconstruction of the case with two versions of the
Law of Competing Principles, the longer and the shorter one.**? In its longer formulation, the
Law of Competing Principles states that

“If principle P, takes precedence over principle P2 in circumstances C: (P1 P P2) C, and if P,

gives rise to legal consequences Q in circumstances C, then a valid rule applies which has C as its protasis
and Q as its apodosis: C>Q”.

In the shorter formulation, the Law of Competing Principles states that

“The circumstances under which one principle takes precedence over another constitute the
conditions of a rule which has the same legal consequences as the principle taking precedence”.

The Law of Competing Principles “expresses the fact that the priority relations between
principles of a system are not absolute but only conditional or relative”, as Alexy argues.'*?
The Law of Competing Principles forms one of the foundations of his theory of principles and
reflects the fact that principles are optimization commands between which there is no relation
of absolute precedence.'** The task of optimizing is to determine “correct conditional priority
relations” between competing principles.'*® According to Alexy, solving a case by balancing
(or weighing) means to “decide by means of a rule that is substantiated by giving priority to
the preceding principle”.148

Alexy further explains the process of balancing by presenting another case, the 1973
Lebach rulling®*’, in which the Federal Constitutional Court ruled on the television stations
plan to broadcast a documentary “The Soldiers’ Murder at Lebach”, about a crime that involved
murder and theft. At the time scheduled for the broadcast, the person who had been convicted

as a secondary party in the crime was about to be released from the prison. The person claimed

141 Alexy (2000a), p. 296, quoting BVerfGE 51, 234, 346.

142 Alexy (2002a), p. 54. The Law of Competing Principles is also called collision law by Alexy. See, for example,
Alexy (2000a), p. 297.

143 Alexy (2000a), p. 298.

144 Alexy (2000a), p. 297.

145 Alexy (2002a), p. 54.

148 Alexy (2000a), p. 297.

147 For Alexy’s reconstruction of the case, see Alexy (2002a), p. 54-56, who refers to BVerfGE 35, 202. In this
case, the crime was committed by murdering four soldiers of the Federal army who were sleeping at the munitions
depot and by stealing the weapons in order to commit further criminal offences. On the details of the case, see
also Kommers & Miller (2012), pp. 479-485 and Lindahl (2009), pp. 175-177. Kommers & Miller (2012), pp.
483-484 support Alexy’s reconstruction of the reasoning of the Federal Constitutional Court, writing that “Lebach
represents a model case of balancing in German constitutional law. Two values of equal weight are involved here,
namely the protection of privacy and the freedom of the media to broadcast a program of major public importance.
The tension between the two values cannot be resolved by allowing one value to trump the other in all
circumstances. According to the doctrine of optimization (...) each value must be concretized to the maximum
extent possible, and this means a delicate weighing of competing interests in the light of all relevant
circumstances.” [emphasis added]
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that the documentary, which included his name and his picture, would breach his constitutional
rights from Art. 1(1) and Art. 2(1) of the Basic Law and endanger his resocialization.*® His
appeal was rejected by the lower courts, and he brought a constitutional complaint against the
decisions. Using this case, Alexy reconstructs the three stages of the balancing process. In the
first stage, the Court establishes that there is a competition (or “tension”) between competing
principles, in this case between the principle of protection of personality, P1 (Art. 2(1), in
connection with Art. 1(1) of the Basic Law) and the freedom of media reporting, P> (Art.
5(1)(2) of the Basic Law). These two norms, when applied, lead to mutually incompatible
results. Applied alone, principle P1 would lead to a ban on the broadcast, while principle P2
would lead to permission of the broadcast. This conflict, the Court continues, is not resolved
by declaring one of the principles invalid. The Court stated that the conflict is to be resolved
through balancing. The Court uses the terminology “conflict between constitutional values”,
which Alexy describes as a competition between principles, that must be resolved through
balancing because both principles are of equal value in abstract.’*® In the second stage, the
Court established that there is a general precedence of the freedom of media in cases of “up-
to-date reporting of the crime” (Ci), in other words (P2 P P1) C1.2°® However, this relation of
precedence is only general and allows for exceptions, which means that not every media report
of up-to-date crimes is permitted.>! The decision is made at the third level, in which the Court
established that the protection of privacy takes precedence over the freedom of media reporting
in the case of a “repeated report of a serious criminal act, no longer covered by the interest in
up-to-date information, which endangers the resocialization of the criminal” (Cz), which means
that the broadcast is prohibited: principle P1 took precedence over principle P2, in other words
(P1 P Py) C 1%

According to Alexy, the Lebach judgment allows to better understand the Law of
competing principles. It was mentioned that Alexy rejects the idea of absolute precedence in
conflicts between constitutional rights and argues that the conflicts between competing
constitutional principles are to be resolved by determining the concrete or relative relationship

of precedence between the principles. The question here, as Alexy suggests, is under what

148 Art. 1(1) of the Basic Law declares that “Human dignity shall be inviolable. To respect and protect it shall be
the duty of all state authority.”

Art. 2(1) of the Basic Law states that “Every person shall have the right to free development of his personality
insofar as he does not violate the rights of others or offend against the constitutional order or the moral law.”

149 Alexy (2002a), p. 54.

150 Alexy (2002a), p. 55.

151 Alexy (2002a), p. 55.

152 Alexy (2002a), p. 55. Cy, as Alexy indicates, consists of four conditions: repetition, no current interest, serious
criminal offence and endangering socialization.
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conditions one principle takes precedence over the other.’>® In the Court’s decision in the case
of the permissibility of a trial of a person in danger of suffering a heart attack, the conditions
“under which there is a breach of constitutional rights” are identified by the Court.’>* If an
action breaches constitutional rights, Alexy continued, it is prohibited. Here, Alexy articulated
a rule here which states that “if some act fulfils conditions C then it is constitutionally
prohibited”.'®® Going back to the Lebach judgment, the Court gave a general precedence to the
principle of the freedom of media in reporting in up-to-date crimes (P2 P P1) Cy, but since it
was only a general precedence, not every report in up to date crimes was permitted.'* Alexy
goes on to state that “the conditions of precedence, and hence the legal rule which corresponds
to the preferential statement under the Law of Competing Principles, include a ceteris paribus
clause which permits exceptions”.**” Finally, the Court held that in those situations where
reporting on a serious crime is no longer covered by the interest in up-to-date information, that
threatens the resocialization of the offender (C), the principle of protection of privacy takes
precedence over the freedom of media reporting (P1 P P2) C2. The C: in this case consisted of
four conditions: repetition (F1), no current interest (F2), serious criminal offence (Fs) and
endangering resocialization (F4).'*® Rule C>>Q consist of four conditions and has the
following structure: FiAF2AFsAF4=>Q.1° This means (and this is how the case was decided by
the Court) that in the case of repeated (F1) media report, no longer required by the interest in
current information (F2), concerning a serious criminal offence (F3), that endangers the
resocialization of the offender (F4), such report is (constitutionally) prohibited (Q). This
formulation is the result of a reconstruction of the Lebach judgment by the Law of competing
principles in its longer version. In its shorter formulation, the Law states that “The

circumstances under which one principle takes precedence over another constitute the

153 Alexy (2002a), p. 52.

154 Alexy (2002a), p. 53. The notion of breach of constitutional rights is important, according to Alexy, since in
the mentioned case, “the court is no longer speaking about the precedence of a principle, requirement, interest,
claim, right or any other such objects; rather conditions are being identified under which there is a breach of
constitutional rights”.

155 Alexy (2002a), p. 53. The condition of precedence (C) plays a twofold role in Alexy’s theory: in the preferential
statement (P1 P P2) C, it is the condition for a relation of precedence, while in the formulation of a rule which
prohibits acts that breach constitutional rights (if an act A fulfils condition C, then A is constitutionally
prohibited”), C is the protasis of the norm. As we have seen previously, in this case, the condition C was the
existence of a “clear and specific danger that the accused will forfeit his life or suffer serious bodily harm in the
case the trial is held”.

156 Alexy (2002a), p. 55.

157 Alexy (2002a), p. 55.

158 Alexy (2002a), pp. 55-56.

159 Alexy (2002a), p. 56. This rule can be read as “a repeated (F1) media report, no longer required by the interest
in current information (F2), concerning a serious criminal offence (Fs), which endangers the resocialization of the
offender (F4) is constitutionally prohibited (Q)”.
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conditions of a rule which has the same legal consequences as the principle taking
precedence”.160

By setting forth Alexy’s conflictivist position through the presentation of the collision
law (or the Law of the Competing Principles) in this section, we have laid the basis for
reconstructing his theory of judicial balancing. In the following section, we will complete the

reconstruction of his understanding of judicial balancing and its application to cases.

I. 4. Balancing
I. 4. 1. Theoretical framework

This section begins with an explanation of Robert Alexy’s use of the term “balancing”.
This is followed by an exposition and explanation of the principle of proportionality and its
three sub-principles (suitability, necessity, and proportionality in the narrow sense) and his
well-known Weight formula. Alexy’s understanding of judicial balancing is linked to the
principle of proportionality, as balancing and the weight formula represent the final stage of
the application of the principle of proportionality.

We begin by reconstructing his understanding of judicial balancing by following his
approach and contrasting it with subsumption. The distinction between balancing and
subsumption is important to Alexy because he understands them as two basic operations in the
application of law.®! Rules are applied by the means of subsumption, while principles require
balancing to be applied. The process of subsumption under the general deductive scheme does
not exhaust the possibilities of application of the law.'? While subsumption has been clarified
to a considerable degree, as Alexy indicates!®®, many questions regarding balancing have yet
to be answered in a satisfactory way. The subsumption procedure is structured in a deductive
formula that follows the rules of logic, while the balancing procedure is structured in the weight

formula that follows the rules of arithmetic, according to Alexy.!®* The main question is

160 Alexy (2002a), p. 54.

161 Alexy (2003b), pp. 433-435. However, in the article “Two or Three?” Alexy states that analogy could be
qualified as a third basic operation in law. See Alexy (2010c), p. 18.

162 Alexy (2003b), p. 434 argues that there are two reasons why subsumption is not the only possible way of
application of law: “The first [reason, remark added] is that it is always possible that another norm, requiring
another solution, is applicable. If this is the case, the question of precedence arises. The answer to this question
may involve balancing, but it must not do so. Often meta-rules like lex superior derogat legi inferiori, lex posterior
derogat legi priori, or lex specialis derogat legi generali are applicable. One might call this second subsumption
‘meta-subsumption’. So long as conflicts of norms are resolved by meta-subsumption, we remain within the realm
of subsumption. As soon as we resort, however, to balancing to resolve the conflict, we shift over from
subsumption at the first level to balancing at the second level.”

163 Alexy (2003b), p. 433.

164 Alexy (2003b), p. 433.
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whether balancing can be considered as a rational procedure for resolving conflicts between
norms. Alexy aims is to defend his theory of judicial balancing by arguing that it is a rational
procedure for the resolution of the conflict. The rationality of balancing is one of the most
criticized points in Alexy’s theory. Critics claim that there are no rational standards for
balancing and that the balancing is an arbitrary procedure that gives discretion to the judges
under the disguise of a rationalized, objective procedure.!%> Although there are certain conflicts
of norms that can only be resolved through the application of meta-subsumption rules such as
lex superior, lex posterior and lex specialis, these are nonetheless cases in which one uses
balancing as the method of applying the law.

The distinction between rules and principles, which forms the basis of the principles
theory, is most apparent, in the situations of conflicts of norms, which he understands as
situations in which the application of two norms leads to inconsistent results and “two mutually
incompatible legal-ought judgments”.*®® According to Alexy, there is a fundamental difference
in the way these conflicts are resolved. The conflict between rules can be solved in two ways:
either by introducing an exception into one of the conflicting rules or by declaring one of the
conflicting rules invalid (to be precise, inapplicable).’®” In the latter case, when one of the
conflicting rules is declared invalid, the rule which is declared invalid is “excised from the
legal system”.%® A conflict between competing principles, in Alexy’s view, is to be resolved
in a completely different way. When two principles compete, one of the principles becomes

outweighed, and when a principle is outweighed, it does not become invalid, nor an exception

165 More on the criticism of Alexyan theory of judicial balancing in section I. 6. 1. (Criticisms).

166 Alexy (2002a), pp. 48-49.

167 Alexy (2002a), pp. 49-50. Regarding the first way of solving conflicts between rules, Alexy gives an example
of a situation in which school regulation prohibits leaving the classroom before the bell rings but requires doing
so when one hears a fire alarm. In a situation in which the fire alarm goes off, but the bell has not rung, is (easily)
solved by introducing an exception to the rule prohibiting leaving the classroom before the bell rings. Regarding
the second way of solving conflicts between rules, when the introduction of an exception to the rule is not possible,
one of the conflicting rules is to be declared invalid using the maxims lex superior, lex posterior or lex specialis
or by determining the substantive importance of the conflicting rules. For this situation, Alexy gives an example
of the 1952 decision BVerfGE 1, 283 of the German Federal Constitutional Court in which two rules conflicted:
one provision of the Working Time Act from 1934 and 1938 (federal law), which permitted the shops to be open
weekdays from 7:00h until 19:00h, and the other provision of the Baden Regional Law from 1951, which
prohibited the shops to be open on Wednesdays after 13:00h. The norm from the regional law was declared invalid
by the application of Art. 31 of the Basic Law which states that “Federal law shall take precedence over Land
law”. In line with the previously mentioned differentiation between ‘validity’ and ‘applicability’ by Ratti and
Munzer (see fn. 57 and fn. 61), the term ‘inapplicable’ seems to be more appropriate than ‘invalid’ in the context
of the second way of solving conflicts between rules.

168 Alexy (2002a), p. 49. There are cases where no longer valid rules have priority over currently valid rules
because they were valid at the time in which the action under judgment took place. For example, the criminal law
provision that states that the law in force at the time the criminal offence is committed shall be applied to the
perpetrator.
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has been introduced into it.1®® The outweighed principle may outweigh in another case,
depending on the facts of the case.'’

We see that in Alexyan theory the conflict between principles is to be resolved by
balancing, whose outcome is determined by the weights assigned to the conflicting principles.
The idea that principles can have “weight” forms an integral part of Alexy’s Weight formula.
Weight formula itself is a part of “balancing in the strict sense” (or proportionality in the narrow
sense)*’t. Balancing in the strict sense, is in turn, a part of a broader principle of proportionality.
The following paragraphs explain the principle of proportionality and its three sub-principles.
As balancing plays a central role in the principle of proportionality (as its third sub-principle),
it is often simply referred to as “balancing”, without specifying that it is “balancing in the strict
sense”.

The principle of proportionality is one of the key concepts in Robert Alexy’s theory of
constitutional rights.*’? In the mid-1980s, when Alexy wrote his A Theory of Constitutional
Rights, the ideas of proportionality and balancing played a central role in German constitutional
law and the case law of the Federal Constitutional Court.1”® In the meantime, it gained
popularity and spread from Germany to other legal systems. The basic idea behind
proportionality is the idea that limitations of constitutional rights “must not be excessive or go
beyond what is necessary”.!’* If the constitution guarantees constitutional rights, those rights
can be restricted or interfered with through legal decisions, but interferences with constitutional
rights are permissible only if they are justified, and they are justified only if they are
proportional, Alexy argues.'’”®

Historically, the principle of proportionality developed in Germany in the late 19

century.t’® The principle gradually developed in the practice of German administrative courts,

169 Alexy (2002a), p. 50.

170 Alexy (2002a), p. 50.

171 Stone Sweet & Matthews (2008), p. 75.

172 See, for example, Alexy (2002a), p. 397: “Principles are norms which require the greatest possible realization
of something relative to what is factually and legally possible. It is one of the central theses of the Theory of
Constitutional Rights that this definition implies proportionality with its three sub-principles of suitability,
necessity and proportionality in the narrow sense, and that conversely, the principled character of constitutional
rights follows logically from the principle of proportionality”. See also Alexy (2002a), pp. 66-69 and Alexy
(2014a), pp. 51-52.

173 Borowski (2011), pp. 579-580.

174 Bernal Pulido (2013), p. 489.

175 Alexy (2003b), p. 436.

176 Cohen-Eliya and Porat (2010), pp. 271-276. The first textual basis for the principle of proportionality appeared
in Prussia, in its General State Laws for the Prussian States (Allgemeines Landrecht fiir die PreuRischen Staaten)
from 1794, which in Article 10(2) authorized the government to use police power in order to ensure peace, but it
limited the use of those powers only to the measures that were essential for achieving the goal. The idea of
proportionality is related to the idea of the Rechtsstaat principle, which imposes limits on governmental actions.
Under the concept of the Rechtsstaat, the government could limit individual rights in the cases when such
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without being explicitly declared by the Prussian Supreme Administrative Court.}’” After
World War 11, the principle of proportionality became part of German constitutional law,
although it had no direct textual basis in the 1949 Basic Law for the Federal Republic of
Germany; the German Federal Constitutional Court, established in 1951, deriving the principle
of proportionality from the principle of Rechtsstaat.!’® Soon after, the principle of
proportionality became a firmly established principle in German constitutional law.”® The
principle of proportionality, as Alexy indicates, is applied almost everywhere in constitutional
review, either implicitly or explicitly.*® From its German origins, the idea of proportionality
spread to and found support in many other jurisdictions, including the case law of the European
Court of Human Rights in Strasbourg and the case law of the European Court of Justice in
Luxembourg.'® The concept of proportionality is understood in different ways, but most
scholars and courts agree that it consists of three sub-principles: the principle of suitability, the
principle of necessity and the principle of proportionality in the narrow sense (or balancing)*®2.

According to Alexy, the practical significance of the principles theory and the
optimization thesis lies in its equivalence with the principle of proportionality.'®® The
relationship between constitutional rights and proportionality can be viewed from three
different positions: according to the first, there is a necessary connection between constitutional

rights and proportionality analysis; according to the second, there is no necessary connection

limitations were authorized by law, and the principle of proportionality supplemented this idea and further limited
the state since it permitted the government to “exercise only those measures that were necessary for achieving its
legitimate goals”. Cohen-Eliya and Porat (2010), p. 272.

177 Cohen-Eliya and Porat (2010), pp. 272-273.

178 Cohen-Eliya and Porat (2010), p. 284, footnote 86 and pp. 271-272. On the role of the German Federal
Constitutional Court and the principle of proportionality, see also Grimm (2007), pp. 384-387.

179 Grimm (2007), pp. 384-385 and Tschentscher (2014), p. 49. On the principle of proportionality in German
constitutional law, see also Thorburn (2016), pp. 307-309.

180 Alexy (2003b), p. 436. On the widespread use of the principle of proportionality, see also Bernal Pulido (2014),
pp. 55-75, Bongiovanni & Valentini (2018), pp. 581-583, Bomhoff (2008a), pp. 555-558, Borowski (2021), pp.
135-136, Cianciardo (2010), p. 177-178, Cohen-Eliya & Porat (2011), p. 463, Engle (2012), pp. 6-10, Huscroft,
Miller & Webber (2016), p. 1, Méller (2012), p. 709, Pino (2014c), pp. 597-600, Porat (2009), pp. 243-250,
Pozzolo (2017), p. 214, Sieckmann (2018), pp. 3-5, Stone Sweet & Matthews (2008), pp. 73-74, Webber (2010),
pp. 179-181 and Zaiden Benvindo (2010), pp. 31-34.

181 Borowski (2011), pp. 579-580. See also Beatty (2004), p. 171, Grimm (2010), p. 42, Harbo (2010), pp. 158-
160, Méller (2012), p. 709, Pino (2014b), p. 542 and Scaccia (2019), pp. 2-19.

182 Bernal Pulido (2013), p. 484. See also Borowski (2021), p. 136. There are some scholars and judges, as Bernal
Pulido indicates, who consider the first sub-principle of the principle of proportionality, to be two different sub-
principles: the “legitimacy of the end” and the “factual appropriateness of the limitation to achieve the end”.
According to this understanding, the proportionality consists of four sub-principles. Alexy embraces the
conception that the principle of proportionality consists of the three mentioned sub-principles. Historically, the
idea that the principle of proportionality consists of these three sub-principles was expressed after the enactment
of the Basic Law of the Federal Republic of Germany by Rupprecht von Krauss in his 1953 dissertation, in which
he treated proportionality as a constitutional principle. Bernal Pulido (2013), p. 492. On the idea that
proportionality consists of four elements, see, for example, Klatt (2011), p. 697, Méller (2017), pp. 136-137, Stone
Sweet & Matthews (2008), pp. 75-76 and Urbina (2017), pp. 4-9.

183 Alexy (2000a), p. 297.
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but a contingent connection between constitutional rights and proportionality; and according
to the third one, a connection between constitutional rights and proportionality is impossible.!84
Alexy calls the first position the “necessity thesis” and the second the “contingency thesis”,
and defends a version of the first.!®® He argues that there is a connection between the theory of
principles and the principle of proportionality, and that this connection is “as close as it could
possibly be”, and that the nature of principles implies the principle of proportionality and vice
versa.'8 The principles theory implies the principle of proportionality, and the three sub-
principles of the principle of proportionality follow logically from it; they are deducible from
it, according to Alexy. The same is true if we look at this relation from the other side; the
principle of proportionality implies principles theory.!®” The principle of proportionality is
valid, according to Alexy, if constitutional rights have the character of principles, and
constitutional rights have the character of principles if proportionality determines their
application.'8 The rejection of principles theory leads to the necessary rejection of the principle
of proportionality. 18

The principle of proportionality consists of three sub-principles: first, the principle of
suitability; second, the principle of necessity; and third, the principle of proportionality in the
narrow sense.'®® Each of these sub-principles represents a requirement which any limitation to
constitutional rights must meet in order to be considered justified.’®* It has already been
mentioned that Alexy understands principles as optimization commands, relative to what is
factually and legally possible. The sub-principles of suitability and necessity concern
optimization relative to what is factually possible, while the principle of proportionality in the
narrow sense concerns the optimization relative to legal possibilities.!®? According to Alexy,

optimization relative to what is factually possible consists in avoiding the avoidable costs, but

184 Alexy (2014a), p. 51.

185 Alexy (2014a), p. 51. The position Alexy takes is one variant of the necessity thesis, which Bernal Pulido calls
the “weaker necessity thesis”, since Alexy holds the position that there are constitutional rights norms which ought
to be applied by subsumption; he refers to them as rules and distinguishes them from constitutional rights norms
which he calls principles.

186 Alexy (2002a), p. 66. Alexy later introduced a distinction between the “first necessity thesis”, which is a thesis
that there exists a necessary connection between principles theory and proportionality, and a “second necessity
thesis”, a thesis that there exists a necessary connection between constitutional rights and principles theory or
proportionality analysis. See Alexy (2014a), p. 57.

187 Alexy (2000a), p. 297.

188 Alexy (2010a), p. 24.

189 Alexy (2000a), p. 297.

190 Alexy (2002a), p. 66. These sub-principles are rules, and not principles in the sense of “optimization
commands”. See Alexy (2002a), p. 66, fn. 84.

191 Bernal Pulido (2013), p. 484.

192 Alexy (2002a), p. 67.
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the costs are unavoidable when principles collide and then balancing becomes necessary.!%
Let us now turn to these three sub-principles and explain them.

(1) The first sub-principle of the principle of proportionality, the principle of suitability,
requires that the limitation to the constitutional rights must “contribute to the achievement of a
legitimate end”.% The sub-principle of suitability, in Alexy’s words, “precludes the adoption
of means that obstruct the realization of at least one principle without promoting any principle
or goal for which it has been adopted. If a means M, adopted in order to promote the principle
P1, is not suitable for this purpose, but obstructs the realization of principle P2, then there are
no costs either to Py or P2 if M is omitted, but there are costs to P if M is adopted. Thus, P:
and P> taken together may be realized to a higher degree relative to what is factually possible
if M is abandoned. P1 and P., when taken together, that is, as elements of a single system,
proscribe the use of M”.1% The idea behind this sub-principle, expressing Pareto-optimality is
that “one position can be improved without detriment to other”.}%® According to Alexy, this
principle has the status of a “negative criterion”, that excludes “unsuitable means”.*%’

A case example Alexy uses to illustrate the sub-principle of suitability is the decision
of the German Federal Constitutional Court on the law requiring that persons applying
exclusively for a falconry license must pass a shooting examination, just like those who apply
for a general hunting license.'® The Court concluded that the shooting examination for
falconers presents the infringement of the general freedom of action of the falconer, guaranteed
by the Art. 2(1) of the Basic Law. The Court declared that the requirement of a shooting
examination for falconers is not suitable to promote the “proper exercise of these activities as
intended by the legislator”.1%® According to the Court, there was no “substantially clear reason”
for the infringement of the general freedom of action of the falconer guaranteed by the Art.
2(1) of the Basic Law, the regulation was declared by the Court to be disproportional, and

therefore unconstitutional.?®

193 Alexy (2014a), p. 54.

194 Bernal Pulido (2013), p. 484.

195 Alexy (2014a), pp. 52-53. See also Alexy (2003a), p. 135. This sub-principle is sometimes referred to by Alexy
as the sub-principle of appropriateness. See Alexy (2000a), p. 298.

196 Alexy (2014a), p. 53.

197 Alexy (2002a), p. 398.

198 Alexy (2014a), p. 53. On the 1980 Falconry License case, see Kommers & Miller (2012), p. 404.

199 Alexy (2014a), p. 53.

200 Alexy (2014a), p. 53, quoting BVerfGE 55, 159 (166-167). Art. 2(1) of the Basic Law states that “Every person
shall have the right to free development of his personality insofar as the does not violate the rights of others or
offend against the constitutional order or the moral law.”
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(2) The second sub-principle of proportionality, the principle of necessity, requires that
the limitations to the constitutional rights are made with the “least restrictive of all means that
are equally suitable to achieve the pursued end”.?! The sub-principle of necessity requires that
in the case of two means promoting the principle P: that are equally suitable, the one that
interferes less intensively with the principle P2 ought to be chosen.?%? This sub-principle also
expresses Pareto-optimality, since the satisfaction of one principle can be improved at no cost
to the satisfaction of the other principle by choosing the less interfering of the means.2%3

A case example Alexy gives here is the decision of the German Federal Constitutional
Court on the labelling of sweets.?* A ban on puffed rice sweets was issued in order to protect
the consumers from mistaking puffed rice sweets with chocolate products. The Court found
this ban to be a violation of the sub-principle of necessity, arguing that consumer protection
could be achieved “in an equally effective but less incisive way by a duty of marking”.?% The
Court declared the ban to be unconstitutional since equally effective consumer protection could
be achieved by less intensive mean of marking the products.

(3) The third sub-principle, the principle of proportionality in the narrow sense,
requires that the limitations on constitutional rights “achieve the pursued end to a degree that
justifies the extent of the constraint on the constitutional right”.2% The sub-principle of
proportionality in the narrow sense refers to optimization relative to legal possibilities and is
identical to the Law of Balancing (or collision law), which Alexy expresses with a rule which
states