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Completion Strategy Question

What might be some elements of an ICC (International Criminal Court) completion strategy for situations under
investigation?

Investigations are costly and the ICC (International Criminal Court) has limited resources. A long ongoing investigation may also impose
costs, pecuniary and psychological, on victims and survivors, as well as nationals that are thought to be subjects of interest, and an endless
investigation would not be without problems. A completion strategy for investigation of each particular situation could be useful. More
broadly, a comprehensive completion strategy could be devised to maximize the benefits and minimize the costs of ICC (International
Criminal Court) action. For reasons similar to these, the International Criminal Tribunal for the former Yugoslavia and the International
Criminal Tribunal for Rwanda each adopted completion strategies.

Article 53 (/rome-statute#ArticleArticle 53) of the Rome Statute sets forth conditions for the Prosecutor to initiate an investigation and to
inform the Pre-Trial Chamber and the referring State (or the Security Council) of a conclusion that there is no sufficient basis for
investigation. However, the Rome Statute (/rome-statute) does not specify any procedures related to or considerations affecting whether,
when, or how to complete an investigation.

What might be some elements of an ICC (International Criminal Court) completion strategy for situations under investigation?

First, how final is “completion”? “Completion” might entail terminating evidence collection, issuance of arrest warrants, and prosecution.
Could “completion” include a suspension of those activities, and, if so, under what circumstances? If an investigation were suspended, what
factors should trigger revival of an investigation?

Second, what factors should be considered in deciding when completion should take place? Should it matter whether the investigation was
based on a Security Council or State referral, or initiated under the Prosecutor’s proprio motu authority? Should a lack of access to evidence
trigger completion? The ICC (International Criminal Court) has authority to try only those “most responsible,” but the Rome Statute (/rome-
statute) does not specify how many persons that might include; how should the Prosecutor determine that enough of those “most
responsible” have been prosecuted so as to warrant completion? To what extent and on what legal basis should the beginning of domestic
criminal proceedings, the establishment of a truth commission, or other aspects of the situation in the relevant State warrant completion?
Should other factors be considered?

Third, what actions should be taken by each of the organs of the Court at completion of an investigation? Should the Prosecutor issue a
final report on the status and conclusions of the investigation? Should the Prosecutor refer cases she decides not to prosecute to national
courts? If so, what criteria should be used in determining which cases to refer to national courts, and which national courts should be
referred to? Should the Registry and other actors under the Statute cease or continue outreach activities, victim reparation activities, or any
other activities?
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Summary

Numerous scholars have taken the position that the OTP (Office of the Prosecutor) should
eventually close its investigations. This comment offers a (partially) dissenting view, arguing
that there are compelling reasons for the OTP (Office of the Prosecutor) to keep its
investigations open indefinitely. Sections two and three explain the advantages and
disadvantages of not closing investigations. The final section then discusses how the OTP
(Office of the Prosecutor) should think about closure if, contrary to the suggestion in this
article, it believes that some investigations should be closed instead of kept open indefinitely.

Argument

. Introduction

In its Strategic Plan for 2019-2021, the Office of the Prosecutor (OTP (Office of the
Prosecutor)) acknowledges “the need to consider, in a strategic manner, the conditions and

process by which it can eventually exit situations.”? All of the scholars who have written on
completion strategies at the ICC (International Criminal Court) agree that investigations should

eventually be closed.?

This article offers a (partially) dissenting view, arguing that there are compelling reasons for
the OTP (Office of the Prosecutor) to never close an investigation. Section 2 examines the
advantages of the OTP (Office of the Prosecutor) hibernating a “completed” or frustrated
investigation instead of closing it. Section 3 then acknowledges that, in some circumstances,
closure has some advantages of its own. Finally, Section 4 discusses how the OTP (Office of
the Prosecutor) should think about closure if, contrary to the suggestion in this comment, it
believes that some investigations should be closed instead of kept open indefinitely.

Before proceeding, it is important to clarify terminology. In what follows, “closing” an
investigation denotes the legal and factual cessation of all of the OTP’s (Office of the
Prosecutor) investigative activities in a situation, both in the field and at ICC (International
Criminal Court) headquarters. As the OTP (Office of the Prosecutor) notes in its most recent

Strategic Plan, this has not happened to date.3 By contrast, “hibernating” an investigation
denotes the cessation of investigative activities in the field and the reallocation of some, but
not all, of the resources the OTP (Office of the Prosecutor) previously committed to a situation.

This is what the OTP (Office of the Prosecutor) did in Darfur in 2014.4

There is no
question that the
OTP (Office of the
Prosecutor) lacks
the resources to
keep full-blown
investigations
going indefinitely
in all situations.
But that does not
mean the OTP
(Office of the
Prosecutor) needs
to close an
investigation
completely when it
has either
completed its initia
trial program or
has found it too
difficult (whether
because of
government
resistance or
ongoing violence)
to effectively
investigate further.
It could instead
hibernate the
investigation,
reallocating
resources but still
maintaining a
small field
presence or
situation team at

IC.C (Internatinnal
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Criminal Court)
headquarters.

Il. Why Close?

According to Evenson and Smith, “[{]he ICC (International Criminal Court) cannot stay in a particular situation in

perpetuity.” But is that really true? There is no legal reason why the OTP (Office of the Prosecutor) has to close an
investigation: although the Rome Statute (/rome-statute) regulates opening investigations, it is completely silent
concerning closing them.

Evenson and Smith, of course, don’t claim otherwise. They are more concerned with the practical implications of
never closing investigations, particularly in terms of how such a policy would affect the Court’s resources:

If the ICC’s (International Criminal Court) permanence and potential global reach are among its greatest strengths and
innovations, they also create a real dilemma regarding how many situations and cases the Court, as a single institution

with finite resources, can be expected to handle simultaneously.®

There is no question that the OTP (Office of the Prosecutor) lacks the resources to keep full-blown investigations
going indefinitely in all situations. But that does not mean the OTP (Office of the Prosecutor) needs to close an
investigation completely when it has either completed its initial trial program or has found it too difficult (whether
because of government resistance or ongoing violence) to effectively investigate further. It could instead hibernate the
investigation, reallocating resources but still maintaining a small field presence or situation team at ICC (International
Criminal Court) headquarters. Although not completely costless, there is no indication that the OTP (Office of the
Prosecutor) cannot sustain a skeletal presence in each situation under investigation. Indeed, the OTP (Office of the
Prosecutor) adopted such a cost-saving “maintenance strategy” in Uganda for the four years prior to Ongwen’s arrest—
a time when it was unclear whether it would ever have anyone to prosecute—by operating with “minimum staff in
charge of victims and withess management and protection, outreach, implementation of the Trust Fund for Victims

projects and victims participation and reparation matters.””

Even this minimal expenditure of resources would be unjustifiable, of course, if there were no practical advantages to
keeping investigations open indefinitely. But that is not the case, because never closing an investigation facilitates the
OTP’s (Office of the Prosecutor) work in numerous ways.

To begin with, it maximizes the OTP’s (Office of the Prosecutor) prosecutorial flexibility. As Ongwen’s arrest eleven
years after the opening of the Uganda investigation indicates, the OTP (Office of the Prosecutor) can never rule out the
possibility that a suspect deserving of prosecution will fall into its hands unexpectedly. After all, even the most

successful trial program will involve a small fraction of the perpetrators in a particular situation.® Closing an
investigation would likely not prohibit the OTP (Office of the Prosecutor) from reopening it to prosecute a new suspect,

but there is no question that reopening would be much easier under a maintenance strategy.® Fabricio Guariglia,

Director of the ICC (International Criminal Court) Prosecutions Division. made this point well bv contrastina the DRC.



where the OTP (Office of the Prosecutor) once closed its investigation in all but name, with Uganda, where it
maintained a reduced presence instead:

Mr. Guariglia noted that there are two main prosecutorial functions after concluding an investigation from an OTP (Office
of the Prosecutor) perspective: tracking suspects and maintaining regular contact with local communities and witnesses,
including witness protection. This is to help restart an investigation later on. Mr. Guariglia gave two contrasting examples.
In the Bosco Ntaganda (DRC (Democratic Republic of Congo)) case, OTP (Office of the Prosecutor) had to re-establish
contact with withesses and the victim community after ten years, many of whom felt abandoned, requiring re-engagement
to restore trust. Mr. Guariglia contrasted this with the Ongwen (LRA (Lord’s Resistance Army)) case where the OTP

(Office of the Prosecutor) had maintained a field presence in Uganda and it was much easier to resurrect the case.°

Re-opening a formally closed investigation also raises difficult legal questions. The Rome Statute (/rome-statute) says
nothing about what, if anything, the OTP (Office of the Prosecutor) must do to re-open a closed investigation. It is quite
possible, however, that the OTP (Office of the Prosecutor) would have to formally re-open an investigation that it
formally closed. If so, re-opening a proprio motu investigation would require new authorization by the Pre-Trial
Chamber, while re-opening a state or UNSC (United Nations Security Council)-based investigation would require a new
referral. It is highly unlikely that such authorization or referral would always be forthcoming.

To be clear, this is the only possible interpretation of the Rome Statute (/rome-statute). The judiciary may well treat a
“formal” decision to close an investigation as legally equivalent to hibernating one, in which case the OTP (Office of the
Prosecutor) could re-open a closed investigation at any time. Nevertheless, the OTP (Office of the Prosecutor) could
avoid any possibility of having to litigate the issue by simply leaving its investigations open indefinitely.

Leaving an investigation open indefinitely also has other benefits. Most obviously, an open investigation has more
deterrent effect than a closed one. Deterrence is a function not only of severity of punishment, but also of the likelihood

of apprehension.!! Although the odds of being apprehended by the OTP (Office of the Prosecutor) are always low,
almost by definition a high-value perpetrator has more to fear from an open investigation—hibernated or not—than frorr
a closed one. And that is true even if the OTP (Office of the Prosecutor) can re-open an investigation without the need
for judicial authorization or a new referral, because formal closure will mean not only the cessation of investigative
activity, but also the closing of any field office and the total reallocation of investigative resources to other situations. A
hibernated investigation can thus be restarted much more quickly than a closed one.

This consideration applies to all perpetrators in an investigated situation. The experience of previous international
criminal tribunals (ICTs (international criminal tribunals)) indicates, however, that leaving an investigation open
indefinitely can be particularly advantageous when the primary suspects are government officials. Although states are
rarely keen to help an ICT (international criminal tribunal) investigate their own officials, non-cooperation in the face of
an investigation that will not end merely delays the day of reckoning—it cannot end the threat. By contrast, a state that
knows an ICT (international criminal tribunal) will eventually cease its investigative activities has a strong incentive to
“wait out” the tribunal, refusing to cooperate until the tribunal closes and the threat passes. This is precisely what
happened at the ICTY (International Criminal Tribunal for the former Yugoslavia): in 2003, Carla del Ponte told the
Security Council that the hard deadlines in the Tribunal’'s completion strategy, “instead of speeding up cooperation,”
simply encouraged the Balkan states “to buy time and to place additional obstacles in the way of cooperation with the

ICTY (International Criminal Tribunal for the former Yugoslavia).”12

The OTP (Office of the Prosecutor) could avoid this pitfall. of course. bv refusina to close anv specific investiaation



until all of the suspects in its initial trial program have been apprehended and prosecuted. Indeed, as discussed below,
that is the approach the OTP (Office of the Prosecutor) should take if it decides to close investigations. Given the OTP’s
(Office of the Prosecutor) notorious difficulties in obtaining suspects, however, not putting a temporal limit on the length
of an investigation will likely mean that the OTP (Office of the Prosecutor) never formally closes an investigation. It will
instead simply hibernate them until such time as active investigation becomes possible again.

Leaving investigations open indefinitely will also better protect the OTP’s (Office of the Prosecutor) reputation when,
as has often been the case, the OTP (Office of the Prosecutor) fails to complete its trial program in a particular situation
because of lack of resources or state intransigence. Nothing is more harmful to an ICT’s (international criminal tribunal)

reputation than the perception that it did not complete its mandate because of non-legal factors.'3 Previous ICTs

(international criminal tribunals), all of which focused on one conflict, had no choice but to close when they could not
obtain the necessary funding or cooperation from states. The ICC (International Criminal Court), by contrast, always
has the option of hibernating a frustrated investigation instead of closing it. That will not completely insulate the OTP

(Office of the Prosecutor) from criticism, as the backlash against the Darfur hibernation indicates.'# But it seems
reasonable to assume that temporarily hibernating an investigation will generally lead to less backlash than abandoning
a frustrated investigation entirely.

Finally, there are more quotidian advantages to never closing an investigation, even if doing so requires hibernation
and a scaling back of resources. Oosterveld has noted that the continued presence of an OTP (Office of the
Prosecutor) field office in a situation country will make it much easier for the Court to deal with a variety of residual

issues, such as protecting witnesses and making archival material available to the local population.'® The same is true
for providing a friendly government with evidence, technical assistance, and engaging in general capacity-building

efforts.'® And, of course, the continued presence of a field office will greatly facilitate the Court’s ongoing outreach
efforts to affected communities. As the SCSL'’s (Special Court for Sierra Leone) experience indicates, an ICT’s
(international criminal tribunal) outreach is much more likely to succeed when it has a physical presence in a state: the
tribunal was viewed by locals much more positively in Sierra Leone than in Liberia precisely because it was based in
the former and not the latter.

Il Advantages of Closing

Taken together, these considerations make a powerful case for the OTP (Office of the Prosecutor) keeping
investigations open indefinitely, hibernating instead of closing a particular investigation if the OTP (Office of the
Prosecutor) either completes its initial trial program or (more likely) cannot advance the program any further. There is
no question, however, that formally closing an investigation does have some advantages.

Most obviously, closing an investigation will better conserve the OTP’s (Office of the Prosecutor) limited resources.
Although maintaining a field office or team at ICC (International Criminal Court) headquarters for a hibernated
investigation is not as resource-intensive as conducting an active investigation, it does require the OTP (Office of the
Prosecutor) to allocate a certain amount of funds and personnel to an investigation that may not lead to additional
prosecutions.

Closing an investigation will also better manage the expectations of the victims and the local population in a situation,
because it will make clear that—barring exceptional circumstances—the ICC (International Criminal Court) does not
intend to prosecute additional suspects. Evenson and Smith make this point well:



[H]aving one eye on the “end game” is also important from the perspective of the populations affected by conflict. While
justice cannot be rushed, there should come a time when the bulk of the accountability work can be considered to be
done, so that it does not drag on forever. If the ICC (International Criminal Court) is clear and up-front about when it
considers its contribution to accountability has concluded, this will enable local populations to identify what still needs to
be done by the national system and also enable them to feel a sense of closure of at least part of the accountability

process.”

To be sure, closure does not guarantee that the victims and local community will be satisfied with the ICC’s
(International Criminal Court) efforts. That will be a function of how well the OTP (Office of the Prosecutor) designed
and executed its trial program. But closing an investigation offers more certainty than hibernating one, because by
definition hibernation assumes that the cessation of investigative activities will—or at least may—be temporary.

Relatedly, closing an investigation will encourage states to assume primary responsibility for addressing the
international crimes committed on their territory. That may not happen in conflict or post-conflict situations where the
government is simply unable to pursue accountability. But closure will send a powerful message to states that have the
capacity to hold domestic trials that they can no longer expect the ICC (International Criminal Court) to do the heavy
lifting for them. Uganda provides a striking example of this dynamic: Museveni’s government always had the ability to
prosecute members of the LRA (Lord’s Resistance Army) domestically; it simply preferred, for a variety of reasons, to

“outsource” accountability to the ICC (International Criminal Court).8 Had the OTP (Office of the Prosecutor) closed the
Uganda investigation instead of hibernating it in 2011, perhaps Ongwen would now be standing trial in Uganda’s
International Crimes Division instead of siphoning off precious OTP (Office of the Prosecutor) resources in an
unnecessary international trial.

\YA Considerations for Closure

On balance, the OTP (Office of the Prosecutor) would be better off keeping its investigations open indefinitely than
formally closing them. The primary exception is where the OTP (Office of the Prosecutor) believes that closing an
investigation is the only way to get a capable but intransigent government to pursue accountability itself. In nearly every
other situation, the benefits of hibernating an investigation will outweigh the costs.

It is possible, of course, that the OTP (Office of the Prosecutor) does not and will never have the resources to
maintain a field office or a small team at ICC (International Criminal Court) headquarters for every situation it
investigates. If so, the OTP (Office of the Prosecutor) will be forced to close at least some investigations even if leaving
them open would be the better practice. Two questions thus arise: (1) how should the OTP (Office of the Prosecutor)
decide which investigations to close, and (2) how should the OTP (Office of the Prosecutor) plan those closures?

A. Determining Closure

There is no algorithm the OTP (Office of the Prosecutor) can use to decide which investigations to close instead of
hibernate. That decision will depend on the balance of costs and benefits in each situation. Nevertheless, at the macro
level, two circumstances would seem to strongly support keeping an investigation open indefinitely. The first is where
the OTP (Office of the Prosecutor) is investigating crimes committed during an ongoing conflict, as opposed to a post-
conflict situation. The need to maintain the deterrent value of an open investigation is obviously much greater during a
conflict than after it. Moreover, when violence is ongoing, the need to maintain prosecutorial flexibility is particularly
acute, because new high-value suspects can emerge at any time. In a post-conflict situation, the OTP (Office of the

Prosecutor) will have a much better idea ex ante which important suspects it wants to prosecute and can be more



confident that new suspects requiring prosecution will not emerge, making it safer to close the investigation once its
initial trial program is completed.

The second circumstance favoring keeping an investigation open indefinitely is where the OTP (Office of the
Prosecutor) is investigating current government officials, as opposed to rebels (such as the LRA (Lord’s Resistance
Army)) or a former head of state (such as Gbagbo). In such a situation, the only way the OTP (Office of the Prosecutor)
can prevent the state from “waiting out” its investigation is to refuse to formally close the investigation until all of the
relevant suspects have been surrendered to the Court. Similarly, given that the OTP (Office of the Prosecutor) is very
unlikely to complete its trial program in a timely fashion when it is investigating government officials—as the
investigations in Darfur, Libya, and Georgia demonstrate—the OTP (Office of the Prosecutor) can best protect its
reputation by hibernating a frustrated investigation instead of simply closing it. In the latter situation, the government
simply “wins.” In the former, its victory is only temporary.

Given these considerations, the ideal candidate for closure is an investigation in which violence has ended in the
situation country and the OTP (Office of the Prosecutor) is not targeting current government officials. In that context, the
need for deterrence and prosecutorial flexibility will be at their nadir while the likelihood of the OTP (Office of the
Prosecutor) successfully completing its trial program will be at its apex. Moreover, although the OTP (Office of the
Prosecutor) will always find it easier to manage residual issues such as witness protection and outreach when it
maintains a field office in a particular situation, those efforts will be less negatively affected by the absence of an office
when the OTP (Office of the Prosecutor) is working with a friendly government in a post-conflict situation.

B. Planning Closure

Although every situation is different, the guidelines above should provide the OTP (Office of the Prosecutor) with a
general idea of whether it will be able to eventually close an investigation. The key here is that the OTP (Office of the
Prosecutor) needs to make that determination before initially opening the investigation, because the single most
important lesson concerning completion that can be drawn from the experience of previous ICTs (international criminal
tribunals) is that a completion strategy adopted ex ante is far more likely to be successful than one adopted in media

res.1®

The focal point of any such completion strategy must be determining the number of suspects the OTP (Office of the
Prosecutor) intends to prosecute before closure—as the OTP (Office of the Prosecutor) is fully aware:

Mr. Rastan then noted that when the OTP (Office of the Prosecutor) commences work in a situation, there is an OTP
(Office of the Prosecutor) integrated team from the outset with team members from all divisions of the OTP (Office of the
Prosecutor). This team then develops not just a case hypothesis, but is also mandated to help the Prosecutor conceive of
the OTP’s (Office of the Prosecutor) overall prosecutorial programme by mapping all potential cases that meet the OTP’s
(Office of the Prosecutor) case selection and prioritization criteria. This not only helps to identify which cases the OTP
(Office of the Prosecutor) should pursue, but also identify one aspect of completion, namely the potential end of the OTP’s

(Office of the Prosecutor) prosecutorial programme within a given situation.20

The OTP (Office of the Prosecutor) should always err on the side of conservatism when deciding the number and kind
of suspects it will be able to prosecute, at least insofar as its trial program will be communicated publicly. Experience
suggests that nothing is quite as damaging to an ICT’s (international criminal tribunal) legitimacy than overpromising
what it can accomplish. That was clearly the case with the Special Panels for Serious Crimes (SPSC (Special Panels

for Serious Crimes)). which was widelv reiected bv ordinarv Timorese: althouah it was never realistic to expect the



SPSC (Special Panels for Serious Crimes) to prosecute those most responsible for atrocities in East Timor—high-
ranking members of the Indonesian military. UNTAET (United Nations Transitional Administration in East Timor)
unwisely raised Timorese expectations by giving the SPSC (Special Panels for Serious Crimes) universal jurisdiction
over anyone who committed a serious crime between January 1, 1999 and October 25, 1999.

Because an incomplete trial program is so devastating to an ICT’s (international criminal tribunal) legitimacy, the OTP
(Office of the Prosecutor) should do everything it can to avoid closing an investigation before it has completed its trial
program—even if that means keeping the investigation open, with the concomitant drain on resources, longer than the
OTP (Office of the Prosecutor) would like. As Evenson and Smith note, “[p]reparation for the point at which
investigations and prosecutions will be complete should not be permitted to devolve into pressure to bring these

possibilities to a premature end.”2! Indeed, the need to avoid premature closure is particularly acute at the ICC
(International Criminal Court), where even the most ambitious situation-specific trial program will involve only a small
handful of suspects. The ICTR’s (International Criminal Tribunal for Rwanda) reputation was not adversely affected by
its failure to prosecute the three suspects that remain at large because it was able to convict sixty-one suspects before
closing. The OTP’s (Office of the Prosecutor) failure to prosecute one of (say) four or five suspects before closing an
investigation would obviously be far more delegitimizing.

Finally, because even the most successful OTP (Office of the Prosecutor) investigation will not prosecute all or even
most of the deserving suspects in a particular situation, it is particularly critical that the OTP (Office of the Prosecutor)
publicly explain—early and often—why it intends to pursue such a limited trial program. Here the SCSL’s (Special Courl
for Sierra Leone) experience is instructive: because the SCSL’s (Special Court for Sierra Leone) OTP (Office of the
Prosecutor) invested considerable resources in explaining to Sierra Leoneans why its mandate extended only to
individuals who bore the “greatest responsibility” for the violence in that country, the OTP’s (Office of the Prosecutor)
limited trial program—thirteen indictments and ten defendants—did not significantly undermine perceptions of the

SCSL’s (Special Court for Sierra Leone) legitimacy.22
V. Conclusion

In an ideal world, the OTP (Office of the Prosecutor) would keep open all of its investigations indefinitely, even in
situations where it was able to complete its trial program. The advantages of hibernating and pursuing a maintenance
strategy instead of formally closing a situation are manifold, from maximizing prosecutorial flexibility to promoting
deterrence to encouraging effective outreach.

The OTP (Office of the Prosecutor), of course, combats impunity with the resources it has, not the resources it wishes
it had. Budgetary and personnel limitations may well make it impossible for the OTP (Office of the Prosecutor) to keep
all of its investigations open indefinitely. If so, the OTP (Office of the Prosecutor) should endeavor to close only those
investigations that take place post-conflict and/or focus on crimes committed by rebels and former government officials.
When it decides to investigate situations involving ongoing violence and/or crimes committed by current government
officials, the costs of closure are simply too high.
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