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Abstract. The global agenda for the integration and development of Social care and
Corporate Governance (ESG) standards determines the necessity of the legal community
attention to the tasks of regulatory, methodological, organizational support for their
implementation in the business companies activities in the narrow focus on the conflict
of interest prevention issues. The article analyzes and evaluates the consistency of
measures aimed at eliminating personal interest, corporate disputes represented in ways
of conflict of interest managing between the company, its managers, and employees,
including relations with counterparties and affiliated persons context appearing during its
business activities. The article provides an overview of corporate practices for managing
conflict of interest in companies of banking, stock exchange and investment industry.
Moreover, it observes the dialectical connection of the admitted conflict of interests with
the processes of determination of tort and criminogenic consequences, including those
reflecting in financial, corruption, official and economic crime. The study noted the role
of conflict of interest management in ensuring the company social and corporate policy
in the context of protecting the interests of employees, its customers, counterparties,
minimizing its possible occurrences and consequences by the forces of internal control
and audit, and compliance as well. The article emphasized the differences in the conflict
of interest prevention concepts which are typical for public (state) and business services.
In conclusion, the study revealed the methodology content for managing conflict of
interest in the business activities, based on personnel administration, compliance with
ethical standards, the culture of declaring conflict of interest, and limiting proprietary
information circulation.

Keywords: conflict of interest, management policy, business companies, personal
interest, prevention, loss of assets, corruption risks, anti-corruption standards, financial
crime, corporate governance, corporate disputes, affiliates, counterparties, information
control, “Chinese wall”, compliance, banking industry, stock exchanges, investments,
ESG standards.
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Poccutickas ®eoepayus, Mocksa

AnHoTanus. [71o0anpHas MOBECTKAa BHENPEHMS WM PAa3BHTHS CTAHIAPTOB COIHAIBHOM
3a00ThI 1 KopriopaTuBHOTO yrpasieHus: (ESG) oOycnaBnuBaeT HEOOXOMUMOCTh BHUMAHHUS
IOPUANIECKOTO COOOIIECTBA K 33 1a9aM HOPMAaTHBHOTO, METOIITYECKOTO, OPTaHU3AIIMOHHOTO
obecriedeHsT X MMIUICMEHTAIlMH B IEATEILHOCTh KOMIIAHHH OHM3HEC-CPENbl B Y3KOM
(doKyce TeMmbl MpenynpekKAeHUs KOH(IMKTa HHTEpecoB. B crarhe aHanMm3mpyercs
U OILCHUBACTCS COCTOSTENFHOCTE MEp, HAIPABICHHBIX Ha WCKIIOYCHUE JHIHOU
3aMHTEPECOBAHHOCTH, KOPIOPATUBHBIX CIOPOB, BBIPAKCHHBIX B CIIOCO0AX YIIPABICHHS
KOH(JIMKTOM HHTEPECOB MEXITy KOMIIAHHCH, €€ PYKOBOIHUTEISIMH W COTPYIHHKAMI,
B TOM UHCJIC B KOHTEKCTE OTHOLICHUH C KOHTpareHTaMH M ap(UIMpOBaHHBIME JIUIIAMH,
KOTOpBIC BO3HUKAIOT B X0Ze OM3Hec-nesTensHoCTH. [IpuBomuTess 0030p KOPIIOpaTHBHBIX
MPAKTUK YIIPABICHUS KOH(MIUKTOM HHTEPECOB B KOMITAHHMSIX OAaHKOBCKOH, OHMpKeBOU
W MHBECTHITHOHHOH cep AesTensHOCTH. OTMEUaeT s MUAICKTUIECKasI CBA3b JOITYIIICHHOTO
KOH(JIMKTa WHTEPECOB C IIPOLECCaMH JCTCPMUHAIMN NCTHKTHBIX W KPHUMHHOTCHHBIX
TIOCIIC/ICTBHUH, B TOM UYHCIIE BRIPAKCHHBIX B (PHHAHCOBOH, KOPPYTIIIHOHHOH, TOJKHOCTHON
¥ DKOHOMHYECKOHU MpecTymHOCTH. OTMEeUaeTcst poib YIPaBICHUS KOH(INKTOM HHTEPECOB
B 00€CIICUCHUN COLNMATBHON M KOPIOPATUBHOM MOJUTHKN KOMIIAHHH B Pa3pe3e 3alliThl
HMHTEPECOB PAa0OTHHUKOB, €€ KIMEHTOB, KOHTPAr€HTOB, MUHUMH3AIIMHA €r0 BO3MOXKHBIX
TIPOSIBIICHUH ¥ TIOCITICICTBUI CHJIAMU BHYTPEHHETO KOHTPOIIS U ayluTa, a TAKXKE CITy>KOBI
KoMmoracHc. OTMeEYaroTcss pasnuuus B KOHICTIAX IIPEAOTBPAIICHUS KOH(IMKTa
HHTEPECOB, XapaKTePHBIX I ITyOIMIHON (TOCYIApCTBEHHOM) W JENOBOW (YACTHOI)
ciry0bI. PackpbiBaeTcs comepskaHre METOIONIOTHH YIIPABICHHST KOH(PIUNKTOM HHTEPECOB
B OM3HEC-Cpe/ie, OCHOBAHHOH Ha KaIpOBOM aIMUHHACTPHPOBAHIH IIEPCOHAIA, COOTIOICHIN
ATUYECKUX HOPM, KYJIBTYpe JeKIapHPOBAHIS KOJUTH3UH HHTEPECOB, OTPAHHYCHUH 000pOTa
ciry>xeOHON HH(POPMAITHH.

KiroueBble ca0Ba: KOHQIUKT WHTEPECOB, MOJIMTHKA YMpaBICHUs, OM3HEC-KOMIAHHH,
JINYHas 3aMHTEPECOBAHHOCTD, MPELYIPEKIECHUE, YTpaTa aKTUBOB, PUCKU KOPPYIIIUH,
AQHTUKOPPYNIIMOHHBIE ~ CTAaHIApTHI, (UHAHCOBAasT MPECTYMHOCTb, KOPIIOPATHBHOE
yIpaBiICHWE, KOPHOPATHBHBIC CIOPHL, a(pQUINPOBAHHBIC JIMIA, KOHTPArCHTEHI,
MH(QOPMAIMOHHBI KOHTPOJb, «KHTAaiCKas CTCHa», KOMIUIaeHC, OaHKOBCKas cdepa,
Oup>kH, MHBECTULINH, cTaHaapThl ESG.

Hayunas cnenuansHocTs: 12.00.00 — ropuauueckue HayKH.

-1788 -



Victor V. Astanin. Corporate Practices for Managing Conflict of Interest in Terms of ESG Standards

Introduction

The preventive potential of the conflict of
interest risks containment system in business
companies lies in their management. This is
the mechanism that ensures the implementa-
tion of two of the three principles — Corporate
and Social — in the framework of global agen-
da for the development of companies in ESG
(Environmental, Social, Corporate)standards.
These standards allowinvolving companies in
solving of management issues, connected to the
establishment of fair treatment to employees,
counterparties, and society on one side, and to
the provision of internal control and audit, in-
formation disclosure on the other one(Smirnov,
2020).

Statement of the problem

The conflict of interest in business com-
panies has different forms. Their nature and
content are defined by the corporate gover-
nance features (in prerogatives of collegiality
or unity), the specifics of business processes,
the range of business ties, the dispositive or im-
perative character of treaty relations, the bal-
ance of discrete or directive decision-making,
the volume of authority, the vastness of anti-
corruption restrictions andprohibitions for em-
ployees. These and other basics of company
management are chosenand aimed at providing
its successful functioning and development.
However, these basics can produce conditions
for collision of personal and corporate inter-
ests, regarding property and intangible assets —
Goodwill — which belong to the company, but
they are used in personal interests of employ-
ees and affiliated people.

The range of conflict of interest subjects
can be wide, for instance, company’s share-
holders, managers, employees, holding corrup-
tion dangerous positions. More often, the con-
flict of interestreflects in corporate disputes,
connected to the management issues or the
participating of legal entity, the determination
of shares ownership in the authorized capital,
profit distribution, assets turnover, causing and
compensation of losses, recognition and appeal
of transactions or decisions, other civil legal re-
lations in business sphere. Competitors, pseu-
do partners, monopolists, raiders, corrupts can

hide behind the arguments, produced by the
conflict of interest. In such cases, unprevented
conflict is not finished and serves to mentioned
beneficiaries. It can be a basis for official, eco-
nomic, corruption activities. Also, it can deter-
mine the threats for the company — its bank-
ruptcy or raider seizure.

Considering the risks of such dialectical
result of conflict of interest, prevention of its
tort and criminogenic features for business
companies is possible if they are controlled at
the early stages, butnot settled as in the public
service.

Methods

To examine mentioned differences, com-
parative legal research of existing practices,
using the synthesis method regarding concepts,
analysis and evaluation of corporate regulatory
acts in relation to meaningful risk classification
of conflict of interest and its preventive mea-
sures are necessary.

Discussion

Different definitions do not change the
essence of aims of conflict of interest preven-
tion in neither business nor public service.
For the last one the imperative of conflict of
interest prevention standards, represented in
requirements of anti-corruption legislation, is
typical. Corruption prevention standards are
unified in the laws for officials and have stan-
dard composition of acts in case of violation.
Collisions of interest are similar to them. This
circumstance determines the precedent nature
of settlement methods. At the same time, the
admitted personal interest creates negative le-
gal consequences for officials, defined in dis-
ciplinary measures. Tort and criminogenic
features of conflict of interest development are
stopped and, during detectionof consequenc-
es, the prosecution of the perpetrators and the
protection of violated rights is carried out in a
public way, using all the potential of state legal
enforcement.

In business sphere anti-corruption stan-
dards are established by the company’s local
acts and are determined by the sufficiency
standards to achieve goals of corruption pre-
vention according to the Article 13.3 of Feder-
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al Law dated 25" December 2008 No. 273-FZ
“On counteraction to corruption”. The content
of anti-corruption measures, including conflict
of interest prevention, remains at the discretion
of companies, based on the number of features
(let’s mention the most important):

— basics of corporate governance (re-
porting to shareholders or owners, the proce-
dure of decision-making (collegial or sole), the
presence of subsidiary and affiliated organiza-
tions, the system of management independence
from owners and transparency of their activi-
ty, the exclusion of control and executive labor
functions combination);

— state and procedure of the provision of
labor resources (lack of qualified people, sourc-
es and ways of their involvement or renewal,
requirements for the candidates, existing labor
dynasties);

— structure of business activity (foreign
economic relations, the presence of dealers and
franchise, treaty principles of cooperation with
counterparties);

— ethical and corporate discipline stan-
dards (requirements to official behavior, wel-
coming and business gifts standards, procedure
for considering of appeals and communica-
tions);

— internal social policy (rewarding, bo-
nuses, compensation and promotion programs
to motivate productivity and career growth
(paying for tuition, professional development
courses, medical services and sport)).

The absence or inaction of one or several
mentioned factors can predetermine the cases
of personal interest of the employee and lead
to a conflict. Early neutralization of condi-
tions and causes, which favor the occurrence
of conflict of personal and corporate interest in
business companiesis connected to the issues
of quality provision of corporate governance in
general. The prevention of conflict of interest
by the elimination of personal interest mea-
sures are used last, when the institutional fac-
tors, which help to stop it on the level of causes
and conditions, do not work.

Such concept of conflict of interest man-
agement in business companies is reasonable.
The argument is the paradigm of difficult sub-
stitutability of qualified specialists who have

narrow competencies, rare experience of top
managing or employees who replace positions
exposed to corruption risks. Their professional
growth in the company, training at its expense,
or even recruiting from outside are expensive.
The personnel value of these people is formed
by an asset which is expressed in their intellec-
tual property objects with exclusive rights, and
which are in demand for the company’s busi-
ness processes. Also, there is another situation,
when it is necessary to give these people the
access rights to company’s delicate information
(commercial secret, information of limited cir-
culation, official or confidential information).
In this case, it is highly undesirable to dismiss
an informed person, involved in the conflict as
soon as it creates risks for company’s stabili-
ty and its competitiveness. This actualizes the
tasks of conflict of interest management in the
preventive maintenance of control measures,
monitoring the performance of labor func-
tions, access restriction to delicate information,
changing job responsibilities.

It is notable that dismissal of officials for
not taking measures to prevent or resolve con-
flicts of interest, including the cases when it
creates prerequisites for corruption, is one of
the anti-corruption tools.

In business companies such approach is
counterproductive and presumption of guilty
principle, connected to not taking measures to
prevent conflict of interest, is excluded, regard-
ing employees. The execution of anti-corruption
standards is provided by the implementation of
organizational and managerial measures, pro-
vision of conditions for non-acceptance of be-
havior forming their violation, but not by the
enforcement under the threat of responsibility.
Even though the conflict of interest prevention
is mutual obligation of employer and employee
(as well as in public service), mainly employers
take the initiative because they are interested
in provision of interest balance, saving person-
nel, their protection from third-party influence,
prevention of conflict consequences.

Theconceptual approaches to conflict of
interest prevention are unchangeable in busi-
ness sphere. At the same time, models and
methods of their occurrence risks managing
are different in business companies. The exam-
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ple of industries shows similarities and differ-
ences of the best practices of conflict of interest
governance. It is possible to study corporate
prevention policiesbecause of their transparen-
cy and availability for research in the form of
public documents.

*  Banking industry. The experience of
PJSC “SBER?” is suitable to illustrate the con-
flict of interestmanagement examples in bank-
ing activity sphere. Being a part of compliance
risk management system, the content of organi-
zational, methodological, regulatory standards
of conflict of interest prevention is fixed in a
separate local corporate act — “The conflict of
interest management policy of Group of com-
panies PJSC “SBERBANK” (here — Policy)
(Policy, 2019).

The experience of the company is twice
as significant because the Policy applies as to
banking activity as to entire internal ecosys-
tem which covers services and sales, IT-indus-
try, media and entertainment, logistics and real
estate, medical and educational content, digital
resources for everyday and business life. The
Policy obtains universal features of standards
action in a wide range of space and people,
showing the effect of the globalization of inter-
nal corporate law. It covers and regulates rela-
tions which are beyond the borders of classical
activity in financial and credit sphere. This cir-
cumstance allows not only to illustrate typical
cases of conflict of interest prevention in bank-
ing industry, but it also to transmit their uni-
versality for business environment in general.
This effect is also achieved because the Policy
is incorporated with the purposes of preventing
the manifestations preceding the conflict of in-
terest, which are considered by the compliance
risk management system (legal, reputational,
foreign economic) (Compliance risk, 2013;
Loss of business reputation risk, 2015; Legal
risk, 2017; Participating, 2018).

The prerogative of conflict of interest
management (also potential) is not determine-
din solidary obligations of the employee and
the employer’s representative, but in functional
tasks of special department — compliance com-
mittee. This approach excludes the scenario in
which conflict of interest risk, mutually unset-
tled by employer and employee, leads to tort

qualification, committed by the last one. Such
situation is typical for officials — not taking pre-
ventive measures is correlated with their pre-
sumption of guilty.

Corporate conflict of interest manage-
ment system is expressed in management pro-
cedures of informational and control purpose.
They allow to preventively exclude the causes
and conditions of situations which lead to the
occurrence of personal interest. At the same
time, these measures do not include significant
employees’ obligations which reflects institu-
tional, “on top”, principle of conflict of interest
management.

The following management measures are
potentially effective inprocesses administra-
tion of managerial activity:

— creation of organizational structure,
which clearly separates the responsibility, au-
thority and reporting spheres;

— formation of collegial bodies and hold-
ing their meetings considering the principle of
conflict of interest prevention;

— implementation of making collegial
decisions practice on the most important and
extensive issues.

These are the control components of con-
flict of interest management system:

— the practice of double control (the
four-eyes principle);

— multi-level system of internal control
(excluding the opportunity of hiding violations,
risks, factors, and their evaluation as insignifi-
cant).

The informational procedures of conflict
of interest management are expressed in:

— providing principle of department in-
dependence and “official necessity” in distribu-
tion of informational flows;

— establishment of informational barri-
ers (“Chinese walls”).

Considering administrative and control
measures that are not difficult to interpret, let’s
focus on multifunctional capabilities of “Chi-
nese wall” in the conflict of interest manage-
ment system. Its content comprises company’s
business process organization principle which
ensures the access and transmission of infor-
mation, required for the execution of official
activity by the employee or the department, ex-
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posed to risks of conflict of interest occurrence,
according to established rules. The object, cre-
ating risk, is information, the item is advantag-
es of its owner. Subjects of these relations are
departments and employees. The access to the
information, which is necessary for execution
of job duties, is possible only with multi-level
approval. The ones who get the access are as-
signed the status — “above the wall”, which en-
tails the establishment of control and informa-
tional barriers. Here they are:

— separation of access to different data
categories in informational systems among the
users from different departments;

— usageof code wordsduring transmis-
sion of price-determining information and su-
pervision of employees with access to it;

— imposing confidentiality obligations
on people who have access to insider informa-
tion, access restriction to it;

— usage of “official necessity” principle
in distribution of informational flows;

— monitoring of transactions with securi-
ties in personal purposes, carried out by employ-
ees, who have access to proprietary information.

These measures of providing information-
al barriers reflect the sense of conflict of inter-
est risk management. The primacy of “soft”
measures is obvious. They are not connected
to significant changes in employee’s responsi-
bilities, his discharge or reduction of obliga-
tions, transformation of statutory labor rights,
entailing obligations or minimizing social
professional guarantees, for instance, in case
of rotation (implemented to prevent nepotism
and favoritism of officials). At the same time,
“soft” measures complete traditional methods
in public service (transfer of employee, dis-
charge, change of obligations). The standard of
systematical conflict of interest declaration is
distinguished: during applying for a job, when
the situations occur, annually, preventively (be-
fore the events or obtaining information).

Such sequence (management, then settle-
ment) shows the preventive sense of conflict of
interest risks containment systems in business
companies.

*  Stock exchange industry. The signifi-
cance of this sphere for the conflict of interest
prevention analysis is determined by some fea-

tures. Stock market is a trading platform, and
it originally has a wide range of participants
with different interests: from external — inves-
tors, sellers and buyers as traders, representa-
tives of the state control, to internal — brokers,
shareholders, managers, specialists (analysts,
economists, actuaries, depositories). In such
extensive circle, affiliated links between all the
participants have a high probability of extraor-
dinary manifestations of collision of interest.
Their prevention is dialectically connected to
stock exchange tasks on excluding the unex-
pected risks which negatively influence the cli-
ents’ wealth.

The conflict of interest prevention in stock
exchange industry is crucial because of high
level of crime, which are latent and has low dis-
closure. The conflict of interest of stock mar-
ket participants can cultivate not only financial
complex crime such as legalization of criminal
means or manipulation of market, but also cor-
porate official and economic crimes.

Specific of stock market activity, diverse
circle of participants, objective and subjective
phenomena of economic life, for example mar-
ket volatility, quickly changing evaluation of
assets liquidity, which depends on unexpected
factors (politicians’ statements, natural disas-
ters, technogenic catastrophes, shareholders’
health) create many conflicts of interest risks.

The example is “Moscow Exchange
MICEX-RTS” (here — Exchange). The purposes
of conflict of interest prevention are expressed
in its Policy, described in a regulatory docu-
ment (approved by the Supervisory Council
of PISC Moscow Exchange, dated 28.12.2018,
Protocol No. 13) (here — Exchange Policy).

The features of the Exchange Policy are
based on the conflict of interest management
on isotropic basis (with the participation of in-
dependent directors) and on informational ana-
lytical provision, for example:

— collection and analysis of information
about interconnected and connected parties,
including the affiliated ones with important
shareholders of the Exchange;

— collection and analysis of data about
the structure of supervisory, collegial and sole
executive bodies, affiliated society on the sub-
ject of conflict of interest;
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— monitoring of legal disputes with the
participation of the Exchange shareholders,
members of governance body, affiliated soci-
ety, depositories;

— informing of the Supervisory Council
members about transactions with conflict of in-
terest and members of the Management Board
and shareholders about transactions which they
are interested in. This information is transpar-
ent. It is posted on the Exchange website with
the open access for all employees.

— if the employee finds an interesting
transaction for members or with conflict of in-
terest, the Supervisory Council is informed to
get a transaction approval.

The element of Exchange Policy is a nor-
matively defined list of measures, aimed to
prevent the conflict of interest. They consist of
permissive measures with restrictions: make
transactions and operations, conclude trust
management agreements regarding financial in-
struments with no access to insider information;
make transactions with the Exchange shares by
prior agreement with the Service of internal
control and if there is no restrictive period for
transactions, which is established to prevent
personal interest of employees. This measure
is temporary, it does not create an imperative
prohibition for realization of personal proper-
ty rights and interests as the Exchange trader.
The exclusivity of conflict of interest prevention
measures is due to stock market industry spe-
cifics, they are expressed in these prohibitions:

— do not use program complexes, assets
of the Exchange, confidential and official infor-
mation, got as a result of implementation of job
obligations in personal interests;

— do not take part in any commercial or
business activity which includes the usage of the
Exchange property to get a personal benefit;

— do not work on the basis of civil legal
agreement in companies, if the job is connected
to the usage of Exchange assets and is executed
during working hours;

— do not make transactions with oppo-
nent companies which can cause property dam-
age to the Exchange and do not be a member of
governance body in such companies.

The declaration of conflict of interest by
the Exchange employee has administrative fea-

tures. The information is analyzed by the Ser-
vice of internal control which formulates and
transmits recommendations to the director. So,
the employee is a passive participant of conflict
of interest prevention mechanism.

o Investment industry. In this case,
investments are represented in generalized
content, which covers the activity of invest-
ment funds management companies. When
the participants of investment services have a
collusion of interest, it obstructs the execution
of obligations by the management company or
fund to provide services in honest, fair and pro-
fessional way in client’s interests.Provision of
such services seems to be twice as difficult as
soon as the sphere of assets placement aimed to
make a profit is objectively exposed the prob-
ability of loss of investments andincome. The
loss is produced both by the external integral
risks, for example legislative, political, social,
economic, financial, criminal, ecological, to
which many special, long-running researches-
are devoted (mainly economic)(Kulakov, 2004;
Vaichulis, 2008) and by poorly studied internal
factors, caused by the conflict of interest. The
amount of such investment assets loss because
of these factors may exceed negative conse-
quences of integral risks, which can be predict-
ed.The conflict of interest cases in this industry
are latent and represented in officials’ one-side
actions (inaction) of investment companies
(funds). These actions are:

— making a profit or escaping of finan-
cial losses at the expense of the client;

— providing services to the client or
making a deal on his behalf which does not
correspond to his interests;

— commitment in promoting the inter-
ests of one client against the interests of anoth-
er one;

— getting reward from another person
for the provided services etc.

By legal nature and content, mentioned
conflict of interest cases are typical for another
sphere of confidential provision of professional
services, for example advocacy and mediation.
The perspectives of development of corporate
governance practices of conflict of interest are
rather topical, despite the fact that there are in-
dustry Codes of Professional Ethics which con-
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tain particular standards of conflict of interest
prevention.

The requirements to identify and govern
the conflict of interest in the sphere of invest-
ments are defined by the Central Bank of the
Russian Federation (Guidance, 2020). Their
institutional features deserve special attention.

For managing companies in the invest-
ment sphere prevention of conflict of interest
is an obligation and the decisions to refuse pre-
vention are disclosed no later than one day on
the website. First of all, they inform the client
whose rights are exposed to the risks and reg-
ulated in detail. That is how the transparency
principle and risk control are provided. At the
same time, a list of circumstances, excluding
the conflict of interest qualification, was estab-
lished, for example making a deal on unfavor-
able terms; making a permitted deal; making
a deal with exceeded frequency in order to
ensure the fulfillment of duties, defined in the
contract with the client.

These circumstances have a propensity
for corruption. It can consist in a subjective
evaluation of facts (which allow to ignore the
grounds and terms of the transaction) or in
decisions with legal and linguistic ambiguity'

! In the sense that is given in the Russian Federation Govern-
ment Decree dated 26.02.2010 No. 96 “On anti-corruption ex-
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