
California Western Law Review California Western Law Review 

Volume 58 Issue 2 Article 3 

2022 

Originalism and the Inseparability of Decision Procedures from Originalism and the Inseparability of Decision Procedures from 

Interpretive Standards Interpretive Standards 

Michael L. Smith 

Follow this and additional works at: https://scholarlycommons.law.cwsl.edu/cwlr 

Recommended Citation Recommended Citation 
Smith, Michael L. (2022) "Originalism and the Inseparability of Decision Procedures from Interpretive 
Standards," California Western Law Review: Vol. 58: Iss. 2, Article 3. 
Available at: https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3 

This Article is brought to you for free and open access by CWSL Scholarly Commons. It has been accepted for 
inclusion in California Western Law Review by an authorized editor of CWSL Scholarly Commons. For more 
information, please contact alm@cwsl.edu. 

https://scholarlycommons.law.cwsl.edu/cwlr
https://scholarlycommons.law.cwsl.edu/cwlr/vol58
https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2
https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3
https://scholarlycommons.law.cwsl.edu/cwlr?utm_source=scholarlycommons.law.cwsl.edu%2Fcwlr%2Fvol58%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3?utm_source=scholarlycommons.law.cwsl.edu%2Fcwlr%2Fvol58%2Fiss2%2F3&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:alm@cwsl.edu


�

	�
�

��
�

��
����
���	���
�������
�
���������
�
�
�
�����������������
�������
������
������

 
�	�������&�
�	��

���������

�%�� *��)+ �#����) � %�# *$���+�%��)���%���)&���,)����)&��**&)��+��
'��%��������*���*�) ��*���%�-�)��%� %������+����+.��%�&) � %�# *$3*�
��-&��+�*��%���) + �*����) � %�# *+*��)�,��+��+���)+� %�� *+&) ��#����+*�
��+�)$ %�� +���	&%*+ +,+ &%3*�$��% %����,+���+�)$ % %�� +��*�� ���+*�  *�
� �� �,#+�� ��%&+� $'&** �#���&)�!,���*���++&)%�0*���%��+���',�# �������*�
*��"*�+&�) *����&-��+� *�����+����)�, %��+��+�+���#���#��&$$,% +0�*�&,#��
%&+��/'��+�&) � %�# *$�+&�&���)���')&���,)���&)� %+�)')�+ %��+���	&%*+ �
+,+ &%�� � �%*+����� +��� #���#� �&$$,% +0� *�&,#�� +)��+� &) � %�# *$� �*� ��
*+�%��)��+&�!,���� %+�)')�+�+ &%*����

�� *��)+ �#��+�"�*� **,��. +��+� *��'')&�������) � %�# *$� *�%&+�# "��
&+��)� %*+�%��*� %�#�.�.��)��*+�+,+�*�&)�&' % &%*�)���)�+&�&+��)�&' %�
 &%*�� *+�+,+�*�� &)� +� )��'�)+0� ',�# ��+ &%*�� � �%*+����� &) � %�# *$� )��
(, )�*�) �&)&,*��%���&$'#�/��%�#0* *�&��� *+&) ��#� ���+*� +&���+�)$ %��
+���	&%*+ +,+ &%3*�&) � %�#�',�# ��$��% %�2�%�,%��)+�" %��+��+�$&*+�
!,���*���++&)%�0*��+���',�# ����%���-�%�#���#������$ �*�$�0�� %�����#�
#�%� %����)��+ %��&) � %�# *$��*���*+�%��)���&�*�%&+��-& �� +� *��&%�
��)%���%��&) � %�# *$�+��)��&)��)�$� %*�,%�''��# %��.��%��&$'�)���
. +���#+�)%�+���'')&����*�+&� %+�)')�+�+ &%�+��+��&�&���)�')&���,)�*��&)�
+�� )� $'#�$�%+�+ &%������)�#�**��+���#���#��&$$,% +0�*�&,#���&%�)&%+�
+��*�� **,�*��)�+��)�+��%��-����+��$��

�
�
�

�
���������EEA5;3F7���>3E7D�.7;>��;@=��AI3D6��H5:7@���*:3B;DA�##'��!�����
����,�#��
*5:AA>�A8�#3I����*�� �'A>;F;53>�*5;7@57�������� �':;>AEAB:K���,@;H7DE;FK�A8�  AI3�� �  �
F:3@=��D;5�*793>>�8AD�:;E�:7>B8G>�5A??7@FE�A@�3@�73D>;7D�6D38F�A8� F:;E��DF;5>7�� �+:7�
H;7IE�7JBD7EE76�;@�F:;E��DF;5>7�3D7�?;@7�3>A@7�3@6�6A�@AF�@757EE3D;>K�D78>75F�F:7�H;7IE�
A8�?K�7?B>AK7D���
�

1

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	��� ���
���

��*�����
�����%��
��� ,)<9�����

'����������
��
���

�
�������
�
������������������������������������������������������������������������������������	���
�

� ��� "�
�

��
����
���	����
�����������	������������������������	���
��� ���) ������"�)&,%��&%��) � %�# *$3*�� *+&)0��%���
� 	,))�%+��+�+�����������������������������������������������������������������������	���
���� ���+� *�����*3*�
�� % + &%�&���) � %�# *$������������������������	�	�

�

� ���� �
��

��
�	

��&��
�������
��#�������������������������������	���
�

� ����� '����

��"�
�

��
��������&��
�������
������	��
�������
���������
�
�
�#�����������
������

� � �
��
�
���
���
�	�#����
����%���
�
��������������������������������	���
��� �%��% + �#�	&%��)%���*��) � %�# *$����##0��,*+��%&+��)�

�'�(,���'�� � ��+ &%��������������������������������������������������������	���
��� ������#�-�%���&��
�� * &%��)&���,)�*�+&���#��+ %����

�+�%��)������������������������������������������������������������������������������	�
�
	��� ���,)+��)�	&%��)%��	�%��) � %�# *$��������*+��*���

�+�%��)�� %�+����)�*�%+������$ ���%���&# + ��#�
�%- )&%$�%+����������������������������������������������������������������������	���

�

��
����
�
���������������������������������������������������������������������������������������
���
�

�
�������
�
�

�;��) � %�# *$�� �+�%��)�� �%�� �)&���,)��� #?<32@@<?� &A2=52;� ���
&.05@�@228@�A<�0BA�A5?<B45�D5.A�52�09.6:@�6@�.�06?0B9.?�12/.A2�<C2?�A52�
<?62@�<3�<?646;.96@:�����00<?16;4�A<�&.05@��<?646;.96@A@�.?4B2�A5.A�56@�
A<?60.9�3.0A@�.?2�6:=<?A.;A�3<?�.;@D2?6;4�924.9�>B2@A6<;@��D5692�0?6A60@�
<3�<?646;.96@:�/2962C2�7B142@�.;1�.AA<?;2F@�.?2�699�@B6A21�A<�1<�A52�;20�
2@@.?F�D<?8�A<�2C.9B.A2�A52@2�56@A<?60.9�3.0A@����'56@�12/.A2��&.05@�</�
@2?C2@��4<2@�/.08�.;1�3<?A5�D6A5<BA�:.86;4�.;F�.==.?2;A�=?<4?2@@���

&.05@�@B442@A@�A5.A�D2�0.;�2@0.=2�A56@�0F092�/F�A?2.A6;4�<?646;.96@:�
.@�.�*+�%��)��3<?�12A2?:6;6;4�0<;@A6ABA6<;.9�=?<C6@6<;@L�A?B2�:2.;6;4@��

�
�� *F7B:7@����*35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$���
�����!��#��)�!��

�����������
����0:7D7;@38F7D�*35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$1��
�� �#��

� �#��

2

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	���

?.A52?�A5.;�.@�.�')&���,)��3<?�?2.056;4�1206@6<;@�./<BA�0.@2@�����?.D6;4�
<;�=569<@<=560.9�12/.A2@�<C2?�2A560.9�A52<?62@��&.05@�.?4B2@�A5.A�.;�2A5�
60.9�@A.;1.?1�6A@293�:.F�/2�B@21�A<�9./29�02?A.6;�.0A6<;@�<?�@2A@�<3�0<;�
@2>B2;02@�.@�?645A�<?�D?<;4�2C2;�63�A5.A�@A.;1.?1�6@�163360B9A�<?�6:=<@�
@6/92�A<�6:=92:2;A�	��*52;�3?.:21�A56@�D.F��.�@A.;1.?1L@�3.69B?2�A<�16�
?20A�.0A<?@�5<D�A<�.0A�6@�;<A�.�?2.@<;�A<�?2720A�6A�����A52<?F�A5.A�<332?@�.;�
.00<B;A�<3�I?645A�:.86;4�05.?.0A2?6@A60@J�:.F�/2�B@23B9�.;1�6:=<?A.;A�
2C2;� 63� 6A�<;9F�<332?@� A56@�.00<B;A�<3�D5.A�:.82@�@<:2A56;4� ?645A�<?�
D?<;4� D6A5<BA� A2996;4� =2<=92� 5<D� A<� .??6C2� .A� A5.A� 12A2?:6;.A6<;�
��
 <?2<C2?��@A.;1.?1@�:.F�@A699�5.C2�@<:2�/2.?6;4�<;�2C2?F1.F�.0A6C6A62@�
/F�=?<C616;4�?B92@�<3�A5B:/�3<?�D5.A�A<�9<<8�3<?�<?�5<D�A<�.0A���
&.05@� .?4B2@� 3<?� .� @6:69.?� .==?<.05� A<� <?646;.96@A� 12/.A2@�� A?2.A�

<?646;.96@:�.@�.�@A.;1.?1��?.A52?� A5.;�.@�.�1206@6<;�=?<021B?2��(;12?�
A56@�.==?<.05��<?646;.96@A@�;221�;<A�A?<B/92�A52:@29C2@�D6A5�A52�=?.0A6�
0.9� 163360B9A62@� <3� 56@A<?60.9� 6;C2@A64.A6<;� A<� 12A2?:6;2� 0<;@A6ABA6<;.9�
=?<C6@6<;@L�<?646;.9�:2.;6;4@��"?646;.96@:�.@�.�@A.;1.?1�I=608@�<BA�.�
12@A6;.A6<;��;<A�.�?<BA2�J�.;1�=?<C612@�.�D.F�<3�9./296;4�=.?A60B9.?�6;�
A2?=?2A.A6<;@�.@�0<??20A�<?�6;0<??20A��12=2;16;4�<;�A52�AF=2�<3�<?646;.96@A�
A52<?F�A5.A�6@�/26;4�2:=9<F21����&.05@�2C2;�4<2@�@<�3.?�.@�A<�9./29�12�
:.;1@�A5.A�<?646;.96@:�=?<C612�092.?�4B61.;02�3<?�12A2?:6;6;4�0<??20A�
.;@D2?@�.�I0.A24<?F�2??<?�J
�
'56@� �?A6092� A.82@� 6@@B2� D6A5� &.05@L@� .==?<.05�� .?4B6;4� A5.A� .�

@A.;1.?1�9682�<?646;.96@:�A5.A��/F�6A@�;.AB?2��=?209B12@�092.?�.;1�612;A6�
36./92� 1206@6<;� =?<021B?2@�� 6@� @A699� 39.D21��'?2.A6;4� <?646;.96@:� .@� .�
@A.;1.?1��?.A52?�A5.;�.�=?<021B?2��A.82@�A52�16@0B@@6<;�A<<�3.?�.36291�A<�
/2�B@23B9�A<�7B142@��.AA<?;2F@��.;1�A52�=B/960��D5<�:B@A�12A2?:6;2�D5.A�
A52��<;@A6ABA6<;�:2.;@���*5692�A?2.A6;4�<?646;.96@:�.@�.�@A.;1.?1�@612�
@A2=@�0<::<;�0?6A6>B2@�./<BA�5<D�7B142@�.;1�.AA<?;2F@�0.;;<A�?2.96@�
A60.99F�6:=92:2;A�<?646;.96@:��6A�1<2@�@<�.A�A52�0<@A�<3�.962;.A6;4�<?64�
6;.96@:�3?<:�A52�=?.0A602�<3�9.D���&.05@�A52<?6G2@�A5.A�I,6-3�@A.;1.?1@�<3�
?645A;2@@�.?2� @A699�D<?A5�5.C6;4� 6;�=569<@<=5F�� A52;� A52FL?2�=?</./9F�

�
�� �#��
�� �#��3F����N����
�� �#��3F����N����
�� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������
�� �#��3F������
�� �#��3F������

3

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	�
� ���
���

��*�����
�����%��
��� ,)<9�����

.9@<�D<?A5�5.C6;4�6;�9.D�J�����BA�A56@�.AA6AB12�<C2?9<<8@��<?�.A�92.@A�:6;�
6:6G2@��A52�A52<?2A60.9�;.AB?2�<3�:2A.2A560.9�16@0B@@6<;@H12/.A2@�A5.A�
.?2�<3A2;�@2C2?.9�92C29@�?2:<C21�3?<:�2C2?F1.F�>B2@A6<;@�<3�?645A�.;1�
D?<;4��<BA9.;16@5�5F=<A52A60.9@�;<A�6;09B121�����BA�16@0B@@6<;@�./<BA�
<?646;.96@:�.?2�16@0B@@6<;@�./<BA�A52�9.D��D5605�7B142@�.;1�.AA<?;2F@�
:B@A�B9A6:.A29F�.==9F�.;1�D5605�A52�=B/960�:B@A�3<99<D��

�6?@A�� A56@� �?A6092� A.82@� 6@@B2� D6A5� &.05@L@� 05.?.0A2?6G.A6<;� <3�
<?646;.96@:�.@�.;�I<=.>B2�@=206360.A6<;�J�D5605�52�B@2@� A<�.;.9<46G2�
56@�A52<?F�<3�<?646;.96@:�.@�IA52��<B;12?@L�9.D��.@�9.D3B99F�05.;421�J�
A<�<A52?�2E.:=92@�����&.05@�?2@=<;1@�A<�</720A6<;@�A5.A�<?646;.96@:�6@�.�
C.4B2�.;1�B;529=3B9�@A.;1.?1�/F�;<A6;4�A5.A�9.D�3?2>B2;A9F�3.69@�A<�46C2�
@=206360�4B61.;02��D5605�<3A2;�?2>B6?2@�A52�6;A2?=?2A2?�?232?�A<�<A52?�.?�
2.@�<3� 9.D�<?� A56?1�=.?AF�:.A2?6.9@���� ��16@A6;4B6@5�&.05@L@� 2E.:=92@�
3?<:�A52�3.?�:<?2�1.B;A6;4�05.992;42�<?646;.96@:�=?2@2;A@�6;�?2>B6?6;4�
6;A2?=?2A2?@�A<�12A2?:6;2�A52�<?646;.9�=B/960�:2.;6;4�<3�A52�(�&���<;@A�
6ABA6<;�����116A6<;.99F��/20.B@2�<?646;.96@:�?2962@�<;�?2@<9C6;4�163360B9A�
>B2@A6<;@�./<BA�16@A.;A�56@A<?F��6A�92;1@�6A@293�A<�./B@2��@5<11F�.;.9F@6@��
.;1�=<<?�.==960.A6<;��'56@� 6@�=?6:.?69F�/20.B@2� 7B142@�.;1�.AA<?;2F@�
9.08�A52�A6:2�A<�2;4.42�6;�A52�?64<?<B@�?2@2.?05�?2>B6?21�A<�36;1�.;@D2?@�
./<BA�A52��<;@A6ABA6<;L@�<?646;.9�=B/960�:2.;6;4��

*5692�&.05@�:.F�?2@=<;1�A<�A52@2�0<;02?;@�/F�.00B@6;4�:2�<3�0<;�
C2?A6;4�</720A6<;@�<C2?�=?<021B?2@� 6;A<�</720A6<;@� .4.6;@A� @A.;1.?1@��
A56@�.00B@.A6<;�<C2?9<<8@� A52� 6:=<?A.;02� A5.A�=?<021B?2@�5.C2�D52;�
05<<@6;4�/2AD22;�@A.;1.?1@�<3�6;A2?=?2A.A6<;�.;1�7B@A63F6;4�A5.A�05<602���
�C2;� 63� <?646;.96@:� 6@� A?2.A21� .@� .� @A.;1.?1�� A52� >B2@A6<;� <3� 5<D� A<�
05<<@2�/2AD22;�@A.;1.?1@�9682�<?646;.96@:�.;1�<A52?�A52<?62@�<3�6;A2?�
=?2A.A6<;�?2:.6;@��*5692�&.05@�;<A2@�A5.A�;<?:.A6C2�0<;02?;@��9682�0<;�

�
�
� �#��
��� �$$� (#��3F���
N����5;F;@9�.;>>;3?��3G67���*F7B:7@����*35:E��
1.4-#(-&�

�1(&(- +(2,����
�%"��,��#��)�!���������������
������I:7@�D787D7@5;@9�PF:7��AG@6�
7DER�>3I��3E�>3I8G>>K�5:3@976�Q�*35:E�D787DE�FA�:AI�>793>�BD75767@F�:3E�363BF76�PF:7�
�AG@67DER�>3IQ�FA�F:7�BD7E7@F���

��� �#��3F������
�
� �$$�(-%1 �*75F;A@�  ����8A5GE;@9�A@�F:;E�PAD;9;@3>�BG4>;5�?73@;@9Q�H7DE;A@�

A8�AD;9;@3>;E?�4753GE7�;F�;E�BD7E7@F>K�F:7�?AEF�5A??A@�8AD?�A8�AD;9;@3>;E?�F:3F�353�
67?;5�36HA53F7E�36ABF����43�2$$�*35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �
@AF7����3F������*35:ERE�AD;9;@3>�>3I�H7DE;A@�A8�AD;9;@3>;E?�BD7EG?34>K�D7CG;D7E�EA?7�
G@67DEF3@6;@9�A8�F:7��A@EF;FGF;A@RE�AD;9;@3>�BG4>;5�?73@;@9�FA�67F7D?;@7�F:7�>3I�A8�
F:7��AG@67DE���

4

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	���

@A?.6;A�.;1�12:<0?.A60�C.9B2@��=9.F�.�?<92�6;�A56@�12A2?:6;.A6<;��>B2@A�
6<;@�<3�1206@6<;�=?<021B?2@�@5<B91�/2�=.?A�<3�A52�16@0B@@6<;�.@�D299����
@A.;1.?1�A5.A�6@�2.@62?�A<�6:=92:2;A��<?�D5605�92;1@�6A@293�A<�.�092.?2?�
1206@6<;�=?<021B?2�� 6@�=?232?./92� A<�.;<A52?�@A.;1.?1� A5.A� 6@�5.?12?� A<�
6:=92:2;A���;<A52?�82F�0<;@612?.A6<;�6@�D52A52?�.�46C2;�@A.;1.?1�:.F�
/2�=?<;2�A<�2E=9<6A.A6<;��=.?A60B9.?9F�6;�9645A�<3�&.05@L@�?20<4;6A6<;�<3�
0<;@A?.6;A�.@�.� 3?2>B2;A9F� A<BA21�/.@6@� 3<?�@2920A6;4�.;�<?646;.96@A�.=�
=?<.05� A<� 6;A2?=?2A.A6<;������24.9� .0A<?@�:.F� =B?=<?A� A<� 2:=9<F� A52�
@A.;1.?1�<3�<?646;.96@:HD5605�A52F�:.F�09.6:�6@�</720A6C2�.;1�=<96A6�
0.99F�;2BA?.9HF2A�1<�@<�6;�.�:.;;2?�A5.A�=B?@B2@�02?A.6;�=<960F�<?62;A21�
?2@B9A@���*6A5�A56@�?6@8�6;�:6;1��A?.;@=.?2;0F�02;A?60�.==?<.052@H2C2;�
3.;063B9�<;2@� 9682�?2@<9C6;4�16@=BA2@�D6A5�0<6;� A<@@2@H4.6;�.�02?A.6;�
92C29�<3�.==2.9�<C2?�<?646;.96@:����00<?16;49F��</720A6<;@�A5.A�<?646;.9�
6@:� 6@� @A699�163360B9A�� 63�;<A� 6:=<@@6/92�� 3<?� 7B142@��.AA<?;2F@��.;1� A52�
=B/960� A<�0<;@6@A2;A9F� 6:=92:2;A� 6;�.�?64<?<B@��</720A6C2�:.;;2?�@A699�
5.C2�3<?02H2C2;�.A�A52�@A.;1.?1�92C29��

�6;.99F����?2AB?;�A<�&.05@L@�:<C2�.D.F�3?<:�=?<021B?2@�A<�@A.;1�
.?1@�.;1�2C.9B.A2�D52A52?�@B05�.�:<C2�?2@B9A@�6;�.;F�:2.;6;43B9�=?<�
4?2@@�<?�0<;A?6/BA6<;�A<�<?646;.96@A�12/.A2@�6;�A52�=?2@2;A�.0.12:60��92�
4.9��.;1�=<96A60.9�0<;A2EA@�����0<;09B12�A5.A�6A�1<2@�;<A���"?646;.96@:�6@�.�
A52<?F�<3�6;A2?=?2A.A6<;�A5.A�?2>B6?2@�A52<?6G6;4�.;1�12/.A6;4�<C2?�A52�
�<;@A6ABA6<;L@�<?646;.9�:2.;6;4��;<A�<;9F� 6;�.0.12:60�@2AA6;4@�/BA� 6;�
=?.0A60.9�0<;A2EA@�.@�D299����3�?2.9�D<?91�.0A<?@�.?2�A<�A?2.A�<?646;.96@:�
.@�.�@A.;1.?1��:B05�<3�A52�2E6@A6;4�96A2?.AB?2H6;09B16;4�A5.A�D?6AA2;�/F�
<?646;.96@:L@�=?<=<;2;A@�D5<�A<BA�6A�.@�.�A52<?F�A5.A�.0A<?@�0.;�6:=92�
:2;A�0<;@6@A2;A9F�.;1�2.@69FH;<�9<;42?�:.82@�.;F�@2;@2��.@�6A�0<::6A@�
A52�I0.A24<?F�2??<?J�	�<3�D5605�&.05@�D.?;@��

�A�@<:2�=<6;A��.0.12:60�<?646;.96@A�A52<?6G6;4�.;1�12/.A2�:B@A�.0�
0<B;A�3<?�1206@6<;�=?<021B?2@���3A2?�.99��7B142@��.AA<?;2F@��.;1�A52�=B/�
960�5.C2�A<�<=2?.A6<;.96G2�6;A2?=?2A.A6<;@�<3�A52��<;@A6ABA6<;�/F�6@@B6;4�
<=6;6<;@��:.86;4�924.9�.?4B:2;A@��.;1�0<;3<?:6;4�A526?�/25.C6<?�A<�A52�
9.D��'52@2�.0A<?@L�=.?.:<B;A�0<;02?;�6@�D5.A�<?646;.96@:�:2.;@�3<?�A52�
:2A5<1<9<4F�A5.A�=.?A60B9.?�7B142@�D699�2:=9<F�6;�6;A2?=?2A6;4�.;1�.=�
=9F6;4�A52��<;@A6ABA6<;L@�:2.;6;4���*52A52?�02?A.6;�<=6;6<;@�<?�6;A2?�
=?2A.A6<;@�.?2�B9A6:.A29F�0<;@6@A2;A�D6A5�.;�./@A?.0A�924.9�@A.;1.?1�6@�<3�
96AA92�B@2�A<�A52@2�.0A<?@�63�@B05�.�@A.;1.?1�6@�16C<?021�3?<:�=?<021B?2��

�
��� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������
��� �#��3F������

5

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	��� ���
���

��*�����
�����%��
��� ,)<9�����

��� "�
�

��
����
���	����
�����������	���������

��� ���) ������"�)&,%��&%��) � %�# *$3*�� *+&)0��%��	,))�%+��+�+��

�23<?2�16C6;4�6;A<�A52�6@@B2�<3�A?2.A6;4�<?646;.96@:�.@�.�@A.;1.?1�<?�
.�=?<021B?2��@<:2�/.084?<B;1�<;�A52�56@A<?F�<3�<?646;.96@:��A52�0B??2;A�
9.;1@0.=2�<3�<?646;.96@A� A52<?F��.;1� 6A@�=<@6A6<;� 6;� A52�=<96A60.9� 9.;1�
@0.=2�6@�D.??.;A21���'56@�6@�;<A�.;�2E5.B@A6C2�A?2.A:2;A�<3�<?646;.96@:L@�
56@A<?F�.;1�.99�A52�=?2@2;A�C.?6.A6<;@�<;�A52�A52<?F��.@�@B05�.�16@0B@@6<;�
D<B91�96829F�3699�@2C2?.9�.?A6092@���'5<@2�.?A6092@�5.C2�.9?2.1F�/22;�D?6A�
A2;��@<�A52?2�6@�;<�;221�A<�?2D?6A2�A52:�52?2��
�
 <12?;�<?646;.96@:�<?646;.A21�.@�.�?2.0A6<;�A<�0<;02?;@�./<BA�7B�

1606.9�<C2??2.05�6;�A52�D.82�<3�A52�*.??2;��<B?A����.?9F�.@=20A@�<3�A56@�
?2.0A6<;� 6;09B121�:<C2@� A<D.?1� 7B1606.9�?2@A?.6;AH?23920A21� 6;�#?2@6�
12;A�!6E<;L@������;<:6;.A6<;�<3�*6996.:�%25;>B6@A� A<� A52�(�&��&B�
=?2:2��<B?A�D6A5� A52�2E=20A.A6<;� A5.A�%25;>B6@A�D<B91� A.82�.�@A?60A��
0<;@A?.6;21�.==?<.05�A<�6;A2?=?2A6;4�A52��<;@A6ABA6<;�����%.<B9��2?42?L@�

&-�)%$�%+� �0� �,� � �)0�� ���� �)�%*�&)$�+ &%� &�� +��� �&,)+��%+��
�$�%�$�%+�0.:2�@2C2?.9�F2.?@� 9.A2?�� 6;�D5605�52�0?6A606G21� A52�(�&��
&B=?2:2��<B?A�.@�?2C6@6;4�A52��<;@A6ABA6<;�IB;12?�A52�4B6@2�<3�6;A2?�
=?2A.A6<;�J����;��������AA<?;2F��2;2?.9��1D6;� 22@2�B?421�.�@6:69.?�
A52:2�<3�=B@56;4�/.08�.4.6;@A�A52�*.??2;��<B?AL@�I?.160.9�24.96A.?6.;�
6@:�.;1�2E=.;@6C2�06C69�96/2?A.?6.;6@:J�6;�.�@=2205�A<�A52��:2?60.;��.?�

�
��� �$$� ����. �������������������������#�!�������� ����� ���������

&�������������N�����
�����BDAH;6;@9�3@�3BBDA35:34>7�EG??3DK�A8�?A67D@�AD;9;@3>�
;E?RE�AD;9;@E�3@6�67H7>AB?7@F���2$$� +2.�#3ID7@57����*A>G?���1(&(- +(2,��$1242�
�(5(-&�	.-23(343(.- +(2,���'$�	.-"$/34 +��314"341$�.%�3'$�
1$ 3�
$! 3$����
�%"��,��
#��)�!�����
���
����0:7D7;@38F7D�*A>G?���1(&(- +(2,��$1242��(5(-&�	.-23(343(.- +�
(2,1��BD7E7@F;@9�3�67F3;>76�EGDH7K�A8�H3D;3F;A@E�A@�AD;9;@3>;E?��3E�I7>>�3E�5A?B7F;@9�
F:7AD;7E���

��� "7;F:����.:;FF;@9FA@���'$��$6��1(&(- +(2,���������!�#����' ���'��R#������
�

���

����

��� )�� ������������!���������#�! ������#��+���+�����������������
������ ������������������
�����N����#;47DFK��G@6���6�76�����������������

6

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	���

�@@<06.A6<;��
��"?646;.96@A@�A<1.F�0?216A�A56@�@=2205�D6A5�/?6;46;4�<?6�
46;.96@:�A<�A52�3<0B@�<3�A52�/?<.12?�=B/960����
'52@2�2.?9F�<?646;.96@A@�B?421�A5.A�<?646;.96@:�D.@�0?B06.9��/20.B@2�

6A�D<B91�?2@A?.6;�7B142@�A<�A52�36E21�:2.;6;4�<3�0<;@A6ABA6<;.9�A2EA�.;1�
?2>B6?2�A52:�A<�1232?�A<�9246@9.A6C2�:.7<?6A62@������.?9F�<?646;.96@:�.9@<�
3<0B@21�<;�1236;6;4�<?646;.9�0<;@A6ABA6<;.9�:2.;6;4�/F�9<<86;4�A<�A52�
�<B;12?@L�6;A2;A6<;@H.�C62D�A5.A�@<<;�0.:2�B;12?�36?2�����'<1.F��;<A�
:.;F�<?646;.96@A�@05<9.?@�@B==<?A�.�C62D�A5.A�A52�<?646;.9�:2.;6;4�<3�
A52��<;@A6ABA6<;�@5<B91�/2�12A2?:6;21�/F�9<<86;4�A<�A52�6;A2;A6<;@�<3�
A52��<B;12?@����
�@�.�?2@B9A�<3�@B@A.6;21�.AA.08@�.4.6;@A�<?646;.96@A�A52<?F�/.@21�<;�

A52��<B;12?@L� 6;A2;A6<;@��<?646;.96@A� A52<?F� @563A21� A<� .� 3<0B@�<;� A52�
�<;@A6ABA6<;L@�<?646;.9�:2.;6;4������B@A602��;A<;6;�&0.96.�2;0<B?.421�
A56@�@563A�6;�.�@=2205�A<�.AA<?;2F@�D6A5� 22@2L@��2=.?A:2;A�<3��B@A602��
A2996;4�A52:�A<�12A2?:6;2�A52��<;@A6ABA6<;L@�<?646;.9�=B/960�:2.;6;4�?.�
A52?�A5.;�A52��<B;12?@L�<?646;.9�6;A2;A6<;@��	���B@A602�&0.96.�B?421�.�@6:�
69.?�.==?<.05�6;�56@������.?A6092���) � %�# *$��������**�)��- #��
��'52?2��
52�12@0?6/21�A52�I<?646;.96@A�.==?<.05�A<�0<;@A6ABA6<;.9�6;A2?=?2A.A6<;J�
.@�9<<86;4�A<�A52�I0<;A2:=<?.;2<B@�B;12?@A.;16;4J�<3�A52��<;@A6ABA6<;��

�
��� �6I;@�$77E7�   ���FFRK��7@��A8�F:7�,�*����66D7EE��78AD7�F:7��AGE7�A8��7>�

793F7E�A8�F:7��?7D;53@��3D��EEA5;3F;A@����!G>K�����������
�
� #3ID7@57����*A>G?���'$��(7 3(.-��'$2(2���'$��.+$�.%��(23.1(" +�� "3� (-�

�1(&(- +��$ -(-&�����%����������#��)�!���������
����0:7D7;@38F7D�*A>G?���'$��(7�
 3(.-��'$2(21��

��� .:;FF;@9FA@��24/1 �@AF7�����3F��
���
��� �#��3F��

��
�
� �43�2$$�);5:3D6�*��"3K���#'$1$-"$�3.�3'$��1(&(- +��-3$-3(.-2�(-�	.-23(34�

3(.- +��#)4#(" 3(.-���'1$$��!)$"3(.-2� -#��$2/.-2$2�����%"��,��#��)�!�����������
��������#3DDK��>7J3@67D���*3;=D;E:@3�'D3=3E:��:�2��' 3��-&+(2'��.4<1$��/$ *(-&�;�
�'8��-3$-3(.-��1$$��-3$1/1$3 3(.-��2� -��,/.22(!(+(38�����*���������#��)�!�����������
��

����

��� *A>G?���'$��(7 3(.-��'$2(2��24/1 �@AF7��
��3F����
��� )3@6K�����3D@7FF����H3@�����7D@;5=���'$��$33$1� -#�3'$��/(1(3�����-(%($#�

�'$.18�.%��1(&(- +(2,���
�������#�!������N�
� ��
����� 2$$� +2.���"���$�����    ��
&��������$�������! ����� ���������*� ���������
����
���,�*���7BRF�A8�!GEF��
76����������

��� �@FA@;@� *53>;3���1(&(- +(2,�� �'$� �$22$1� �5(+�� ��� ,������� #��)�!�� ����
��������

7

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	��� ���
���

��*�����
�����%��
��� ,)<9�����

D6A5�3<0B@�<;�IA52�B;12?@A.;16;4�<3�A52��6?@A��<;4?2@@�.;1�<3�A52�92.1�
6;4� =.?A606=.;A@� 6;� A52��<;@A6ABA6<;.9��<;C2;A6<;�J��� �'56@� .==?<.05�
.9@<�0<;@612?21�/.084?<B;1�=?6;06=92@�<3��;496@5�9.D�.;1�@A.A2�0<;@A6�
ABA6<;.9�9.D�6;�2E6@A2;02�.A�A52�A6:2�<3�A52�3?.:6;4������<99<D6;4��B@A602�
&0.96.L@�92.1��@2C2?.9�<A52?�9.D�=?<32@@<?@�29./<?.A21�A5.A�A52�A52<?F�<3�
<?646;.96@:�6@�/.@21�<;�A52��<;@A6ABA6<;L@�<?646;.9�=B/960�:2.;6;4��?.�
A52?�A5.;�<;�A52��<B;12?@L�<?646;.9�6;A2;A6<;@��
�

&05<9.?@�0<;A6;B21�A<�12C29<=�A52�<?646;.96@A�.==?<.05H6;A?<1B0�
6;4�.;�I6;A2?=?2A.A6<;�0<;@A?B0A6<;�16@A6;0A6<;�J�D52?2� A52�I16@0<C2?F�
<3�A52�96;4B6@A60�:2.;6;4�<3�A52�0<;@A6ABA6<;.9�A2EA��K6;A2?=?2A.A6<;L�J�6@�
?20<4;6G21�.@�.�16@A6;0A�2;A2?=?6@2�3?<:�A52�I12A2?:6;.A6<;�<3�A52�924.9�
23320A�.@@<06.A21�D6A5�A52�A2EA��K0<;@A?B0A6<;L��J���*52?2�6;A2?=?2A.A6<;�
12A2?:6;2@�A52�:2.;6;4�<3�A52�0<;@A6ABA6<;.9�A2EA�6@�092.?�<?�5.@�@A?.645A�
3<?D.?1�6:=960.A6<;@��A52�A2EA�:.F�/2�6:=92:2;A21�D6A5�96AA92�.116A6<;.9�
233<?A�����BA�D52?2�:2.;6;4�6@�B;092.?�<?�D52?2�A52?2�.?2�:B9A6=92�=<�
A2;A6.9�6:=960.A6<;@�<3�A52�0<;@A6ABA6<;.9�A2EA��.116A6<;.9�D<?8�:.F�;221�
A<�/2�1<;2� A5?<B45� A52�=?<02@@�<3�I0<;@A6ABA6<;.9�0<;@A?B0A6<;�J��� � �;�
0<;A?.@A�� <A52?� @05<9.?@� .?4B2� A52��<;@A6ABA6<;L@� <?646;.9�:2.;6;4� 6@�
:<?2�12A2?:6;.A2�A5.;�.1C<0.A2@�<3�0<;@A?B0A6<;�0<;A2;1��<?�A5.A�0<;�
@A?B0A6<;�:.F�;<A�/2�?2>B6?21�/F�?2@<?A6;4�A<�@A?<;4�123.B9A�?B92@����

�
��� �#��3F����N����
��� �#��
��� *A>G?���'$��(7 3(.-��'$2(2��24/1 �@AF7��
��3F����D787DD;@9�FA��3DK�#3IEA@��

*F7H7@��3>34D7E;��3@6�*3;=D;E:@3�'D3=3E:�3E�E5:A>3DE�F3=;@9�F:;E�3BBDA35:���


� �#��3F����

�� #3ID7@57� ��� *A>G?�� �1(&(- +(2,�  -#� 	.-23(343(.- +� 	.-2314"3(.-�� ���

��������#��)�!����
�����N�����
�
��0:7D7;@38F7D�*A>G?���1(&(- +(2,� -#�	.-23(�
343(.- +�	.-2314"3(.-1��


�� �#��3F������


� �$$�!A:@�&��$5�;@@;E���$;5:37>����)3BB3BADF���'$��.6$1�.%��-3$1/1$3 �

3(.-���(-(,(9(-&�3'$�	.-2314"3(.-��.-$�����%����������#��)�!��������
�����3D9G�
;@9� F:3F� F:7��A@EF;FGF;A@� ;E�3� F75:@;53>�6A5G?7@F�3@6� F:3F� ;@F7DBD7F;@9� F:7�AD;9;@3>�
?73@;@9� A8� ;FE� BDAH;E;A@E� ;E� EG88;5;7@F� FA� 8;@6� ;?B>7?7@F34>7�?73@;@9E���$;5:37>�
*FA=7E�'3G>E7@��
.$2�3'$�	.-23(343(.-��1$2"1(!$��4+$2�%.1��32��6-��-3$1/1$3 3(.-���
�

�%"��,��#��)�!����������� ��

��� �GD9;@9�3�4DA36��6783G>F� DG>7�A8�P0I1:7D7� F:7�
6A5G?7@FRE�4DA36�AD�G@EB75;8;5�>3@9G397�36?;FE�A8�3�D3@97�A8�BAEE;4>7�35F;A@E��5A@�
E;EF7@F�I;F:�F:7�>3@9G397��9AH7D@?7@F�35F;A@�83>>;@9�I;F:;@�F:3F�D3@97�;E�@AF�G@5A@EF;�
FGF;A@3>Q���

8

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	���

�C2;�63�<?646;.96@A@�.4?22�A5.A�924.9�.0A<?@�@5<B91�9<<8�A<�A52��<;�
@A6ABA6<;L@�<?646;.9�=B/960�:2.;6;4�A<�12A2?:6;2�A52�:2.;6;4�<3�0<;@A6�
ABA6<;.9�A2EA��A52?2�.?2�C.?6.A6<;@�<;�D5.A�6@�A52�<?646;.9�:2.;6;4��5<D�
A<�6;A2?=?2A�6A��.;1�5<D�A<�.==9F�6A�����@B?C2F�<3�<?646;.96@A�A52<?F�C.?6�
.A6<;@�6@�/2F<;1�A52�@0<=2�<3�A56@��?A6092������BA�6A�6@�D<?A5�;<A6;4�A5.A�
12/.A2@� .;1� C.?6.A6<;@� 2E6@AH.@� A52F�:.F� /2� 2C612;02� <3� D52A52?�
<?646;.96@:�.@�.�@A.;1.?1�92;1@�6A@293�A<�0<;3B@6<;�<?�B;:.;.42./92�6:�
=92:2;A.A6<;��

#?<32@@<?��.D?2;02����&<9B:�09.6:@�A5.A�D5692�A52?2�.?2�C.?F6;4�
A52<?62@�<3�<?646;.96@:��A52�I<?646;.96@A�3.:69FJ�<3�A52<?62@�.?2�A5<@2�A5.A�
.336?:�A52�I�6E.A6<;�'52@6@J�.;1�A52�I�<;@A?.6;A�#?6;06=92�J�	�'52��6E�
.A6<;�'52@6@� 6@� A52�09.6:� A5.A�IA52�<?646;.9�:2.;6;4��K0<::B;60.A6C2�
0<;A2;AL��<3�A52�0<;@A6ABA6<;.9�A2EA�6@�36E21�.A�A52�A6:2�2.05�=?<C6@6<;�6@�
3?.:21�.;1�?.A63621�J�
�'52��<;@A?.6;A�#?6;06=92�6@�IA52�;<A6<;�A5.A�A52�
0<::B;60.A6C2�0<;A2;A�<3� A52��<;@A6ABA6<;�@5<B91�0<;@A?.6;�0<;@A6AB�
A6<;.9�=?.0A602��6;09B16;4�1206@6<;@�/F�0<B?A@�.;1�A52�.0A6<;@�<3�<33606.9@�
@B05�.@�A52�=?2@612;A�.;1�6;@A6ABA6<;@�@B05�.@��<;4?2@@�J���&<9B:�09.6:@�
A5.A��12@=6A2�12/.A2�<C2?�6;A2?=?2A6C2�:2A5<1�.;1�A52�@0<=2�<3�0<;@A?B0�
A6<;��<?646;.96@A@�42;2?.99F�.4?22�<;�A52@2�AD<�=<6;A@����

'56@��?A6092�D699�A?2.A�<?646;.96@:�.@�.�A52<?F�<3�0<;@A6ABA6<;.9�6;�
A2?=?2A.A6<;�A5.A�36E2@�0<;@A6ABA6<;.9�:2.;6;4�A<�A52��<;@A6ABA6<;L@�<?64�
6;.9�=B/960�:2.;6;4�.A�A52�A6:2�<3�?.A6360.A6<;���'56@�.==?<.05�.==962@�
@<:2��/BA�;<A�.99��<3�&<9B:L@�.==?<.05����6?@A��D5692�A52��<;@A?.6;A�#?6;�
06=92� 6@� 0<;@6@A2;A�D6A5�<?646;.96@:L@�12C29<=:2;AH.@� .� A52<?F� A5.A�
@5<B91�=?2C2;A�7B142@�3?<:�?29F6;4�<;�:2.;6;4�<A52?�A5.;�<?646;.9�=B/�
960�:2.;6;4HA52?2�.?2�@2C2?.9�<?646;.96@A@�D5<�A.82�6@@B2�D6A5�A52�;<�
A6<;�<3�<?646;.96@:�.@�.�0<;@A?.6;6;4� A52<?F��
��116A6<;.99F��?2>B6?6;4�
<?646;.96@:�A<�6;09B12��/F�1236;6A6<;��.�=?<021B?.9�?2>B6?2:2;A�D<B91�
=?2C2;A�<?646;.96@:�3?<:�2C2?�/26;4�A?2.A21�.@�.�@A.;1.?1���'56@�D<B91�

�

�� �AD�EG5:�3�F:ADAG9:�EGDH7K��E77�*A>G?���1(&(- +(2,��$1242��(5(-&�	.-23(�

343(.- +(2,��24/1 �@AF7�����

�� *A>G?���'$��(7 3(.-��'$2(2��24/1 �@AF7��
��3F��
��

�� �#��3F��N���

�� �#��3F����

�� �#��3F��
��

�� �$$�.:;FF;@9FA@��24/1 �@AF7�����3F������3D9G;@9�F:3F�AD;9;@3>;E?�E:AG>6�@AF�

47�FD73F76�3E�3�8AD57�F:3F�53@�BD7H7@F�<G697E�8DA?�34GE;@9�F:7;D�6;E5D7F;A@�4GF�E:AG>6�
;@EF736�47�FD73F76�3E�3�9G;67�8AD�;@F7DBD7F7DE�FA�7?B>AK�F:7�P5ADD75F�8AD?E�A8�7H;67@57�
3@6�3D9G?7@F3F;A@�8AD�G@67DEF3@6;@9�5A@EF;FGF;A@3>�?73@;@9Q���

9

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	�	� ���
���

��*�����
�����%��
��� ,)<9�����

2;1�A52�12/.A2�<C2?�@A.;1.?1@�.;1�=?<021B?2@�/23<?2�6A�/24.;����C2;�63�
=?<021B?2@� <3� 6:=92:2;A.A6<;� .?2� 6:=<?A.;A�� 6A� 1<2@� ;<A�:.82� 3<?� .�
4<<1�12/.A2�A<�09.6:�A<�=?<C2�A56@�=<6;A�/F�@6:=9F�1236;6;4�<?646;.96@:�
@<�A5.A�924.9�.0A<?@�0.;�;2C2?�A?2.A�6A�.@�.�@A.;1.?1��

������+� *�����*3*�
�� % + &%�&���) � %�# *$��

�23<?2�:<C6;4�<;�A<�<?646;.96@:�.@�.�@A.;1.?1�<?�=?<021B?2��6A�6@�
D<?A5�.11?2@@6;4�D5.A�&.05@�1<2@��<?�1<2@�;<A��1236;2�<?646;.96@:�A<�
/2���&.05@L@�/.084?<B;1�16@0B@@6<;�<3�<?646;.96@:��6A@�12C29<=:2;A�.@�
.�A52<?F��.;1�56@�1236;6A6<;�<3�<?646;.96@:�6@�>B6A2�/?623���'56@�A?2.A:2;A�
6@� .� D290<:2� 05.;42� 3<?� ?24B9.?� ?2.12?@� <3� <?646;.96@A� @05<9.?@56=���
"?646;.96@A�@05<9.?@56=�6@�.�42;?2�A5.A�A2;1@�A<�6;09B12�612;A60.9H.;1�
@<:2A6:2@�>B6A2�92;4A5FH/.084?<B;1�@20A6<;@��&.05@L@�/?623�A?2.A:2;A�
:6;6:6G2@�A52�0<;A2EA�<3�A52�16@0B@@6<;�A<�.�=<6;A�D52?2�56@�A?2.A:2;A�
.9:<@A�64;<?2@�A52�@A.A2�<3�<?646;.96@A�A52<?6G6;4�.;1�6A@�6:=92:2;A.A6<;��

�;1221�� 6A� 6@� 163360B9A� A<� =6;=<6;A� D5.A� =?206@29F� &.05@� 09.6:@�
<?646;.96@:�6@�3<?�=B?=<@2@�<3�56@�.?A6092���.?9F�6;�56@�.?A6092��&.05@�=?2�
@2;A@�A52�612.�A5.A�IA52�<?646;.9��<;@A6ABA6<;�6@�9.D��.;1�A5.A�6A�?2:.6;@�
9.D�B;A69� 9.D3B99F�.9A2?21�J�/BA�52�@B442@A@� A56@� 6@�.;�I2E.:=92J�<3�.�
A52<?F�<3�<?646;.96@:������.A2?��.3A2?�16@0B@@6;4�A52�16332?2;02�/2AD22;�
@A.;1.?1@�.;1�=?<021B?2@��52�.@8@� A52�?2.12?�.4.6;� A<�I,0-<;@612?� A52�
A52<?F�A5.A�A52��<B;12?@L�9.D��.@�9.D3B99F�05.;421��6@�@A699�<B?�9.D�A<�
1.FJH.�;2.?9F�612;A60.9�?2@A.A2:2;A�<3�A52�2.?962?�I2E.:=92�J����&.05@�
9.A2?�?2=2.A@�A52�A52<?F��.3A2?�.@@2?A6;4�IA52�@A.;1.?1�6@�A52�@A.;1.?1�J�
52�.@@2?A@�A5.A�A52�A52<?F�<3�<?646;.96@:�6@�A5.A�I<B?�9.D�6@�A52��<B;12?@L�
9.D��.@�9.D3B99F�05.;421�J�����9@2D52?2��&.05@L@�@05<9.?@56=�02?A.6;9F�
@B442@A@�A5.A�56@�C62D�<3�<?646;.96@:�6@�A52�A52<?F�A5.A�A52�9.D�<3�A52�
�<B;12?@��.@�9.D3B99F�05.;421��6@�A52�9.D�<3�A52�(;6A21�&A.A2@�A<1.F����

�A� 6@� B;092.?� 5<D� &.05@L@� .==?<.05� ?29.A2@� A<� <A52?� C.?62A62@� <3�
<?646;.96@:�� @B05� .@� A52�;<A6<;� A5.A� 924.9� .0A<?@� @5<B91� 6;A2?=?2A� A52�
�<;@A6ABA6<;� 6;�.�:.;;2?�0<;@6@A2;A�D6A5� 6A@�<?646;.9�=B/960�:2.;6;4���
&.05@�46C2@�.;�2E.:=92�<3�56@�I<?646;.9�9.DJ�.==?<.05��@B442@A6;4�A5.A�
IA52�82F�@A.;1.?1�3<?�6;A2?=?2A6;4�A52��:=<?A@��E=<?A@��9.B@2�6@�A5.A�6A�

�
�
� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������
��� �#��3F���
��
��� �#��
�
� �$$�*F7B:7@����*35:E���1(&(- +(2,� 2� ��'$.18�.%��$& +�	' -&$��
�����!��

!�#����' ���'��R#�������
����
����0:7D7;@38F7D�*35:E���'$.18�.%��$& +�	' -&$1��

10

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	�
�

2;.0A@�D5.A2C2?�?B92�<3�9.D�6A�2;.0A21�.A�A52��<B;16;4�J����A�92.@A�A<�.;�
2EA2;A��A56@�6;0<?=<?.A2@�A52�<?646;.9�=B/960�:2.;6;4�.==?<.05HA5.A�A52�
D<?1@�<3�.�0<;@A6ABA6<;.9�09.B@2�I:2.;�D5.A2C2?�A52F�=B/9609F�:2.;A�.A�
A52��<B;16;4��������J�	�

'56@��?A6092�D699�;<A�42A�6;A<�A52�D221@�<3�&.05@L@�I<?646;.9�9.DJ�
.==?<.05�A<�<?646;.96@:�<?�A52�?2@=<;@2@�.;1�1232;@2@�<3�A52�.==?<.05�
A5.A�5.C2�/22;�@2A�3<?A5�<C2?�A52�=.@A�@2C2?.9�F2.?@��
���<?�<;2��&.05@L@�
9645A�5.;121�.==?<.05�A<�1236;6;4�<?646;.96@:�36A@�A52�4<.9�<3�56@�.?4B�
:2;A�3<?�A?2.A6;4�<?646;.96@:�.@�.�@A.;1.?1����24.9�.0A<?@�0.;�@A699�.==9F�
A52�@A.;1.?1�=?<021B?2�16@A6;0A6<;��.;1��.00<?16;4�A<�&.05@��A52�16@A6;0�
A6<;� 6@�D<?A5F�<3�.AA2;A6<;��?24.?192@@�<3�D52A52?�<?646;.96@:�1236;21�
A52��<B;12?@L�<?646;.9�6;A2;A6<;@��A52�0<;@A6ABA6<;.9�A2EAL@�<?646;.9�=B/�
960�:2.;6;4��<?�A52��<B;12?@L�9.D��.@�9.D3B99F�05.;421������D699�3<0B@�
<;�<?646;.96@:�.@�A52<?62@�<3�0<;@A6ABA6<;.9�6;A2?=?2A.A6<;��0<;@A?.6;21�
/F�A52��<;@A6ABA6<;L@�<?646;.9�=B/960�:2.;6;4��/20.B@2�A56@�6@�A52�:.6;�
@A?2.:�.==?<.05�A<�<?646;.96@:H6;�A52�?2.9:�<3�924.9�@05<9.?@56=�.;1��
:<?2�6:=<?A.;A9F��6;�7B1606.9�.;1�=<96A60.9�@=52?2@����

�
��� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������
��� �#��
��� �AD�8GDF:7D�>;F7D3FGD7�5A@E;EF7@F�I;F:��3@6�;@�EGBBADF�A8��*35:ERE�3BBDA35:�FA�

AD;9;@3>;E?��E77�.;>>;3?��3G67���2��1(&(- +(2,��41�� 6���������� ���#��)�!���
���
��
������3G67���*35:E��24/1 �@AF7�������AD�5D;F;5;E?�A8�F:7�EA�53>>76�PBAE;F;H7�FGD@Q�
;@�AD;9;@3>;E?��E77��7�9����D;5�!��*793>>���1(&(- +(2,��%%�3'$�
1.4-#�����$2/.-2$�3.�
�1.%$22.12�� 4#$� -#�� "'2��
������������������
�
���
�����2$$� +2.��:3D>7E�#��
�3DLG@���'$��.2(3(5$����41-�����*�����#��)�!���
�
���
������G:3�"D;E:@3?GDF:;��
� +2$��.2(3(5(2,���'$�� (+41$�.%�3'$��$6$23��1(&(- +(2,������/,�#��)�!���
����
�����

��� *35:ERE�6;EF;@5F;A@�47FI77@�EF3@63D6E�3@6�BDA576GD7E�;E�6;E5GEE76�;@�9D73F7D�
67BF:�47>AI����$$�(-%1 �*75F;A@�   ��

��� *35:ERE�3DF;5>7�E7FF;@9�8ADF:�:;E�AD;9;@3>�>3I�F:7ADK��3E�A8��G9GEF�����
����
:3E�477@�5;F76�;@�3�E;@9>7�5A@5GDD;@9�AB;@;A@����$$�'D7F7D?��>7H7>3@6�H��$5�>AG6��
������
6����������@������
���F:��;D���
������GE:��!���5A@5GDD;@9���5;F;@9�*35:E���'$.18�
.%��$& +�	' -&$��24/1 �@AF7��
��4GF�EF3F;@9�F:3F�F:7�BDAB7D�AD;9;@3>;EF�3BBDA35:�;E�FA�
P;@F7DBD7F�F:7��A@EF;FGF;A@�;@�>;9:F�A8�;FE�F7JF��EFDG5FGD7��3@6�AD;9;@3>�G@67DEF3@6;@9Q��
�CGAF;@9�%#)��H��%A7>��3@@;@9����
�,�*����
����
���
�����*53>;3��!���5A@5GDD;@9�����
*53>;3RE�3DF;5>7���1(&(- +(2,���'$��$22$1��5(+��A@� F:7�AF:7D�:3@6��:3E�477@�5;F76� ;@�
7>7H7@�AB;@;A@E��3@6�!GEF;57�*53>;3RE�AD;9;@3>�BG4>;5�?73@;@9�3BBDA35:� FA�AD;9;@3>�
;E?O3E�E7F�8ADF:�;@�:;E�AB;@;A@EO:3E�477@�5;F76�7JF7@E;H7>K�4K�5AGDFE�BGDBADF;@9�FA�
3BB>K�AD;9;@3>;EF�D73EA@;@9�� �+A�F:7�7JF7@F�F:3F�*35:E�?3K�5A@F7@6�F:3F�5AGDFE�:3H7�
3BB>;76�EA?7�H7DE;A@�A8�:;E�AD;9;@3>�>3I�3BBDA35:��3�CG7EF;A@�D7?3;@E�I:7F:7D�D787D�
7@57E�FA�?AD7�EB75;8;5�F:7AD;7E�?3K�47�5ADD75F>K�677?76�;@EF3@57E�A8�*35:ERE�4DA367D�
H;7I�A8�AD;9;@3>;EF�F:7ADK���$AD7AH7D��3@�7H7@�>3D97D�CG7EF;A@�D7?3;@E�3E�FA�I:7F:7D�
5AGDFE�:3H7�477@�3E�AD;9;@3>;EF�3E�*35:E�3@6�:;E�EA?7F;?7E�5A�3GF:AD��.;>>;3?��3G67��

11

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	��� ���
���

��*�����
�����%��
��� ,)<9�����

���� �
��

��
�	

��&��
�������
��#����������

�?.D6;4� 3?<:� 12/.A2@� <C2?� 2A560.9� A52<?62@�� &.05@� .?4B2@� A5.A�
<?646;.96@:�@5<B91�/2�05.?.0A2?6G21�.@�.�I@A.;1.?1�J�?.A52?�A5.;�.�I12�
06@6<;�=?<021B?2�J�
�&.05@� ?20<4;6G2@� A5.A�<?646;.96@A� A52<?62@�1<�;<A�
=?<C612�.�I@A2=�/F�@A2=�=?<021B?2J� 3<?� 36;16;4�<BA�5<D� A<�:.82� A?B2�
@A.A2:2;A@�./<BA�A52��<;@A6ABA6<;L@�:2.;6;4��/BA�52�.?4B2@�A5.A�A52@2�
<?646;.96@A�A52<?62@�@5<B91�;<A�/2�/9.:21�3<?�3.696;4�A<�<332?�A56@�=?<02�
1B?2�	��"?646;.96@:�6@�;<A�@<�:B05�.�:2A5<1<9<4F�.@�6A�6@�.�12@0?6=A6<;�
<3�A52�<BA0<:2�<3�0<??20A�0<;@A6ABA6<;.9�6;A2?=?2A.A6<;�	���(@6;4�A56@�.=�
=?<.05��6A�.==2.?@�A5.A�<?646;.96@A@�:.F�.C<61�.�4?2.A�12.9�<3�0?6A606@:H
6;09B16;4�0?6A6>B2@�A5.A�<?646;.96@:�6@�05.992;46;4�A<�6:=92:2;A�.;1�A5.A�
7B142@��.AA<?;2F@��.;1�=<96A606.;@�<;9F�@2920A6C29F�2:=9<F�<?646;.96@:�
D52;�6A�@B6A@�A52:��

'<� 12@0?6/2� A52� 16@A6;0A6<;� /2AD22;� @A.;1.?1@� .;1� =?<021B?2@��
&.05@�06A2@�#?<32@@<?��B42;2��.92@��D5<�2:=9<F21�.�@6:69.?�.==?<.05�
6;�.11?2@@6;4�0?6A6>B2@�<3�A52<?62@�<3�0<;@2>B2;A6.96@A�2A560@�	���.92@�.1�
1?2@@2@�</720A6<;@�.4.6;@A�.�A52<?F�<3�.0A�BA696A.?6.;6@:��A52�A52<?F�A5.A�
.�=.?A60B9.?�.0A6<;�6@�=?<=2?�I63�.;1�<;9F�63�6A@�BA696AFHA5.A�6@��6A@�0<;A?6�
/BA6<;�A<D.?1�6;A?6;@60.99F�4<<1�@A.A2@�<3�.33.6?@H6@�;<�92@@�A5.;�A5.A�<3�
@<:2�.9A2?;.A6C2�J	��'52�</720A6<;@��.92@�0<;3?<;A@�.?2�A5<@2�A5.A�2:�
=5.@6G2�A52�I=?.0A60.9�163360B9A62@J�A5.A�.?6@2�6;�.AA2:=A6;4�A<�.==9F�A56@�
A52<?F�A<�@02;.?6<@�	����;�=.?A60B9.?���.92@�.11?2@@2@�A52�</720A6<;�A5.A�
163360B9A62@�6;�=?2160A6;4�A52�0<:=92E�0<;@2>B2;02@�<3�<BA0<:2@�:.82�
6A�6:=<@@6/92�A<�12A2?:6;2�D52A52?�.�=.?A60B9.?�.0A6<;�6@�?645A�<?�D?<;4�
B;12?�A52�2A560.9�A52<?F�		���.92@�.?4B2@�A5.A�A52@2�</720A6<;@�.?2�:6@�
A.82;�I6;�0<;02=A6<;�J�.;1�A5.A�A52�A52<?F�<3�.0A�BA696A.?6.;6@:�0.;�@A699�

�
:3H7�5>3;?76����$$�*793>>��24/1 �@AF7�����3F�
�
N����@AF;@9�F:3F�7JF7@E;H7�D7E73D5:�4K�
E5:A>3DE� EG997EFE� F:3F� !GEF;57ER� BA>;F;53>� 3@6� B7DEA@3>� H3>G7E� 9G;67� F:7� *GBD7?7�
�AGDFRE�675;E;A@E�3@6�3D9G;@9�F:3F��3G67�3@6�*35:E�:3H7�@AF�BDAH;676�EG88;5;7@F�7?�
B;D;53>�7H;67@57�FA�5AG@F7D�F:;E���

��� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������
�
� �#��
��� �#��
��� �#��3F����� �5;F;@9�)���G97@7��3>7E���"3��3(+(3 1( -(2,���"".4-3�.%��(&'3�

� *(-&�	' 1 "3$1(23("2�.1�
$"(2(.-�� *(-&��1."$#41$���������'�����(���������������
�
� �3>7E��24/1 �@AF7�����3F������
��� �#��
��� �#��

12

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	���

0.??F�<BA�.A�92.@A�@<:2�2A560.9�A52<?F�3B;0A6<;@��6;09B16;4�A<�=?<C612�.;�
.00<B;A�<3�I?645A�:.86;4�05.?.0A2?6@A60@�J	
���C2;�63�.0A�BA696A.?6.;6@:�
1<2@�;<A�=?<C612�.�=?<021B?2�A<�=?<1B02�6::216.A2�.;1�0<??20A�4B61�
.;02�<;�.�0<??20A�.0A6<;�A<�A.82��6A�0.;�@A699�0<??20A9F�<BA96;2�D5605�.@�
=20A@�<3�.�=.?A60B9.?�.0A6<;�:.82�6A�?645A�<?�D?<;4�	����.92@�?2720A@�A52�
;<A6<;�A5.A�.002=A6;4�.;�.0A�BA696A.?6.;�.==?<.05�0<::6A@�<;2�A<�.�=.?�
A60B9.?�=?<021B?2�<3�2C.9B.A6;4�0<;@2>B2;02@�	���<D2C2?��52�@B442@A@�
A5.A�.0A�BA696A.?6.;6@:�:.F�@2?C2�.@�I.�@A.;1.?1�.4.6;@A�D5605�A<�:2.@�
B?2�A52�@B002@@�<?�3.69B?2�<3�?B92@�<3�A5B:/�.;1�:<?.9�0<12@�J�.;1�A5.A�
6A�0.;�.A�92.@A�A299�B@�D5.A�A<�9<<8�3<?�D52;�@2920A6;4�.:<;4�=.?A60B9.?�
<=A6<;@�	
�

&.05@�.1.=A@�A56@�.==?<.05�A<�A52�12/.A2�<C2?�<?646;.96@:�.;1�.?�
4B2@�A5.A�<?646;.96@A�A52<?62@�0.;�/2�A?2.A21�.@�.�@A.;1.?1�?.A52?�A5.;�.�
=?<021B?2�
��%232??6;4�A<�A52�A52<?F�A5.A�IA52��<B;12?@L�9.D��.@�9.D3B99F�
05.;421�J�6@�@A699�0B??2;A�(;6A21�&A.A2@�9.D��&.05@�;<A2@�A5.A�A56@�A52<?F�
6;09B12@�.�:.7<?�=?2:6@2�A5.A�9.D�I6@�12A2?:6;21�/F�02?A.6;�@<06.9��=?.0�
A602@J�.;1�I.;�2:=6?60.9�:6;<?�=?2:6@2�./<BA�A52�=?.0A602@�D2�5.==2;�
A<�5.C2�J
���!2C2?A5292@@��&.05@�@.F@�;<A56;4�./<BA�I5<D�A<�164�B=�A52�
9.D�.A�A52��<B;16;4�J�612;A63F�.9A2?.A6<;@�A<�A5.A�9.D��.;1�.==9F�A52�?2�
@B9A6;4�9.D�A<�=?2@2;A�1.F�3.0A@�
��

#<?A?.F6;4�<?646;.96@:�.@�.�@A.;1.?1�?.A52?�A5.;�.�=?<021B?2�.C<61@�
3.B9AF�<?� 6:=?.0A60.9�<?646;.96@A�:2A5<1<9<4F� 0?6A606@:@��&.05@�;<A2@�
A5.A�<?646;.96@:��.@�.�@A.;1.?1��2C.9B.A2@�924.9�=?<=<@6A6<;@��I;<A�@05<9�
.?9F�:2A5<1@�<3�16@0<C2?6;4�A52:�J
���&.05@�.@@2?A@�A5.A�<?646;.96@:�?2�
:.6;@�A52�?645A�@A.;1.?1��2C2;�63�I,A-52�A52<?FL@�0<;09B@6<;@�:645A�/2�
B;02?A.6;�� A52�56@A<?6.;@�:645A�<3A2;�16@.4?22��,.;1-� A52� 7B142@�:645A�
/.98�.A�D.16;4� A5?<B45� A52�:.A2?6.9@�J
��&.05@�09.6:@� A52� A52<?F� A5.A�

�
��� �#��3F���
N����
��� �#��3F������
��� �#��3F������
��� �3>7E��24/1 �@AF7�����3F������
�
� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F���
��
��� �#��
��� �#��
�
� �#��
��� �#��

13

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	�
� ���
���

��*�����
�����%��
��� ,)<9�����

I<B?�9.D�6@�A52��<B;12?@L�9.D��.@�9.D3B99F�05.;421J�6@�I.@�:B05�6;3<?�
:.A6<;�./<BA�0<;@A6ABA6<;.9�9.D�.@�D2�0<B91�;221��������J
	�
&.05@�� /<??<D6;4� .� =5?.@2� 3?<:� �<5;� �<@A2?�� ?232?@� A<� A56@� .@�

I<=.>B2�@=206360.A6<;�J�D5605�6@��6;�@5<?A��.�12@0?6=A6<;�<3�@<:2A56;4�
A5.A�?2>B6?2@�?232?2;02�A<�.;<A52?�@<B?02�<3�6;3<?:.A6<;�6;�<?12?�A<�12�
A2?:6;2�.;�</720AL@�@=206360�:2.;6;4�

��#2?5.=@�.;A606=.A6;4�0<;02?;@�
A5.A� A?2.A6;4�<?646;.96@:�.@�.� @A.;1.?1� 6@� A<<�12A.0521� 3?<:�=?.0A60.9�
?2.96A62@��&.05@�.?4B2@�A5.A�A56@�@<?A�<3�.�12@0?6=A6<;HD5605�6@�=?6:.?69F�
.�?232?2;02�A<�<A52?�9.D@�<?�@<B?02@H6@�0<::<;9F�2:=9<F21�6;�.�D612�
C.?62AF�<3�9.D@�
��
&.05@� @B442@A@� A5.A� :.;F� =?</92:@� D6A5� 6:=92:2;A6;4� <?646;�

.96@:H@B05�.@�A52�6@@B2�<3�.==9F6;4�A52��<;@A6ABA6<;L@�<?646;.9�A2EA�A<�
;<C29� 3.0AB.9� @02;.?6<@H.?2� 6@@B2@� A5.A�D<B91� 5.C2� 0<;3<B;121� A52�
�<B;12?@� 6;� A52�@.:2�:.;;2?�.@� A52F�D<B91�0<;3<B;1�.�=?2@2;A�1.F�
?2.12?�
���;1221��&.05@�@B442@A@�A5.A��I�3�F<BL1�.@821��92E.;12?��.:�
69A<;�D52A52?�)602�#?2@612;A@�D<B91�=?2@612�<C2?�A526?�<D;�6:=2.05�
:2;A@��.@�A52�A2EA�@B442@A@��/BA�6;�0<;3960A�D6A5�9<;4@A.;16;4�?B92@�<3�
0<;@A?B0A6<;���52�:645A�5.C2�@.61�K�B5�L�@0?.A0521�56@�52.1��.;1�@A.?A21�
?2?2.16;4�A52�?292C.;A�=.@@.42@�7B@A�9682�A52�?2@A�<3�B@�J

�
'52?2�.?2�@2C2?.9�=?</92:@�D6A5�A56@�.00<B;A��5<D2C2?���6?@A��A56@�

05.?.0A2?6G.A6<;�<3�A52�0<:=92E6AF�<3�0<;@A6ABA6<;.9�6;A2?=?2A.A6<;�@612�
@A2=@�A52�<=.06AF�<3�<?646;.9�=B/960�:2.;6;4���.:69A<;��B;9682�&.05@��
<B?� =?2@2;A�(�&�� &B=?2:2��<B?A� �B@A602@�� .;1� .C2?.42� 3<98@� <;� A52�
@A?22A��5.@�A52�.1C.;A.42�<3�8;<D6;4�A52�<?16;.?F�:2.;6;4@�<3�D<?1@�.A�
A52�A6:2�<3�A52��<;@A6ABA6<;L@�1?.3A6;4����.:69A<;�6@�3?<:�A5.A�A6:2�=2�
?6<1�.;1�D.@�A52?23<?2�6::2?@21�6;�A52�?292C.;A�9.;4B.42�.;1�A2?:6;<9�
<4F��'52�B=@5<A�6@�A5.A�@<9C6;4�A52�=?</92:�<3�.==9F6;4�<?646;.96@:�A<�
;2D�06?0B:@A.;02@� @A699�.@@B:2@�.� 3.:696.?6AF�D6A5� A52�0<;@A6ABA6<;.9�
A2EAL@�<?646;.9�:2.;6;4�<;�.;�6;A6:.A2��6::2?@6C2�92C29�A5.A�<;9F�.�?2@�
B??20A21��.:69A<;�:.F�.AA.6;��
 <?2<C2?�� A52� AD<�02;AB?F�4.=� 6;�56@A<?F�02?A.6;9F�0<;A?6/BA2@� A<�

=?</92:@�<3�.==9F6;4�9.D�A<�B;B@B.9�<?�B;3<?2@22;�06?0B:@A.;02@���+2A��
&.05@�.@@2?A@�A5.A�=?</92:@�<3�.==9F6;4�2E6@A6;4�924.9�?B92@�I5.C2�92@@�

�
��� �#��
��� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F���
��
��� �#��
��� �#��3F������
��� �#��3F������5;F3F;A@�A?;FF76���

14

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	���

A<�1<�D6A5� A52� AD<�02;AB?F�4.=�@2=.?.A6;4��.:69A<;� 3?<:� A<1.F� A5.;�
D6A5�A52�3.?�92@@�/?6142./92�05.@:�/2AD22;�0?2.A6;4�.�;2D�?B92�.;1�.=�
=9F6;4�<;2�.9?2.1F�.1<=A21�J����'52�=.@@.42�<3�A6:2�@6;02�A52�3<B;16;4�
;202@@.?69F�:2.;@� A5.A� B;3<?2@22;� 06?0B:@A.;02@�D699� .?6@2� A5.A�D699�
=?2@2;A�05.992;42@�A<�A5<@2�D5<�D<B91�6:=92:2;A�02;AB?62@�<91�0<;@A6�
ABA6<;.9�=?<C6@6<;@�6;�:<12?;�0.@2@���'5.A�<?646;.96@:�=B?=<?A@�A<�/6;1�
6A@293�A<�<?646;.9�=B/960�:2.;6;4��.;1�A<�.==9F�A5.A�:2.;6;4�A<�=?2@2;A�
06?0B:@A.;02@�� *�.;�<?646;.96@A�=?</92:��0<;A?.?F�A<�&.05@L@�@B442@A6<;�
<A52?D6@2��
 <C6;4� =.@A� A56@�� &.05@� 4<2@� <;� A<� 0<;3?<;A� <A52?� </720A6<;@�

.4.6;@A�<?646;.96@:H6;09B16;4�6A@�I6;0.=.06AF�A<�@20B?2�0<:=96.;02�J����
�?6A60@�<3�<?646;.96@:��&.05@�.?4B2@��0<;A2;1�A5.A�<?646;.96@:�1<2@�;<A�
05.;42� A52� /25.C6<?� <3� 7B142@� <?� <A52?� 1206@6<;:.82?@���� &.05@� ?2�
@=<;1@�/F� 09.6:6;4� A5.A� A2@A6;4�D52A52?�<?646;.96@:� A?B9F� 0<;@A?.6;@�
7B142@�6@�39.D21��.;1�A5.A�2E.:=92@�<3�I39.D21�1206@6<;@J�.;1�I2C2?F�
6;@A.;02�<3�<?646;.96@:�1<;2�5.93�52.?A219F�<?�3<?�@5<DJ�0.;;<A�@B==<?A�
A52�0<;09B@6<;� A5.A�<?646;.96@:�12:.;1@� @B05� ?2@B9A@�����?.D6;4�.;�
<A52?�.;.9<4F�A<�:<?.9�12/.A2@��&.05@�;<A2@�A5.A�2C2;�A5<B45�6;A2?2@A�<?�
612<9<4F�:.F�:<A6C.A2�:<?.9�.?4B:2;A@�� A56@�1<2@�;<A�:2.;� A5.A�D2�
46C2�B=�<;�:<?.9�?2.@<;6;4�.@�.�?2@B9A������@�3<?�<?646;.96@:��&.05@�.?�
4B2@�A5.A�2C2;�63�A52?2�6@�.�05.;02�A5.A�924.9�?B92@�:.F�/2�:6@.==9621��
A5.A�6@�;<A�.�?2.@<;�A<�./.;1<;�A52�?B92��	�

�����'����

��"�
�

��
��������&��
�������
������	��
�������
���������
�
�
�#�����������
������
��
�
���
���
�	�

#����
����%���
�
���

��� �%��% + �#�	&%��)%���*��) � %�# *$����##0��,*+��%&+��)��'�(,��
�'�� � ��+ &%��

&.05@�?20<4;6G2@�A5.A�A?2.A6;4�<?646;.96@:�.@�.�@A.;1.?1�?.A52?�A5.;�
.�=?<021B?2�D699� 96829F� 6;06A2�0?6A606@:� A5.A�@B05�.;�.==?<.05�?2;12?@�

�
�
� �$$�(#��
��� �#��
��� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������
�
� �#��3F������
��� �#��3F������
��� �#��

15

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	��� ���
���

��*�����
�����%��
��� ,)<9�����

<?646;.96@:�<3�96AA92�B@2�A<�.;F<;2��
���@�.�=?296:6;.?F�1232;@2�.4.6;@A�
A56@�0?6A6>B2��&.05@�@B442@A@�A5.A�A52�9.D�A.82@�@6:69.?�.==?<.052@�I�##�
+���+ $��J����&.05@�@B442@A@�A5.A�1236;6;4�<?646;.96@:�.@�.�@A.;1.?1�6@�.;�
6;@A.;02�<3�<=.>B2�@=206360.A6<;��D52?2�.�12@0?6=A6<;�<3�@<:2A56;4�?2�
32?@�A<�.;<A52?�@<B?02�<3�6;3<?:.A6<;�A5.A�:B@A�/2�8;<D;�A<�B;12?@A.;1�
A52�12@0?6=A6<;����
&.05@�/<??<D@�A52�I<=.>B2�@=206360.A6<;J�9.;4B.42�3?<:��<5;��<@�

A2?�.;1�@6:B9A.;2<B@9F�>B<A2@��<@A2?L@�@=206360.A6<;�2E.:=92���$B<A6;4�
�<@A2?��&.05@�.;.9<46G2@�A<�12@0?6/6;4�A52�0<;A2;A@�<3�.�@2.921�2;C29<=2�
/F�16?20A9F�?232?2;06;4�A52�0<;A2;A@��.�A?6.;492��<?�6;16?20A9F�12@0?6/6;4�
6A��I.;�6;@A.;02�<3�A5.A�AF=2�<3�364B?2�D5<@2�42<:2A?60.9�=?<=2?A62@�.?2�
16@0B@@21� 6;� A52� 3<B?A5� 05.=A2?� <3� A52� <;9F� 92.A52?�/<B;1� /<<8� 6;�
&:6A5L@�
�96/?.?FJ������'<�.1.=A��<@A2?L@�12@0?6=A6<;�<3�<=.>B2�@=20636�
0.A6<;@��@.F���5.1�.�@2.921�2;C29<=2�0<;A.6;6;4�.�=6202�<3�=.=2?�D6A5�A52�
D<?1�I�B:.:<;J�<;�6A�������0<B91�46C2�F<B�.�A?.;@=.?2;A�12@0?6=A6<;�<3�
D5.A�6@�<;�A52�=6202�<3�=.=2?�/F�A2996;4�F<B�A5.A�6A�6@�A52�D<?1��I�B:.�
:<;�J���9A2?;.A6C29F����0<B91�46C2�F<B�.;�<=.>B2�12@0?6=A6<;��@B05�.@�
IA52�;.:2�<3� 605.29�&:6A5L@�3.C<?6A2�:.@0<A�J�IA52�05.?.0A2?� 605.29�
&:6A5�=<?A?.F21�.A��9.@2?�*269L@��.99<D22;�=.?AF� 6;�	����J�<?�IA52�
D6;;2?� <3� A52� 	����+B?B��5.?.��?.;1� #?6E�J��� � �<?� 2.05� <3� A52@2�
<=.>B2�12@0?6=A6<;@��F<B�;221�@<:2�8;<D92142�<3�.�@2=.?.A2�@<B?02�<3�
6;3<?:.A6<;��'52�6;A2?=?2A2?�:B@A�.@8� 605.29�&:6A5�D5.A�56@�3.C<?6A2�
:.@0<A� 6@��.@8�.;�.AA2;122�<3� A52�	�����9.@2?�*269��.99<D22;�=.?AF�
D5.A� 605.29�&:6A5L@�0<@AB:2�D.@����<?�9<<8�B=�A52�D6;;2?�<3�A52�	����

�
��� �#��3F���
N����
��� �#��3F������
��� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F���
��
��� %A�D7>3F;A@�FA�F:7�BD7E7@F��GF:AD��
�
� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������CGAF;@9�

!������������+������������ ������������+76��A@67D;5:�76����������
��� "G?3?A@� ;E�� A8� 5AGDE7�� 3�?;E5:;7HAGE�� 4>35=� 473D�I;F:� 6;EF;@5F;H7� D76�

5:77=E�I:A�;E�F:7�?3E5AF�A8�F:7�"G?3?AFA�BD7875FGD7�;@�!3B3@��3@6�A@7�A8�!3B3@RE�
?AEF� BABG>3D� ?3E5AFE�� AD� PKGDG�5:3D3�Q� �$$� &$-$1 ++8�� �4, ,.-�� .����������
:FFBE�		7@�I;=;B76;3�AD9	I;=;	"G?3?A@��>3EF�H;E;F76�$3D�������
�����

��� �$$��414�"' 1 ��.����������:FFBE�		7@�I;=;B76;3�AD9	I;=;	/GDG�5:3D3��>3EF�
H;E;F76�$3D�������
�����

�
� +:;E�?3K�47�AH7D>K�97@7DAGE��3E�?AEF�3FF7@677ER�67E5D;BF;A@E��3EEG?;@9�F:7K�
D7?7?47D��IAG>6�>;=7>K�47�EA?7F:;@9�>;=7��PEA?7�=;@6�A8�53DFAA@�473D�Q�

16

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	���

+B?B��5.?.��?.;1�#?6E���*6A5<BA�.116A6<;.9�6;3<?:.A6<;��;<;2�<3�A52@2�
12@0?6=A6<;@�D699�A299�F<B�D5.A�A52�=.=2?�6;�A52�2;C29<=2�@.F@��

&.05@�09.6:@�A5.A�A52�9.D�0<;A.6;@�;B:2?<B@�2E.:=92@�<3�<=.>B2�
@=206360.A6<;@����<?�6;@A.;02��&.05@�;<A2@�A5.A��2;AB08FL@�9.D�I6;09B12@�
D5.A2C2?�)6?46;6.L@�9.D�D.@�.@�<3��B;2�������	�J�����2�;<A2@�A5.A�I0<;�
1B0A�6;�.�3212?.9�2;09.C2�6@�4<C2?;21�/F�D5.A2C2?�9<0.9�0?6:6;.9�9.D@�
D2?2�K6;�3<?02�.A�A52�A6:2��������LJ�	���2�06A2@�A52��212?.9�%B92@�<3��6C69�
#?<021B?2��D5605�@A.A2�A5.A�0<B?A@�:.F�4?.;A�;2D�A?6.9@�3<?�.;F�?2.@<;�
.�;2D�A?6.9�5.@�I52?2A<3<?2J�/22;�4?.;A21��
���2�?232?2;02@�A52��<;@A6�
ABA6<;��D5605�=?<C612@�A5.A�3212?.9�I,1-2/A@J�.;1�I,2-;4.42:2;A@J�3?<:�
/23<?2�A52��<;@A6ABA6<;L@�.1<=A6<;�.?2�I7B@A�.@�C.961�K.@�B;12?�A52��<;�
3212?.A6<;�LJ����2�.9@<�?232?@�A<�<A52?�9.D@�A5.A�?232?�A<�A56?1�=.?AF�=B/�
960.A6<;@�� @B05� .@� A52� 216A6<;� <3� A52� 9.D@� .;1� A?2.A62@� <3� A52�(;6A21�
&A.A2@��=B/96@521�/F��6AA92�.;1��?<D;�.;1� ?232??21� A<�.@�I0<:=2A2;A�
2C612;02J�<3�A52��0A@�<3��<;4?2@@�6;�A52�(;6A21�&A.A2@��<12������;1�52�
=<6;A@�<BA� A5.A� A52��@@6:69.A6C2��?6:2@��0A�.==9621��.963<?;6.L@�@B/�
@A.;A6C2�0?6:6;.9�9.D�A<�;.C.9�/.@2@�6;��.963<?;6.��?2>B6?6;4�0<B?A@�.1�
7B160.A6;4�0?6:2@�.A�@B05�9<0.A6<;@�A<�12A2?:6;2�ID5605��.963<?;6.�9.D@�
1236;2�@B/@A.;A6C2�<332;@2@�.;1�D5605�.11?2@@�0?6:6;.9�=?<021B?2�J�
�

�.05�<3� A52@2�2E.:=92@��.@�D299�.@�:F��B:.:<;�2E.:=92@��.?2�
6;@A.;02@�D52?2�A52�<=.>B2�12@0?6=A6<;�1<2@�;<A�=?<C612�.�B@./92�12�
@0?6=A6<;�<3�A52�@B/720A�:.AA2?�D6A5<BA�?232?2;02�A<�@<:2�<A52?�@<B?02�
<3�6;3<?:.A6<;����BA�.99�A52@2�2E.:=92@�?232?�A<�2EA2?;.9�@<B?02@�<3�6;�
3<?:.A6<;�D52?2�.;@D2?@�:.F�/2�3<B;1���<?�6;@A.;02��63���D.;A�A<�8;<D�
D5.A��2;AB08FL@�9.D�6;09B12@����0.;�1B@A�<33�A52�<91�@2A�<3�9.A2�2645A�
22;A5�02;AB?F�)6?46;6.�@A.ABA2�/<<8@�@6AA6;4�<;�:F�/<<8@5293����3���D.;A�
A<�8;<D�D5.A�3212?.9�12/A@�.;1�2;4.42:2;A@�D2?2�<BA@A.;16;4�/23<?2�
A52�.1<=A6<;�<3�A52��<;@A6ABA6<;����0.;�1B@A�<33�A52�=.=2?D<?8�@2AA6;4�
3<?A5�A5<@2�12A.69@���3���D.;A�0<:=2A2;A�2C612;02�<3�0<;4?2@@6<;.9�.0A@��
��0.;�1B@A�<33�A52�0<=F�<3�A52��6AA92�.;1��?<D;�216A6<;@�<3�A52�(;6A21�
&A.A2@��<12�AB0821�.D.F�6;�:F�<33602�3696;4�0./6;2A���3���D.;A�A<�8;<D�

�
��� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������5;F;@9�

"#���������M��

���
��� �#���5;F;@9����,�*����M��
�3����
��� �#���5;F;@9������)����!��'�����3�������N�����
��� �#��3F������5;F;@9�,�*���������3DF��- ��5>���N����
��� �#��3F�����@�����5;F;@9���,�*����M���
���
������
��� �#��3F����N�
��5;F;@9�,@;F76�*F3F7E�H��)A47DFE���������6���������N�����F:�

�;D��������3@6����,�*����M��
����������

17

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	��� ���
���

��*�����
�����%��
��� ,)<9�����

�.963<?;6.L@�@B/@A.;A6C2�0?6:6;.9�9.D����0.;�:.82�:F�D.F�A5?<B45�A52�
09<B1@�<3�1B@A�.;1�9<4�<;�A<�*2@A9.D�A<�2E.:6;2�0?6:6;.9�@A.ABA2@�.;1�
0<B?A�0.@2@� A<�12A2?:6;2�D5605�.?2�@B/@A.;A6C2�.;1�D5605�.?2�=?<02�
1B?.9��

*5692�A52@2�2E.:=92@�.?2�6;2336062;A�.;1�96829F�A<�=?2@2;A�163360B9�
A62@�A<�A5<@2�D6A5�1B@A�.992?462@��A52F�.?2�16@A6;0A�3?<:�A52�<=.06AF�A5.A�
<?646;.96@:�=?2@2;A@���"?646;.96@:��.@�.�@A.;1.?1��?2>B6?2@�16C6;6;4�A52�
9.D�<3�A52��<B;12?@��@5<B91�<;2�.1<=A�&.05@L@�=?<=<@21�A52<?F���"?��63�
<;2�.1<=A@�<;2�<3�A52�:<?2�D612@=?2.1�.==?<.052@�A<�<?646;.96@:��12�
A2?:6;6;4� A52� �<;@A6ABA6<;L@� I<?646;.9� =B/960� :2.;6;4�J
�� �682� A52�
&.05@�.;1��B:.:<;�2E.:=92@��<?646;.96@:�=?<C612@�.;�<=.>B2�:2.;�
6;4�<3�A52��<;@A6ABA6<;L@�A2?:@��/BA�B;9682�A5<@2�2E.:=92@��A52?2�6@�;<�
092.?�=9.02�D52?2�<;2�0.;�4<�A<�36;1�.;�.;@D2?�A<�D5.A�A52�:2.;6;4�<3�
A5<@2�A2?:@�.?2��

'<�699B@A?.A2��?2AB?;�A<�:F�<?646;.9��B:.:<;�2E.:=92��D52?2���6;�
3<?:21�F<B�A5.A�A52�D<?1�0<;A.6;21�6;�A52�@2.921�2;C29<=2�6@�A52�;.:2�
<3�:F�3.C<?6A2�:.@0<A��'<�0<:=960.A2�A52�@02;.?6<��A5<B45��.@@B:2�;<D�
A5.A���5.C2�/22;�12.1�3<?�D299�<C2?�	���F2.?@��@<�.@86;4�:2�A52�612;A6AF�
<3�:F� 3.C<?6A2�:.@0<A� 6@� .�;<;�@A.?A2?�� �;@A2.1��F<B�:B@A� 36;1� @<:2�
<A52?�D.F�<3�16C6;6;4�A52�:2.;6;4H26A52?�/F�9<<86;4�A5?<B45�:F�<91�
=.=2?@� <?� A52� ?20<?121� ?20<9920A6<;@� <3� A5<@2�D5<� 2;1B?21�:F� 16@�
0B@@6<;@�<3�;6052�:.@0<A@���'56@�:.F�;<A�/2�@<�163360B9A�63�A52�6;>B6?F�6@�
A.86;4�=9.02�	���F2.?@� 6;� A52� 3BAB?2��.@@B:6;4� A5.A� 3BAB?2�.94<?6A5:@�
0.;�:6;2�1.A.�3?<:�@<06.9�:216.��2:.69@��A2EA@��.;1�A52�9682����BA�5.1���
1621�	���F2.?@�.4<��6A�:645A�/2�:<?2�<3�.�163360B9A�B;12?A.86;4����A�:.F�
;<A�/2�6:=<@@6/92��/BA�A52�B;02?A.6;AF�<3�D52?2�A<�9<<8�.;1�D52A52?�.;�
.;@D2?�2C2;�2E6@A@�:.82@�A56@�AF=2�<3�>B2@A6<;�:<?2�<=.>B2�A5.;�A52�
2E.:=92@�&.05@�06A2@��

�<D2C2?��A56@�2E.:=92�<;9F�42A@�B@�=.?A�<3�A52�D.F�A<�699B@A?.A6;4�
A52�163360B9A62@�<3�=.?@6;4�<BA�A52�<?646;.9�=B/960�:2.;6;4�<3�.�0<;@A6AB�
A6<;.9�=?<C6@6<;��(;9682�:F��B:.:<;�2E.:=92��<?646;.96@A�.;.9F@6@�?2�
>B6?2@�:<?2�A5.;�@6:=9F�12A2?:6;6;4�A52�C62D@�.;1�6;A2;A6<;@�<3�.�@6;�
492�=2?@<;���C2;�B;12?�A52�:<@A9F�./.;1<;21�<?646;.9�6;A2;A@�<?646;.9�
6@:�.==?<.05��A52�C62D@�.;1�B;12?@A.;16;4@�<3�:B9A6=92�3<B;12?@�:B@A�
/2�6;C2@A64.A21H.;1�.;�6;A2?=?2A2?�:B@A�36;1�@<:2�D.F�<3�/.9.;06;4�

�
�
� �$$�*A>G?���'$��(7 3(.-��'$2(2��24/1 �@AF7��
��3F���N����

18

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	���

96829F�0<;A?.160A6<;@�6;�A5<@2�6;A2;A6<;@�
���BA�B;12?�A52�:<?2�42;2?.99F�
.002=A21�<?646;.9�=B/960�:2.;6;4� .==?<.05� A<�<?646;.96@:�� A52� 6;A2?�
=?2A2?�:B@A�12A2?:6;2�A52�I=B/960�:2.;6;4J�<3�.�=?<C6@6<;�.A�.�=.?A60B�
9.?� A6:2�
�� � '56@� ?2>B6?2@� .116A6<;.9� D<?8�� 6;09B16;4� 12A2?:6;6;4�
D52A52?�.�46C2;�:2.;6;4�D.@�A?B9F�D612@=?2.1�2;<B45�A<�/2�I=B/960�J�
.@�D299�.@�0<;A2:=9.A6;4�D5.A�.;1�D5<�6@��A52�0<;A2:=<?.;2<B@�?2.12?��
D52;�=.?@6;4�<BA�A52�<?646;.9�=B/960�:2.;6;4�<3�.�A2EA�
��

'52@2�.?2�.�32D�2E.:=92@�<3�</@A.092@�A5.A�<?646;.96@A@�3.02�6;�6:�
=92:2;A6;4�A52�A52<?F�A5.A�924.9�.0A<?@�@5<B91�6;A2?=?2A�A52��<;@A6ABA6<;�
/F�?232?2;06;4�6A@�<?646;.9�=B/960�:2.;6;4����5.C2�4<;2�6;A<�3.?�:<?2�
12A.69�29@2D52?2�?24.?16;4�<A52?�</@A.092@�3.06;4�<?646;.96@A@H=.?A60B�
9.?9F�7B142@�.;1�.AA<?;2F@�D5<�.AA2:=A�A<�2;4.42�6;�<?646;.96@A�.;.9F�
@6@�
����.??62?@�?2@B9A6;4�3?<:�.�9.08�<3�A6:2��?2@<B?02@��.;1�56@A<?60.9�
2E=2?A6@2��.9<;4�D6A5�A52�:<A6C.A6<;@�<3�=.?A62@L�0<B;@29�A<�=?2@2;A�A52�
@A?<;42@A� 0.@2� =<@@6/92�� .99� 2;0<B?.42� 4<.9�<?62;A21�� 6;0<:=92A2�
<?646;.96@A�.;.9F@6@�
	��B?A52?�12A.69@�<;�A52@2�=<6;A@�6@�/2F<;1�A52�@0<=2�
<3� A56@��?A6092�.;1�&.05@L@�.?A6092�� 6;�D5605�52�@228@� A<�/F=.@@� A52@2�
0<;02?;@�2C2;�63�A52F�.?2�.@@B:21�A<�/2�A?B2��

�;1221��&.05@�.99�/BA�.1:6A@�A5.A�7B142@�D5<�2;4.42�6;�<?646;.96@A�
.;.9F@6@�:.F�;<A� .==2.?� A<�/2�1<6;4� @<� ?64<?<B@9F�/20.B@2� A52F� .?2�
ID<?86;4�<;�4<C2?;:2;A�A6:2�J

��'52?23<?2��7B142@�5.C2�I4<<1�?2.@<;�
A<�:.82�?<B45�0BA@�A5?<B45�A52�=692�<3�.C.69./92�2C612;02J�.;1�0<;@2�
>B2;A9F�46C2�:<?2�.AA2;A6<;�A<�=.?A60B9.?�@<B?02@�A5.;�<A52?@�
����.A2?��
52� .?4B2@� A5.A� ?20<4;6G6;4� A52� @A.;1.?1�=?<021B?2�16@A6;0A6<;� @5<B91�
46C2� ?6@2� A<� .� I:<?2� 05.?6A./92� B;12?@A.;16;4J� <3� A52�(�&��&B=?2:2�

�
��� �$$�'3G>��D7EF���'$��(2".-"$(5$#��4$23�%.1�3'$��1(&(- +��-#$123 -#(-&���
�

��,��#��)�!���
������N�
�����
���2$$� +2.�)A47DF��7@@7FF���1(&(- +(23��'$.1($2�.%�
	.-23(343(.- +��-3$1/1$3 3(.-���
���������#��)�!��
����
�����������67E5D;4;@9�F:7�
BDA4>7?�A8�67F7D?;@;@9�3�E;@9>7�;@F7@F�8DA?�F:7�H3D;AGE�;@F7@FE�A8�F:AE7�D7EBA@E;4>7�
8AD�6D38F;@9�3@6�D3F;8K;@9�F:7��A@EF;FGF;A@�3E�F:7�PEG??;@9�BDA4>7?Q���

��� �$$�. ������24/1 �@AF7�����3F�
���
�
� �$$�*F7B:7@�$���7>6?3@��	.-23(343(.- +��-3$1/1$3 3(.-� -#��(23.18���$6�

�1(&(- +(2,�.1��"+$"3("(2,�������/,�!��' ���#����
��������
�����
��� �$$�&$-$1 ++8�$;5:37>�#��*?;F:����>7J3@67D�*���;>3@6���1(&(- +(2,<2��,�

/+$,$-3 3(.-��1.!+$,��

�.�����$��#������)����!���8ADF:5A?;@9��
�����:FFBE�		B3�
B7DE�EED@�5A?	EA>
	B3B7DE�58?�34EFD35F2;6�
�
������

��� �#��
��� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������
��� �#��

19

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	�	� ���
���

��*�����
�����%��
��� ,)<9�����

�<B?AL@�.AA2:=A@�.A�56@A<?60.9�6;C2@A64.A6<;�.;1�:2A5<1<9<4F�
���&.05@�
0<;3?<;A@�0?6A606@:�./<BA�(�&��&B=?2:2��<B?A��B@A602@L�3.69B?2�A<�06A2�.�
C.?62AF�<3�56@A<?60.9�@<B?02@��6;09B16;4�=?6:.?F�@<B?02@��.;1�0<;09B12@�
A5.A�A52�./@2;02�<3�@B05�06A.A6<;@�:.F�;<A�/2�.99�A5.A�/.1�3<?�<?646;.96@A�
.;.9F@6@�6;�A52�0<;A2EA�<3�A52��<B?AL@�1206@6<;�:.86;4�

�

*5692�&.05@�@B442@A@�A5.A�7B142@�:.F�6;�3.0A�/2�2;4.46;4�6;�@<961�
<?646;.96@A�.;.9F@6@�2C2;� 63� A52F�1<�;<A�@5<D� A526?�D<?8� A5?<B45�06A.�
A6<;@��56@�9.A2?�0<;02@@6<;@�6;160.A2�A5.A�A56@�:.F�;<A�/2�A52�0.@2���&.05@�
@B442@A@� A5.A�D5692� 7B1606.9�<=6;6<;@�I/2.?�.�/B?12;�<3� 7B@A63F6;4� A52�
0<;09B@6<;@�A52F�?2.05�J�A56@�6@�I;<A�@<�52.CF�.�/B?12;�.@�:<?2�@05<9�
.?9F�A?2.A:2;A@J�<3�A52��<;@A6ABA6<;L@�:2.;6;4������&.05@�0<:=.?2@�7B�
1606.9� <=6;6<;@�D6A5� 2;0F09<=216.� 2;A?62@�� .� @B?C2F� <3� A52� ID299�?2�
4.?121�@20<;1.?F�D<?8@�6;�.�46C2;�36291J�A5.A�?2.05�0<;09B@6<;@�/.@21�
<;�.;F�;2D�2C612;02�.;1�.?4B:2;A@�=?2@2;A21�A<�A52:�/F�A52�/?623�D?6A�
2?@��D5<�5.C2�?2.1�A52�@05<9.?@56=������*5692�A56@�:2A5<1�<3�.;.9F@6@�6@�
;<A�6;�96;2�D6A5�I612.9�?2@2.?05�:2A5<1@�J�6A�6@�@A699�I4<<1�2;<B45�3<?�
4<C2?;:2;A�D<?8�J����

�2@0?6/6;4�2E=20A21�<?646;.96@A�.;.9F@6@�.@�I4<<1�2;<B45�3<?�4<C�
2?;:2;A�D<?8J����@B442@A@�A5.A�6A�6@�;<A�6;�96;2�D6A5�A52�:2A5<1@�A5.A�
<?646;.96@A@�D<?86;4�6;�.0.12:6.�.@@B:2�7B142@�D699�2:=9<F���"?646;.9�
6@A@�42;2?.99F�.@@B:2�A5.A�7B142@�.;1�.AA<?;2F@�D699�:.82�4<<1�3.6A5��
?64<?<B@�233<?A@�A<�12A2?:6;2�A52��<;@A6ABA6<;L@�<?646;.9�=B/960�:2.;�
6;4������BA� A56@� A2;1@� A<� 64;<?2� A52�?2.96A62@�<3� A6:2�0<;@A?.6;A@��=.?AF�

�
��� �#��
��� �#��
�

� �#��
�
�� �#��3F������
�
�� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������
�

� �#��
�
�� 	.,/ 1$�#3ID7@57����*A>G?���1( -&4+ 3(-&��4!+("��$ -(-&��	.1/42��(-�

&4(23("2���,,$12(.-�� -#�3'$�	.-23(343(.- +��$".1#���
����/,�#��)�!���������
����
�E7FF;@9�8ADF:�3�5A?BD7:7@E;H7��F:D77�B3DF�3BBDA35:�FA�;@F7DBD7F3F;A@�D7CG;D;@9�;??7D�
E;A@�;@�:;EFADK��D7H;7I�A8�F:7�5A@EF;FGF;A@3>�D75AD6��;@H7EF;93F;A@�A8�5ADBGE�>;@9G;EF;5E��
3@6�FD;3@9G>3F;@9�5A??A@3>;F;7E�47FI77@�F:7�D7EG>FE�A8�3>>�F:D77�8AD?E�A8�;@H7EF;93�
F;A@���6(3'�*?;F:����;>3@6��24/1 �@AF7�����67?A@EFD3F;@9�I:K�3>>�?7F:A6E�*A>G?�
BDABAE7E�53@@AF�47�3BB>;76�I;F:�F:7�@757EE3DK�D;9AD�4K�BD35F;5;@9�<G697E�3@6�3FFAD�
@7KE��3@6�3D9G;@9�I:K�D7>;3@57�A@�35367?;5�IAD=�I;F:�F:7E7�?7F:A6E�D7EG>FE�;@�3�:AEF�
A8�E7B3D3F7�BDA4>7?E���

20

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	�
�

.1C<0.0F��.;1�A52�@522?�C<9B:2�<3�0<;A?.160A<?F�@05<9.?@56=�?24.?16;4�
A52��<;@A6ABA6<;L@�<?646;.9�:2.;6;4���	�

�F�;<D�� A5<@2� 9682�&.05@�D5<�.1C<0.A2� A<� A?2.A�<?646;.96@:�.@�.�
@A.;1.?1�D<B91�96829F�.00B@2�:2�<3�:6@@6;4�A526?�=<6;A�.;1�92C296;4�.;�
6;.==960./92�=?<021B?2@�0?6A6>B2��'<�.;�2EA2;A��A56@�6@�0<??20A��'52�./<C2�
16@0B@@6<;�3<0B@2@�<;�D5.A�&.05@�12@0?6/2@�.@�I=?<021B?2@J�3<?�6:=92�
:2;A6;4�<?646;.96@:H;<A�<?646;.96@:�.@�.�@A.;1.?1H.;1�A52�3<?02�<3�
A52�./<C2�.?4B:2;A@�.?2�/.@21�<;�A52@2�=?<021B?2@L�0<:=92E6AF��6;12�
A2?:6;.0F��.;1�./B@2����@�A52�?2:.6;12?�<3�A56@��?A6092�2E=9.6;@��5<D�
2C2?��A56@�6@�@A699�.;�6:=<?A.;A�=<6;A�D52;�6A�0<:2@�A<�12/.A6;4�=.?A60B9.?�
@A.;1.?1@���3�<?646;.96@:��.@�.�@A.;1.?1��0.;;<A�/2�32.@6/9F�6:=92:2;A21�
A5?<B45�.�=?<021B?2�� A52;� A56@�?.6@2@�@2?6<B@�>B2@A6<;@�./<BA�D52A52?�
<?646;.96@:�6@�.�@A.;1.?1�D<?A5�B@6;4�<?�=B?@B6;4��

��� ������#�-�%���&��
�� * &%��)&���,)�*�+&���#��+ %�����+�%��)��

�?6A606@:�A5.A�0.@A@�1<B/A�<;�<?646;.96@:L@�B@23B9;2@@�.@�.;�6;A2?�
=?2A6C2�A52<?F�3<?�7B142@��.AA<?;2F@��.;1�A52�=B/960��.3320A@�56452?�92C29�
12/.A2@�<C2?�D5605� 6;A2?=?2A6C2� @A.;1.?1� A52@2�.0A<?@� @5<B91�2:=9<F�
D52;�12A2?:6;6;4�A52��<;@A6ABA6<;L@�:2.;6;4����3�<?646;.96@:�A2;1@�A<�
0?2.A2� @6AB.A6<;@�D52?2�=?<021B?.9� 6:=92:2;A.A6<;�<3� A52� @A.;1.?1� 6@�
163360B9A�<?� 6:=<@@6/92�� A52;�.9A2?;.A6C2� @A.;1.?1@�:.F�/2�=?232?./92���
�<?� 2E.:=92�� 63� <?646;.96@:� 09<.8@� 4<.9�<?62;A21� 924.9� .?4B:2;A@� <?�
0<;09B@6<;@� 6;� .� 4B6@2� <3� </720A6C6AF�� A52;� .� @A.;1.?1� A5.A� A2;1@� A<�
=?<:=A�:<?2�A?.;@=.?2;A�924.9�?2.@<;6;4�:.F�/2�=?232?./92��

�@�3<?�5<D�A52�@A.;1.?1�92C29�12/.A2�6@�A<�A.82�=9.02��&.05@��.9<;4�
D6A5��.92@��D5<@2�@A.;1.?1�/.@21�.;.9F@6@�&.05@�.==962@��1<�;<A�=?<�
C612�:B05�<3�.;�2E=9.;.A6<;���.92@��3<?�6;@A.;02��@B442@A@�A5.A�2C2;�63�
.� A52<?F� 9682�.0A�BA696A.?6.;6@:�0.;;<A�@=299�<BA�.�=?<021B?2� A5.A�=?<�
C612@�I6::216.A29F�529=3B9�.;@D2?,@-�A<�>B2@A6<;@J�3.021�/F�.0A<?@��A52�
A52<?F�:.F�@A699�3B93699�<;2�2E=20A.A6<;�<3�.;�2A560.9�A52<?F��A<�=?<C612�
.;�.00<B;A�<3� ?645A�:.86;4�05.?.0A2?6@A60@���
� �;1221���.92@� @B442@A@�
A5.A�.0A�BA696A.?6.;6@:�:.F�=?<C612� @B05�.;�.00<B;A�IC2?F�;6029F�J�����
�BA��.92@�1<2@�;<A�2E=9.6;�D5F�.0A�BA696A.?6.;6@:�=?<C612@�.;�.00<B;A�

�
�
�� �$$�EAGD57E�5;F76�24/1 �@AF7��
��3@6�355A?B3@K;@9�F7JF��
�
�� �3>7E��24/1 �@AF7�����3F������
�
�� �#��

21

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	��� ���
���

��*�����
�����%��
��� ,)<9�����

<3�?645A�:.86;4�05.?.0A2?6@A60@�.;F�/2AA2?�A5.;�.9A2?;.A2�A52<?62@���#2?�
5.=@�A56@�6@�/20.B@2�A52�B9A6:.A2�<BA0<:2HA52�:.E6:6G.A6<;�<3�=<@6�
A6C2�?2@B9A@�<;02�.99�A56;4@�.?2�0<;@612?21H6@��6;�6A@293��.�4<<1�A56;4���
&.05@�@22:@�A<�A56;8�A56@�6@�D5.A��.92@�6@�42AA6;4�.A�D52;�52�@B442@A@�
A5.A�.�@A.;1.?1�<3�:.E6:6G6;4�BA696AF�6@�I.�/2AA2?�@A.;1.?1�A5.;�.;F�.9�
A2?;.A6C2�J����

�BA�D5F�6@�.�@A.;1.?1�A5.A�.0A6<;@�.?2�?645A�63�A52F�:.E6:6G2�BA696AF�
 %� +*�#�����&&��*+�%��)����
���A�0.;;<A�/2�7B@A�/20.B@2�@B05�.�@A.;1.?1�
0<B91�?2@B9A� 6;� A52�:<@A�4<<1�3<?� A52�:<@A�=2<=92��@B05�.�0<;09B@6<;�
/24@� A52�>B2@A6<;��.@� 6A�2:=9<F@� A52�C2?F�2C.9B.A6<;� @A.;1.?1� A5.A� 6@�
@B==<@21�A<�/2�B=�3<?�12/.A2�������;1�D5F�6@�.�A52<?F�A5.A�:.E6:6G2@�
@<:2A56;4�=?232?./92� A<�.� A52<?F� A5.A� 6@�;<A�./<BA�:.E6:6G6;4� A56;4@�
D5.A@<2C2?���#2?5.=@�.�A52<?F�A5.A�$ % $ 1�*�@<:2A56;4��9682�5.?:�<?�
@B332?6;4��6@�=?232?./92������#2?5.=@�A52<?62@�A5.A�.?2�:.12�B=�<3�.�@2?62@�
<3� ?B92@�.?2�=?232?./92� A<� A52�B;=?2160A./92�.==?<.052@�<3�:2.@B?6;4�
2.05�.0A�/.@21�<;�D52A52?�6A�:.E6:6G2@�BA696AF�<?�:6;6:6G2@�;24.A6C2�
<BA0<:2@�����

*5692�A56@��?A6092�6@�;<A�A52�=9.02�A<�129C2�6;A<�A52@2�:2A.2A560.9�
>B2@A6<;@��<;2�.==?<.05�A<�@2920A6;4�.�=.?A60B9.?�2A560.9�@A.;1.?1�6@�A<�
2C.9B.A2�D5605�@A.;1.?1�6@�2.@62?�A<�6:=92:2;A���3�.�@A.;1.?1�6@�.;�.0�
0<B;A�<3�?645A�:.86;4�05.?.0A2?6@A60@��.�@A.;1.?1�A5.A�6@�2.@62?�A<�6:=92�
:2;A�:.F�?2@B9A�6;�.�56452?�3?2>B2;0F�<3�.0A6<;@�<?�0<;@2>B2;02@�A5.A�
.0562C2�A5<@2�?645A�:.86;4�05.?.0A2?6@A60@���;1�63�2C.9B.A<?@�2:=9<F�.�
?645A�:.86;4�05.?.0A2?6@A60@�@A.;1.?1��A52;�.�@A.;1.?1�A5.A�6@�2.@69F�.=�
=960./92�A<�2C.9B.A6;4�?2.9�D<?91�0<;1B0A�:.F�/2�=?232?./92�A<�.�@A.;1�
.?1�A5.A�92.1@�A<�1<B/A�<?�0<;3B@6<;�����

�
�
�� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������
�
�� �#��3F������
��
� �#��
���� �$$�'�����$�������������"�������"����'�����R��)�������������
���

3F��
�N
���'7F7D�$3D=>����D;5:�"36>75�76E���'7F7D�#3@9��?4���

������43�2$$�)��%��
*?3DF���$& 3(5$��3(+(3 1( -(2,�����$������������N�
���������EG997EF;@9�F:3F�3�F:7�
ADK�F:3F�BD;AD;F;L7E�F:7�3HA;63@57�A8�EG887D;@9�5AG>6�>736�FA�<GEF;8K;@9�F:7�;@EF3@F��B3;@�
>7EE�67EFDG5F;A@�A8� F:7�:G?3@�D357� FA�3HA;6�8GFGD7�EG887D;@9��3@6��A@� F:7� ;@6;H;6G3>�
>7H7>��@AF;@9�F:3F�PF:7�3?AG@F�A8�FAAF:35:7�3@6�;>>@7EE�;@�EFAD7�8AD�3�?3@�I;>>�GEG3>>K�
83D�AGFI7;9:�F:7�4D;78�?;E7DK�A8�F:7�EF;>7FFA�;@�:;E�435=Q���

���� �$$�� $�&����D36��AA=7D���4+$�	.-2$04$-3( +(2,��+���*��������#������
'������:FFBE�		B>3FA�EF3@8AD6�76G	7@FD;7E	5A@E7CG7@F;3>;E?�DG>7	��%AH�������
�����

��
�  @�F:7�5A@F7JF�A8�35F�GF;>;F3D;3@;E?��8AD�7J3?B>7��;F�?3K�D7?3;@�6;88;5G>F��AD�
;?BAEE;4>7��FA�7H3>G3F7�35F;A@E�F:3F�:3H7�BD7H;AGE>K�A55GDD76�;@�F:7�D73>�IAD>6����A;@9�

22

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	���

'52�?2.@<;6;4�/256;1�A56@�:2A.2A560.9�0?6A6>B2�.==962@�2C2;�:<?2�
16?20A9F�A<�<?646;.96@:���"?646;.96@:�6@�.�@A.;1.?1�A5.A�B9A6:.A29F�5.@�.�
4?2.A2?�=B?=<@2�A5.;�/26;4�A52<?6G21�.;1�=.?@21�<C2?�/F�924.9�.0.12:�
60@� .;.9FG6;4� 6A�� /20.B@2� 924.9� .0A<?@�� 9682� 7B142@� .;1� .AA<?;2F@�� .?2�
:2.;A�A<�2:=9<F�A52�@A.;1.?1�6;�A526?�1.F�A<�1.F�D<?8����116A6<;.99F��
.@�A52��<;@A6ABA6<;�.;1�A52��699�<3�%645A@�@2?C2�A<�1236;2�.;1�96:6A�A52�
4<C2?;:2;AL@�=<D2?�.;1�3B;0A6<;@��D5.A2C2?�@A.;1.?1�924.9�.0A<?@�B@2�
A<�6;A2?=?2A�A52��<;@A6ABA6<;�@5<B91�/2�?2.169F�.002@@6/92�3<?�A52�=B/960�
A<�B@2���3A2?�.99��:2:/2?@�<3�A52�=B/960�:B@A�0<;3<?:�A526?�.0A6C6A62@�
.;1�2E=20A.A6<;@�A<�D5.A�A52F�B;12?@A.;1�A<�/2�=2?:6AA21�.;1�=?<A20A21�
B;12?�A52�9.D��

�3�7B142@��.AA<?;2F@��<?�A52�=B/960�0.;;<A�?2.169F�.==9F�.�@A.;1.?1�
3<?�6;A2?=?2A6;4�A52��<;@A6ABA6<;��A52;�A52�>B2@A6<;�6@�%&+�&%#0�D5F�A52@2�
.0A<?@�D<B91�/<A52?�B@6;4�@B05�.�@A.;1.?1��/BA�.9@<�D5F�6A�6@�=?232?./92�
A<�.9A2?;.A2�.==960./92�A52<?62@���&.05@L@�.?A6092�9.?429F�@2?C2@�.@�.;�.;�
@D2?� A<� A52� 36?@A� >B2@A6<;H.AA2:=A6;4� A<� 2E=9.6;� D5.A� =B?=<@2@�
<?646;.96@:�@2?C2@��(=�B;A69�;<D�� A56@��?A6092�5.@�.11?2@@21� A52�1236�
062;062@�6;�A5.A�2E=9.;.A6<;����<D2C2?��D5F�<?646;.96@:�6@�=?232?./92�A<�
.9A2?;.A2�.==?<.052@�A5.A�1<�=?<C612�.�1206@6<;�=?<021B?2�6@�.�>B2@A6<;�
A5.A�&.05@�/.?29F�.11?2@@2@��
'56@�=?2@2;A@�.�@2=.?.A2�=?</92:�3<?�<?646;.96@:�63�<;2�6@�A<�3B99F�

2:/?.02�6A�.@�.�@A.;1.?1�?.A52?�A5.;�.�=?<021B?2�� .86;4�A52�:<C2�A<�
A?2.A� <?646;.96@:� .@� <;9F� .� @A.;1.?1� @612@A2=@� A52� C.?6<B@� 0?6A6>B2@�
.4.6;@A� <?646;.96@A� :2A5<1<9<4FH6;09B16;4� 5<D� 7B142@�� .AA<?;2F@��
@05<9.?@��.;1�A52�=B/960�12A2?:6;2�<?646;.9�=B/960�:2.;6;4��<?646;.9�6;�
A2;A��<?�A52�9.D�<3�A52��<B;12?@����BA�A56@�92.C2@�<?646;.96@:�CB9;2?./92�
D52;�0<:=.?21�.4.6;@A�.9A2?;.A2�A52<?62@�A5.A�=?<C612�.�0<52?2;A�1206�
@6<;�=?<021B?2��
'.82��3<?�2E.:=92��A52�=?<=<@.9�A5.A�A52�(�&��&B=?2:2��<B?A�396=�.�

0<6;�A<�12A2?:6;2�D5.A�:2.;6;4�A<�.==9F�D52;�0<;3?<;A21�D6A5�.:/64�
B<B@�0<;@A6ABA6<;.9�=?<C6@6<;@�A5.A�.�=?6<?��<B?A�161�;<A�F2A�12A2?:6;2���
�;�.�0<;32?2;02�� A52��B@A602@�D<?8�<BA� A52�=<A2;A6.9� 6;A2?=?2A.A6<;@� A<�
D5605�.�0<;@A6ABA6<;.9�=?<C6@6<;�6@�@B@02=A6/92����@@B:6;4�A5.A�A52?2�.?2�
AD<�=<A2;A6.9� 6;A2?=?2A.A6<;@�� A52��B@A602@�:<C2� A<� A52�;2EA�@A.42�� A52�

�
EA�D7CG;D7E�355AG@F;@9�8AD�F:7�5A@E7CG7@57EO4AF:�;??76;3F7�3@6�>A@9�F7D?OA8�3>�
F7D@3F;H7�35F;A@E����@6�3�8G>>�355AG@F;@9�A8�F:7�5A@E7CG7@57E�A8�F:7�35F;A@E�D7CG;D7E�
BD76;5F;@9�AGF5A?7E�A8�F:7�35F;A@�F:3F�:3H7�@AF�K7F�5A?7�FA�B3EE��7H7@�?A@F:E�AD�K73DE�
38F7D�F:7�35F;A@�:3E�477@�F3=7@���+A��3>7ERE�5D76;F��:7�7JB>3;@E�F:7�5A?B>7J;FK�A8�7H3>�
G3F;@9�EG5:�5A@E7CG7@57E�;@�9D73F�67F3;>����3>7E��24/1 �@AF7�����3F������

23

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	�
� ���
���

��*�����
�����%��
��� ,)<9�����

0<6;�396=�:2A5<1�����'52��<B?A�D699�B@2�.�>B.?A2?�:6;A21�1B?6;4�A52�F2.?�
A52��<B?A�/246;@�6A@�3.99�A2?:����.05�@612�<3�A52�0<6;�6@�.@@<06.A21�D6A5�
.�=.?A60B9.?� 0<;@A6ABA6<;.9� 6;A2?=?2A.A6<;��'52�:<@A� @2;6<?��;<;��5623�
�B@A602� 396=@� A52� 0<6;��D5692� A52��5623� �B@A602� 0.99@� A52� 396=L@� ?2@B9A���
�<D2C2?�A52�0<6;�9.;1@��A5.A�6@�A52�6;A2?=?2A.A6<;�A52��<B?A�B@2@��
'56@�.9A2?;.A2�.==?<.05�6@�2EA?2:2��/BA���=?2@2;A�6A�A<�56459645A�5<D�

<?646;.96@:�1<2@�;<A�92;1�6A@293�A<�.�0<52?2;A�1206@6<;�=?<021B?2��� .;F�
=2<=92L@�36?@A�?2.0A6<;�A<�A56@�.9A2?;.A6C2�6@�A<�/.98�.A�6A@�?296.;02�<;�:2?2�
05.;02���+2A��A56@�?2.0A6<;�:.F�/2�A2:=2?21�63�A52F�.?2�A<91�A5.A�.;�.9A2?�
;.A6C2�.==?<.05�6@�A<�2;4.42�6;�4<.9�<?62;A21��;<;�?</B@A�56@A<?60.9�?2�
@2.?05�A<�0<9920A�06A.A6<;@�.964;6;4�D6A5�.��B@A602L@�=?232??21�=<960F��6;�
.;�233<?A� A<�:.82� A52�<=6;6<;�.==2.?� A<�?2@A�<;�.;�</720A6C2�/.@6@���	��
#2?5.=@�.� @A.;1.?1�<3� 6;A2?=?2A.A6<;�/.@21�<;� 96AA92�:<?2� A5.;�.�0<6;�
396=L@� ?.;1<:�<BA0<:2� 6@�=?232?./92� A<�.�4<.9�<?62;A21�.==?<.05� A5.A�
:.@>B2?.12@�.@�.�>B2@A�3<?�</720A6C2�A?BA5��

�A�6@�.9@<�D<?A5�0<;@612?6;4�<A52?�.9A2?;.A6C2�@A.;1.?1@�D6A5�1206�
@6<;�=?<021B?2@�A5.A�.?2�:<?2�?</B@A�A5.;�0<6;�396==6;4���<?�6;@A.;02��
7B142@�0<B91�B@2�.;�6;A2?=?2A.A6<;�@A.;1.?1�5<916;4�A5.A�A52�0<??20A�0<;�
@A6ABA6<;.9�:2.;6;4�6@�A52��<;@A6ABA6<;L@�=?2@2;A�=B/960�:2.;6;4��?.A52?�
A5.;�A52�=B/960�:2.;6;4�.A�A52�A6:2�<3�?.A6360.A6<;���
��*5692�0<;A?<C2?�
@62@�:.F�.?6@2�<C2?�A52�.:/64B<B@�A2?:@L�=?2@2;A�:2.;6;4@��7B142@�D5<�
96C2�6;�A52�?292C.;A�A6:2�=2?6<1�0.;�=?2@B:./9F�?2@<9C2�@B05�.:/64B6�
A62@�:<?2�2.@69FH=?<C616;4�A?.;@=.?2;A�12A2?:6;.A6<;@�3<?�A52�=B/960���
"?�:.F/2�7B142@�@5<B91�2:=9<F�0<::<;�4<<1�<?646;.96@:��.�:2A5<1�
6;�D5605�7B142@�12A2?:6;2�A52�:<@A�0<;@2?C.A6C2�=<@@6/92�6;A2?=?2A.A6<;�

�
����  8�F:7D7�3D7�?AD7�F:3@�FIA�;@F7DBD7F3F;A@E�� �3?�EGD7�F:3F�3@�3>F7D@3F7�6;57�

43E76�F:7ADK�53@�47�IAD=76�AGFOBDA434>K�I;F:�57DF3;@�@G?47DE�67>;@73F;@9�57DF3;@�
F:7AD;7E�3@6�AF:7D�@G?47DE�D7CG;D;@9�3�D7�DA>>��� 8�3�!GEF;57�;E�3��G@97A@E�3@6��D39A@E�
7@F:GE;3EF��F:;E�?7F:A6�?3K�355AG@F�8AD�GB�FA�FI7@FK�;@F7DBD7F3F;A@E��

���� �$$�)747553�';>>7D���(23.18�(-�3'$�� *(-&���'8�	.4132� 1$��++��04(//$#�3.�
�,/+.8��1(&(- +(2,��
��)�!��#��������������N�

���
�����3D9G;@9�F:3F�AD;9;@3>;EFE�
?3K�D7>K�A@�E7>75F;H7�5;F3F;A@E�FA�:;EFAD;53>�EAGD57E�3@6�9A3>�AD;7@F76�D736;@9E�A8�F:7E7�
EAGD57E�FA�3DD;H7�3F�BD787DD76�5A@5>GE;A@E���2$$� +2.������!��*�������&��������������
��������
N�����
�����3D9G;@9�F:3F�!GEF;57E�*53>;3�3@6�+:A?3E�GE7�AD;9;@3>;E?�;@�3�
E7>75F;H7�?3@@7D�FA�EGBBADF�B3DF;5G>3D�AGF5A?7E���

���� +A?�.���7>>���'$�	.-23(343(.-� 2�(%�	.-2$-3�� 33$1$#�����������#��)�!��
������
�
��� ��AD�3�E;?;>3D�3BBDA35:�FA�EF3FGFADK�;@F7DBD7F3F;A@��E77��;>>7>�/��#7H;@��
	.-3$,/.1 18��$ -(-&� -#��7/$"3 3(.-2�(-��3 343.18��-3$1/1$3 3(.-���
���,�� ����#��
)�!����

���
�����

24

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	���

A52F�0.;�6:.46;2������'52;��7B142@�.==9F�.;�6;A2?=?2A.A6<;�A5.A�6@�.A�92.@A�
AD602� .@� =<96A60.99F� 0<;@2?C.A6C2�D5692� ?2=2.A6;4� A52� =5?.@2� I5B:.;�
39<B?6@56;4J�.;1�=<6;A6;4�6;�A52�42;2?.9�16?20A6<;�<3�A52��<;@A6ABA6<;L@�
=?2.:/92�6;�?2@=<;@2�A<�.;F�D5<�1.?2�>B2@A6<;�A52:�����
�5<<@6;4�<?646;.96@:�.@�A52�@A.;1.?1�3<?�0<;@A6ABA6<;.9�6;A2?=?2A.�

A6<;�6;C<9C2@�@.0?63606;4�A?.;@=.?2;0F�.;1�:2A5<1<9<460.9�0<;@6@A2;0F�
/F�:.;1.A6;4�=?<021B?2@� 6;�D5605�;<;2E=2?A�56@A<?60.9�.;.9F@6@�� A5.A�
<C2?D529:6;49F�A2;1@�A<�0<6;0612�D6A5��B@A602@L�=<96A60.9�=?232?2;02@��
160A.A2@� 0.@2� <BA0<:2@�� �3� A56@� @<B;1@� =?232?./92� A<� .9A2?;.A2� .=�
=?<.052@��=2?5.=@�A52?2�6@�.�122=2?�16@0B@@6<;�A5.A�@5<B91�/2�5.1�/2�
F<;1�D52A52?�<?646;.96@:�@5<B91�/2�A?2.A21�.@�.�@A.;1.?1�<?�=?<021B?2��
 <?2<C2?��A?2.A6;4�<?646;.96@:�.@�.�@A.;1.?1�<;9F�.C<61@�0?6A6>B2@�/.@21�
<;�1206@6<;�:.86;4�=?<021B?2�63�<?646;.96@:�6@�A?B9F�16C<?021�3?<:�=?<�
021B?2�� ��@�@<<;�.@�<?646;.96@:� 6@�B@21� A<� 3<?:B9.A2�<?�4B612�=?<02�
1B?2@�� 0?6A6>B2@� <3� <?646;.96@A�:2A5<1<9<4F� /20<:2� 3.6?� 4.:2�� '56@�
92.C2@� @B==<?A2?@� <3� A52� @A.;1.?1� .==?<.05� 6;� .;� .D8D.?1� =<@6A6<;��
'52F�0.;�2:/?.02�.�A52<?F�<3�<?646;.96@:�A5.A�6@�6::B;2�A<�=?<021B?.9�
0?6A6>B2@��/BA�<;9F�/F�.1:6AA6;4�A5.A�<?646;.96@:��.@�.�A52<?F��1<2@�;<A�
/2.?�<;�1206@6<;�=?<021B?2@HA52?2/F�?2;12?6;4�A526?�A52<?F�B@292@@�A<�
.0AB.9� 924.9�.0A<?@��";02�<?646;.96@A@� A?F� A<�@2A� 3<?A5�=?<021B?2@�� A52F�
<=2;�A52:@29C2@�B=�A<�A52�=?<021B?.9�0?6A6>B2@�A52F�5.1�6;6A6.99F�A?621�
A<�.C<61��'52�3<99<D6;4�@20A6<;�.11?2@@2@�D52A52?�A?2.A6;4�<?646;.96@:�
.@�.�@A.;1.?1��16C<?021� 3?<:�0<;02?;@�<C2?�1206@6<;�=?<021B?2@�� 6@�.�
32.@6/92�.==?<.05�6;�A52�0<;A2EA�<3�A<1.FL@�.0.12:60�.;1�=<96A60.9�16@�
0B@@6<;@�<3�<?646;.96@:��

	�����,)+��)�	&%��)%��	�%��) � %�# *$��������*+��*����+�%��)�� %�
+����)�*�%+������$ ���%���&# + ��#��%- )&%$�%+��

�� =?</92:� D6A5� 16@:6@@6;4� 0<;02?;@� <C2?� 6:=92:2;A.A6<;� .;1�
<?646;.96@A�I=?<021B?2@J�.@@<06.A21�D6A5�A?2.A6;4�<?646;.96@:�.@�.�@A.;1�
.?1�6@�A5.A�A56@�6@�0<;A?.?F�A<�5<D�<?646;.96@:�6@�AF=60.99F�=?2@2;A21�6;�
.0.12:60��7B1606.9��.;1�=<96A60.9�16@0B@@6<;@���6@0B@@6<;@�<3�I<?646;.96@A�
:2A5<1<9<4FJ�6;�A52�.0.12:60�@=52?2�@B442@A�A5.A�<?646;.96@:�6@�:<?2�

�
���� �$$�&$-$1 ++8�!AE:��3??7D��	.,,.-�
..#��1(&(- +(2,���41��1 #(3(.-�

 -#��41�� 3'��.16 1#��������!��!�#����' ���'��R#�������
�����
���� �#��

25

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,



	��� ���
���

��*�����
�����%��
��� ,)<9�����

A5.;� 7B@A� .� @A.;1.?1� <3� 12A2?:6;6;4� A52� 0<??20A� 0<;@A6ABA6<;.9�:2.;�
6;4���
�'56@�@22:@�A<�/2�2C2;�:<?2�A52�0.@2�D6A5�7B1606.9�.;1�=<96A60.9�
A?2.A:2;A�<3�<?646;.96@:��D5605�<3A2;�0.@A@�<?646;.96@:�.@�.�:2A5<1�3<?�
7B142@� A<� 3<99<DH.@� I.� A52<?F� 3<0B@21� <;� ')&��**�� ;<A� <;� *,��
*+�%���J�����"?646;.96@A�@05<9.?@��D52;�@=2.86;4�6;�A52�=<96A60.9�0<;A2EA��
A2;1� A<�=<?A?.F�<?646;.96@:�.@�.�:2A5<1<9<4F�.;1�2:=5.@6G2� 6A@�0<;�
@A?.6;6;4�23320A@�����

&.05@� ?20<4;6G2@� A56@���2� .08;<D92142@� A5.A�<?646;.96@A@� A2;1� A<�
.4?22�A5.A�<?646;.96@:�6@�:2.;A�A<�0<;@A?.6;�7B1606.9�/25.C6<?�.;1�0B?A.69�

�
���� �$$��$�&���#3ID7@57����*A>G?���1(&(- +(23��$3'.#.+.&8�����,�������#��)�!��

���� ��
����� *A>G?���1(&(- +(2,�  -#�	.-23(343(.- +�	.-2314"3(.-�� 24/1 � @AF7� 
���
+:A?3E�)��#77���!3?7E����':;>>;BE��
 3 �
1(5$-��1(&(- +(2,������,��'���#��)�!��
������
�����#77�!��*FD3@9���.6��(&�
 3 �	 -��-"1$ 2$��1(&(- +(2,<2��$3'.#.+.&(" +�
�(&.1���2(-&�	.1/42��(-&4(23("2�3.��$5$ +��1(&(- +�� -&4 &$�	.-5$-3(.-2���
�,����
��!���#��)�!���������
�����

��
� �$$�%7;>�$���ADEG5:���423("$��$(+�
.124"'���'8��1(&(- +(2,�(2�3'$��$23�
�//1. "'� 3.� 3'$� 	.-23(343(.-�� +���� �*7BF�� ��� �
���� ��

� �$���
:FFBE�		F;?7�5A?	���
�

	<GEF;57�@7;>�9ADEG5:�I:K�AD;9;@3>;E?�;E�F:7�47EF�3B�
BDA35:�FA�F:7�5A@EF;FGF;A@	��2$$� +2.�$3DK�.AA6���" +( �
$%$-#2��1(&(- +(2,� 2��$23�
�$3'.#.+.&8� %.1� �4#&(-&� � 6�� ,��!�� ��� -��� *���� ��� #�� ��BD�� �
�� �
�
���
:FFBE�		III�>3I�H;D9;@;3�76G	@7IE	�
�
2EBD	E53>;3�:F?��67E5D;4;@9�3�>75FGD7�4K�!GE�
F;57�*53>;3�3@6�D75AG@F;@9�:;E�D7?3D=E�F:3F�>793>�;@F7DBD7F3F;A@�D7CG;D7E�:;EFAD;53>�;@�
CG;DK�� 5D;F;5E� P7J3997D3F7� F:7�6;88;5G>FK�A8�67F7D?;@;@9�AD;9;@3>�?73@;@9�Q� 3@6� F:7�
5>3;?�F:3F�AD;9;@3>;E?�;E�83D�73E;7D�8AD�3FFAD@7KE�FA�3BB>K�F:3@�3>F7D@3F7�F:7AD;7E���

���� �$$��$�&����=:;>�)776��?3D��+7EF;?A@K��78AD7� F:7�,@;F76�*F3F7E�*7@3F7�
�A??;FF77�A@� F:7� !G6;5;3DK�A@� F:7�%A?;@3F;A@�A8��D7FF�"3H3@3G9:� FA� F:7�,@;F76�
*F3F7E�*GBD7?7��AGDF�������*7BF������
�����@AF;@9�F:3F�AD;9;@3>;EFE�7J3?;@7�F:7��A@�
EF;FGF;A@RE�F7JF��:;EFADK��3@6�EFDG5FGD7��3E�I7>>�3E�AF:7D�5A@EF;FGF;A@3>�EAGD57E�FA�67F7D�
?;@7�F:7��A@EF;FGF;A@RE�?73@;@9��3@6�3EE7DF;@9�F:3F�@AI�!GEF;57��D7FF�"3H3@3G9:�8A>�
>AIE�AD;9;@3>;EF�?7F:A6A>A9K�I;F:�9D73F7D� D;9AD� F:3@�AF:7D�BGDBADF76�AD;9;@3>;EFE���
*3;=D;E:@3��3@93>AD7�'D3=3E:��!3?7E�$A@DA7���;EF;@9G;E:76�'DA87EEAD�A8�#���*F3F7�
?7@F��78AD7�*7@3F7�!G6;5;3DK��A??;FF77�A@�F:7�%A?;@3F;A@�A8�F:7��A@AD34>7��?K�
�A@7K��3DD7FF�FA�47�3@��EEA5;3F7�!GEF;57�A8�F:7�*GBD7?7��AGDF�A8�F:7�,@;F76�*F3F7E���
�&5F�������
�
���F7EF;8K;@9�;@�83HAD�A8�@AI�!GEF;57��?K��A@7K��3DD7FFRE�AD;9;@3>;EF�
B:;>AEAB:K�3@6�67E5D;4;@9�AD;9;@3>;E?�3E�3�?7F:A6A>A9K�3@6�D75A9@;L;@9�F:3F�;F�P53@�
F3=7�3�>AF�A8�IAD=Q�FA�67F7D?;@7�AD;9;@3>�?73@;@9�3@6�5A@FD3EF;@9�AD;9;@3>;E?�I;F:�
>;H;@9�5A@EF;FGF;A@3>;E?��5:3D35F7D;L76�3E�F:7�@AF;A@�F:3F�8767D3>�A88;5;3>E�3@6�<G697E�
E:AG>6� D7;@F7DBD7F� F:7��A@EF;FGF;A@� P;@� >;9:F� A8�?A67D@�?AD3>E� 3@6� 5A@F7?BAD3DK�
@776EQ���

26

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 	���

7B1606.9�16@0?2A6<;H06A6;4�C.?6<B@�<?646;.96@A@�.@�D299�.@�<?646;.96@A�0?6A�
60@�D5<�:.82�A56@�=<6;A������*5692�@<:2�.0.12:60�<?646;.96@A@�:.F�.?�
4B2�A5.A�A56@�=<6;A�6@�.;�<C2?@A.A2:2;A�����6A�.==2.?@�A<�0.=AB?2�=<=B9.?�
.;1�=<96A60.9�B;12?@A.;16;4@�<3�<?646;.96@:��D5605�6@�<3A2;�=<?A?.F21�.@�
.�A52<?F�A5.A�0B?A.69@�7B1606.9�<C2??2.05�.;1�=?2C2;A@�7B142@�3?<:�12�
0616;4�0.@2@�/.@21�<;�=2?@<;.9�=<960F�=?232?2;02@�����
�BA� A?2.A6;4� <?646;.96@:� .@� .� @A.;1.?1� ?B;@� 0<;A?.?F� A<� 0<::<;�

0<;02=A6<;@�<3�<?646;.96@:�.;1�2E=20A.A6<;@�<3�5<D�<?646;.96@:�@5<B91�
3B;0A6<;�� 2:/2?@�<3�A52�=B/960��=<96A606.;@��7B142@��.;1�2C2;�.0.12:�
60@�:.F�2E=20A�<?646;.96@:�A<�=?<C612�@<:2�4B61.;02�A<�7B142@H.;�2E�
=20A.A6<;�A5.A�C62D@�<?646;.96@:�.@�.�=?<021B?2��?.A52?�A5.;�.�@A.;1.?1���
'?2.A6;4�<?646;.96@:�.@�.�@A.;1.?1�6@�.�3.?�0?F�3?<:�0<::<;�2E=20A.�
A6<;@�.;1�B;12?@A.;16;4@�<3�D5.A�<?646;.96@:�6@��

�A�:.F� /2� A5.A� &.05@L@� ?2C29.A6<;� D699� 05.;42� A52� ?B92@� <3� A52�
4.:2HA5.A�<?646;.96@:�D699�/2�?20<;02=AB.96G21�.@�.�@A.;1.?1��.;1�A5.A�
0?6A6>B2@�<3�<?646;.96@:�.@�.�=?<021B?2�D699�/2�:2A�D6A5�A52�?27<6;12?�
A5.A�@B05�0?6A606@:�6@�.�0.A24<?F�2??<?��'56@�6@�;<A�A<<�16332?2;A�3?<:�5<D�
A52�A52<?F�0B??2;A9F�.11?2@@2@�:2A5<1<9<460.9�0?6A6>B2@�� .;F�<?646;.9�
6@A�A?2.A:2;A@�26A52?�/F=.@@�A52�>B2@A6<;�<3�5<D�A<�6:=92:2;A�<?646;.9�
6@:�<?�0<<8�B=�:6;6:.99F�0?.3A21�� 9.@A�:6;BA2�@B442@A6<;@�.@� A<�5<D�
7B142@�.;1�.AA<?;2F@�:.F�.==9F�<?646;.96@:�6;�A52�?2.9�D<?91���	��&A699��

�
���� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F����
��
� �$$�"7;F:����.:;FF;@9FA@���1(&(- +(2,����	1(3(" +��-31.#4"3(.-����������

����#��)�!��
����
�����
�
���P#;?;F;@9�<G6;5;3>�6;E5D7F;A@�:3E�D3D7>K�477@�A887D76�3E�
3�5A?B7>>;@9�<GEF;8;53F;A@�8AD�F:7�36ABF;A@�A8�AD;9;@3>;E?�;@�F:7�D757@F�>;F7D3FGD7�Q���

���� �$$�
1 22+$8��/$-(-&��$, 1*2� 3��$- 3$��4#("( 18�	.,,(33$$��$ 1(-&�.-�
3'$��.,(- 3(.-�.%��4#&$��,8�	.-$8�� 11$33�3.��$15$� 2��22."( 3$��423("$�.%�3'$��4�
/1$,$� 	.413�� �� ��� �������#� �&5F�� ���� �
�
��� :FFBE�		III�9D3EE>7K�E7@�
3F7�9AH	@7IE	@7IE�D7>73E7E	9D3EE>7K�AB7@;@9�D7?3D=E�E7@3F7�<G6;5;3DK�5A??;FF77�
:73D;@9�@A?;@3F;A@�<G697�3?K��P��9AA6�<G697�G@67DEF3@6E�;FRE�@AF�F:7��AGDFRE�B>357�
FA�D7�ID;F7�F:7�>3I�3E�;F�E77E�8;F�Q���2$$� +2.��#����5F;A@���/$-��$33$1�3.�3'$��$- 3$��
	.-%(1,� �4#&$� �1$33� � 5 - 4&'�� ������ ��� ���� ! ������#� ��G9�� ���� �
�����
:FFBE�		III�<G6;5;3DK�E7@3F7�9AH	;?A	?76;3	6A5	�
���
��
����


���
*F3F7��
#79;E>3FADE��
��?7D;53@��
#79;E>3F;H7��
�J�
5:3@97��
�AG@5;>���
���
"3H3@3G9:��
%A?;@3F;A@�B68��D7CG7EF;@9�5A@8;D?3�
F;A@�A8�!G697��D7FF�"3H3@3G9:�3E�*GBD7?7��AGDF�!GEF;57�3@6�3D9G;@9�F:3F�F:7@�!G697�
"3H3@3G9:�IAG>6�7@8AD57�F:7�PAD;9;@3>�G@67DEF3@6;@9�A8�F:7��A@EF;FGF;A@Q�D3F:7D�F:3@�
?3=;@9�>3I�AD�BA>;5K���

���� �$$�#77���':;>>;BE��24/1 �@AF7������3F�

�N
���D75A9@;L;@9�� ;@� F:7�8;@3>�
E75F;A@�A8�3@�3DF;5>7��F:3F�;F�;E�3�P53H73F�IADF:�@AF;@9Q�F:3F�<G697E�3D7�@AF�5ADBGE�>;@�
9G;EFE�3@6�?3K�@AF�:3H7�F:7�53B35;FK�FA�7@9397�;@�F:;E�?7F:A6�A8�AD;9;@3>;EF�3@3>KE;E���

27

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,




��� ���
���

��*�����
�����%��
��� ,)<9�����

A5?<D6;4�=?<021B?.9�0<;02?;@�A<�A52�@612�.;1�3B99F�2:/?.06;4�A52�@A.;1�
.?1�6@�.�/<91�:<C2��D5605�:.F�;<A�@6A�D299�D6A5�<?646;.96@A@�D5<�5<=2�
A5.A�A526?�@05<9.?@56=�:.F�5.C2�.;�6:=.0A�<;�A52�?2.9�D<?91�/25.C6<?�<3�
7B142@�.;1�=?.0A6A6<;2?@��

'?.;@6A6<;6;4�A<�.�@A.;1.?1�6@�.�:<C2�A5.A�&.05@�1<2@�;<A�@22:�2;�
A6?29F�D6996;4�A<�.1<=A��.@�52�16@0B@@2@�@2C2?.9�<=A6<;@�3<?�1206@6<;�=?<�
021B?2@� 6;�56@� .?A6092H.9A5<B45� A52@2�=?<021B?2@� .?2� .� 3.?� 0?F� 3?<:�
D5.A�:<@A�<?646;.96@A@�AF=60.99F�2;0<B?.42���
���BA�.@�@<<;�.@�.;F�@<?A�
<3�=?.0A60.9� 6;39B2;02�<;� 7B142@��.AA<?;2F@��<?� A52�=B/960�/20<:2@�.;�
2E=9606A�<?�6:=9621�4<.9�<3�<?646;.96@:��=?<021B?.9�0<;02?;@�@B112;9F�
/20<:2�?292C.;A���'52@2�.B162;02@�:B@A�2:=9<F�@<:2�:2A5<1�A<�:22A�
A52�@A.;1.?1�<3�<?646;.96@:��

"?646;.96@A@�.?2�A52?23<?2�923A�D6A5�.�05<602��'52F�0.;�A?2.A�<?646;.9�
6@:�.@�.�@A.;1.?1��A52?2/F�@612@A2==6;4�.�;B:/2?�<3�0?6A6>B2@�./<BA�6:�
=92:2;A6;4�<?646;.96@:��F2A�2:/?.06;4�A52�;<A6<;�A5.A�<?646;.96@:�D699�
5.C2�96AA92�6:=.0A�<;�7B142@�.;1�.AA<?;2F@�D5<�:B@A�B;12?A.82�A52�D<?8�
<3�0<;@A6ABA6<;.9�6;A2?=?2A.A6<;���9A2?;.A6C29F��<?646;.96@A@�0.;�@A608�D6A5�
<?646;.96@:� .@� .� A52<?F�<3�=?<021B?2� 3<?� 0<;@A6ABA6<;.9� 6;A2?=?2A.A6<;�
.;1�36;1�@<:2�<A52?�D.F�A<�.11?2@@�=?.0A60.9�0?6A6>B2@���&.05@�@22:@�A<�
@B442@A�A52�3<?:2?�<=A6<;��.9A5<B45�6A�6@�B;092.?�63�52�6@�D6996;4�A<�3B99F�
0<::6A����6@�.?A6092�2;1@�D6A5�@2C2?.9�@B442@A6<;@�<3�5<D�<?646;.96@:�
:.F�@A699�/2�<3�@<:2�=?.0A60.9�B@2��2C2;�63�6A�1<2@�;<A�4<�@<�3.?�.@�=?<C61�
6;4�.�@A2=�/F�@A2=�4B612�3<?�7B142@�.;1�.AA<?;2F@������*5692�2:/?.06;4�
.�A52<?F�.@�.�@A.;1.?1��?.A52?�A5.;�.�=?<021B?2��:.F�/2�B@23B9�6;�A52<�
?2A60.9�16@0B@@6<;@�<3�2A560@��@B05�.�3B99�<;�?2720A6<;�<3�6:=92:2;A.A6<;�
=?<021B?2@�:.F�;<A�@6A�D299�D6A5�7B142@�.;1�.AA<?;2F@�D5<�.?2�923A�D6A5�
0<:6;4�B=�D6A5�.�=?<021B?2�A52:@29C2@�����

�
. ������24/1 �@AF7�����3F��

N
���5A@8DA@F;@9�A4<75F;A@E�F:3F�>3IK7DE�53@@AF�G@�
67DF3=7�D;9ADAGE�:;EFAD;5�D7E73D5:�4K�@AF;@9�F:3F�<G697E�D757;H7�4D;78E�8DA?�4AF:�E;67E�
3@6�3@3>A9;L;@9�F:7�BDA57EE�A8�?3=;@9�67F7D?;@3F;A@E�D793D6;@9�BD;AD�7H7@FE��F:7�835FE�
A8�3�53E7��43E76�A@�I;F@7EE� F7EF;?A@K� FA� F:7�BDA57EE�A8�:;EFAD;5�3@3>KE;E���!����&��
$����������$����������)�����������&������������������������������� �����
���N�
����
�
���366D7EE;@9��;@�F:7�>3EF�F7@�B397E�A8�3�4AA=�3D9G;@9�8AD�AD;9;@3>;E?�
3@6�5>3;?;@9�F:3F�AD;9;@3>;EF�?7F:A6E�97@7D3>>K�>736�FA�47FF7D�AGF5A?7E��:AI�AD;9;@3>�
;E?�53@�47� ;?B>7?7@F76OI;F:�?AEF�6;E5GEE;A@�67HAF76� FA�:AI� F:7�>793>�35367?K�
IAG>6�B7D8AD?�D7E73D5:���

���� �$$�*35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F���N����
���� �$$�(#��3F���N����
���� +A�3@�7JF7@F��EG5:�>793>�35FADE�3D7�3EEG?76�FA�47�3?A@9�F:7�D7367DE:;B�A8�

EG5:�E5:A>3DE:;BO3@6�BD7EG?34>K�IAG>6�47�F:AE7�I:AE7�35F;A@E�?;9:F�47�;@8>G7@576�

28

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3



	�		-� "�
�

��
���#��������� 
���

��
����
�
�

�0.12:60�16@0B@@6<;@�<3�<?646;.96@:�A2;1�A<�129C2�6;A<�16@0B@@6<;@�
A5.A�.?2�<C2?9F�A205;60.9��A52<?2A60.9��<?�/<A5H?2;12?6;4�A52�@05<9.?9F�
<BA=BA�<3�@B05�16@0B@@6<;�.;1�12/.A2�<3�96AA92�B@2�A<�7B142@�.;1�.AA<?�
;2F@�� 92A�.9<;2� A52�=B/960�� �'?2.A6;4�<?646;.96@:�.@�.�@A.;1.?1�� ?.A52?�
A5.;�.�=?<021B?2��1<B/92@�1<D;�<;� A56@�.==?<.05� A<� A52<?6G6;4�./<BA�
<?646;.96@:��*5692�=?<=<;2;A@�<3�A56@�.==?<.05�:.F�.?4B2�A5.A�<?646;.9�
6@:�.@�.�@A.;1.?1�.C<61@�A?<B/92@<:2�>B2@A6<;@�./<BA�6:=92:2;A.A6<;��
A56@�1<2@�;<A�;202@@.?69F�3?22�<?646;.96@:�3?<:�6:=92:2;A.A6<;�0<;@61�
2?.A6<;@�� ��3A2?�.99��D52A52?�.�@A.;1.?1�:.F�/2� 6:=92:2;A21�<?�.0A21�
B=<;�6@�?292C.;A�A<�D52A52?�.�=.?A60B9.?�@A.;1.?1�6@�D<?A5�.1<=A6;4�<C2?�
<A52?@��

'52�9.?42?�=?</92:�D6A5�A?2.A6;4�<?646;.96@:�.@�.�@A.;1.?1�6@�A5.A�
1<6;4�@<�0<;@6@A2;A9F�?2>B6?2@�.C<616;4�16@0B@@6<;@�<3�=?<021B?2@�.9A<�
42A52?����C2;�/?<.1�09.6:@�./<BA�<?646;.96@:�=<6;A6;4�6;�.�42;2?.9�16�
?20A6<;�<?�=?<C616;4� ?B92@�<3� A5B:/� 3<?� 6;A2?=?2A2?@�C22?� A<D.?1@� A52�
=?<021B?.9�16@0B@@6<;�A5.A�A52�:<C2�A<�.�@A.;1.?1�6@�:2.;A�A<�/F=.@@���
"?646;.96@A@�3.02�A52�163360B9A�05<602�/2AD22;�:<C6;4�A<D.?1@�A5.A�=?<�
021B?.9�16@0B@@6<;�.;1�2;0<B;A2?6;4� A52�.00<:=.;F6;4�</720A6<;@� A<�
A526?�A52<?F�<?�@A6086;4�D6A5�A52�@A.;1.?1�.==?<.05�.;1�16C<?06;4�A526?�
A52<?F� 3?<:� A52�2C2?F1.F�=?.0A602�<3� 9.D�� �*5692� A52� 9.AA2?�.==?<.05�
:.F�/2�.002=A./92� 6;�02?A.6;�.0.12:60�0<;A2EA@�� 6A� 6@�<3� 96AA92�B@2� 3<?�
924.9�.0A<?@�D5<�D.;A�A<�8;<D�5<D�A<�6;A2?=?2A�A52��<;@A6ABA6<;��

"?646;.96@A@�.?4B2�A5.A�56@A<?60.9�3.0A@�./<BA�<?646;.9�0<;@A6ABA6<;.9�
:2.;6;4�.?2�;202@@.?F�A<�0<??20A9F�6;A2?=?2A�A52��<;@A6ABA6<;���
���<;�
C2?@29F��0?6A60@��9682�:F@293��?2@=<;1�A5.A�A52�6;C2@A64.A6<;�;202@@.?F�A<�
12A2?:6;2�@B05�3.0A@�.00B?.A29F�.;1�?296./9F�6;�B;02?A.6;��0<;A?<C2?@6.9�
0.@2@� 6@�/2F<;1� A52�0.=.06AF�<3�:<@A� 7B142@�.;1�.AA<?;2F@����� �&.05@�
09.6:@� A5.A� A?2.A6;4�<?646;.96@:�.@�.�@A.;1.?1�/?2.8@�<BA�<3� A56@�.?4B�
:2;A�0F092������C2;�63�A56@�6@�A52�0.@2��A52�0<@A�<3�/?2.86;4�3?22�3?<:�

�
4K�F:;E�E5:A>3DE:;B��53GE;@9�F:7�ID;F;@9�FA�?3=7�EA?7�6;887D7@57�47KA@6�F:7�BGD7>K�
35367?;5�D73>?����$$�';7DD7�!��*5:>39���.1, 3(5(38� -#�3'$��.+(3("2�.%��.1,���
��,��
'���#��)�!���
������N�����������67E5D;4;@9�:AI�@AD?3F;H7�>793>�F:AG9:F�P67?3@6E�
3@6�67E;D7EQ�FA�47�7@35F76�;@�F:7�PEA5;3>�D73>?Q���

���� *35:E���1(&(- +(2,���3 -# 1#� -#��1."$#41$��24/1 �@AF7����3F������
�

� �#��
�
�� �#��

29

Smith: Originalism and the Inseparability of Decision Procedures from In

Published by CWSL Scholarly Commons,




�	� ���
���

��*�����
�����%��
��� ,)<9�����

A52@2� .?4B:2;A@� .;1� 0?6A6>B2@� 6@� A5.A� <?646;.96@A� A52<?F� /20<:2@� 16�
C<?021�3?<:�=?.0A60.9�>B2@A6<;@�<3�6;A2?=?2A.A6<;�A5.A�7B142@�.;1�.AA<?�
;2F@� 3.02�� ��<?� 924.9� 6;A2?=?2A.A6<;��.;�.0A6C6AF� A5.A� 924.9�.0A<?@�:B@A�
0.??F�<BA�6;�A52�?2.9�D<?91�D6A5�@64;6360.;A�23320A@�<;�@<062AF��A56@�6@�A<<�
5645�<3�.�0<@A���"?646;.96@A@�:B@A�A52?23<?2�16@0B@@�.;1�1232;1�<?646;.9�
6@:�D6A5�.;�2F2�A<D.?1@�6A@�6:=92:2;A.A6<;�.;1�?29.A21�1206@6<;�=?<02�
1B?2@��<A52?D6@2�6A�D699�/2�<3�96AA92�B@2�A<�.;F<;2��

�

30

California Western Law Review, Vol. 58, Iss. 2 [], Art. 3

https://scholarlycommons.law.cwsl.edu/cwlr/vol58/iss2/3


	Originalism and the Inseparability of Decision Procedures from Interpretive Standards
	Recommended Citation

	44222-cwn_58-2

