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THE NEW FLORIDA APPELLATE RULES
OF PRACTICE*

LAWRENCE A. TRUETT**

The 1953 Florida Legislature enacted Chapter 28087, Laws of
Florida, pertaining to the taking of appeals on the original record.
The act authorized the Supreme Court to promulgate rules to effec-
tuate the purposes and intent of the law, and the Court proceeded to
draft a complete revised edition of its rules. The original draft was
promulgated on January 14, 1954, in a letter directed by the Clerk of
the Supreme Court to the Honorable Clarence E. Brown, Chairman,
Committee on Civil Procedure of The Florida Bar; and a hearing was
held before the Supreme Court on March 2, 1954, relative to its adop-
tion. Present at this hearing were various members of the Committee
and representatives of the Attorney General’s office. The Court took
cognizance of the various modifications and changes recommended by
the Committee, and many of these changes were incorporated in the
final draft that was adopted on July 19, 1954, and became effective
March 15, 1955.2

The new rules are adapted from, and patterned after, the rules of
the United States Court of Appeals for the Fourth Circuit. The ex-
perience of the bench and bar of that circuit having reflected the wis-
dom encompassed within the framework of these procedures, the
Florida Court has promulgated and adopted the new rules for the
purpose of facilitating the final disposition of appellate matters and
reducing the costs to the parties.

Part 1

Rules 1 through 7 relate to the internal organization and govern-
ment of the Court. They were drafted to track the 1940 amendment

*This article takes cognizance of the rules adopted by the Supreme Court
through Feb, 7, 1955.

*¢LL.B. Vanderbilt University, 1923; Assistant Attorney General, State of Florida,
1937-1943; Member, Committee on Civil Procedure, The Florida Bar; Member of
Tallahassee, Florida, Bar.

The author expresses his appreciation for the invaluable preparatory assistance
received from Mr. Justice Sebring, of the Supreme Court of Florida, and Mr. J. Ben
‘Watkins, of The Florida Bar.

1FLA. Sup. Ct. R. Prac. 50.
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to Article V, Section 4, of the Florida Constitution. These rules spell
out in detail the organization and the responsibilities of the Court
and its various associates; they are of benefit to attorneys primarily
for their informative value.

New rule 1 (4) (), (g) spells out the procedure for the assignment
and preparation of opinions by the various justices. It provides that,
within sixty days from the date of the assignment of any case to a
justice, he must have prepared his opinion, order, or judgment. If it
is not prepared within the time limit, or additional time is not se-
cured from the Court, the Chief Justice will withdraw the assignment
and reassign the case to another justice. After an opinion is prepared
by one justice, it is then submitted to the other justices of his division,
each of whom must concur, dissent, or question the opinion within fif-
teen days after its assignment to him. Obviously this rule is designed to
speed up final determination of an appeal. The intent is to be com-
mended, but it will be interesting to note the final effect.

Part 11

Rules 8 through 11 concern attorneys and their relation to the
Court. They contain one new provision to the effect that, after an
appeal or other proceeding has been filed in the Supreme Court, no
attorney other than the original attorney of record shall be permitted
to appear or to participate as an attorney for any party unless allowed
by the Court upon petition after good cause is shown. Since it is an-
ticipated that employment for compensation by a client will consti-
tute good cause and will be accepted by the Court as justification for
intervention by appellate counsel, attorneys who specialize in ap-
pellate work anticipate preparing form petitions for participation
setting forth the fact of their employment and their belief that the
appeal is meritorious and worthy of consideration.

Part 111

This portion of the new rules relates to jurisdiction of appeals.
Within rules 12 through 19 there is one departure from the prior
practice. Rule 16 clarifies and makes more definite the procedure
first promulgated by the Supreme Court in Wilson v. McCoy Manu-
facturing Company,® relating to review of compensation orders of
the Industrial Commission. This provision supersedes Chapter 28241,

269 So0.2d 659 (Fla. 1954). For a thorough discussion of this case, see Comment,
infra, at 139.

Published by UF Law Scholarship Repository, 1955



Florida Law Review, Vol. 8, Iss. 1 [1955], Art. 2
APPELLATE RULES 95

Laws of Florida,® and at the same time it effectuates the purposes
and intent of the act. Attorneys who specialize in appeals from the
Industrial Commission will find nothing new in rule 16.

Interlocutory appeals from orders or decrees in equity remain as
previously provided for.*

Parts IV anp V

Rules 20 through 26 pertain to the jurisdiction of the Supreme
Court to issue the extraordinary writs designated in Article V, Section
5, of the Florida Constitution. There have been no changes in these
procedures. Rule 1 (3) (d), however, does indicate that in the future
the Court will not favor, save in extreme emergencies, the
issuance of writs of habeas corpus by one justice; apparently, in
order to assure consistency and uniformity, the Court will insist that
these writs be issued only by a division unless a dire need for im-
medijate action exists and it is physically impossible to assemble a
division.

Rule 27 relates to certified questions. This procedure remains
substantially the same as under the old rules of practice.

Part VI

It is this section, relating to practice in the Court, in which the
first major change is found. Rule 28 is but a restatement of Section
59.45, Florida Statutes 1953, familiar to all practicing attorneys. Rule
29 likewise gives effect to existing law as set forth in section 59.09. Rule
30 is similar to Rule 1.4 (b) of the 1954 Florida Rules of Civil Proce-
dure. Rule 30 (4) authorizes proof of service to be made by certificate
rather than affidavit, as has been the rule — though not the practice —
in the past.

Rules 31 and 32 deal with assignments of error. Under the new
procedure it is thought that more emphasis will be placed upon proper
assignment of error and that failure to assign error will be ground for
the Court’s refusal to consider any contention raised in the brief or
argument. Careful consideration should be given to assignments of
error under the new procedure.

Within the confines of rules 33, 34, and 36 will be found the real
changes brought about by the new rules.

3FrA. STAT. §440.27 (1953).
4FLA. Sup. Cr. R. Prac. 14.
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Record on Appeal

Rule 33 provides for the form of the record on appeal. The ma-
jority of appeals will be prosecuted on the original record, and this
rule sets forth the details to be followed in compiling such a record.
This rule is one that has won the heartfelt appreciation and endorse-
ment of attorneys practicing in the Court of Appeals for the Fourth
Circuit. It will not be as effective in dollar savings to parties litigant
in this jurisdiction as it is in the fourth circuit, because tremendous
savings are occasioned there by elimination of the former necessity of
printing the entire record. Under the Florida practice, records con-
sist principally of testimony rather than pleadings and are generally
typewritten. The only savings to inure to parties litigant in Florida
will result from the advantage of not having to recopy the pleadings.
In some instances a stipulated record may be used as the basis of ap-
peal, and this also will appreciably reduce the costs. The Court has
indicated that the provision in the old rules for appeals by stipulated
record has been retained® in the hope that attorneys will make greater
use of this method of review. If utilized, this method will greatly aid
the Court, since it will no longer be required to sift through reams of
testimony and pleadings. Careful study and consideration should be
given to rule 33 in order that practicing attorneys and the clerks of
the respective trial courts may become familiar with the new pro-
cedure.

Under the new rules the record on appeal must be filed within
ninety days after the notice of appeal has been filed.s

Briefs and Appendices

Rule 36 concerns the form, contents, and filing of briefs; it repre-
sents a second major change in procedure. At least twenty days before
the record on appeal is filed in the Supreme Court, the appellant must
serve one copy of his brief and appendix upon the appellee. Upon
the date the record on appeal is required to be filed in the Supreme
Court, the appellant must file the original and one copy of his brief
and appendix with the Clerk of the Supreme Court, together with
proof of service of a copy upon appellee. Within twenty days after
a copy of appellant’s brief has been served upon appellee, the appellee

5FLA. Sup. Ct. R. Prac. 33 (9).
6FLa. Sur. CT. R. Prac. 33 (2).

Published by UF Law Scholarship Repository, 1955



FlorigpsamrReriovs opg.ass- 1 (1955], Art. 2 97

must serve appellant with a copy of his brief and appendix and file
the original and one copy, together with proof of service, with the
Clerk of the Supreme Court. This means that appellant’s main brief,
appellee’s brief, and the record on appeal — original record below —
will theoretically arrive at the clerk’s office on the same day. Within
ten. days after a copy of appellee’s brief has been served upon him,
appellant may serve appellee with a copy of his reply brief and file
the original and one copy, together with proof of service, with the
Clerk of the Supreme Court. The rules provide that the Court or the
Chief Justice may, for good cause shown, extend the time for filing
briefs and appendices.

The appendices represent a completely new modus operandi for
appellate practice in this state. The appendix shall contain a copy
of the order, judgment, or decree appealed from, together with any
opinion of the court or pertinent portions of any report of a master
filed in the case.” The appendix shall also contain a copy of all
material parts of the original record that the appealing party shall
desire the Court to read and consider. This means, in effect, that in
most appeals the Court should find it necessary to read only the briefs
and appendices in order to consider all matters necessary to the com-
plete determination of the points raised by the assignments of error
and argued in the briefs. Under the old rules of practice all too fre-
quently counsel sent the entire transcript of testimony to the Supreme
Court for consideration, hoping that the Court would find material
to support any contentions that counsel had overlooked or failed to
recognize. This is no longer possible; the results will depend on the
amount of skill and effort expended.

The burden and responsibility for properly presenting an appeal
is now placed squarely upon the shoulders of counsel. In no instance
should counsel copy the entire transcript of the testimony as his ap-
pendix, but be should be most careful in preparing the appendix and
should include only testimony needed by the Court for proper con-
sideration of the questions raised by the assignments of error. The
rules provide for the assessment of costs against counsel or his client
for noncompliance with these provisions. This procedure, although
not utilized in the past, will come into prominence in the near future.

Since beginning preparation of this article, the writer has been
informed that the official version of section 6 (e) of rule 36 will pro-
vide that the appendix shall contain a copy of the material portions

7FLA. Sup, CT. R. Prac. 36 (6) (€), (7) (c),(8).

https://scholarship.law.ufl.edu/fl r/vol8/iss1/2
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of the order, judgment, or decree appealed from. This will relieve
the appellant of including, in toto, orders or decrees that are too
lengthy.

Briefs shall not contain more than twenty-five pages if printed or
more than fifty pages if typewritten, exclusive of the appendices.?
The Court is empowered to allow additional length for briefs, but it
is anticipated that it will be reluctant to do so. There is no limitation
placed upon the length of appendices; but, as heretofore pointed out,
the Court very suggestively includes a provision for the taxation of
costs against any party or counsel making the record or appendix un-
necessarily lengthy.?

It is interesting to note that the section of the brief formerly called
“History of the Case” is now referred to as “Statement of the Case.”
This portion of the brief will no longer consist of a chronological
listing of the pleadings, but it should contain a short, concise, and
complete picture of what transpired in the court below. The section
of the brief formerly known as “Questions Involved” is replaced by a
portion designated as “Points Involved.” This change was designed
to relieve counsel of the almost impossible task of drafting a question —
capable of being answered in and of itself — without its becoming so
complicated as to be of no benefit to the Court or to the parties. The
new rules also contemplate that there will be a section labeled “Ap-
plicable Law,” which will contain any specific legislative act or sec-
tion of a code that might control the appeal. This will serve to pin-
point the issues and simplify the matters to be decided by the Court.
It should be noted that page references to support factual statements
appearing in the brief are to pages of the appendix and not to pages
of the original record. The only instance when reference should be
made to the original record is when a previous reference to the ap-
pendix has been questioned by opposing counsel.’®

The Honorable Claude M. Dean, Clerk of the United States Court
of Appeals for the Fourth Circuit, discusses the provisions of these
rules as utilized in that circuit relative to the preparation of the record
and briefs on appeal in two addresses in the Federal Rules Decisions.\*
These enlightening discussions and the cases cited therein furnish a
comprehensive working knowledge of the procedures. The cases cited,
it might be pointed out, deal with instances in which the court as-

8FLA. Sup. CT. R. PrAc. 36 (5) ().

9FLA. Sup. Ct. R. Prac. 47, 48.

10FLA. Sup. CT. R. Prac. 36 (6) (c).

112 F.R.D. 27 (1941); 8 F.R.D. 143 (1948).
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sessed costs against counsel or his client for failing to comply with the
rules.

MISCELLANEOUS

Rule 37 preserves the motion to quash appeal as we have known
it in the Florida practice. Rule 38 adopts the motion to affirm judg-
ment that has been used so successfully in federal court practice. Rule
39 sets forth the procedure governing motions to quash, dismiss, or
affirm. Logically, proper and timely usage of the motion to affirm judg-
ment, authorized by rule 38, will result in summary disposition of
many appeals that are without merit. This is obviously beneficial to
all concerned and will afford astute counsel an opportunity to shorten
appreciably the final consideration of many appeals that are taken
without merit or for purposes of delay.

Rule 40 sets forth in detail the procedure relative to oral argu-
ment, which remains substantially the same. Rules 41 through 48
make no major change, and rule 49 contains certain forms that have
been approved by the Court.

All original papers are returned to the trial court after the appeal
is concluded.’> This means that no longer will the justices or the at-
torneys have access to the complete record in every case by merely call-
ing at the clerk’s office at Tallahassee. The slight disadvantage re-
sulting from this new procedure is probably offset by the tremendous
saving in storage space that will result to the clerk. The experience
in the Court of Appeals for the Fourth Circuit has been, as pointed out
by Mr. Dean,®® that not a single original record has been lost or mis-
placed either in transit or in handling since the adoption of this prac-

_tice. This fact should be of sufficient significance to quell the fears of
“counsel who might be reluctant to see their original records go off
unescorted in the mails.

Rules 17 and 35 deal with criminal appeals. Inasmuch as the
Attorney General’s office represents the state in all criminal appeals,
it appears advisable to retain the established method of appeal, en-
compassing the filing of a complete transcript of record within forty
days from the day that the notice of appeal was filed. Briefs are to be
prepared as required by rule 36, but the appellant is not required
to include an appendix. If appellant does not include an appendix,
however, the appellee is prohibited from doing so. The appellant’s

12FLA, Sup. Cr1. R. Prac. 2 (7), 33 (8).
13See note 11 supra.
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brief is due thirty days after filing of the transcript of record. The
appellee’s brief is due twenty days after a copy of appellant’s brief has
been served upon him; and, if the appellant desires to file a reply brief,
it must be filed within ten days after service of appellee’s brief upon
him.

The new rules are prefaced with a topic analysis much like that
appearing in the new rules of the United States Supreme Court. There
is also a2 new word index that should materially aid those practitioners
not familiar with the rules. These two innovations are designed to
aid the attorney in his everyday work.

CONCLUSION

Only time and experience in the actual day-to-day use of these
new rules will reflect the true wisdom of their adoption. Reports from
other jurisdictions that have adopted them give ample reason for
their trial in this state.

It should be reiterated that the major departures from our present
practice are found in the manner of preparation of records on appeal**
and in the new form and content of briefs.!s Careful study of these
rules, and continued reference to them in the course of handling an
appeal, will make the transition much simpler. The clerks of the
various trial courts will be more directly affected by the changes in
the manner of preparing the record on appeal than will be the at-
torneys. It still remains the responsibility of counsel, however, to see
that rule 33 is complied with and that the record reaches the Supreme
Court in proper form within the time allowed.’s

Attached hereto is a chart showing the steps necessary to effectuate
an appeal under the new rules, the maximum time allowed for the
filing of each pleading, the place of filing, and the rule under which
the appeal is authorized. This basic table is intended to aid attorneys,
both new and old in practice, who do not have the everyday oppor-
tunity to acquaint themselves with appellate practice and procedure.

The Florida Bar should enter into the spirit that prompted the
new rules and give them a fair trial before questioning them merely
because they present several changes. A Supreme Court that last year
disposed of 1251 cases certainly deserves full co-operation in the con-
sideration and final disposition of appeals.

14FraA. Sup. C1. R. Prac. 33, 34.
15FLA. Sup. Cr. R. Prac. 36.
16FLA. Sup. Ct. R. Prac. 33 (2).
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