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Lassiter: Estimating the Monetary Value of Damages in Negligence Cases Invo

ESTIMATING THE MONETARY VALUE OF
DAMAGES IN NEGLIGENCE CASES
INVOLVING DEATH

Roy L. LASSITER, JR.*

The courts continually face the problem of establishing reasonable
damages in negligence cases involving human injury or death. In
many respects the criteria for assessing these damages are unclear, and
this has led to decisions based on inadequate data and analysis. The
courts are more informed in assessing property damage than personal
injury or death, although the conceptual bases for evaluating these
damages are quite similar. Statistical data are more readily available
and the economic analysis more widely understood in evaluating
property damage than personal injury or death.

The purpose here is (1) to present an analytic framework by
means of which monetary damages associated with the death of a
person can be determined and (2) to demonstrate the application of
this framework in estimating the economic loss incurred by surviving
family members in two of the more difficult situations, namely, the
death of (a) a married college student and (b) a non-gainfully em-
ployed housewife. No attempt will be made to evaluate consortium,
the benefits children receive from the guidance and companionship of
natural parents, or the psychological damage which results from the
loss of a member of the immediate family. No attempt is made to
evaluate damages from personal injury not resulting in death. How-
ever, the general principles developed would also be applicable to
this type of loss.

THE ANALYTIC FRAMEWORK

It is necessary to define the terms “production” and “income” be-
fore the monetary value of damages can be meaningfully established.
Production is defined in economic literature as the creation of utility.?
In this sense production does not solely involve the creation of actual
marketable goods or services, but may include the creation of any-
thing that a person will pay for, or that will prevent an expenditure.
This definition of production attributes economic significance to ac-
tivities by family members that are either salable, or prevent cost
outlays.

2B.S.A. 1953, Ph.D. 1957, University of Florida; Associate Professor of Economics,
University of Florida.

1. See BLODGETT, OUR ExpanDING EcoNomy 36 (1935).

2. Daveneort, THE EcoNoMics OF ENTERPRISE 128 (1929).

[384]
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The income concept that provides the most adequate measure of
the material well being of the family is termed “real income.” Real
income is the total goods and services available to a family unit over
a period of time and is not limited simply to the number of actual
dollars received. The contribution of any member to the family real
income may be comprised of money provided, services rendered, goods
produced, or any combination of these.

These definitions of production and income serve to provide the
basis for establishing the economic loss, or damage suffered by a family
as a result of the death of one of its members. The total monetary
value of this loss is the sum of all future money income that the de-
ceased would have provided, plus the value of all goods and services he
would have produced for family consumption. This loss of future
real income due to the death of the family member is an amount of
income that the family will simply have to forego unless compensa-
tion is provided.

The procedure for establishing the value of this loss in real in-
come is conceptually identical to that long accepted as appropriate
for use in estimating the value of land, machinery, and buildings.*
However, market prices are no longer available as a basis for assessing
the value of human beings.® Therefore, in order to estimate the mone-
tary loss to the family other data are utilized, such as:

(1) the decedent’s present and prospective cash earning
ability;

(2) the replacement cost of all services that would have been
rendered and all goods that would have been produced by the
decedent, for his family, had he lived to his actuarial life ex-
pectancy;

(3) the estimated cost of self-maintenance that the decedent
would have incurred had he continued to live his actuarial life
expectancy;

(4) the decedent’s actuarial life expectancy at the time of his
death; and

(5) the rate of discount appropriate to reduce the above
real income and costs to present values.

Selecting the correct rate of discount is difficult because of the
different interest rates on various types of securities and assets in

3. CocHRAN & BELL, THE Economics oF CONSUMPTION 23 (1956).

4. See BaBCOCK, THE VALUATION OF REAL ESTATE 129-32 (Ist ed. 1932).

5. Under a system of slavery, or voluntary lifetime indenture for lump sum
compensation, the market prices for human beings with various skills and abilities
would be directly established. For a brief discussion of the valuation of human
beings under slavery see DUBLIN & LoTHAN, THE MONEY VALUE OF A MAN 6-7 (rev.
ed. 1946). ‘
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the market-place.® If the purpose is to compensate for future real
income lost, it can be argued from an equity standpoint that the
rate of discount should be no greater than the interest rate obtainable
in the safest possible investment. The survivors should be able to
place their award in an investment that entails minimum risk of
financial loss. Thus the interest and principal required over time
to maintain real family income are most likely to be assured to
the survivors. Because interest on long-term United States Govern-
ment bonds most closely approximates a risk-free investment, it is
suggested that the rate of discount to be employed should vary directly
with and should be equal to the interest rate on long-term govern-
ment securities.

ExaMPLES
Married College Student — Male

This example assumes that the deceased student (1) was married,
and is survived by a wife and two children; (2) was twenty-three
years of age at the time of death; (3) was white, with a life expec-
tancy of forty-seven years;? (4) at the time of his death had completed
three years of a five year engineering program, at a level of achieve-
ment which would indicate a reasonable probability of successful
completion;® (5) was in good health up to the time of his death; and
(6) had earnings equal to his maintenance cost. This example also
assumes that goods and services created for family consumption by
the student were and would have continued minimal. Further, it
ignores any estate that the individual would have accumulated over
his normal life expectancy.

Determination of the loss in real income created by the death of
a family member in this category is difficult to compute due to an
absence of demonstrated earning capacity. However, this problem
leaves the conceptual framework unharmed because the value of an
income producing asset at any given instant of time is based on its
anticipated future earning capacity rather than on its past earnings.
Even had a previous earnings record been established, it could not
be used as a base for a linear projection of future earnings because

6. For an illustrative discussion of the selection of an “appropriate” rate of
discount in a different context see KRUTILLA & ECKSTEIN, MULTIPLE PURPOSE RIVER
DEVELOPMENT: STUDIES IN APPLIED ECONOMIC ANALYsIs 78-127 (1958).

7. U.S. DEP'T oF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED STATES 55
(82d ed. 1961).

8. Application to a specific situation would require that the major field of
engineering be specified, although the annual starting salaries in various engineer-
ing fields varied only about $500 in 1961. Sec NEA REesearcH Rep. 1962-R7,
EconoMmIc STATUsS OF TEACHERS IN 1961-62, at 26 (1961-62).
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of the new factor introduced by the engineering studies of the student.

Based on 1960 salary levels in the engineering profession, the
average engineer who works from age twenty-five through age sixty-
five can expect to earn $470,250 during that time.® In addition, in-
come may be anticipated after age 65 and until death that will at
least equal the average income earned by college graduates age
sixty-five and over. This would provide him with a total lifetime
income of $494,614 (see Appendix, Table I).

To determine the proportionate part of the total cost of family
operation that is properly allocable to the maintenance of the subject
student, one cannot simply divide the total budget by the number of
family members. Such items as family housing costs, family transpor-
tation costs, and the portions of the family insurance program neces-
sarily assumed by the surviving spouse will not be materially reduced
by the death of the father. Conversely, such items as food, medical
and health items, recreation, and clothing are directly related to the
number of persons in the family. However, even if one divides these
directly related costs by the number of members in the family, the
quotient probably is larger than the cost of maintenance properly
chargeable to a given family member.2® The annual average amount
needed to maintain the father of a family at the indicated income
level, according to limited budget data currently available, is $1,234
per year. Over the student’s actuarial life span this would amount
to $55,530. His anticipated lifetime earnings reduced by his antici-
pated lifetime maintenance costs would presumably be the amount
of earnings available for family utilization and for payment of personal
income taxes. In this example, the total difference amounts to
$439,084 over a forty-seven year period. The annual differences dis-
counted at four per cent have a total present value of $166,662.1* This
represents the present value of the loss in income to the family as the
result of the death of the father.

The data presented above represents the loss only in terms of
earnings at 1960 salary levels. To be realistic these should be ad-
justed to anticipate increases in salary level, for in the engineering

9. Even if it is assumed that the individual did not complete his college edu-
cation program, the average lifctime earnings of persons completing from one to
three years of college would amount to $327,402. This is determined by multi-
plying the annual income of persons twenty-five years of age and older with these
educational qualifications by the life expectancy in the particular example. The
annual income estimate was obtained from Miller, The Money Value of an Educa-
tion, 5 OccuPATIONAL OUTLOOK Q. 3 (1961).

10. For a more extended discussion of the problem of measuring maintenance
cost sece Weisbrod, The Valuation of Human Capital, 69 J. Por. Econ. 428-31 (1961).

11. The yield to maturity on United States Treasury Bonds, 3%'s 11/15/98
was 8.97% as of August 29, 1962. See Closing Trading Quotations, U.S. Treasury
Bonds & Notes, Aug. 31, 1962. This yield was rounded to 4% in the examples.

https://scholarship.law.ufl.edu/flr/vol15/iss3/4
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profession salaries have increased appreciably since World War 1I,
and further increases are expected. An official source indicates:12

“The outlook is for continued rapid expansion of the engi-
neering profession, both through the mid-1960’s, and over the
long run. Engineering has been one of the fastest growing pro-
fessional occupations in the United States in the past 50 years,
and there is every indication that the demand for engineers
will continue to grow. Besides the engineers needed to fill new
positions, thousands more will have to be trained annually
to replace those who transfer to other occupations, retire, or
die. . . . Despite the anticipated growth in demand for engi-
neers, little or no increase in the annual number of engineer-
ing graduates is expected until the mid-1960’s. . . . For engi-
neering graduates with ability and thorough training, there is
every reason to believe that employment opportunities will re-
main very good for many years to come.”

When 1960 salary levels are adjusted so as to estimate future in-
creases, using as a basis, changes that occurred in the decade of the
1950’s, the total lifetime earnings figure in this example becomes
5897,162 (see Appendix, Table II). When retirement income is also
adjusted to anticipate increases, using as a basis the average increase
in individual income after age sixty-five in the Post-World War II
period, the total estimated lifetime earnings become $953,922. Main-
tenance costs must also be adjusted to reflect both increases in price
levels and increases in consumption incidental to the indicated antic-
ipated rise in family income. By using historic rates of increase in
prices of consumer goods, and by estimating the increased consump-
tion chargeable to the father as family income increases above these
1960 income levels, the estimated actuarial lifetime maintenance
costs chargeable as the father’s increment are raised to $146,707. The
father’s contribution to the family income before taxes then becomes
$807,215. This amount as distributed over time has a present value
of $300,143.

From this example it is obvious that the individual's anticipated
contribution to his family is determined by the extrapolation of
known salary levels and maintenance costs. Failure to base decisions
in negligence cases on the best available statistics and on sound pro-
jections therefrom may cause a serious deterioration of the family’s
economic position from the position it would have enjoyed had the
deceased lived his normal life span.

12. U.S. DEP’T OF LABOR, BULL. 1300, OccuPATIONAL OuUTLOOK HAnDBOOK 103-04
(1961).
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Non-Gainfully Employed Housewife

This example hypothesizes the death of the mother. It will be
assumed that (1) the mother was a white, non-gainfully employed
housewife, thirty-six years of age at the time of death; (2) the one
surviving child, age six, will leave home at age eighteen; and (3) the
husband, age thirty-seven, has a life expectancy of thirty-four years.

This type of loss must be measured indirectly because the mother’s
contribution to the real income of the family results from services
rendered and goods produced. The loss must be predicated on the
cost of replacing the services that would have been rendered to the
family by the mother during her actuarial life expectancy. Such re-
placement is necessary if the family is to maintain its real income
position. The estimate made here is designed to replace completely
the mother’s services in her various capacities as a manager of house-
hold affairs, as a governess, and as a domestic servant.

A study by the Bureau of Home Economics, United States De-
partment of Agriculture, classifies activities of a housewife into the
following categories: preparing meals; cleaning and care of the house;
clearing away meals, including dishwashing; mending and sewing;
laundering; care of the family; purchasing and management; other
homemaking tasks; work in connection with the farm enterprise or
family business; and other activities.’* According to these data the
average housewife devotes 205,000 hours between the ages of twenty
and sixty to homemaking tasks alone (exclusive of time devoted to
other activities and to work in connection with the family business).
Over the forty-year period this averages 5,125 hours per year, 99 hours
per week, and 14 hours per day.** Working hours are not evenly dis-
tributed over the life of the housewife because time demands are
heaviest when children are living at home, and slacken after the chil-
dren grow up and become independent.’s

Under present and projected labor market conditions, at least two
full-time persons are required to completely replace the mother’s
services until the child leaves home, and one full-time person is re-
quired thereafter throughout the husband’s life. Within limits, the
number of children in the family will not affect the numerical re-

13. What You Do With Your Time, distributed by G. Kendall, Home In-
dustries and Marketing Specialist, and B. J. Carter, Home Improvement Specialist,
Florida State University, Tallahassee, Florida (May 1958).

14, This amount of time devoted to homemaking duties is consistent with
other studies. See David, Man’s Best Investment — His Wife, The American Home
35 (Jan. 1959). David states: “Studies at universities and research centers show
that the average mother of growing children works from 80 to 100 hours a week,
including child supervision.”

15. NickeELL & DORSEY, MANAGEMENT IN FAmiLy Livine 101-02 (3d ed. 1960).

https://scholarship.law.ufl.edu/flr/vol15/iss3/4
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placement personnel requirements, but the necessary qualifications
of and the rate of compensation for such employees will increase with
the number of children.

The basic position requirements need not be filled with persons
of equal qualifications, for only one person will be required to man-
age the household and care for the family, while the other will per-
form only the more menial tasks. The requisite qualifications of a
person selected to assume the role of household manager and to
provide for the general care of the family most closely approximate
the job description of a governess.

The DicTioNaRY OF OcCCUPATIONAL TITLES describes the more
pertinent of the duties and qualifications of a governess as follows:
““T'akes charge of children in a private home, supervising their recrea-
tion, diet, health, deportment, and education. . . . Takes necessary
disciplinary measures to control children’s behavior. Must be able to
cope with behavior problems, and to devise means for solving them.”¢

In addition to the basic personnel requirements, additional re-
placement help must be made available to provide permanent em-
ployees with time off, vacations, and sick leave. Adequate allowances
for such replacement help must be made to minimize the turnover of
basic employees.}” Provision for two days off each week, for two weeks
vacation, and for two weeks sick leave should create sufficiently de-
sirable employment conditions to minimize the disruption to the
family that would be caused by repeated turnovers of basic employees.

Little information is available from official statistical sources re-
garding the annual average compensation of a governess. However,
on the basis of the qualifications and duties described above, the
average compensation for school teachers might be considered as com-
mensurate with these qualifications. In 1960 the annual average
salary of school teachers was $5,236.1% This salary level is consistent
with the mean salary for executive housekeepers, another comparable
occupation.®

16. 1 U.S. DEP'T OF LaBoR, DicTioNARY OF OccUPATIONAL TITLES 617 (2d ed.
1949).

17. Labor turnover is high in the domestic service occupations. See Occu-
PATIONAL OUTLOOK HANDBOOK, supra note 12. This bulletin states: “Turnover is
high in these occupations [domestic service] for several reasons — the high pro-
portion of women, especially in private household work, the many temporary and
part-time jobs, and the relatively low rates of pay. Turnover will no doubt con-
tinue high because of these factors, and will result in many thousands of job
openings each year.” Id. at 321.

18. NEA REeseArcH Rep. 1961-R4, Econoyic STATUs OF TEACHERs 41 (1960-61).

19. See OccuraTiONAL OUTLOOK HANDBOOK, supra note 12. “The annual salaries
of executive housekeepers typically ranged from $3,600 to $8,000 in 1958 . . . .
Most hotel housekeepers are furnished with rooms in the hotel, meals, laundry, and
other services, in addition to their salaries. Id. at 636.

Published by UF Law Scholarship Repository, 1962
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The annual cash earnings of full time domestic servants are re-
ported by the United States Department of Commerce. In 1960 the
annual average earnings in the United States of this class of employee
amounted to $2,336.20

If it is assumed that 1960 wage levels will remain constant over
the thirty-four period, then the total cost of completely replacing the
wife’s services will amount to $198,547 (see Appendix, Table III).
This amount is determined as follows: $84,192 for governess and
governess’ replacement salaries for twelve years; $3,279 for employer’s
social security contribution on the governess and governess-substitute
salaries for twelve years; $106,420 for domestic servant and domestic
servant-substitute salaries for thirty-four years; and $4,656 for em-
ployer’s social security contribution on the domestic servant and re-
placement salaries for thirty-four years. The present value of such total
expenditures at four per cent over this time period amounts to
$152,450.

Salaries of both school teachers and domestic servants have, how-
ever, risen considerably over the past thirty years, and this trend is
expected to continue. Between 1929 and 1959 the pay of teachers in-
creased from $1,400 to $5,012 per year, a compound rate of increase
of 4.3 per cent.?* During the same period the annual cash earnings of
full-time domestic servants increased from $731 to $2,190, an annual
rate of increase of 3.7 per cent. These increases have been greater
than increases in the general price level. The annual rate of in-
crease in consumer prices during this time was only 1.8 per cent.
Other researchers have found comparable increases. Stigler, for ex-
ample, indicates increases in earnings of domestic help between 1889
and 1950, that would, in total, amount to 523 per cent.?? Ferber
testified before the Joint Economic Committee of the United States
Congress that the price of domestic service increased 7.7 per cent
annually between 1936 and 1950, and 3.6 per cent per year between
1950 and 1958.23

If the salaries of the governess and domestic servant are projected
at rates slightly below the actual rate of increase between 1929 and
1959 (that is, at 4% per cent and 3% per cent, respectively) the
total cost of replacing the wife’s services will be $321,970 (see Appen-

20. U.S. DEr’r OF COMMERCE, SURVEY OF CURRENT BUsINEss 27 (July 1961).
21. The compound rate of increase is determined:

i = 304/ ™ Salary in 1959
Salary in 1929

292. STIGLER, TRENDS IN EMPLOYMENT IN THE SERVICE INDUSTRIES 94 (1956).
23. Hearings Before the Joint Economic Committee, 86th Cong., st Sess., pt. 8,
at 2660 (1959).

https://scholarship.law.ufl.edu/flr/vol15/iss3/4
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dix, Table IV).2t The present value of the total expenditures over
time, at four per cent, amounts to $228,109.

If allowance for the replacement cost of the wife’s services is
based on the assumption that 1960 salary levels will remain constant,
and if the projected cost increases are actually experienced, the
family would then find it necessary to pay out $123,423 more than
was awarded to replace the wife’s services. This amount of additional
expense distributed over time would have a present value at four
per cent of $75,659 (5228,109 minus $152,450).

SumMMARY AND CONCLUSIONS

The contributions of an individual to family material well-being
may consist of money income provided, goods produced, services
rendered, or some combination thereof. Thus it becomes necessary
to recognize all efforts of the member that contribute to real family
income to assess properly the economic loss suffered by the family as
the result of the death of that member.

The economic value of the individual to the family unit can be
assessed as the discounted value of the reduction in real income re-
sulting from the death of the family member. When the major con-
tribution of a family member is money earnings, the present value
of this individual to the family is measured by discounting the an-
ticipated future earnings. Similarly, when the individual’s contri-
bution is in the form of goods produced, or services rendered for
family consumption, the present economic value of the family mem-
ber is the discounted anticipated cost of replacing the goods or ser-
vices that the deceased individual could have otherwise been expected
to produce. Money income constitutes only a part of family real
income, and the value of goods produced and services rendered by
a single member may well exceed the money income of the family
unit.

The rate of discount to be employed in determining the present
value of future income is that which will allow the utmost financial
safety to the surviving family members. This will provide maximum
assurance that the income and principal will be sufficient to provide
real family income equal to the level anticipated had the deceased
lived to his full life expectancy.

The data employed to estimate money earnings or the cost of re-

24. It will be noted that no deduction was made for the mother’s maintenance
cost. In this example it was assumed that the deduction would be offset by in-
creases in costs to provide: (1) quarters for household employees; (2) food and
other perquisites to household employees; (3) advertising costs to obtain household
employees; and (4) increased liability insurance so as to provide coverage for
increased risk to the family as a result of employer’s liability.

Published by UF Law Scholarship Repository, 1962
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placement should be taken from reliable sources, and in a society
characterized by high population mobility such data should be na-
tional in character. In some cases the lack of data pertaining to
earnings in specific occupations may force the use of data from
closely related occupations. In applications to specific cases in which
deviations from average earning capacity are actually found, the
basic data relating to earnings should be modified to reflect these
deviations.

Projection of anticipated future levels of earnings or costs must
take cognizance of changes in the economy generally and the occu-
pations in question specifically. If anticipated changes take place, and
if allowance is not made for these changes, the real income position
of the surviving family members will seriously deteriorate.

https://scholarship.law.ufl.edu/flr/vol15/iss3/4
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APPENDIX
TABLE I

LIFETIME EARNINGS OF AN ENGINEER GRADUATING AT AGE 25 AT
1960 SALARY LEVELS, MAINTENANCE COST AT 1960 COST LEVELS &
PRESENT VALUE OF EARNINGS LESS MAINTENANCE COST

Present Value

of Earnings
Earnings Less Less Main-

Annual Maintenance  Maintenance tenance Cost

Year Age Earningsa Costb Cost @ 4 Per Cent
1 23 S ¢ S 0 S 0
2 2+ 0 0
3 25 1,234 5,066 4,504
4 26 1,234 5,491 4,694
5 27 1,234 5,891 4,842
10 32 1,234 7,666 5,179
15 37 1,234 9,091 5,048
20 42 1,234 10,196 4,653
25 47 1,234 10,971 4,115
30 52 1.234 11,146 3,437
35 57 1,234 11,046 2,799
40 62 1,234 10,941 2,370
43 65 1,234 10,941 2,206
44 66 1,234 4,857 865
47 69 1,234 4,857 769
Total* $494,614 $55,530 $439,084 S$166,662

*Totals include amounts for omitted years.

aSource: Median earnings of engineers by years since baccalaurcate degree ob-
tained from NEA RrsearcH RFpr. 1962-R7, EconoMic STATUs OF TEACHFRS, 1961-62,
at 28 (1962). Interpolations were made by the author.

bSource: Estimated from budget data presented for salaried junior professional
and executive personnel in QuaLity & Cost BUDGET FOR Two INcoMmE LevELs 17,
at 56-57 (1952).

cEarnings as a student assumed to be equal to maintenance costs.

dRetirement income estimate is annual average income for college graduates 65
years of age and over as determined by Miller, Income in Relation to Education, 50
AM. Econ. REev. 966 (1960).

Published by UF Law Scholarship Repository, 1962
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TABLE IX

LIFETIME EARNINGS OF AN ENGINEER AT PROJECTED SALARY LEVELS,
MAINTENANCE COST AT PROJECTED COST LEVELS, & PRESENT
VALUE OF EARNINGS MINUS MAINTENANCE COST

Present Value

of Earnings
Earnings Less  Less Main-

Annual Maintenance  Maintenance  tenance Cost

Year Age Earningsa Costb Cost @ 4 Per Cent
1 23 - JR— v $§— § e
2 24 — — — —
3 25 6,942 1,300 5,642 5,016
4 26 7,787 1,323 6,464 5,525
5 27 8,569 1,346 7,218 5,933
10 32 13,274 1,736 11,538 7,795
15 37 17,563 2,410 15,153 8,414
20 42 22,184 3,136 19,048 8,693
25 47 26,485 3,833 22,652 8,497
30 52 27,895 4,167 23,728 7,316
35 57 28,260 4,378 23,882 6,052
40 62 29,140 4,671 24,469 5,097
43 65 31,243 5,059 26,184 4,848
44 66 13,917¢ 3,226 10,691 1,903
46 68 14,281 3,373 10,908 1,796
47 69 14,463 3,447 11,016 1,744
Total* $953,922 $146,707 $807,215 $300,143

%Totals include amounts for omitted years.

aSource: Same as Table I except that basic data are adjusted for annual average
increases in earnings by years of experience for the period 1953-1960.

bSource: Table I. Maintenance cost is adjusted upward by the rate of increase
in consumer prices for the period 1929-1959 plus 13 per cent of excess of salary
minus cost of basic maintenance over the basic budget of $9,742.

cSource: Table I. Income adjusted by the average annual increase in income
of persons in this age and education category for the period 1946-1958.

https://scholarship.law.ufl.edu/flr/vol15/iss3/4
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