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I. THE NEED FOR ALTERNATIVE DISPUTE RESOLUTION PROCEDURES

A. Introduction

Labor-management dispute resolution in the public sector provides a fertile
testing ground for alternative dispute resolution procedures. The settlement of
labor disputes in the private sector largely has been achieved by self-help with
only limited governmental or third-party intervention. In contrast, experimen-
tation with mediation, fact-finding, arbitration and other third-party alternatives
has dominated the concern over public sector bargaining laws.

This article will evaluate legal doctrinal developments in impasse resolution
during the first decade of experience under the Florida Public Employees Re-
lations Act (PERA);' provide a normative assessment of dispute resolution pro-
cedures under the PERA; and examine special master proceedings as a "process,"
as compared to litigation and labor arbitration forums. Finally, building upon
the first three aspects of this study, the article will propose methods of improving
the current procedures.

Judicial intervention seldom provides a satisfactory resolution in labor dis-
putes.2 In "rights" disputes, when management and labor disagree over the
interpretation of collective bargaining agreement terms, the preferred method
of dispute resolution is grievance arbitration - the "industrial system of self
government" so richly lauded by Mr. Justice Douglas in the Steelworkers Trilogy.3

Arbitration used as an alternative to litigation or strikes is almost uniformly
accepted in contemporary private sector labor relations, and increasingly ac-
cepted in the public sector. Instead of leaving grievance arbitration to the vi-
cissitudes of collective bargaining under the new Public Employees Relations
Act, passed in 1974,4 the Florida legislature required that all public sector

1. 1974 Fla. Laws 100 (codified as amended at FLA. STAT. 5 447.201-.609 (1985)).
2. In United Steelworkers of Am. v. Warrior & Gulf Navigation Co., 363 U.S. 574 (1960),

Justice Douglas commented upon the inadequacy of judicial dispute resolution as compared to
arbitration of labor contract grievances, stating:

The labor arbitrator is usually chosen because of the parties' confidence in his knowledge
of the common law of the shop and their trust in his personal judgment to bring to bear
considerations which are not expressed in the contract as criteria for judgment.... The
ablest judge cannot be expected to bring the same experience and competence to bear
upon the determination of a grievance because he cannot be similarly informed.

Id. at 582.
3. United Steelworkers of Am. v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960);

United Steelworkers of Am. v. Warrior & Gulf Navigation Co., 363 U.S. 574 (1960); United
Steelworkers of Am. v. American Mfg. Co., 363 U.S. 564 (1960).

4. FLA. STAT. § 447.201-.609 (1985).

3

Vause: Impasse Resolutions in the Public Sector--Observation on the Firs

Published by UF Law Scholarship Repository, 1985



UNIVERSITY OF FLORIDA LA W REVIEW

collective bargaining agreements contain a grievance procedure terminating in
binding arbitration.'

In contrast, no single third-party procedure has received such widespread
acceptance in the resolution of "interest" disputes. Such interest disputes involve
collective bargaining disagreements taken to impasse when the parties are unable
to negotiate settlement of prospective terms for a new or modified collective
bargaining agreement. In private industry, interest disputes may be resolved
by economic warfare, with the combatants in this labor-management struggle
employing the self-help weapons of primary strikes, pickets, boycotts, lockouts
and unilateral action by management. While the National Labor Relations Board
(NLRB) and the courts regulate the use of these weapons, the tactics remain
legally acceptable responses in private sector labor disputes. Frequently, the
mere availability of such economic weapons, which may be used after an impasse
is reached in bargaining, provides sufficient motivation to produce settlements
without actual deployment of the weapons.

When strikes and related economic weapons are used, however, societal costs
can be quite high. Under the traditional view, both courts and legislative bodies
have considered the costs too high when applied to public sector employment.
Under the common law, strikes by public sector employees were almost uni-
formly condemned.6 Some state courts have perpetuated the view that, absent
specific legislative authorization, state and local government agencies lack legal
authority to negotiate collective bargaining agreements with employee organi-
zations.7 In a similar vein, the Florida Attorney General stated in 1944 that:

[N]o organization, regardless of who it is affiliated with, union or non-
union, can tell a political sub-division possessing the attributes of sov-
ereignty, who it can employ, how much it shall pay them, or any other
matter or thing relating to its employees. To even countenance such
a proposition would be to surrender a portion of the sovereignty that is
possessed by every municipal corporation and such a municipality would
cease to exist as an organization controlled by its citizens, for after all,
government is no more than the individuals that go to make up the
same and no one can tell the people how to say, through their duly
constituted and elected officials, how the government should be run under
such authority and powers as the people themselves give to a public
corporation such as a city."

Because public employees are exempt from provisions of the National Labor
Relations Act (NLRA), 9 their bargaining rights, if any, must spring from state

5. Id. § 447.401.

6. A lengthy recitation of slate court opinions supporting the public sector strike prohibition
may be found in Anderson Fed'n of Teachers, Local 519 v. School City of Anderson, 252 Ind
558, 251 N.E.2d 15 (1969), cert. denied, 399 U.S. 928 (1970).

7. See, e.g., Mugford v. Mayor & City Council, 185 Md. 266, 270, 44 A.2d 745, 747
(1946).

8. 11943-19441 FLA. ATT'y GEN. BIENNIAL REP. 391, 391, reprinted in C. RYHNE, LABOR

UNIONS AND MUNICIPAL EMPLOYEE LAW 252-53 (1946).
9. National Labor Relations Act § 2, 29 U.S.C. § 152 (1982).
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law. The doctrine of sovereignty, which provided the major obstacle to public
employee collective bargaining, gradually has been eroded by state courts even
in the absence of legislative authorization of collective bargaining.10 In 1957,
the Florida Supreme Court commented on the sovereignty doctrine in the con-
text of municipal tort liability, comparing a city to a large business institution:
"To continue to endow this type of organization with sovereign divinity appears
to us to predicate the law of the Twentieth Century upon an Eighteenth Century
anachronism.'""

State legislatures during the last two decades increasingly have recognized
the societal benefits of freedom of association and collective bargaining for public
employees. Since the adoption of the first public sector bargaining act in Wis-
consin in 1959,12 forty-five states and the District of Columbia have enacted
laws providing at least a modicum of collective bargaining rights for certain
public employees.' 3 This trend has been accompanied by continuing debate over
how meaningful collective bargaining may be ensured while the common law
prohibition against public employee strikes is retained. Although some states
simply have decided to resolve the issue by abandoning the common law pro-
hibition and permitting such strikes,' 4 the preferred approach has been to seek
alternative third-party procedures of impasse resolution as substitutes for the
strike. Although state legislatures generally have shown reluctance to surrender
the ultimate unilateral decision-making powers of governmental empoyers, com-
pulsory binding arbitration for certain issues or employee groups has been adopted
by a substantial number of states.' 5 The more popular forms are advisory ar-
bitration, fact-finding, mediation or some combination or variation of those
alternatives.

B. Survey of State Law Trends

1. Mediation

Most states, including Florida, provide for mediation as the initial step
toward resolving an impasse in public employee bargaining.' 6 Mediation is usu-

4

10. See, e.g., Norwalk Teachers' Ass'n v. Board of Educ., 138 Conn. 269, 276, 83 A.2d
482, 485 (1951).

11. Hargrove v. Town of Cocoa Beach, 96 So. 2d 130, 133 (Fla. 1957).
12. 1959 Wis. Laws ch. 509.
13. The full texts of the'statutes are reproduced in [1985] Gov'T EMPL. REL. REP. (BNA)

pt. 51.
14. See, e.g., ALAsKA STAT. § 23.40.200 (1981); HAWAn REV. STAT. § 89-12 (1976); MINN.

STAT. ANN. S 179A.18 (West Supp. 1985); MONT. CODE ANN. § 39-31-201 (1983); OR. REV. STAT.

§ 243.726 (1983); PA. STAT. ANN. tit. 43, § 1101.1003 (Purdon 1979); VT. STAT. ANN. tit. 21,
1730 (1978); Wis. STAT. ANN. § 111.77 (West 1974).

15. For a survey of legislation establishing compulsory and/or voluntary binding arbitration,
see generally McAvoy, Binding Arbitration of Contract Tems: A New Approach to the Resolution of Disputes
in the Public Sector, 72 CoLuM. L. REV. 1192 (1972).

16. E.g., AL sKA STAT. § 23.40.190 (1984); CAL. GOV'T CODE § 3505.2 (West 1980); CONN.

GEN. STAT. ANN. § 7-472 (West 1972); DEL. CODE ANN. tit. 19, § 1310 (1979); FLA. STAT. §
447.403 (1981); HAwAI REV. STAT. § 89-11(1) (1976); IDAHO CODE § 33-1274 (1981); ILL. ANN.
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ally initiated upon the request of either party. California requires both parties
to request the service.' 7 Michigan has a unique clause that allows a majority
of the affected group's employees to petition the state employment relations
commission for mediation." This option is available only when a representative
has not been designated."9

Generally, one mediator is chosen, either by agreement of both parties or
by the state board responsible for enforcing the statute. Maine 0 and Idaho2'
provide for one or more mediators. Mediators are chosen from a variety of
sources. For example, Alaska,2 Kansas2 and Tennessee 4 call for use of the
Federal Mediation and Conciliation Service (FMCS). Indianad2 and Illinois"

have a full time staff of professional mediators. Connecticut, 27 Indiana,2s Maine,2 9

and New Jersey"' create a privilege for any information disclosed to a mediator
by either party. At the other extreme, Minnesota law requires mediation sessions
to be open to the public."

Only nine statutes specifically assign the cost of the mediation process to
the parties. "I Tennessee places the financial burden upon the party requesting
mediation." ' The remaining statutes are equally divided in assessing the cost;
four require the parties to share costs' 4 equally, while four place the burden
on the appropriate state agency."

STAT. ch. 48, S 1612 (Smith-Hurd Supp. 1985); IND. CoDE ANN. S 20-7.5-1-13 (Burns 1975); IowA

CODE § 20.20 (1974); KAN. STAT. ANN. § 75-4332(a) (1977) (public employees); ME REV. STAT.

ANN. tit. 26, § 965 (Supp. 1985); Mo. ANN. CODE art. 89, § 3 (1973); MASS. ANN. LAWS ch.

150E, § 9 (Michie/Law Coop. Supp. 1985); 3 N.M. PuB. PERSONNEL ADMIN. (P-H) § 35,014
(1979); N.Y. Civ. SERV. LAW § 209 (Consol. 1983); N.D. CENT. CODE § 34-11-02 (1980); PA.

STAT. ANN. tit. 43, § 1101.801 (Purdon Supp. 1985); TENN. CODE ANN. § 49-5-613(a) (1983);
TEx. LAB. CODE ANN. § 5145c-1(9) (Vernon Supp. 1981); VT. STAT. ANN. tit. 3, 5 925(c) (1977).

17. CAL. GoV'T CODE § 3505.2 (West 1980).
18. MicH. COMP. LAWS ANN. 9 423.207(1) (West 1978).
19. Id.

20. ME. REV. STAT. ANN. tit. 26, 5 965.2 (Supp. 1984).
21. IDAHO CODE § 33-1274 (1981).
22. ALASKA STAT. § 14.20.570 (1981).
23. KAN. STAT. ANN. § 72-5427 (1980).
24. TENN. CODE ANN. § 49-5-613(a) (1983).
25. IND. CODE ANN. § 20-7.5-1-13 (Burns 1975).
26. ILL. ANN. STAT. ch. 48, § 1612 (Smith-Hurd Supp. 1984).
27. CONN. GEN. STAT. ANN. § 31.96 (West Supp. 1983).
28. IND. CODE ANN. § 20-7.5-1-13 (Burns 1975).
29. ME. REV. STAT. ANN. tit. 26, § 979-D(2)(D) (Supp. 1984).
30. N.J. STAT. ANN. § 34:1:'A-16(h) (West Supp. 1985).
31. MINN. STAT. ANN. 5 179A.14 (West Supp. 1985).
32. E.g., ALASKA STAT. 5 09.43.100 (1983); CAL. GOV'T CODE 5 3518 (West 1980); CONN.

GEN. STAT. ANN. § 7-474(k) (West Supp. 1985); DEL. CODE ANN. tit. 14, 5 4010 (Supp. 1984);
ILL. ANN. STAT. ch. 48, § 1608 (Smith-Hurd Supp. 1985); NEv. REV. STAT. 5 288.190 (1983);
N.J. STAT. ANN. § 34:13A-16(f)(6) (West Supp. 1985); TENN. CODE ANN. § 49-5-613(a) (1983);
WASH. REV. CODE ANN. § 41.59.120 (Supp. 1985).

33. TENN. CODE ANN. § 49-5-613(a) (1983).
34. ALASKA STAT. § 09.43.100 (1983); CAL. GOV'T CODE § 3518 (West 1980); CONN. GEN.

STAT. ANN § 7-474(h) (West Supp. 1985); NEv. REV. STAT. 288.190 (1983).
35. DEL. CODE ANN. tit. 14 § 4014(d) (Michie Supp. 1984); ILL. ANN. STAT. ch. 48, 5 1608

(Smith-Hurd Supp. 1985); N.J. STAT. ANN. § 34:13A-16(0(6) (West Supp. 1985); WASH. REV,

CODE ANN. § 41.59-120 (Supp. 1985).

[Vol. XXXVII
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Mediation procedures generally are the least detailed of the statutory steps
of impasse resolution. Most states proceed to the next step in their established
processes after a short period of mediation. Fact-finding is the most common
second stage, although an exception is frequently made in statutes pertaining
to fire fighters, where the parties proceed directly to arbitration.3 6

2. Fact-Finding

Most states and the District of Columbia also provide for the use of fact-
finding in impasse resolution.3 7 Typically, fact-finding is initiated once mediation
has failed. Other common characteristics of the statutes include a requirement
for a determination of the existence of an impasse, a procedure for selecting
the fact-finder or panel members, and a grant of authority to the panel to hold
hearings, issue subpoenas and obtain documents. Some statutes also provide
factors to be considered in making recommendations. Usually the statute pro-
vides a timetable for hearings, subsequent reports, and release of the recom-
mendations to the public. In all instances, the statutes make fact-finders'
recommendations non-binding. Generally, the statute also describes the next
and final step in the process and assesses the costs of the fact-finding procedure.

Within the general framework described above, a wide variety of procedures
exists. Fact-finding is commonly employed as a second step in the impasse
resolution process, but at that point uniformity stops. Most states allow the
parties to declare that an impasse exists and to call on the state public employees
relations board to initiate fact-finding. Vermon s and Kentucky39 require that
the mediator certify the existence of an impasse; Wisconsin requires the state
Employment Relations Commission to investigate whether a deadlock exists.41

The Oregon Public Employee Relations Board may initiate fact-finding on its
own motion "if it deems it appropriate and in the public interest."14' In North
Dakota, the public employer or the employee organization must decide by a

36. See, e.g., N.Y. CIv. SERV. LAw § 209(4)(b) (McKinney 1983).
37. E.g., CAL. Gov'T CODE S 3548.1 (West Supp. 1985); CONN. GEN. STAT. ANN. § 7-473

(West Supp. 1985); DEL. Cos ANN. tit. 14, § 4010 (Supp. 1984); FLA. STAT. 5 447.403 (Supp.
1984); GA. CODE ANN. 5 34-2-6(5) (1982); HAWAI REV. STAT. § 89-11 (1976); IDAHo CODE § 44-
1805 (1977); ILL. ANN. STAT. ch. 48, 9 1613 (Smith-Hurd Supp. 1985); IND. CODE ANN. 5 20-
75-1-13 (Bums 1975); IOWA CODE ANN. § 20.21 (West 1978); KAN. STAT. ANN. S 75-4332 (1984);

Ky. REV. STAT. § 345.080 (1983); ME. REv. CODE ANN. tit. 26, § 1285(3) (Supp. 1984); MASS.
ANN. LAWs ch. 150E, 5 9 (Michie/Law. Co-op Supp. 1985); MONT. CODE ANN. § 39-31-308 (1983);
NEB. REV. STAT. § 48-816 (1984); NEv. REV. STAT. § 288.200 (1983); N.H. REV. STAT. ANN. S

273-A:12 (Supp. 1983); N.J. STAT. ANN. § 34:13A-16(b) (West Supp. 1985); 3 N.M. PuB. PER-
SONNEL ADMIN. (P-H) § 35,014 (1979); N.Y. Civ. SERV. LAW § 2093(b) (McKinney 1983); N.D.
CENT. CODE 5 15-38.1-13 (1981); OQao REV. CODE ANN. 5 4117.14 (Page Supp. 1984); OKLA.
STAT. ANN. tit. 70, 5 509.7 (West 1972); OR. REV. STAT. § 243.712 (1983); PA. STAr. ANN. tit.
43, § 1101.802 (Purdon Supp. 1985); R.I. GEN. LAws § 36-11-8 (1984); TENN. CODE ANN. § 49-
5-613(b) (1983); VT. STAT. ANN. tit. 3, 5 925(b) (Supp. 1984); WASH. REV. CODE ANN. § 41.59.120
(Supp. 1985); Wis. STAT. ANN. 5 111.88 (West 1974).

38. VT. STAT. ANN. tit. 3, § 925(b) (Supp. 1984).
39. Ky. REV. STAT. § 345.080(2) (1983).
40. Wis. STAT. ANN. S 111.88(2) (West 1974).

41. OR. REV. STAT.; S 243.712(2)(b) (1983).

19851
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vote of its membership that the dispute cannot be settled amicably prior to
petitioning the mediation board.4 2

The states are divided on the structure of the fact-finding panel. Sixteen
states authorize a three-person panel. 4

' The tripartite panel may be chosen from
a list of qualified persons maintained by the state board,4 the FMCS or Amer-
ican Arbitration Association (AAA).4 Other states allow each party to choose
one member with the chairman selected either by agreement between these two
members or by the appropriate state agency.4" Where a single fact-finder is
used, most statutes require the state agency to submit a list of three or five
names to the parties who alternatively strike the ones that are unacceptable.4 7

The Indiana Education Employment Relations Board has established a per-
manent staff of fact-finders who serve whenever the parties go past the mediation
stage. " The Maine statute specifies that the person who was the mediator in
the dispute may not be on the fact-finding panel." Nevada law permits the
mediator to serve as the fact-finder. "

All statutes give authority to the fact-finder to conduct hearings and in-
vestigations. The chief distinction in this area is in the grant of subpoena power.
A majority of states give the panel subpoena powers." Iowa law grants the
panel the full powers of a district court. 2 A substantial minority maintain quasi-
judicial authority in the state agency, allowing the panel to invoke the necessary
powers incident to conducting hearings." Some statutes allow mediation to con-
tinue during the fact-finding stage, or authorize the fact-finder to attempt me-
diation. "

Some statutes specifically state the factors for fact-finders to consider before
making recommendations. For example, Vermont requires that consideration
be given to (1) the lawful authority of the municipal employer; (2) stipulations
of the parties; (3) the public interest and the employer's ability to pay; (4)

42. N.D. CENT. CODE § 34-11-01 (1980).
43. CAL. LABOR CODE § 65 (West 1984); GA. CODE ANN. § 54-1006 (1982); HAWAI REV.

STAT. § 89-5(a) (1976); IDAHO CODE § 72-707 (Supp. 1983); KAN. STAT. ANN., § 44-817 (1981);
Ky. REV. STAT. § 336.140 (1963); ME. REV. STAT. ANN. tit. 26, § 968, 979-D(4)(b) (1974); NEB.
REV STAT. § 48-633 (1974) (pertains only to employment security); N.Y. CIv. SERV. LAWS §

209(b) (MeKinney 1983); N.D. CENT. CODE § 34-11-02 (1980); OHIO REV. CODE ANN. § 4129.01
(repealed); OKLA. STAT. ANN. tit. 40, § 4-102 (1980); OR. REV. STAT. § 243.722(2)(a) (1983) (only
requires one person, but may request three people); PA. STAT. ANN. tit. 43, § 213.8 (Purdon 1964);

VT. STAT. ANN. tit. 21, § 505 (1967); WIs. STAT. ANN. § 111.88(2) (West 1974).
44. See, e.g., HAWAI REV. STAT. § 89-11(b)(2) (1976).
45. ME. REV. STAT. ANN. tit. 26, § 979-D(3)(A) (1974).

46. See, e.g., CAL. GOV'T CODE § 3548.1 (West 1980).
47. CONN. GEN. STAT. § 7-473(b) (1972).
48. IND. CODE ANN. § 20-7.5-1-13 (Burns 1984).
49. ME. REV. STAT. ANN. tit. 26, § 965(3) (1984).
50. NEV. REV. STAT. § 288.200(1)(b) (1983).

51. PA. STAT. ANN. tit. 43, § 1101.802 (Purdon 1984).
52. IOWA CODE ANN. § 90.21 (West 1984).

53. ILL. ANN. STAT. ch. 48, § 1613(b) (Smith-Hurd Supp. 1984).
54. FLA. STAT. § 447.201-.609 (1985); MASS. ANN. LAWS eh. 150E, 5 9 (Michie/Law. Co-

op. 1976).

[Vol. XXXVII

8

Florida Law Review, Vol. 37, Iss. 1 [1985], Art. 5

https://scholarship.law.ufl.edu/flr/vol37/iss1/5



FLORIDA PERA

comparisons of wages, hours and working conditions at issue with those of other
employees performing similar work in comparable communities; (5) cost of liv-
ing; and (6) the overall compensation package. 55 The Georgia statute, which
applies only to fire fighters, requires consideration of hazards of employment
and physical qualifications.16

Typically, deadlines are established for hearings and reports, relating either
to the end of the current contract term5 7 or to the public employer's budget
process."' Nevada specifically allows the parties to agree in advance that findings
and recommendations shall be final and binding.5 9 Nearly all statutes allow
either party to reject recommendations without stating reasons for rejection.
Iowa requires that the findings be accepted or submitted to the party's mem-
bership for a vote of rejection. 60 Most states also allow the state agency or the
parties to publish rejected recommendations, usually within a short time after
they are reported. Pennsylvania requires the parties to give notice of acceptance
or rejection a second time, after publication. 6'

Arbitration may follow the fact-finding process, but the New York Civil
Service Code provides that should an impasse remain after fact-finding, the
public employee' relations board "shall have the power to take whatever steps
it deems appropriate to resolve the dispute.''62 Finally, most statutes distribute
the costs of the fact-finding proceedings equally between the parties. In Penn-
sylvania, the state agency pays half the costs, with the parties splitting the other
half,63 whereas Indiana assesses the total cost to the state board. 64

3. Arbitration

Many states expressly authorize the use of arbitration as a means to resolve
bargaining impasses. 65 In several instances, states that have no other laws grant-
ing collective bargaining rights nonetheless have statutes requiring arbitration
in disputes involving fire fighters, police, or other "emergency" personnel. 66

55. FLA. STAT. S 447.201-.609 (1985); VT. STAT. ANN. tit. 21, § 1732 (Supp. 1984).
56. GA. CODE ANN. § 54-1310(3) (Supp. 1984). See also FLA. STAT. § 447.201-.609 (1985).
57. DEL. CODE ANN. tit. 14, § 4014 (Supp. 1984).
58. IND. CODE ANN. § 20-7.5-1-12 (Bums 1984).
59. NEv. REV. STAT. § 288.100(5) (1983).
60. IOWA CODE ANN. § 20.21 (1984).
61. PA. STAT. ANN. tit. 43, § 1101.802(3) (Purdon 1984).
62. N.Y. Civ. SERV. LAW 5 209(3)(d) (McKinney 1983).
63. PA. STAT. ANN. tit. 43, § 1101.802(4) (Purdon 1984).
64. IND. CODE ANN. § 20-7.5-1-13(d) (Bums 1984).
65. ALASKA STAT. § 23.40.200 (1984); CONN. GEN. STAT. ANN. § 7-472 (West Supp. 1985);

DEL. CODE ANN. tit. 19, § 1310 (1979); HAWAII REV. STAT. § 89-11 (1976); IND. CODE ANN. 5

20-7.5-1-13 (Bums 1975); IowA CODE ANN. § 20.19 (West 1978); MAss. ANN. LAWS ch. 150E, 9
(Michie/Law. Co-op. Supp. 1985); MICH. Comp. LAWS ANN. § 423.233-.238 (1978); MONT. CODE

ANN. § 39-34-101 (1983); NEv. REv. STAT. § 288.200 (1982); N.Y. Civ. SERV. LAw § 209 (McKinney
Supp. 1984); OHio REV. CODE ANN. § 4117.14 (Page Supp. 1984); OR. REV. STAT. § 243.712
(1983); R.I. GEN. LAws § 36-11-9 (1984); WASH. REV. CODE ANN. § 41.56.440 (1985).

66. See, e.g., UTAH CODE ANN. § 34-20a-8 (Supp. 1983).
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Many jurisdictions provide, under certain circumstances, that the arbitrator's
decision is final and binding.67 Maine, for example, allows binding arbitration
regarding issues that do not involve salaries, pensions, or insurance. 6 Arbitra-
tion is binding upon Rhode Island's teachers and its state and municipal em-
ployees unless the order calls for the expenditure of money, in which case the
order is advisory. 69 Rhode Island fire fighters and police, however, are entitled
to binding arbitration on all matters.7" In Illinois, the relevant governing body
must ratify the order before it becomes effective. 7

Many states use tripartite arbitration.7 2 In most cases, each party selects one
arbitrator; those two then choose a third neutral arbitrator as chairman. In
some cases, the state agency selects the chairman, often with advice or consent
from the parties' arbitrators. Most statutes are silent about whether the panel
should attempt to mediate the dispute. The Iowa statute expressly forbids me-
diation." New York law allows the panel, before a final vote on any issue, to
refer that issue to the parties for further negotiation upon the request of both
party-appointed arbitrators.74

Many states limit the scope of the issues the panel may consider or the
solutions it may impose. The limitations may be in the form of distinctions
between issues subject to binding orders and those subject to advisory opinions,
as already discussed. Other states restrict the panel to solving the dispute by
choosing between each of the parties' final offers.75 Iowa law allows the panel
to review only those issues considered by the fact-finder.7 6

67. E.g., CONN. GEN. STAT. ANN. § 7-472 (West Supp. 1985); HAWAII REV. STAT. § 89-11
(Supp. 1984); IND. CODE ANN. § 20-7.5-1-13(c) (West 1984); IOWA CODE ANN. 5 20.22(13) (West
1978); MASS. ANN. LAWS ch. 150E, § 9 (Michie/Law. Co-op. Supp. 1985); ME. REV. STAT. ANN.

tit. 26, 5 965 (Supp. 1985); MicH. COMP. LAWS ANN. § 423.240 (1978); MONT. CODE ANN. S
39-34-101 (1983); NEV. REV. STAT. § 288.215(9) (1983); N.Y. Civ. SERv. LAW § 209(4)(c)(vi)
(McKinney Supp. 1984); OKLA. STAT. ANN. tit. 11, § 51-106 (West Supp. 1985); OR. REV. STAT.

§§ 243.742, .712(2)(c) (1983); PA. STAT. ANN. tit. 43, § 1101.804 (Purdon Supp. 1985); R.I. GEN.
LAWS 5 36-11-9 (1984); TEX. LAB. CODE ANN. § 5154c-1(10) (Vernon Supp. 1986); UTAH CODE

ANN. 5 34-20a-7 (Supp. 1985); VT. STAT. ANN. tit. 3, 5 925 (1972); WASH. REV. CODE ANN. 5
41.56.450 (Supp. 1986).

68. ME. REV. STAT. ANN. tit. 26, § 965(4) (Supp. 1984).
69. R.I. GEN. LAWS § 28-9.3-10 (1979) (school teachers); id. § 36-11-9 (state employees), id.

28-9.4-13 (municipal employees).
70. Id. S 28-9.1-9 & 28-9.2-9.
71. ILL. STAT. ANN. ch. 48, § 1614(m) (Smith-Hurd Supp. 1985).
72. E.g., ALASKA STAT. § 23.40.200 (1984); CONN. GEN. STAT. ANN. S 7-473c(a) (West Supp.

1985); DEL. CODE ANN. tit. 19, 5 121 (Supp. 1971); HAWAII REV. STAT. S 89-11(b)(3) (Supp.
1984); ILL. ANN. STAT. ch. 48, 5 1614 (Smith-Hurd Supp. 1985); IOWA CODE ANN. § 20.22(13)
(West 1978); ME. REV. STAT. ANN. tit. 26, § 965(4) (Supp. 1985); MICH. COMP. LAWS. ANN. S
423.235 (1978); NEV. REV. STAT. § 288.202 (1983); N.J. STAT. ANN. § 34:13A-7 (West Supp.
1985); N.Y. CiV. SERV. LAW § 209(4)(c)(ii) (McKinney Supp. 1984); OKLA. STAT. ANN. tit. 11,
§ 51-107 (West Supp. 1985); OR. REV. STAT. § 243.746 (1983); PA. STAT. ANN. tit. 43, § 1101.806
(Purdon Supp. 1985); TEX. LAB. CODE ANN. § 5154c-1(11) (Vernon Supp. 1986); UTAH CODE
ANN. § 34-20a-7 (Supp. 1985); Vr. STAT. ANN. tit. 3, 5 925(b) (1972); WASH. REV. CODE ANN.

5 41.56.450 (1985); WYO. STAT. § 27-10-106 (1983).
73. IOWA CODE ANN. § 20.22(7) (West 1978).
74. N.Y. Civ. SERV. LAW 5 209(4)(c)(iv) (McKinney 1983).
75. OHIo REV. CODE ANN. 5 4117.14(G)(7) (Page Supp. 1984).
76. IOWA CODE ANN. § 20.22(3) (West 1978).
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Most states specify criteria for determining the arbitration award. These
standards are usually the same ones the fact-finders consider. Typical items
include: prior negotiations and collective bargaining agreements, public interest,
the public employer's ability to pay, interests and welfare of the employees,
any change in the cost of living, comparisons with local private sector em-
ployment terms, public sector terms in other areas, the lawful authority of the
employer, stipulations of the parties, the overall compensation package offered
to employees, any changes during negotiations, and any other elements tra-
ditionally considered.

77

Finally, a minority of states specify procedures for judicial review.78 Typi-
cally, an otherwise binding order may be set aside only when the arbitration
panel has exceeded its jurisdiction, when the order was not supported by sub-
stantial evidence, or when the award was procured by fraud.7 9 The Vermont
statute adds evident partiality as grounds for review. 0 Connecticut's Teachers
Negotiation Act not only provides standards for judicial review, but also awards
attorneys fees, costs and legal interest to the non-moving party if the decision
is not vacated or modified.8'

In many respects, the Florida Public Employees Relations Act is a pro-
gressive law in light of Florida's position as one of the deep southern right-to-
work states with a long non-union tradition. The historical antecedents to the
Florida PERA, however, presaged a continuing tension between countervailing
state policies, and made adoption of conservative impasse procedures a virtual
certainty when PERA was passed in 1974.

II. POLICY CONSIDERATIONS FOR PUBLIC SECTOR COLLECTIVE BARGAINING

A. The Florida PERA - Legislative Implementation
of Constitutional Policy

An understanding of the constitutional foundations of the Florida PERA is
fundamental to a policy-oriented evaluation of the statute. The "right-to-work"
movement followed soon after passage of the National Labor Relations Act in
1935. In 1943, the Florida House of Representatives approved the following
proposed amendment to section 12 of the Declaration of Rights of the 1885
Florida Constitution: "The right of citizens to work shall not be denied or
abridged on account of membership or non-membership in any organization.' '82

77. See CONN. GEN. STAT. ANN. 5 10-153(c)(4) (West 1983); HAWAII REv. STAT. § 89-11(d)
(1976).

78. E.g., CONN. GEN. STAT. ANN. § 7-473c(a)(3) (West Supp. 1985); ILL. ANN. STAT. ch.

48, 9 1614(j) (Smith-Hurd Supp. 1985); ME. REv. STAT. ANN. tit. 26, § 972 (West 1964); MICH.
CoMp. LAws ANN. § 423.242 (1978); N.J. STAT. ANN. 5 34:13A-20 (West Supp. 1985); N.Y. Cxv.
SERv. LAW S 209(4)(c)(vii) (McKinney Supp. 1984); TEx. LAB. CODE ANN. § 5154c-1(14) (Vernon
Supp. 1986); VT. STAT. ANN. tit. 3, § 925(o (1972); WASH. REV. CODE ANN. § 41.56.450 (Supp.
1986).

79. See, e.g., TEx. STAT. ANN. art. 5154c-1(14) (Vernon Supp. 1985).
80. VT. STAT. ANN. tit. 21, 5 1733(d)(2) (Supp. 1978).
81. CONN. GEN. STAT. ANN. 5 10-153f(c)(7) (1983).
82. FLA. H.J. REs. 13, 29th Reg. Sess., 1943 FLA. H.J. 31 (Apr. 8, 1943), as amended at

1943 FLA. H.J. 42 (Apr. 19, 1943).
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A proviso was added by a Senate amendment to the House's proposal:
"[P]rovided, that this clause shall not be construed to deny or abridge the right
of employees by and through a labor organization or labor union to bargain
collectively with their employer." '83  Some commentators have argued persu-
asively that the language added by the Senate amendment was designed only
to ensure that the right-to-work provision would not be construed to deny the
collective bargaining rights which had been established for certain private sector
employees by federal law.84 As amended by the Senate, this right-to-work
amendment to the Florida Constitution subsequently was approved by the vot-
ers. 5 In decisions announced in 194686 and 1968,87 the Florida Supreme Court
concluded that this constitutional provision did not create any new collective
bargaining right.

Labor-management disputes in the 1960's brought about frequent public
service disruptions throughout the nation. During the 1960-1969 period, Florida
public employees were involved in twenty-five strikes.8 Most devastating of all
was the state-wide teacher strike called by the Florida Education Association in
1968. This strike involved more than 35,000 public school teachers and was
the first state-wide teacher strike in the nation.8 9 The strike had a traumatic
effect on the employment relationship, and triggered a series of events that
ultimately led to passage of the Florida PERA. One of the first reactions to
the strike was a proposal from the constitutional revision commission recom-
mending specific prohibition of public employee strikes, and the inclusion of a
provision which would extend collective bargaining rights to public and private
employees.90 The reference to "public and private" employees was deleted by
the legislature, and the following was adopted by the electorate as article I,
section 6 of the 1968 revised constitution. 9 It clearly provided that public em-
ployee strikes were prohibited, but it did not so clearly delineate the right of
public employees to collectively bargain. Ample support exists for the view that
the new language in article I, section 6 gave no greater bargaining rights to

83. 1943 FLA. S.J. 148 (Apr. 29, 1943).
84. See generally Alley & Carvin, Collective Bargaining for Public Employees in Florida - In Need

of a Popular Vote?, 56 FLA. B.J. 715 (1982).
85. FLA. CONST. preamble, 5 12 (amended House J.R. 13, Act 1943; adopted at general

election, 1944).
86. See Miami Waterworks Local No. 654 v. City of Miami, 26 So. 2d 194 (Fla. 1946).
87. See Pinellas County Classroom Teachers' Ass'n v. Board of Pub. Instruction, 214 So.

2d 34 (Fla. 1968).
88. See McGuire, Public Employee Collective Bargaining in Florida - Past, Present and Future, 1

FLA. ST. U.L. REV. 26, 42 n.64 (1973).

89. St. Petersburg Times, Feb. 15, 1968, at IA, col. 1.
90. A discussion of the legislative history of the constitutional amendment is found in McGuire,

supra note 88, at 42 n.64.

FLA. CoNsT. art. I, § 6 provides in pertinent part:
The right of persons to work shall not be denied or abridged on account of membership
or non-membership in any labor union or labor organization. The right of employees, by

and through a labor organization, to bargain collectively.shall not be denied or abridged.
Public employees shall not have the right to strike.

91. Id.
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public employees than had existed in the predecessor section 12 of the 1885
constitution, as amended. Section 12 had been interpreted by the Florida Su-
preme Court as not establishing public employee collective bargaining rights.92

The Florida Supreme Court first interpreted the new section 6 in 1969 in
the case of Dade County Classroom Teachers' Association v. Ryan. 93 The trial court
had relied upon earlier Supreme Court precedent to find that the process of
collective bargaining contravened the laws and statutes of the State of Florida. 94

In an unanimous opinion written by Chief Justice Ervin, the Florida Supreme
Court reversed the lower court and held that "with the exception of the right
to strike, public employees have the same rights of collective bargaining as are
granted private employees by section 6. " 9' The court based this decision upon
its perception that the Florida Legislature intended article I, section 6 to extend
to both private and public sector employees the right of collective bargaining.9 6

Chief Justice Ervin urged the Florida Legislature to enact implementing leg-
islation.

Despite numerous attempts to secure the passage of a public sector collective
bargaining law, no such legislation had been passed when the Supreme Court
again addressed the issue in 1972 in Dade County Classroom Teachers' Association
v. The Legislature of Florida.97 Upon petition for a constitutional writ, filed as a
class action on behalf of 7,500 classroom teachers, the plaintiff attempted to
compel the legislature to enact standards or guidelines regulating the right of
collective bargaining by public employees. Although the Florida Supreme Court
concluded that judicial implementation of collective bargaining rights would be
premature, 98 the court indicated that unless the legislature acted within a "rea-
sonable time" to implement the constitutional rights, the court would "have
no choice but to fashion such guidelines by judicial decree in such manner as
may seem to the Court best adapted to meet the requirements of the consti-
tution. . . . "9 To demonstrate its sincerity, the court, in 1973, appointed the
Supreme Court Public Employees Rights Commission to recommend guidelines
for judicial implementation of collective bargaining. °° Faced with an impending
constitutional confrontation, the Florida Legislature began the serious work of
drafting a public employees collective bargaining act. This effort led to the
passage of PERA in 1974.101

Three fundamental values reflected in PERA are thus grounded in state
constitutional law: (1) public employees shall not have the right to strike; (2)
public employees shall have freedom of association in labor organizations; and

92. Miami Waterworks Local No. 654 v. City of Miami, 26 So. 2d 194, 198 (Fla. 1946).
93. 225 So. 2d 903 (Fla. 1969).
94. Id. at 904-05.
95. Id. at 905.
96. Id. at 905 n.1.
97. 269 So. 2d 684 (1972).
98. Id. at 686.
99. Id. at 688.

100. McHugh, The Florida Experience in Public Employee Collective Bargaining, 1974-1978: Bellwether
for the South, 6 FLA. ST. U.L. REv. 263, 268 (1978).

101. FLA. STAT. 5 447.201-.609 (1975).
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(3) public employees shall have the right to collective bargaining. PERA im-
plemented these three constitutionally-based policies in legislation modeled in
part after the National Labor Relations Act. The stated purpose of PERA was:

[T]o provide statutory implementation of s.6, Art. I of the state con-
stitution, with respect to public employees; to promote harmonious and
cooperative relationships between government and its employees, both
collectively and individually; and to protect the public by assuring, at
all times, the orderly and uninterrupted operations and functions of gov-
ernment. " 2

Similar to the federal policy, the assumption underlying PERA is that its
provisions are beneficial to the general public because it guarantees uninter-
rupted government services while at the same time it affords public employees
the right to organize and engage in collective bargaining. The Florida PERA
is neutral in that it neither encourages nor discourages organization by public
employees. "'3

The Public Employees Relations Commission ("PERC" or the "Commis-
sion") was created to administer PERA with enforcement powers similar to
those of the NLRB."'4 PERC is a quasi-judicial agency with jurisdiction over
representation elections,"' the adjudication of unfair labor practice complaints,' "

and the appointment of mediators and special masters." 7 It has full power to
promulgate rules and regulations."'

The statute guarantees public employees certain rights analagous to those
guaranteed under the NLRA in the private sector, including the right to form,
join, and participate in employee organizations.1('9 Employees are guaranteed
the right to be represented by an employee organization of their choice, to
negotiate collectively, and to be represented in grievance proceedings."" The
right to engage in concerted activities not prohibited by law, for the purpose
of collective bargaining or other mutual aid or protection, is assured."' The
corollary right of refraining from such activities, or presenting one's own griev-
ances, also is assured." 2 Interference with that freedom of choice is an unfair
labor practice. "I

A union elected in a PERC-supervised election enjoys the preferred status
of exclusive bargaining agent."' Public employer and employee organizations

102. Id. 5 447.207(6) (1983).
103. Id.
104. Id. 55 447.201(3), .205 (1985); 10 FLA. ADMIN. CODE 38D-11.01.
105. FLA. STAT. § 447.207(6) (1985).

106. Id.
107. Id. § 447.403 (1985).
108. Id. § 447.207.

109. Id. § 447.301.

110. Id. S 447.301(2).
111. Id. § 447.301(3).
112. Id. § 447.301(1)-(4).

113. Id. § 447.501(1)-(2).
114. Id. § 447.307(3)(b).

118 [Vol. XXXVII
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have the reciprocal duty to bargain in good faith over wages, hours, and other
terms and conditions of employment." 5

Public employee strikes are specifically prohibited by PERA, 1 6 with severe
penalties imposed for violations." 7 Either PERO or the employer may seek
injunctive relief against a union that supports a strike in any positive manner." 8

Thus, the rights of organization and collective bargaining are guaranteed by
the Florida PERA with statutory language that is quite similar to that protecting
private sector employee rights under the NLRA. The major distinction, of
course, is that when the bargaining gets tough, the strike weapon is not avail-
able.

The avowed reason behind passage of the Florida Public Employees Rela-
tions Act was the need to implement the right of collective bargaining guar-
anteed by Florida Constitution article I, section 6. Notwithstanding that legal
requirement, however, certain policy reasons favor collective bargaining rights
for public employees. Wellington and Winters have argued that four propositions
advanced in support of collective bargaining in the private sector can also be
applied to the public sector.' 9 First, collective bargaining is a way to achieve
peace in the workplace. Second, it is a way of achieving democracy in the
workplace through participation by workers in their own governance. Third,
unions that bargain collectively with employers represent workers in the political
arena as well. Fourth (and most important for Wellington and Winter), collective
bargaining is a needed substitute for individual bargaining. 2 0 This pro-bar-
gaining view has not been without its detractors who view the public employee
union only as one of many special interest groups.' 21

In a sense, public employees do represent an interest group in the political
process. Teachers, for example, may use their collective bargaining muscle to
vie with other interest groups, such as anti-tax lobbyists, for the allocation of
available funds. If that bargaining muscle is too strong, the comparatively small
group of teachers may skew the political process in the short run by achieving
results undesired by a majority of the school board's constituency. Thus, a
limit must be imposed on the extent to which public sector unions can exercise
power and distort the democratic process. In Florida, the legislature has effec-
tively limited public employees' bargaining muscle. By denying the right to
strike the legislature minimized the risk that collective bargaining will side-step
the political process.

The interest group characterization, however, should not necessarily connote
negative influences on the quality of public services. To continue with the

115. Id. S 447.5o1(I)(c).
116. Id. 5 447.505.
117. Id. 5 447.507(b).
118. Id. S 447.501(2)(e).
119. See Wellington & Winter, The Limits of Collective Bargaining in Public Employment, 78 YALE

L.J. 1107, 1111-12 (1969).
120. Id. at 1112.
121. Burton & Krider, The Role and Consequences of Strikes by Public Employees, 79 YALE L.J.

418, 428-32 (1970). See also R. SUMMERS, COLLEcTIVE BARGAINING AND PUBLIC BENEFIT CONFERRAL:

A JURISPRUDENTIAL CRITIQUE (Cornell Univ. IPE Monograph No. 7, 1976).
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example of public schools, teachers are uniquely situated to evaluate the quality
of educational services and to make meaningful recommendations for improve-
ment. Often public policy is most effectively served if a small but well informed
and vitally interested group carries the day. Increases in teachers' salaries, for
example, may be unpopular with the majority of voters in a retirement com-
munity, but they also may be necessary to maintain a quality educational system
which will provide the foundation for future growth of the community. Decision-
making of this type is not elitist, for the democratic process will thrive where
decision-making is tempered by the meaningful input of those who are both
informed and vitally interested in political outcomes. Collective bargaining pro-
vides one means of securing this input from teachers and other public employees.
Because few sanctions are available when the employer rejects employee pro-
posals, political control is preserved. Thus, the critical task in addressing law
reform issues in public employment dispute resolution is how to maximize input

by public employees while preserving ultimate political control in governmental
officials.

B. The Promise of Meaningful Collective Bargaining in the Public Sector

Florida is one of the few states that has elevated the right of collective
bargaining for public employees to the level of a constitutional guarantee. 2 '
The Florida Supreme Court concluded that the legislature should implement
this right through enabling legislation because it viewed the right of public
employees to collective bargaining as equal to the right of private sector em-
ployees. 2  The court elaborated further on this parity of bargaining rights in
City of Tallahassee v. Public Employee Relations Commission. 124 It held that provisions
of the original PERA which exempted pension plans from negotiations' 2 1 con-
stituted an unlawful abridgement of the right to collective bargaining as guar-
anteed by article I, section 6 of the Florida Constitution. 126

In response to a petition for declaratory statement filed by the City of
Tallahassee, PERC held that section 447.301(2) 2 and section 447.309(5)'21 re-

122. See, e.g., Mo. CONST. art I, § 29; N.J. CONST. art. I, § 19; N.Y. CONST art. I, § 17.
123. Dade County Classroom Teachers Ass'n, Inc. v. Ryan, 225 So. 2d 903, 905 (Fla. 1969).
124. 410 So. 2d 487 (Fla. 1981).
125. FLA. STAT. §§ 447.301(2), .309(5) (1979).
126. 410 So. 2d at 491.
127. Public employees shall have the right to be represented by any employee organization of
their own choosing and to negotiate collectively, through a certified bargaining agent, with
their public employer in the determination of the terms and conditions of their employment,
excluding any provisions of the Florida statutes or appropriate ordinances relating to retirement.

Id. at 489 (quoting FLA. STAT. § 447.301(2) (1979) (subsequently amended in 1983)) (emphasis

added).
128. Any collective bargaining agreement shall not provide for a term of existence of more

than 3 years and shall contain all of the terms and conditions of employment of the
employees in the bargaining unit during such term except those terms and conditions provided
for in any Florida statute or appnpriate ordinances relating to retirement and in applicable merit
and civil service rules and regulations.

Id. (quoting FLA. STAT. § 447.309(5) (1979)) (emphasis added).
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moved from public employers the obligation to negotiate over pension plans to
the extent that retirement matters are controlled by state statute or local or-
dinance. 29 It also held that under section 447.301(2), a public employer has
no statutory obligation to negotiate over a change in an ordinance or statute
affecting pension plans even if the same is amended while a collective bargaining
agreement is in effect.

On appeal, the First District Court of Appeal raised the question of whether
the statutory exclusions of pensions from collective bargaining were rendered
unconstitutional by article I, section 6 of the Florida Constitution. Citing Dade
County Classroom Teachers' Association v. Ryan, 130 the court held that they were.131

With the exception of the right to strike, the court recognized that public
employees have the same rights of collective bargaining as are granted private
employees by section 6.132

Upon appeal by the city, the Florida Supreme Court adopted the reasoning
of the district court and upheld the finding that the statutory phrases in question
were rendered unconstitutional by article I, section 6. To reach that conclusion,
however, both the district court and supreme court made a quantum leap in
reasoning. Each concluded that because "private employees have the right to
collectively bargain as to retirement benefits, public employees must also.' 33

A major deficiency in this approach is the absence of a uniform standard for
determining private employee bargaining rights in Florida. The Florida Supreme
Court apparently selected as its benchmark those rights enjoyed by employees
organized under the National Labor Relations Act. No explanation was given,
however, as to why that particular group of employees, a distinct minority of
Florida's work force, was chosen to set the standard for public employee bar-
gaining rights. Many private sector employees are not governed by the pro-
visions of the NLRA because their employers' businesses are too small to meet
the NLRB's jurisdictional standards. Many other employees in Florida specif-
ically are exempt from the provision of the NLRA because they are agricultural
workers, supervisors, managerial employees, confidential employees, independ-
ent contractors, domestic employees, or otherwise exempted. Employees of the
transportation industries who are covered by the Railway Labor Act are not
covered by the NLRA. In short, the Florida Supreme Court offered no rationale
in the City of Tallahassee decision to explain why it felt compelled to select the
protections of the NLRA as the standard for protections under the provisions
of article I, section 6.

Moreover, to the extent the supreme court suggested in City of Tallahassee
that the determination of legal rights under PERA must be made by analogy

129. In re City of Tallahassee, 5 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 10,244 (July 26,
1976).

130. City of Tallahassee v. Public Employee Relation Comm'n, 7 FLA. PUB. EmPL. REP. (LAB.
REL. PRESS) 12,114 (Fla. 1st D.C.A. Feb. 6), aff'd, 8 FsA. PuB. EMPL. REP. (LAB. REL. PRESS)

13,041 (Fla. Dec. 3, 1981).
131. 225 So. 2d 903, 903 (Fla. 1969).
132. Id. at 905.
133. 8 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 13,041, at 62.
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to the NLRB's interpretations of the NLRA, it has structured its constitutional
foundations for public sector bargaining upon shifting sands. The Board's inter-
pretations of the NLRA have undergone dramatic shifts in recent years as the
makeup of the Board has changed through new appointments under new admin-
istrations. The parameters of collective bargaining rights for public employees
in Florida should not depend upon the vicissitudes of changing interpretations
and shifting political alliances at NLRB.

Although the supreme court did not discuss these obvious problems, it did
suggest that some flexibility would be required: "In so holding, we do not
mean to require that the collective bargaining process in the public sector be
identical to that in the private sector. We recognize that differences in the two
situations require variations in the procedures followed."' 3" However, the problems
PERC will face if it is compelled to adopt interpretations by the NLRB will
profoundly affect substantive as well as procedural rights.

In many respects, the City of Tallahassee decision vests in Florida public
employees even greater bargaining rights than the National Labor Relations
Act vests in private sector employees. Congress, being the creator of all bar-
gaining rights under the NLRA, can remove certain subjects from the bar-
gaining table (e.g., pensions) by declaring them non-negotiable. In Florida's
public sector, on the other hand, the state supreme court has declared that the
state constitution will override and deter such legislative attempts to limit the
scope of bargaining. At the very least, this interpretation of article I, section
6 articulates a strong state policy that public employees shall have the right to
collective bargaining, and that this right shall be a meaningful one. The extent
to which PERA offers a viable alternative to the strike bears directly upon the
question of whether meaningful collective bargaining will be realized for public
employees.

C. Overview of Florida PERA Impasse Procedures

If after a reasonable period of negotiation a collective bargaining agreement
cannot be reached, an impasse shall be deemed to exist when one party so
declares in writing to the other party and the Commission.' 5 After declaration
of impasse, either party or both parties together may select a mediator to help
resolve the dispute. If the parties decide not to mediate,"' or if mediation fails
to produce a settlement," 7 either party may invoke the special master process
by request to PERC. The Commission will then appoint a qualified person

134. Id. at 63 (Emphasis added).
135. FLA. STAT. S 447.403(1) (1985). See also Professional Fire Fighters Ass'n, Local 2807 v.

Southwest Fire Dist. 6, 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 1 14,289, at 376 (Aug. 4,
1983) (quoting FLA. STAT. § 447.403(1) (1981)).

136. See Professional Fire Fighters, Local 2630 v. City of N. Lauderdale, 7 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) J 12,018 (Dec. 4, 1980) (submission to mediation is voluntary).
137. Leon County Police Benevolent Ass'n v. City of Tallahassee, 7 FLA. PUB. EMPL. REL.

(LAB. REL. PRESS) 12,057 (an 7, 1981) (mediation and fact-finding are not mutually exclusive
methods of impasse resolution).
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agreed upon by the parties or select a special master for them if the parties

cannot agree on a selection.'38

The statute and rules contemplate a public fact-finding hearing held by the
special master, who determines and notifies the parties of the date, time and
place for the hearing. 39 After the hearing is closed, the special master will make
factual determinations and recommendations for settlement of all issues in his
"recommended decision," which must be filed with the Commission and both
parties by registered mail, return receipt requested, within fifteen calendar days
after the final hearing.140 The special master must consider the evidence pre-
sented at the hearing, including oral or written arguments provided by the
parties, while giving appropriate weight to those factors set forth in Florida

Statutes section 447.405.'4'

After receiving the special master's recommended decision, both parties must
discuss each recommendation 42 Failure to do so may constitute an unfair labor
practice. 43 Within twenty days after receipt of the recommended decison, each
recommendation not expressly rejected in writing by either party shall be deemed
accepted by both sides. Either party may reject all or part of the decision by

filing with PERC and the other party a written notice containing a statement
of the cause for each rejection.44 The rejection notice need not be supported
by competent, substantial evidence, and either side may reject a recommen-
dation for any reason as long as that reason is expressed. 45

If either or both of the negotiating parties timely reject part or all of the
special master's recommendations, then the chief executive officer of the gov-
ernmental entity involved must, within ten days after notification of rejection,
submit to the legislative body of the governmental entity a copy of the rec-
ommended decision of the special master, along with the chief executive officer's
own recommendations for settling the dispute."' The employee organization
must also submit its recommendations for settling unresolved matters to the
legislative body and to the chief executive officer.' 47 The legislative body, or a
duly authorized committee thereof, must conduct a public hearing at which the
parties may explain their positions regarding only the rejected recommenda-
tions.' 48 Thereafter, the legislative body "shall take such action as it deems to
be in the public interest, including the interest of the public employees in-
volved. "149

138. FLA. STAT. 5 447.403(3) (1985); 10 FLA. ADMIN. CODE 38D-19.07(1).
139. FLA. STAT. S 447.403(3) (1985); 10 FLA. ADMIN. CODE 38D-19.07(1).
140. FLA. STAT. § 447.403(3) (1985).
141. See also 10 FLA. ADMIN. CODE 38D-19.07(3).

142. FLA. STAT. § 447.403(3) (1985).
143. Osceola Classroom Teachers Ass'n v. School Bd., 4 FLA. PUB. EMPL. REP. (LAB. REL.

PRESS) 4066 (Feb. 2, 1978).
144. FLA. STAT. S 447.403(3) (1985); 10 FLA. ADMIN. CODE 38D-19.09.
145. International Ass'n of Fire Fighters, Local 1321 v. City of Miami Springs, 4 FLA. PUB.

EMPL. REP. (LAB. REL. PRESS) 4365 (Nov. 28, 1978).
146. FLA. STAT. § 447.403(4)(a) (1985).
147. Id. S 447.403(4)(b).
148. Id. S 447.403(4)(c).
149. Id. S 447.403(4)(d).
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After the legislative body resolves the impasse, the parties must draw up
an agreement which includes those provisions previously agreed upon by the
parties, the accepted recommendations of the special master, and those pro-
visions prescribed by the legislative body."" The agreement is signed by both

the chief executive officer for the public employer and the bargaining agent for
the public employees; it is then submitted to both sides for ratification.' Should
ratification of the agreement fail, the terms mandated by the legislative body
govern the conduct between the parties.1 2 Those terms become effective on the
date of the legislative body's action and remain in force until the end of the
fiscal year.'"

The statute clearly is designed to preserve, to the extent possible in a col-
lective bargaining scheme, local political control of public services." 4 This leg-
islative concern is manifested in a variety of ways.' Rather than leaving
"management rights" to be negotiated by the parties, as is the case in the
private sector, the Florida Legislature included a public employers' rights section
in the statute itself.'1 6 Although the employer has the duty to bargain in good
faith with the employees' certified representatives,1 7 neither party must agree
to a proposal or make a concession.""

The only significant departure from this policy of preserving employer rights
is the requirement in section 447.401 that each public sector collective bar-
gaining agreement provide for final and binding arbitration of employee griev-
ances. The statute limits the arbitrator's jurisdiction, however, to contract
interpretation questions only, and cautions the arbitrator that he "shall not
have the power to add to, subtract from, modify, or alter the terms of a

150. Id. § 447.403(4)(e); 10 FLA. ADMIN. CODE 38D-20.01.
151. FLA. STAT. § 447.403(4)(e) (1985); 10 FLA. ADMIN. CODE 38D-20.02 to .03.

152. See Florida Police Benevolent Ass'n v. Stat, 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS)

4299 (Aug. 30, 1978).

153. FLA. STAT. § 447.403(e) (1985).

154. The concern over preservation of local control of government often seems to be strongest

at the school board of small town level. The truth of the matter is that local control already has

been transferred in large part to the state by the vast array of state statutes, other than PERA,

regulating local matters. When bargaining concerns state employees, ultimate control is of course

reserved to the state.
155. See McGuire, supra note 88, at 128-29.

156. FLA. STAT. § 447.209 (1985). The statute provides:

Public employer's rights. It is the right of the public employer to determine unilaterally the

purpose of each of its constituent agencies, set standards of services to be offered to the
public, and exercise control and discretion over its organization and operations. It is also

the right of the public employer to direct its employees, take disciplinary action for proper

cause, and relieve its employees from duty because of lack of work or for other legitimate
reasons. However, the exercise of such rights shall not preclude employees or their rep-

resentatives from raising grievances, should decisions on the above matters have the practical

consequence of violating the terms and conditions of any collective bargaining agreement

in force or any civil or career service regulation.

Id.
157. Id. § 447.203(14).
158. Id.
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collective bargaining agreement. ' 159 Finally, the impasse resolution procedure

leaves the final and unilateral decision-making power to the employer's legis-
lative body, while denying employees the right to strike.

Understandably, public employee organizations have expressed great dissat-

isfaction with the impasse procedure, which provides them very little leverage

in bargaining. Perhaps the greatest strength of the special master system is its
exposure of contending positions and arguments to open public scrutiny, and

the endorsement of reasonable positions by an impartial and experienced fact-
finder.

D. Normative Standards for Evaluation of PERA

The state constitutional provisions and legislative enactments reviewed above
indicate that the people of Florida have articulated certain policies regarding

the desired balance between public employer and employee rights and duties.
These policies provide the foundation for normative standards by which impasse
procedures of PERA may be evaluated. The following normative standards have

emerged, and the public interest mandates that these five requirements be ob-
served and harmonized:

1. Public services shall be guaranteed without interruption.

2. Employees shall enjoy the freedom of association.

3. Meaningful collective bargaining rights shall be guaranteed for
public employees. This includes four sub-requirements:

a) Employees shall enjoy the freedom to engage in concerted ac-
tivities, not prohibited by law, for purposes of collective bargaining
and other mutual aid and protection;

b) Employees shall enjoy the freedom of choice in collectively

selecting a representative;

c) Employees shall have the right to present grievances to their
employer;

d) Collective bargaining shall be characterized by a mutuality
of constraints and incentives to make the process truly meaningful.

4. Collective bargaining rights shall be assured with a minimum
level of state intervention.

5. To the extent possible, collective bargaining rights shall be as-
sured while preserving local political control of governmental functions.

159. Id. S 447.401. This statutory language typically is found in most negotiated arbitration
clauses, and states a limitation on the arbitrator's powers that most arbitrators probably would
concede is an inherent limitation even if not stated in the agreement.
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Individual standards considered alone may appear to serve only one of the

parties in collective bargaining. For example, the requirement calling for mean-

ingful collective bargaining directly serves the good of employees and their

organizations, while the fifth requirement serves the good of the public employer

by preserving local political control. All standards cumulatively should serve the

general public good, however, by promoting harmonious employer-employee

relationships which in turn favorably affect the delivery of public services.

Even without an evaluation of PERA's implementation, great potential ob-
viously exists for tension among disparate elements in this model. The extent

to which the overriding purpose of these standards is achieved, i.e. promotion
of the public good, will depend not only upon the extent to which each re-

quirement is met, but also upon the extent to which the requirements as a
whole are reconciled and harmonized. Prohibition of public employee strikes,

for example, is the principal method chosen to implement the first requirement.
Nevertheless, this requirement removes one method of insuring satisfaction of

the requirement of meaningful collective bargaining through a mutuality of

constraints and incentives. 6" Therefore, some effective alternative to strikes must

be provided to ensure the existence of the requisite mutuality of constraints

and incentives to make collective bargaining truly meaningful. Part III of this
article will evaluate legal doctrinal developments in the alternative dispute res-

olution procedures available under PERA during the first decade of its imple-

mentation, with particular attention given to the normative standards described

above.

-III. Legal Doctrinal Developments in PERA's Dispute Resolution Procedures

- 1975 to 1985

A. Economic Warfare and Other Self-help Techniques

1 Strikes and Lockouts

A number of impasse resolution options are available to the Florida Leg-
islature. Alternative third-party procedures will be considered in Part IV. Adop-

tion of the private sector approach by legalizing the right to strike has been
proposed but probably is the least likely alternative because the public sector

strike prohibition is so deeply rooted in state policy. The statute makes a strong
no-strike statement, backed by severe sanctions.

a. Strikes are Broadly Defined.

Section 447.505 implements the strike prohibition in article I, section 6 of
the Florida Constitution: "No public employee or employee organization may

160. The Florida First District Court of Appeal has observed that the strike prohibition was

not intended "to give public employers a power advantage over their employees in contract ne-

gotiations. Strikes are prohibited to protect the public, not to circumvent the rights of public

employees to meaningful collective bargaining with their employer." School Bd. v. Public Employee

Relations Comm'n, 350 So. 2d 819, 821 (Fla. 1st D.C.A. 1977).
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participate in a strike against a public employer by instigating or supporting,
in any manner, a strike." A strike contemplates a concerted act or omission
by employees.1 6 1 As originally enacted, the definition of "strike" in section
447.203(6) (1976) contemplated an actual withholding of services. 62 However,
the legislature expanded the definition of "strike" in 1977 to include "any
overt preparation such as the establishment of strike funds.' 63

Subsequently, PERC has applied the term "strike" to certain concerted
activities even in the absence of withholding of services. For example, in In re
Metropolitan Dade County & Local 291, Transport Workers Union, AFL-CIO' 64 the
Commission received information that transport workers had submitted an un-
usually high number of requests for bus repairs just before the announced
effective date of layoffs. PERC concluded that if such requests were a concerted
activity instigated and supported by officers, agents and/or representatives- of
Local 291, for the purpose of affecting terms and conditions of employment,
such action would constitute a strike within the meaning of the statute. PERO
issued an order requiring the parties to show cause why it should not initiate
formal investigative proceedings.'65

PERO has held that mere inaction by a union representing employees who
strike will not constitute "support" of the strike:

The plain meaning of the relevant statutes does not place such a duty
on the employee organization. The word "support" is defined in per-
tinent part by Webster's Third New International Dictionary as ...
to uphold by aid, countenance, or adherence actively promote the interest
or cause of. . . ." Thus, in order for an employee organization to support
a strike its agents or representatives must in some manner by either word
or deed aid the strike. Inaction by an employee organization does not con-
stitute support for a strike that was not instigated or authorized by that
organization.1

66

Similarly, the use of a strike threat to gain concessions in bargaining does not
constitute a per se violation of the Act; it is merely one indication of bad faith
to be considered in the totality of circumstances. 67

The fact that a job action is a "wildcat" strike will not insulate a union
from liability if local union officials participate. In City of Homestead v. Dade
County Police Benevolent Association, PERO set aside the hearing officer's finding

161. FLA. STAT. § 447.203(6) (1985).
162. Duval County School Bd. v. Public Employee Relations Comm'n, 5 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 10,027, at 26 (Fla. 1st D.C.A. 1978).
163. FLA. STAT. § 447.203(6) (1977).
164. 8 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 11,383 (Apr. 15, 1982).
165. Id. at 333-34. See also In re Metropolitan Dade County, 8 FLA. PUB. EMPL. REP. (LAB.

REL. PRESS) 13,249, at 456 (June 11, 1982), 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 14,013,

at 15 (Nov. 15, 1982), 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 14,177, at 342 (Apr. 13,
1983).

166. Dade County School Bd. v. Dade County School Maintenance Employees Comm'n, 6
FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 11,109, at 174 (Apr. 30, 1980).

167. City of Homestead v. Dade County Police Benevolent Ass'n, 7 FLA. PUB. EMPL. REP.
(LAB. REL. PRESS) 12,347, at 725 (Aug. 21, 1981).
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that a union steward did not act as the PBA's agent when he participated in
an unlawful strike.1 68 PERC imposed strict liability on the PBA for the un-
authorized action of its union steward who participated in a strike by Homestead
police officers in spite of the appeals of PBA officials to avert the strike. The
commission so held because the PBA did not remove the steward from his office
until after the wildcat strike was in progress. PERC held that if a local employee
organization desires to avoid responsibility for such a wildcat strike, it must
ensure that no serving union representative or official participates in or actively
assists the strike.169

The Third District Court of Appeal reversed, concluding that PERC had
improperly substituted its judgment on a question of fact (agency) found in the
union's favor by the hearing officer."' The Florida Supreme Court quashed
the decision of the district court of appeal and reinstated PERC's order."' The
supreme court's narrow holding was that PERC may overturn a hearing of-
ficer's ultimate determination of agency in light of what it perceives to be the
applicable law and relevant policy considerations.

In Palm Beach County School Board v. International Brotherhood of Firemen & Oilers,
Local 1227,"' PERC dismissed an unfair labor practice charge filed by the school
board, stating that a union letter that merely threatens a strike does not fall
within the definition of a "strike" due to the lack of overt preparation. PERC
stated that even if the letter did advocate the right to strike or contained a

statement that employees will strike under certain circumstances, this would not
necessarily constitute a violation of the law." 3

Some private sector union self-help techniques are specifically forbidden to
public sector employees in Florida because of the all-encompassing definition
of "strike. ' ' 4 This definition may be vulnerable to constitutional challenges
because of its unusually broad scope, particularly with respect to the prohibition
against "concerted submission of resignations by employees." In International
Union, Local 1232 v. Wisconsin Employment Relations Board, "' the United States
Supreme Court held that a state order prohibiting intermittent, unannounced
"quickie" strikes did not violate the thirteenth amendment. The Court noted,
however, that the state statute in question did not prohibit or restrict any
employee from leaving the employer's service, either without reason, or without
notice.76 While the legislature or the courts may force an employee to choose
between reporting for work or losing his job, presumably they could not con-

168. Id. at 724.

169. Id.
170. Dade County Police Benevolent Ass'n v. City of Homestead, 444 So. 2d 465 (Fla. 3d

D.C.A. 1984).

171. Public Employee Relations Comm'n v. Dade County Police Benevolent Ass'n, 10 Fla.
L.W. 221, 222 (Fla. Apr. 12, 1985).

172. 4 FLA, PUB. EMPL. REP. (LAB. REL. PRESS) J 4098, at 185 (Feb. 24, 1978).

173. See also Duval County School Bd. v. Public Employee Relations Comm'n, 5 FLA. PUB.

EMPL. REP. (LAB. REL. PRESS) 10,027 (Fla. Ist D.C.A. 1978).
174. FLA. STAT. § 447.203(6) (1985).
175. 336 U.S. 245 (1949).
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stitutionally prevent a state or local government employee from submitting a
bona fide resignation.

b. Enforcement and Penalties

Either PERC or the employer whose employees are involved or affected by
the strike may file suit in circuit court to enjoin the strike; the case will be
given priority as an emergency matter. 7 7 If the plaintiff makes a prima facie
showing that a violation of Florida Statutes section 447.505 is in progress or
the danger of a strike is clear, real, and present, the circuit court shall issue
a temporary injunction. After final hearing, the court may either make the
injunction permanent or dissolve it.

The injunction is enforceable through contempt proceedings, with fines against
the organization not to exceed $5,000, and potential fines against each officer,
agent, or representative of the organization available between $50 and $100 for
each calendar day that the violation is in progress."" Additionally, the circuit
court is empowered to award damages and to enforce judgments against em-
ployee organizations by attachment or garnishment of union initiation fees or
dues which are to be deducted or checked off by public employers. 7 9 Individual
employees who participate in unlawful strikes also are subject to severe penalties,
including termination of employment upon the order of PERC. Reemployment
is available only upon stringent terms: a probationary period of six months
during which the employee shall serve without tenure; employment subject to
discharge upon a showing of just cause; and a freeze upon the employee's
compensation for one year at a level not to exceed the amount received by
him immediately before the time of the violation. 80

Section 447.501(2)(e) makes participation in a strike an unfair labor practice
for a public employee organization or anyone acting on its behalf. On the basis
of the first amendment and the PERA "free speech" proviso, 8' Florida's First
District Court of Appeal upheld PERC's finding that a teacher union's distri-
bution of leaflets and flyers depicting the school superintendent and school board
negotiator in an adverse light did not constitute an unfair labor practice.8 2 The
court held, however, that picketing of the school superintendent's home by
disgruntled teacher union members could constitute an unfair labor practice

176. Id. at 251.
177. FLA. STAT. § 447.507 (1985).
178. Id. § 447.507(3).
179. Id. § 447.507(4).
180. Id. § 447.507(5). See also In re City of Coral Gables, 11 FLA. PuB. EMPL. REP. (LAB.

REL. PRESS) 16,025, at 90 (Dec. 19, 1984) (The Commission agreed to drop charges against
police officers participating in a public employee strike. In return, most of the officers agreed to
pay to the Commission 24 hours gross pay; two others agreed to either pay 16 hours of gross pay
or work two eight-hour shifts without pay).

181. FLA. STAT. § 447.501(3) (1985).
182. Duval County School Bd. v. Public Employee Relations Comm'n, 5 FLA. PUB. EmPL.

REP. (LAB. REL. PRESS) 10,028, at 26 (Oct. 3, 1978).
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even in the absence of threats of violence."'3 The court relied heavily on NLRB
and United States Supreme Court decisions in private sector labor cases . 4

In addition to its authority to seek injunctions, PERC may take the following
actions when it determines that an employee organization has violated the sec-
tion 447.505 strike prohibition: (1) issue cease and desist orders; (2) suspend
and revoke certification of the organization; (3) revoke the right of dues de-
duction and collection previously granted under section 447.303; and (4) assess
damages against the organization up to $20,000 for each calendar day of such
violation, or determine the approximate cost to the public due to each calendar
day of the strike, if in excess of $20,000. Such fines shall accrue to the public
employer to be used to replace services denied to the public as a result of the
strike. In determining the amount of the damages, PERC must take into con-
sideration any action or inaction by the public employer or its agents that
provoked, or tended to provoke, the strike by the public employees."' An
organization in violation of section 447.505 may be barred from certification
for one year from the date of final payment of any fine against it. 86 The mere
pendency of an appeal from imposition of strike penalties does not require a
stay of implementation of PERC's order of penalties.'8 7

c. Legal Prohibition Has Not Prevented all Strikes

Despite the severe sanctions for strikes against both the organization and
individuals, a number of strikes and threatened strikes have occurred since
PERA was implemented in 1975. Although no attempt will be made here to
chronicle in detail all strike-related occurrences, examples will be given to il-
lustrate the evolution of PERC's enforcement policies. During the early years
of the Act, PERC's response to public employee strikes was characterized by
swift and decisive action to obtain injunctions from the circuit courts. In 1975,
the Broward County Teachers Association went on strike, and the strike was
enjoined promptly upon the petition of PERC. The First District Court of
Appeal upheld the circuit court's action.'8 8 As a result, the teacher's association
agreed in a settlement stipulation to pay a $40,000 fine and to post certain
notices. 19

Between 1976 and 1978, PERC obtained injunctions when employees struck
or threatened to strike the following public employers: City of Coral Gables,
Broward County School Board, Halifax Hospital in Daytona Beach, Duval
County School Board, City of Jacksonville, and City of Orlando. PERC at-

183. Id. at 26-27.

184. Id. at 27.
185. FLA. STAT. S 447.507(6)(a) (1985).
186. Id. § 447.507(6)(b).
187. City of Hollywood v. International Bhd. of Police Officers, Local 621, 8 FLA. PuB. EMPL.

REP. (LAB. REL. PREss) 13,013, at 13 (Dec. 2, 1981).
188. Broward County Classroom Teachers Ass'n v. Public Employees Relations Comm'n, 331

So. 2d 342 (1st D.C.A.), cert. denied, 341 So. 2d 1080 (Fla. 1976).
189. Public Employee Relations Comm'n v. Broward County Classroom Teachers Ass'n, 3

FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 121, 122 (Mar. 17, 1977).
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torneys also were involved in an abortive strike situation at the Hollywood
facility of the State Department of Health and Rehabilitative Services. 190

In April 1978 the City of Tallahassee discharged certain blue collar workers
for their involvement in a strike action. Neither the city nor PERC sought an
injunction. Counsel for the discharged employees filed a complaint for decla-
ratory relief in the circuit court of the second judicial circuit. The complaint
sought a determination of the city's authority to dismiss the plaintiffs in the
absence of a determination either by the circuit court or by PERC that the
employees had violated the strike provisions of PERA, and an injunction re-
quiring the city to reinstate the employees to their previous positions with back
pay. The circuit court held that PERC could grant complete relief to the parties
and directed the city to submit the matter to the Commission.

The Commission responded in City of Tallahassee'9' by concluding that section
447.507 required neither the Commission nor the public employer to file suit
to enjoin a strike, but merely permitted them to do so where a strike was in
active progress. It noted that in addition to filing suit under section 447.507,
the public employer has the option of filing an unfair labor practice charge
under section 447.503. The Commission concluded further that although it has
independent authority to initiate injunctive proceedings, the statute does not
require it to intrude where, as in this case, the public employer already had
taken effective action to end the strike and discipline employees who had refused
to work.'9 2 The city had authority to discipline its employees in any lawful
manner.'9 3 The statute did not require a public employer to submit such matters
to PERC for resolution before taking disciplinary action. Finally, PERC noted
that although the discharged employees had the option of filing an unfair labor
practice charge against the city pursuant to section 447.501(1),194 the employees
lost their right to file such ULP charges because charges were not filed within
the statutory six month limitation.19 5

Thereafter, PERC changed its approach to strikes and no longer routinely
sought an injunction when a possible strike action came to its attention. Strike
actions were threatened, but did not materialize, in the Dade County Public
Schools and in the Coral Gables Police Department. A "sick out" of employees
at the Jacksonville Electric Authority did occur in 1978.' 9' PERC did not seek

190. This summary is based on a report by former PERO Chairman Powers. W. POWERS,

HISTORY OF STRIKES IN FLORIDA FOLLOWING THE IMPLEMENTATION OF CHAPTER 447, FLORIDA STAT-

UTES (1980).
191. 5 FLA. PuB. EMPL. REP. (LAB. REL. PRESS) 10,100, at 122 (Apr. 9, 1979).
192. Id.
193. A "management rights" clause was written into the employment relationship by the

legislature. FLA. STAT. S 447.209 (1985). It provides, among other things, that a public employer
has the right to "direct its employees, take disciplinary action for proper cause, and relieve its
employees from duty because of a lack of work or for other legitimate reasons." Id.

194. Id. 5 447.501(1)(a). This section prohibits a public employee from: "Interfering with,
restraining, or coercing public employees in the exercise of any rights guaranteed them under this
part . .. [and from] encouraging or discouraging membership in any employee organization by
discrimination in regard to hiring, tenure, or other conditions of employment." Id.

195. FLA. STAT. 5 447.503(6)(b) (1985).
196. Powers, supra note 190, at 7.
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an injunction in any of these cases. Although additional strikes and strike threats
have occurred since 1978, PERC's usual approach has been to offer assistance
to the employer, but to defer to the employer the decision about whether an
injunction should be sought. 97 This approach emphasizes the policies of minimal
intrusion by state government, while maximizing local control over the dynamics
of bargaining. Fortunately, no major strikes have occurred of the magnitude
of the 1968 teachers strike.' 9'

During the 1979-80 fiscal year, nine potential strike situations resulted in
public employee strikes in five locations yielding 1,252 workdays lost. Strikes
involved sanitation workers in Clermont, Dade County, Hialeah, North Miami
Beach, and Tampa, and maintenance workers in Dade County. The work
stoppages ranged from one (lay to five days.' 99

During the 1980-81 fiscal year, eight potential strike situations resulted in
four actual strikes. Three were in Hollywood, where sanitation workers, police
and fire department employees participated in separate job actions. Homestead
police officers also struck, bringing the total number of days lost to 508. The
strikes were only of one-day durations, with the exception of the Hollywood
police strike which resulted in employees being out for one to three days.2"'

d. Lockouts by Management

In the private sector, employers may under certain circumstances lawfully
"lock out" employees for tactical reasons. Numerous NLRB and court decisions
have upheld the legality of such lockouts when the employer was motivated by
legitimate business reasons.""

Lockouts by public employers generally are not viable alternatives for em-
ployer self-help, due primarily to the employer's legal obligation to provide
governmental services. Furthermore, lockouts are discouraged by the limitations
of civil service, constitutional due process and statutory restraints on the sus-
pension or termination of public employee services.

2. Unilateral Action by Management

a. Private and Public Sector Approaches Compared

The extent to which a public employer is permitted to take unilateral action
on mandatory subjects, before and after declaration of impasse, will have a
direct bearing on the reservation of local or political control of governmental
services. In the private sector, employers generally may not take such unilateral
action prior to impasse, although they may thereafter implement unilateral changes

197. Id.
198. See Dade County School Bd. v. Dade County Maintenance Employees Comm., 6 FLA.

PUB. EMPL. REL. (LAB. REL. PRESS) 1 11,109 (1980).
199. PERC Chairman's Annual Report 1980, at 7 (1980).

200. PERC Chairman's Annual Report 1981, at 8 (1981).

201. Significant decisions are discussed in 18F. H. KHEEL, BUSINESS ORGANIZATIONS, ch. 35
(1984).
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if the changes are not more favorable than the proposals made to the union,2 "
2

and the impasse was not caused by the employer's refusal to bargain in good
faith.

203

PERC's approach under the Florida Act has been similar to that of the
NLRB under federal labor legislation, but it accommodates the unique budg-
etary and other statutory restraints on the employer. The general rule in Florida
is that a public employer's unilateral *alteration of the wages, hours, or other
terms and conditions of employment of employees represented by a certified
bargaining representative constitutes a per se violation of sections 447.501(1)(a) 214

and (c). 20 5

In Pasco County School Board v. Florida Public Employees Relations Commission,206

the First District Court of Appeal cited with approval the principles stated by
the United States Supreme Court in NLRB v. Katz:207

The duty to bargain collectively . . . is defined ... as the duty to meet
... and confer in good faith with respect to wages, hours, and other
terms and conditions of employment. Clearly, the duty thus defined may
be violated without a general failure of subjective good faith; for there
is no occasion to consider the issue of good faith if a party has refused
even to negotiate in fact - "to meet . . . and confer" - about any of
the mandatory subjects.2 1

8

The teachers association alleged that the school board had, among other
things, unilaterally reduced the salaries for bargaining unit employees for the
coming school year. The board argued that its action was in good faith and
had been necessary under the circumstances because it feared a deficit for the
coming year. Both PERC and the First District Court of Appeal, in affirming
the Commission's order, rejected this argument and found that the school board
was statutorily mandated to bargain collectively with the association's repre-
sentative in good faith.2 11 In its decision, PERC also cited with approval a
decision of the New York Public Employment Relations Board,20 stating that
"where public employees are denied the right to strike [as they are in Florida],

202. NLRB v. United States Sonics Corp., 312 F.2d 610 (1st Cir. 1963).
203. Industrial Union of Marine & Shipbuilding Workers v. NLRB, 320 F.2d 625 (3d Cir.

1963), cert. denied, 375 U.S. 984 (1964).
204. FLA. STAT. S 447.501(1)(a) (1985). This section prohibits a public employer or an agent

thereof from "[i]nterfering with, restraining, or coercing public employees in the exercise of any
rights guaranteed them under this part." Id. When a public employer is found to have violated
§ 447.501(1)(c) for failing to bargain as a result of unlawful unilteral action, a violation of 5
447.501(l)(a) generally also is found.

205. Id. § 447.501(c). This section prohibits an employer from refusing to bargain in good
faith. Subjective good faith is not a defense. Central Fla. Prof. Fire Fighters Local 2057 v. Orange
County, 9 FLA. PuB. EMPL. REP. (LAB. REL. PRESS) 1 14,171, at 782 (Nov. 14, 1983).

206. 353 So. 2d 108 (Fla. 1st D.C.A. 1977).
207. 369 U.S. 736, 742-43 (1962).
208. 353 So. 2d at 126 (Emphasis in original).
209. Id. at 124.
210. Triborough Bridge & Tunnel Auth., 5 PERB 3064 (N.Y. PERB 1972).
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. . . 'the duty of an employer in the public sector to refrain from self help is
greater than is the similar duty of private sector employers.' ""'

b. Elements in Finding of Unlawful Unilateral Action

To find that a public employer has violated the duty to bargain by taking

unilateral action, it must be proved that a change in the terms and conditions
of bargaining unit employees actually occurred.2 12 If an employer merely acted
in conformance with prior unchallenged changes in the status quo, this com-
pliance is not a violation of the Act. 2 3 The change must affect the collective
interests of the bargaining unit employees;1 4 must affect terms and conditions
of employment for members of the bargaining unit;"' must be a unilateral
change;"' and must occur without proper notice.2"7 A unilateral change may
be unlawful if it results in the granting of benefits 2 " a change in existing

terms,2 J a change in expired contract terms, 2 2 or a change in past practice."'

c. Accommodation For Unique Aspects of Public Employment

While similarities exist between the approaches taken by PERC and the
NLRB, significant departures may occur in the public sector to reflect the

211. Pasco Classroom Teachers Ass'n v. Pasco County School Bd., 3 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) 9, 14 (Apr. 1, 1976) (citing Triborough Bridge & Tunnel Auth., 5 PERB

3064 (N.Y. PERB 1972)).
212. Ft. Lauderdale Fire Fighters, Local 1545 v. City of Ft. Lauderdale, 6 FLA. PuB. EMPL.

REP. (LAB. REL. PRESS) 11,218, at 320 (Aug. 18, 1980).
213. Local Union 1998, I.B.P.A.T. v. Franklin County School Bd., 7 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) 12,111, at 266 (Feb. 13, 1981).

214. Manatee Educ. Ass'n v. Manatee County School Bd., 7 FLA. PUB. EMPL. REP. (LAB.
REL. PRESS) 12,017, at 33 (Dec. 4, 1980).

215. St. Petersburg Ass'n of Fire Fighters, Local 747 v. City of St. Petersburg, 4 FLA. Pus.

EMPL. REP. (LAB. REL. PRESS) 1 4201, at 362 (May 11, 1978).

216. E.g., Hendry County Educ. Ass'n v. School Bd., 8 FLA. PUB. EMPL. REP. (LAB. REL.
PRESS) 13,405, at 741 (Oct. 14, 1982) (PERC denied the school board's motion for a preliminary

order requesting that the Commission authorize implementation of the school board's legislatively

imposed salary schedule because the association indicated its consent in the pleadings before PERC.

Thus, the proposed action of the board was in fact a bilateral change in the status quo.). See also

Orange County Police Benevolent Ass'n v. City of Casselberry, 8 FLA. PUB. EMPL. REP. (LAB.

REL. PRESS) 13,126, at 217 (Mar. 4, 1982).
217. Duval Teachers United v. School Bd., 6 FLA. PUB. EMPL. REP. (LAB. REL. PRESS)

11,271 (Oct. 16, 1980).
218. See Dade County Employees Local 1363 v. City of South Miami, 4 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 1 4065, at 142-45 (Feb. 2, 1978).
219. Florida Classified Employees Ass'n v. Taylor County School Bd., 7 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 1 12,100 (Feb. 5, 1981).
220. Pinellas County Police Benevolent Ass'n v. City of St. Petersburg, 3 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 205, 208 (July 19, 1977).
221. Board of County Comm'r of Orange County v. Central Fla. Prof. Fire Fighters Ass'n,

11 FLA. PUB. EMPL. REP (LAB. REL. PRESS) 16,167, at 481 (Jan. 31, 1985). St. Petersburg Ass'n
of Fire Fighters v. City of St. Petersburg, 5 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 10,381,

at 389 (Nov. 13, 1979); Jacksonville Ass'n of Fire Fighters v. City of Jacksonville, 4 FLA. PUB.

EMPL. REP. (LAB. REL. PRESS) 4248, at 44-42 (June 22, 1978).
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unique budgetary and statutory rights and duties of the public employer. In
City of Tallahassee v. Public Employee Relations Commission,222 the Florida Supreme
Court, while reaffirming that public employees have the same right of collective
bargaining as private employees, recognized that "because the bargaining proc-
ess for public employees involves many special considerations,1 223 public and

private employee bargaining will not be identical. One of the most notable

special considerations is that a public employer must conform not only to rules
and regulations governing public employee collective bargaining, but must also
conform to the statutes and regulations which govern its day-to-day operations.
In this regard, an act which might otherwise constitute an unlawful unilateral
act on the part of a public employer may be lawful if carried out in conformance
with a statute or regulation requiring the employer's conduct.

In Broward Classroom Teachers Association v. School Board,224 one of the unfair

labor practice charges brought by the association alleged that the school board
had violated section 447.501(1)(c) 225 by unilaterally adopting a school budget
for the coming year while the parties were mediating an impasse over wages

and other terms and conditions of employment. PERC held that mere adoption
of the school board's budget did not constitute an unlawful unilateral action.
The Florida Administrative Code Rules required the board to adopt its yearly
school budget within a certain time frame. The Commission also observed that
common sense dictated that budgets must be adopted before the school term
begins if the school system is to function in an orderly and fiscally responsible
fashion. 226 Additionally, negotiations need not cease due to the adoption of the
budget, because the school board would be allowed by statute to modify the
budget in order to accommodate a subsequent collective bargaining agreement. 227

In actual practice, however, adoption of the budget often freezes the employer's
position and provides at least a facial justification for a hold-the-line position
before the special master.

In a 1982 decision involving the same parties, 228 PERC dismissed an unfair
labor practice charge alleging that the board unlawfully and unilaterally had
adopted a school calendar during negotiations. The school board was required
by statute to adopt a school calendar before the fiscal year began. Furthermore,
the board had continued to negotiate with regard to the calendar after its
adoption. PERC dismissed the charge and found that the board had not violated
its duty to bargain. Where the necessity of adopting at least a tentative school
calendar before the beginning of the school year was dictated not only by statute,
but also by common sense, PERC would not interfere with the board's pro-
cedure.

229

222. 410 So. 2d 487 (Fla. 1982).
223. Id. at 490-91.
224. 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 4264, at 484 (July 14, 1978).
225. FLA. STAT. S 447.501(l)(c) (1983).

226. 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 4264, at 484.
227. Id. at 485.
228. Broward County Classroom Teachers Ass'n v. School Bd., 8 FLA. PuB. EMPL. REP. (LAB.

REL. PRESS) 13,353, at 626 (Aug. 31, 1982).
229. Id. at 627.
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Public employers also are in a unique position in that certain subjects which
constitute terms and conditions of employment for bargaining unit employees
may be under the direct control of a governmental agency or board independent
from the public employer itself. This problem, and how it is dealt with in
Florida's public sector, is illustrated by Orange County Police Benevolent Association
v. City of Orlando.230 The city had a Civil Service Act which granted exclusive
power to regulate promotional procedures to the Civil Service Board. While
the city had no authority to control the action of the Civil Service Board, it
nevertheless was found to have violated its duty to bargain with the union when
changes in the civil service rules were promulgated. The violation of the duty
to bargain occurred not because the board had implemented the changes, but
because the city had requested the board to make the changes. Under section
447.309(3)2 " a public employer has authority to request changes in rules over
which the employer has no amendatory power "after agreement upon a collective
bargaining agreement provision which is in conflict with an existing . . . rule. 2

Because the city had failed to bargain with the union before making the request
for the rule change, and thus had attempted to do indirectly that which it could
not have done directly, 2

1 the city had violated the duty to bargain under section
447.309(1).V4* The discretion of a statutorily independent board therefore will
not necessarily insulate its parent public employer from the duty to negotiate
in good faith.2

1
5

Another difficulty in drawing analogies to private sector law on unilateral
action is that the Florida PERA requires certain administrative steps when
impasse occurs as a precondition to unilateral imposition of changes. Unlike
the private sector, where the parties essentially are left to their own devices
once impasse is declared, third party procedures of mediation and fact-finding
in the public sector are extensions of the negotiations process. When third party
procedures are exhausted or waived, and the legislative body has held the re-
quired public hearing, then the statute prescribes unilateral action.2 1

6 If the
parties waive mediation and/or special master proceedings, the legislative hearing
nevertheless is mandatory. Responses to the special master's recommended de-
cision, and legislative action by the employer, will be discussed in Part III,
section D.

B. Mediation

1. Invoking the Mediation Process

Mediation is a process by which an impartial third party assists the parties
in efforts to reconcile their differences. The mediator has no power of com-

230. 7 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 12,019 (Dec. 5, 1980).
231. FLA. STAT. 5 447.309(3) (1985).
232. 7 FLA. PUB. EMPL. REP (LAB. REL. PRESS) 12,019, at 44 (Emphasis in original).

233. Id.
234. FLA. STAT. § 447.309(1) (1985).
235. 7 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 1 12,019, at 44. See also Hillsborough County

Governmental Employees Ass'n v. Hillsborough County Aviation Auth., 11 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) J 16,102 (March 25, 1985).
236. FLA. STAT. § 447.403(4)(d) (1985).

[Vol. XXXVII

32

Florida Law Review, Vol. 37, Iss. 1 [1985], Art. 5

https://scholarship.law.ufl.edu/flr/vol37/iss1/5



FLORIDA PERA

pulsion, but must depend on powers of persuasion, logic, suggestion and advice.
Mediation is strictly voluntary in Florida's public sector. At any time after the
commencement of negotiations, either party may file a "Notice of Negotiations"
supplying PERC with certain essential information about the parties and in-
formation relevant to bargaining.237 After receiving notice, PERC will consult
with the appropriate regional office of the Federal Mediation and Conciliation
Service (FMCS) and notify the parties about availability of a mediator.

When an impasse occurs, either party may invoke the services of PERC to
secure the appointment of a mediator or the parties may jointly appoint a
mediator on their own initiative.23 8 At least in theory, any person selected upon
mutual agreement of the parties may serve as mediator. In practice, PERC
invariably has appointed a mediator through the FMCS. 2 9 Although FMCS
may decline to assert jurisdiction over a dispute, it does provide mediators to
public sector disputants without charge. PERC has authority to maintain a
roster of mediators to serve in the event FMCS declines jurisdiction.24° In that
event, the parties would bear the cost of mediation.2 4' This roster has been
inactive, however, and PERC has no record of ever having appointed a private
mediator in lieu of an FMCS appointment.2 42

2. How Mediation Works

In the typical mediation session, the mediator brings both parties together
in a joint session to identify the issues in dispute. Thereafter, the mediator

sends the parties to separate rooms and meets with them in a series of inde-
pendent sessions. The separate meetings enable the mediator to discover possible
grounds for settlement while shuttling back and forth between management and

labor representatives. Because the mediator is merely a nonjudgmental facilitator
of settlement and does not make official recommendations nor render an award,
the parties are more likely to reveal their true limits and bargaining objectives
during such private sessions. To encourage the parties to place trust in the
mediator, the regulations prescribe confidentiality of all information and papers
received or prepared by the mediator during the course of his official duties.
Reports issued by the PERC Chairman disclose a high settlement rate for
disputes referred to mediation. 243

237. 10 FLA. ADMIN. CODE 38D-19.01. This provision provides that such notice "may" be
submitted, indicating its voluntary nature. Id.

238. FLA. STAT. § 447.403(1) (1985).
239. 10 FLA. ADMIN. CODE 38D-19.02.
240. FLA. STAT. S 447.207(5) (1985).
241. FLA. STAT. 5 447.407 (1985).
242. Interview with Millie Seay, Executive Assistant to the PERC Chairman (Jan. 17, 1985).
243. The following data for 1978-1981 was derived from Chairman's Annual Report 1981;

data for 1981-1984 was derived from PERC Chairman's Annual Report 1984:
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3. Mediation and the "Sunshine Law"

Since the passage of PERA, mediators have conducted public sector me-
diation in completely closed sessions, following the approach that proved so
advantageous in mediation of private sector disputes. However, the counter-
vailing state policy favoring full public disclosure of government business limits
blanket application of this confidential approach in public sector mediation. In
1983, the Florida Circuit Court of Palm Beach County held in Fire Fighters,
Local 1560 v. City of Boca Raton244 that pursuant to Florida's "Sunshine Law, ' 2 4

5

the city was enjoined from conducting face-to-face bargaining sessions in private,
whether or not a mediator was present. The court rejected the city's argument
that the Sunshine Law applied to negotiation sessions only, not to mediation
sessions.

Because mediation is an extension of negotiation, this application of the
Sunshine Law probably comports with the legislature's intention to ensure that
government meetings be open to the public. The inability of the mediator to
conduct such joint sessions in private, however, strikes a crippling blow to this
otherwise salutary process. Ironically, mediation must be conducted in a fishbowl
atmosphere even when the underlying impasse might have been triggered in
part by the posturing and fixation of positions brought on by open public
bargaining sessions.

State circuit courts have jurisdiction to issue injunctions to enforce Florida's
Sunshine Law upon application by any citizen of the state.2

4 PERC's General
Counsel has ruled that the Commission's jurisdiction is limited to administering
and enforcing Chapter 447, Part 11,247 and does not extend to enforcement of

1978-1984
Mediation: Percentage Rate of Settlements

Results FY 1978 1979 1980 1981 1982 1983 1984

Agreement 84% 66% 82% 89% 85% 85% 66%

by the
parties

Referred to 9% 20% 13% 5% 5% 1% 2%

Special

Master

No need for 7% 14% 5% 6% 4% 6% 3%
mediation

Other - - - - 6% 8% 29%

Note: The "other" category was added after the 1981 report.

244. 10 FLA. PUB. EMPL. REP. (LAB. REL PRESS) J 15,043 (Dec. 3, 1983).
245. FLA. STAT. § 286.011 (1985).
246. Id. S 286.011(2).

247. "By order issued May 23, 1984, Order No. 84-101, the Commission delegated to its

General Counsel the authority to determine the sufficiency of every unfair labor practice charge
filed with the Commission and to notify the respective parties of his determination." Cumbie v
Harber, 10 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 15,159, at 298 (June 28, 1984).

[Vol. XXXVII

34

Florida Law Review, Vol. 37, Iss. 1 [1985], Art. 5

https://scholarship.law.ufl.edu/flr/vol37/iss1/5



FLORIDA PERA

the Sunshine Law.24 8 Therefore, although private mediation might thwart sta-
tutory intent, unless someone protests these meetings they remain confidential.

4. Mediation is a Voluntary Process

Most states with collective bargaining legislation for public employees have
provided for some form of mediation. 249 Generally, mediation is a voluntary
process available at either party's request. In a small minority of states, the
agency responsible for administering the bargaining law may require the parties
to submit to mediation. 250

Mediation is strictly voluntary in Florida; neither PERC nor the mediator
has any power of compulsion in the mediation process, and neither party can
be compelled to utilize fully the mediation process. 25' If a party withdraws from
or refuses to engage in mediation as retaliation for protected activities, PERC
concludes that an adequate remedy is available in unfair labor practice pro-
ceedings 25 2 Although the generally held view is that mediation should be a
voluntary process, this element of voluntarism proves to be a weak link in the
chain of events leading to settlement when the stronger party has no incentive
to settle. The public has a vital interest in disputes between government and
its employees, and different dynamics are involved than when a private sector
employer and its union are at impasse. Understandably, mediators might prefer
to deal only with parties who submit willingly to mediation. Nevertheless, some
employers might not wish to mediate because they do not want an agreement
- any agreement - with a union. At certain times a union will prefer to
strike rather than to express a willingness to compromise by seeking mediation.
In short, PERC should have authority to compel the parties to submit to the
salutary process of mediation.

C. Special Master Proceedings

1. Criteria for Effective Special Master Proceedings

If mediation fails to resolve all impasse issues, or if the parties elect to
waive mediation entirely, special master proceedings are then available. Because
the special master has wide latitude and discretion in making hearing arrange-
ments, ruling on motions, and conducting the hearing, each proceeding will
take on the imprint of the individual special master's style. The special master
is given a general mandate to recommend a decision with the objective of
achieving "a prompt, peaceful, and just settlement of disputes. ' 25 3 In view of

248. Id.
249. See supra notes 16-30 and accompanying text. The statutes are reproduced in [1985] GOV'T

EMPL. REL. REP. (BNA) pt. 51.
250. See, e.g., KAN. STAT. ANN. 5 44-826 (1981); N.Y. Civ. SERV. LAW § 209 (McKinny

Supp. 1984).
251. E.g., Professional Fire Fighters, Local 2630 v. City of N. Lauderdale, 7 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 12,018, at 39 (Dec. 4-, 1980).
252. Id.
253. FLA. STAT. 5 447.405 (1985).

1985)

35

Vause: Impasse Resolutions in the Public Sector--Observation on the Firs

Published by UF Law Scholarship Repository, 1985



UNIVERSITY OF FLORIDA LA W REVIEW

this mandate and other purposes and policies expressed by state statutes and
the state constitution, the effectiveness of a special master proceeding may be
evaluated by the following criteria:

1. Both the process and the special master should be readily accessible to the parties.
Although the parties should not communicate with- the special master on the
merits of the case ex parte, the master should be readily accessible to and
responsive to communications on other appropriate matters, sucl4 as hearing
arrangements, motions, and requests for subpoenas.

2. The hearing process should proceed expeditiously toward the prompt rendition of a
recommended decision. Prompt attention should be given to scheduling'and holding
of hearings, filing of transcripts and briefs, and filing of the special master
recommended decision. PERC is obligated to ensure that neither the parties
nor the special master unduly delays the proceedings, for the public has an
interest in prompt resolution of public employment labor disputes. A special
master who cannot hear and decide cases on a timely basis because of a heavy
caseload or other reasons should decline appointments, or in the alternative,
be removed from the special master list by PER(.

3. The rights of the parties should be protected. The special master should give
particular attention to the parties' rights to a ful and fair hearing on all issues
in dispute. In addition, the parties must be allowed the following rights: To
be present and represented at the hearing; to have reasonable access by sub-
poenas to evidence and information necessary to the preparation of the case;
to present witnesses; and to confront and cross-examine witnesses of the op-
posing party. In short, the special master should accord to the parties at least
a modicum of due process at each stage of the proceedings.

4. The process should be time-efficient. Because a prompt settlement is one of
the overall objectives of the process, the special master should move quickly to
each successive step in the process. Although the evidence presented is largely
controlled by the parties, the special master should be responsive to objections
on such grounds as irrelevancy, duplication or cumulative evidence, or waste
of time. Stipulations of evidence during the course of the hearing often can be
obtained at the special master's urging.

5. The process should be perceived by the parties as fair, just and impartial. The
regard for a time-efficient hearing must be balanced with the equally important
objective that each party perceives it is receiving a full and fair opportunity to
present its evidence and challenge that of its opponent. Sometimes, -the special
master will permit a party representative or a witness to speak at length even
though a more concise presentation would serve the purpose. The special master
permits this because the venting of one's full position and frustrations to an
impartial person may in itself have a therapeutic effect on 'the bargaining re-
lationship. Above all, however, the special master must be impartial, because
without evident impartiality, otherwise acceptable recommendations might be
rejected as the result of a perceived bias.

6. The special master should attempt to foster good labor relations between the parties.
This objective may be extremely difficult when the parties come to the hearing
with a long history of bitter labor relations, marred by personal animosities.
The special master likely will have numerous opportunities to inject the more
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reasoned views "of'an objective observer when hostilities surface. For example,
personal invective and--taek should be courteously but firmly prohibited. If
mediation appears -appr6pnate,, the special master may be able to broaden the
parties' range of vision ta encompass alternatives other than direct confrontation
on mutually unticceptable positions. The special master should write his decision
with candor, fairly-"asse~su rg each party's position. Overly harsh criticisms of
either party should be--avoided because it can place the criticized party in a
defensive. postiie, "detrumental to good labor relations. In short, the special
master should use every opportunity to be a peacemaker as well as adjudicator.

7 The reconmmdet'i decision should prqvde a final resolution to each issue. The
recormmendations- hould 'l5e sufficiently clear, explicit and unambiguous to per
mit implementatjon by the, parties. The mere expression of general concepts or
ideas, ihoweverlaudable,.can result in rejection simply because the parties cannot
agree on what the recbmmendations will actually mean at the implementation
stage. Sometimes, of course, the special master will not have enough information
or the subject matter will be too complex to render a detailed program for
adoption.

8. The recommendation should bi credible and express a sense of justice. Because the
special master's decision.is an advisory recommendation only, he can ill afford
,merely to announce Jhis .disposition of the issues, as if by fiat, without the
benefit of a perguasile- ratkonale supporting each decision. The special master
in effect is calld upon to sell his recommendations to the parties and the public.

The recommendatrons should fall within the realm of reasonable acceptability
For example, to suggest that teacher salaries should be doubled to reflect the
contributiofis teachers -tqdke -to or soci ty might be a wise and accurate judg-
ment'in the abstract, -but unacceptable in the context of a poor county school
system that: afre.dy .pasjts teachers -as much or more than other school systems
in the local operating ,area.

The above rriteria, Iile drawn from state policies articulated by the leg-
islature, PtRA and *the. constitution, necessarily reflect personal value judgments
of this author/special mastex. Variations on these criteria may also be acceptable.
Satisfaction of -th criteria, however, will almost invariably improve upon the
decisional piocess, and should meet the expectations of state law and policy

2. Tie. Manddiory Character of Special Master Proceedings

Prior to 'the .1984 ameridments, special master proceedings were mandatory
in casds of bargaining iTpasse.2 " In the case of In re FTP-NEA,255 PERC held
that'the special-rflasterproceeding -was not waivable by the parties because the
statute ugeA' c.$yrds- . -adtp'Ap-rlt. 'PERC reasoned that the parties cannot
waivF'a ight'. bIesst fli~t ight is intfnded solely for the parties' own benefit.

ft C cOndlu&.&thaeI he -. e l natur intended the statute to benefit the "public
inieest;"'.as-rell as A .I66itivtuig parties. Waiving the special master pro-

254. .Ido -ff7.4O3(2J _8-vd 1hat: '. [U]porr the request of either party, the Commission shall

appoint,.andsubrrit r-utiresolved Issues to, a special master." (emphasis added).

255. 5 FLA. Pu'Bs EMPL. REP (LAB. REL. PRESS) 10,023, at 23 (Jan. 22, 1979).
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ceeding would be antithetical to collective bargaining, and therefore antithetical

to the most fundamental policy of the Act..2 6

In 1984, the Florida Legislature passed House Bill 87 and amended section

447.403 specifically to permit the parties, by mutual agreement in writing, to
waive special master proceedings entirely and proceed directly to resolution of

the impasse by the legislative body. 25 7 This provision became effective October
1, 1984. In City of Casselbery v. National Association of Governmental Employees,

however, PERC granted the parties' joint motion for leave to waive the special
master hearing prior to the effective date of the amendment.2 58 PERC apparently

viewed strict enforcement of the special master hearing requirement unnecessary
in light of the legislature's more relaxed position on such hearings. PERC was

concerned that a contrary ruling would cause some parties to stall the special

master proceedings until the October 1st deadline.2 59

The impact of the new waiver option is difficult to assess at this early date.

On the positive side, the amendment permits the parties to avoid the expense
of special master proceedings if resolution by third-party intervention seems

unlikely. A waiver requires the consent of both parties, however, and it is

unlikely this will occur in a majority of the cases.
The need for this amendment is not readily apparent. The Bill Summary

on House Bill 87260 included a fiscal impact statement which speculated that a
typical special master hearing costs approximately $2,500, split evenly by the
parties. Based on the assumption that all impasse situations would result in a

waiver, approximately $36,250 would have been saved by public employers
during fiscal year 1983. This amount is miniscule in the context of a state

Florida's size. Considering that these savings would have been offset by an
estimated fifty percent increase in the number of legislative body hearings, and
that those hearings likely would have been longer and more complex as a result

of not having the benefit of a fact-finder's recommendations, any anticipated
savings quickly vanish. The increased cost of legislative body hearings would

not be split by the parties, but would be absorbed entirely by the governmental

entity involved. Furthermore, even a substantial decrease in the number of

special master hearings would result in only a negligible fiscal savings to PERC. 2 6'

When special master proceedings are waived, the dispute proceeds to res-

olution by the legislative body pursuant to section 447.403(4)(d). Therefore, the
parties should obtain an understanding of the nature of the hearing conducted
by the legislative body before that body takes final action.

256. Id. See also In re Melbourne Fire Fighters Ass'n, 5 FLA. PUB. EMPL. REP. (LAB. REL.

PRESS) J 10,041 (Jan. 30, 1979); Broward Classroom Teachers Ass'n v. School Bd., 4 FLA. PUB.
EMPL. REP. (LAB. REL. PRESS) 4:150 (Nov. 9, 1978). Compare International Ass'n of Fire Fighters,

Local 2135 v. City of Ocala, 5 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 10,167, at 206 (May

24, 1979).

257. 1984 Fla. Laws 228.

258. 10 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 15,204, at 401 (Aug. 9, 1984).
259. Id. at 402.

260. Bill Summary HB 87, Comm. on Retirement, Personnel & Collective Bargaining (Dec.

14, 1983).

261. Id. at 3.
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On balance, however, the amendment may not be in the public's best
interest because it serves to deny te public, the ultimate beneficiary of special
master proceedings, of the informed judgment of a neutral hearing officer.
Further, it will relieve the parties of the difficult but important step of identifying
and isolating those issues of critical concern in the bargaining impasse. Although
special master proceedings can be costly, the salutary effects of having the final
arguments and positions of the parties tested in public before an informed and
impartial decision-maker would seem to inure to the best interests of the general
public. In cases decided under PERA when special master proceedings were
mandatory, such proceedings were considered an essential step in protecting the
public interest and insuring a degree of impartiality in the dispute resolution
process.

26 2

In summary, the amendment permitting waiver of the special master pro-
ceedings is ill-conceived and, on balance, not in the public's best interest. Once
negotiation and mediation efforts have failed, the public trial of each party's
position before an impartial decision-maker is the best way to ensure that the
process is open to public scrutiny. In the absence of the right to strike or lock
out, little is left to encourage compromise.

3. Agreement in Advance to be Bound by the Special Master's Decision

Apart from the question of whether special master proceedings can be waived
is the question of whether the parties can ascribe to the special master's decision
in advance a greater weight of authority than that provided in the state statute.
Generally, PERO has left open the possibility of voluntary waiver or alteration
of certain statutory procedures, provided mutual consent is present. In dicta,
PERC stated in a 1978 decision that parties may, by mutual consent, bargain
to impasse resolution instead of following the statutory scheme.26  When a teacher
union refused to participate in special master proceedings unless the school board
employer would agree to accept the master's award in advance, PERC held
that such deviations could occur only upon a mutual agreement.264 In In re City
of Boynton Beach,26 5 however, PERC approved the parties' mutual waiver of their
statutory right to reject the special master's recommendation. They agreed to
submit all unresolved mandatory subjects of bargaining to the special master
and to be bound by his decision.

In 1984 the Fourth District Court of Appeal held unconstitutional a proposed
city ordinance that would have bound the city to accept special master decisions
in cases involving fire fighters. In West Palm Beach Association of Fire Fighters v.

262. In re FTP-NEA, 5 FLA. PuB. EMPL. REP. (LAE. REL. PRESS) 10,023, at 22 (Jan. 22,
1979); In re Indian River School Bd., 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 4192, at 353
(May 4, 1978).

263. International Ass'n of Fire Fighters, Local 1365 v. City of Orlando, 4 FLA. PUB. EMPL.
REP. (LAB. REL. PRESS) 4214, at 388 (May 18, 1978), aft'd, 384 So. 2d 941 (Fla. 5th D.C.A.
1980).

264. Broward Classroom Teachers Ass'n v. School Bd., 4 FLA. PUB. EMPL. REP. (LAB. REL.
PRESS) 4350, at 595 (Nov. 9, 1978).

265. 7 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 12,090, at 221 (Jan. 28, 1981).
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City of West Palm Beach,26 6 the court concluded that the proposed statute violated
article VIII, section 2(b) of the Florida Constitution and clearly was inconsistent
with the provisions of section 447.403(3) of the Florida Statutes. 267

In Board of Commissioners v International Association of Fire Fighters, Local 2577,268
a Florida circuit court granted the union's motion to compel binding interest
arbitration pursuant to a collective bargaining agreement that required the par-
ties to participate in such interest arbitration in the event that reopener ne-
gotiations did not produce an agreement within thirty days. The court expressed
reservations about this arrangement because PERA clearly places final respon-
sibility for determining public interest on the agency Board. 6 9 The court sug-
gested, however, that having agreed to arbitrate this interest dispute, the employer
should at least go through the arbitration proceeding and thereafter submit any
reasons it has for requesting the court to relieve it of its agreement. This
approach would serve the PERA policy because it would be tantamount to a
special master proceeding with the question as to the binding nature reserved.270

However, the court required arbitration only with respect to mandatory subjects
of bargaining, expressing the opinion that binding interest arbitration could not
be used for permissive subjects of bargaining.2 71

For at least two major reasons, PERA does not permit such agreements to
be submitted to binding interest arbitration. First, the Florida Legislature had
the opportunity to enact binding interest arbitration provisions when PERA was
drafted, but instead chose to make special master recommendations advisory
only. In doing so, the legislature articulated the state policy of preserving local
or political control of the ultimate decision by the legislative body. This leg-
islative intent will be frustrated if a public employer may submit to binding
interest arbitration without express authorization from the legislature.

Second, Florida has followed a very strict requirement for "adequate stand-
ards" when legislative powers are delegated. A public employer which attempts
to delegate its powers to an arbitrator with neither legal authorization nor

266. 448 So. 2d 1212 (Fla. 4th D.C.A. 1984).

267. Id. The proposed ordinance provided:
In any contract involving terms or conditions of employment, between the City of West
Palm Beach and its firefighter employees acting through its employee organization, where

unresolved issues are submitted to a special master pursuant to Florida Statutes chapter
447.403 and 447.405, it shall be deemed to be in the public interest including the interest
of the employees involved for the commission of the City of West Palm Beach to accept

the recommended decision of the Special Master, and such recommended decision shall
be accepted unless there was riot competent substantial evidence to support that recom-
mended decision, provided: however, if the firefighter employees strike in violation of state
law to coerce acceptance of the recommended decision, this provision shall not be applicable.
In the event there is any disagreement concerning this provision, the matter shall be

resolved by application of either party to the Circuit Court of the Fifteenth Judicial Circuit

in and for the State of Florida.

Id. at 1213 n.1.
268. 10 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 15,283 (Fla. 20th Cir. Ct. Sept. 4, 1984).

269. Id. at 649.

270. Id. at 650.

271. Id.
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adequate standards to guide the arbitrator, violates article II, section 3 of the
Florida Constitution. Because of the importance of the "adequate delegation
standards" issue, it is treated in detail in Part III, section D.

4. Variations in Procedural Requirements

PERC has held that certain other statutory requirements can be altered
upon mutual consent of the parties. 2 2 For example, joint requests for extensions
of time in which to file the written notice of rejection of special master's rec-
ommendations have been liberally granted. 273 Generally, if consent by either
party is withdrawn, the parties must return to the statutory procedures. 274

Provided PERC takes appropriate steps to ensure that the special master
process will not be unduly delayed, such minor variations from the statutory
procedure are appropriate if both parties agree and PERC finds that such
variations enhance the prospects for settlement. The ultimate goal of the special
master proceeding is not the master's recommended decision, but the peaceful
resolution of the labor dispute. The entire process is designed to achieve that
end, and should not be frustrated by insistence upon mechanistic application
of procedural steps and timetables. Although the process should move along on
an expeditious basis, reasonable flexibility should be permitted. If, however, the
parties are unduly delaying the process or otherwise attempting to vary the
statutory procedure in ways that are inimical to the public interest, then PERC
should not permit such variations.

5. The Selection and Appointment of the Special Master.

PERC maintains a list of approximately forty special masters, appointed on
the basis of their education, experience, skill in written expression, neutrality,
and willingness to undertake continuous training as special masters. 2 5 When
the employer and the bargaining agent for the public employees cannot agree
upon a special master, PERC employs a "striking system" to select one for
them. 2 6 PERC sends each party a list containing the names and biographies
of three special masters. The parties must then respond in writing within fifteen
days of receipt of the list stating either rejection or acceptance of the listed
persons. 2 7 If the parties choose the same individual, he or she will be appointed

272. See City of Miami Beach & Int'l Ass'n of Fire Fighters, Local 1510, 4 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 4196, at 356 (May 8, 1978).
273. See School Bd. v. Broward Classroom Teachers Ass'n, 9 FLA. PUB. EMPL. REP. (LAB.

REL. PRESS) 14,077 (Jan. 14, 1983); City of Hollywood v. International Ass'n of Fire Fighters,
9 FLA. PUB. REL. REP. (LAB. REL. PRESS) 14,045 (Dec. 9, 1982); Broward County v. International
Ass'n of Fire Fighters, Local 2019, 9 FLA. PUB. REL. REP. (LAB. REL. PaRsS) 13,197 (Apr. 28,
1982); Lake County School Bd. v. Lake County Educ. Ass'n, 8 F.A. PuB. REL. REP. (LAB. REL.

Pass) 13,079 (Jan. 19, 1982).
274. International Ass'n of Fire Fighters, Local 1365 v. City of Orlando, 4 FLA. PuB. EMPL.

RaP. (LAB. REL. PRESS) 4214, at 388 (May 18, 1978).
275. 10 FLA. ADMIN. CODE 38D-19.04.
276. FLA. STAT. § 447.403(2) (1985).
277. 10 FLA. ADMIN. CODE 38D-19.05(3).
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special master. 278 If they reject the same person, the Commission will select a
special master from the remaining two names.2 9 If the above procedure fails,
the Chairman will appoint a special master at his discretion from the roster
maintained by PERC. 2

11

6. "Impasse" - A Prerequisite to Special Master Proceedings

The special master has jurisdiction only in the case of an impasse in bar-
gaining. In the common parlance of labor relations, an impasse exists at that
point in negotiations when the differences of the parties are so substantial or
prolonged that further meetings would be futile. Under the Florida PERA,
however, the parties need not be totally deadlocked; 8 ' either party may create
a statutory state of impasse by so declaring in writing to the other party and
PERC, provided a "reasonable" period of negotiations has occurred." 2 Thus,
one or both parties may declare impasse even though bargaining has not yet
become completely futile, and despite the fact that further bargaining is con-
templated. This standard for declaring impasse is more liberal than its coun-
terpart in private sector labor law. 283

To establish that a party has prematurely declared an impasse, the charging
party must show that a "reasonable period of negotiation" has not transpired,
or that the respondent party has refused to negotiate any mandatory subject
prior to declaration of impasse. 28 4 PERC has been reluctant to find bad faith
in such circumstances,2 8 5 although it has stated that declaration of impasse may
not be used to discontinue meaningful bargaining after impasse has been de-
clared.28 6 Unlike the private sector, the duty to bargain under Florida's PERA
thus survives even a bona fide declaration of impasse. 287 Once an impasse has
been declared, the question of whether impasse has been declared prematurely

278. Id. 38D-19.05(3)(b).
279. Id. 38D-19.05(3)(c).
280. Id. 38D-19.05(4).
281. Dade County Employees Local 1363 v. City of N. Miami Beach, 9 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) q 14,317, at 635 (Sept. 8, 1983). See also Hollywood Firefighters Local
1375 v. City of Hollywood, 8 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) q 13,333, at 597-98 (Aug.
18, 1982) (Renovitch, Comm'r, concurring).

282. FLA. STAT. § 447.403(1) (1985).
283. Compare id. with Latrobe Steel Co. v. NLRB, 630 F.2d 171, 179 (3d Cir. 1980) (illustrates

the difference between private and public sector labor law).
284. International Bhd. of Police Officers, Local 621 v. City of Hollywood, 8 FLA. PUB. EMPL.

REP. (LAB. REL. PRESs) q 13,334, at 598 (Aug. 18, 1982).
285. Id.
286. Id.; Leon County Police Benevolent Ass'n v. City of Tallahassee, 7 FLA. PUB. EMPL.

REP. (LAB. REt. PREss) q 12,057, at 138 (Jan. 7, 1981).
287. Professional Fire Fighter Ass'n, Local 2807 v. Southwest Fire Dist. 6, 9 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) q 14,289, at 575 (Aug. 4, 1983); International Bhd. of Police Officers,
Local 621 v. City of Hollywood, 8 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) q 13,334, at 598
(Aug. 18, 1982); Hollywood Fire Fighters, Local 1375 v. City of Hollywood, 8 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) q 13,333, at 597 (Aug. 18, 1982); Pinellas County Police Benevolent Ass'n
v. City of St. Petersburg, 3 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 205 (July 19, 1977).
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should be raised in unfair labor practice proceedings, not in a petition for a
declaratory statement. 28

If both parties agree that an impasse exists and some bargaining has oc-
curred, PERO will probably not inquire into the "reasonableness" of the period
of bargaining. Although a negotiator's persistent cancellation of meetings, late
arrivals, and failures to attend meetings may evidence an overall course of
conduct constituting a refusal to bargain, 2 9 a declaration of impasse may be
reached before all scheduled meetings are completed if the parties remain open-
minded to future proposals. In City of Lakeland v. Lakeland Firefighters ZAFF, Local
2350,290 the city filed charges against the IAFF, alleging that the union com-
mitted an unfair labor practice when it declared an impasse after completing
only eighty percent of the agreed-upon schedule of negotiating meetings. The
parties had met only a few times and had negotiated for less than sixty days;
moreover, the budget submission date was more than seventy days from the
date impasse was declared. 29' PERC found no violation by the union, noting
that the union had "considered" all employer proposals and had stated a will-
ingness to consider proposals. 292

A declaration of impasse does not relieve a party of the continuing duty to
bargain in good faith, and declarations of impasse will not be permitted to
"cleanse" a prior illegal refusal to bargain. 293 The negotiator who anticipates
making a declaration of impasse should ensure that the record reflects serious
good faith efforts to discuss and resolve items at issue. If a party acts upon a
premeditated intent to accelerate negotiations to a state of impasse for strategic
reasons (for example, to enable the employer to implement its offer unilaterally
after legislative hearing), PERC may find that an impasse does not exist and
that the party's overall conduct establishes a violation of the duty to bargain.
PERC, however, has taken a rather lenient approach to finding that an impasse
exists. If neither party objects, PERC will generally declare an impasse re-
gardless of the extent to which the parties actually have engaged in bargaining.
As a result, special masters may hear evidentiary presentations at the hearing
from parties who have not exhausted all reasonable possibilities for settlement.

To invoke the special master proceedings, the impasse must be over an
"interest" dispute. In the case of City of Margate v. Broward County Police Benevolent

288. In re Edison Community College, 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 4292
(Aug. 24, 1978).

289. See, e.g., Escambia Educ. Ass'n v. School Bd., 2 FLA. PuB. EMPL. REP. (LAB. REL.
PRESS) 93 (May 13, 1976).

290. 3 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 94 (April 19, 1977).
291. FLA. STAT. S 447.403 provided at times pertinent to this case that an automatic state of

impasse would occur if no agreement was reached within 60 days of the commencement of bar-
gaining, or at least 70 days prior to the budget submission date.

292. "We're willing to consider any kind of settlement that can be made in the period of
time we're waiting for the [special master] and there's nothing that says we can't settle it if we
get to that stage . . . ." 3 FLA. PUB. EMP. REP. (LAB. REL. PRESS) at 95.

293. Duval Teachers United v. Duval County School ]d., 3 FLA. PuB. EMPL. REP. (LAB.

REL. PRESS) 96, 101-02 (Apr. 19, 1977).

19851

43

Vause: Impasse Resolutions in the Public Sector--Observation on the Firs

Published by UF Law Scholarship Repository, 1985



UNIVERSITY OF FLORIDA LAW REVIEW

Association,2 4 the city and the PBA were parties to a collective bargaining agree-
ment which contained the following language: "The City agrees to review salary
structure pertaining to patrolmen and sergeants to determine if any inequities
exist between these two pay grades." After the city reviewed some pay grades,
it notified the PBA that it would upgrade the pay scale for two sergeants but
would not upgrade the pay scale for two other sergeants. The PBA then notified
the city manager that they were at impasse regarding the salary adjustments
and requested that PERC appoint a special master. The city opposed the ap-
pointment and petitioned PERC to abate the impasse proceedings. PERC granted
the abatement, reasoning that the dispute did not involve an impasse in col-
lective bargaining. Instead, the disagreement arose from a "rights" dispute over
the interpretation of contract language, and rights disputes are more appro-
priately resolved through grievance-arbitration procedures. PERC therefore con-
cluded that this was a contract interpretation dispute and not an "impasse"
in negotiations over terms and conditions of employment as contemplated by
the special master provisions of the statute.

7. Objections 1o the Appointment; Disqualifications

No code of ethics exists specifically for special masters to address questions
of disqualification.2 95 Special masters should disclose to PERC and to the parties
any relationship, fact or circumstance which would tend to give the appearance
of impropriety if undisclosed. A special master who is concerned that he should
not serve in a case because of a disqualification or potential conflict of interest
may recuse himself. To avoid unnecessary delay in the proceedings, such a
recusal should be made as soon as a special master finds cause for such action.
In that event, PERC immediately can appoint another special master to proceed
with the hearing.

Provided the parties follow statutory procedures for appointing a special
master, PERC generally has held that such appointments are proper and timely.
In School Board v. Escambia Education Association,296 PERC denied a school district's
request for withdrawal of the appointment of a special master when both parties
had participated in the "alternate striking" method of selecting a special master.
Neither party removed from the list the name of the special master who sub-
sequently was selected by the chairman. PERC found that prior to the special
master's appointment each side had had time and opportunity to object to the
selection of that special master. Because they did not do so, their attempt to
withdraw his appointment was untimely.

In Sarasota Professional Fire Fighters, Local 2546 o. City of Sarasota,2 97 the city

294. 8 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 13,086 (Jan. 22, 1982).
295. In 1977 the author chaired an ad hoe study commission of special masters charged by

the PERC chairman to develop informal guidelines for special masters. Those guidelines were

developed, approved by the chairman, and circulated to special masters to assist them in discharging
their duties under the new law. However, the guidelines were advisory only and were not pro-

mulgated as formal regulations.

296. 1 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 44 (Nov. 26, 1975).
297. 8 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 13,391 (Sept. 29, 1982).
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claimed that the special master list submitted to them contained biased special
masters.. More specifically, it claimed that one special master had a tendency
not to decide cases on the merits but to lean toward ruling in favor of the
employee organization. The city also asserted that the other two special masters
came from states other than Florida and these states had labor-management
philosophies inconsistent with those of Florida. As a result of this alleged bias,
the city moved for an extension of time for the selection and appointment of
a special master, and in the alternative, requested a new special master list.
PERC held that the motion for requesting a new special master list was too
vague in the one case and in the other two cases was legally insufficient. In
all three cases the motion was without demonstrative foundation.

8. Stays of Special Master Proceedings

In determining whether to allow a motion for a stay of special master
proceedings, the Commission employs a balancing test which consists of weigh-
ing the interest of the public and the prejudice to the requesting party against
prejudice to the other party. 298 The balance is heavily weighted in favor of
proceeding with statutory procedures. Expense and waste of time do not con-
stitute serious enough prejudice to justify a stay.299 In Coral Gables Professional
Fire Fighters Association, Local 1210 v. City of Coral Gables,3°° the fire fighters union
requested a stay of special master proceedings pending the union's challenge
in court of the constitutionality of PERA's impasse procedures. PERO denied
the stay and stated its reasoning:

The orderly process for resolving disputes is a significant aspect of the
overall collective bargaining process constructed by the Legislature. It is
a process which has been in place and working since public employee
bargaining began in Florida. If the dispute resolution mechanism were
halted at this juncture of bargaining, the bargaining process would fall
into limbo. The existing contract may expire, the City's budgeting and
tax millage setting schedule may be jeopardized in direct contravention
of Title XIV, Florida Statutes (1979). Neither the employees, those who
administer the City, the City's legislative body, nor the public would be
able to determine those important issues relating to City services until
the Court rules at some uncertain time in the future .30

PERC further observed that until a court order mandated otherwise, it would
presume the statute constitutional.3 0 2 In another case, a circuit court denied a
union's request for a stay of the special master proceedings while a constitutional
challenge was pending because there was no showing of irreparable harm.303

298. Coral Gables Prof. Fire Fighters Ass'n, Local 1210 v. City of Coral Gables, 8 FLA. PUB.
EMPL. REP. (LAB. REL. PRESS) 13,033 (Dec. 16, 1981).

299. Id. at 42.
300. Id.
301. Id.
302. Id.
303. Deerfield Beach Fire Fighters Ass'n, Local 1673 v. City of Deerfield Beach, 7 FLA. PuB.

EMPL. REP. (LAB. REL. PRESS) 12,389 (Sept. 24, 1981).
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The Commission has granted stays pending the outcome of a declaratory
statement filed by one of the parties. In City of Boynton Beach v. Boynton Beach
Professional Fire Fighters, Local 1891,3"4 such a stay was granted. Subsequently,
the declaratory statement was rendered 30 5 and the fire fighters requested an
extension of the stay. The collective bargaining agreement between the fire
fighters and city contained a provision by which binding arbitration of impasse
could be compelled. Because this arbitration provision was being contested in
the circuit court, the fire fighters argued that an extension of the stay should
be granted until the circuit court rendered a decision. PERC denied the ex-
tension, stating that the original stay had been granted pending resolution of
the declaratory statement petition. Because the circuit court action concerned
the collective bargaining agreement, the circuit court might not deal with the
same issues that would be heard by the special master. Therefore, PERC saw
no reason to extend the stay.

In District Board of Trustees, Palm Beach Junior College v. United Faculty of Palm
Beach Junior College,30

6 PERC denied the employer's motion to stay special master
proceedings pending the outcome of a decertification, because the mere filing
of a decertification petition does not remove the certification of the union nor
does it relieve the employer of the duty to bargain. Until the Commission
revokes certification of the bargaining representative, the public employer's ob-
ligation to bargain collectively continues.3 0 7

Under Florida Statutes section 447.403(2),38 the parties may have a mediator
appointed to assist in resolving the impasse, or they can request the immediate
appointment of a special master. Mediation and fact-finding are not mutually
exclusive methods for impasse resolution. They are complementary techniques
and may be employed simultaneously. PERC has, therefore, held that the ap-
pointment of a mediator at the request of one party is not grounds for staying
special master proceedings pending efforts of the mediator.30 9

Section 447.401 requires that each collective bargaining agreement negotiated
in the public sector contain a grievance procedure terminating in binding ar-
bitration. ' ° PERC has employed a unique system of deferral to arbitration. It
granted a stay of special master proceedings in a case where the parties were

304. 7 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) j 12,087 (Jan. 23, 1981).

305. In re City of Boynton Beach, 7 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 1 12,090 (Jan.
28, 1981).

306. 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 4069 (Jan. 4, 1978).
307. In re City of Ocala, 392 So. 2d 26 (Fla. Ist D.C.A. 1980).

308. See also 10 FLA. ADMIN. CODE 38D-19.05.
309. Leon County Police Benevolent Ass'n v. City of Tallahassee, 7 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) 12,057 (Jan. 7, 1981).
310. Each public employer and bargaining agent shall negotiate a grievance procedure to be
used for the settlement of disputes between employer and employee, or group of employees,
involving the interpretation or application of a collective bargaining agreement. Such griev-

ance procedure shall have as its terminal step a final and binding disposition by an imparital

neutral, mutually selected by the parties.
FLA. STAT. § 447.401 (1985).
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enmeshed in a related "rights" dispute over the interpretation of language in
the collective bargaining agreement. In Florida Police Benevolent Association v. State,
PERO deferred the special master case pending the outcome of arbitration,
stating that arbitration more effectively promotes the fundamental policy of
having the parties provide their own solutions to collective bargaining agreement
disputes.31'

Section 9.310(b)(2) of the Florida appellate procedure rules granted public
bodies an automatic stay of any lower tribunal decision upon the filing of a
notice of appeal by the public employer. In In re Edison Community College,312

the employer requested a stay on the ground the union had prematurely declared
an impasse. PERO denied the stay, and the employer appealed to the Second
District Court of Appeal. The employer renewed its request for a stay with
PERO while its appeal was pending. PERC concluded the statute was not
intended to operate as a stay to the special master hearing while PERO's order
denying a stay was on appeal. Applying the balancing of interests test, PERO
concluded that even if a stay were automatic by operation of the statute, PERC
could vacate it. The harm the union might suffer if the stay were granted would
greatly outweigh the harm the college would suffer if the special master hearing
were allowed.

PERC did grant a stay, however, in a similar situation. In Marion County'
School Board v. District Council 66,313. the school board had stated in a letter to
PERO its intention not to join in the special master proceedings requested by
the union. PERO treated this letter as a motion to postpone the special master
proceedings. Meanwhile, a PERO order certifying the employee organization
as the collective bargaining representative had been appealed by the employer
and affirmed by the Florida First District Court of Appeal. The employer timely
filed a notice invoking the certiorari jurisdiction of the Florida Supreme Court.
Citing the automatic stay provision in the Florida appellate rules section
9.310(b)(2), PERC held that a notice of appeal automatically stayed the order
of the Commission while the order was under review.314

The Edison Community College decision is distinguishable from the Marion County
decision. In Edison, the employer's motion to stay the special master proceeding
was premised only upon its claim that the union had declared impasse pre-
maturely. It did not challenge the union's underlying right to collective bar-
gaining. In Marion County, the appeal challenged the original PERC order
certifying the employee organization as exclusive bargaining agent. If the Florida
Supreme Court had taken away this certification, a definite and substantial
impact upon the parties' rights would have resulted: dissolution of the union's
right to engage in collective bargaining and related impasse procedures.

Additional cases illustrate the requirement of a direct and substantial impact
on special master proceedings for a stay to be issued on the basis of a pending

311. 4 FLA. Pus. EMPL. REP. (LAB. REL. PRESS) 4108 (Mar. 7, 1978).
312. 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 4354 (Nov. 24, 1978).
313. 4 FLA. PUS. EMPL. REP. (LAB. RFL. PRESS) 4363 (Nov. 28, 1978).
314. FLA. R. App. P. 9.310(b)(2) (1978).

1985]

47

Vause: Impasse Resolutions in the Public Sector--Observation on the Firs

Published by UF Law Scholarship Repository, 1985



UNIVERSITY OF FLORIDA LA W REVIEW

unfair labor practice. In Lake Worth Utilities Authority v. International Brotherhood
of Electrical Workers, Local 323, '5 the authority moved to stay the appointment
of a special master in the 1982-83 contract dispute. The authority claimed that
appointment of a special master was premature because an unfair labor practice
charge dealing with the interpretation of the 1981-82 agreement was pending.
PERC stated the issues contained in the unfair labor practice charge concerned
negotiations of the previous year and these issues had nothing to do with the
current proceedings. When an unfair labor practice charge is filed merely to
circumvent the operation of chapter 447, PERC should deny any subsequent
motion to stay special master proceedings.

In International Association of Fire Fighters Local 2135 v. City of Ocala,116 the city
moved in April 1979 to cancel special master proceedings based on an impasse
in negotiations of the 1977-78 agreement because the issues had become moot.
In denying the motion, PERC noted the special master proceedings had been
stayed while unfair labor practice proceedings filed by the city were pending.
PERC's general counsel found no prima facie evidence of an unfair labor prac-
tice. " 7 PERC observed the purposes of the Act would be frustrated if an un-
meritorious unfair labor practice charge could become an instrument to prevent
resolution of contractual impasse under Florida Statutes section 447.403. 118

PERC will grant stays of special master proceedings pending the resolution
of an unfair labor practice charge if resolution of the charge would "obviate
the need for a special master" or if the conduct complained of in the unfair
labor practice charge "directly impacts the special master proceedings. '"" 9 PERC
generally will not stay special master proceedings solely because of an unfair
labor practice charge which does not directly affect the special master pro-
ceeding. If resolution of the unfair labor practice would not obviate the need
for a special master, PERC will deny the motion to stay.3 20

One reason PERC stays special master proceedings is to avoid putting the
parties through unnecessary proceedings and expense. The cost of a special
master hearing alone, however, does not constitute serious enough harm to
justify granting a stay of a special master hearing. 2'

315. 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 14,139 (Mar. 17, 1983).
316. 5 FLA. PUB. EmPL. REP. (LAB. REL. PRESS) 1 10,167 (May 24, 1979).
317. PERC Order No. 78 U-310 (Dec. 21, 1978).
318. 5 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 10,167, at 207 (May 24, 1979). However,

PERC did stay the proceedings because the employee organization alleged that no useful purpose
would be served by conducting special master proceedings.

319. Jacksonville Port Auth. v. UBC, S. Council of Indus. Workers, Local 2981, 8 FLA. PUB.
EMPL. REP. (LAB. REL. PRESS) J 13,414 (Oct. 29, 1982); City of New Smyrna Beach v. International
Ass'n of Fire Fighters Local 2271, 7 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 1 12,025 (Dec.
10, 1980); City of Opa Locka v. Police Benevolent Ass'n, Dade County, 7 FLA. PUB. EMPL. REP.
(LAB. REL. PRESS) J 12,002 (Nov. 20, 1980); AFSCME Local 3032 v. City of Hialeah, 6 FLA.
PUB. EMPL. REP. (LAB. REL. PRESS) 11,113 (May 5, 1980); City of Miramar v. General Ass'n

of Miramar Employees, 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 4130 (Mar. 24, 1978).
320. City of Hollywood v. Hollywood Fire Fighters Local 1375, 8 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) ' 13,335 (Aug. 18, 1982); International Ass'n of Fire Fighters, Local 1621 v.

City of Riviera Beach, 7 FLA. PUB. EmPL. REP. (LAB. REL. PRESS) 1 12,244 (May 18, 1981).
321. Coral Gables Prof. Fire Fighters Ass'n, Local 1210 v. City of Coral Gables, 8 FLA. PUB.
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9. Pre-hearing Considerations

a. Hearing Arrangements

The special master sets the time and place for the hearing and other pre-
hearing arrangements. Such arrangements need not be made through PERC
offices. Hearings may be held at any location selected by the special master.
The special master usually requests that the parties determine a mutually ac-
ceptable hearing location, generally at or near the situs of the employment in
question. Because the hearing must be open to the public, the hearing room
should be large enough to accommodate a reasonable number of observers.

b. The Commitment to Special Master Proceedings

No special master can become as familiar with all the factual details, political
nuances, history of bargaining, unwritten agreements, and unstated bargaining
goals as the parties themselves. The best settlement therefore is one which is
arrived at by the employer and the employee organization through negotiation.
This is particularly true when many issues are in dispute because the probability
of a misinterpretation or factual error by the special master is heightened.
Because special master proceedings can now be waived,3 22 the parties should
first determine whether special master proceedings are truly necessary. If they
can resolve the dispute through further discussions, with or without a mediator,
special master proceedings are unnecessary. Commissioners from the Florida
offices of the FMCS are highly qualified professionals who generally are available
to the parties, but they will become involved in a dispute only upon invitation.
The parties may invoke mediation at any time.3 23

Too frequently, the special master is confronted with a plethora of issues,
some of which are relatively insubstantial. When this happens, the special master
proceeding may be reduced to quibbling over minor details that are better left
to settlement by the parties. This is counterproductive because it does not allow
proper focus upon issues that can be deemed truly substantial. The scope of
special master proceedings can be narrowed significantly if more effort is con-
centrated in the negotiations process. In short, special master proceedings should
not be viewed as a substitute for serious collective bargaining.

c. Selection of the Spokesperson

Once the decision has been made to commit to a special master hearing,
preparations should begin immediately for the selection of a spokesperson who
will present the case. The spokesperson need not be an attorney.3 24 Theoretically,
anyone can present the case, but professional representation is always justified

EMPL. REP. (LAB. REL. PRESS) 13,033 (Dec. 16, 1981); In re Edison Community College, 4 FLA.
PuB. EMPL. REP. (LAB. REL. PRESS) 4354 (Nov. 14, 1978).

322. FLA. STAT. § 447.403 (1985).
323. Id. § 447.403(2).
324. Compare the requirements in ULP proceedings in Florida Bar v. Moses, 380 So. 2d 412

(Fla. 1980).
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because of the high stakes involved in presenting the party's position to public
scrutiny.

d. Preparation

The preparation level of advocates appearing in special master proceedings
varies over a wide range of competence. It is generally not as high as ordinarily
expected in a judicial proceeding. This may be because persons who are not
trained in oral advocacy frequently present cases to the special master,12' but
it also may result because both parties realize that the special master's rec-
ommended decision is advisory only. Special master proceedings, however, de-
mand a substantial commitment of time and resources. When the parties fail
to give the case their best efforts, the legislative policy favoring prompt settle-
ment of public employee labor disputes is frustrated.

e. Stipulation and Submission of Issues

During the early years of the Act, the parties often approached the hearing
with no agreement on the relevant issues. PERC subsequently has promulgated
rules126 providing that within ten days after a special master is appointed, each
party shall serve upon the special master and the other party a written list of
issues at impasse. The special master should remind the parties of their obli-
gations to submit a stipulation of issues. When no pre-hearing stipulation of
issues is reached, the special master must identify the issues at the hearing
prior to addressing the merits of the case. A pre-hearing conference between
representatives of the parties to define the issues, without the special master
present, is recommended because it can assist in defining and refining the issues,
and often results in a narrowing of the scope of the hearing.

Precise identification of the issues submitted to the special master takes on
special importance in view of PERC's position that the legislative body may
only take unilateral action on those issues treated in the master's recommended
decision.'27 Thus, if the parties reach impasse on an issue, but fail to submit
that issue to the special master and obtain his or her recommendation, the
initiating party has the right to insist upon post-special master negotiations in
lieu of final legislative action. 28

Special masters often will face a large number of issues which involve botb
financial and philosophical considerations. If, in his preparation, the advocate
has formulated a clearly developed "theory of the case," he is more likely to
assist the special master in understanding his client's position. For example,

325. Each year, PERC conducts an annual training conference for both advocates and special
masters.

326. 10 FLA. ADMIN. CODE 38D-19.06.
327. Manatee Educ. Ass'n v. Manatee County School Bd., 8 FLA. PuB. EmPL. REP. (LAB

REL. PRESS) 13,408 (Oct. 25, 1982).

328. Id. at 744.
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"inability to pay" 3 29 may provide the common thread of anlaysis throughout
an employer's case, not just on an isolated issue such as wages.

In the 1978 case of Osceola Classroom Teachers Association v. School Board,330

PERC held that parties at bargaining impasse must submit their positions to
the special master as they existed at the point of impasse. In a 1981 decision,
PERC clarified its Osceola decision in holding that a party may submit its initial
offer to the special master rather than its last "package" offer on any individual
item at impasse.3 3 1 A party submitting a completely new topic at the special
master hearing may violate the duty to bargain in good faith.3 32 However, a
mere announced intention to submit a new topic does not violate the good faith
obligation.

333

f. Discovery

Discovery is not available in special master proceedings to the same extent
it is available in judicial proceedings. This, is true in grievance arbitration as
well, and comes as no surprise to the experienced labor attorney.33 4 PERA
requires -that relevant records be made available to the special master upon
written request to any party. 3 5 Notice of such requests shall be furnished to
all parties, and any records made available to the special master also shall be
made available to any other party upon written request. Additionally, the public
employer is subject to the state public records act ("Sunshine Law"), 3 6 giving
the employee organization a potentially helpful discovery tool.

The special master may also issue subpoenas, either on his own initiative
or upon the request of either party.3 37 The issuance of subpoenas should be
planned well in advance; they may be helpful in obtaining the testimony of
even "friendly" witnesses who otherwise could not absent themselves from nor-
mal work duties without loss of pay.

10. Scope of the Special Master's Jurisdiction

State law and the submissions of the parties determine the scope of the
special master's jurisdiction. Special masters are not appointed for the purpose

329. See FLA. STAT. § 447.405(5) (1985).
330. 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 4066 (Feb. 2, 1978).
331. City of Miramar v. Genral Ass'n of Miramar Employees, 7 FLA. PuB. EMPL. REP. (LAB.

REL. PRESS) 12,357 (Sept. 1, 1981).
332. Broward Community College v. United Faculty, 10 FIA. PuB. EMPL. REP. (LAB. REL.

PRESS) 15,172 (July 6, 1984). See also Escambia Educ. Ass'n v. School Bd., 10 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 15,160 (June 28, 1984) (introduction of new topic before legislative
body, not considered by special master, is indicia of bad faith bargaining).

333. Broward Community College v. United Faculty, 10 FLA. PUB. EMPL. REP. (LAB. REL.
PRESS) 15,172 (July 6, 1984).

334. See FLA. STAT. § 682.08(2) (1985) (authorizing arbitrators to permit depositions).
335. Id. § 447.409.
336. Id. 286.011.
337. Id. 447.403(3) (1985).
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of hearing, de novo, collective bargaining proposals. They are appointed to
recommend a resolution of issues which the parties have negotiated to impasse.""
PERC has found that a school board failed to bargain in good faith when it
submitted to the special master a proposal on salaries less than the proposal it
had submitted to the association at the time impasse was declared.3 3 9 Subsequent
decisions have clarified this position to allow a party to recede back to its initial
offer if its proposal was part of a "package" offer.3 11 Moreover, an overly rigid
application of this requirement would tend to stifle efforts by the parties to

structure alternative proposals during special master proceedings. Special masters
should be receptive to hearing alternatives (in addition to the last best offer)
that may result in a mediated settlement.

The current debate over the role of "external law" in grievance arbitration
decisionmaking 4' is analogous to the special master process, although the special
master's resolution of legal issues is not binding on the parties. For example,
a party may object to the other party's proposal on the grounds that it is not
a mandatory subject for bargaining under PERA 49 A non-mandatory subject
may not be pursued to impasse over the objections of the other party. The
mandatory scope of bargaining is a frequent issue in public sector labor law,
and special masters can become embroiled in the controversy when such ju-
risdictional questions are raised at the hearing.

External law issues also may be raised when a party objects to a proposal
because it would cause the objecting party to commit a violation of state law
or policy if adopted. For example, school board negotiators frequently have
objected to teacher union proposals that arguably interfere with management
prerogatives vested by state law

34
't in the school board or superintendent in the

non-renewal of probationary teacher contracts. 344 A special master has no in-
dependent authority to render binding decisions on legal issues such as whether
a subject is a mandatory subject of bargaining as a matter of law. As a practical
matter, however, he may rule on the objections in order to keep the hearing
process moving forward. Such interlocutory rulings on external law could result
in litigation. If a special master rules that a proposed topic is a lawful proposal

338. City of Miramar v. General Ass'n of Miramar Employees, 7 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) J 12,357, at 774 (Sept. 1, 1981); Osceola Classroom Teachers Ass'n v. School

Bd., 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 4066, at 149 (Feb. 2, 1978).

339. Osceola Classroom Teachers Ass'n v. School Bd., 4 FLA. PUB. EMPL. REP. (LAB. REL.

PRESS) 4066, at 149 (Feb. 2, 1978).

340. City of Miramar v. General Ass'n of Miramar Employees, 7 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) 12,357 (Sept. 1, 1981).
341. To be published in Labor Law Symposium, Stetson Law Review, Publication date Spring

1986: Anderson, Arbitrators and the Interpretation and Application of External Law, 15 STETSON L. REv. -

(1985); Coulson, "Expanding Roles for Labor Arbitration and Other Third Party Dispute Resolution: A

Review of Recent Trends, 15 STETSON L. REv.. (1985).

342. Orange County Police Benevolent Ass'n v. City of Casselberry, 10 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 15,284 (Fla. 1st D.C.A. 1984).

343. FLA. STAT. 5 231.36 (1985).
344. Lake County Educ. Ass'n v. School Bd., 360 So. 2d 1280, 1285 (2d D.C.A.), cert. denied,

336 So. 2d 882 (Fla. 1978). But cf In re Palm Beach County Ass'n of Educ. Secretaries & Office

Personnel, 10"FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 15,177 (July 10, 1984).
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and then renders a recommended decision requiring the employer to take certain
action, his decision may be challenged if the employer fails to object to the

recommendation within the statutory twenty-day period and thereby becomes

bound to comply by taking action of questionable legality. Finally, if the parties

mutually accept, or if the employer by legislative action unilaterally imposes,
the terms of a special master recommendation that does not meet the require-
ments of law, for example, a pension plan that the Auditor General declares
"not in compliance," then the terms-may not be implemented and the matter
will be subject to further negotiations. 345

11. Deferral to Mediation and Mediation by the Special Master

PERC rules provide that in appropriate circumstances, the special master

may, after conferring with the mediator, defer special master hearings, pending

satisfactory resolution of the impasse. 34 6 Although deferral may be for a rea-

sonable length of time only, mediation and special master proceedings can run

concurrently. PERA specifically preserves the parties' right to engage in me-

diation at any time during the bargaining process. 347

A considerable diversity of opinion exists regarding the propriety of media-

tion efforts by a special-master. Some special masters utilize mediation tech-
niques with success; others are more proficient at deciding issues in dispute.
If mediation is attempted by the special master, however, he should be aware

of limitations imposed by Florida Sunshine Law requirements.3 48

12. Conduct of the Hearing

a. The Hearing Record

The parties at special master hearings normally do not request that a sten-

ographic record by a court reporter be taken. The special master, however,

should honor such a request. PERO has held that a transcript taken at the
request of one party becomes a public record when submitted to the special
master, and therefore is available to the other party upon payment of reasonable
copying costs. 49 The statute prescribes that the cost of stenographic records and
other expenses of the hearing should be borne equally by the parties.350 If only

one party requests the stenographic record, the special master should obtain an
advance stipulation from the parties allocating stenographic costs and expenses.

345. In re Lake Worth Util. Auth., 9 FLA. PuB. EMPL. REP. (LAB. REL. PRESS) 14,178, at
347 (Apr. 13, 1983).

346. 10 FLA. ADMIN. CODE 38D-19.07.
347. FLA. STAT. S 447.403(2) (1985).
348. FLA. STAT. 5 286.011 (1985) requires that meeting of governmental entities when official

action will be taken must be open to the public, with the minutes recorded and open for inspection.
See Firefighters of Boca Raton v. Boca Raton, 10 FiA. PUB. EMPL. REP. (LAB. REL. PRESS)
15,043 (Dec. 3, 1983).

349. FLA. STAT. § 447.407 (1985).
350. Lake Worth Util. Auth. v. Local 323, 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS)

14,051 (Dec. 15, 1982).
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The special master has discretion to permit tape recordings by the parties. In
most cases, the special master simply keeps his own notes and personal record
of the hearing.

b. Proceeding in the Absence of a Party

If a party fails to attend a scheduled hearing, the special master should
determine whether the recalcitrant party has just cause for its absence. In the
absence of just cause or acceptable excuse for the failure to attend, the special
master may proceed with the hearing in the absence of the party."'

c. Level of Formality - Order of Proof

Generally, special master proceedings resemble arbitration proceedings and
therefore are much less formal than courtroom proceedings. The special master's
predisposition sets the tone, and the advocate should adapt his style to the level
of formality established by the special master.

No legally prescribed procedure exists. Normally, the special master will
open the hearing, identify the case for the record, recite issues received in pre-
hearing submissions or attempt to obtain stipulations of issues from the parties
if none appear in pre-hearing submissions. After each party has been given the
opportunity to make an opening statement, each will then present its case in
chief on the merits, offering oral testimony of witnesses and exhibits if appro-
priate. The special master determines the procedure to be followed in submission
of evidence, testimony, and argument. The moving party (usually the employee
organization) normally proceeds first on each issue. The order of testimony
typically will include direct examination by the party who called the witness,
cross-examination by the opposing party, usually followed by re-direct and re-
cross examinations. The special master may vary the procedure, but in any
case should afford full and equal opportunity to all parties for presentation of
relevant proofs. Closing arguments normally are allowed if requested by the
parties.

d. Rules of Pleading and Burdens of Proof

Rules regarding burden of proof or burden of pleading in special master
hearings do not exist. The process is similar to the informal processes of ar-
bitration; it does not resemble formal judicial proceedings in which burdens of
proof and rules of pleading are more clearly defined. At the very least, however,
a party proposing an increase in salaries, new language or benefits, or other
changes in the existing collective bargaining agreement, has the burden of rais-
ing the issue and persuading the special master that legitimate and bona fide
objective reasons exist for making the change. Otherwise, the status quo nor-
mally will be preserved if the current practice or contract language has proved
to be workable and no problems have emerged which necessitate a change.

351. See Broward Classroom Teachers Ass'n v. School Bd., 4 FLA. PUB. EMPL. REP. (LAB.

REL. PREss) J 4350 (Nov. 9, 1978).
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The moving party must present enough relevant and probative evidence to
convince a reasonable person that the advantages of adopting the proposal out-
weigh the disadvantages. Reliance upon bare assertions that the change is de-
sired by the moving party's constituency, or that it is in the "best public
interest" is an approach too frequently used but seldom successful. When a
party relies merely upon bare assertions of its desire for change, with little or
no supporting evidence or proof, the special master is left with little recourse
but to deny the proposal.

A special master should, nevertheless, be creative in drafting new language
to break a deadlock in negotiations. Sometimes creativity, tempered by expe-
rience, is one of the greatest assets the special master has to offer. The parties,
however, must present the master with sufficient evidence and proof upon which
a reasoned judgment can be formed. The master's resulting proposal should
emanate from the record before him.

e. Rules of Evidence

Compliance with the judicial rules of evidence is not required, but the special
master is the judge of the relevancy and materiality of the evidence offered.
The parties may offer such evidence as they desire and are obligated to produce
any additional evidence the special master deems necessary to an understanding
and determination of the dispute. All evidence should be taken in the presence
of the special master and both parties, except when a party is absent in default,
or has otherwise waived the right to be present. The special master may receive
and consider the evidence of witnesses by affidavit, but should give it only such
weight as he deems appropriate after considering any objections made to its
admission. When necessary, the special master may make an inspection or view
facilities in connection with the subject matter of the dispute. In doing so, he
should give both parties notice and permit their representatives to be present.

f. Testimony of Witnesses

Both the parties and the special master may call and examine witnesses.3 2

Witnesses who are examined orally should be placed under oath. 35 3 After a
witness is sworn, he should be asked to state his name and position, or other
identifying information for the record before offering testimony. While court-
room formality is unnecessary, the special master should make sure the ques-
tioning process does not degenerate to mere bickering between advocate and
witness. Personality differences often arise in this setting. The advocate con-
ducting the questioning and/or the witness often has served as negotiator or as
a key partisan during negotiations that preceded impasse.

The special master may interject questions at any point he deems appro-
priate. When the testimony of a witness is concluded, the special master should
ask the witness to remain available in case either party or the master wishes

352. 10 FLA. ADMIN. CODE 38D-19.07(3).
353. Id.
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to recall the witness. If a witness refuses to answer any question the special
master considers proper, the master may strike all testimony previously given
by such witness on related matters. PERC rules require the special master to
submit an affidavit describing any misconduct at a hearing for action by PERC.IM

g. Submission of Briefs

Written briefs submitted at the hearing may be of considerable assistance

to the special master. Post-hearing briefs may be permitted upon request by
either party, but should be permitted only if the request is made prior to the
close of the hearing and the special master sets a filing date. Copies of all post-
hearing submissions to the special master also should be delivered or mailed

to the other party. Briefs or other papers filed by the parties need not be sent
to PERC.

Briefs should not contain new evidence. To allow either party to submit
new evidence by way of "exhibits" attached to the post-hearing brief, for ex-
ample, would render it virtually impossible for the opposing party to challenge

the authenticity, veracity, or relevancy of those documents through cross-ex-
amination or to counteract such documents with rebuttal evidence. Moreover,
if the submission of post-hearing briefs is used as a vehicle for introducing new

evidence, the other party would of course wish to submit additional evidence
in rebuttal, resulting in a never-ending cycle. In those unusual cases where the
special master needs supplemental evidence, he can require that such evidence
be submitted upon stipulation of both parties, reserving jurisdiction to resume
oral hearings prior to decision if requested by either party.

13. Preparing and Filing the Recommended Decision

When the presentation of proof is concluded, the special master may either
close the hearings, or adjourn the hearing and reserve judgment regarding the
need for further hearings until he has reviewed the submissions. Closure of the
hearing is usually postponed until the master receives all post-hearing submis-
sions, including any briefs and transcripts. When hearings are closed, the special
master must review and consider all the relevant evidence presented during the
hearing, including oral or written argument provided by the parties, and prepare
a recommended decision.15

The special master transmits his recommended decision by registered mail,
return receipt requested, to both parties and PERC within fifteen calendar days
of the close of hearing.' 56 When a large number of impasse items are submitted
to the special master for decision, the fifteen day deadline may not be reason-
able. The special master is appointed on an ad hoc basis and frequently is an
arbitrator with a heavy case load.3 5' Although PERC has liberally allowed ex-
tensions of the filing date when requested by the special master and approved

354. Id. 38D-19.07(5).
355. Id. 38D-19.08(1).
356. FLA. STAT. § 447.403(3) (1985); 10 FLA. ADMIN. CoDE 38D-19.08(2).

357. See FLA. STAT. § 447.403 (1985).
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by the parties, 3 8 such filings should not be unduly delayed because the public
interest demands a prompt resolution of public sector labor disputes.

Although no specific format is required, the recommended decision should
be in writing and contain a statement of issues, findings of fact, and a rec-
ommended decision of each item in dispute.3 5 9 Negotiation, mediation and spe-
cial master hearings are often lengthy and expensive, and a special master should
propose a clear and final solution to each issue before him.

14. Administrative or Judicial Review of the Recommended Decision

Neither the statute nor the rules provide for administrative or judicial review
of the special master's recommended decision. Because the decision is advisory,
and subject to unilateral rejection by either party, PERC is reluctant to inject
itself into impasse disputes prior to exhaustion of all statutory impasse resolution
procedures set forth in section 447.401(4) of the Florida Statutes. 60 PERC's
reluctance, however, does not mean that it lacks power to reinstate the special
master's jurisdiction in appropriate circumstances.

15. Reinstatement of Special Master's Jurisdiction

The special master's authority and jurisdiction ends upon transmittal of his
recommended decision to the parties and to PERCO361 Special masters have no
inherent power to issue revised or reconsidered decisions, even if both parties
discover a mistake in the decision and request that it be corrected. Such post-
decision proceedings should be invoked, if at all, only if essential issues are
involved, and only upon PERC's direction. For example, in City of Hollywood
v. International Association of Firefighters Local 1375,362 the special master issued his
recommended decision but failed to address three issues which both parties had
jointly submitted to him. PERO granted the special master renewed jurisdiction
to issue a supplemental recommended decision, but limited his renewed au-
thority to the three unaddressed issues.

16. Cost and Expenses of the Special Master

Fees of the special master must be borne equally by the parties. 363 The

358. Usually, such extensions are granted administratively by the chairman's office without
formal adjudication.

359. FLA. STAT. § 447.403(3) (1985) provides that "[t]he special master shall hold hearings
in order to define the area or areas of dispute, to determine facts relating to the dispute, and to
render a decision on any and all unresolved contract issues ......

360. Where a union petitioned PERO to require a special master to amend or correct his
report to the extent that he allegedly had exceeded his authority and ruled on issues not before
him, PERO declined, stating PERC involvement would detract from dispute resolution. City of
Orlando v. Orlando Prof. Fire Fighters, Local 1365, 9 FLA. PuB. EMPL. REP. (LAD. REL. PRESS)

14,043 (Dec. 7, 1982).
361. City of Miami Beach & Int'l Ass'n of Fire Fighters, Local 1510, 4 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 4196 (May 5, 1978).
362. 5 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 10,018 (Jan. 15, 1979).
363. FLA. STAT. § 447.407 (1985). See also Volusia County Police Benevolent Ass'n v. City

of Port Orange, 5 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 10,251 (July 27, 1979).
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special master submits the fee and expense statement directly to the parties
with a copy to PERC, usually when the recommended decision is filed. PERG
may impose sanctions on a party that is delinquent in payment. For example,
in Florida State Lodge, Fraternal Order of Police v. North Bay Village,36 4 PERC entered

an order allowing the union fifteen days to show cause why its certification
should not be suspended or terminated for failure to fulfill its obligation to pay
half the fees of the special master.3 65

The statute also provides that stenographic expenses and other expenses of
the special master shall be borne equally by the parties.3 66 In Lake Worth Utilities
Authority v. Local 323, IBEW,167 the public employer hired a court reporter to
transcribe the special master hearing. The union subsequently obtained a copy
of the transcript from the special master, but refused upon demand by the
public employer to pay half the expense of the court reporter. PERO held that
Florida Statutes section 447.407 intended the parties to share the expenses in-
curred by the special master, but this section did not apply to costs which the
parties themselves incurred. In this case, the cost of the stenographic record
was incurred by unilateral action of the employer. PERC concluded that once

the transcript was presented to the special master, it became part of the public
record within the meaning of the Public Records Act,3 68 and therefore the union
was entitled to obtain a copy upon payment of reasonable copying charges.
PERC also has reasoned that each party is independently responsible for paying
witness fees for the witnesses it calls at a special master hearing. Consequently,
a public employer's refusal to pay for the union's witnesses does not amount
to unlawful discrimination .

6
1

D. Responses to the Special Master's Recommended
Decision and Legislative Action

1. Rejection of the Decision

Florida Statutes section 4.47.403(3) requires that subsequent to receiving the
special master's recommended decision, the parties shall discuss each recom-
mendation. Failure to do so may constitute an unfair labor practice. 70 Twenty
days after receipt of the recommended decision, each item not expressly rejected

364. 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 4189 (May 1, 1978).
365. Id. See also Volusia County Police Benevolent Ass'n v. City of Port Orange, 5 FLA. PUB.

EMPL. REP. (LAB. REL. PRESS) J 10,251 (July 27, 1979).
366. FLA. STAT. § 447.407 (1985).
367. 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 14,051 (Dec. 15, 1982).
368. FLA. STAT. § 286.011 (1985).
369. Sarasota Prof. Fire Fighters, Local 2546 v. City of Sarasota, 8 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) J 13,316 (July 23, 1982); St. Petersburg Junior College Faculty Ass'n v. St.
Petersburg Junior College Bd. of Trustees, 7 FLA. PUB. EmPL. REP. (LAB. REL. PRESS) 12,096

(Feb. 3), aff'd, 7 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 12,450 (Fla. Ist D.C.A. 1981).

370. Osceola Classroom Teachers Ass'n v. School Bd., 4 FLA. PUB. EMtPL. REP. (LAB. REL.
PRESS) 4066, at 146 (Feb. 2, 1978); Orlando Prof. Fire Fighters, Local 1365 v. City of Orlando,

9 FLA. PUB. EMPL. REP. (LAB. Ri.L. PRESS) J 14,042 (Dec. 7, 1982).
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in writing by either party is deemed accepted by both parties.3 7' Failure to
respond to the special master's decision does not, however, constitute an unfair
labor practice.372 This interpretation is consistent with the language of the stat-
ute, which requires action only by the party seeking to reject the recommended
decision.

373

In Lake Worth, the Utilities Authority filed an unfair labor practice charge
against the union alleging, among other things, that the union failed to submit

any recommendations to the Utilities Authority's chief executive officer to settle
impasse issues after receipt of the special master's recommended decision. 3 4

Consistent with its prior decisions, PERC held this oversight did not co*nstitute
a failure to bargain.3 5 The Utilities Authority listed six additional specifications
in attempting to establish that the union failed to follow ratification procedures
mandated by Florida Administrative Code chapter 38D-20. PERC responded
that an employer has no standing to assert the interests its employees have in
seeing that proper contract ratification procedures are followed.3 7 6 The rules are
designed, PERC stated, primarily to ensure that all bargaining unit members
are fairly represented by their bargaining agent. 37 7 PERO may still, however,
consider a party's conduct subsequent to special master proceedings as indicia
of a refusal to bargain in good faith. 378

The parties may reject any item by filing with PERC and the other party
written notice containing a statement of the cause for each rejection. 379 The
rejection notice need not be supported by competent, substantial evidence. Either

side may reject a recommendation for any reason as long as that reason is
expressed.

3 8 0

2. Requests for Extensions of Time

PERC has liberally granted motions for extension of time to accept or reject
the special master's recommended decision, particularly when the request is
made jointly by both parties. 38 ' When the parties are negotiating a collective
bargaining agreement, and it appears the negotiations might result in an agree-

371. FLA. STAT. § 447.403(3) (1985); 10 FLA. ADMIN. CODE 38D-19.09.
372. School Bd. v. Hernando Classroom Teachers Ass'n, 8 FLA. PUB. EMPL. REP. (LAB. REL.

PRESS) 13,178, at 330.(Apr. 9, 1982).
373. FLA. STAT. § 447.403(3) (1985).
374. 8 FLA. PuB. EMPL. REP. (LAB. REL. PRESS) 13,389 (Sept. 28, 1982).
375. Id. See also School Bd. v. Hernando Classroom Teachers Ass'n, 8 FLA. Pua. EMPL. REP.

(LAB. REL. PRESS) 13,178 (Apr. 9, 1982).

376. 8 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 13,389 (Sept. 28, 1982).

377. Id. See Anderson v. International Bhd. of Painters, Local 1010, 6 FLA. PUB. EMPL. REP.
(LAB. REL. PRESS) 11,114 (May 5, 1980), aft'd, 389 So. 2d 1111 (Fla. 5th D.C.A. 1981).

378. 8 FLA. PuB. EMPL. REP. (LAB. REL. PRESS) 13,389 n.1 (Sept. 28, 1982).
379. Id.; 10 FLA. ADMIN. CODE 38D-19.09.
380. International Ass'n of Fire Fighters, Local 1321 v. City of Miami Springs, 4 FLA. Pua.

EMPL. REP. (LAB. REL. PRESs) 4365 (Nov. 28, 1978).
381. See, e.k., Lake County School Bd. v. Lake County Educ. Ass'n, 8 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) 13,079 (Jan. 19, 1982).
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ment without legislative action, PERC allows an extension of time beyond the
statutory twenty-day response period upon the request of both parties.382

In one case, 38 3 the parties had negotiated a tentative agreement which was
submitted to the legislative body for ratification. The twenty-day rejection pe-
riod, however, had lapsed. A motion for an extension of time to file a rejection
notice was granted by PERC. PERC subsequently granted a second extension
because the public employer's legislative body was not scheduled to meet until
after the deadline stated in ihe first extension.3 84

3. Post-Rejection Hearing Procedure

Should one or more of the negotiating parties reject any of the special
master's recommendations, the legislative body of the public employer must
hold a public hearing to resolve the dispute.3 8 The public employer's chief
executive officer must, within ten days of rejection, submit to the legislative
body a copy of the findings of fact and recommendations of the special master,
along with the chief executive officer's own recommendations for settling the
dispute.3 8 6 The employee organization also must submit to the legislative body
and the chief executive officer its recommendations for settling the unresolved
matters.3 8 7 The legislative body, or a duly authorized committee thereof, must
then conduct a public hearing at which the parties explain their positions."J
The legislative body shall promptly act in the public interest, including the
interest of the public employees involved.38 9 Interim negotiations may be con-
tinued prior to such final action.389 The Act requires that the parties be given
a chance at the public hearing to explain their positions regarding the special
master's recommendations; PERC has therefore said the public employer has
a duty to give the employees notice before presenting the special master's rec-
ommendations to its legislative body for action.3 91

382. City of Hollywood v. International Ass'n of Fire Fighters, Local 1375, 9 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) cJ 14,045 (Dec. 9, 1982).

383. Broward County v. International Ass'n of Fire Fighters, Local 2019, 8 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 9 13,177 (Apr. 9, 1982).
384. Id. See also School Bd. v. Broward Classroom Teachers Ass'n, 9 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) 14,077 (Jan. 14, 1983).

385. City of Orlando v. International Ass'n of Fire Fighters, Local 1365, 6 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 11,173, at 265 (Fla. 5th D.C.A. 1980); FLA. STAT. S 447.403(4)(c)
(1985).

386. City of Orlando v. International Ass'n of Fire Fighters, Local 1365, 6 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 11,173 (Fla. 5th D.C.A. 1980); FLA. STAT. § 447.403(4)(a) (1985).
387. FLA. STAT. § 447.403(4)(b) (Supp. 1984). See also City of Orlando v. International Ass'n

of Fire Fighters, Local 1365, 6 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 11,173 (Fla. 5th D.C.A.

1980).
388. FLA. STAT. § 447.403(4)(c) (1985).

389. City of Orlando v. International Ass'n of Fire Fighters, Local 1365, 6 FLA. Poe. EMPL.

REP. (LAB. REL. PRESS) 11,173 (Fla. 5th D.C.A. 1980); Teamsters Local 444 v. City of Winter

Haven, 4 FLA. Poe. EMPL. REP. (LAx.. REL. PRESS) 1 4287 (Aug. 16, 1978); FLA. STAT. S 447.403(4)(d)

(1985).
390. City of West Palm Beach, 6 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 11,172 (Fla.

1st D.C.A. 1980).
391. City of Orlando v. Orlando Prof. Fire Fighters Local 1365, 9 FLA. Pue. EMPL. REP.

(LAB. REL. PRESS) 14,042 (Dec. 7, 1982).
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4. Role of the Employer qua Legislative Body

The legislative body should observe strictly the principles of fairness and

impartiality. This duty of fairness attaches once the special master's recom-
mended decision is rejected by one of the parties and the cause is submitted
to the legislative body for a hearing. The primary measure of the legislative
body's fulfillment of its duty of fairness is whether the parties received a full,
fair and adequate opportunity to present their positions to full and fair con-

sideration.
3 92

The duty of fairness applies even when members of the legislative body also

are members of the employer's governing body. Upon rejection of the special
master's report, the Act contemplates that the status of the public employer

converts from disputant to representative of the general public. The legislative
body/public employer must divorce itself from its role as a negotiating party.

Impasse resolution action by the legislative body must be based on consideration
of all parties, including the employees. 93

The notion that the employer-negotiator can simply switch hats and assume

the role of impartial legislative body in dictating final terms to the union is so
unreasonably idealistic as to impugn the credibility of the entire statutory scheme.

No matter how good the intentions of the public employer may be, if it has

held fast to an impasse position throughout mediation and fact-finding proce-
dures, it likely will have done so because it already believes its bargaining
position is based upon an accurate assessment of the "best public interest,"

however it may define that term. By the time the employer is called upon for

action as legislative body, the relative positions of the parties may have become
so polarized that the employer-negotiator will not likely reverse itself on a new-

found definition of the "best public interest." This dual role becomes partic-
ularly troublesome when the employer as negotiator is attempting to use its

final leverage as legislative body to enforce upon the union a take-it-or-leave-
it position under the threat of final legislative action. 394

The Florida Legislature designed this scheme to bring impasse proceedings
to a final close. The policy of maintaining political or local control obviously

was given paramount importance. For the system to survive with any semblance
of fairness, the legislative body must make all possible efforts to approach its
final task with ail open mind, and with a renewed sensitivity to its obligation

to the public, including the affected employees.

5. Limitations upon Unilateral Changes Prior to Legislative Body Action

Upon the expiration of an agreement and until the legislative body takes
action pursuant to Florida Statutes section 447.403, or a new agreement is

392. Boca Raton Fire Fighters Local 1560 v. City of Boca Raton, 4 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) 4040, at 88 (Jan. 12, 1978).

393. City of Orlando v. International Ass'n of Fire Fighters, Local 1365, 6 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) 11,173, at 265 (Fla. 5th D.C.A. 1980); Dade County Employees, Local

1363 v. City of Miami, 4 FLA. PuB. EMPL. REP. (LAB. REL. PRESS) 4065, at 142 (Feb. 2, 1978).
394. See City of Orlando v. International Ass'n of Fire Fighters, Local 1365, 6 FLA. PuB.

EMPL. REP. (LAB. REL. PRESS) 11,173 (Fla. 5th D.C.A. 1980).

1985]

61

Vause: Impasse Resolutions in the Public Sector--Observation on the Firs

Published by UF Law Scholarship Repository, 1985



UNIVERSITY OF FLORIDA LA W REVIEW

ratified, the employer has the duty to maintain the status quo. Even if a
predecessor contract has expired, maintenance of the status quo means the
employer must maintain terms and conditions of the expired agreement in the
same state the terms existed on the expiration date of the agreement.395 PERC's
definition of the "status quo" can determine the legislative body's authority.
In an early case, Osceola Classroom Teachers Association v. School Board, PERC
required a school board to maintain salary levels that existed at the agreement
expiration date." 6 PERC did not, however, require the board to provide the
step increase for each employee at his anniversary date as set forth in the
expired agreement during the hiatus between agreement expiration and legis-
lative action or ratification of a new agreement. Under the facts of that case,
PERC viewed those step increases as beyond the public employer's contem-
plation at the time of the original agreement's ratification.?9

Recent PERC decisions have tended to recognize an obligation by the em-
ployer to pay annual salary increments when they have been established by
past practice or agreement. This obligation exists during negotiations for a first
contract when a precontractual or extra-contractual established past practice
exists for paying annual increments. 98 PERC also has determined that such an
obligation exists after contract expiration when a past practice was established
precontractually and maintained through several years of bargaining agree-
ments. 9 The obligation also exists during reopener negotiations on salary. 4°°

In Hendry County Education Association v. School Board, PERC explained its rationale
as follows:

Teachers' salary schedules usually provide an annual increase for each
year of teaching experience. Therefore, unless parties contractually limit
the payment of annual teaching experience increases to the terms of their
contract, the Commission has held that such increases are part of the
status quo that continues during the hiatus between contracts.""

Where a school board rejected special master recommended language gov-
erning the selection of summer school teachers, and the language was sub-
stantially identical to language in the board's proposal, PERC found the rejection
did not constitute a per se unfair labor practice but was only evidence of a

395. Pinellas County Police Benevolent Ass'n v. City of St. Petersburg, 3 FLA. PUB. EMPL.
REP. (LAB. REL. PRESS) 205, 208 (July 19, 1977). See also Osceola Classroom Teachers Ass'n v.
School Bd., 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 4066, at 148 (Feb. 2, 1978).

396. 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 4066, at 148 (Feb. 2, 1978).
397. Id.
398. Marion County Police Benevolent Ass'n v. City of Ocala, 5 FLA. PUB. EMPL. REP. (LAB.

REL. PRESS) 10,088 (Apr. 3, 1979), aff'd, 392 So. 2d 26 (Fla. 1st D.C.A. 1980).
399. Duval Teachers United v. Duval County School Bd., 6 FLA. PUB. EMPL. REP. (LAB.

REL. PRESS) J 11,150 June 3, 1980).
400. Nassau Teachers Ass'n v. School Bd., 8 FLA. PUB. EMPL. REP. (LAB. REL. PRESS)

13,206 (Apr. 30, 1982).
401. 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 14,059, at 84 (Dec. 23, 1982). See also

Escambia Educ. Ass'n v. School Bd., 10 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 15,160, at
300-01 Uune 28, 1984).
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failure to bargain in good faith.4° PERC explained why the board's action was
not per se unlawful:

Conditions may change between the time a proposal is made and a
Special Master issues his recommended decision. In addition, certain
proposals may be keyed to others. Both parties should be free to weigh
the validity of each of the provisions recommended by the Special Master
in light of conditions in existence at that time and in conjunction with
other related recommended provisions. In the absence of a showing of
arbitrary rejection, therefore, the Commission will not find a failure to
bargain in good faith where a party rejects a Special Master's recom-
mendation which is similar to one submitted by that party during ne-
gotiations.

40 3

6. Scope of Legislative Body's Authority

The legislative body has authority to resolve only the rejected recommen-
dations of the special master. 4°

4 In Manatee Education Association v. Manatee County
School Board,40 5 the parties negotiated various items to the point of impasse,
including four issues under the grievance procedure (group grievance, formal
grievance presentations, informal conferences and tape recording of proceed-
ings), transfers, and summer school salaries. Impasse was declared on all items
except informal grievance conferences, tape recording of grievances, transfers
and summer school salaries. Thus the latter four issues, although negotiated to
impasse, were not submitted to the special master and were not the subjects
of special master recommendations. Following rejection of the special master's
recommended decision, however, the legislative body (school board) took uni-
lateral action on those four issues. When challenged in unfair labor practice
proceedings by the association, the board was found to have violated the duty
to bargain in good faith by taking unilateral action on matters not presented
to and acted upon by the special master. The fact that the special master had
acted upon the issues of group grievances and formal grievance presentations
was held not to have opened the door for legislative action on other unresolved
grievance procedure issues. The parties were subject to a continuing duty to
negotiate in good faith those issues not acted upon by the special master.4

0
6

Similarly, in Hend~y County,40
7 PERC held the school board violated its duty

to bargain in good faith by refusing to implement a revised salary schedule
recommended by the special master and accepted by the board. The fact that

402. Osceola Classroom Teachers Ass'n v. School Bd., 4 FLA. PUB. EMPL. REP. (LAB. REL.

PRESS) 4066, at 149 (Feb. 2, 1978).
403. Id.
404. FLA. STAT. S 447.403(4)(c) (1985). See also Hendry County Educ. Ass'n v. School Bd.,

9 FLA. Pun. EMPL. REP. (LAB. REL. PRESS) 14,059, at 93 (Dec. 23, 1982); Manatee Educ. Ass'n
v. Manatee County School Bd., 8 FLA. PUB. EMPL. REP. (LAB. REL. PREss) 13,408, at 747
(Oct. 25, 1982); In re FTP-NEA, 5 FLA. Pun. EMPL. REP. (LAB. REL. PRESS) 10,023, at 23
(Jan. 22, 1979).

405. 8 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 13,408 (Oct. 25, 1982).
406. Compare Hendry County Educ. Ass'n v. School Bd., 8 FLA. PuB. EMPL. REP. (LAB. REL.

PRESS) 13,268 (June 24, 1982).
407. 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 14,059 (Dec. 23, 1982).
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the teachers association had failed to sign the document prior to submitting it
to its membership for an unsuccessful ratification vote was not a defense to the
board's action °

.
4

' The board had unilaterally included in the agreement a pro-
vision which had not been presented to the special master. The document
submitted to the association therefore did not represent the parties' agreement
and the union was not obligated to sign prior to submitting it to its membership.
The board was thus obligated, as a legislative body, to implement the salary
schedule it had adopted notwithstanding the association's failure to adopt.

The legislative body may not take action with regard to any item negotiated
to agreement by the parties, no matter how insubstantial it may be.4  The
legislative body may consider all negotiated items agreed to by the parties in
making its decision, but it may take final unilateral action only on those items
contained in the special master's recommended decision. With respect to those
latter items, the legislative body is restrained only by its duty of fairness.4 11

)

Even if the specific subject matter was negotiated by the parties and ruled
upon by the special master, however, the legislative body may not unilaterally
implement the employer's position if it constitutes a non-mandatory subject of
bargaining. In District Board of Trustees, Palm Beach Junior College Board of Trustees
v. United Faculty of Palm Beach Junior College,411 the college insisted upon a strin-
gent "management rights" clause, which required the union to relinquish much
of its future collective bargaining rights. The special master rejected the pro-
posal. Acting as a legislative body, the college board of trustees then attempted
unilaterally to implement the clause. PERC struck down the clause, finding
that it violated the union's constitutional right to collective bargaining 12 and
therefore was not a subject that could be pressed to impasse.4 13

In City of Winter Park v. Public Employee Relations Commission,4 4 Florida's Fifth
District Court of Appeal upheld the legislative body's action in unilaterally
establishing a two-year duration for its legislatively mandated contract terms.
The union was thereby precluded from initiating bargaining over a new contract
for the subsequent year. The Florida Legislature promptly responded by amend-
ing PERA specifically to preclude such unilateral action with respect to pro-

408. See also Palm Beach Junior College Bd. of Trustees v. United Faculty of Palm Beach
Junior College, 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 14,098 (Fla. 1st D.C.A. 1982);
School Bd. v. Hernando Classroom Teachers Ass'n, 8 FLA. PUB. EMPL. REP. (LAB. REL. PRESS)

13,178 (Apr. 9, 1982); United Faculty of Palm Beach Junior College v. Palm Beach junior

College Bd. of Trustees, 7 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 1 12,300 Uuly 10, 1981).
409. Madison County Educ. Ass'n & Dist. School Bd., 4 FLA. PUB. EMPL. REP. (LAB. REL.

PRESS) J 4006, at 16 (Dec. 12, 1977).
410. In re Indian River School Bd., 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 4192, at

354 (May 4, 1978).
411. 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) J 14,098, at 159 (Fla. 1st D.C.A. 1982).

412. See City of Tallahassee v. Public Employee Relations Comm'n, 410 So. 2d 487, 490 (Fla.
1981).

413. Palm Beach Junior College Bd. of Trustees v. United Faculty of Palm Beach Junior

College, 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 14,098, at 159 (Fla. 1st D.C.A. 1982).
414. 6 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 11,096 (Fla. 5th D.CA. 1980).

415. FLA. STAT. 5 447.403(4,(e) (1985).
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visions which cannot be effective without a contract, such as preambles,
recognition clauses and duration clauses.4 15

7. Duration of Terms Mandated by Legislative Action

The 1981 amendments also provide that the legislatively imposed terms shall
take effect as of the date of the legislative body's action, but only for the
remainder of the first fiscal year which was the subject of negotiations.4 16 The
employer normally must commence negotiations concerning a successor agree-
ment for the next fiscal year upon timely request by the union. 41 7 Thus, a
union's attempt to negotiate a multi-year contract does not expose it to the
risk that the employer will unilaterally dictate terms, following impasse and
special master proceedings, which cover the entire period subjected to negoti-
ations.

The provisions of this limiting amendment were tested in a case where the
parties' negotiation and impasse proceedings over a proposed two-year contract
extended into the second year of the proposed agreement. In Hillsborough County
Police Benevolent Association v. City of New Port Richey, the parties negotiated to
impasse terms and conditions for a two-year agreement covering the period
1982-1984.4'1 Thirteen months after negotiations began, the legislative body
imposed salaries and other terms for the 1983-1984 fiscal year, and the new
terms were not to apply retroactively to the 1982-1983 fiscal year. The union
ratified the terms as applied to the 1983-1984 fiscal year, but filed an unfair
labor practice challenging the city's failure to apply the changes retroactively.
PERO upheld the legislative body's action, reasoning that it did not violate
Florida Statutes section 447.403(4)(e) because the union had ratified the terms
as applied to 1983-1984. The union's claims that the city had held the contract
"hostage" and put the union to a Hobson's choice by presenting only the 1983-
1984 terms for ratification were found to be without merit. 41 9

Terms and conditions of employment unilaterally imposed by a legislative
body under authority of Florida Statutes section 447.403, but not ratified by
the union, do not constitute part of the collective bargaining agreement between
the parties.4 20 Because those terms are not incorporated into the agreement,
they are not susceptible to an automatic extension clause in the agreement. 421

However, where a union failed to assert its right to reopen negotiations on a
timely basis and the existing contract thereby was automatically extended by

416. Id. S 447.403(4)(e) (1981). The purpose of the amendment was to reverse City of Winter
Park v. Public Employee Relations Comm'n, 383 So. 2d 653 (Fla. 5th D.C.A. 1980), which held
the legislative body could impose a duration clause without agreement by the union.

417. Laborers' Int'l Union, Local 517 v. City of Winter Park, 4 FLA. Pua. EMPL. REP. (LAB.

REL. PRESS) 4278 (Aug. 9, 1978).
418. 10 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 15,191 (July 20, 1984).
419. Id. at 385.
420. Hillsborough County Police Benevolent Ass'n v. City of Inverness, 9 FLA. PuB. EMPL.

REP. (LAB. REL. PRESS) 14,208, at 409 (May 27, 1983).
421. Id.; Laborers' Int'l Union, Local 517 v. City of Winter Park, 4 FLA. PuB. EMPL. REP.

(LAB. REL. PRESS) 4278 (Aug. 9, 1978).
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its own terms for an additional year, PERC held the other terms which pre-
viously had been legislatively imposed would continue in effect as a result of
the employer's duty to maintain the status quo. 422

8. Agreement Contemplated After Legislative Body Action

After resolution of impasse issues by the legislative body, the parties have
a duty to reduce the resulting agreement to writing.42 3 Failure to do so could
constitute an unfair labor practice. 42

1 Once the agreement is in written form it
must be signed by the chief executive officer of the public employer and the
bargaining agent for the public employees.4 25 The agreement need not be signed
immediately and neither side must sign a copy. 26 Although a union has no
obligation to negotiate with the employer on legislatively imposed terms in a
contract submitted for ratification, PERC has held that a union violates the
duty to bargain in good faith by failing either to submit the proposed agreement
to a ratification vote or to state promptly and plainly to the employer why the
agreement was not submitted to a vote.4 2

The meaning of the word "agreement" in the statute has been the subject
of litigation. 428 In one case the Commission stated that "agreement," as used
in the Act, consists of those items to which the parties agreed in negotiations
and those items resolved by the legislative body.42 9 The school board had at-
tempted to include an additional item; therefore, the writing did not strictly
constitute an "agreement" under the statute. Consequently, the Commission
determined that the union was not required to sign the writing.

After the legislative body takes final action and resolves the disputed impasse
issues, it loses jurisdiction to act with regard to those items. The public employer
cannot later attempt to impose upon the union its own interpretation of its
decision. 41° The legislatively imposed terms and conditions of employment be-
come part of the status quo and the public employer cannot change any of
these terms without first going through negotiations.42 1 Once the legislatively

422. Hillsborough County Police Benevolent Ass'n v. City of Inverness, 9 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) J 14,208, at 409 (May 27, 1983).
423. FLA. STAT. § 44 7

.403(4)(e) (Supp. 1984). See Madison County Educ. Ass'n & Dist. School
Bd., 4 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) q 4006, at 17 (Dec. 12, 1977).

424. City of Lake Worth v. Palm Beach County Police Benevolent Ass'n, 7 FLA. PUB. EMPL.
REP. (LAB. REL. PRESS) J 12,069 (Jan. 15, 1981).

425. FLA. STAT. § 4
4 7

.403(4)(e) (1985).
426. School Bd. v. Hernando Classroom Teachers Ass'n, 8 FLA. PUB. EMPL. REP. (LAB. REL.

PRESS) 13,178, at 330 (Apr. 13, 1982).
427. City of Hollywood v. Hollywood Mun. Employees, 11 FLA. PUB. EMPL. REP. (LAB. REL.

PRESS) 16,196 (Fla. 1st D.C.A., May 3, 1985).
428. Id. at 551.
429. Hendry County Educ. Ass'n v. School Bd., 9 FLA. PUB. EmPL. REP. (LAB. REL. PRESS)

14,059, at 94 (Dec. 23, 1982).
430. Madison County Educ. Ass'n v. District School Bd., 4 FLA. PUB. EMPL. REP. (LAB.

REL. PRESS) 1 4006 (Dec. 12, 1977).
431. Hillsborough County Police Benevolent Ass'n v. City of Inverness, 9 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) q 14,208, at 409 (May 27, 1983).

[Vol. XXXVII

66

Florida Law Review, Vol. 37, Iss. 1 [1985], Art. 5

https://scholarship.law.ufl.edu/flr/vol37/iss1/5



FLORIDA PERA

mandated terms are embodied in a contract, the employer may not revise the
provisions of the labor contract to clarify its intent. 432

As stated previously, the written agreement consists of those items negotiated
to agreement by the parties and the disputed issues resolved by the legislative
body's action. 43 The Act states that the agreement must be submitted to the
public employer and the public employees for ratification. 434 All the terms re-
solved by the legislative body, however, need not be ratified to be effective and
binding between the parties. 435 After resolution of the impasse by the legislative
body, the obligation to negotiate terminates with respect to provisions mandated
by the legislative body for the remainder of the fiscal year. 436

9. Failure of Agreement Ratification

The legislatively imposed terms and conditions of employment are effective
regardless of ratification by the parties. 437 If the agreement is not ratified by
the parties, the legislatively imposed terms become effective on the date of the
legislative action and remain in force for the rest of the fiscal year. 438 If the
agreement sent to the parties for ratification is subsequently ratified, the leg-
islatively imposed terms become effective on the date of ratification. 439 Any

provision in the agreement that was previously negotiated by the parties and
was not subject to legislative action will not be binding on the parties until

the agreement has been ratified.440
If the agreement fails ratification, it will be returned to representatives of

both parties with instructions to continue negotiations. The obligation to con-
tinue negotiations extends only to those provisions in the agreement which were
not legislatively imposed." 1 The Commission has held that when an agreement

432. Teamsters Local No. 444 & City of Winter Haven, 3 FLA. Pun. EMPL. REP. (LAB. REL.

PREsS) 56, 57 (Jan. 28, 1977).
433. FLA. STAT. S 447.403(4)(e) (1985). See Dade County Employees Local 1363 v. City of

S. Miami, 4 FLA. Pun. EMPL. REP. (LAB. REL. PREss) 4065 (Feb. 2, 1978); Madison County
Educ. Ass'n v. District School Bd., 4 F.A. Pun. EMPL. REP. (LAB. REL. PRESS) 1 4006 (Dec. 12,
1977).

434. FLA. STAT. S 447.403(4)(e) (1985).
435. In re City of Winter Haven, 4 FLA. PUn. EMPL. REP. (LAB. REL. PRESS) 4137 (Mar.

28, 1978); Madison County Educ. Ass'n & Dist. School Ed., 4 FLA. PUB. EMPL. REP. (LAn. REL.
PRESS) 4006 (Dec. 12, 1977).

436. City of Hollywood v. Hollywood Mun. Employees Local 2432, 9 FLA. Pun. EMPL. REP.
(LAn. REL. PREss) 14,277 (July 28, 1983); Manatee Educ. Ass'n v. Manatee County School
Ed., 6 FLA. PUn. EMPL. REP. (LAB. REL. PREsS) 11,253 (Oct. 2, 1980).

437. Madison County Educ. Ass'n & Dist. School Bd., 4 FLA. Pun. EMPL. REP. (LAB. REL.

PRESS) 4006 (Dec. 12, 1977).
438. FLA. STAT. S 447.403(4)(e) (1985).
439. City of Hollywood v. Hollywood Mun. Employees Local 2432, 9 FLA. PUB. EMPL. REP.

(LAB. REL. PRESS) 14,277 (July 28, 1983).
440. In re City of Winter Haven, 4 FLA. Pun. EMPL. REP. (LAB. REL PRESS) 4137 (Mar.

28, 1978).
441. Dade County Employees Local 1363 v. City of S. Miami, 4 FLA. PuB. EMPL. REP. (LAB.

REL. PRESS) 4065 (Feb. 2, 1978).
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fails ratification, an obligation to negotiate upon terms and conditions not leg-
islatively mandated arises upon the request of either party.112

10. Failure of Implemented Terms to Meet Requirements of Law

If the legislative body unilaterally implements a term or condition of em-
ployment, even though recommended by the special master, the matter is subject
to further negotiation by the parties if the term fails to meet an independent
legal condition precedent to its implementation. For example, in In re Lake
Worth Utilities Authority,4 43 the petition posed the following question to PERC
regarding pensions, a mandatory subject for bargaining: 444

Assume the matter is submitted to a special master and he adopts the
union's position for the change. Assume the Authority enacts the change
as adopted by the special master. Finally, assume that the Authority's
actuary, retained as a requirement pursuant to F.S. 112, Part VII, re-
fuses to sign or submit the actuarial report required by F.S. 112.63 and
the Auditor General declares the pension plan "not in compliance." Can
the Authority then revert to the pension plan in effect prior to the union's
change?

445

PERC responded that in the unlikely event the above coincidence of events
occurs, the plan could not be implemented and would be subject to further
negotiation by the parties . 4  Finally, when the state legislature has vested a
matter within the exclusive discretion of the public employer and made it non-
negotiable, the matter should not be included in the collective bargaining agree-
ment even as a result of legislative body action. To do so would create a
contractual clause that is unlawful and voidable by the employer.4 4 7

IV. ALTERNATIVE IMPASSE PROCEDURES

A. Overview of Alternatives

Some commentators have suggested that pubilc employees, or at least those
not providing essential services, should have the right to strike.4 48 In addition
to the constitutional prohibition on strikes, the Florida Legislature has shown
a general disdain for the notion of permitting public employee strikes. Because

442. Id. See also Manatee Educ. Ass'n v. Manatee County School Bd., 6 FLA. PUB. EMPL.

REP. (LAB. REL. PRESS) J 11,253 (Oct. 2, 1980).

443. 9 FLA. PUB. EMPL. REP. (LAB. REL. PRESS) 5 14,178 (Apr. 13, 1983).
444. City of Tallahassee v. Public Employee Relations Comm'n, 410 So. 2d 487 (Fla. 1982)

(court held that retirement provisions are necessarily a part of the collective bargaining process).
445. 9 FLA. PUB. EMPL. RE'. (LAB. REL. PRESS) 14,178, at 347 (Apr. 13, 1983).
446. Id.
447. See Lake County Educ. Ass'n v. School Bd., 360 So. 2d 1280, 1285 (1st D.C.A.), cert.

denied, 366 So. 2d 882 (Fla. 1978). But see City of Tallahassee v. Public Employee Relations

Comm'n, 410 So. 2d 487 (Fla. 1981).

448. See, e.g., Hanslowe & Acierno, The Law and Theory of Strikes by Government Employees, 67
CORNELL L. REv. 1055, 1066-78 (1982); Note, Collective Bargaining Under the Meyers-Millias-Brown Act
- Should Local Public Employees Have the Right to Strike?, 35 HASTINGS L.J. 523 (1984).
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public employers are under many legal restraints regarding suspension or ter-
mination of governmental services, a lockout is not a feasible alternative for
management. When the self-help measures of strike and lockout are unavailable,
meaningful collective bargaining will occur only if a viable alternative dispute
resolution procedure is available to promote fairness and provide incentive.
Mediation may assist the parties in the negotiation process, but it- cannot be
required 'under the present statute.

Four alternative approaches often are considered for the final step in third-
party dispute resolution in the public sector: (1) fact-finding with no recom-
mended decision; (2) fact-finding or advisory arbitration with the recommended
decision being advisory only; (3) fact-finding or advisory arbitration with a
recommended decision that is presumptively binding unless either party rejectes
the decision within a stated period of time; or (4) compulsory binding arbitration
with neither party having the option to reject the arbitrator's decision. Vestiges
of the sovereignty theory are sufficiently strong in many states to prevent leg-
islatures from adopting compulsory binding arbitration. Ultimately, however,
fact-finding or advisory arbitration leaves the final determination as to wages,
hours, and conditions of employment within the employer's unilateral discretion.

B. Fact-Finding

The majority of states with public sector collective bargaining laws have
incorporated fact-finding into statutory impasse procedures. 44 9 Fact-finding is
based on the theory that an impartial person or panel will hear the factual
presentations of both parties, identify issues in dispute, and discern those facts
relevant to resolving the controversy. The fact-finder does not resolve issues for
the parties. Identification of issues and fact-finding by an impartial hearing
6fficer is often useful because parties at impasse are caught up in the person-
alities, emotions, and pressures of the dispute. They often fail to focus on the
real issues separating them. Moreover, an unimpassioned description of the
facts, including party positions, may cause the parties to moderate unreasonable
positions, particularly when findings of fact are made public.

When fact-finding alone is used, without a recommended settlement from
the impartial fact-finders, the system is fatally flawed. From the hearing officer's
perspective, the "facts" to be found exist only to the extent they are revealed
with truth and clarity to the finder of fact. Although fact-finders may conduct
investigations on their own initiative outside the confines of the formal hearing,
they are unlikely to do so given time limitations, their unfamiliarity with the
local situation, and other practical constraints. Thus, the quality and quantity
of facts to be found depend largely on the extent to which the parties are able
to educate the fact-finder during the course of formal hearings. When no ul-
timate decision or recommended settlement is expected from the fact-finder, the
parties' discharge of their responsibility to educate may be superficial at best.
In short, pure fact-finding provides little benefit in itself.

449. See generally [1985] Gov'T EMPL. REL. REP. (BNA) pt. 51.
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If the fact-finder is empowered to make recommendations (albeit advisory
only), the parties are more likely to present the case vigorously. This enhances
the possibility that the fact-finder's recommendations will provide a logical focus
for public opinion and a persuasive argument leading to the settlement of the
dispute. Assuming the parties are motivated to more vigorous advocacy as the
stakes are raised, the quality of fact-finding can be elevated if the resulting
decision is at least presumptively binding.

In adopting PERA, the Florida Legislature opted for this third model, mak-
ing the recommended decision of the fact-finder (special master) binding unless
at least one party takes affirmative and formal action to reject the decision,
stating in writing its reasons for rejection. This procedure has the advantages
inherent in the fact-finding process discussed above, and it places upon the
parties a burden to react to the recommendations if they choose not to be
bound. The parties, however, can reject the recommended decision for any
reason whatsoever. The rejecting party need not support the rejection beyond
a fairly casual statement of "reasons."

The above alternatives are all designed to submit the dispute to an impartial
third party fact-finder or arbitrator. The hearing officer should be selected on
the basis of specialized experience and proven abilities in such third-party dis-
pute resolution procedures. The use of arbitrators and fact-finders for this pur-
pose is consistent with more than fifty years of satisfactory experience in the
settlement of private sector disputes.

The lessons of that experience are lost if the task is assigned to the judicial
branch, where the judge is a legal generalist rather than a labor relations
specialist. In 1984, the Florida Legislature considered House Bill 839, which
would have given the circuit courts jurisdiction to render final and binding
decisions in police and fire interest disputes. That proposal was ill-conceived
not only in that it vested powers in a forum entirely unsuitable for the de-
velopment of collective bargaining agreements, but it also disregarded the state
constitutional requirement of separation of powers.4 5

' House Bill 639 died on
the calendar June 1, 1984.

C. Compulsory Binding Arbitration

The fourth alternative, compulsory binding arbitration, is far more contro-
versial because it divests the public employer of the ultimate power to impose
its unilateral solution on the dispute. Although many states now use binding
arbitration for public sector interest disputes involving police or fire fighters,
most states disdain its generalized use for public sector labor disputes. Both
labor and management in the private sector traditionally have opposed binding
arbitration. Public sector employees, however, are more likely to favor binding
arbitration when the collective bargaining statute prohibits strikes but leaves
ultimate power over contract terms, even after exhaustion of advisory proce-
dures, in the employer.

450. FLA. CONST. art. II, § 3. See also International Ass'n of Fire Fighters, Local Union No.

2390 v. City of Kingsville, 568 S.W.2d 391 (Tex. Civ. App. 1978) (a similar Texas statute was
found to be an unconstitutional delegation of legislative functions to the judicial branch).
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Prior to the passage of the Florida PERA in 1974, the Florida Supreme
Court considered implementing collective bargaining by rules of court. A special
commission appointed by the court then recommended binding arbitration in
its proposed guidelines for judicial implementation. 45 1 The legislature rejected
this approach. Despite periodic lobbying attempts, the legislature has remained
unpersuaded that binding arbitration is an appropriate alternative. Nonetheless,
efforts 'to prohibit binding arbitration by constitutional amendment also have
been unsuccessful.

452

Numerous legal arguments have been raised in other jurisdictions to caution
against binding arbitration in the public sector. Those arguments have included
the following: binding arbitration constitutes an illegal delegation of legislative
authority to a private person or group;4 3 the state legislature has failed to
establish sufficient standards for the delegation of powers; 454 the delegation of
powers to an arbitrator violates the one-man, one-vote standard455 or some other
equal protection standard; 456 binding arbitration is inconsistent with home rule
powers; 57 arbitration hearings fail to comply with minimum due process stand-
ards; 45 ' and binding arbitration is illegal absent provision for an appropriate
scope of judicial review.459 Careful drafting, however, could eliminate all of the

451. The report and recommended guidelines are on file with the clerk of the Florida Supreme
Court.

452. The November 7, 1978, statewide ballot included eight revisions proposed by the Con-
stitutional Revision Commission. Revision 1, covering the basic document, included almost 60
changes of varying importance. One of those proposed changes would have added the following
language to art. I, § 6: "Binding arbitration is prohibited to resolve impasses in collective bargaining
negotiations concerning wages, hours and conditions of employment between public employees and
a public employer." Revision 1 was defeated by the voters by a 3-1 margin. However, the cir-
cumstances under which the issue was presented to the voters make it virtually impossible to draw
any meaningful conclusions about public sentiment on the issue. The large number of issues lumped
together under Revision 1, coupled with the fact that the ballot referred only to changes in the
"basic document," with no explanation of the subjects included in the proposal, could lead one
to the conclusion that most voters probably had no idea that they were voting on a proposed
prohibition of binding arbitration in public sector labor relations.

453. E.g., Bagley v. City of Manahattan Beach, 93 L.R.R.M. (BNA) 2435 (Cal. Sept. 16,
1976).

454. E.g., Town of Arlington v. Board of Conciliation & Arbitration, 370 Mass. 769, 352
N.E.2d 914 (1976); Harney v. Russo, 435 Pa. 183, 255 A.2d 560 (1969).

455. E.g., Town of Arlington v. Board of Conciliation & Arbitration, 370 Mass. 769, 777-
78, 352 N.E.2d 914, 920-21 (1976).

456. E.g., Hortonville Educ. Ass'n v. Hortonville Joint School Dist. No. 1, 66 Wis. 2d 269,
225 N.W.2d 658 (1975), rev'd on other grounds, 426 U.S. 482 (1976).

457. See, e.g., City of Sioux Falls v. Sioux Falls Firefighters, Local 814, 234 N.W.2d 35 (S.D.
1975).

458. This argument was discussed briefly in Caso v. Coffey, 83 Misc. 2d 614, 619, 372
N.Y.S.2d 892, 899-900 (Sup. Ct. 1975), aff'd after remand, 93 L.R.R.M. (BNA) 2136 (App. Div.
1976).

459. Amsterdam v. Helsby, 37 N.Y.2d 19, 38, 332 N.E.2d 290, 300, 371 N.Y.S.2d 404, 417
(1975) (Fuchsberg, J., concurring) (mentioned briefly); Weisberger, Constitutionality of Compulsory
Public Sector Interest Arbitration Legislation: A 1976 Perspective, in LABOR RELATIONs LAw IN THE PUBLIC

SE'roR 40-43 (A. Knapp ed. 1977) (A.B.A. Section of Labor Relations Law Publication) (also
discussed in this publication).
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above objections. Arbitration statutes have survived constitutional challenge in
Maine, 4 6 Massachusetts,46 ' Michigan, 2 Nebraska,46

' New Jersey, 4
6 New York, s

Pennsylvania, 466 Rhode Island,467 Washington, 46 and Wyoming.4 69

D. The Delegation-Adequate Standards Issue

Binding interest arbitration legislation in Florida must be drafted carefully
to ensure that it constitutes a lawful delegation of powers.47 0 Florida courts
strictly construe the issue of adequacy of guidelines or standards. On the federal
level, the United States Supreme Court traditionally has recognized that Con-
gress by necessity must delegate some of its legislative power to administrative
agencies or officials despite the separation of powers doctrine.47 1 Not since the
Panama Refining Co. v. Ryan 4

1 and Schechter Poultry Corp. v. United States4 3 decisions
in 1935 has the Supreme Court invalidated a congressional delegation to gov-
ernment authorities. The Court has held that phrases such as "just and
reasonable ' 47 4 and "public interest" constitute adequate standards.4 75

460. City of Biddeford Bd. of Educ. v. Biddeford Teachers Ass'n, 304 A.2d 387 (Me. 1973)
(interpreting ME. REV. STAT. ANN. tit. 26, § 965(4) (Supp. 1984)).

461. Town of Arlington v. Board of Conciliation & Arb., 370 Mass. 769, 352 N.E.2d 914
(1976) (interpreting MASS. GEN. LAWS ANN. ch. 150E, § 7 (West 1974) with regard to policemen
or firefighters).

462. Dearborn Fire Fighters Union, Local No. 412 v. City of Dearborn, 394 Mich. 229, 231
N.W.2d 226 (1975) (interpreting MICH. COMP. LAws ANN. § 423.233-.237, .237A, .238 (West
1974)).

463. Orleans Educ. Ass'n v. School Dist., 193 Neb. 675, 229 N.W.2d 172 (1975) (interpreting
NEB. REV. STAT. § 48-818, R.R.S. 1943 (1947) in response to a challenge of the statutory au-
thorization of set pay rate and benefits for teachers).

464. Division 540, Amalgamated Transit Union v. Mercer County Improvement Auth., 1978
Pub. Bargaining Cas. (CCH) 36,270 (N.J. 1978) (interpreting N.J. STAT. ANN. § 34:13A-16(h)
(West Supp. 1985)).

465. City of Amsterdam v. Helsby, 37 N.Y.2d 892, 332 N.E.2d 290, 371 N.Y.S.2d 404 (1975)
(interpreting N.Y. CIv. SERV. LAW § 200-14 (Consol. 1974) with regard to public employers and
their firemen and policemen).

466. Harney v. Russo, 435 Pa. 183, 255 A.2d 560 (1969) (interpreting PA. STAr. ANN, tit.

43, § 217.4-.7 (Purdon 1968) as applied between council and policemen).
467. City of Warwick v. Warwick Regular Firemen's Ass'n, 106 R.I. 109, 256 A.2d 206

(1969) (interpreting R.I. GEN. LAws §§ 28-9.1 to 28-9.13 (1955)).
468. City of Spokane v. Spokane Police Guild, 87 Wash. 2d 457, 553 P.2d 1316 (1976)

(declining the constitutionality of WASH. REv. CODE ANN. § 41.56.450 (1973)).
469. State v. City of Laramie, 437 P.2d 295 (Wyo. 1968) (interpreting Wyo. STAT. §§ 27-

265 to -273 (1966) with regard to firemen).
470. The author acknowledges with appreciation the research work of former student John

Rains on the delegation-adequate standards issue.
471. See Wayman v. Southand, 23 U.S. (10 Wheat.) 1, 43 (1825). See generally Martin, The

Delegation Issue in Administrative Law - Florida v. Federal, 53 FLA. B.J. 35 (1979).
472. 293 U.S. 388 (1935).
473. 295 U.S. 495 (1935).
474. Id.
475. New York Cent. Sec. Corp. v. United States, 287 U.S. 12 (1932). It should be noted,

however, that in 1976 the Supreme Court, in upholding a citizen referendum, commented in City
of Eastlake v. Forest City Enter., 426 U.S. 668 (1976), that "a congressional delegation of power
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In contrast, Professor Davis has observed: "If the Florida test were used,
approximately 100 percent of federal legislation conferring rulemaking authority
on federal agencies would be unconstitutional. '47 6 Unlike the federal Consti-
tution, the Florida Constitution specifically provides for the separation of powers.
Article II, section 3 mandates "[t]he powers of the state government shall be
divided into legislative, executive and judicial branches. No person belonging to
one branch shall exercise any powers appertaining to either of the other branches unless
expressly provided herein." 477

In Delta Truck Brokers v. King,4 8 the Florida Supreme Court invalidated an
attempted legislative delegation of licensing power to the Florida Railroad and
Public Utilities Commission. In finding that the statute lacked adequate stand-
ards, the court observed:

The Constitution vests the legislative power of the state in the State
Legislature .... The Legislature may, of course, delegate the perform-
ance of certain functions to administrative agencies provided that in doing
so it announces adequate standards to guide the ministerial agency in
the execution of the powers delegated. The Legislature cannot delegate
to an administrative agency, even one clothed with certain quasi-judicial
powers, the unbridled discretion to adjudicate private rights. It is essential
that the act which delegates the power likewise defines with reasonable
certainty the standards which shall guide the agency in the exercise of
the power.

47 9

If a special master were appointed as an agent of PERC in an interest arbi-
tration case, he would be an administrative officer under the executive branch
of government, exercising legislative powers delegated by the state legislature.
Decisions of the Florida Supreme Court indicate that such a delegation would
be suspect under article II, section 3 of the state constitution.

In Askew v. Cross Key Waterways, a unanimous court struck down a portion
of the Florida Environmental Land and Water Management Act as an invalid
delegation of legislative authority. 4 0 The Act required the Division of State
Planning to designate boundaries for proposed areas of critical concern. 48' Flor-
ida Statutes section 380.05(2) set forth the criteria to be used in recommending
to the Cabinet a particular area as one of critical concern .4 2 In defending the

to a regulatory entity must be accompanied by discernible standards, so that the delegatee's action
can be measured for its fidelity to the legislative will." Id. at 675.

476. K. DAVIS, ADMINISTRATIVE LAW TEXT S 2.05 (3d ed. 1972) (supplement to ADMINISTRATIVE

LAw TREATISE).

477. FLA. CONsT. art. II, § 3 (emphasis added).
478. 142 So. 2d 273 (Fla. 1962).
479. Id. at 275.
480. 372 So. 2d 913 (Fla. 1978). See also D'Alemberte v. Anderson, 349 So. 2d 164 (Fla.

1977); Lewis v. Bank of Pasco County, 346 So. 2d 53 (Fla. 1977); Sarasota County v. Barg, 302
So. 2d 737 (Fla. 1974).

481. FLA. STAT. S 380.05(1)(a) (1975).
482. Section 380.05(2) provided:
An area of critical concern may be* designated only for: (a) An area containing, or having
a significant impact upon, environmental, historical, natural, or archaeological resources
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statute, the Governor contended (1) that the specificity of standards and guide-
lines should depend on the subject matter and the degree of difficulty in drafting
standards; and (2) that the delegation doctrine focusing on legislative standards
should be relaxed, with the focus instead on the existence of "procedural safe-
guards. ' ,43

The court rejected the Governor's first contention on two grounds. First,
the "guidelines" were so minimal that the agency was making the law instead
of administering it. 4

1
4 The standards were too vague for a reviewing court to

determine whether the agency complied with the legislature's intent.485 Second,
the statute did not provide a "legislative delineation of priorities among com-
peting areas and resources which require protection in the State interest. ' 4

6

This "priority" requirement is potentially significant in either fact-finding or
binding interest arbitration.

The court in Cross Key Waterways also declined to follow the Governor's
second contention and shift the emphasis from legislatively imposed standards
to procedural safeguards in the administrative process. 8 7 Justice Sundberg ac-
knowledged that this modern trend in the law was reasonable; however, it was

not the view followed in Florida. The court adhered to the express limitation
contained in the second sentence of article II, section 3 of the Florida Con-
stitution.48 In concurrence, Justice England indicated that Florida courts will
likely continue to march to the sound of a different drummer on the delegation
issue. 489 When the legislature delegates its authority, therefore, it should dictate

meaningful standards.
A small crack developed in the Florida Supreme Court's position with the

court's 1979 decision in Florida State Board of Architecture v. Wasserman.49
0 The

court upheld a statute giving the Florida State Board of Architecture authority
to determine which applications for admission to the practice of architecture in
Florida should be granted. 49

' The statute contained general requirements for
admission. For example, it required a candidate to hold a degree from a school
or college of architecture, or have training fully equivalent to such a degree.

of regional or statewide importance. (b) An area significantly affected by, or having a
significant effect upon, an existing or proposed major public facility or other area of major

public investment. (c) A proposed area of major development potential, which may include

a proposed site of a new community, designated in a state land development plan.
FLA. STAT. 5 380.05(2) (1985).

483. 372 So. 2d at 918.

484. Id.
485. Id. See also Department of Bus. Reg. v. National Mfr. Hous. Fed., Inc., 370 So 2d

1132 (Fla. 1979). In this decision, rendered shortly after Cross Key Watervays, the Florida Supreme

Court viewed the availability of judicial review as a corollary of the doctrine of unlawful delegation.

Id. at 1135.

486. 372 So. 2d at 919.
487. Id. at 918. See Florida Administrative Procedure Act, FLA. STAT. ch. 120 (1977).

488. 372 So. 2d at 924.

489. Id. at 925-26.

490. 377 So. 2d 653 (Fla. 1979). See also Straughn v. O'Riordan, 338 So. 2d 832 (Fla. 1976).
491. 377 So. 2d 653 (upholding FLA. STAT. S 467.08(1)(b)(5) (1973) (current version at FLA.

STAT. § 481.209 (1985)).
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The Board had authority to determine whether the applicant's training was
adequate as a substitute for the requisite degree. The statute was challenged
on the basis of an unconstitutional delegation of authority to the Board. In
upholding the statute the court said:

The Legislature may not delegate the power to enact a law, or to declare
what the law shall be, or to exercise an unrestricted discretion in applying
a law; but it may enact a law complete in itself, designed to accomplish
a general public purpose, and may expressly authorize designated officials
within definite valid limitations to provide rules and regualtions for the
complete operation and enforcement of the law within its expressed gen-
eral purpose. This principle of the law is peculiarly applicable to reg-
ulations under the police power, since the complex and everchanging
conditions that attend and affect such matters make it impracticable for
the Legislature to prescribe all necesary rules and regulations .... 4912

The court acknowledged that the exercise of some authority or discretion may
be incidental or necessary to the performance of administrative duties. The
exercise of such authority is acceptable as long as sufficient legislatively enacted
standards exist to make the use of such authority or discretion judicially re-
viewable.

93

Statutes which have survived delegation challenges in other states provide
guidance in framing a successful binding arbitration statute in Florida. In New
York, the compulsory arbitration statute for police and fire fighters was chal-
lenged, among other grounds, as an unconstitutional delegation of legislative
authority because of the absence of meaningful standards. 494 The statute listed

492. Id. at 655 (quoting Bailey v. Van Pelt, 78 Fla. 337, 352, 82 So. 2d 789, 793 (1919)).
493. Id. at 656. In Husband v. Cassell, 130 So. 2d 69 (Fla. 1961), the court held that a

state statute giving a state board authority to determine which applicants should be certified to
practice in Florida as psychologists was unconstitutional. The court let its decision in Husband stand
by making a distinction between Husband and Wasserman. The court noted first that the state law
required that applicants had to pass an exam on the field of psychology, and that they had to
have a Ph.D. with a major in psychology from a university approved by the state board. The
court held that this gave the board unbridled discretion because the field of psychology is so broad
that the board was left with complete power to determine the nature and scope of exam to be
given to applicants and because the legislature failed to give the board any standards for approving
universities. By contrast the court reasoned that architecture is a professional field that is specific
and concrete in scope and that widely recognized standards exist with regard to educational re-
quirements of professional schools of architecture. 377 So. 2d at 656.

494. The statute provided in part:
The public arbitration panel shall make a just and reasonable determination of the matters
in dispute. In arriving at such determination, the panel shall specify the basis for its
findings, taking into consideration, in addition to any other relevant factors, the following: a.
comparison of the wages, hours and conditions of employment of the employees involved
in the arbitration proceeding with the wages, hours, and conditions of employment of other
employees performing similar services or requiring similar skills under similar working
conditions and with other employees generally in public and private employment in com-
parable communities; b. the interests and welfare of the public and the financial ability
of the public employer to pay; c. comparison of peculiarities in regard to other trades or
professions, including specifically, (1) hazards of employment; (2) physical qualifications;
(3) educational qualifications; (4) mental qualifications; (5) job training and skills; d. the
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specific factors, "in addition to any other relevant factors" to be considered
by the public arbitration panel. The New York Court of Appeals in City of
Amsterdam v. Hesby held the panel must follow the established specific standards
set forth in the statute.49

1 Judge Fuchsberg, in his concurring opinion, stated
that he found Professor Davis' analysis persuasive in that the threshold question
is whether adequate safeguards exist rather than whether power is legislative
or administrative.

4 96

Given Florida's strict approach to the meaningful standards issue, the first
question is whether the New York standard provides a sufficient basis for court
review of the agency action. 97 Although the term "relevant" limits what the
arbitrator can consider, the arbitrator must determine relevancy. Consequently,
PERA will not meet the Florida test unless the arbitrator's award is drafted
solely on the basis of the specified standards.4 98 Moreover, the statute nowhere
contains a "legislative delineation of priorities. ' 499 Consequently, under the Cross
Key Waterways analysis the New York statute probably does not provide adequate
standards.

The Massachusetts police and fire fighters binding arbitration statute re-
quired the arbitration panel to consider, among others, ten specific factors in
reaching a decision.500 In contrast to the New York statute, the Massachusetts
statute qualified the phrase "such other factors," with the condition that these
other factors must "normally and traditionally" be taken into consideration in

terms of collective agreements negotiated between the parties in the past providing for
compensation and fringe benefits, including, but not limited to, the provisions for salary,
insurance and retirement benefits, medical and hospitalization benefits, paid time off and
job security.

N.Y. Civ. SERV. LAW § 209(4)(c)(v) (McKinney 1977) (emphasis added).
495. 37 N.Y.2d 19, 332 N.E.2d 290, 371 N.Y.S.2d 404 (1975).
496. 37 N.Y. 2d at 36, 332 N.E.2d at 298, 371 N.Y.S.2d at 415.
497. See N.Y. Civ. SERV. LAW S 209(4)(c)(v) (McKinney 1983).

498. Id.
499. See No. 52, 251 (Fla. Nov. 22, 1978).
500. The Massachusetts statute provides:
The factors among others, to be given weight by the arbitration panel in arriving at a
decision shall include: (1) The financial ability of the municipality to meet costs. (2) The
interests and welfare of the public. (3) The hazards of employment, physical, education,
and mental qualifications, job training and skills involved. (4) A comparison of wages,
hours and conditions of employment of other employees performing similar services and
with other employees generally in public and private employment in comparable com-
munities. (5) The decisions and recommendations of the fact finder. (6) The average
consumer prices for goods and services, commonly known as the cost of living. (7) The
overall compensation presently received by the employees, including direct wages and fringe
benefits. (8) Changes in any of the foregoing circumstances during the pendency of the
arbitration proceedings. (9) Such other facts, not confined to the foregoing, which are normally
or traditionally taken into consideration in the determination of wages, hours and conditions of
employment through voluntary collective bargaining, mediation, fact finding, arbitration
or otherwise between the parties, in the public service or in private employment. (10) The
stipulation of the parties.

MASS. ANN. LAWS ch. 150E, § 8n4 (West 1974) (cited in Town of Arlington v. Board of Conciliation
& Arbitration, 370 Mass. 769, 775-76 n.5, 352 N.E.2d 914, 919 n.5 (1976)) (emphasis added).
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FLORIDA PERA

public or private employement. In Town of Arlington v. Board of Conciliation and
Arbitration, the Supreme Judicial Court of Massachusetts upheld the statute. The
specificity of the ten standards made the delegation equivalent to a mere im-
plementation of a detailed legislative policy.5 1'

Finally, the Washington binding arbitration statute added an additional ele-
ment by specifically requiring the arbitration panel to consider the statute's
purpose when making awards.5 0 2 In City of Spokane v. Spokane Police Guild, the
public employer contended the arbitration statute violated the delegation doc-
trine. 0 3 The Washington Supreme Court noted that delegation of legislative
power is justified if (1) the legislature provides guidelines "in general terms"
as to what is to be done; and (2) procedural safeguards exist to control any
arbitrary action and/or any abuse of administrative discretion.5 0 4 The court held
that in light of the legislative purpose and the specific guidelines, the first prong
of the test was met. Furthermore, the provision for review in superior court
ensured sufficient procedural safeguards. 50 5

The Massachusetts and Washington statutes narrow the "other factors" which
may be weighted by the arbitrator by requiring that these other factors be those
"normally and traditionally" considered in proceedings involving the terms and
conditions of employment .5" This prerequisite might provide a reviewing court
with an adequate basis to determine if the arbitration award conforms to the
legislative intent. Such a statute is arguably acceptable in Florida, given the
Florida Supreme Court's approval in Wasserman of a state board's discretion to
determine what training will be deemed equivalent to a degree in architecture. 0 7

Under the existing special master procedure, the master's recommended
decision becomes binding if neither party rejects it. The decision, of course, is
subject to funding by the legislative body of the public employer.508 Although

501. 370 Mass. 769, 352 N.E.2d 914 (1976).
502. The Washington statute provided:
In making its determination, the panel shall be mindfld of the legislative purpose enumerated
in RCW 41.56.430 and as additional standards or guidelines to aid it in reaching a decision,
it shall take into consideration the following factors: (a) The constitutional and statutory
authority of the employer; (b) Stipulations of the parties; (c) Comparison of the wages,
hours and conditions of employment of personnel involved in the proceedings with the
wages, hours, and conditions of employment of life personnel of like employers of similar
ize on the west coast of the United States; (d) The average consumer prices for goods

and services, commonly known as the cost of living; (e) Changes in any of the foregoing
circumstances during the pendency of the proceedings; and (f) Such other factors, not
confined to the foregoing, which are normally or traditionally taken into consideration in
the determination of wages, hours and conditions of employment.

WASH. REv. CODE ANN. 5 41.56.460 (1973) (emphasis added).
503. 87 Wash. 2d 457, 553 P.2d 1316 (1976).
504. Id. at 463, 553 P.2d at 1319-20.
505. Id.
506. See MAss. ANN. LAws ch. 150E § 8n4 (Michie/Law. Co-op. 1974); WASH. REv. CODE

ANN. S 41.56.460 (1973).
507. See Florida Bd. of Architecture v. Wasserman, 377 So. 2d 653 (Fla. 1979).
509. FLA. STAT. S 447.309(1)-(2) (1985).
Section 447.405 provides in pertinent part: "The factors, among others, to be given weight'
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a party with authority to reject a recommended order will seldom allow it to
become binding and then contest it, the meaningful standard requirement would
be a significant issue if this were to occur.

In developing his recommended decision, the special master gives weight to
certain factors listed in Florida Statutes section 447.405.1"9 These factors are
not exclusive because, like the New York, Massachusetts, and Washington stat-
utes, the special master looks to the specified factors "among others." Fur-
thermore, the special master is not even limited by the "relevant" condition,
as in the New York statute, nor by the concept that the "other factors" must
"normally or traditionally" be taken into consideration, as in the Massachusetts
and Washington statutes. Consequently, Florida's rejection of Professor Davis'
liberal approach to the delegation doctrine makes it possible that the Florida
statute, as presently drafted, would not survive a strict application of the Cross
Key Waterways rule. A reviewing court must have a basis for determining whether

the arbitration award conforms to the legislature's intent.
Furthermore, Florida Statutes section 447.405 does not give any particular

priority to the specified factors. 510 Under Cross Key Waterways, the statute must
also provide a "legislative delineation of priorities. 1 1  Under section 447.405,
the special master determines which competing factors should receive the greatest
weight. The priority requirement established in Cross Key Waterways may be
surmountable. To the extent that any "trend" can be suggested, the current
trend of the Florida Supreme Court is to look to the stated governmental
purpose of legislation resulting in any delegation of power or authority and
determine whether such delegation is necessary in accomplishing the stated pur-
pose. Although it has reiterated the strict Cross Key Waterways test in numerous

by the special master in arriving at a recommended decision shall include:
(1) Comparison of the annual income of employment of the public employees in question

with the annual income of employment maintained for the same or similar work of em-

ployees exhibiting like or similar skills under the same or similar working conditions in

the local operating area involved.

(2) Comparison of the annual income of employment of the public employees in question

with the annual income of employment of public employees in similar public employee

governmental bodies of comparable size within the state.
(3) The interest and welfare of the public.

(4) Comparison of peculiarities of employment in regard to other trades or professions,

specifically with respect to:
(a) Hazards of employment.

(b) Physical qualifications.

(c) Educational qualifications.

(d) Intellectual qualifications.

(e) Job Training and skills.
(f) Retirement plans.

(g) Sick leave.
(h) Job security.

(5) Availability of funds."

FLA. STAT. § 447.405 (1985) (emphasis added).

510. Id.

511. 372 So. 2d 913, 919 (Fla. 1978).
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decisions, the court has been ambivalent on occasion .5 2 Recent cases suggest
the court might find constitutionally adequate the special master standards in
Florida Statutes section 447.405.

In Rosslow v. State,13 the Florida Supreme Court upheld two statutes which
made it unlawful to sell or transport fresh citrus unless maturity standards
established by the Department of Citrus were met and unless a certificate of
inspection by a citrus inspector of the Department of Agriculture and Consumer
Services had been issued. The Department of Citrus was authorized to exempt
certain categories of citrus from the certification requirement. In upholding the
statute the court stated the law was designed to accomplish a general public
purpose and expressly authorized designated officials, within valid limitations,
to provide rules and regulations for complete operation and enforcement of the
law within its expressed general purpose.

The court reinforced this position in The Coca-Cola Co., Food Division v.
Department of Citrus.514 The Department of Citrus was delegated general and
specific powers including, but not limited to the power:

To adopt and, from time to time, alter, rescind, modify, or amend
all proper and necessary rules, regulations, and orders for the exercise
of its powers and the performance of its duties under this chapter and
other statutes of the state, which said rules and regulations shall have
the force and effect of law when not inconsistent therewith.5 15

The only issue was whether the legislature gave the Florida Citrus Commission,
via the Department of Citrus, the power to determine the law, or whether the
legislature merely gave the Commission authority to set policy and standards
for the agency to follow in implementing the legislatively directed law. The
court opted for the latter interpretation and upheld the validity of the delegation.
The court noted the legislature had given the Department responsibility for
advertising and promoting Florida citrus and increasing citrus sales. The court
held that in delegating such authority the legislature established sufficient guide-
lines and directives to enable a court to determine whether the Department
was properly carrying out the intent of the legislature. 1 6

In Department of Insurance v. Southeast Volusia Hospital District,51 7 the Florida
Supreme Court gave further insight into its procedure for determining whether
an unconstitutional delegation of power or authority exists. The supreme court
agreed with the district court's conclusion that the crucial test is whether the
statute contains sufficient standards to enable a reviewing body to determine
whether the agency is carrying out the legislature's purpose or intent.

The controversy in Southeast Volusia Hospital concerned the Department of

512. See Florida Bd. of Architecture v. Wasserman, 377 So. 2d 653 (Fla. 1979); Straugh; v.
O'Riordan, 338 So. 2d 832 (Fla. 1976).

513. 401 So. 2d 1107 (Fla. 1981).
514. 406 So. 2d 1079 (Fla. 1981).
515. FLA. STAT. 5 601.10(1) (1977).
516. Coca-Cola Co., Food Div. v. State Dept. of Citrus, 406 So. 2d 1079, 1084 (Fla. 1981).
517. 438 So. 2d 815 (Fla. 1983).
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Insurance's authority to levy assessments against participants in the Florida
Patient's Compensation Fund under Florida Statutes section 768.54(3)(c). 1 8 The
lower court held the provision allowing the department to adjust base fees
downward for any fiscal year in which a lesser amount would be adequate was
an invalid delegation of authority due to vagueness and a lack of meaningful
standard for making such a determination. The supreme court disagreed. It
stated the Fund could exercise total discretion in determining whether monies
collected in a given fund year were in excess or insufficient to satisfy claims
made against the fund year. Such discretion is a technical issue of implemen-
tation - not a fundamental policy decision. The court concluded that requiring
constant legislative supervision of all decisions concerning deficits is neither
practical nor required by the Florida Constitution.

So long as the special master's recommended decision is advisory only, the
delegation/adequate standards issue probably will not be decided. It may be
raised under the present law, however, if a master's decision becomes binding
by the failure of the parties to reject it within twenty days. The better reasoned
view would hold that the standards set forth in Florida Statutes section 447.405
are adequate guidelines for the special master. Those guidelines state specifically
the legislative intent and enable the reviewing court to assess compliance with
the legislative purpose. This view would require a liberalization of the strict
Cross Key Waterways approach, but could be justified in view of more recently
decided cases.

V. REcOMMENDATIONS AND CONCLUSION

The last decade of experience under the Florida PERA, evaluated according
to the normative model suggested in Part I of this article, 5 9 suggests that a
workable model has emerged. The no-strike law provides for prompt and de-
cisive action to ensure continuation of public services. Although a number of
fairly short-lived local work stoppages have occurred, no major strikes have
caused substantial impairment of public service. Employees are guaranteed the
right to present grievances to employers, to engage in concerted activities for
purposes of collective bargaining and other mutual aid and protection, and to
select collectively representatives of their own choosing. To the extent collective
bargaining rights are granted, they are assured with a minimum level of gov-
ernmental intervention. Local political control is preserved. If this scheme has
a weakness, it lies in the balance among the various state policies. Collective
bargaining in Florida's public sector is not characterized by a mutuality of
constraints and incentives which would make the process as meaningful as it
should be.

Florida's public employees should not have the right to strike. Benefits gained
by unions would not outweigh the societal costs or even the cost to the unions
themselves. A more meaningful alternative to the present optional mediation-
special master process is needed; the current process is followed by final, uni-

518. Id. at 819.
519. Supra text accompanying notes 1-81.
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lateral legislative body action. If employees and their unions view the procedure
as unavoidably loaded against them and inherently unfair, they will increasingly
utilize forms of self-help.

One common form of self-help used by public sector unions is the political
"end run" around employer representatives. Attempts by private sector union
negotiators to circumvent management negotiators by directly approaching top
management or employing secondary pressure may result in unfair labor practice
charges against the union. In contrast, the public employer serves in the dual
capacity of employer and political representative of the voting constituency. By
exercising their constitutional rights to petition government and to vote, public
employees and their representatives may be able to effect a more favorable
outcome in negotiations by political pressures upon elected officials. When these
political end-run maneuvers are employed at the local level, they may embarass
one or both parties, intensify hostilities between negotiators, and place barriers
to any future negotiations. A union frustrated by management intransigence at
the bargaining table, however, may conclude that it has no other recourse than
a direct political assault.

Although public employers clearly have the upper hand in the bargaining
relationship in Florida, the author's experience as a special master in Florida
during the first decade of PERA's administration has been that public employers
generally exercise reason and restraint in their dealings with unions. This may
reflect a recognition that with ultimate power in a continuing relationship comes
the responsibility on the part of the powerful to use that advantage sparingly.
When that power is abused, however, the union almost always chooses to fight
rather than succumb to ignominious defeat.

At the state level, public employee organizations may be successful in se-
curing the passage of legislation that accomplishes goals unsuccessfully pursued
in local negotiations. 20 This is one of the distinctive features of public sector
bargaining. Intensive lobbying efforts by public sector unions can elevate the
collective bargaining process from the local level to the state level, where the
legislature has the power to mandate better salaries, benefits, and employment
standards on a state-wide basis.

"Local control" of local government has long been a motivation for office
holders in municipalities, school boards and other local political positions to
endure the slings and arrows of political life. Many local government officials
opposed the collective bargaining relationship in Florida in the early years of
PERA because they thought it divested them of local control. Many continue
to believe their fears were well-founded; in many respects, they were forced by
this new legislatively-imposed relationship at least to postpone the exercise of
unilateral decisionmaking power in the employment relationship.

The greatest threat to local control posed by collective bargaining occurs
not when the process works, but when it fails. When employees have their

520. See generally COLLECTIVE BARGAINING IN GOVERNMENT 216-35 (Lowenberg & Moskow eds.
1972); Love & Sulzner, Political Implications of Public Employee Bargaining, 11 INDUS. REL. 18 (1972)
,(examination of the political ramifications of union growth in the public sector).
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expectation level raised by the prospect of collective bargaining only to be

frustrated by a gross imbalance of constraints and incentives in the bargaining

relationship, the unions will seek state legislative action. A host of statutes that

regulate many details of the employment relationship at the local level already

exist. Each time such a statute is passed, local discretion on the subject is

preempted, and local control is lost. Weak unions collectively may be strong,

and this strength may be manifested at the state legislature if collective bar-

gaining at the local level fails. Thus, the special conditions placed on public

sector bargaining in most states, such as the strike prohibition and the reser-

vation of unilateral decisionmaking power to the employer in impasse proce-

dures, also ensures that governmental solutions to impasse issues ultimately may

be sought at the highest state level if employees perceive that no satisfactory

solution is available at the local level.

The rates of rejection of special master recommended decisions during the

fiscal years 1975 through 1984 are as follows:5 2 '

100% 93%
89% 88% - 89%

90 - 83% 72%

80 7 69% 67%

70 63%

60

50

40

30

20

10

FY 1975 1976 1977 1978 1979 1980 1981 1982 1983 1984

The rejection rate steadily declined from FY 1975 to FY 1979. It then rose

progressively to the most recent year, FY 1984. Except for the aberrant jump

in 1980 (when the number of reports filed were only twenty-four, the lowest

in many years), the fall and rise of the rejection rate resembles an inverse bell

curve. For legislative reform purposes, it would be interesting to know what

factors caused this progressive change. Were they external forces such as changes

in the socio-economic climate, political forces, or the influence of hired con-

sultants? Were they internal forces such as changes in the makeup of the special

master panel, trends in special master recommended decisions that were un-

responsive to external demands for resources, or changes in the level of so-

521. Data for FY 1975 through FY 1978 taken from 1980 FLA. PUB. EMPL. COMM'N CHRM'S

ANN. REP., at 9; Data for FY 1981 through FY 1984 taken from Inter-office Reports from Millie

Seay, Executive Assistant, to Florida Public Employees Commission Chairman (on file at PERC,

Tallahassee, Florida).
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phistication of the negotiators? Unfortunately, little is known about this
phenomenon.

The above rejection rates are at best little more than crude averages, because
under the PERO reporting system, a single rejected item in a recommended
decision is counted as a "rejection" regardless of the number of other items
accepted by the parties. Additionally, the records maintained by PERO, par-
ticularly in the early years of the Act's administration, are incomplete because
not all incidents of rejection have been reported. Recent PERO administrations
have improved the accounting system.

The record of PERO's special master case processing experience reveals that
during the period from 1978 to 1984, 489 requests were filed with PERO for
special master panels but only 214 reports were received and processed.5 2 2 These
are only gross numbers, a compilation of discrete transactions occuring within
a finite fiscal year period, with no allowance made for the overlapping 9f cases
into the previous or next fiscal year.s2 The figures nevertheless suggest that a
substantial number of cases may have been resolved before the special master
issued a recommended decision. In addition, the fact that over three-fourths of
the recommended decisions were rejected by one or both parties strongly sug-
gests that the level of acceptance of the entire process continues to be quite
low. Although no final conclusions follow from the above data without deeper
inquiry into the dynamics of the acceptance-rejection response in individual
cases, a few tentative proposals warrant consideration.

One of the deficiencies in the present statute occurs at the mediation stage.
Rather than leaving mediation as an option for the parties, mediation should
be required in every case of impasse unless the parties can show compelling
reasons why mediation would be fruitless. The mere fact the parties are dead-
locked should not constitute sufficient reason to forego mediation. If PERC is
given power to require the parties to participate in mediation, the likelihood
of settlements should increase. At the very least, the possession of such power
should decrease the number of issues advancing to the next higher step.

The above review of the delegation/adequate standards doctrine illustrates
that while the present statutory language may be vulnerable to constitutional
attack, careful drafting could produce a lawful binding arbitration statute for
Florida's public sector. Such a statute, however, is an extreme measure that
should be considered only if other alternatives, less intrusive on local control,
cannot be adopted. Because the best settlement almost invariably is that set-
tlement arrived at through negotiations rather than higher governmental fiat,
a system that maximizes the opportunity for a negotiated solution would be
preferable.

522. Extracted from records on file with the office of the Executive Assistant to Chairman
Renovitch, the Florida Public Employees Relations Commission, Tallahassee, Florida. Records on
special master proceedings prior to the 1978-1979 fiscal year are not in a form readily adaptable
to this type of comparison. A new record-keeping system was instituted in 1978.

523. E.g., of the 81 appointments prepared in 1978-1979, some may have been from requests
filed during the 1977-1978 fiscal year, thus distorting the accuracy of any direct comparisons of
"requests filed" and "appointments prepared" in a given year.
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PERA's present system of "presumptively binding" fact-finding, where the
special master's recommended decision becomes binding as a matter of law if
not rejected by either party within twenty days, should be retained because it
forces the parties to consider the recommendations and to respond on a timely
basis. The prospects for a mutually acceptable recommendation emerging from
the process can be increased by utilizing tripartite hearing panels, rather than
placing sole responsibility for the decision upon a solitary special master.

Under the tripartite approach, the union and the employer each would select
a fact-finder, who could be decidedly partisan. The two party-selected fact-
finders would in turn select a third neutral fact-finder. The panel would be
better positioned to issue a more acceptable decision. Too often, the special
master's findings appear to be inaccurate or to ignore more significant facts
not revealed at the hearing. 'This stems not necessarily from the special master's
deficiencies, but may result from gaps, omissions or other deficiencies in the
proof offered at the hearing. If the special master is flanked by two party-
appointed panel members during the hearing and formulation of the recom-
mended decision, those errors or omissions are more likely to be avoided.
Moreover, the tripartite approach enables the neutral decision-maker to consider
the interests of both parties as the recommendation is formulated. This may
result in a form of "negotiation" among the special master and the two party-
appointed panelists, but this is a perfectly acceptable method of decision-making
if it results in decisions that are more acceptable to the parties.

On balance, the alternative chosen by Florida for public sector dispute res-
olution works in the sense that widespread and devastating strikes have not
occurred, and political or local control has been preserved. Whether the rela-
tively low level of strike activity has existed because of the present impasse
resolution system, or in spite of it, remains to be seen. At the very least,
improvement can be and should be made in the law to ensure that the promise
of true collective bargaining is realized in every public sector jurisdiction in
Florida.
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