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I. INTRODUCTION

The importance of future energy sources for continued global de-
velopment is indisputable. Many authorities believe that the next
major war will be fought over the control of the world’s vital energy
resources.! Presumably, the nation which can claim the best supply
of energy will be ultimately victorious.2 The Soviet gas pipeline rep-
resents a mechanism which may enable the Union of Soviet Socialist
Republics (U.S.S.R. or Soviet Union) to increase its sphere of influ-
ence and power in two distinct ways. First, by providing a significant
portion of Europe’s energy needs, the Soviet Union will gain in-
creased control over the area. Second, the Soviet Union will also gain
revenue and technology which will aid it in the development of oil

* J.D, 1985, University of Florida.

1. Rooney, 1995: The Year of Reckoning for American and Soviet Energy Policies, 105
Pus. Utn.. ForT, Jan. 17, 1980, at 21-22,

2. Id.

27
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and gas resources for domestic use.®

After the Soviet pipeline is completed, it will measure 3500 miles
in length, and is projected to supply 40 to 70 million cubic meters of
natural gas per year to various European countries.* The Soviets and
Europeans have entered into an interesting financing agreement. The
Europeans are financing the construction of the pipeline by providing
the necessary equipment and technology. The U.S.S.R. will repay
this debt at a 7.75 percent interest rate over a ten-year period by
supplying an equal value of natural gas to the European countries.®
The estimated cost of the pipeline project to the U.S.S.R. is $10 bil-
lion. This figure includes the amount that European companies will
earn from pipeline-related contracts with the Soviet Union.®

Authorities project that the Soviet Union would soon be supply-
ing approximately thirty-five percent of western Europe’s gas re-
quirements. This raises the unwelcomed probability of the European
nations’ dependency on the Soviet Union for vital energy resources.”
This situation has created friction between East and West and seri-
ous disagreement between European and American allies. The
Europeans’ primary concern is that the pipeline represents an oppor-
tunity to alleviate the economic problems of their hard-pressed pri-
vate sector. The United States, however, is concerned with the in-
creased dependency upon Russia resulting in a concurrent
realignment of sympathies. These conflicting interests are vividly
demonstrated by President Reagan’s 1981 embargo of pipeline-re-
lated products to the U.S.S.R. This sanction raised serious transna-

_ tional legal problems for Europe, the Soviet Union and the United

States.

3. I

4. Proposed Trans-Siberian Natural Gas Pipeline, 1981: Hearings Before the Senate
Comm. on Banking, Housing, & Urban Affairs, 97th Cong., 1st Sess. (1981) (report by Miriam
Karr and Roger W. Robinson, Jr. on Soviet Gas: Risk or Reward?) [hereinafter cited as 1981
Hearings).

5. A Buyer’s Market for Siberian Gas, THE EcoNoMIST, June 6, 1981, at 85. This western-
financed pipeline would give the U.S.S.R the opportunity to pay for most of its debt to the
West by the mid-1980’s from the hard currency earnings of $15-22 billion annually. Id. See also
1981 Hearings, supra note 4, at 210 (statement by Anthony H. Cordesman, Fellow of the
Woodrow Wilson International Center for Scholars).

6. Economic Relations with the Soviet Union, 1982: Hearings Before the Subcomm. on
Int’l Economic Policy & the Senate Comm. on Foreign Relations, 97th Cong., 2d Sess. 45
(1982) (statement of Bradley Graham) [hereinafter cited as 1982 Hearings].

7. 1981 Hearings, supra note 4, at 5 (statement by Anthony H. Cordesman). West Ger-
many would be dependent on the U.S.S.R. for up to 30% of its gas and 6% of its total energy
supplies. The French would be dependent for 25% - 30% of their total gas supplies and 4% of
their total energy. The Austrians would be dependent for 18% of their total energy supply;
Belgium 8%, Italy 5% and 4% for the Netherlands. Id at 49.

https://scholarship.law.ufl.edu/fjil/vol2/iss1/2
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II. BACKGROUND

On December 29, 1981, in retaliation for the Soviet Union’s activi-
ties in Poland, President Reagan utilized the Export Administration
Act of 1979 (E.E.A.)® and imposed an embargo on all exports of oil,
gas and other high technology equipment by United States firms to
the U.S.S.R. The scope of this Presidential ban was expanded on
June 18, 1982, to include foreign subsidiaries of American firms and
foreign firms producing oil and gas pursuant to an authorized United
States license.? These sanctions were intended to halt or at least de-
lay the continued construction of the Soviet or Yamal pipeline.!®

This embargo encountered vehement opposition in western Eu-
rope where its effects were harshest. The rhetoric surrounding this
opposition vividly illustrated the predicament in which these United
States-affiliated corporations found themselves.* If a corporation
chose to ignore the Presidential embargo, Reagan would be author-
ized by the E.A.A. to impose civil, criminal or administrative penal-
ties on both the corporation and its board of directors. Conversely,
obedience to the Presidential mandate could result in Soviet retalia-
tion in the form of litigation for breach of contract and disqualifica-
tion from consideration for future contracts.'? European governments
also opposed the embargo for economic reasons. The European econ-
omy, which was in a recession,'® was highly dependent upon the con-

8. 50 U.S.C. app. §§ 2401-2402 (1976 & Supp. III 1979). See also Sandeis, Trying to Out-
bluff Reagan in the Pipeline Poker Game, Bus. Wk., Aug. 16, 1982, at 42. In West Germany,
Chancellor Helmut Schmidt is having political problems based upon a “budget crunch” and
major debates over appropriations. French President Mitterrand faces funding problems re-
garding a 25% increase in social welfare payments. He also has devalued the franc twice and
presently needs investment cash to pour into newly nationalized companies. France faces an
inflation rate of 14%. In Britain, Prime Minister Thatcher must contend with the banking
community, which is a major advocate of the pipeline deal. The community believes that the
Soviet Union will be able to repay the debts owed to the West by earning hard currency
through use of the pipeline. Yet Britain is not a major partner in the pipeline deal, earning less
than 400 million. Italy also faces a grave economic recession. Italy is just beginning to penetrate
United States markets; thereby beginning its debt repayment to the United States. Id.

9. Amendment of Oil & Gas Controls to the U.S.S.R., 15 C.F.R. §§ 376.12, 379.8, 385.2
(1982). This includes exports of non-United States goods, technical equipment by United
States-owned or controlled companies wherever organized or doing business, and foreign-pro-
duced products of United States technical data not previously subject to control.

10. 1982 Hearings, supra note 6, at 44 (statement of Edward A. Hewett).

11. Escalating Hostilities Over the Pipeline Ban, Bus. Wk, Sept. 6, 1982, at 31 [hereinaf-
ter cited as Hostilities).

12. 15 C.F.R. §§ 387 & 388.3 (1982). The Act imposes a fine up to $50,000 or five times
the involved exports’ value, whichever is greater, or imprisonment for not more than five years
or both for a knowing violation. 50 U.S.C. app § 2410(a) (1976 & Supp. 11 1979). The penalty
increases to $100,000 ($250,000 for an individual) or five times the involved exports’ value or 10
years imprisonment or both for willful violation. Id. § 2410(b).

13. Hostilities, supra note 11, at 31.

Published by UF Law Scholarship Repository, 1986
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tinued well-being of its private sector, and the loss of this pipeline-
related revenue would have resulted in serious consequences.

Recognizing this dilemma, the President offered to repeal the em-
bargo in return for specific concessions.'* Reagan first demanded that
the Europeans impose a more restrictive credit policy towards the
Soviets and abolish all subsidies on trade with the U.S.S.R.*® Rea-
gan’s demand included a requirement that all credit agreements in
excess of $70,000 had to be submitted to COCOM for approval.?® Ad-
ditionally, Reagan asked for a tightening of the COCOM rules which
limit the sale or transfer of technology to the U.S.S.R.*? This restric-
tion was intended to reduce the possibility that technology sold to
the Soviet Union would be used on the pipeline for military purposes.
The final demand required the Europeans to abandon all plans of
helping the Soviet Union build a second, parallel pipeline.’® All of
these demands were soundly rejected by the Europeans.'®

The House of Representatives passed a bill on September 29,
1982, to help alleviate some of the hardships imposed upon United
States-affiliated corporations by the President’s actions.?® Rather
than enact a bill which directly overturned the embargo, the House
passed a bill which extended indirect help to these corporations.?
This bill would have allowed the President to continue imposing
sanctions under the E.A.A. for national security reasons, but not for
foreign policy reasons.?? It also would have helped the defendant cor-
porations in their litigation against the United States because of the

14. Maechling, Siberian Pipe Dream, 233 Eur. 4, 4-5 (Sept.-Oct. 1982). The Italian gov-
ernment has ordered its companies to honor their contracts. Britain invoked a trade law passed
in 1980 which makes it illegal for companies based in Britain to go along with certain foreign
laws and sanctions. The French government cited high court rulings proclaiming the supremacy
of French law when it conflicts with foreign laws. The French have threatened their companies
with heavy fines, jail sentences and seizure of the compressors which the French government
would ship independently. Id. See also That Pipeline: Are Retrospective Sanctions Legal?,
Tue EcoNomisT, July 31, 1982, at 40 [hereinafter cited as That Pipeline].

15. No Compromise in the Pipeline, THE EcoNomisT, Sept. 18, 1982, at 45 [hereinafter
cited as No Compromise]. This would include cheap credits and noncommercial export-credit
guarantees. The United States also wants the Soviet Union to make larger down payments to
the West, increasing them from the present 15% of the value to 30-40% in the future. Id.

16. Id. COCOM is an organization of 15 NATO nations plus Japan which collaborated in
regulating exports of armaments, strategic materials and military technology of potential use to
Communist countries. Maechling, supra note 14, at 5.

17. Wall St. J., Sept. 17, 1982, at 1, col. 1. The United States would require a two-thirds
majority of COCOM countries to veto any contract provided to them. Id.

18. No Compromise, supra note 15.

19. Id.

20. Pipeline Sanctions: Revolt Comes Home, Tae EcoNnomisT, Oct. 28, 1982, at 30 [here-
inafter cited as Sanctions}].

21. Id.

22. Id.

https://scholarship.Iaw.qu.edu/fjil/voIZ/iss1/2
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difficulty the government would have in proving that the pipeline was
a threat to national security. The House chose this form of bill to
avoid a Presidential veto which would have met any attempt to di-
rectly overturn the embargo. However, the Senate never voted on the
bill because the President acted before it could be submitted.

Possibly as a result of the political pressures, President Reagan
lifted the embargo on November 13, 1982. Subsequently, he unilater-
ally imposed a trade agreement.?® The policy of this agreement pur-
ported to be a study of “technology transfers from West to East, the
granting of credit to Communist countries, and Western energy im-
ports from the Soviet Union in the future.”?* This so-called “agree-
ment” has never been accepted by any European country and there-
fore has dubious enforceability.

III. ExPoRT ADMINISTRATION AcT OF 1979

Any consideration of the controversy surrounding the Soviet pipe-
line embargo must include a brief examination of the Export Admin-
istration Act. The E.A.A. was enacted by Congress in 1979. It autho-
rizes the President to “prohibit the exportation of any articles
subject to the jurisdiction of the U.S. or exported by any person sub-
ject to the jurisdiction of the U.S.”?® The President delegates this
authority to the Department of Commerce, which effectuates any
such prohibition.*® Congress’ articulated goal in enacting this legisla-
tion was to use export controls to restrict the export of goods and
technology “which would make a significant contribution to the mili-
tary potential of any other country or combination of countries which
would prove detrimental to the national security of the United
States; and where necessary to further significantly the foreign policy
of the U.S. or to fulfill its declared international obligations. . . .”*?

The E.A.A. represents a significant boost to the executive’s power
base. It provides additional justification for unilateral action on
problems within the foreign policy realm.?® Congress has designated

23. Pipeline: A Pipe of Peace as Smoky as War, THE EcoNomisT, Nov. 20, 1982, at 20, 21.
The Europeans referred to this trade agreement as a “non-paper” requiring neither signatures
“nor any initialing.” No country formally agreed to it, including the United States, and it was
never meant to be implemented. Id.

24. Id.

25. 50 U.S.C. app. § 2401-2402 (1976 & Supp. III 1979).

26. Id.

27. Id.

28. Maechling, supra note 14, at 4. Congress’ criteria for implementing the Export Ad-
ministration Act controls are as follows:

(1) [T]he controls should have a favorable chance of working if they are to be used, (2)
Published by UF Law Scholarship Repository, 1986
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certain criteria as prerequisites to the implementation of the Act, but
these have little restrictive effect. The President has no duty to re-
port to Congress before imposing an embargo and has no obligation
to consult with our allies.?® The E.A.A. therefore extended explicit
authorization to President Reagan to impose the sanctions that he
chose.

IV. DREsSSER INDUSTRIES

The plight of the United States-affiliated corporations engaged in
the production of pipeline products is vividly illustrated by an exami-
nation of the litigation and problems faced by one such corporation,
Dresser Industries of France. Dresser France is a French corporation
with its main office and manufacturing plant in France.® It is, how-
ever, a wholly-owned subsidiary of Dresser Industries, a Dallas-based
corporation organized under the laws of Delaware.®® On September
28, 1981, Dresser France contracted with Creusot Loire, a company
controlled by the French government, and V/O Machinoimport, a So-
viet-controlled company.®* Dresser France agreed to make twenty-
one gas compressors for the Soviet-West European gas pipeline which
was being built in part by Creusot Loire.’® Dresser France used
United States technical data provided by Dresser Industries’ Clark
Division in New York prior to December 31, 1981, the effective date
of the original export controls prohibiting the export of this data
from the United States.®* Prior to June 22, 1982, the effective date of
the second embargo, Dresser had completed three of the planned
twenty-one compressors.®® At the effective date of the second em-
bargo, Dresser France halted production as recommended by its par-

there should be consistency between control policies and other U.S. foreign policies to-
ward the target nation, (3) the reaction of other nations should be considered before
imposing controls, (4) the impact of controls on U.S. competitiveness must be evaluated,
(5) we should have the ability to enforce the controls, and (6) the consequences of not
imposing controls should be considered.

1982 Hearings, supra note 6, at 196 (statement of Alexander B. Trowbridge).

29. Maechling, supra note 14, at 4.

30. INT'L TraDE Rep, US. ExporT WEEKLY (BNA) No. 1, at 25 (Oct. 5, 1982).

31. Dresser Indus., Inc. v. Baldridge, No. 82-2385 (D.D.C. filed Oct. 20, 1982). Dresser
France is almost entirely owned by Dresser A.G., a Liechtenstein Corporation. Dresser A. G. is
owned by Dresser Industries.

32. Id.

33. Id.

34. Id. See also INT'L TRADE REP., U.S. ExrorT WEEKLY (BNA) No. 1, at 25, 26 (Oct. 5,
1982).

35. Dresser Indus., No. 82-2385.

https://scholarship.law.ufl.edu/fjil/vol2/iss1/2
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ent corporation, Dresser Industries.*® On August 23, 1982, the French
government ordered Dresser France to comply with the terms of the
contract or face sanctions.’” Dresser France sued in the Federal Dis-
trict Court of the District of Columbia for declaratory and injunctive
relief against the United States alleging that neither the E.E.A. nor
any international legal theories authorized the imposition of penalties
for violations of the embargo. Dresser France also contended that the
penalties would “deprive them from property without due process.”s®
The district court denied its motion for a temporary restraining or-
der.*® On August 23, 1982, in defiance of the embargo, Dresser France
shipped the three compressors on board a French ship and resumed
work on the remaining compressors.*® Ultimately the embargo was
lifted by President Reagan and all litigation associated with the
Dresser France situation was discontinued. However, the district
court’s denial of Dresser France’s motion for a temporary restraining
order had serious implications for future litigation in this area and
for international legal theory in general. An exploration of the issues
raised in this case will help elucidate the conflicting arguments pre-
vailing in this area.

V. INTERNATIONAL LEGAL THEORIES OF JURISDICTION

It appears that President Reagan’s imposition of the embargo was
squarely within his authority under the E.A.A. However, it is argua-
ble that his actions constitute a violation of customary international
law. Four well recognized principles of international law are applica-
ble to this case. The territoriality principle states that “each nation
has the right to regulate political, economic and social activities
within the confines of its territorial borders.”#* This principle incor-
porates the notion that a nation state should only regulate those per-
sons and goods situated within its boundaries.*> This in turn encom-
passes the notion that a sovereign has the sole authority to prescribe
and enforce laws within its national boundaries.

The nationality principle authorizes the application of a country’s
laws to a national of the country wherever he is located, when the

36. Id.

37. Id.

38. InT’L TraDE REP, US, ExrorT WeEKLY (BNA) No. 1, at 25, 26 (Oct. 5, 1982).

39. Id.

40. Id.

41. ResTATEMENT (SECOND) OF FORRIGN RELATIONS LAw or THE US. § 17 (1981) [hereinaf-
ter cited as RERSTATEMENT (SECOND)].

42. Id.

Published by UF Law Scholarship Repository, 1986
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rights of other nations or nationals are not infringed upon.*® This
principle is based on the notion that sovereigns possess unlimited
power, and limitations on power should not be presumed. Also, the
obligations of citizenship justify a retention of jurisdiction even
though the person is not physically present.** The nationality of cor-
porations is determined by reference to the place of incorporation
and location of the corporation’s registered office.t®

The protective principle is a theory of jurisdiction based on injury
to the national interest. This principle holds that a country is justi-
fied in prescribing acts committed outside of its territorial borders
when those acts threaten either the state’s security or the operation
of its governmental functions.*® This is often the justification used
when a country chooses to intercept a ship suspected of carrying
drugs before it enters its territorial waters. The acts sought to be pre-
scribed must usually constitute either a crime or tort under the laws
of the state seeking to exert jurisdiction for the exertion of authority
to be proper.*?

Finally, the effects doctrine states that conduct which occurs
outside the territory may be prescribed if it causes direct foreseeable
and substantial effects upon that territory.*® This policy is justified
by the theory that a sovereign should have power to exert control
over activity which results in discernable impact within the sover-
eign’s territory even if the actual activity occurred outside it. Again,
the activity concerned must reach the level of a crime or tort in order
to qualify under this doctrine.*®

VI. EXTRATERRITORIALITY-FOREIGN LICENSES

The specific issue raised here is whether the United States has
authority under international law theories to exert export control
over foreign companies with respect to their re-export of United
States-origin goods or technology, or their export of foreign-origin
goods incorporating American parts or technology.

The American embargo of Soviet pipeline equipment and technol-
ogy is unacceptable under international law principles because of its
extraterritorial infringement of foreign-based companies. President

43. Id.

44. Id. Nationality as defined applies to persons and not goods.
45. Id. Goods and technology have no nationality.

46. Id. § 33.

47. Id.

48. Id. § 18.

49. Id.

https://scholarship.law.ufl.edu/fjil/vol2/iss1/2
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Reagan has attempted to regulate non-American companies whose
only substantive connection with the United States is the technologi-
cal data purchased from the United States. The Dresser case pro-
vides a typical example of the inequity involved in applying the em-
bargo in this type of situation. The only connections between Dresser
France and the United States are first, that Dresser France is a sub-
sidiary of an American company, Dresser Industries; and, second,
that Dresser France used United States technical data transferred to
it in 1976 under a valid export license.®® Otherwise, Dresser France
has had no contact with the United States. The contract for the com-
pressors for the pipeline was negotiated and executed in France, the
compressors were manufactured in France using French materials,
the compressors were shipped from France to the U.S.S.R. by a
French ship, and none of the parties to the contract were
Americans.®!

The courts have generally used two legal theories when deciding
whether the government may enforce federal statutes outside United
States’ boundaries.®? The first approach is the “multivariable comity
analysis” approach.®® Under this approach, three requirements must
be met. First, there has to be an actual or intended effect on Ameri-
can foreign commerce as a result of extraterritorial action.®* Second,
there must be a substantially large effect resulting in a cognizable
injury. Third, the interests of the United States and the defendants’
links to the United States must be sufficiently strong in comparison
to those of other nations in order to justify the extraterritorial exer-
cise of authority.®®

Applying this approach, the embargo does not meet any of the
elements of the test. The sale by Dresser France of the compressors
for the pipeline has a minimal effect, if any, on the United States.®®

§0. Vance, Recent Developments, 18 Tex. InT'L L.J. 203, 208 (1982).

51. Id. at 208. The parties to the contract were Dresser France, Creusot Loire, and V/O
Machinoimport.

52. Timberlane Co. v. Bank of Am., N.T. & S.A., 549 F.2d 597, 615 (9th Cir. 1976).

53. Id. at 615.

54. Id.

55. Id.

The elements to be weighed include the nationality or allegiance of the parties and
the locations or principal places of business of corporations, the extent to which enforce-
ment by either state can be expected to achieve compliance, the relative significance of
the effects in the United States as compared with those elsewhere, the extent to which
there is explicit purpose to harm or affect American commerce, the foreseeability of such
effect, and the relative importance to the violations charged of conduct within the
United States as compared with conduct abroad.

Id. at 614. .
56. Vance, supre note 50, at 210. The three compressors have a value of less than two

Published by UF Law Scholarship Repository, 1986
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Also, Dresser France has more substantial links with France than it
does with America.®’

The second and more commonly used approach is the “clear con-
gressional intent” approach.®® This approach makes clear congres-
sional intent necessary to support the extraterritorial application of
United States law.5® Courts usually construe federal statutes strictly
in this area so as to avoid conflicts with international law theories.®°
Courts also must give effect to congressional orders regardless of
whether they violate international law.®* But “acts of Congress are
presumed to conform to principles of international law in the absence
of clear congressional intent to the contrary.”®? The E.A.A. does not
authorize extraterritorial application of any of its statutes or regula-
tions.®® In addition, no authority exists under the Act’s definition of
persons or statutes to which it applies.®* This definition applies only
to persons or entities subject to the jurisdiction of the United
States.®® Thus, Congress has restricted the scope of the Act’s enforce-
ment to territorial boundaries of the United States and to extraterri-
torial activities which significantly affect American foreign com-
merce.®® Dresser France’s activities did not occur within United
States territorial boundaries and, as stated previously, did not have a
significant effect upon American foreign commerce. Thus, the Presi-
dent’s inclusion of “all foreign corporations owned or controlled by
U.S. nationals” exceeds congressional intent.®’

Advocates for the extraterritorial application of American law ar-

million dollars. The projected impact upon American businesses from the export controls is
approximately two billion dollars. Thus, the three compressors represent less than one-tenth of
one percent of the total value of United States exports affected by the export regulation. Id.

57. Id. As stated before, the only connections between the United States and Dresser
France are Dresser France's status as an American company’s subsidiary and its use of United
States’ technical data. Dresser France is a French corporation manufacturing the compressors
in France. The compressors never touched United States soil, and the contract and parties are
located outside the United States. Id.

58. FTC v. Compaignie de Saint-Gobain-Port-a-Mousson, 636 F.2d 1300, 1304 (D.C. Cir.
1980); United States v. Firestone Tire & Rubber Co., 518 F. Supp. 1021, 1032 n.9 (N.D. Ohio
1981).

59. FTC, 636 F.2d at 1304.

60. Id. at 1323.

61. Id.

62. Vance, supra note 50, at 211.

63. Matter of District of Columbia Workmen’s Comp. Act., 554 F.2d 1075 (D.C. Cir.
1976).

64. See 50 US.C. app §§ 2401-2420 (1979).

65. Amendment to Oil & Gas Controls to the U.S.S.R., 15 C.F.R. § 385.2(c)(2)(iv) (1982).

66. Vance, supra note 50. This is known as the effects doctrine. FTC, 636 F.2d at 1316
n.85. See Timberlane, 549 F.2d 597 (9th Cir. 1976).

67. Vance, supra note 50, at 212.

https://scholarship.law.ufl.edu/fjil/vol2/iss1/2
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gue that foreign companies which obtain a validated export license®®
have agreed to voluntarily submit to United States jurisdiction.¢®
This argument can be countered by acknowledging that in order to
obtain American technology, a foreign company must submit itself to
American export laws and that this “voluntary” submission should
have no effect on international law principles.

In conclusion, the United States may blacklist foreign corpora-
tions by preventing them from buying American technology and
equipment. However, under international law, the United States
lacks enforcement jurisdiction to impose export restrictions upon
these companies.”

VII. NATIONALITY PRINCIPLE-FOREIGN SUBSIDIARIES

Application of the nationality principle raises the issue of whether
the United States can impose export controls upon the export of for-
eign-origin goods by foreign subsidiaries of American companies
under international law. The E.E.A. authorizes the President to “pro-
hibit . . . the exportation . . . of any articles subject to the jurisdiction

of the United States or exported by any person subject to the juris-:

diction of the United States.””* Foreign subsidiaries are encompassed
in the statutory definition of a United States person.” But under the
E.A.A. the definition of a United States person does not include
those of foreign subsidiaries. Thus, it can be argued that the Presi-
dent did not have authority to exert this control over foreign
subsidiaries.”®

Another doctrine that should be examined is the doctrine of sov-
ereign compulsion developed under antitrust law.” This is a defense

68. Soviet-European Gas Pipeline, 1982: Hearings Before the Senate Subcomm. on Int'l
Economic Policy of the Comm. on Foreign Relations, 97th Cong., 2d Sess. (1982) (statement of
Stanley J. Marcuss, Esq., Partner, Mitbank, Tweed, Hadley & McCloy). There are two types of
licenses which now can be obtained under current United States export control laws. The first
type is a general license. This is one in which no application is required and no document is
issued. Under this type of license, there is no restriction upon re-export. A validated license,
which is the type Dresser Industries obtained, is a document which authorizes a specific export
in accordance with the terms of the license. Id. at 30.

69. The United States’ right to sanction them rests upon the companies’ contractual com-
mitment or implied consent not to violate these regulations. Butler, The Extraterritorial Reach
of the United States Export Administration Act, 1983 J. Bus, L. 275, 278 (May).

70. RestaTeMENT (SECOND), supra note 41, § 402 (Tent. Draft No. 2, 1981).

71. 50 U.S.C. app §§ 2404(a)(1) & 2406(e)(1) (1982).

72. Id. app. § 2415(2).

73. Id.

74. Butler, supra note 69, at 277. This doctrine has been used as a basis for rejection of
an antitrust suit in only one case. International Ref. Corp. v. Texaco Marracaibo, Inc., 307 F.
Supp. 1291 (D. Del. 1970).
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to sanctions based upon governmental compulsion under the foreign
countries’ laws. This would apply in the Dresser Industries case since
the French government had threatened to apply sanctions and to pe-
nalize Dresser France if it complied with the United States
embargo.”®

A method that some courts use is a judicial balancing test.”
Courts look at factors including the degree of conflict with foreign
law, the nationality of the parties involved, the likelihood of compli-
ance with federal law, and the comparative effects of applying com-
peting laws.” Using a balancing test in the context of the E.A.A,, a
judicial determination not to exercise jurisdiction does not end litiga-
tion. It merely means that the administrative act which is challenged
is not overturned.”® If the court decides to exercise jurisdiction, then
the Restatement (Second) of Foreign Relation Law, section 40, pro-
vides an additional balancing test under which a court exercises
“good faith consideration” in determining whether international law
obligations require the United States to moderate its enforcement
jurisdiction.

The Restatement (Second) further provides under section 402
that a state may have jurisdiction to prescribe and apply its law, sub-
ject to section 403, to conduct which takes place within its territory,
to persons within its territory, to conduct outside its territory which
is intended to have an effect within its territory, to conduct or rela-
tions of its nationals outside its territory, or to conduct outside its
territory by persons not nationals whose conduct is directed against
the security of the state or state interests. The exception to section
402 under section 403 is that even though basis for jurisdiction exists
under section 402, a state may not apply its law to persons or things
which have a connection with the state if the exercise of such juris-
diction is unreasonable.?®

75. Vance, supra note 50, at 210.

76. Butler, supra note 69, at 277.

77. Timberlane, 549 F.2d at 614. See also Mannington Mills, Inc. v. Congoleum Corp.,
595 F.2d 1287, 1297-98 (3d Cir. 1979). )

78. Butler, supra note 72, at 278.

79. RESTATEMENT (SECOND), supra note 41, §§ 402 & 403 (Revised Draft Mar. 27, 1981).
Whether the exercise of jurisdiction is unreasonable is judged by examining the following
factors:

[Tlhe extent to which the activity takes place within the regulating state or has direct,
foreseeable, and substantial effects upon or in the regulating state, the link between the
regulating state and the principals primarily responsible for the activity to be regulated
or between that state and those whom the law or regulation is designed to protect, the
character and importance of the activity to be regulated, the existence of justified expec-
tations that might be protected or hurt by the regulation to the international political,
legal, or economic system, the extent to which the regulation is consistent with the tradi-

https://scholarship.law.ufl.edu/fjil/vol2/iss1/2
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Thus, the international law doctrine of nationality would not pro-
vide a basis for jurisdiction here.?® It cannot be assumed that merely
because a foreign company is owned by a United States company or
by American shareholders, that the subsidiary is a United States na-
tional.®* Dresser France is an American subsidiary but it is incorpo-
rated and has its registered office in France.®? All of its business is
done outside of the United States. The only contact it has with the
United States is the technology it bought from Dresser Industries
and the subsidiary status. Thus, the nationality doctrine should not
justify asserting control over foreign subsidiaries of United States
corporations.®®

VIII. RETROACTIVE APPLICATION

Under the Soviet pipeline control sanctions, the United States im-
posed retroactive restrictions on both foreign companies and unaffili-
ated foreign companies which had exported goods and technology
from the United States at a time when it was permissible to re-export
such goods or technology to the Soviet Union without further Ameri-
can consent.®* Thus, no legal constraints existed at the time these
companies entered into their contracts for the pipeline.®® The host
government of these companies approved the sale of equipment and
technology and were angered by the United States sanctions.®® Addi-
tionally, the laws in these countries favored the harmony of contrac-
tual commitments and disciplined the failure to honor those commit-
ments with penalties.®?

The federal government lacked authority to impose these restric-
tions because none of the principles of international law supported

tions of the international system, the extent to which another state may have an interest
in regulating the activity and the likelihood of conflict with regulation by other states.
And finally, an exercise of jurisdiction may still be unreasonable if it requires a person to
take action that would violate a regulation of another state that is not unreasonable
under that state’s criteria.

Id. § 403.

80. Id. § 402 comment.

81. Id. § 402(3) comment (d).

82. Most international courts looking at the issue of a corporation’s nationality use two
criteria: the place of incorporation and the place of the concerned company’s registered office.
European Committee Comments on the U.S. Regulations Concerning Trade with the U.S.S.R.,
21 INT'L LeEGAL MATERIALS 1, 4 (July 1982).

83. Vance, supra note 50, at 208.

84. 47 Fed. Reg. 27,250 (1982).

85. Butler, supra note 69, at 279.

86. Embargo: Who Has Reagan’s Ear?, Bus. Wk, Aug. 16, 1982, at 80.

87. Butler, supra note 69, at 280.
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its action. The nationality principle only justifies the assertion of ju-
risdiction over a branch or a subsidiary of an American corporation.®®
The government justified its assertion of jurisdiction on the grounds
that the foreign companies originally bought the goods or technology
from the United States and, based upon a continuing relationship be-
tween the non-American company and the American company, these
foreign companies have subjected themselves to United States juris-
diction.®® This assertion of jurisdiction is tenuous. No statutory or
regulatory precedent establishes United States jurisdiction over pre-
viously exported goods or technology. Also, no statutory or regulatory
precedent establishes that a non-American corporation becomes sub-
ject to the jurisdiction of the United States based upon a license
agreement with an American company.® If these companies had
agreed to comply with the E.A.A., then results might have been dif-
ferent. Dresser France used United States technical data transferred
to it in 1976 under a valid export license.?’ It had built three of the
compressors and had prepared them for shipment before the enact-
ment of the sanctions.®? After the sanctions were imposed, Dresser
France stopped production and shipment but the French government
ordered it to comply with its contracts.®® Dresser was left with no
other choice but to comply with the government’s laws in the place of
its incorporation, in the place where the equipment was manufac-
tured and in the place in which the contract was made; namely,
France.

Under territoriality principles, the United States lacked jurisdic-
tion. Since goods and technology have no nationality, jurisdiction
cannot be asserted on the basis that the goods originated in United
States territory.®* When a foreign company buys technology or goods
from the United States and has no other connection with the United
States, the United States is overextending its territorial bounds when
it exercises jurisdiction.

IX. ConstiTuTiONALITY-DUE PrROCESS CLAUSE

The constitutionality of the federal government’s extension of ju-
risdiction in the pipeline situation rests on two arguments. The first

88. Moyer & Mabry, Export Controls as Instruments of Foreign Policy: The History,
Legal Issues and Policy Lessons of Three Recent Cases, 15 Geo. L.J. 1, 113 (1983).

89. Butler, supra note 69, at 280.

90. Id.

91. Vance, supra note 50, at 208,

92. Dresser Indus., No. 82-2385 (D.D.C. filed Oct. 20, 1982).

93. Id.

94, Moyer & Mabry, supra note 88.
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argument is that the E.E.A. authorizes the regulation of technology
that is “subject to the jurisdiction of the U.S.”?®* However, the Re-
statement (Second) and international law principles do not hold that
American jurisdiction over United States-origin goods and technology
continues indefinitely.?®

The second argument is that by originally consenting to comply
with federal restrictions as to export licenses, the foreign company
must comply with all American regulations. Therefore, since the
United States has the authority to control the original exports from
this country, it also has a right to control the re-export of those goods
or technology outside of the Unted States.”” Under Weaver v. Gra-
ham, the Supreme Court held that “even if a statute merely alters
penal provisions accorded by the grade of the legislature, it violates
the [ex post facto] clause if it is both retrospective and more onerous
than the law in effect on the date of the offense.””®® The rationale for
this policy is that it allows people to rely upon existing law.?®

Dresser France charged in its complaint that the retroactive effect
of the law deprived it of property without due process of law.'°° If the
sanctions against Dresser France had been enforced, including sus-
pension of its export license, the United States would have “divested
rights which came into concrete existence before . . . the date of [the
regulation’s] effect,” and this would have violated the due process
doctrine.’®® In order to avoid the United States sanctions, Dresser
France would have had to breach its contract and face possible sanc-
tions by both the French and Soviet governments. Dresser France
could not have avoided a loss of property rights, and the combination
of economic and equitable factors pointed to a finding of a due pro-
cess violation.°2

Another due process issue favoring Dresser France’s position was
that the government could not impose criminal or civil penalties

95. 50 U.S.C. app §§ 2404(a) & 2405(a) (Supp. II 1981).
96. Moyer & Mabry, supra note 88.

97. 15 C.F.R. §§ 374.1-374.9, 376.12 & 379.8 (1982).

98. 450 U.S. 17, 24 (1981).

Laws, whatever their form, which purport to make innocent acts criminal after the event,
or to aggravate an offense, are harsh and oppressive and . . . the criminal quality attribu-
table to an act, either by the legal definition of the offense or by the nature or amount of
the punishment imposed for its commission, should not be altered by legislative enact-
ment, after the fact, to the disadvantage of the accused.

Id. See also Beazell v. Ohio, 269 U.S. 218 (1925).
99, 450 U.S. at 28-29.
100. Vance, supra note 50, at 214.
101. South East Chicago Comm’n, 448 F.2d 1122 (1978).
102. Id. at 1123 n.3 (citing Thorpe v. Housing Auth., 393 U.S. 268, 280 n.35 (1969)).
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through administrative procedures.'®® Court action is required to im-
pose such penalties.’®® The Department of Commerce, which
threatened “administrative and other sanctions,” may only impose a
denial of export privileges and a fine of up to $10,000, without court
action.’®® Dresser France received a letter from the Commerce De-
partment before trial which threatened to impose administrative
sanctions and other such sanctions.’®®

X. THe EUROPEAN PERSPECTIVE

Aside from the jurisdictional and constitutional problems, tension
increased between the Europeans and the United States because of
the sanctions.’®” The Europeans contend that the pipeline would pro-
vide necessary energy for European countries in need of oil and
gas.*® Few countries other than the U.S.S.R. could supply the neces-
sary quantity of gas.’*® Additionally, the West would be saving west-
ern energy resources and while depleting Soviet supplies.!'® The
Europeans also contend that since they will inevitably become depen-
dent for energy supplies, they should perhaps reduce this dependency
by splitting their purchases between the Middle East and the Soviet
Union.'** Even when gas is flowing in the pipeline in 1990, the esti-
mates are that less than four percent of the European community’s
total energy consumption will come from the Yamal pipeline.

The Europeans also state that the sanctions will hurt them more
than the Soviets.!*? First, many European companies are either sub-
sidiaries of a United States company or are using United States tech-

103. Firestone Tire, 518 F. Supp. 1021, 1033 (N.D. Ohio 1981).

104. 50 U.S.C. app § 2410(c)(1)(1982); 15 C.F.R. § 387.1(b)(3) (1982).

105. 15 C.F.R. § 387.1(b)(3) (1982).

106. Vance, supra note 50, at 214.

107. That Pipeline: Punctured, THE EcoNoMist, June 2, 1982, at 52. Four of our major
European partners, Britain, France, West Germany and Italy, openly defied Reagan’s ban on
the pipeline, Id. See also Fromm, Behind Shift to Harder Line in Foreign Policy, U.S. NEws &
WorLp Rep,, Aug. 16, 1982, at 21. '

108. Soviet Pipeline Sanctions: The European Perspective, 1982: Hearings Before the
Joint Economic Comm., 97th Cong., 2d Sess. (1982) (statement of Thierg De Montbal) [h