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Summary: The European Union has put in place EU rules on consumer contracts and
enforcement of consumer rights. These tendencies have also had a significant impact
on the Hungarian legislation of recent years. We would describe some provisions of
the new Hungarian Code of Civil Procedure concerning consumer enforcement and
the Hungarian experience of Directive 93/13/EEC so far. The new Hungarian Code of
Civil Procedure has reformed domestic rules on jurisdiction in the field of a consumer’s
claim arising from a contractual relationship. The article also covers the following areas
of law: Hungarian experience with foreign currency-based loan agreements, reforms to
the preliminary ruling procedure in the new Hungarian Code of Civil Procedure.
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1 Introduction

The topic of procedural specifics of consumer dispute resolution is very fan-
cy because the consumer protection law is a real success story in the European
Union, which is clearly demonstrated by the sheer number of EU norms adopted
in this particular field of law. In our opinion this legislation is still one of the
most dynamically evolving fields of law of the European Union at present, in
other words, judicial cooperation in civil and commercial matters in general, and
judicial cooperation in procedural law in particular, is the “flagship” in this area.
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The European Union has put in place EU rules on consumer contracts and
enforcement of consumer rights which rules guarantee fair treatment, products
that meet acceptable standards, and a right of redress if something goes wrong.
In Europe the first main step was on this road to adopt in 1993 the directive on
unfair terms in consumer contracts' (hereinafter: Directive 93/13).

National courts in Hungary use the Directive 93/13 very often and they send
a lot of questions® to the Court of Justice of the European Union (hereinafter:
CJEU). The dialogue with the CJEU in this area has led to a number of dogmatic
procedural changes. Our first examined aspect of this topic is the judicial coop-
eration between CJEU and national courts in this field. The form of this coop-
eration is the preliminary ruling procedure. The second topic is to show how the
Directive 93/13 and its judicial interpretative practice affected the codification
of the new Hungarian Code of Civil Procedure, and what new procedural rules
were introduced into Hungarian law as a result. In this paper, we do not touch
on the procedural rules of collective redress, because this topic is dealt with in a
separate study.

2 Preliminary ruling procedure

To ensure the effective and uniform application of European Union legis-
lation and to prevent divergent interpretations, the national courts may, and
sometimes must, refer to the CJEU and ask it to clarify a point concerning the
interpretation of EU law.?

The new Hungarian Code of Civil Procedure modernised the Hungar-
ian national procedural rules* of the preliminary ruling procedure. It means in
generally a beneficial effect on consumer protection and a right of consumer’s
redress too because the jurisprudence of the CJEU in the field of consumer pro-

1 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts.

See more details: GOMBOS, Katalin, LEHOCZKI, Balazs. A tisztességtelen szerzédési
feltételek eltavolitdsa a magyarorszagi devizaalapi hitelszerz8désekbél. Jogtudomdnyi
kozlony, 2019, vol. 74, no.11 pp. 434-444.

3 See LACCHI, Clelia. Preliminary References to the Court of Justice of the European Union
and Effective Judicial Protection. Brussels: Larcier, 2020, 348 p.; ROSAS, Allan. The Prelimi-
nary Rulings Procedure (Chapter 13). In PATTERSON, Dennis, SODERSTEN, Anna (eds).
A Companion to European Union Law and International Law. Hoboken: Wiley-Blackwell
2016. pp. 179-192. DOI: https://doi.org/10.1002/9781119037712.fmatter; BROBERG,
Morten, FENGER, Niels. The Procedure before the Court of Justice. Oxford: Oxford Schol-
arship, 2021. DOL https://doi.org/10.1093/0s0/9780198843580.003.0010; IGLESIAS, Gil
Carlos Rodriguez. Der EuGH und die Gerichte der Mitgliedstaaten - Komponenten der
richterlichen Gewalt in der Européischen Union. Neue Juristische Wochenschrift, 2000, vol.
53, no. 27, pp. 1889-1896.

4 See more details: GOMBOS, Katalin. Impacts of European Law on the Rules of Remedy
of the New Code of Hungarian Civil Procedural Law. Acta Universitatis Sapientiae Legal
Studies, 2018, vol. 7, no. 1, pp. 5-29. Available at: http://www.acta.sapientia.ro/acta-legal/
C7-1/legal71-01.pdf
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tection law has clearly highlighted the need for an autonomous EU terminology.
This procedure is in itself capable of judicial legal protection because procedural
law can only serve the efficient protection of rights, if EU rules are uniformly
interpreted.’

Our procedural rules limit the possibility of review for certain types of cases
and decisions. Under these rules no judicial review may be requested in respect
of actions relating to property rights where the value disputed in the applica-
tion for review does not exceed five million Hungarian forints (approximately
13200 euros).® Preclusion according to value limit shall not apply some specific
actions.’

Furthermore, judicial review may not be requested in actions relating to
property rights, if the court of second instance upheld the judgment of the court
of first instance on the grounds of the same statutory provision and the same
legal statement of reasons®.

But our new rules in connection with preliminary ruling procedure define
conditions for the exceptional authorisation of judicial review. If no judicial
review may be requested under general rule (Section 408), yet review is not pre-
cluded by an act for other reasons, the Curia of Hungary (Hungarian Supreme
Court) shall authorize the judicial review where examination of an infringement
having an impact as to the merits of the case is considered necessary — among
others - for initiating the preliminary ruling procedure of the CJEU, in the
absence of a decision by the court of second instance to that effect. The applica-
tion for the authorization of judicial review shall specify questions of law under-
lying the need for preliminary ruling of the CJEU.

In this case, the condition for granting the review is that the application or
non-application of EU law has affected the merits of the case and the Curia of
Hungary considers that the legal issue raised by the party should be referred to
the CJEU. According to the rule the Curia of Hungary shall authorise the judicial
review where examination of an infringement having an impact as to the merits
of the case is considered necessary for initiating the preliminary ruling proce-

5 Upon the matter of legal remedies comprehensively see: DOUGAN, Michael. National
remedies before the Court of Justice. Issues of harmonisation and differentiation. Oxford:
Hart Publishing, 2004, 424 p.; GOMBOS, Katalin. The Levels and Steps of the Judicial
Protection Arising from the European Law. In BLUTMAN, Lész16 (ed.). Unnepi kotet Dr.
Bodndr Ldszlé egyetemi tandr 70. sziiletésnapjdra. Szeged: Acta Universitatis Szegediensis.
Acta Juridica et Politica. Tom. 77. Szegedi Tudomanyegyetem Allam - és Jogtudomdnyi
Kar, 2014. pp. 123-134. Available at: http://digit.bibl.u-szeged.hu/00000/00051/00442/
juridpol_077.pdf

6  Section 408 (1) [Preclusion of judicial review in certain actions relating to property rights].

7 Preclusion according to value limit shall not apply to actions for damages connected with
the exercise of public authority, and/or for the payment of restitution, and to actions relat-
ing maintenance or sustenance obligations, other annuities.

8  Section 408 (2) [Preclusion of judicial review in certain actions relating to property rights].
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dure of the CJEU, in the absence of a decision by the court of second instance to
that effect. For the purposes of this provision, it is not possible, as a general rule,
for a party to first apply to the CJEU in its application for review. Exception-
ally, however, although a party may first apply to the CJEU in its application for
leave to review, it may request that the review be granted. This may be in case
if the party has not previously initiated a request to the CJEU because, for the
first time, it has been confronted with a final decision that the interpretation of
Hungarian law governing the dispute is typically different from what it considers
to be the correctness of an EU directive. Such a situation may arise as a result of
a reversal of a decision at first instance which is more advantageous to a party.
However, enabling review is not automatic. The Curia of Hungary should also
consider whether it is necessary to initiate a preliminary ruling procedure to
address the relevant legal issue in order to address the violation identified in the
permit application.

According to the common correct interpretation of the rules on authorisa-
tion of review, a party is not precluded from seeking authorisation for review on
the basis of an infringement of EU law in other cases. In this case, the application
is based in conjunction with other rules. In such case, the party shall also state
the reasons for granting the review in its request. The Hungarian Code of Civil
Procedure pursuant to Section 409 (2) (a)’, a review is permitted if the Curia of
Hungary has not yet taken a position on this point of law and the decision chal-
lenged by the review is contrary to one or more appellate or supreme court deci-
sions designated by the party. In addition, Hungarian Code of Civil Procedure
pursuant to Section 409 (2) (b),' the special importance of the question of law
beyond the individual case may also give rise to a review if, for example, a party
infringes the application of a secondary EU law which it considers invalid in its
application for review, that, under point (b) of the first paragraph of Article 267
TFEU, the CJEU has competence to assess the validity of acts of the institutions,
bodies, offices or agencies of the Union. Derogation from the interpretation of
EU law applied in a decision taken by the Curia of Hungary after 1 January 2012
pursuant to Section 409 (3) of the Hungarian Code of Civil Procedure may also
justify the granting of a review.!

These new procedural rules can make the enforcement of consumer rights
much more effective, especially in the context of an EU directive.

9  Section 409 (2) (a): The Curia of Hungary shall authorise the judicial review where exami-
nation of an infringement having an impact as to the merits of the case is considered neces-
sary so as to ensure the uniformity or enhancement of legal practices.

10 Section 409 (2) (b): The Curia of Hungary shall authorise the judicial review where exami-
nation of an infringement having an impact as to the merits of the case is considered neces-
sary due to the special weight and/or social significance of the questions of law at hand.

11 Section 409 (3): The Curia of Hungary shall authorise the judicial review if the judgment
deviates in questions of law from the published Curia of Hungary decision.

Published by Palacky University Olomouc, Czech Republic, 2022.
ISSN (print): 1213-8770; ISSN (online): 2464-6601

76



ICLR, 2022, Vol. 22, No. 1.
3 Jurisdiction

The new Hungarian Code of Civil Procedure has reformed domestic rules
on jurisdiction in the field of a consumer’s claim arising from a contractual rela-
tionship. This change is also linked to the case law CJEU on consumer redress
and the effectiveness of the consumer’s right of access to a court. The Hungarian
courts have initiated a number of preliminary ruling procedures concerning the
interpretation of Directive on unfair contract terms in foreign currency-based
consumer loan agreements.

Initially, the preliminary ruling proceedings focused on substantive issues,
such as nullity and unfairness. However, even early submissions have raised
interesting procedural issues, two of which are frequent areas: the issue of ex
officio and issues of jurisdiction.

3.1 Territorial jurisdiction clauses in consumer contracts

Territorial jurisdiction clauses in consumer contracts have been addressed
several times by the Supreme Court and then by the Curia of Hungary.”? In
many cases, general term of contracts (GTC) contained territorial jurisdiction
clauses, a significant part of which stipulated the territorial jurisdiction of the
largest district court in the country, the Pest Central District Court, but there
were companies that stipulated the territorial jurisdiction of a smaller district
court, such as the Budaors District Court or the G6dollé District Court. While
the stipulation of the territorial jurisdiction of the Central District Court of Pest
was initially a problem only for consumers who were forced to travel to Budapest
from remote settlements in Hungary, the stipulation of territorial jurisdiction of
smaller district courts meant a significant increase in workload for them and for
courts serving as second-instance court in these cases and could jeopardize the
completion of cases within a reasonable time.

In order to solve the problem, the legislator took first steps. The legislator
amended the old Hungarian Code of Civil Procedure' and, from 30 June 2009,
prohibited the stipulation of the territorial jurisdiction of the Pest Central Dis-
trict Court, the Budapest Regional Court and the Pest Regional Court."* How-
ever, this legislative amendment could not solve the problem of other district
courts than the Pest Central District Court. This led the Budadrs District Court
to make a preliminary ruling to the CJEU, whether and under what conditions a
court may examine of its own motion the unfairness of a territorial jurisdiction

12 The Supreme Court of Hungary was the highest-level court in Hungary before 1 January
2012 under the Section 47 (1) of Act Nr. XX of 1949 on the Constitution of Republic of
Hungary. Since 1 January 2012, the highest-level court in Hungary is the Curia of Hungary
under the Article 25 (1) of Fundamental Law of Hungary.

13 The Act Nr. IIT of 1952 on Civil Procedure, which was in force until 31 December 2017.

14 See: Section 41 (6) of old Hungarian Code of Civil Procedure, amended by Section 62 (1)
of Act Nr. L of 2009 on the order for payment procedure.
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clause in a consumer contract in an order for payment procedure.”” The CJEU
held that,

‘1.) Article 6(1) of Council Directive 93/13/EEC of 5 April 1993, on unfair
terms in consumer contracts, must be interpreted as meaning that an
unfair contract term is not binding on the consumer, and it is not neces-
sary, in that regard, for that consumer to have successfully contested the
validity of such a term beforehand.

2. The national court is required to examine, of its own motion, the
unfairness of a contractual term where it has available to it the legal and
factual elements necessary for that task. Where it considers such a term
to be unfair, it must not apply it, except if the consumer opposes that non-
application. That duty is also incumbent on the national court when it is
ascertaining its own territorial jurisdiction.

3. It is for the national court to determine whether a contractual term,
such as that which is the subject-matter of the dispute in the main pro-
ceedings, satisfies the criteria to be categorised as unfair within the mean-
ing of Article 3(1) of Directive 93/13. In so doing, the national court must
take account of the fact that a term, contained in a contract concluded
between a consumer and a seller or supplier, which has been included
without being individually negotiated and which confers exclusive juris-
diction on the court in the territorial jurisdiction of which the seller
or supplier has his principal place of business may be considered to be
unfair’'®

Following the decision of the CJEU, the Supreme Court adopted Opinion
Nr. 2/2011 PK on certain issues related to the validity of a consumer contract.””
According to this Opinion, stipulating in a consumer contract the territorial
jurisdiction of the court of domicile or registered office of the party contracting
with the consumer based on a general term of contract or a non-individually
negotiated term is unfair; the court designated in the clause is obliged to detect
the unfairness of the clause ex officio in the context of the examination of its own
jurisdiction, but may only transfer the application to the court of general juris-
diction if the consumer invokes the unfairness of the jurisdiction clause at the
court’s request.' If the claimant does not, despite such a territorial jurisdiction
clause, bring the action before a court other than that in which the party con-
tracting with the consumer is domiciled, that court must also, in the examining

15 Judgment of the Court (Fourth Chamber) of 4 June 2009, Pannon GSM Zrt. v Erzsébet
Sustikné Gyérfi, Case C-243/08, ECLI:EU:C:2009:350.

16 ECLI:EU:C:2009:350.

17 This document is a common position of judges of Civil Department of the former Supreme
Court of Republic of Hungary on certain legal issues. It is a non-binding instrument pro-
vided for the highest-level court to ensure the uniform application of law as its conclusions
are usually followed by the lower courts after its publication.

18 Opinion Nr. 2/2011 PK, Point 5a.
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of its jurisdiction, call on the consumer whether it intends to plead the unfair-
ness of the jurisdiction clause; the court must order the transfer of the applica-
tion or the substantive hearing of the application in accordance with the content
of this statement."”

In the light of that previous case-law, the new Hungarian Code of Civil Pro-
cedure” introduced a new system of territorial jurisdiction over consumer dis-
putes.

According to the new regulation, the court of the defendant’s domicile shall
have exclusive jurisdiction to sue the consumer for the enforcement of a claim
arising from a contractual relationship, unless otherwise provided by law, a
binding legal act of the European Union or an international convention. In the
absence of domicile, this exclusive jurisdiction shall be based on the defendant’s
usual place of residence. If the defendant’s usual place of residence is unknown or
abroad, the last domicile shall prevail; if the last domicile cannot be established,
jurisdiction shall be determined in accordance with the general rules. In the case
of several defendants, proceedings may be brought against all defendants before
a court having jurisdiction over any of the defendants who are consumers.”!
There is no place for a territorial jurisdiction clause in matters for which the
law establishes the exclusive territorial jurisdiction of a court; therefore, in cases
initiated against a consumer, the territorial jurisdiction of a court other than the
consumer’s place of residence cannot be stipulated. %

In the absence of exclusive jurisdiction, the consumer may bring an action
against the business arising from a contractual relationship by the court of his
domicile instead of the court having general jurisdiction over the defendant in
absence of a domicile, the action may be brought before the court of the place
of his residence. ? There is no place for a jurisdiction clause which excludes the
consumer’s right to enforce his claim arising from a contractual relationship with
the company before the court of his domicile or, in absence of this, his domicile.*

The Hungarian Code of Civil Procedure maintained the rule that the ter-
ritorial jurisdiction of the Budapest Regional Court, the Budapest Surrounding
Regional Court and the Central District Court of Pest could not be stipulated.”

19 Opinion Nr. 2/2011 PK, Point 5b.

20 Act Nr. CXXX of 2016 on Hungarian Code of Civil Procedure.
21 Section 26 (1) of the Hungarian Code of Civil Procedure.

22 Section 27 (4) of the Hungarian Code of Civil Procedure.

23 Section 28 (1) of the Code of Civil Procedure.

24 Section 27 (5) of the Code of Civil Procedure.

25 Section 27 (6) of the Hungarian Code of Civil Procedure.
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4 Ex officio

The question of ex officio has been considered by the CJEU in another con-
text.”® The main rule is the national procedural autonomy.”” But the CJEU has
developed the concept of ex officio and relatedly the task of the national judge to
actively apply mandatory EU consumer law.*®

In the case of VB Pénziigyi Lizing® related to the Directive 93/13 the CJEU
explicitly ordered the national court on the basis of its obligations granted by the
provisions of this Directive, to examine whether the given contractual term (the
subject of the dispute) forming the base for the proceedings in progress before
the court is under the scope of the Directive.*® It is also beyond debate that in
special procedural law cases the national court can hold the obligation to evalu-
ate the nature of the unfairness of contractual terms otherwise not complained
by the consumer. Yet on the other hand, in the case of Lintner v UniCredit Bank
Hungary Zrt., the CJEU proclaimed that at the examination of the unfairness
of the disputed contractual term, the national court shall be obliged to consider
all the terms of the contract included in its general terms and conditions, and
beyond this general terms and conditions, all other possible rights and obliga-
tions as well, which are rendered by the national law. Accordingly, the obligatory
examination that the national court hearing the case must carry out of its own
motion (ex officio) pursuant to Directive 93/13 is limited, first, to contractual
terms the unfair nature of which can be established on the basis of the elements

26 See more details: GOMBOS, Katalin. Harmonisation of procedural law vs procedural
autonomy of the member state (Harmonizacia procesného prava vs procesna autonomia
¢lenskych $tatov). Studia Iuridica Cassoviensia, 2018, vol. 6, no. 1 pp. 24-32. Available at:
http://sic.pravo.upjs.sk/files/3_gombos_-_harmonization_of_procedural_law.pdf

27 See more details HULMAK, Milan. Consumer Protection in the Order for Payment Pro-
cedure - the Czech and European Perspective. Journal of European Consumer and Market
Law. 2020, vol. 9, no. 3, pp. 120-124.

28 See this question comprehensively: LENAERTS, Koen, MASELIS, Ignace, GUTMAN,
Kathleen (Nowak, Janek Tomasz ed.). EU Procedural Law. Oxford: Oxford University
Press, 2014, 1056 p., para. 4.39.; GASCON INCHAUSTI, Marta, HESS, Burkhard, CUNIB-
ERTI, Gilles, OBERHAMMER, Paul. An evaluation study of national procedural laws and
practices in terms of their impact on the free circulation of judgments and on the equiva-
lence and effectiveness of the procedural protection of consumers under EU consumer law
(Report prepared by a Consortium of European universities led by the MPI Luxembourg
for Procedural Law as commissioned by the European Commission) JUST/2014/RCON/
PR/CIVI/0082. Strand 2 Procedural Protection of Consumers. Luxembourg: Max Planck
Institute, 2017. DOI: https://doi.org/10.2838/38491; HARSAGI, Viktéria, GELENCSER,
Daniel. National Report — Hungary. In HESS, Burkhard; LAW, Stephanie (eds.). Imple-
menting EU Consumer Rights by National Procedural Law. Luxembourg Report on European
Procedural Law. Volume II. Miinchen: C. H. Beck Verlag, 2019. pp. 1-34.

29 Judgment of the Court (Grand Chamber) of 9 November 2010. VB Pénziigyi Lizing Zrt. v
Ferenc Schneider, Case C-137/08, ECLI:EU:C:2010:659, para 49.

30 Explicitly the examination of a single concrete term is included in several other cases e.g.
in: Judgment of the Court (First Chamber), 14 June 2012, Banco Espariol de Crédito, SA v
Joaquin Calderén Camino, Case C-618/10. ECLL:EU:C:2012:349
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of law and fact available in the file before that national court. Such an examina-
tion must, second, respect the limitations of the subject matter of the dispute,
understood as being the result that a party pursues by its claims, in the light of
the heads of claim and pleas in law put forward to that end.* The Directive 93/13
requires positive intervention on the part of the national court hearing the case,
it is nonetheless necessary, in order for that protection to be granted, for one of
the parties to the contract to have brought court proceedings*. Consequently,
the national court concerned is deemed to grant to the consumer, pursuant to
that directive, by intervention of its own motion (ex officio), cannot go so far as
to ignore or exceed the limitations of the subject matter of the dispute as defined
by the parties by their claims, in the light of the pleas they have raised, with the
result that that national court is not required to extend that dispute beyond the
forms of order sought and the pleas in law submitted to it, by analysing individu-
ally, for the purpose of assessing whether they are unfair, all the other terms of a
contract of which only some terms are the subject matter of the action brought
before it.** That assessment is justified, inter alia, by the fact that the principle
that the subject matter of an action is delimited by the parties, as well as the
principle of ne ultra petita, according to which the court cannot rule beyond the
pleadings of the parties risk being disregarded if national courts were required,
under Directive 93/13, to ignore or exceed the limitations of the subject matter
of the dispute established by the forms of order sought and the pleas in law of the
parties.* This interpretation also applies to the provisions of the new Hungarian
Code of Civil Procedure governing the conditionality of an action.

5 Parallel litigation concerning consumer contracts concluded in a nota-
rial deed

Consumer credit agreements are often concluded in a notarial deed, which
allows the creditor to seek enforcement of the contractual claim directly from the
public notary without going to a court.” In this procedure, the public notary car-
ries out only a formal examination of the enforcement claim; the public notary
shall not examine the existence and validity of the claim in this procedure, nor
the unfair nature of the terms included in the contract.”® Infringement of Article

31 Judgment of the Court (Third Chamber) of 11 March 2020, Gydrgyné Lintner v UniCredit
Bank Hungary Zrt. Case C-511/17, ECLI:EU:C:2020:188 para 28.

32 Judgment of the Court (Third Chamber) of 1 October 2015, ERSTE Bank Hungary Zrt v
Attila Sugdr, C-32/14, EU:C:2015:637, para 63; and ECLI:EU:C:2020:188 para 29.

33 ECLI:EU:C:2020:188 para 30.

34 ECLI:EU:C:2020:188 para 31.

35 See: Section 23/C Act Nr. LIIT of 1994 on judicial enforcement.

36 This principle was recently confirmed by uniformity decision Nr 3/2020 PJE on certain
aspects of the application of Section 23/C of Act LIII of 1994 on Judicial Enforcement. Uni-
formity decisions adopted by the highest-level court in Hungary are binding to all courts
in Hungary.

Published by Palacky University Olomouc, Czech Republic, 2022.
ISSN (print): 1213-8770; ISSN (online): 2464-6601
81



ICLR, 2022, Vol. 22, No. 1.

6 (1) and Article 7 (1) of Directive 93/13 has previously been alleged in connec-
tion with this procedure.

Examining similar Spanish legislation, the CJEU ruled that Council Direc-
tive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts must be
interpreted as meaning that a national court or tribunal hearing an action for
enforcement of an arbitration award which has become final and was made in
the absence of the consumer is required, where it has available to it the legal and
factual elements necessary for that task, to assess of its own motion whether an
arbitration clause in a contract concluded between a seller or supplier and a con-
sumer is unfair, in so far as, under national rules of procedure, it can carry out
such an assessment in similar actions of a domestic nature; if that is the case, it is
for that court or tribunal to establish all the consequences thereby arising under
national law, in order to ensure that the consumer is not bound by that clause.”

Concerning the Hungarian regulations, the CJEU held that Articles 6(1)
and 7(1) of Council Directive 93/13/EEC of 5 April 1993 on unfair terms in
consumer contracts must be interpreted as meaning that they do not preclude
national legislation, such as that at issue in the main proceedings, which allows a
notary who drew up, in due form, an authentic instrument concerning a contract
concluded between a seller or supplier and a consumer, to affix the enforcement
clause to that instrument or to refuse to cancel it when no review of the unfair-
ness of the contractual terms has been performed at any stage.*

In reasoning of its judgement the CJEU noted that adequate and effective
means to stop the use of unfair terms in consumer contracts must include provi-
sions enabling the latter to be guaranteed effective judicial protection by mak-
ing it possible for them to bring legal proceedings against the disputed contract
including in the enforcement phase and under reasonable procedural conditions
so that the exercise of their rights is not subject to conditions, in particular time-
limits or costs which make it excessively difficult or impossible to exercise the
rights guaranteed by Directive 93/13.* In case of Hungarian arrangement, it
is clear that the consumer may both bring an action under Article 209/A(1) of
the Hungarian Code of Civil Procedure challenging the validity of the contract
and may initiate proceedings under Article 369 of the Hungarian Code of Civil
Procedure to exclude or limit the enforcement. In the latter procedure the con-
sumer may, under Paragraph 370 of the Hungarian Code of Civil Procedure,
request the suspension of the enforcement of the contract at issue in the main
proceedings.*

37 Judgment of the Court (First Chamber) of 6 October 2009, Asturcom Telecomunicaciones
SL v Cristina Rodriguez Nogueira. Case C-40/08, ECLI:EU:C:2009:615.

38 Judgment of the Court (Third Chamber) of 1 October 2015, ERSTE Bank Hungary Zrt v
Attila Sugdr. Case C-32/14, ECLI:EU:C:2015:637.

39 ECLILEU:C:2015:637, para. 59.

40 ECLIL:EU:C:2015:637, para. 60.
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In practice, it has often been the case that direct enforcement of notarial deeds
has been ordered while the consumer has brought an action for a declaration
that the contract is invalid in whole or in part. As the suspension of enforcement
proceedings could not be requested in the invalidity action, the consumer was
also forced to bring an action for termination and/or restriction of enforcement.
Due to the parallel initiation of the action for invalidity and the action for termi-
nation and/or restriction of enforcement, the Curia of Hungary set up a case law
analysis group on this issue," on the recommendation of which the legislator
amended the regulations in force in that time to prevent parallel proceedings.*

Under the amended rules, which were in force only in 2017, if the claimant
seeks termination and/or restriction of enforcement relying the invalidity of the
claim enforced, he must also bring an action for invalidity of the contract in that
process.® If the plaintiff does not bring an action for invalidity of the contract
despite a request for rectification by the court, the action for termination and/or
restriction of enforcement based solely on invalidity must be dismissed without
a summons or if there is no longer any possibility to dismiss the application
without a summons, the case must be terminated.* A court having jurisdiction
to terminate and/or restrict enforcement shall have jurisdiction even if a dispute
concerning the invalidity of the contract on which direct enforcement is based
falls within the jurisdiction and jurisdiction of another court.* Processes on an
action for termination and/or restriction of enforcement in which the plaintift
alleges that the enforcement shall be terminated and/or limited on the basis of
invalidity shall be suspended pending a final decision on the action for invalid-
ity of the contract, if the action for invalidity has been instituted earlier or was
brought by a person other than the plaintiff in the action for terminated and/or
restriction of enforcement.*

However, this solution did not provide effective legal protection for the con-
sumer, as the specific rules of a lawsuit for termination and / or restriction of
enforcement were not really suitable for a thorough examination of all aspects
of invalidity. In view of this shortcoming, in the light of the recommendation of

41 For the Summary Opinion of the case law analysis group dealing with certain substan-
tive and procedural issues in actions for a declaration of invalidity and termination of a
contract initiated ‘in parallel’ see: A , pdrhuzamosan” meginditott szerzédés érvénytelensé-
gének megdllapitdsa és végrehajtds megsziintetése (korldtozdsa) irdnti perek egyes anyagi — és
elidrdsjogi kérdéseivel foglalkozé joggyakorlat-elemzé csoport tevékenységérdl Osszefoglald
vélemény. [online]. Available at: https://www.kuria-birosag.hu/hu/joggyakorlat-elemzo-
csoportok-osszefoglaloi?page=4.

42 See: Section 4 of Act Nr. CLVIII of 2016 on amending Act Nr. LXXX of 2003 on Legal Aid
and certain Acts related to procedural issues.

43 Section 370/B (1) of the old Code of Civil Procedure.

44 Section 370/B (2) of the old Code of Civil Procedure.

45 Section 370/B (4) of the old Hungarian Code of Civil Procedure.

46 Section 370/B (5) of the old Hungarian Code of Civil Procedure.
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the case law analysis group, the new Hungarian Code of Civil Procedure resolved
parallelism in a different way.

The new Hungarian Code of Civil Procedure has eliminated the possibility
for the consumer to invoke the invalidity of an enforced claim in the context of
a lawsuit for the termination and / or restriction of enforcement. At the same
time, the law provides that if enforcement is pending and the claim which is the
subject of the enforcement or the legal relationship on which it is based is the
subject of the proceedings, the court may suspend enforcement until the final
conclusion of the proceedings, so the court could suspend enforcement also in
action for invalidity.”’

This solution also had an additional advantage. For a long time, previous
case-law did not allow an action for a declaration of invalidity to be brought if
enforcement had not yet been ordered under the contract, since the law preclud-
ed an action for a declaration if the conflict of interest could have been remedied
in another way; however, court case law has held that an action for termination
of enforcement based on the absence of a valid claim provides adequate legal
protection against direct enforcement.*® However, under the new regulation,
such a lawsuit cannot be initiated, so both conditions for initiating an action for
a declaration are met if direct enforcement could be initiated under the contract,
so in this case the consumer can initiate an action for invalidity before ordering
enforcement.

6 Conclusions and future trends

A number of European sources of law and interpretative case law of the
CJEU have contributed to achieving a high level of consumer protection. These
tendencies have also had a significant impact on the Hungarian legislation of
recent years. The new Hungarian Code of Civil Procedure entered into force on
1 January 2018. As we have presented some of the general provisions of the new
Hungarian Code of Civil Procedure on consumer enforcement, as well as the
domestic experience of the Unfair Terms in Consumer Contracts Directive so
far, the impact of EU law on Hungarian legislation and judicial enforcement is
clear.®” As a result of the interaction between the Hungarian procedural law and
EU law, the effort to ensure a high level of consumer protection is clearly visible.

Important procedural developments are expected in the future to enforce
consumer rights as effectively as possible. The European Union has also adopt-
ed a number of additional sources of law, which provide the current regulatory
framework for consumer protection law. In addition, the Directive 93/13 has

47 See: Section 129 of the new Hungarian Code of Civil Procedure.

48 BH 1985.195., BH 2016.119., but see: BH 2015.71.

49 See more details: GOMBOS, Katalin. Europeanisation effects in the court jurisprudence.
International and Comparative Law Review, 2019, vol. 19, no. 1, pp. 261-275. DOLI: https://
doi.org/10.2478/iclr-2018-0059
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been amended several times. One of the most recent amendments that we would
like to draw attention is directive (EU) 2019/2161 of the European Parliament
and of the Council of 27 November 2019 amending Council Directive 93/13/
EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the European Par-
liament and of the Council as regards the better enforcement and modernisation
of Union consumer protection rules (Text with EEA relevance). As a result of
this modernisation the Directive 93/13 became one of the building blocks of the
“New Deal for Consumers’, aiming to intensify consumer protection. This chal-
lenge for the future is also expected to have a positive impact on procedural law
and practice in the Member States.
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