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Abstract

In states emerging from mass violence and human rights abuses, do individuals prefer retributive punishment of
perpetrators through trials, or do they wish to be compensated with land or monetary reparations for their injuries?
How does the concrete option of prosecutions by the International Criminal Court (ICC) moderate these prefer-
ences? Using unique survey data from 507 Kenyans collected in 2015, we build on and add nuance to the empirical
literature that interrogates the link between exposure to mass violence and post-conflict justice preferences. We find
that while some individuals prefer reparative justice, victims and witnesses generally want perpetrators to be prose-
cuted. Even for those who are co-ethnics of government leaders – who allegedly instigated widespread killing, sexual
assaults and displacements – direct exposure to those acts leads to greater desire for prosecutions. We further find that
one’s personal experience with violence also leads one to reject domestic justice in favor of international justice:
victims and witnesses who favored retributive justice are highly likely to believe that the ICC is the best option for
prosecuting perpetrators.
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Introduction

What explains justice preferences of individuals emer-
ging from mass atrocities? Do individuals favor retribu-
tion and punishment of their perpetrators through trials,
such as those administered by the International Criminal
Court (ICC), or do they prefer compensation?

The 1990s saw the rise of the retributive model of post-
conflict justice, with supporters arguing that there can be
no lasting peace unless perpetrators are held accountable
(Akhavan, 1998; Clark, 2011; Mendeloff, 2009: 599).
Operating within this framework, the international com-
munity established ad-hoc tribunals for the former Yugo-
slavia and Rwanda, a series of hybrid tribunals, and the
ICC (Bosco, 2014; Leebaw, 2008: 96; Mallinder &

McEvoy, 2011: 108–109). Leading into the 21st century,
retributive justice through prosecutions was the consensus
method for addressing past atrocities (Drumbl, 2007: 5,
35–41).

Commentators have challenged the retributive justice
model, arguing that trials may not meet the complex
needs of post-conflict societies (Gready & Robins,
2014: 342; Minow, 1998). For instance, scholars have
found that Yazidi survivors of ISIL atrocities in Syria
share an ‘understanding of justice principally focused
on local issues, immediate concerns, agency, and
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prospects of a better future’ rather than a ‘narrow’ focus
on ‘accountability through criminal trials’ (Akhavan et al.,
2020: 2). In their call for localized alternatives, these
authors echo lessons from work that emphasizes
context-sensitive reparative measures like compensation
or land restitution (Robins, 2011; Rombouts, 2002: 217).

Yet a reparative approach to post-conflict justice is also
imperfect. One problem is that pursuing compensation
has monetary, temporal, and other opportunity costs. A
second problem is politicization. Nearly all post-conflict
justice mechanisms become the focus of ever-changing
political coalitions; one group favors prosecutions, while
another advocates for truth commissions, reparations, or
nothing at all. In Sri Lanka, for example, political leaders,
who might have been complicit in atrocities, argue against
criminal accountability, favoring economic development
(Arudpragasam, 2019). Third, while post-conflict justice
interventions are unlikely to be successful unless policy
makers theorize and systematically assess local concerns
in societies emerging from conflict (Millar, 2011: 532),
the existing literature lacks a comprehensive theory for
predicting and interpreting individuals’ justice preferences
in various contexts.

We theorize that attitudes towards post-conflict jus-
tice mechanisms are primarily shaped by two factors:
exposure to violence and group membership.1 Using
original survey data from 507 ordinary Kenyans in
2015 in five different regions of the country, we demon-
strate that exposure to violence leads to a preference for
retributive justice over reparative justice, irrespective of
economic need. Other the other hand, membership in
Kenya’s most politically powerful ethnic groups –
Kikuyu and Kalenjin – is associated with the opposite
preference: reparative over retributive justice. However,
the effect of exposure to violence is present even among
dominant ethnic groups: members who witnessed vio-
lence or were victimized are less likely than other co-
ethnics to support reparations.

Building on important contributions of post-conflict
justice preferences (Aguilar, Balcells & Cebolla-Boado,
2011; Dyrstad & Binningsbø, 2019; Tellez, 2020), this
study of Kenya is innovative in two ways. First, we
prompted respondents to indicate a preference between
compensation or trials. Although those exposed to vio-
lence might favor prosecutions, some may prioritize
material goods over retributive justice. Others might also

prefer compensation if they do not think that national or
international courts will deliver justice.

A second advantage of our survey is that it was con-
ducted in Kenya when the ICC still had open cases, allow-
ing us to investigate amid an external intervention. One
criticism of the ICC is that it is unpopular in the eyes of the
victims. Our data provide evidence for evaluating this
claim. We asked respondents if the ICC was the best way
to provide justice to victims of the violence following Ken-
ya’s 2007 presidential elections. The ICC’s jurisdiction is
complementary, meaning that it can only intervene to pro-
secute when the state in question is unwilling or unable to
do so (Rome Statute, Art. 17). However, those responsible
for crimes may view the ICC as a threat. Even those
exposed to violence may reject the ICC as a post-conflict
justice mechanism if they believe it is illegitimate or fear
that it threatens state sovereignty (Meernik & King, 2014).

We find that experience with violence is a major
driver of post-conflict justice preferences. Those exposed
to violence are willing to forgo compensatory justice in
favor of trials – even though this means that their own
co-ethnics may be punished. Those exposed to violence
also are most likely to support the ICC as the best option
for prosecuting perpetrators. This is an important find-
ing given the criticisms labeling the ICC as biased and
imperialistic. The insights from these findings are not
necessarily limited to Kenya. The country is a multiparty
democracy that features extensive rights violations, and
given its history of weak institutions and violent ethnic
conflict, it is similar to other countries that receive atten-
tion from the ICC (Kersten, 2016). We expect that
victims in these other countries will also prioritize retri-
butive justice, and the ICC as a venue for justice.

Justice preferences in post-conflict societies

International justice and local needs
International criminal tribunals established in the early
1990s borrowed ideas from the emerging field of transi-
tional justice, a collection of practices focused on coun-
tries trying to overcome years of authoritarian rule and
civil war (Teitel, 2005). Terms like the ‘right to truth,’
‘reparation,’ and ‘reconciliation’ became popular in glo-
bal politics around the same time that the International
Criminal Tribunal for the former Yugoslavia (ICTY)
began issuing indictments for Balkan war criminals.2

1 As we will explain in greater depth in Section 5, ‘Findings’, we use
‘exposure to violence’ to apply to two categories of individuals:
victims and witnesses of violence.

2 While ‘transitional justice’ is used to describe a field devoted to the
study of mechanisms meant to address past human rights violations,
we use ‘post-conflict’ justice because Kenya has not undergone a
regime transition.
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Thus, international criminal law (ICL) and transitional
justice intertwined. But as opposed to transitional justice
policies, which were often tailored to meet the demands
of local political actors, ICL was criticized for its inatten-
tion to local populations. In seeking justice for the sake
of international order, some argued that the ad hoc tri-
bunals instrumentalized victims and witnesses and over-
looked ethnic politicization in Rwanda and the Balkans
(Humphrey, 2003).

The drafters of the Rome Statute included provisions to
address the needs of local populations in situation coun-
tries. The treaty includes victim participation in proceed-
ings, measures to protect victims and witnesses, recognition
of a right to reparation, and a trust fund to support that
right (Hoyle & Ullrich, 2014). Inclusion of victims’ con-
cerns into the principles and operations of the ICC may be
construed as part of a long evolution of victims’ rights in
international law (Bassiouni, 2006), a ‘victims turn’ in the
practice of transitional justice (Garcia-Godos, 2016), or as a
corrective to the lack of victim sensitivity at the ad hoc
criminal tribunals (Van den Wyngaert, 2011).

Nevertheless, critics of external justice interventions
contend that they cannot adequately serve local needs.
First, actors like the ICC are too distant from local politics,
potentially exacerbating local tensions (Clark, 2018). Sec-
ond, reparations, whether compensatory or symbolic,
might be a superior approach to post-conflict justice
(Laplante & Theidon, 2007: 240–245). Yet states and
outside actors sometimes fail to assess local demands when
evaluating, prioritizing, and implementing potential tran-
sitional justice mechanisms (Millar, 2011: 532; Viaene,
2010). When policies can respond to the preferences of
these individuals, the likely outcome is a more successful
transition to peaceful coexistence in the long term (Mal-
linder & McEvoy, 2011: 108; Andrieu, 2010: 538). Third,
some claim there is a Western, retributivist bias in the
human rights ‘industry’ (Drumbl, 2007; Nagy, 2008).

However, critics who make claims on behalf of local
populations can fall prey to the same problem of repre-
sentation they identify in hegemonic discourse. That is,
how does one confidently speak for the interests or needs
of a local community to which one does not belong?

Toward more systematic analysis
A central premise in the burgeoning literature on post-
conflict societies is that the best way to assess the justice
preferences of local populations is to survey them (Hall
et al., 2018; Meernik & King, 2014; Nussio, Rettberg &
Ugarriza, 2015; Pham, Weinstein & Longman, 2004;

Samii, 2013). Survey researchers have drawn a few key
inferences.

First, post-conflict justice preferences will in large part
be shaped by group membership. Those aligned with
leaders or groups considered responsible for human
rights violations typically oppose retributive justice.
Research on group attitudes focuses on the ways ‘preju-
dice toward, stereotypes about, and identification with
social groups’ correlate strongly with public opinion
(Clawson & Oxley, 2016). Particularly in situations
where political conflict involves identity-based groups
against one another, criminal accountability can aggra-
vate divisions (Snyder & Vinjamuri, 2003). In-group
members dislike the convictions of their fellow co-
ethnics, while cheering convictions of out-group rivals.
Research on the former Yugoslavia has repeatedly
demonstrated as much (Arzt, 2006; Ford, 2012; Meer-
nik, 2015; Milanovic, 2020; Steflja, 2018).

Second, post-conflict justice preferences might also be
influenced by individuals’ exposure to violence, though the
precise direction of that effect varies across studies. Meernik
& King (2014: 13–14) discover, using survey data collected
from 14,000 people in 10 war-torn countries, that individ-
uals who personally experienced the ravages of war favored
punishment of those they perceived as wrongdoers. Analysis
of survey data collected in Bosnia similarly indicates that
exposure to violence is a key determinant of one’s transi-
tional justice preferences (Hall et al., 2018). Hall et al.
(2018: 354–355) find that displaced individuals who
returned to their prewar homes are more likely to embrace
amnesty, rather than punishment, for the perpetrators with
whom they must co-exist. They theorize that interdepen-
dence causes returnees to seek respect from perpetrators,
rather than imposition of costs (Hall et al., 2018: 346–
347). Nevertheless, displaced individuals (including those
who never returned to their prewar homes) who were
directly exposed to violence and other war-related losses
prioritize retributive over restorative justice (Hall et al.,
2018: 357). Aguilar, Balcells & Cebolla-Boado (2011:
1412–1413, 1419) also find that in Spain, older respon-
dents who report that they or their family was victimized by
the Franco regime favored trials to address past human
rights abuses.

However, some studies report a less clear relationship
between exposure to violence and support for retributive
justice. Samii (2013) finds that many Burundians – both
victims and non-victims – are willing to ‘forgive and forget’
rather than pursuing trials. He suggests that political gains
from the war and the desire to avoid renewed violence
likely drive these findings. Still Samii (2013: 230) shows
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that victims of rebels tend to favor retributive justice.
Hazlett’s (2020: 857) study in Darfur, Sudan, reports that
victims who suffered physical harm in conflict were about
10% less likely than non-victims to support execution of
government perpetrators than those who did not suffer
physical harm. Hazlett did not ask about the possibility
of compensation, and his study did not focus on how
victims or non-victims felt about other forms of retributive
justice. Nussio, Rettberg & Ugarriza (2015: 252–353)
conclude from their survey in Colombia that the prefer-
ences of victims and non-victims towards transitional jus-
tice do not significantly diverge. They suggest some factors
unique to Colombia explain their findings: Colombians
have endured so much conflict for so long that they would
prefer to ‘forget;’ and the significant social proximity
between victims and perpetrators has diluted extreme posi-
tions victims held towards their abusers. Similarly, from
their study of Northern Ireland, Guatemala, and Nepal,
Dyrstad & Binningsbø (2019: 170) conclude that victims
generally are not more likely than participants to favor
punishing wartime perpetrators of human rights violations.
Victims, however, tended to support trials of the groups
who share the identity with perpetrators.

A third inference from survey research is that margin-
alized individuals will be more supportive of international
prosecutions. Elcheroth & Spini (2009: 191) posit that
communities that have experienced the flouting of basic
principles of law or morality exist in a climate of collective
vulnerability, causing members to become critical towards
local authorities and more supportive of international crim-
inal institutions. In a survey of post-war societies in the
former Yugoslavia, they find that support for international
prosecutions is stronger within contexts that were heavily
affected by the war (Bosnia-Herzegovina and Croatia)
(Elcheroth & Spini, 2009: 207–208). Oppositely, those
who favor ruling governments, and subscribe to chauvinis-
tic nationalism and love of country, are less likely to sup-
port the ICC (Simmons, 2017).

We contribute to this literature by further testing
what might be driving transitional justice preferences
in an ethnically divided, post-conflict setting with the
ongoing intervention of the ICC. To further situate the
case, we next describe the Kenyan context. Next, we
introduce our theory and set out our hypotheses. We
then present the results.

The Kenyan conflict and context
for transitional justice interventions

In December 2007, Kenya’s Electoral Commission
announced that Mwai Kibaki (a Kikuyu) had become

Kenya’s president. His opponent, Raila Odinga (a Luo),
led in polls. After Kibaki hastily had himself sworn in,
Odinga urged his supporters to protest. Interethnic vio-
lence erupted. Supporters of Odinga, who were mostly
Luo and Kalenjin, attacked Kibaki’s supporters. The
Kikuyu retaliated (Human Rights Watch, 2008). Esca-
lating violence left 1,100 dead, more than 600,000 dis-
placed, and innumerable victims of sexual assault
(Amnesty International, 2014: 7).

Kofi Annan led international mediation efforts to
address the violence. One outcome was a new coalition
government, with Kibaki as President and Odinga as
Prime Minister (Kenyan National Dialogue and Recon-
ciliation, 2008). Also, a Commission of Inquiry began
investigating the post-election violence and making rec-
ommendations. The Commission’s October 2008 report
found the violence was based on ethnicity and political
affiliations (Waki, 2008). The report recommended
establishing a Special Tribunal in Kenya (Wanyeki,
2012). The Commission gave Kofi Annan a list of names
to forward to the ICC if the Special Tribunal did not
proceed (Okuta, 2009).

Because the Kenyan government never created the
Special Tribunal, Kofi Annan forwarded the list to the
ICC. The ICC prosecutor used his proprio motu powers
for the first time to open a preliminary investigation. In
2010, the ICC’s prosecutor charged six Kenyans.
According to the prosecution, William Ruto, a sup-
porter of Odinga, instigated violence by rallying his
Kalenjin co-ethnics to attack Kibaki’s Kikuyu support-
ers. Uhuru Kenyatta allegedly responded by mobilizing
his co-ethnic Kikuyu supporters to attack those who
purportedly backed Odinga (Office of the Prosecutor,
2010).

In response, Ruto and Kenyatta, former political and
ethnical rivals, banded together, created the Jubilee
Coalition, and ran for the country’s top leadership posi-
tions in the 2013 presidential elections (Mueller, 2014).
One focal point for their campaign was the ICC, which
they denounced as an imperialist institution that was
biased against Africa (Dancy et al., 2019). In 2013, while
still facing charges at the ICC, Kenyatta and Ruto
became Kenya’s President and Deputy President.

In December 2014, the ICC’s Office of the Prosecu-
tor (OTP) dropped its case against Kenyatta (Ojewska,
2014). In April 2016, the ICC Appeals Chamber vacated
the OTP’s case against Ruto (Simons & Gettleman,
2016). The OTP blamed the dismissals on evidentiary
difficulties due to the Kenyan government’s failure to
cooperate in providing documentary evidence and its
role in failing to protect witnesses, or even facilitating
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interference with them (Bensouda, 2016, 2014; Bow-
cott, 2014).

In March 2015, Kenyatta announced that Kenya’s
Director of Public Prosecutions did not expect to suc-
cessfully prosecute the approximately 6,000 alleged post-
election crimes. Nevertheless, Kenyatta stated that
because victims existed, the country would address their
suffering with restorative, rather than retributive, mea-
sures (Ndungu, 2017). Kenyatta promised to create a
10-billion-shilling fund for victims (Ndungu, 2017).

As of October 2015, when our surveys were con-
ducted, the ICC’s case against Ruto was still pending.
At that time, Kenya had not created a victim compensa-
tion fund (Ndungu, 2017). Nor had it commenced pro-
secutions against any high-level individuals responsible
for the violence (Moffett, 2015; Tinto, 2015). Victims
still did not know what, if any, justice mechanism might
be implemented.

Theory and hypotheses

We theorize that one’s exposure to violence creates a
feeling of disruption so strong that it alters the usual
determinants of political attitudes, especially concerning
post-conflict justice. In prior research, Dancy et al.
(2019) found that Kenyans who identify as witnesses
or victims of the 2007 post-election violence are much
less likely to agree that the ICC is biased against Africans.
This result held for respondents who identified as
co-ethnics of Kenyatta and Ruto, both of whom pro-
moted this anti-Africa narrative. We expect that those
exposed to violence will experience a psychological pull
towards mechanisms that might hold abusers
accountable.

Supporting our theory is research that interrogates the
link between experience of violence and political views
and behaviors. First, across countries as diverse as Sierra
Leone and Guatemala, researchers find that victims of
violence are more likely to vote and maintain high levels
of political engagement (Bateson, 2012; Bellows &
Miguel, 2009; Blattman, 2009). The experience of vio-
lence presumably drives individuals to participate polit-
ically in order to support peace and justice. Second,
people exposed to war and mass violence exhibit more
‘prosocial behavior,’ meaning that they are more likely to
cooperate with others in their in-group (Bauer et al.,
2016; Beber, Roessler & Scacco, 2014; Gilligan, Pas-
quale & Samii, 2014; Rohner, Thoenig & Zilibotti,
2013; Whitt & Wilson, 2007). However, those directly
affected by war violence also show greater hostility to

rival groups. In Sudan for example, survivors were more
likely to favor a negotiated solution to conflict, but one
that meant partition and exclusion of former opponents
(Beber, Roessler & Scacco, 2014). Similarly, in Israel,
former soldiers were more inclined to vote for ‘hawkish
parties’ that would enact policies tougher on Palestinians
(Grossman, Manekin & Miodownik, 2015).

This literature does not suggest that individuals
exposed to violence develop uniform preferences. After
Egypt’s January 2011 revolution ousted former Presi-
dent Mubarak, Egyptians demanded not only trials, but
also compensation for the families of the victims of state
violence (Abou-El-Fadl, 2012: 324). However, the bal-
ance of evidence suggests not only that individuals are
significantly impacted by their exposure to violence,
but also that those exposed will prioritize their psycho-
logical over their material needs (Meernik & King,
2014). We aim to further test such theories on the
case of Kenya. For example, one may find it difficult
to trust a government to provide reparations when one
perceives that government as unjust or responsible for
violence. Based on this logic, we develop the first
hypothesis.

Hypothesis 1a: Individuals exposed to post-election
violence will be less likely to prefer compensa-
tion to prosecution.

It is ethically and empirically difficult to establish
whether a survey respondent was directly harmed or
only saw others harmed. Thus, for the purposes of
Hypothesis 1a, we group those categories together.
There are good reasons not to over-emphasize the dis-
tinction between victims and witnesses. For example, if
one is present when a loved one or community member
is attacked, that may justifiably qualify one as either a
victim or a witness. Furthermore, the literature recog-
nizes that not only victims, but also witnesses to human
rights violations, can suffer trauma (Nickerson et al.,
2014: 172, 174).

However, there are also valid arguments for separating
victims and witnesses. As Meernik & King (2014: 10)
suggest, traumatization by mass violence leads individu-
als to believe that justice and their own personal equili-
brium has been violated – a situation that may
necessitate seeing their perpetrators held accountable.
Our survey asked respondents to self-identify as victims
or witnesses, and they could answer ‘yes’ to both. One
might expect those identifying as a victim to have dis-
tinct justice preferences.
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Hypothesis 1b: Among individuals exposed to post-
election violence, individuals who self-identify
as victims will be less likely than those who
self-identify only as witnesses to prefer compen-
sation to prosecution.

Ethnicity is important in Kenyan politics. Voters
typically support their own ethnic leader’s bid for the
presidency, because presidents historically gain access
to the state’s resources and share them with their co-
ethnics (Jonyo, 2003; Wrong, 2009). In short, material
self-interest (Chong, Citrin & Conley, 2003: 542)
heavily influences political attitudes and behavior in
Kenya.

We expect that those who identify as co-ethnics of the
Kikuyu and Kalenjin leaders who were targeted as sus-
pects by the ICC will be less likely to support retributive
justice. Conversely, those who identify as Luo or another
ethnic group will be more likely to support retributive
justice. This hypothesis draws support from other liter-
ature finding that individuals who share an identity with
their government leaders react negatively to their poten-
tial prosecution (Chapman & Chaudoin, 2020). Only
the ICC brought charges against alleged high-level per-
petrators. No national proceedings in Kenya sought to
hold any high-level alleged perpetrators accountable for
the post-election violence. Co-ethnics of Kenyatta and
Ruto could worry that a conviction could cause those
leaders to lose the government positions that permit
them to share spoils and also result in public humiliation
and shame.

Hypothesis 2a: Co-ethnics of those accused of
crimes by the ICC (Kikuyu and Kalenjin) will
be more likely to prefer compensation to
prosecution.

Nevertheless, we expect that Kikuyu and Kalenjin
respondents who were exposed to post-election violence
will be more willing than their fellow co-ethnics to sup-
port retributive justice. In short, the exposure to violence
will create a rupture in an individual’s baseline opposi-
tion to trials. Of our respondents, 70 of 507 (13.8%)
identified as members of the Kikuyu or Kalenjin com-
munities who were also victims of violence. For these
individuals, their personal experience with violence and
the resulting traumatization should be a significant deter-
minant of attitudes towards post-conflict justice
mechanisms. They will prioritize ‘righting that wrong’
and restoring their status vis-à-vis their abusers. Indeed,
research shows that individuals will sometimes put aside

their own material self-interest to punish wrongdoers
(Clawson & Oxley, 2016). Thus, we expect that those
exposed to violence will prefer retribution – even though
in some instances expressing that preference means that
their own co-ethnics may be punished.

Hypothesis 2b: Co-ethnics of those accused of
crimes by the ICC (Kikuyu and Kalenjin)
exposed to post-election violence will be less
likely to prefer compensation than co-ethnics
with no exposure.

This study is unique in permitting us to assess how
the concrete option of ICC prosecutions moderates indi-
viduals’ post-conflict justice preferences. The ICC was
created to provide justice when a country’s own govern-
ment is unwilling or unable to hold perpetrators accoun-
table. Thus, we expect that individuals and communities
who suffered as a result of mass atrocities or human
rights abuses would be most likely to support the ICC
as a post-conflict justice mechanism. In this case, recall
that Kenyans were repeatedly exposed to rhetoric from
Kenyatta and Ruto that labeled the ICC as an imperialist
and anti-Africa court. This matters because, as Meernik
& King (2014: 4) note, if domestic publics believe that
international courts are illegitimate, then they may
demand other forms of post-conflict justice – even show-
ing a preference for national courts.

Kenya’s government and courts do not reliably respect
the rule of law. The World Bank’s Worldwide Govern-
ance Indicators Database shows that between 1996 and
2018, Kenya had relatively weak rule of law and high
levels of corruption. A 2014 World Justice Project study
ranks Kenya as having weak respect for the rule of law
(Rule of Law Index, 2014: 195). A United Nations Spe-
cial Rapporteur refers to the Kenyan criminal justice
system as ‘terrible’ and ‘slow and corrupt’ (Alston,
2009: 16–17 para. 23). Human Rights Watch refers to
Kenya’s ‘decades of impunity’ for political violence
(Human Rights Watch, 2008: 17).

Evidence also indicates that some Kenyans do not
trust their national courts (Gathu, 2014). A survey con-
ducted in 2014 shows that only 19% of Kenyan respon-
dents trusted their national courts ‘a lot’, while 38%
trusted courts ‘somewhat’. Another 38% trusted their
courts ‘just a little’ or ‘not at all’ (Afrobarometer,
2014: Question 52 J). Respondents also evaluated the
fairness of Kenyan courts, with 66% stating their belief
that the courts ‘always’ or ‘often’ treated people
unequally. Indeed, 86% of respondents indicated that
ordinary citizens ‘rarely’ or ‘never’ get away with
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breaking the law; 20% of respondents said the same of
government officials (Lekalake & Buchanan-Clarke,
2015).

When they cannot obtain domestic accountability,
victims look toward outside institutions: ‘When a gov-
ernment violates or refuses to recognize rights, individ-
uals and domestic groups often have no recourse within
domestic political or judicial arenas. They may seek
international connections . . . ’ (Keck & Sikkink, 1998:
12). Though originally fashioned to explain the rise of
transnational advocacy networks including Amnesty
International and other NGOs, this ‘boomerang’ pattern
may also apply to the ICC.

Hypothesis 3: Among individuals who prefer prose-
cutions, those exposed to post-election violence
will be more likely to conclude that the ICC is
the best way to provide justice for victims.

Findings

We administered our face-to-face survey in five regions:
Nairobi/Murang’a, Nakuru/Naivasha, Eldoret, Kisumu,
and Mombasa. The regions, organized in a multistage
cluster sample, cover 14 political districts chosen because
they were hot zones for Kenya’s post-election violence.
Our sampling methods were typical of those used in the
developing world (Lupu & Michelitch, 2018). The sur-
vey was administered by Kenyan researchers sent in
mixed-gender pairs of two, who followed a skip pattern
to select respondents. Our sample achieves a fairly accu-
rate representation of population characteristics, both at
the national and regional levels, but slightly over-
represents males (see Online appendix Section 1).

We use two dependent variables. The first is whether
a Kenyan citizen prefers compensation to prosecuting
perpetrators of the Kenyan post-election violence (PREF

COMP). We measure this variable using this statement: ‘It
would be better for someone to compensate victims of
the post-election violence rather than criminally prose-
cute those responsible for the violence surrounding the
2007 presidential elections.’ Subjects could respond in
six ways: (1) Strongly agree; (2) Agree; (3) Neutral; (4)
Disagree; (5) Strongly disagree or (6) Don’t know. The
second dependent variable is whether a citizen agrees
that ‘The International Criminal Court, the ICC, or The
Hague, is the best way to provide justice to the victims of
the violence surrounding the 2007 presidential elections’
(ICC BEST). Subjects could respond in three ways: (1)
Yes (2) No (3) Don’t know.

For this analysis, each of these variables was converted
to a binary, where ‘1’ means agree and ‘0’ means does not
agree. This is done, first, to provide for direct compari-
son of the two dependent variables, which have a differ-
ent number of response options. But second, a series of
diagnostic tests indicates that collapsing the variables
into binaries, rather than modeling all responses, loses
little information and does not alter the results (see
Online appendix Section 2 for more detail). For
instance, the number of ‘Don’t Know’ responses are
quite few: only five to PREF COMP and 12 to ICC BEST.
And even when ‘Neutral’ responses to PREF COMP are
disaggregated and modeled separately, the findings are
the same.

Because our dependent variables are binary, we use
Logit models to assess how different factors are associated
with an individual’s likelihood to agree with either
prompt. We aim to analyze how various observed factors
predict the likelihood that a Kenyan will agree with PREF

COMP or ICC BEST. To test Hypothesis 1, we include a
binary variable called EXP VIOLENCE, which takes on the
value of ‘1’ if the respondent reports witnessing or being
victimized by post-election violence. In the sample, 263
of 507 (51.8%) were exposed to violence in at least one
of these ways; 129 considered themselves to be victims of
violence. Only seven individuals reported being victi-
mized without also witnessing violence. Our primary
models combine these types of exposure into the same
measure because all these individuals suffered harm from
violent conflict somewhere on a spectrum of severity. To
sort out where each person falls on that spectrum would
have required asking follow-up questions that could have
led to re-traumatization.3

To test Hypotheses 2a and 2b, we include a second
variable measuring ethnicity. Kikuyu/Kalenjin as an
indicator takes on a value of ‘1’ if the respondent iden-
tified either as a Kikuyu or the Kalenjin when asked, ‘To
which community do you belong?’ We combine these
two groups because they comprise the ethnic constitu-
ency of the ruling Jubilee Coalition, which actively lob-
bied against the ICC. In our sample of 507 individuals,
149 considered themselves Kikuyu, and 32 Kalenjin.
Together, these individuals comprise 35.7% of the sam-
ple, approximating the percentage of the national

3 To receive Institutional Review Board approval, we avoided asking
questions that might identify perpetrators or have individuals relive
psychological trauma related to the violence. Thus, we did not ask
follow-up questions about the violence or victimhood. Speaking
about the ICC and the post-election violence were topics that
many Kenyans thought could put them at risk.
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population belonging to these groups. Even when we
model membership in these groups separately, the results
do not change; their preferences are virtually the same
(see Online appendix Section 4).

Table I shows the frequency of responses to PREF

COMP and ICC BEST, broken down by ethnic member-
ship and exposure to violence. For PREF COMP, the modal
answer is don’t agree; 330 of 507 respondents do not
prefer reparative justice. However, almost 48% of
Kikuyu and Kalenjin agree, while only 28% of other
ethnic group members agree. The difference in answers
between those exposed to violence and those unexposed
is not as stark. Almost 69% of witnesses and victims do
not prefer compensation, where 61% of all others also do
not prefer compensation. Favoring reparative justice was,
by and large, a minority attitude in Kenya in 2015,
though Kikuyu and Kalenjin were more willing to sup-
port it. With regard to the ICC, close to 80% – or 4 out
of 5 – Kikuyu and Kalenjin did not agree that the Court
was the best option for dispensing justice. However,
other ethnicities were more divided, with 56.4% agree-
ing that the ICC is best. The percentage of respondents
exposed to violence who agree that the ICC is best is
nearly identical, at 56.7%. Finally, only 30.3% of those
with no exposure agree that the ICC is best. Across
questions, one sees a clear inverse relationship between
responses. Kikuyu and Kalenjin are warmer to the idea of
compensation and cold to the ICC; victims are cold to
compensation, and warmer toward the ICC.

To test whether these relationships are statistically
significant – and whether exposure to violence alters the
effects of ruling ethnic-group membership – we conduct
two Logit models. These models control for six addi-
tional observed variables, five demographic and one atti-
tudinal. The demographic variables include a binary
measure of gender (FEMALE), a five-point ordinal scale
of AGE, a seven-point ordinal measure of education
attainment (EDUCATION), a 13-point ordinal scale of

income (INCOME), and four region controls for where the
respondent resides (the baseline is NAIROBI). The one
additional attitudinal variable we incorporate is TRUST,
a four-point ordinal scale with higher scores indicating
that the respondent has more trust in local judicial insti-
tutions. All models report standard errors clustered by
region.4

Table II presents the results of the six models.
Grouped by each dependent variable, the first model
represents our primary specification, the second model
presents an alternative specification where type of expo-
sure is disaggregated into self-identified witness or self-
identified victim,5 and the third model includes an
additional interaction term between ethnicity and expo-
sure (KK * EXP VIOLENCE).

The results support Hypotheses 1a and 1b. Though
EXP VIOLENCE is only significant at the 0.10 level in
Model 1 (when interpreted as a two-tailed test6), it is
in the expected direction: victims and witnesses are 10
percentage points less likely than those unexposed to
violence to favor compensation.7 Model 2 disaggregates
these effects by type of exposure: witnesses are 7.5 per-
centage points less likely to favor compensation, whereas
victims are 11.5 percentage points less likely. While we
urge caution when interpreting these differences, self-

Table I. Frequency of responses

Kikuyu/Kalenjin Other ethnicity Exposure to violence No exposure

Prefer compensation
Agree 86 (47.5%) 91 (27.9%) 82 (31.2%) 95 (38.9%)
Don’t agree 95 (52.5%) 235 (72.1%) 181 (68.8%) 149 (61.1%)
Total 181 (100%) 326 (100%) 263 (100%) 244 (100%)
ICC is best
Agree 39 (21.5%) 184 (56.4%) 149 (56.7%) 74 (30.3%)
Don’t agree 142 (78.5%) 142 (43.6%) 114 (43.3%) 170 (69.7%)
Total 181 (100%) 326 (100%) 263 (100%) 244 (100%)

4 The Online appendix reports results from models alternating
whether we control for regions, or only cluster errors by region.
We choose both to control for unobserved heterogeneity between
regions, but also to account for the possibility that observations in
each region are not independently and identically distributed.
5 Those who identified as both witnesses and victims were coded as
victims. Therefore, the witness category includes those individuals
who claimed to be witnesses but not victims.
6 The p-value for this finding is 0.08, close to the traditional 0.05
level of statistical significance. If we had interpreted this as a one-
tailed test, the p-value would be halved to 0.04 – but we did not take
this step to avoid appearing biased in favor of our hypothesis.
7 Substantive effects are calculated using STATA’s margins package.
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identifying as a victim is slightly more negatively corre-
lated with PREF COMP than self-identifying as a witness.

In Model 4, which analyzes whether respondents
agree that the ICC is best, the EXP VIOLENCE variable
reaches a higher 0.01 level of statistical significance,
though the substantive effect is practically the same, but
in the opposite direction than in Model 1. Those
exposed to violence were 10 percentage points more
likely to agree that the ICC is the best option for pro-
viding justice to victims of the post-election violence.
Model 5 shows that the effect of self-identified victim-
hood is of much greater significance, statistically and
substantively, than witnessing alone. VICTIM is

significant at the 0.01 level, while WITNESS is statistically
insignificant. Moreover, victims are 18.2 percentage
points more likely than non-victims to agree that the
ICC is the best option for pursuing justice in Kenya.

Hypothesis 2a also receives a great deal of support
from Models 1–2 and Models 4–5. KIKUYU/KALENJIN is
robust in each of these specifications, and in the direc-
tion expected. Respondents who share an ethnicity with
Kenya’s ruling coalition are more likely to support com-
pensation, and less likely to support the ICC. The effect
of group membership is substantively larger than the
effect of exposure to violence. Whereas those exposed
to violence were 10 percentage points less likely to agree

Table II. Results of Logit models predicting attitudes toward compensation and the ICC

Compensation is better ICC is best

Model 1 Model 2 Model 3 Model 4 Model 5 Model 6

Exp Violence –0.460y –0.746** 0.503** 0.482*
–0.263 –0.22 –0.155 –0.201

Witness Only –0.382y 0.199
–0.207 –0.148

Victim –0.566y 0.915**
–0.336 –0.195

Kikuyu/Kalenjin 0.798** 0.810** 0.515 –1.104** –1.166** –1.135**
–0.291 –0.294 –0.351 –0.225 –0.241 –0.397

KK * Exp Violence 0.678 0.0667
–0.413 –0.408

Trust 0.211** 0.211** 0.195** –0.417y –0.418y –0.419y

–0.041 –0.0383 –0.0373 –0.235 –0.235 –0.24
Female –0.103 –0.0952 –0.104 –0.388y –0.424* –0.388y

–0.107 –0.103 –0.109 –0.203 –0.205 –0.203
Age –0.0723 –0.0649 –0.0653 0.223** 0.195* 0.223**

–0.0844 –0.0853 –0.0865 –0.084 –0.0777 –0.0845
Education –0.0125 –0.0141 –0.00407 0.13 0.141 0.131

–0.153 –0.151 –0.148 –0.139 –0.134 –0.143
Poverty 0.338 0.335 0.379 –0.438 –0.436 –0.434

–0.328 –0.328 –0.306 –0.354 –0.37 –0.369
Nakuru 1.483** 1.490** 1.413** –0.0838 –0.107 –0.0915

–0.119 –0.122 –0.115 –0.116 –0.117 –0.147
Kisumu 0.628y 0.667y 0.688** 0.933** 0.801* 0.935**

–0.335 –0.348 –0.242 –0.302 –0.317 –0.295
Eldoret 0.00834 0.0159 –0.0828 –0.052 –0.0817 –0.0605

–0.163 –0.164 –0.168 –0.176 –0.184 –0.221
Mombasa 0.608* 0.622* 0.593* 0.229 0.178 0.227

–0.286 –0.29 –0.231 –0.184 –0.188 –0.196
Constant –1.509** –1.536** –1.358** –0.139 –0.0398 –0.125

–0.46 –0.461 –0.45 –0.799 –0.758 –0.791
Observations 507 507 507 507 507 507
Log–Likelihood –301.2 –301 –300 –286.1 –283 –286.1
Pseudo–R2 0.0816 0.0822 0.0853 0.177 0.186 0.177

**p<0.01, *p<0.05, yp<0.10. Logit coefficients and region-clustered standard errors reported. (We include p.<0.10 because we are reporting
the p-values for two-tailed tests, even though our hypotheses are directional and one-tailed. With one-tailed tests, the p-value is half of what is
reported).
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that compensation is preferable to prosecutions, Kikuyu
and Kalenjin respondents were 17 percentage points
more likely to agree that compensation is preferable.
Where victims were 18 percentage points more likely
to support the ICC, Kikuyu and Kalenjin are 23 per-
centage points less likely to agree that the ICC is the best
option for pursuing justice in Kenya.

The analyses point to other relationships warranting
further investigation. First, in Models 1–3, TRUST in
Kenyan courts is associated with an increased likelihood
to favor compensation, and in Models 4–6, this variable
is associated with less support of the ICC. This suggests
that trust in Kenyan institutions is a byproduct of
respondents’ political affiliations; those who support the
ruling coalition are more favorable toward Kenyan courts
but also less favorable toward criminal accountability in
general, but especially criminal accountability that comes
from ICC intervention. Second, there are some regional
patterns in attitudes that are not explained by the rest of
our variables. In Models 1–3, NAKURU is consistently
statistically significant. This is a robust relationship, sug-
gesting that inhabitants of Nakuru are far more likely to
favor compensation than respondents from Nairobi, the
baseline category in the models. In Models 4–6, respon-
dents from the Kisumu subsample are far more likely to
prefer the ICC. There appears to be some unobserved
qualities of various regions on respondents’ attitudes.
Third, Models 3–6 demonstrate a statistically significant
relationship between AGE and pro-ICC attitudes:
respondents in older age groups are more likely to prefer
outside judicial intervention. We speculate that having
witnessed repeated failures of domestic institutions to
sort out post-conflict justice issues, older respondents
may prefer international justice. Finally, EDUCATION sur-
prisingly does not appear to measurably affect attitudes.
Though some may presume a higher level of learning
alters one’s outlook, our evidence does not confirm this
presumption.

The analyses strongly support Hypotheses 1a, 1b, and
2a. Exposure to violence is the strongest predictor of
negative attitudes toward compensation and positive
attitudes toward the ICC. Co-ethnicity with the coun-
try’s leaders is the strongest predictor of the opposite:
positive attitudes toward compensation and distaste for
the ICC. But are Kikuyu and Kalenjin who were exposed
to violence less likely to support compensation and more
likely to support the ICC, compared to their own co-
ethnics (Hypothesis 2b)?

The interaction terms included in Models 3 and 6
are designed to test Hypothesis 2b, but because these
are maximum likelihood models, the sign and statistical

significance of the coefficient on KK * EXP VIOLENCE

tells us little. To interpret the substantive effects of the
interactions, we present Figure 1, a bar chart that
demonstrates the marginal effects of group membership
on the probability of agreeing with PREF COMP or ICC
BEST, conditioned by exposure to violence. In the first,
one can observe the effects of exposure to violence on
various respondents’ attitudes toward compensation.
Of the 326 respondents who do not identify as Kikuyu
or Kalenjin, 33.9% support reparative justice. This
drops to 24.8% among those who were exposed to
violence. This 9.1 percentage point difference is com-
parable to the 10.8 percentage point difference between
Kikuyu/Kalenjin unexposed to violence and Kikuyu/
Kalenjin exposed to violence. In these groups, where
51.8% of those with no experience of post-election
violence supported compensation, 41% of those
exposed to violence supported compensation. Based
on this, one might reasonably infer that the effect of
victimization on attitudes toward compensation is
nearly the same across ethnic groups.

As the panel on the right of Figure 1 demonstrates,
the same is true for ICC support, though the relationship
is reversed. Exposure to violence among Kikuyu/Kalen-
jin is associated with an 11.3 percentage point increase in
support for the ICC. Among other ethnic groups, expo-
sure to violence accounts for a 9.2 percentage point
increase in support for the ICC. Taken together, this is
strong support for Hypothesis 2b. When compared to
other members of their own groups, Kikuyu and Kalen-
jin who were exposed to violence are less in favor of
compensation and more in favor of the ICC.

Our final expectation, Hypothesis 3, is that among
those who do not favor reparative justice, respondents
exposed to violence will be more likely to support the
ICC as an alternative. This essentially means that victims
who do not prefer compensation also prefer international
justice over domestic trials. To test this hypothesis, we
perform a split sample analysis using the same covariates
and model specifications as before. The first subsample
includes respondents who disagreed that compensation
would be preferable (N ¼ 330), and the second subsam-
ple includes respondents who agreed that compensation
would be preferable (N ¼ 177). If Hypothesis 3 holds,
we should see that victims in the first group are more
likely to support the ICC.

The results in Table III show support for the final
hypothesis. Model 7 finds that among those who do not
favor reparative justice – or compensation – respondents
who were exposed to violence are around 10 percentage
points more likely than other respondents to prefer the
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ICC to dispense criminal justice in Kenya. This is statisti-
cally significant at the 0.05 level, and it is the most powerful
relationship among the anticompensation subsample.
Model 8 splits those exposed into self-identified witnesses
and victims. Victims who favor prosecution report a much
greater level of support of the ICC intervention than wit-
nesses. WITNESS is not statistically significant, whereas VIC-

TIM is significant at the 0.01 level. And where witnesses in
this subsample are only about 5 percentage points more
likely to favor the ICC, victims who do not prefer com-
pensation are 16 percentage points more likely to favor the
ICC. The same relationships do not hold in the second
subsample, which includes all those who prefer compensa-
tion (Models 9 and 10). This suggests that the link between
victimhood and pro-ICC attitudes may be conditioned
upon a preference for retributive over compensatory justice.
Victims who prefer reparation are no more likely to favor
the ICC.

Discussion

What implications do these findings have for the study of
post-conflict justice in Kenya and beyond? First, post-
conflict justice preferences are not randomly distributed.

Two major factors seem to drive attitudes about justice:
group membership and exposure to violence. In the Ken-
yan sample we study, these factors are associated with
oppositional viewpoints. Furthermore, robustness checks
reported in the Online appendix show that the effects of
group membership and exposure to violence are not con-
ditional on income, education, or trust.

Second, those exposed to violence are less likely than
other Kenyans to favor reparations over criminal
accountability. Additionally, among all respondents
favoring trials, those who experienced post-election vio-
lence in Kenya were more likely to support the ICC. We
contend that this is evidence of a kind of boomerang
effect, wherein those with little faith in national
responses to human rights violations seek outside sup-
port in the form of criminal accountability (Keck &
Sikkink, 1998). This may also be supported theoretically
by the fact that older respondents tend to favor outside
intervention.

Third, dominant group members in Kenya prefer
reparations as a post-conflict justice option, not because
these individuals are most in need, but because they
prefer less accountability. This indicates that post-
conflict preferences are shaped by political concerns.

Figure 1. Effects of exposure to violence on Kikuyu/Kalenjin attitudes
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Fourth, post-conflict preferences are partially intersec-
tional. Kikuyu and Kalenjin are far more likely to sup-
port compensation and far less likely to support the
ICC – but these relationships weaken among co-
ethnics who experienced violence. While still more likely
than other ethnicities to disagree that the ICC is the best
institution to try the accused, victimized Kikuyu and
Kalenjin show significantly higher support for the ICC
than their non-victimized ethnic group members. This
demonstrates that personal experience disrupts the deter-
minative effects of identity on attitudes.

Conclusion

This study adds to the growing literature on post-conflict
and post-atrocity justice preferences (Aguilar, Balcells &

Cebolla-Boado, 2011; Dyrstad & Binningsbø, 2019;
Hall et al., 2018; Meernik & King, 2014; Nussio,
Rettberg & Ugarriza, 2015; Pham, Weinstein & Long-
man, 2004; Samii, 2013; Tellez, 2020) by presenting
evidence that supports the theory that victims and wit-
nesses of mass atrocities in Kenya prefer retributive jus-
tice over reparative justice when called upon to choose
between the two. This finding holds regardless of one’s
income level. Victims and witnesses prioritize justice and
the potential for the psychological benefits they expect
should their abusers be held accountable. Victims might
prefer a post-conflict intervention that comprised both
retributive and compensatory justice. However, in most
post-conflict situations, resources are limited, requiring
the post-conflict state and the international community
to choose certain interventions. These findings are

Table III. Split sample analysis on attitudes toward the ICC

Do not prefer compensation Do prefer compensation

Model 7 Model 8 Model 9 Model 10

Exp Violence 0.477* 0.400
(0.240) (0.978)

Witness Only 0.267 –0.463
(0.233) (1.075)

Victim 0.775** 1.346
(0.288) (0.915)

Kikuyu / Kalenjin –0.403** –0.425** –2.495** –2.735**
(0.0548) (0.0637) (0.407) (0.411)

Poverty –0.0908 –0.102 –0.795 –0.625
(0.379) (0.382) (0.484) (0.591)

Trust –0.193 –0.186 –0.808* –0.833**
(0.338) (0.345) (0.333) (0.280)

Female –0.369 –0.374 –0.400 –0.720
(0.241) (0.236) (0.365) (0.446)

Age 0.340* 0.321* 0.00271 –0.128*
(0.139) (0.134) (0.119) (0.0574)

Education 0.178 0.179 0.115 0.224
(0.132) (0.126) (0.250) (0.290)

Nakaru 0.656** 0.623** –0.938y –0.783
(0.185) (0.196) (0.555) (0.530)

Kisumu 1.641** 1.537** –0.298 –0.408
(0.387) (0.418) (1.011) (0.930)

Eldoret 0.550** 0.526** –2.762** –2.864**
(0.0594) (0.0645) (0.241) (0.340)

Mombasa 0.903** 0.873** –1.181* –1.217**
(0.124) (0.134) (0.484) (0.439)

Constant –1.573 –1.509 2.317y 2.481y

(1.413) (1.417) (1.378) (1.381)
Observations 330 330 177 177
Log–Likelihood –193.7 –192.6 –69.23 –65.74
Pseudo-R2 0.151 0.156 0.331 0.364

**p<0.01, *p<0.05, yp<0.10. Logit coefficients and region-clustered standard errors reported. (We include p.<0.10 because we are reporting the p-
values for two-tailed tests, even though our hypotheses are directional and one-tailed. With one-tailed tests, the p-value is half of what is reported).
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consistent with a large body of evidence from diverse
countries on multiple continents showing that victims
prefer trials or punishment to other forms of post-
conflict justice (Meernik & King, 2014). Further, our
study displays the powerful pull that victimization has on
one’s post-conflict justice preferences: victims prefer
criminal accountability even when it means that their
own co-ethnics may face punishment.

Additional research into the causal mechanisms we
propose might turn to survey experiments in situation
countries. Some scholars have begun to conduct such
experiments in Kenya (Berge et al., 2020). Adopting
these methods could help reveal the ways that individual
post-conflict preferences are determined by certain
observational factors or become altered under treatment
conditions. Another way scholars might tease out poten-
tial causal mechanisms is by testing additional hypothe-
sized drivers of justice preferences, such as a fear of
renewed conflict, length of conflict, or a desire to move
on (Samii, 2013).

This study also adds to the literature on post-conflict
justice preferences by addressing the debate over the
usefulness of the ICC as a post-conflict justice mechan-
ism. As noted, many have called the ICC an imperialistic
and biased institution. Others have complained about
the yearly budget of approximately €150 million. Our
evidence, however, shows at the very least that those
exposed to violence support the Court. Political opposi-
tion to the ICC is more prevalent across an entire pop-
ulation than it is among the subpopulation of victims
and witnesses, which our survey captures better than
previous efforts. Victims and witnesses, having been
denied justice domestically, seek justice from the ICC.
If those directly affected by political violence deserve
special consideration in post-conflict justice policy, then
outside observers may be brash in dismissing the Court’s
actions for being too expensive or too interventionist.
Supporting the ICC may help defend local demands for
justice, rather than crowding them out (Pham & Vinck,
2007: 232).
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