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ABSTRAK

Malaysia menggunakan timbangtara tradisional sebagai salah satu mekanisme untuk
menyelesaikan pertikaian perbankan Islam. Namun begitu, ramai berpendapat terdapat
masalah dengan timbangtara tradisional dan ini memerlukan intervensi segera. Dengan
menggunakan metodologi penyelidikan doktrinal, tesis ini meneliti kemungkinan
memperkenalkan timbangtara secara elektronik atau e-timbangtara sebagai
mekanisme alternatif untuk menyelesaikan beberapa masalah yang dihadapi dalam
timbangtara tradisional. Oleh itu, dalam konteks penyelesaian pertikaian perbankan
Islam di Malaysia, tesis ini mengkaji masalah timbangtara tradisional, menganalisa
keperluan undang-undang dan bukan undang-undang untuk menggunakan e-
timbangtara dan mengesyorkan pelaksanaan e-timbangtara dalam industri perbankan
Islam di Malaysia. Data dikumpulkan melalui pendekatan berasaskan perpustakaan
dan wawancara separa struktur bersama peguam, ahli akademik, penimbang tara dan
ketua pegawai eksekutif. Beberapa kaedah analisis data seperti analisis kritis, analitik
dan kandungan digunakan dalam menganalisa data yang diperoleh dari literatur dan
wawancara. Tesis ini dimulakan dengan cadangan bahawa e-timbangtara dapat
menjadi mekanisme alternatif bagi penyelesaian pertikaian perbankan Islam di
Malaysia. Hasil kajian menunjukkan bahawa timbangtara tradisional tidak begitu
efektif dan efisien dalam menyelesaikan pertikaian perbankan Islam di Malaysia
kerana wujud cabaran undang-undang dan bukan undang-undang. Namun begitu,
memperkenalkan e-timbangtara di Malaysia akan menghadapi banyak masalah kerana
kerangka undang-undang timbangtara sedia ada tidak memenuhi keperluan e-
timbangtara. Idea untuk melaksanakan e-timbangtara bagaimanapun bukan sesuatu
yang mustahil. [a memerlukan beberapa penambahbaikan pada kerangka undang-
undang sedia ada khususnya timbangtara Akta 2005 (Akta 646) dan Peraturan AIAC
I-Arbitrase 2018 serta aspek bukan undang-undang seperti keperluan untuk
memastikan keselamatan dan latihan yang mencukupi. Oleh itu, satu kerangka undang-
undang untuk e-timbangtara dicadangkan dengan mengambil kira keperluan dan
penambahbaikan yang diperlukan. Tesis ini juga menyediakan model e-timbangtara
yang menggambarkan prosedur yang diperlukan untuk menyelesaikan pertikaian
perbankan Islam di Malaysia. Tesis ini menyimpulkan bahawa e-timbangtara mampu
mengatasi sebahagian besar masalah timbangtara tradisional serta mampu
menawarkan kelebihan baru kepada piha dalam pertikaian perbankan Islam di
Malaysia. Sehubungan dengan itu, ia perlu dipertimbangkan sebagai salah satu
mekanisme dalam menyelesaikan pertikaian Perbankan Islam di Malaysia.

Kata kunci: Timbangtara Tradisional, E-Timbangtara, Perbankan Islam, Pertikaian
Resolusi, Undang-Undang.
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ABSTRACT

Malaysia applies traditional arbitration as one of the mechanisms to resolve Islamic
banking disputes. However, many opined that traditional arbitration is riddled with
problems that need a prompt intervention. By adopting a doctrinal research method,
this thesis examines the possibility of introducing electronic arbitration or e-arbitration
as an alternative mechanism to overcome the problems in the traditional arbitration.
Therefore, in the context of Islamic banking dispute resolution in Malaysia, this thesis
seeks to examine the challenges with traditional arbitration, to analyse the legal and
non-legal requirements in establishing e-arbitration, and to recommend the
implementation of e-arbitration in the Islamic banking industry in Malaysia. The data
was collected through the library-based approach and semi-structured interviews with
lawyers, academicians, arbitrators, and a chief executive officer. Several methods of
data analysis, such as critical, analytical and content analysis, were employed in
analysing the data. The thesis began with the proposition that e-arbitration can be an
alternative dispute resolution mechanism for Islamic banking disputes in Malaysia.
The findings reveal that traditional arbitration is not fully effective and efficient in
resolving Islamic banking disputes in Malaysia because of its inherent legal and non-
legal challenges. Despite this, the establishment of e-arbitration in Malaysia is fraught
with many foreseeable problems as current arbitration framework does not
accommodate e-arbitration. The idea of implementing e-arbitration is, however, not
far-fetched. It requires some improvement to the current legal framework especially to
the Arbitration Act 2005 (Act 646) and AIAC I-Arbitration Rules 2018 as well as to
the non-legal aspect of e-arbitration such as the need for ensuring security and
providing sufficient training. A legal framework for e-arbitration is, therefore
suggested after taking into considerations the necessary improvements and
requirements. This thesis also provides an e-arbitration model that illustrates the
procedures required to resolve the Islamic banking disputes in Malaysia. The thesis
concludes that e-arbitration is capable of addressing some major problems in
traditional arbitration, along with the ability to offer new advantages to the Islamic
banking disputants in Malaysia. Therefore, e-arbitration should be considered as one
of the mechanisms in resolving Islamic Banking disputes in Malaysia.

Keywords: Traditional Arbitration, E-Arbitration, Islamic Banking, Dispute
Resolution, Legal.
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CHAPTER ONE

INTRODUCTION

1.1 Background of the Study

Islamic finance becomes the fastest growing industry in the world. According to the
Islamic Finance Development Report 2019 (hereinafter referred to as “IFDR”), the
total assets of the Islamic finance in the world increased by three (3) per cent in 2018
to reach two point five (2.5) trillion United States dollar (hereinafter referred to as
“USD”).! Specifically, Islamic banking was founded in the middle of 1970,% and it
aims to conduct banking activities in accordance with the principles of Shariah.?
Islamic banks observe certain prohibitions and rules that are not observed by
conventional banks.* For instance, interest (riba), uncertainty (gharar), and gambling
(maysir) are strictly prohibited in the practices of Islamic banking. Hence, the Islamic

banking system has seen as a better alternative than the conventional banking system.’

! The Islamic Corporation for the Development of the Private Sector, Islamic Finance Development
Report 2019 Shifting Dynamics (Malaysia: Kuala Lumpur, 2019), 24, accessed March 27, 2020, https:
/licd-ps.org/uploads/files/ifdi 2019 def digital1574605094 7214.pdf.

2 Wan Shahdila Shah bt Shahar et al., “The Historical Development of Islamic Banking,” paper
presented at The 4" International Conference on Management and Muamalah (Malaysia, Kuala
Lumpur, 2017), 505, accessed March 14, 2020, http://conference.kuis.edu.my/icomm/4th/eproceeding
s/IC%20045.pdf.

3 Sherin Kunhibava, “Islamic Banking in Malaysia,” International Journal of Legal Information 40, no.
1 (2012): 192, accessed March 26, 2020, https://doi.org/10.1017/s0731126500006478.

* JRI Resources Sdn Bhd v. Kuwait Finance House (Malaysia) Berhad [2019] MLJU 275, at [54].

5 Mustafa ‘Afifi bin Ab. Halim, “Enhancing the Effectiveness of Legal Infrastructure: A Study on Legal
Issues and Other Challenges of Islamic Banking and Finance in Malaysia,” paper presented at the 8"
International Conference on Islamic Economics and Finance Enhancing (Qatar, Doha, Center for
Islamic Economics and Finance, 2011), 12, accessed April 5, 2020, http://conference.qfis.edu.qa.
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APPENDIX 2:

List of Respondents
Number Expert Gender Site Rank Date
1 Academic  Male Interview by Dr. / Lecturer. May
using e-mail 24,
2019.
2 Academic  Female  University =~ MS./Lecturer.  April
Malaya 24,
2019.
3 Academic  Male Interview by Assoc. Prof. Dr./ June
using e-mail Lecturer. 18,
2019.
4 Lawyer Male Office  of Lawyer. June
Shook Lin & 21,
Bok 2019.
5 Chief Male Interview by Chief executive May
executive using e-mail officer / Assoc. 12,
officer Prof. Dr. 2019.
6 Academic/  Male Universiti Dr. / Lecturer. May
Arbitrator Teknologi 23,
MARA 2019.
7 Academic ~ Female  University  Dr./ Lecturer. May 2,
Malaya 2019.
8 Academic = Male International Dr. / Lecturer. March
Islamic 30,
University 2019.
Malaysia
9 Lawyer/ Male Office  of Lawyer/ May
Arbitrator Messrs Arbitrator 31,
Cecil 2019.
Abraham &
Partners
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APPENDIX 3:
Interview Questions

1. What is your opinion regarding the development of the arbitration laws in Malaysia?
2. What do you think challenges facing the existing arbitration legislations in resolving
the Islamic banking disputes?

3. How to solve these challenges?

4. To what extent do you think the introducing of electronic arbitration system would
overcome the existing challenges?

5. Do you think from a legal perspective, the Malaysian legislations are sufficient to
implement electronic arbitration?

6. Do you think we will face non-legal barriers in terms of introducing electronic
arbitration? And how to solve if any?

7. Do you think the current technological infrastructures and tools in Asian
International Arbitration Center and Malaysian electronic court help in implementing
electronic arbitration in Malaysia?

8. What are the potential benefits of implementing electronic arbitration in the Islamic
banking industry?

9. What is the ideal place, in your opinion, for the implementation of electronic
arbitration? (Under Asian International Arbitration Center or the Malaysian
government) And why?

10. Do you think electronic arbitration system will be an alternative to the traditional
arbitration system or it is only evolution of traditional arbitration system?

11. Do you agree with the idea of implementing electronic arbitration in dealing with
Islamic banking disputes?

12. Do you have any other suggestions or recommendations that can be useful and

helpful to this study?
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