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LAW OFFICES

FELIX S. COHEN
810 18TH ST., N. W.
WASHINGTON 6, D. C.
STERLING 2155

April 3, 1952

THE INDIAN BURFAU'S DRIVE

FOR INCREASED POLICE POWIRS

Twenty-one different excuses and justifications have been offered by the Indian
Bureau during the past two weeks for the pending bill (S+2543; H.R.6035) which
would make Indians subject to arrest without warrant if they violate Indian Bureau

regulations,

Indians who have honest doubts about the merits or demerits of this

bill can reach a fair conclusion on the subject by examining the excuses for the

bill which the Indian Bureau is now circulating.

If we charitably skip over the

hysterical name-calling, such an examination will reveal the following discrepancies
between what the Indian Bureau says and the actual factss

The Indian Bureau Says

l. "The primary purpose of
the bill is to provide these
officers with the types of
powers held by policemen in
an ordinary American com-
munity,."

2. ", . . law enforcement
officers of the Bureau of
Indian Affairse « « now
lack, . o powers which they
need for self-protection,!

3« "In order to protect
themselves and carry out
their duties adequately,

they need to be provided
with the kind of authority
which is possessed by other
similar law enforcement of-
ficials of the Federal,

State and local governments,"

Le "This is just what the
bill would do, Under its
provisions the powers con-
ferred upon the Bureau's
law enforcement officers
are virtually identical
with those now held by U,S,
Marshals, The principal
difference is that the
powers of the Bureauts law
enforcement officers would

The Actual Facts

There is no ordinary American community in the
United States where a policeman has a right to

arrest without a warrant anybody who violates an
administrative regulation, promulgrted by an ofw
ficial in Washington,

Every Indian knows that Indian Bureau Jaw enforce-
ment officers and many other Bureau employees carry
guns now - without waiting for Congress to pass a
law on the subject - and make arrests and searches
Jjust as state police officers do, If they are
acting legally in doing these things, why do they-
need a new law? If they are acting illegally now,
is there any reason to expect that they will be re-
strained by the cloudy limitations which the Com-
missioner finds in his new bill?

Neither the Federal Bureau of Investigation nor the
U.S. Marshals nor the Secret Service nor any state
or county or city law enforcement agency has the
general power to make arrests without warrant for
violation of administrative regulations,

"In the first place we call attention to the fact
that there is no civilian Federal Agency today that
has powers as broad as those which this bill would
confer upon the Indian Bureau, United States Mar-
shals, under Section 3053 of the Code of Criminal
Procedure may make arrests without warrant only for
felonies - not for misdemeanors - and certainly not
for mere violations of executive regulations, The
Federal Bureau of Investigation, the United States
Secret Service, and even Federal prison wardens are
likewise limited in the making of arrests without



The Indian Bureau Says

be limited to offenses com-
mitted under Federal laws
and regulations applying
specifically to Indians,"

S5 "Mr., Cohen said that the
Departmentts bill would
authorize Bureau employees
to shoct Indians, He first
made the statement without
quaiification, implying
that Bureau employeecs

could go out at will and
shoot Indians on sighte

He later repeated the
statement and added that
the bill was intended to
authorize Bureau employees
to shoot dovm Imdians who
refuse to obey illegal and
unconstitutional regula-
tions. This is a false

and malicious statement,"

6. "No policeman has the
authority to shoot a citi-
zen or any other person
merely becauss that person
is charged with violating
the law. Under our Ameri-
can system of justice no
person charged with com-
mitting a crime can be
punished without first
being proverly arrested,
arraigned, and given a
fair and impartial trial
before a court of lawe"

- 2 -
The Actual Facts

warrant to the most serious Federal crimes, under Secs,
3052, 3056 and 3050 of Title 18 of the U,S, Code, Yet
under the proposed bill arrests without warrant could
be made by any deputized employee of the Indian Bureau
not only for felonies but also for misdemeanors and
even for violations of regulations, ILikewlise our
Federal law enforcement officers in the categories re-
ferred to can make searches and seizures without a
warrant only for commission of a felony, and the pro-
posed bill would authorize Indian Bureau employees to
make searches and seigzures without warrant merely for
misdemeanors or violations of executive regulations,"
[Testimony on H.R.6035, by the Association on American
Indian Affairs, Inc. (Oliver La Farge, President) on
April 2, 1952]

The bill suthorizes Bureau employees to carry guns and
to make arrests, even for violations of Bureau regu-
lations; it follows that the guns may be used to
effect such arrests, Over a long period of time many
Indians have actually been killed or assaulted or ar-
rested for resisting illegal orders of the Indian
Bureau. This is not simply a matter of ancient history.
Many Indians and some non-Indians now alive have been
injured or threatencd with violehce by Bureaun employees,

"Within the last few months a case has been reported
to the Secretary of the Interior in which a reservation
farmer thought it his duty to shoot a tribal policeman
who disagreed with the farmer about the ownership of
certain property., Fortunately the Department inter—
ceded before the threat was carried out and made it “
clear that the judicial process, rather than gunplay,
is the proper way of deciding such disputese" [Testi~
mony on H.R,6035 by the Association on American Indian
Affairs, Ince., on April 2, 1952]

A bullet shot without suthority hurts just as much as
one shot with authority. Indian Burcau officials are
notable for ignoring restrictions on their authority,
Outside of Indian reservations policemen are generally
trained to make arrests in a rcasonable manner and to
safeguard the constitutional rights of persons
arrested, This is not always the case with Indian
Bureau policemen. Unfortunately the Commissioner of
Indian Affairs does not recognize that Indians are en-
titled to share in "our American system of justicea"
Under HoR46035 the Commissioner or his employee would
be law-maker, law enforcement officer, prosccuting
attorney, judge, and prison warden, combined, No
American citizen except an Indian faces that "system of
Justicee!



The Indian Bureau Says

T« "The authorization of a
policeman to use his gun when
making an arrest is severely

limited by law, and the special

law enforcement of ficers of
the Bureau would be given no

greater authority to shoot than

the ordinary policeman hasg"

8. "The bill does not

authorize the imprison-
ment of anyone for any

reasone"

9« "No regulation issuved by
the Commissioner of Indian
Affairs, Area Directors of the
Bureau, or any other Bureau
employee is subject to en-
forcement by imprisonment of
the person who violates it,."

10, "The principal regulation
of the Secretary that provides
for a penalty of imprisonment
is the regulation relating to
the maintenance of law and
order through the courts of
Indian offenses, which is
contained in 25 CFR 161, and
the penalty is prescribed
under existing statutory
authoritye"

= §
The Actual Facts

This is Bureau "double-talk," Increasing a police-
mant!s power to make arrests increases his oppor-
tunities to use his gun when making arrests. In-
dian Bureau lw enforcement officers claim to be
exempt from all state laws governing arrests and
shooting nersons who resist arrest. HJR.6035
would exempt the Indian Bureau from the Federal
restrictions applicable to FeB.I. men, U.S. lar-
shals and other Federal officers, which limit
arrests without warrant to serious felony cases,

This is more Indian Bureau "double-talk," The
bill does not use the word "imprisonment"; it
simply authorizes Bureau employees to make arrests.
As a practical matter a man under arrest is a
prisoner whether he is in®*prison or a corral or
handcuffed to a cottonwood tree,

Actually there are more than 200 regulations,
issued by the Commissioner of Indian Affairs and
approved by the Secretary of the Interior or his
representative,which are collected in Title 25 of
the Code of Federal Regulations [Chapter 1. Bureau
of Indian Affairs] which are enforceable by im-
prisomment of Indians who violate these regulations,
More than 50 of these regulations expressly pro-
vide for terms of imprisonment. Other regulations
simply declare what is "autharized." Acts which
are not "authorized" are then made punishable under
regulations like 25 CeFsR. 161453, On unallotted
reservations, for example, the Bureau claims that
every unauthorized use of land or water by any In-
dian from the first step of a toddling child to his
burial in the earth is subject to Bureau control,
under 25 CoF.Re 161453, reading:

Any Indian who shall, without proper authority,
uses « ¢ any public property of the tribe. . .
shall be deemed guilty of an offense and upon
conviction thereof shall be sentenced to labor
fa a period not to exceed 30 days,

A reading of over 5000 statutes of Congress
dealing with Indian affairs has not uncovered, nor
has the Commissioner ever cited, any act of Con=
gress prescribing any penalties at all for the

of fenses listed in 25 CFR 161,



The Indian Bureau Says

11, "Mr. Cohen said that under
the language of the Departmentt!s
bill an Indian who violates any
Bureau regulation would be sub-
Jject to search and seizure,

That is not true and the false-
ness of the statement appears
from a simple reading of the
bill. The bill clearly pro-
vides that special law en~
forcement officcrs of the Bureau
may make searches and seigures
only when ¥permitted by lawe!

Unless such scarches and seigures

are permittcd by some other law
they would not be permitted by
this billa"

12, "Mr. Cohen said thot under
the language of the Department's
bill an Indian who violates any
Bureau regulation would be sub-
Ject to arrcste He referred
specifically to rcgulations re-
lating to lensing land held in
trust, cutting timber on such
land, and spending money held
in truste 1In the first place,
these regulations are issued by
the Sccrctary of the Interior,
not by the Burecaues The Com-
missioner of Indian Affairs has
no gencral authority to issue
such regul=tionse"

13, ", ¢ & no regulations of
this character [relating to
irrigation, cutting timber,
spending moncy, etce] provide
for a eriminal penalty of fine
or imprisonment, « + o 2nd the
bill obviously is not intended
and could no% conceivably be
construed to authorize arrests
for violating regulations of
that types"

1. "Mr, Cohcn said that the
Commissioner of Indian Affairs
claims a plenary power to con-
trol the senduct of all Indians,
on or oft Indian reservations,
and that the power is claimed
under a recent Solicitorts
riling, Both statements are

-h—
The Actual Facts

More Indian Burcau "double talka" HeR.6035 ex-
pressly authorizes "searches and seizures" for
violations of regulations. If this were only ine
tended to authorize those searches and seizures
which can be made under present law, why would the
Bureau be asking for new legislation? If no
searchcs and seizures can be lawfully made under
present law, why are Bureau employees now making
such searches and seizures? And if Bureau em-
ployecs pay no attention to the limitations of
existing law, why assume that they will pay more
attention to obscure limitations in a new law?

Another Bureau quibble, Commissicnecrs have been
issuing regulations (with the aporoval of the In-
terior Department) for more than 100 years, There
are now more than 2200 such regulntions collectéd
in Volume 25 of the Code of Federal Regulations,
Recently even Area Dircctors have becn issuing
regulations purporting to deprive indigent In-
dians of the right to use their own irrigation
ditches - subsequently repudiated by the Secretary
of the Interior,

Numerous Bureau regulations on the subjccts mens
tioned expressly provide for criminal penalties,
Cege, Scctions 161,53 (30 days for unauthorized
use of tribal property); 16146l (3 months for non-
support); 161477NH (60 days hard labor for intro-
ducing livestock yithout Indian Bureau permis-
sion)t 161.78NH;*161,81NH (6 months hard labor
for building a fence without superintendent?s
permission); 161,82NH (3 months hard labor for
violation of greszing regulations)s; 161,83NH (3
months hard labor for grazing livestock without
permission); 181.86NH (60 days hard labor for
trespass on administration grounds), (The last §
presently apply only to about 75,000 Navajo and
Hopi Indians,)

On Dece 1lii, 1950, more than 25 Indian tribes,

through their various attorneys, in conjunction-
with the Assogiation on American Indian Affairs,
argued that Commissioner Myer!s attempts to con-
trol the conduct of tribal attorneys were uncon-
stitutional,

On June 22, 1951, the Solicitor of the Interior
rejected this argument on the ground that Cone

# (6 months hard labor for, refusa

"range %a38g888£%r%1§85n)



The Indian Bureau Says

unqualifiedly false., The Com-

missioner claims no such power,

he expressly denies the exis-
tence of such power, and he
would strongly oppose any pro-
posal to confer such power on
himg"

15, "Mr, Cohen said that the
bill would give the Bureau
the power to enforce illegal
and unconstitutional regu-
lations. As an attorney, lir,
Cohen must know that this is
not true, It is a well
settled principle of our
legal system that no act of
Congress can authorize the
enforcement of an uncon-
stitutional regulation,"

16, "Mr, Cohen said that the
bill is part of a new program
to reduce Indians to the con-
dition of prisoners of the
Bureau, He also stated that
the bill would apply to In-
dians 'the same coercive
measures' that were applied
during wartime to American

w B &
The Actual Facts

gress had a "plenary power. . » over the prooerty
and affairs of Indian tribes,"

The Solicitor'!s argument was recited by Commisw
sioner Myer on July 25, 1951, at a meeting of the
National Congress of American Indians, in support
of his own claim to this "plenary power" in his
handling of tribal contracts,

Cn January L, 1951, a representative of the Ameri-
can Bar Association, testifying before Secretary
Chapman, referring to the Solicitor!s opinion on
which Commissioner Myer relied, declared:

"This statement when read in conjunction with
the Pyramid Lake Paiute decision indicates such
a decided predisposition to adminisfrative ab=-
solutism as to be somewhat alarming,

"+ » o the Solicitor is wrong in our judgment
when he refers to the reasons as being those
which he, the Secretary, deems to be properly
relatede

"The only limitation on the Secretaryts action,
according to the Solicitor, would be the
Secretaryts own sense of self-restraint, The
committee doesn't believe that the Congress in-
tended the Secretary of the Interior to have
that power,"

After hearing both sides of the question, Secretary
Chapman rejected the position taken by his Come
missioner of Indian Affairs, The New York Times
reports, however, that Commissioner lfyer seems un-
willing to accept this over-ruling,

More Bureau quibbling, When an Indian is shot or
throm into an Agency jail without a warrant for
violating a Bureau regulation, and has no lawyer to
defend his rights, what practical difference does
it make to him whether the regulation under which
he is imprisoned is constitutional or uncone
stitutional? When Mr. Myer was in charge of
Japanese detention camps, he kept thousands of
loyul American citizens of Japanese ancestry behind
barbed wire, The United States Supreme Court later
said this was illegal, But even the U.S. Supreme
Court canot restore the lost years of a mants life,

Judge Denman, speaking for the Circuit Court of Ap-
peals in the 9th Circuit, in the case of Acheson

s Murlkami, 176 Fed., (2d) 953, said that con-
ditions in the Tule Lake Center under Mre Myerts
administration were

"in major respects as degrading as those of a
penitentlany, and in important respects, worse
than in any Federal penitentiary,"



The Indisn Bureau Says

citizens of Japanese descent
in Var Relocation Authority
'concentration camps.! Both
of these related statements

in the memorandum are com-
pletely without foundation
in fact., Nothing in the

proposed bill would remotely
affect the right of any In-

dian to reside where he
wishes or to travel as
freely as any other citi-
zen, As far as the War
Relocation Authority Pro-
gram is concerned, the
foremost objective of TRA
from its earliest days

was to take the evacuated
Japanese-Americans out of
the institutional environ-
ment into which they had
been plunged by military
orders and to restore them
as rapidly as possible to
ordinary American communi-
tiese"

—6—
The Actual Facts

In the case of Ex Parte Endo, 323 U,S, 288, the
United States Supreme Court unanimously held that the
regulations promulgated by the Director of the VWar
Relocation Authority requiring an admittedly loyal
citizen to stay in the Relocation Centers of the
Authority until granted leave by this Agency were
not authorized by any act of Congress or any order
of the President. Justice Douglns, speaking for the
Court, characterized Mr. Myert!s activity as "dis=
criminatory" and unauthorized. Justice Roberts ex-
pressed the further opinion that such action was un-
constitutional, Justice Murphy's concurring opinion
declared:

"detention in Relocation Centers of persons of
Japanese ancestry regardless of loyalty is not
only unauthorized by Congress or the Executive
but is another example of the unconstitutional
resort to racism inherent in the entire evacu-
ation program," .

Dillon Myer is still defending this illegal program,’
condemned by the Supreme Court, as a "programe « o

to restore them as rapidly as possible to ordinary
American communitiese" Indians object to being the
victims of any similar program,

It should be noted, however, that even Japanese enemy
aliens in these camps had the right to hire counsél
of their own choosing without Mr. Myert!s approval,
Because they were free to hire counsel of their owmn
choice wi thout the consent of the administrator A
whose regulations they were challenging, the victims
of WRA illegalities were able to secure judicial cor-

rection or redress . for what has b characterized
competent ang ﬁisgntereste% crg%gcs as

(11 Wi - : s Vo N atow. U ”
MorEing T s e Haraee o lags aine, ‘Supbs 19085 ot
Rostow, "Japanese-fmerican Cases - A Disaster" (1945)
5L Yale Law Jour, 489; Sen., Doc. 96, 78th Conge,
1st sess, 1920 (1943); Note (1943) 11 Geo. Wash. Le
Rev,. 182; N, Dembitz, "Racial Discrimination and

the Military Judgment" (19L5) L5 Col. Law Rev, 1753
Konvitz, "The Alien and the Asiatic in American

Law" (19L6) 25L=279).

Indians do not enjoy the prospect of being the vic-
tims of "America's Worst Peace Time Mistakes," Many
Indians have read and strongly share the views ex-

pressed by the distinguished Congressman-at-Large wr,
Bendcr, "fror. Conmigsioner Myerts ovm State of Chio:

"% 3¢ 3% I have heard the comments of the chairman
as well as the members of the subcommittee ard
those not on the subcommittee raising particular
ned with the Bureau of Indian Affairs and the
manner in which it is being conducted, Well, I
asked the question of one of my colleagues here as
to who the Administrator of this Bureau was and T
was informed that it was a gentleman by the name of
Dillon Myer. And, I said, I can now understand
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originally
17, "The bill was written/by
the Burcauts special officer
in charge of law enforcement
activities, who is himself
a Cherokec Indinnet

- 18. "Altogcther it must have
been reviewed by at least a
dozen highly responsible of=-
ficials of the Government.
Yet not one of these re-
viewers found in the bill
the sinister effects and
purposes which Mr. Cohen
attributes to it "

19. "Morcover, if Mr. Cohen
were genuinely concerned

about the effects of the bill,

he could easily and proverly

have registecred his misgivings

either with thc Department or
the Burcau,'

20. "Indian tribes that have
retained him as their at-
torney. « o have a right to
expect from him fair !
and sourd legal analyses

-T =
The Actual Facts

why you are having difficulty with the administration
of that Burcau; why you are dissatisfied. Is he not
the same gentleman who handled the Japanese detention
camps and did not the military police testify that
they had more trouble with him than they had with all
the Japanese combined? 1Is not this the same Dillon
Myer who bungled the housing business? Is he not the
same gentleman who was in charge of this inter-Ameri-
cm relations program and made a mess of that?

"I am not suggesting corruption or graft, However,I
am not only suggesting but I am charging gross incom-
petence and mismanagement of this Burcau. His past
performance is a guarantee of inefficiency hereoh
[Conge Rece, April 25, 1951, p. LL88)

In the light of these public comments by distin-
guished judges and members of Congress, the words to
which Commissioner Myer now objects scem rather
restrainedg

This is an irrelevant dodge, The draftsman of this
bill was not working for the Cherckee Tribe., He was
working under Commissioner Myer.

Actually, at least three employees of the Intérior °
Department objected to the broad scope of this billy,
but their objections were overruled. One of the
objectors thercafter resigned,

The genuineness of Mr. Cohen's concern may be
measured by the fact that he has been registering his
"misgivings" about this sort of legislation with In-
terior Department officials since 193, His views on
this particular bill were promptly communicated to
high officials of the Intcrior Department at about
the same time they were communicated to clients, It
must be remambered that these bills had been intro-
duced into Congress without giving Indian tribes or
Indian welfare organizations any prior opportunity to
discuss them or even to see them., Mr, Cohen had had
enough experience interprecting legislation and teache
ing law school classes in legislative drafting to know
what S.2543 mecant when he read it. There was no need
to ask the 1légal advice of Commissioner Myer, who is
not a lawyere

Judging by the number of times the Indian Buremu has
been overruled by the Interior Dept.and the courts in
recent years, and judging by the million dollar
swindles of Indian property which have been condoned
by the Bureau and have been recently exposed by
tribal attorneys, it would scem that Indians are
better judges than the Commissioner of Indian Affairs
of the quality of the legal services they pay fore
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N :?9ther than
'propaganda diatribes,!"

21, "Qur first reports in-
dicate clearly that many
Indians have been
frightened by the Cohen
memorandums

- 8 - The Actual Facts

The Commissioner has not-yet

/learned the lesson that the American Bar Association”
and the Secretary of the Interior tried to teach him,
that he is the worst possible judge of the legal
ability of his adversariest attorneys. But the Com-
missioner's lack of legal skill may be compensated by
his experience with "propaganda diatribes." For many
months Commissioner Myer has been distributing thou-
sands of pages of "propaganda diatribes" at Govefnment
expense, attacking Indians who disagree with him,
their attorneys, and even his own superior officers,
Prior to his tenure as Commissioner of Indian Affairs-
he was found guilty, after an extensive investigation,
of maintainingW"storerooms. . « replete with 'propagmda
material! to influence passage of public housing legis—~
lation., This, despite the fact that sec., 201 of Title
18, U.S. Code specifically provides criminal penalties
for the use of appropriate funds to influence legis-
lation," [Statement by the Chairman of the Subcom-
mittee on Government Operations of the House Appro-
priations Committee, Mr. Jensen, on June 11, 19h7]
Of Mr. Myer'!s more recent propaganda activities,
Senator Chavez has said:

"I do not think it is the business of the Indian
Bureau to participate in matters of that nature,
That is up to the individuals in the individual
communities, I do not blame the Indians for re-
senting that kind of activity," [Senate Com-
mittee Hearings on 1952-Interior Department
Appropriations, ps, 2200]

Commissioner Myer is mistaken in thinking that Indians
are "frighteneds" They don't frighten that easily.
An increasing number of tribes now keep ashington
watchdogs trained to bark when trespassers threaten
Indian rights, These tribes are not frightened when
they hear the watchdog barking. They know what needs
to be done to block the efforts of the Commissioner to
deprive them of independent legal counsel, to inject
himself into the confidential relationship between an
Indian and his attorney, to strip tribal councils of
their power over lands and funds, to use Federal
credit funds as a whip to beat down criticism of waste
and corruption, to keep Indian delegates from coming
to Washington with their grievances, to initiate
drastic new legislative proposals (such as H.R,6035)
without consulting the Indians first, to defeat oub-
standing Indian claims, and to drive out of the Indian
Service devoted friends of the Indian and replace them
by administrators whose only qualification is experi-
ence in handling prisoners. Indians are not
"frightened." They know that they have defeated Mr.
Myer on his attorney regulations, his irrigation regu-
lations, his "credit freezes", and dozens of other
issues, and they confidently expect to defeat him



“0 -
The Actual Facts

again on his effort to get the vower to arrest In-
dians who defy his orders, In that struggle Indians
are proud to have the »nromised support of many llem-
bers of Congress who care for the protection of In-
dian rights and have pledged their opposition, at
the proper time, to the pending measure, Indians
are further heartened by the support that they are
receiving from meny individuals and organizations -
that rallied to their defense on earlier occasions,
when their rights were in jeopardy and helped to win
enduring victories,

Conclusion

The important question before Congress is a question that affects the rights and
the liberty of every Indian in the United States. The question is a simple one:

"Should Indians be subject to arrest without warrant by the Indian
Bureau when they refuse to obey Indian Bureau regulations?"

Congress is now passing on that and will give much weight to expressions of public
opinion on that question,

Indians who are concerned with this issue will not be swayed by scurrilous personal
attacks, If the proposed bill becomes law, the chances are that it will affect
the lives of hundreds of thousands of Indians not yet born, and will stand on the
statute books long after Dillon Myer and Felix Cohen have passed on., The'last time
that kind of legislation was nassed was in 1858, and it took until May 18, 193L

to get that legislation repealed,

Your watchdog has done his barking, now. The rest is up to you,

FQS.C.
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