INTRODUCTION
TO ALBANIAN PROPERTY LAW

Similarities and differences
between the Albanian and Italian Legal Systems

edited by

CarLo VENDITTI, RAFFAELE P1icarRo, DENARD VESHI

AL
@) {
fd S
ORNA Y

r| SV==

Edizioni Scientifiche Italiane




This book is patrocinated:

Albanian Chamber of Advocacy
The Albanian Chamber of Advocacy has the status of legal person, and ex-
ercises its activity independently from the state, while its main responsibil-

ity is the regulation and oversight of the practice of the legal profession in
the Republic of Albania.

DHOMA E AVOKATISE
I SHQIPERISE

ALBANEAN CHAMBER OF ADVOCACY

BRI \Vith the support of the
Sldlae Erasmus+ Programme
Wi of the European Union

Vexprrr, Carlo; Prcaro, Raffacle; Vesti, Denard (edited by)
Introduction to Albanian Property Law

Similarities and differences between the Albanian and Italian Legal Systems
Collana del Dipartimento di Giurisprudenza

dell’Universita degli Studi della Campania Luigi Vanvitelli

Studi, 14

Napoli: Edizioni Scientifiche Italiane, 2021

pp. VIII+288; 24 cm

ISBN 978-88-495-4536-4

© 2021 by Edizioni Scientifiche Italiane s.p.a.
80121 Napoli, via Chiatamone 7

Internet: www.edizioniesi.it
E-mail: info@edizioniesi.it

I diritt di traduzione, riproduzione e adattamento totale o parziale e con qualsiasi mezzo
(compresi i microfilm e le copie fotostatiche) sono riservati per tutti 1 Paesi.

Fotocopie per uso personale del lettore possono essere effettuate nei limiti del 15% di cia-
scun volume/fascicolo di periodico dietro pagamento alla stax del compenso previsto dal-
Part. 68, comma 4 della legge 22 aprile 1941, n. 633 ovvero dall’accordo stipulato tra SIAE,
AIE, SNS € CNA, CONFARTIGIANATO, CASA, CLAAI, CONFCOMMERGIO, CONFESERCENTI il 18 di-
cembre 2000.




Table of contents

Introduction, CARLO VENDITTI

Cuaprter 1 - The Meaning and Content of the Right to Prop-
erty, Fiona KuQl, ENKELEJDA Koxka

I. Introduction
II. The Meaning of the Right to Property
111 The Characteristics of Ownership
IV. The Elements of ownership
1. The Subject of Ownership
2. The Rights of the Owner
3. The Limitations of Ownership
i The Limitations of Ownership for Public Interest: Expropri-
ation
ii. The Limitations of Ownership for Public Interest: Temporary
Possession
i The Limitations of Ownership for Private Interest: the Case of
Good Neighbor Relations
V. Conclusion

Cuarrer 11 - Classification of Goods, RAFFAELE PICARO

1. Introduction
IL. Movable and Immovable Goods
1. The Importance of this Classification
2. Registration of Immovable Goods
I1I. Main and Accessory Goods
IV. Goods defined Individually and Goods defined in Category
V. Divisible and Indivisible Goods
VI Goods Free Inside and Outside Civil Circulation
VIL Consumable and Inconsumable Goods
VIIL Public Goods and Private Goods
IX. Tangible Goods and Immaterial Goods
X. Simple Goods and the Universality of Goods
XI. Conclusion

12
14
15
16
20

© Edizioni Scientifiche Italiane ISBN 978-88-495-4536-4




VI

I

IL

Iv.

V.

VL

{ VIL

VIIL
IX.

X.
XI.
XII.
XIIL

| .
| 1L

III.
V.

TABLE OF CONTENTS

CHAPTER 111 - Ownership Acquisition, CARLO VENDITTI
L

Introduction

Ownership Acquisition by Contract

Ownership Acquisition by Inheritance

Ownership Acquisition in Good Faith of Movable Goods

Ownership Acquisition through Gaining Prescription (Usucapio)

Ownership Acquisition for Goods Without an Owner

Ownership Acquisition by Unification

1. Acquisition of Ownership by Accessio of Movable with Immoy-
able Goods

2. Ownership Acquisition by Accessio Between Movable Goods

3. Ownership Acquisition by Accessio Between Immovable Goods

Ownership Acquisition by Elaboration

Ownership Acquisition of Lost and Found Goods

1. Acquisition of Ownership for Goods Found

2. Acquisition of Ownership of Treasures

3. Acquisition of Ownership of Goods with Cultural Value

Ownership Acquisition through Invasion

Ownership Acquisition over of the Fruits of an Object

Loss of Ownership

Conclusion

CHAPTER IV - Servitudes of people, Emia Hoxua, Basukim
Kuka, DENARD VESHI

Introduction

Usufruct

1. Rights and Obligations of the Usufructuary
2. Rights and Obligations of the Naked Owner
3. Termination of the Usufruct

Use and Inhabitation

Conclusion

CHAPTER V - Servitudes of things, XHESIKA SERJANI, REA Ajazi,
DENARD VEsHI

‘ T
‘ 1L
11L
IV,

V.
VL

ISBN 978-88-495-4536-4

Introduction

Servitudes of Things: General Principles and their Classification
The Creation of Praedial Servitudes

Legal Praedial Servitudes

1. Natural Praedial Servitudes

2. Legal Praedial Servitudes in a Narrow Sense

Ternination of Praedial Servitudes

Conclusion

103
105
109
115
117
120
123

125
128
132
136
136
139
145
147

© Edizioni Scientifiche Italiane




|

TABLE OF CONTENTS VII
CuarTer VI - Co-ownership, Maxsim R. Haxhia
I. Introduction 149
II. Motives of Co-Ownership 153
[II. Co-Ownership by Defined Shares: the Rights and Obligations of the
Co-Owners 155
IV. Co-Ownership by Defined Shares: the Administration of the Joint
Object 159
V. Co-Ownership by Defined Shares: the Right of First Refusal and the
Right of the Creditors 160
VI. Co-Ownership by Defined Shares: the Division of the Joint Object 165
VII. Co-Ownership in its Entirety: Obligatory Co-Ownership 170
1. Obligatory Co-Ownership: The Administration of Joint Goods 172
2. Obligatory Co-Ownership: The Rights and Obligations of Co-
Owners 176
VIII. Co-Ownership in Its Entirety: Co-Ownership between the Members
of an Agricultural Family 178
IX. Co-Ownership in Its Entirety: Community Property 180
X. Conclusion 185
CuarTER VII - Possession, ENIDA Rraray
I. Introduction 187
I1. The Meaning of Possession 187
III. The Types of Possession 190
IV. The Means of Possession Acquisition 192
V. The Protection of Possession 194
VI. Conclusion 197
Cuarter VIII - Protection of Property, ERVIN PUPE
L. Introduction 199
II. The Meaning and the Importance of the Right to Property 200
III. The Lawsuit for Demanding an Object 202
IV. The Denying Lawsuit 208
V. The Denouncement of New Labor Construction and Possible Dam-
ages 211
VI. The Lawsuit to Clarify Boundaries 215
VII. Conclusion 216
Conclusions, DENARD VESHI 219
ANNEX 1, Similarities between Book II of the Albanian Civil Code
of 1994 and Book I11 of the Italian Civil Code of 1942, CARLO
VENDITTI, RAFFAELE P1carRo, DENARD VESHI 225
© Edizioni Scientifiche Italiane ISBN 978-88-495-4536-4




VIII

ANNEX 2, Similarities between Roman Legal Concepts and the
Albanian Property Law, CARLO VENDITTI, RAFFAELE PICARO,

ErvIN Pure 235
ANNEX 3, Albanian Civil Code - Book II - English version,

CARLO VENDITTI, RAFFAELE Prcaro, ErvIN PuPE 243
Note on the Editors and the Authors 281

ISBN 978-88-495-4536-4 © Edizioni Scientifiche Italiane




Introduction

CarLO VENDITTI

Albania is one of the Balkans® countries that aims to join the
European Union. Albania became an independent nation on No-
vember 284, 1912.

In 1928, the Albanian Parliament proclaimed Ahmet Zogu as
the first Albanian King. Immediately, different parliamentarian
commissions began with the preparation of various codes; among
them, the most important code was the one codifying the rules
of different legal transactions between private entities. The first
Albanian Civil Code entered into force on April 1%, 1929. This
is the first Albanian secular Civil Code.! The need for the se-
cularization of the civil legislation was seen as so important that
the Civil Code was voted en block by almost all the Albanian
deputies.? The code underlined the social changes® since the Ot-
toman rules were considered obsolete and inconsistent.* Indeed,
the Special Commission which was composed of five members
recognized that legal transactions between private citizens could

" Olldashi, Enkeleda. “Codification and Legal Sources in the Albanian Legal
System: Comparative Approach to Legal Systems”. Academicus International Sci-
entific Journal 9.17 (2018): 36-45.

2 The only two deputies that did not approve the Albanian Civil Code of
1928 were: Kole” Mjeda and Zef Gera.

? Sinanaj, Danja. “Eurocodification of the Legal Framework in Albania dur-
ing King’s Zog Monarchy (With a Special Attention to the Civil Code)”. AN-
GLISTICUM. Journal of the Association-Institute for English Language and
American Studies 4.6 (2015): 71-77.

* Boglia, Cristina. “The New Albanian Act on Business Associations: On-
going Legal Reforms in Commercial and Private Law”. Review of Central and
East European Law 20 (1994): 657.
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2 INTRODUCTION

nolt be ruled by the current legal framework based on Ottoman
rules.®

The parliamentary commission had the obligation to draft the
first secular Albanian Civil Code. In 1928, the members of the
Special Commission had to choose between the Civil Codes in
the German-speaking countries — the Biirgerliches Gesetzbuch
(BGB) of 1990 in Germany or the Schweizerisches Zivilgeset-
zbuch (ZGB) of 1907 in Switzerland - or the Romance-speak-
ing countries as the Napoleonian Code Civil of 1804 in France
or the Codice Civile (Codice Pisanelli) of 1865 in Italy.

The commission decided to draft the Albanian Civil Code
of 1929 based on the Napoleonian Code Civil of 1804; from
now on, the Civil Code Zogu 1.

The authors propose several reasons regarding this decision.
First, and most importantly, the rules of the Code Crvil of 1804
are easier to understand compared to the BGB,¢ without leaving
excessive space for legal interpretation. Second, the administrative
division of Germany or Switzerland into States (Bundeslinder or
Kantone) was considered inappropriate compared to the unified
centralized country as Albania.” On the contrary, the French rev-
olution established the principle of equality, which could be bet-
ter achieved through a centralized country? This principle was
also considered important in the 1920s when Albania was a new
State aiming to achieve equal treatment of all citizens. Third, the
Code Crvil of 1804 had a judicial tradition of more than a cen-
tury and was a reference model in other countries as well, such
as Italy, Spain, Portugal, and Romania.” Fourth, the Commission

> AQSH, E 146, V. 1928, D. 87, fl. 76.

¢ Vranken, Martin. Fundamentals of European civil law. Vol. 41. Federation
Press, 2010.

7 Olldashi, E., note 1.

8 Heringa, Aalt Willem, and Philipp Kiiver. “Constitutions compared. An in-
troduction to comparative constitutional law”. lus Commune Europaeum 104
(2012).

? Blanc-Jouvan, Xavier. “Worldwide influence of the French Civil Code of
1804, on the occasion of its bicentennial celebration”. (2004).
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INTRODUCTION 3

considered the provisions on the interpretation and application of
the laws based on the Italian Codice Pisanelli of 1865,° which
was modeled after the Napoleonian Code Civil. Fifth, Albania
had close political and economic relations with the Kingdom of
Italy, where the Napoleonian Code Civil was also the model of
the Codice Civile (Codice Pisanelli) implemented in 1865."

The Albanian Civil Code of 1929 was based on the French
Civil Code of 1804. Although this is the first secular Albanian
piece of legislation ruling legal transactions between private en-
tities, it should be stated that the code was born “old”,"? since
the social conditions after WWT were different from the ending
of the eighteenth century. This code did not significantly affect
the land ownership system dominated by the “siflig” land tenure
system, which was typical of the Ottoman empire. After inde-
pendence, ownership of the majority of the land in Albania was
mainly controlled by five important families.”® This meant that
3% of the population owned 27% of the land.™

During the Second World War, the Albanian Communist Party
played an important role. In January 1946, this party then took
control of the country and its leadership continued until the end
of the 1980s. Curiously though, the law called Civil Code was
not published until 1982. This code was based on USSR Funda-
mentals of Civil Legislation of 1961 which was inspired by the
Biirgerliches Gesetzbuch (BGB) of 1900. As a result, the code in
1929 was based upon the French Civil Code, while in 1982, Al-
banian legislators were inspired by the German approach.’ Dur-
ing the Communist period, the concept of private property, as

10 Olldashi, E., note 1.

" Boglia, C., note 4.

2 Stolker, C.J.J.M. “Drafting a new Civil Code for Albania-Some personal
experiences contrasted with the World Bank’s Initial lessons”. (1997).

' Xhamara, Idriz. “Land Reform in Albania and Its Macroeconomic and So-
cial Impacts”. Unpublished Report, Ministry of Agriculture and Food, Tirana, Al-
bania (1995).

" Civici, A. iLa Question FoncieAre Dans La Restructuration De L’Economie
Agricole En Albaniei, Universitel de I’Agriculture, Tirana, Albania (1994).

% Stolker, C., note 12.
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4 INTRODUCTION

it is known today, was used only in the case of international
commerce or in the case of consumable goods.

In 1991, with the collapse of the Communist regime, Alba-
nia changed its own constitution by recognizing private pro-
perty. While the constitution of 1976 recognizes only “personal
property” (Article 23),' the constitution of 1991 underlined the
importance of private property. The current constitution of 1998
also guarantees the right to private property (Article 41).7

After the collapse of Communism and the promulgation of
the first democratic constitution in 1991, a Task Force in 1993
comprised of Albanian and foreign experts was formed. The
group was coordinated by Mr. Markus Jaeger.”® However, im-
portant members of this Committee included the Italian pro-
fessor Gianmaria Ajani and the French professor Georges
Wiederkehr. The team could consider different documents and
codes from other countries: such as the Italian Civil Code, the
Swiss Civil Code in an Italian translation, the French Ciyil Code,
the new Dutch Civil Code in French and English translations,
the Communist Civil Code of 1982, and the IMF draft pre-
pared by the Ttalian professor Ajani.!

Surprisingly, in less than a year of intensive work, the Com-
mittee was able to present a draft of the Civil Code of 1994,%
which reflected the new democratic principles established after
the communist collapse. Nevertheless, due to the rush of its com-
pletion, in addition to several internal or external problems re-
garding the Task Force, the code contains internal contradictions.

** Personal properties are: income from work and other lawful sources,
dwelling houses and other objects which serve to meet personal and family ma-
terial and cultural needs. (Article 23, Section 2)

7 The right of private property is guaranteed (Article 41, Section 1)

" Currently, Mr. Markus Jaeger Head of Independent Human Rights Bod-
ies Division chez Council of Europe. He joined the Council of Europe in 1989.

" Ajani G., Codification of civil law Albania, speech held in Leiden August
1993; I., Il diritto italiano in Albania. Annuario di diritto comparato e di studi
legislativi, vol. 5, Edizioni Scientifiche Italiane, Napoli (2014).

# Feldbrugge, Ferdinand Joseph Maria, ed. Review of Central and East Eu-
ropean Law. Martinus Nijhoff Publishers, 1992.

ISBN 978-88-495-4536-4 © Ediziom Scientifiche Italiane




INTRODUCTION 5

In the current Albanian, Italian, or English literature there is
no scientific contribution that examines the development of the
Albanian law of property by offering a historical overview as
well as by studying the similarities and differences between Ro-
man times and the current Albanian legislation as well as bet-
ween the Albanian and the Italian civil codes of 1942. How-
ever, in 2020, an academic paper published by some of the au-
thors of this monograph scientifically proved the impact of the
Italian civil code of 1942 on the modes of property acquisition.?!
This monograph is based on that, and it attempts to address the
gap in the national and international literature by offering some
aspects for a general critical analysis of the various components
of Albanian property law.

Differently from previous contributions, this is the first mono-
graph exploring Albanian property law in English. In addition,
its novelty rests on the fact that it identifies the rules of the Al-
banian Civil Codes of 1929 and of 1982 that regulate the vari-
ous legal institutional parts of the property law.

Thus, this research aspires to demonstrate the similarities be-
tween the Albanian Civil Codes of 1929 and 1994. Moreover,
an original part of this study is the identification of the Italian
rules of 1942 that are incorporated, sometimes word by word,
in the current Albanian civil code of 1994. In other words, it
suggests that the law of property could be a “neutral” or “nat-
ural” law, better to say a fundamental right, that can be as well
based on foreign law.

Indeed, this monograph will show that the various compo-
nents of the property law are similar to the principles already
established in Roman times. These principles, therefore, are con-
firmed as a unifying factor of European law.

# Venditti C., et al,, The Transformation of Right to Property in the Post-
Communist Period in Albania: The Impact of the Italian Civil Code in the Ways
of Acquisition of Ownership in the Albanian Civil Code of 1994. Osservatorio
del Diritto Civile e Commerciale, 1/2020, 391-414,
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6 INTRODUCTION

Many of these principles were also codified in the Albanian
Civil Codes of 1929 and 1994.

In this monograph, the comparison with the Italian Civil
Code of 1942 has arose from five particular reasons. First, the
Task Force had five different Codes (Italian, Swiss, French,
Dutch, and German) as a model of reference. Within them, two
were also written in Italian (Italian Civil Code, of course, and
Swiss Civil Code). Second, Italy is significant part of the Ro-
mance tradition and the first Albanian secular code, like the Ital-
ian Civil Code of 1865, was based on the Napoleonic Civil
Code. Third, Italy and Albania have had a common and long
socio-cultural tradition that today is going on. Fourth, in 2020,
an academic research paper scientifically illustrated that the Ita-
lian Civil Code of 1942 had an heavy impact on big part of
Book II of the Albanian law of property.? Fifth, the team of
this project is comprised of Italian and Albanian scholars ex-
perts in the respective legal systems.

This monograph is divided into eight main parts. Each chap-
ter focuses on a particular topic by exploring the similarities and
differences between the current code and the Roman principles as
well as the rules established in the Civil Codes of 1929 and 1982.

In addition, this monograph draws parallels with the Italian
rules since Book II of the Albanian Civil Code of 1994 is sub-
stantially based on Book III of the Italian Civil Code of 1942.

Furthermore, the conclusions summarize the similanties be-
tween them by examining the concrete Albanian and Italian rules.

For convenience, in the Annex 3, the Book II of the Al-
banian Civil Code of 1994 is made available through unofficial
English transcript checked by the Albanian part of the team for
the compliance with Albanian official law text.

The concise writing style is mainly conceived for the Uni-
versity law students which are interested in legal text analysis
and in understanding of fundamentals principles included in the
current legal rules.

2 Ibid.
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