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New Directions in the Ethics and
Politics of Speech

This book features new perspectives on the ethics and politics of free
speech. Contributors draw on insights from philosophy, psychology,
political theory, journalism, literature, and history to respond to press-
ing problems involving free speech in liberal societies.

Recent years have seen an explosion of academic interest in these topics.
However, most recent work has focused on constitutional protections
for free speech and on issues related to academic freedom and campus
politics. The chapters in this volume set their sights more broadly on the
non-state problems that we collectively face in attempting to realize a
healthy environment for free discourse. The volume’s contributors share
the assumption that threats to free speech do not come exclusively from
state sources or bad actors, but from ordinary strategic situations in
which all may be acting in good faith. Contributors take seriously the
idea that our current cultural moment provides plenty of reason to be
concerned about our intellectual climate and offer new insights for how
to make things better.

New Directions in the Ethics and Politics of Speech will be of inter-
est to researchers and students working in ethics, political philosophy,
social theory, and law.

J.P. Messina received his PhD in Philosophy from the University of
California, San Diego, in 2018. He is currently Assistant Professor of
Philosophy at Purdue University. His research investigates conceptions
of freedom across philosophical contexts. His book, Private Censorship,
is forthcoming with Oxford University Press.
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1 New Directions

J.P. Messina'

If there is such a thing as the public imagination, it has been recently
preoccupied with questions of free speech. Spirited disputes about the
wisdom of social pressure campaigns designed to hold speakers account-
able for bad or dangerous speech have become a prominent fixture of
our public lives. Worries about the role of social media platforms in
amplifying polarizing incivility and misinformation reached a fever-
pitch during the recent COVID-19 pandemic. As the same platforms
have rushed to more strictly moderate content in response, their efforts
have raised concerns about corporate censorship afresh. Additionally
questions about the rise of social media for the prospects of the brand
of professional journalism integral to our epistemic environment are
increasingly prevalent given the ways in which they upset traditional
funding models for journalism. Recent legislative efforts to ban critical
race theory in public schools (including public universities) have only
fanned the flames, reraising questions about legislative control over cur-
ricula and state funding for educational institutions.

Far from having easy answers, these issues are as polarizing as any
in public life. It is therefore encouraging that scholars across disciplines
have spent decades investigating the nature of speech, the limits and
foundations of speech rights, and the effects of speech. They have asked
(and variously answered) questions like:

e Is the distinction between speech and action sustainable in the view
of the many things that we do with words??

e Supposing there is a meaningful category of speech, what makes that
category special, such that we should protect it in our constitutions??

e Is there a meaningful category of hate speech and is it wise to legis-
late against it?*

e What is the role of diversity in reaching the truth?’

e Do speech restrictions or laissez-faire result in a better epistemic
environment?®

e  What is distinctive about discriminatory speech, and in what ways
can it frustrate its targets’ ability to speak freely?”

DOI: 10.4324/9781003240785-1
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e  What are slurs and how are they distinct from other kinds of bad
speech?8

More recently, a perceived shift in campus politics has brought with it
an intense interest in whether and how free speech is central to higher
learning. Scholars have offered treatises aimed at articulating the point
and purpose of the university,” its constitutive norm of academic free-
dom and the various ways in which students and faculty activism either
threaten or enact the same norm.!

These research programs have paid substantial dividends: we better
understand not only the foundations of our commitment to free speech
principles, but also the degree to which these foundations might license
restrictions on speech not currently allowed by law. We better under-
stand the long-term cultural dangers of allowing the loudest among us
to determine what gets heard by who, especially on college campuses,
the ostensible purpose of which is to advance our understanding of the
truth. And if we have been long-committed to the importance of aca-
demic freedom, we now better understand its relationship to the kind of
free speech that it is government’s role to protect.!!

Yet, despite these significant payoffs, there remains something of a
gap between the issues that have recently come to interest the public and
the orientation of the scholarship just summarized. To wit, the public’s
interest in the freedom of expression often centers on the ways private
parties (including media conglomerates, individuals, and informal social
norms) can restrict speech, how and whether tax dollars ought to be in
the service of funding institutions perceived to violate liberal neutrality,
and what makes for a healthy environment for free expression. Answers
to questions of this sort are not immediately given by existing scholar-
ship, and yet their urgency is moving legislatures and executives to act in
a way that amounts largely to shooting in the dark.

The mismatch—not of course to be exaggerated'>—between the pub-
lic’s renewed interest in free speech issues and the scholarly treatment
of the same can leave one with the sense that there remains uncharted
terrain. There are, in other words, further areas in which scholarly
inquiry promises to shed light on matters important to the public and
to our collective legal lives. Better charting this terrain means address-
ing more diffuse threats to our freedom as speakers and listeners than
anything states do. It means more squarely addressing the ways in which
those outside universities can experience constraints on their freedom
of expression. And that in turn means squarely addressing the role new
technologies, new social expectations, and public emergencies play in
reshaping our duties as speakers and listeners.

It is the aim of this volume to contribute to the small but growing
academic literature that explicitly takes on the issues that make free
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speech a vexing issue to ordinary people living in regimes that, at least
as a legal matter, bar political censorship and protect academic free-
dom. The call for papers was simple: contributors had to address issues
of free speech, but could not take issues of constitutional law or cam-
pus firings and deplatformings as their main focus. Participants were
to take the discussion of speech issues in a new direction. This volume
is the catalogue of their responses. To showcase their achievements,
I’ll spend the rest of this introductory chapter explaining how each
piece takes up the challenge, trying to give a sense of how they hang
together.

Our first essay, “The Possibility and Defensibility of Non-State
Censorship” asks three related questions. First, what is censorship?
Second, who can act as a censor? Is it merely government agents in
their legislative capacities? Or can private parties similarly censor
speech? Finally, is censorship inevitably wrong? After offering a phil-
osophical analysis of censorship, authors Andrew I. and Andrew
J. Cohen argue that, private parties can censor. Not only that, but
much content moderation by social media platforms is rightly thought
to be censorial.

A major mistake in thinking about social media censorship, according
to the authors, is to suppose that social media censorship is necessar-
ily wrong. Instead, Cohen and Cohen argue that much censorship by
intermediaries like Facebook and Twitter is permissible, even if it would
be impermissible for governments to adopt the same kinds of restric-
tions. After all, private property owners generally have weighty rights
to exclude undesired others from the use of their property, whereas
governments lack similar rights. These rights to exclude are weighty—
so weighty that they make non-state censorship permissible, except in
emergency circumstances.

This piece sets the stage for the volume’s broader themes: persons’ rights
need not be violated by the state for complaints about censorship to make
sense. Sometimes, we will have to address our complaints to private par-
ties that might well be acting within their rights. Scholars working on
these issues can help structure existing public debates by clearing up con-
ceptual, empirical, and normative confusion.

In the volume’s second essay, political philosopher Ryan Muldoon
revisits the famous “marketplace of ideas” model for free expression
popularized by the late Supreme Court Justice Oliver Wendell Holmes.
This model, he argues, can help make sense of the idea that free speech
aids us in our search for truth, even when some of what participants
bring to market is false or misleading. Still, even when things are going
as well as can be imagined (and everyone is acting in good faith, attempt-
ing to get at the truth), a single marketplace tends to crowd out diverse
minority voices. When so, we lose out on diversity’s important benefits,
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potentially missing out on important truths not uncovered by the main
conversation.

Unfortunately, the most natural response—drawing on the freedom
of association to foster several smaller minority marketplaces—can lead
to polarization. Smaller communities are subject to sorting pressures
that can result in a lopsided discussion in which only one side of a debate
participates. As these communities hear and present evidence, normal
processes whereby individuals update their credences in response can
lead them to adopt positions that bear little relationship to normative
and empirical reality. Suffice to say, this can lead their members farther
from rather than closer to the truth. It can even lead members to cease
regarding the broader society’s disagreement with the group’s conclu-
sions as evidence against them, resulting in gridlock and compromising
a shared background understanding necessary for adjudicating public
disputes.

It can thus seem that we face an unfortunate choice. We can go in for a
single marketplace model, in which case we tolerate minority voices los-
ing out. Alternatively, we can go in for multiple marketplaces, in which
case we tolerate polarization and the misinformation polarization brings
with it. We can either enjoy freedom of speech and its benefits, or else we
can enjoy freedom of association and its benefits. But we can’t, it seems,
realize all the values that we might antecedently have hoped to realize
in a liberal order. By way of conclusion, Muldoon argues that there are
two ways of enriching the multiple marketplaces model that promise to
resolve this dilemma.

First, if we can encourage representative members of each group to
return to the broader marketplace of ideas to share their findings and
collect feedback, then polarization pressures will ease. More than that,
the broader community can benefit from any ideas developed in smaller
communities that complicate the received views at the time. Second, as
long as individuals belong to many epistemic communities, rather than
just one, they can bring outside perspectives into specialist communities.
When they do so, they will reduce the polarization pressure from within.
While not guaranteed to succeed, Muldoon’s proposals offer a frame-
work for thinking through ways of improving our speech environment
in ways that embrace, rather than eschew, the twin freedoms of expres-
sion and association.

Muldoon’s worries about our environment for discourse are compat-
ible with the assumption that our norms are basically well-calibrated
and that everyone acts in an appropriate manner. The volume’s third
essay, “Don’t Block the Exits,” by contrast, relaxes this assumption.
In this piece, philosophers Brandon Warmke and Justin Tosi build on
their important work on moral grandstanding.!> As they understand it,
grandstanding is the use of moral talk to secure status or reputational
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goods, rather than to get at the bottom of matters of public significance.
Such pursuit of status can come at the expense of our knowledge com-
munities. One way in which this is so, Tosi and Warmke argue, is by
encouraging us to enforce norms that “block the exits.”

We block the exits any time we make it socially costly for others to
change their views. And exit-blocking is widespread. We punish politi-
cians for “flip-flopping;” the non-Emersonians among us often think it
is worse to be inconsistent than wrong; political partisans deploy purity
tests to determine who is entitled to social status within their groups;
and so on. Not content merely to observe and categorize the phenom-
enon of blocking the exits, Tosi and Warmke draw on recent evidence
from experimental psychology to explain it, and resources in moral and
political philosophy to articulate what’s so troubling about it.

Exit-blocking occurs because we are natural status-seekers subject
to pressures from both in- and out-groups. We are often rewarded by
in-groups for chastising outsiders when they finally come to see the
light. Exit-blocking is regrettable because it makes it difficult for people
to change their minds, even when they have been persuaded that they
should do so by what they take to be the better arguments. Blocking
the exits thereby makes it difficult for people to respond rationally to
evidence. And it increases polarization by encouraging people to adopt
ever-more extreme views to stay on the good side of their groups.

But the authors don’t stop with a negative assessment. Instead, they point
out various alternative norms that would improve our discursive environ-
ment. Not only should we refrain from blocking the exits (and instead
embrace people who change their minds), but we should praise individu-
als who disagree with their communities on important issues. Encouraging
such in-group disagreement is likely to reduce internal and external pressure
to conform to a narrow set of acceptable beliefs and improve our ability to
breathe the intellectual air surrounding us. “Don’t Block the Exits” is the
second of three essays centrally concerned with the ways in which our cur-
rent speech environment threatens the realization of intellectual diversity.

Our fourth essay (and the third in this series) asks whether the state
can permissibly fund epistemic institutions (like universities) when they
are intellectually homogeneous. Drawing on results from experimental
psychology, Hrishikesh Joshi argues that homogeneity can compromise
an epistemic institution’s reliability. The evidence suggests that diverse
groups do better than homogeneous ones in solving complex social prob-
lems. The unreliability of homogeneous, partisan institutions explains,
according to Joshi, why it would strike us as inappropriate to fund insti-
tutions like the Heritage Foundation with public monies. By analogy,
insofar as state-funded epistemic institutions (e.g., educational institu-
tions, public broadcasters, and so on) are ideologically homogeneous,
there is a problem with using public monies to fund them.
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After all, the goal of funding epistemic institutions is to help us
uncover the truth, and homogeneous institutions are unsuited to this
goal. Thus, unless such institutions commit to substantially diversifying
their knowledge-seeking and producing teams, there is a prima facie case
that they should be denied tax dollars to fund their operations, at least
insofar as these operations are adjacent to issues of political moment.

Moving beyond narrow questions of deplatforming on college cam-
puses and the limits of academic freedom, Joshi offers a provocative rea-
son for rethinking how state-funded epistemic institutions ought to be
structured in order to better realize those aspects of their missions that
make them worthy of public support in the first place. The implications
of his work go well-beyond the college campus and applies to knowl-
edge-producing institutions more generally.

The previous three essays focusing on diversity are generally optimistic
about initiatives aimed at broadening the conversational tent and includ-
ing more voices in the conversation than might be naturally inclined to
participate. We should undertake special efforts to ensure that the public
conversation is not dominated by any particular ideological group (and
that minority groups have space to flourish independently of the broader
conversation), and we should lower the costs, so far as we can, of chang-
ing one’s mind.

And yet the social position that one occupies can change what it means
to responsibly exercise one’s rights to speak. For ordinary citizens, the best
norm might be one in which each person is encouraged to speak her mind
without fear of sanctions or significant loss of reputation.'* But for those
in positions of power, such as celebrities, athletes, and politicians, more
restraint is arguably called for. And yet there is also an uncontroversial
Samaritan duty to aid others when one is well-positioned to do so. Once
we notice, therefore, that those with relatively bigger platforms are often
uniquely positioned to speak in an impactful way, it appears that celebri-
ties may have special obligations to speak out on important issues.

In the volume’s fifth essay, Chris Surprenant takes on these complex
issues. For Surprenant, the question of when celebrities should speak out
and when they should instead restrain themselves comes down to two
questions.

First, is the celebrity sufficiently well-informed to avoid exacerbating
the problems he or she is trying to alleviate? Second, are the strategic
elements of the celebrity’s speech well-calibrated to induce the desired
effect in the world? When the answers to these questions are yes, celeb-
rities have especially stringent duties to speak out. Because the answers
might well be no, they have especially stringent duties to be cautious
when speaking and to do their due diligence in assessing the effects of
their speech.

The second essay that takes up issues of social standing (and the sixth
in our volume) is offered by Literature Professor Kathryn Lynch. Lynch
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grapples with her difficult (but enlightening) experience revisiting John
Howard Griffin’s once-celebrated Black Like Me 60 years on. Her essay
both motivates and challenges the idea that speaking on certain topics
is reserved for people with certain identities and blocked from others.

Whereas Griffin was lauded in his time for blackening his skin to give
voice to the everyday indignities of being Black in America, his social
experiment would be impossible today. Understanding our contempo-
rary discomfort with Griffin’s exercise reveals a tension between the
negative freedom to be free from censorship and the positive freedom
to have a voice. Lynch argues that working this tension out is crucial
for coming to terms with recent debates over who is entitled to speak
on which topics—questions which are central to the very enterprise of
writing as an exercise in empathy.

Taking up more directly the theme of what it means to deliver on
the positive freedom to speak, medical historian turned journalist Alice
Dreger reflects on her experience organizing a local non-profit outlet
for investigative journalism. In “Democracy without the Government,”
Dreger tells the story of how bringing hard-hitting, non-partisan news to
her local community in East Lansing, Michigan, changed fundamentally
the way citizens engaged with local government. This revitalized her
faith in the watchdog function of journalism.

At the same time, her experience delivering journalism to her com-
munity—first on a volunteer basis, later on a small budget as a non-
profit organization—has convinced her that the same technologies that
threaten the old-guard institutions of journalism can, when properly
wielded, empower ordinary people to take on some of their crucial
work. Dreger’s essay thus provides reason for being optimistic that tech-
nological change has not blocked us from but might in fact enable us to
(re)discover the value of a healthy, diverse, and independent press.

Whereas many of the volume’s earlier essays concern where we are
(and where we’ve come from), political theorist Luke Sheahan is more
centrally interested in where foundational issues on free speech might
go in the future. Sheahan observes that, at least until recently recast by
progressives as a “right-wing value,” free speech has been traditionally
defended as a liberal value. For their part, conservative theorists have
had little good to say about the idea, concerned about the conditions
under which free speech can threaten social stability and precipitate
misguided social change. Recent right-wing attacks on free speech in
schools (e.g., book banning and restrictions on the proliferation of criti-
cal race theory) seem to support the view that conservatives are often no
friends of free speech.

But Sheahan believes that this is a mistake. Not only are there resources
in the conservative tradition for grounding a robust commitment to free
speech, but appealing explicitly to this tradition might motivate contempo-
rary conservatives to see the value in free speech. In turn, this might make
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reactionary assaults on the value of free speech less likely where they’ve
historically enabled repression (and where they continue to do so to this
day). Drawing on conservative theorists like Kirk, Burke, Oakeshott, and
Nisbett, Sheahan explains these arguments and attends carefully to their
limits. This essay suggests that those motivated by our earlier essays to be
concerned about the way our free speech environment is currently consti-
tuted would do well to engage in a kind of coalition-building that crosses
partisan lines. It is, for that reason, a good place to end.

Together, these essays paint a troubling picture for free speech in Western
democracies—even those which strongly protect speech. Individuals act-
ing within their rights and responding rationally to the incentives they
face can act in ways that combine to make speaking openly more diffi-
cult. Insofar as speaking openly is important for realizing the benefits of
a diverse public sphere, this is something we should care about, even if
addressing it requires a different set of tools than we typically associate
with the proper response to censorship.

For all of the worries that the volume raises about where we are, it
also contains insights for moving in better directions going forward. To
do so requires recognizing a truth long touted by critics of laissez-faire
conceptions of free speech: by themselves, strong protections against
state censorship are inadequate for realizing the kind of atmosphere for
expression that is supportive of prized values like autonomy, sound deci-
sion-making, and diversity.

To do better, we need to more squarely recognize our own roles as
enforcers of these norms and even as censors. Though we may be acting
within our rights such that no one may permissibly stop us from exer-
cising this kind of power over others’ speech, rights come with respon-
sibilities, and there remains work to be done in specifying our own
responsibilities with respect to others’ speech. The essays that follow are
but a beginning in supplementing the excellent work already undertaken
to uncover such responsibilities. But the hope is that they will inspire
others to deepen the carving of new terrain.

With gratitude to each contributor, I present eight compelling essays
pressing research on the ethics and politics of speech in new directions.
I hope you enjoy them.

Notes

1 100 N. University Street, Rm. 7105 West Lafayette, IN 47907-2098.

2 E.g., Austin (1962), Schauer (2015), Simpson (2016), Jacobson (2001).

3 E.g., Schauer (1982), Emerson (1964), Cass (1987), Chemerinsky (1985),
Fish (1994), Messina (2020).
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4 E.g., Waldron (2014), Lambe (2004), Howard (2019), Fish (2019), Billing-
ham (2019), Schulzke (2016).

5 E.g., Bruner (2015), Fricker (2011), Kitcher (1990), Muldoon, Borgida,
and Cuffaro (2012), Muldoon (2017), Muldoon (2013), Muldoon (2018b),
Bishop and Simpson (Forthcoming).

6 E.g., Howard (2021), Leiter (2014), Leiter (2022), Sunstein (2021).

7 E.g., Langton (1993), Jacobson (2001), Griinberg (2014), Maitra (2009),
Maitra and McGowan (2012), McGowan (2009, 2014, 2019), McGowan
et al. (2011).

8 E.g., Anderson and Lepore (2013), Ashwell (2016), Bolinger (2017), Liu
(2021), Kirk-Giannini (2019), Popa-Wyatt and Wyatt (2018).

9 E.g., Whittington (2019).

10 10 E.g., Zimmerman (2016), Muldoon (2018a).

11 E.g., Downs and Surprenant (2018), Chemerinsky and Gillman (2018),
Fish (2014), Simpson (2020).

12 After all, these are broad trends and there are exceptions. Psychologists are
studying the effects of online social pressure campaigns and their relation-
ship to polarization. See Bail (2021), Barbera (2015), and Boxell, Gentz-
kow, and Shapiro (2017). Legal scholars have addressed speech restrictions
stemming from employers’ powers over employees (e.g., Estlund 2021) and
have written extensively about internet regulation and its relationship to free
speech (e.g., Candeub 2020; Citron 2021; Kosseff 2019; Volokh 2014, 2021).
Philosophers are beginning to offer comprehensive theories of social punish-
ment and applying them to issues of speech (Radzik 2020; Norlock 2017;
Aly and Sampson 2019). And there is a small but growing literature about
how best to talk to those who believe conspiracy theories (McIntyre 2021)
and how online platforms’ activity can threaten or realize free speech values
(Cobbe 2021; Whitney and Simpson 2019; Brison and Gelber 2019). These
and other developments promise to help guide public debate and reduce the
need for speculation in much the same spirit as this volume does.

13 Tosi and Warmke (2020).

14 Joshi (2021).
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2 The Possibility and Defensibility
of Nonstate “Censorship”

Andrew Coben' and Andrew Cohen?

Whether social media companies (hereafter, SMCs) such as Twitter and
Facebook limit speech is an empirical question. No one disputes that
they do. Whether they “censor” speech is a conceptual question, the
answer to which is a matter of dispute. Whether they may do so is a
moral question, also a matter of dispute. We address both of these latter
questions and illuminate whether it is morally permissible for SMCs to
restrict speech on their platforms. This could be part of a larger argu-
ment, which we do not explicitly offer here, that states ought not to
forbid SMCs from censoring. We do not focus on legal statutes or prec-
edent. We argue that nonstate actors can (as a conceptual matter) and
may (as a moral matter) impede the freedoms of others to express them-
selves. That is, barring rare emergencies, nonstate actors may censor
individuals even when states may not.

We mainly defend our view indirectly. We approach our defense by
tackling some important objections. Our targets are critics who deny
that property rights in the means of communication confer extensive
rights to exclude. As we shall note, however, arbitrary exercise of such
rights leaves nonstate actors liable to nonstate punishment from boy-
cotts, public shaming, disassociation, and the vagaries of consumer
preferences.

We begin with an account of censorship in Section 2.1. After con-
cluding that private entities, including SMCs, can (conceptually) censor
speech, we go on in Section 2.2 to discuss arguments that it is impermis-
sible for them to do so. We consider four such arguments, which appeal
in turn to (1) private property serving as a town square, (2) a right to equal
status and relational equality, (3) testimonial injustice, and (4) historical
injustice. We show how the first three arguments are vulnerable to what
we call the substitution objection: there are alternatives available that
honor the relevant values in political morality and have fewer moral
costs. Our response to the fourth argument is different, but nonetheless
shows how the objection fails. We conclude the paper in Section 2.3 by
considering when SMCs would not justifiably censor.
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2.1 What Censorship Is

In this section, we set out our formal account of censorship. In our view,
substantive considerations about the merits or permissibility of an action
are separate from whether that action counts as an instance of censor-
ship. Censorship is a constraint on a family of freedoms of expression.
Accordingly, states, corporations, and individuals can and routinely do
censor.

We take it to be censorship when one agent intentionally suppresses,
denies, or withholds from a second agent some liberty to express them-
selves or otherwise communicate.? In our view, “censorship” is a success
term—failed attempts at censoring another are just that: failed attempts.
If Joe knocks Jim off the platform in order to stop him from speaking,
but Jim holds on to the microphone, retains his balance, and continues
speaking, he has not been censored though Joe attempted to censor him.

This formal account rules out the possibility of accidental censorship.
If you inadvertently bump into a stranger who is speaking to someone,
you restrict the stranger’s liberties to speak—especially if you knock
that person to the ground. We would not call this censorship. If your
neighbor mows her lawn on some weekend afternoon and restricts your
liberty to have casual conversation on your nearby back patio, she does
not censor you. To censor is intentionally to constrain another’s oppor-
tunities to speak or express themselves.

Our formal account of censorship pays no heed to moral considera-
tions that govern whether (and when and where) one may permissibly
impact others’ liberties to speak or express themselves. This means that
there will be cases of censorship that might not be noted as such because
they are not morally problematic. We recognize that people sometimes
take the term censorship to entail an impermissible or indefensible limit
on another’s opportunities to speak or express some view. In our view,
that is a mistake that involves confusing conceptual with moral matters.
We return to this point below.

There are clear cases of censorship by government authorities. Many
of them will strike us as misguided or impermissible. Lenny Bruce was
arrested for a bit in which he displayed and discussed nudes from Playboy
magazine (Kirchner 2010, ch. 11). Eugene Debs was incarcerated for
sedition when he publicly opposed World War I conscription (Newton-
Matza 2017, ch. 4). Prior to the US Supreme Court ruling in 1965 in
Griswold v. Connecticut, physicians in Connecticut were legally prohib-
ited from advising married couples about methods of contraception. In
these and many other such cases, state authorities once used or still use
force to restrict, prohibit, or punish the expression of some ideas.

Some critics might challenge the claim that nonstate entities can
censor. We caution against conflating conceptual and moral concerns.
Speaking purely conceptually, nonstate entities can censor. Indeed, they
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regularly do so. If they could not, then the term “government” is redun-
dant as a qualifier for “censorship,” and we would need another term
for what nonstate agents do when they limit speech. Following common
usage and in order that we may set out a concept that is sufficiently ver-
satile for theoretical purposes, we hold that censorship is not the unique
province of the state. It is a feature of how one party suppresses, con-
strains, or withholds liberties from another to express certain views in
certain ways.

The term “government censorship” is, then, a specification of “cen-
sorship,” as is “parental censorship,” “school censorship,” etc. “Social
media censorship” would simply be censorship by a SMC.

There are many morally innocuous cases of censorship that often
receive little notice except to philosophers analyzing the concept.
Suppose a committee chair maintains a queue for discussion and denies
someone the chance to interrupt out of turn. On our account, that is cen-
sorship. If you shush a person in the theater, you attempt to censor them.
When you hang up on a telemarketer, you censor them. When parents
make their children be quiet at bedtime, they censor them. When a jour-
nal editor desk rejects your manuscript, the editor has, on our account,
censored you. Many of these are routine and permissible exercises of
authority, privacy, and civility.* If we understand censorship as the delib-
erate refusal, withdrawal, or denial to someone of some liberty to speak
or express themselves, then these and many other examples are censor-
ship. States regularly do it. Corporations do it. Individuals also do it.

On this formal account, note that the constraint or suppression need
not be complete for it to be censorship. X might censor Y by disallowing
use of the mail while failing to stop Y from communicating Y’s view in
other ways. Some acts suppress or deny more liberties to communicate
than others do. If X locks Y in a prison cell and denies Y all contact
with the outside world, that is far more constraining of Y’s liberty to
speak than if X were simply to confiscate Y’s computer. Locking Y in
a prison cell is, prima facie, more censoring than confiscating Y’s com-
puter. Confiscating the computer is, prima facie, more censoring than
shushing Y in the theatre. Among the factors that determine the extent
to which one censors are: how many people’s liberties one constrains,
how effectively, in how many contexts, and for how long.

When Twitter banned former President Trump from its platform,
it prevented him from speaking to a certain audience via a particular
medium, thereby limiting his speech. It did not prevent him from speak-
ing elsewhere; he had other available avenues of communication. Even
when the government censors someone, they also will typically have
other avenues of speech. Consider the Comstock Act of 1873, which
made it illegal to send certain “lascivious” material through the mail.
Those wishing to share or speak about those materials with others could
still do so—for example, by physically handing them the materials.

» «
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It seems implausible that only governments can suppress expression
or communication. Imagine a teacher in a contemporary private school
or private college classroom who tells the female students to be quiet
while the class learns about and discusses abortion because, the teacher
says, they have nothing of value to contribute. Other things equal, this
seems clearly impermissible, but what matters here is that it is a case of
censorship that has nothing to do with the role of the government and
everything to do with his excluding the female students from the discus-
sion—i.e., his suppression of their communication. Some instances of
private suppression of communication are permissible and some imper-
missible. Similarly, some instances of government suppression of com-
munication are permissible (typically, those involving reasonable place,
time, and manner restrictions) and some impermissible. Again, we see
no conceptual reason to call one censorship and not the other.

Next, we consider common criticisms of the view that nonstate agents
may suppress speech. We argue against the leading criticisms.

2.2 Arguments against Stringent Private
Rights to Exclude

We begin this section by sketching an account of property that allows
for rights over platforms for expression and speech, but which does not
prejudge the stringency of such rights. While we do not guarantee our
account is neutral among all substantive theories of rights, it is thick
enough to allow that individuals, alone or together with others, may
claim rights over means of communication but thin enough so as not
to determine exhaustively the stringency of various rights claims purely
on formal bases. After setting out the formal account, we consider what
claims others might have to access such spaces against the owners’ will.

On our account, property rights include a bundle of claims. We do not
specify all elements in that bundle. We maintain, however, that one item
in that bundle is typically a right to exclude others for any reason bar-
ring emergency (Schmidtz 2010; Honoré 2013; Alexander and Pefialver
2012, ch. 7).

Enjoying or exercising such property rights does not insulate property
owners from the informal reprisals of civil society for unwise or perni-
cious exercises of that right. Second- or third-parties may, for instance,
condemn such uses of rights, rally others to their cause, disassociate from
the owners, or exclude owners from access to other resources or oppor-
tunities over which the second- or third-parties have rights. Moreover,
such second- or third-parties are subject to scrutiny and reprisals over
how they exercise their own rights when thus responding.

On our substantive account, this right to exclude ought nearly always
to protect bearers from state action. (This is consistent with recogniz-
ing that the state ought to protect a right to exclude that is consistent
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with others’ similar rights.) In short, we hold that in a liberal political
morality, there are important moral reasons for understanding rights to
exclude as having priority over nearly all other rival claims. We call our
substantive view stringent private rights to exclude.

According to this view, nonstate agents ought to enjoy immensely (but
not infinitely) stringent rights to exclude others who seek access to their
property, including for the purposes of expression or communication.
We do not directly defend stringent private rights to exclude. Instead,
we approach this issue indirectly by considering the shortfalls of com-
mon criticisms of the view. In this way, we hope to leave substantive
positions such as ours on more solid footing.

We survey four compelling worries that private rights to exclude
expression on, by, or with privately held resources are readily defeasible
by non-emergency considerations. They are (a) the town square argu-
ment, (b) the argument from equal status, (c) the appeal to testimonial
injustice, and (d) the appeal to historic injustice. We discuss each in
turn.®

2.2.1 The Town Square Argument

One common argument subordinates property to free speech rights by
appealing to the need for a public forum. We call this the town square
argument. On this account, free speech uniquely serves crucial roles for
the health of a political community. As some US federal and state courts
have noted, shopping malls and other privately owned spaces often serve
as a sort of town square or town forum (Alderwood Assocs. v. Envtl.
Council 1981; State v. Schmid 1980; New Jersey Coalition v. JMB
1994; Pruneyard Shopping Center v. Robins 1980). Critics of stringent
private rights to exclude might argue that such spaces are the main if not
only spots where dive