2 Montesquieu vs. Bagehot

Two visions of parliamentarism in Japan

Yuri Kono (translated by Egas Moniz Bandeira)

Introduction: Heisei democracy and the 1955 System

The political structure of contemporary Japan is that of a representative democ-
racy. But what kind of representative democracy is it? It is different from the pres-
idential system of the United States. That is to say, a strict separation of powers is
not really enshrined in the Constitution of Japan, which determines the superior-
ity of the House of Representatives (Shiigiin 3 Fit). Although the Constitution
provides for the Supreme Court’s power of judicial review as a court of last resort,
the Court is known to nearly always respect the positions of the government when
“highly political questions” are involved.! Furthermore, Japan’s political sys-
tem is also different from a “consensus” democracy, although this point is a bit
more controversial. Contemporary Japan differs from the type of representative
democracy as is often to be seen in European countries, with an electoral system
centered around proportional representation and in which important political deci-
sions tend to be taken in consensus between the major political parties.?

But what is contemporary Japan’s democracy then? Certainly, the central
position of the National Diet within the political system reminds of the status of
the English parliament, of which, since the eighteenth century, it has been com-
mented that it “can do everything except for turning men into women and women
into men.”® Contemporary Japan comes close to a majoritarian democracy or the
model which is called the “Westminster Model.” The electoral system is in princi-
ple that of single-member districts. The political party which detains the majority
in the parliament elects the prime minister, and the prime minister concomitantly
serves as the head of the executive organs. In this system, in which legislative
organs and executive organs are “merged,” the powers of the Japanese prime min-
ister tend to be rather strong.*

Certainly, some caveats are necessary. First, there is a divergence between
model and reality. The Westminster Model assumes that at every election, the
composition of the parliament largely changes, and that government is frequently
handed over. However, in contemporary Japan, since 1955, political power
has only been handed over twice, and the one-party hegemony of the Liberal
Democratic Party (Jivit Minshuto F H K32 %%) continues. Lacking the formation
of a strong opposition party, the system of two large parties originally expected by
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the Westminster Model has not been realized. Is the Westminster Model appropri-
ate as a form for representative democracy? Questions such as why strong opposi-
tion parties do not arise in Japan even though the Westminster Model is used are
very interesting topics, but are not discussed in this chapter.

As a second caveat, another element is to be considered which has been spared
out of the considerations above: the existence of a monarch. In Japan, there is a
hereditary monarch who is different from the prime minister. In the case that the
monarch has different political preferences from the prime minister, the powers
of the prime minister could be seen to be restricted. However, as in the United
Kingdom, there is the principle that the monarch “reigns but does not rule.” His
(or her) powers are limited to a ceremonial role, and, as a matter of principle, he
(or she) does not possess substantial deciding powers. Being a part of governance
without practical effects, the monarch fully plays the “dignified part.” This point
becomes more important in practice in the Senate (Sangiin Z##5) and in local
government. Although, as has been described, the Constitution accords a position
of superiority to the House of Representatives, there are accordingly high obsta-
cles for draft bills to pass the Senate. In the sense that managing the government
becomes rather difficult when the Senate and the House of Representatives are
occupied by different factions, the Japanese Senate (the second house) is an impor-
tant exception when considering the “Westminsterization” of Japan. Furthermore,
local government is also an important exception. Japan does not apply a federal
system. However, the Constitution promulgated in 1946 professes the ideal of
“local autonomy” and confers upon local governments extensive discretionary
powers. If the local governments are resolutely determined not to comply with the
decisions of the central government, the measures that the central government can
take are rather limited.

Third, there have been historical changes. The transformation of the Japanese
political system into the Westminster Model was a rather recent phenomenon.
Certainly, there is scope for interpreting provisions of the 1946 Constitution such
as those determining the superiority of the House of Representatives (First House)
as fundamentally foreseeing a parliamentary system. However, before the Liberal
Democratic Party was temporarily sent into the opposition in 1993, circumstances
were different in Japan even though the text of the Constitution as such did not
change at all. In conclusion, it was the epoch-making reform of the electoral sys-
tem and consolidation of the legal system concerning the Cabinet in 1993 which
advanced the Westminsterization of Japanese politics.” The parliamentarism after
1993, which conforms to the Westminster Model, has taken on the era name
“Heisei Democracy,”® whereas parliamentarism before that is sometimes called
the “1955 System.”

For this chapter, this third point is important, i.e., the question of the “1955
System” being another type of parliamentarism in Japan alongside the Westminster
Model. In 1955, the Liberal Party (Jiyiizo [ Hi%¢) and the Democratic Party
(Minshuté B3 — two conservative parties —merged, and the Socialist Party
accomplished its unification. The Communist Party relinquished armed revolu-
tion and adopted the policy to act as a parliamentary party. Later, the situation
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that conservative parties continuously secured the majority of the House of
Representatives (First House), but on the other hand could never win the two-
thirds majority of the seats necessary for constitutional amendments, in fact
persisted until 1993. The system whereby constitutional amendments by the con-
servative wing — for which two-thirds of the seats are necessary — and a takeover
of government control by the left wing — requiring a simple majority of the seats —
were concomitantly precluded is sometimes called “One-and-a-half major party
system” (ichi to ni-bun-no-ichi daiseitosei — & .4y D — KB i),

While the conservative parties did not hide their nostalgia for the pre-1945
system by publicly professing policies such as amending the Constitution and re-
militarization, the left-wing parties did not hide their sympathy for the “Eastern
Bloc” by showing enmity toward capitalism. The differences in the ideological
standpoints of the two sides were all too clear, and in fact, on the surface, the two
camps seemed to be fiercely opposed. However, that could also be said to have
been nothing more than a “quarrel.” What took place against the background of
such a superficial relationship of hostility was in reality a politics of consensus
(dakyé “#17). In this sense, this “1955 System” was not so dissimilar to the con-
sociational democracies of Europe. The electoral system of multimember districts
(in one district, several candidates were elected) promoted the diversification
of parties. Furthermore, this generated parties within parties, called “factions®
(habatsu JR 1), within the strongest party, the Liberal Democratic Party. In other
words, the Liberal Democratic Party was a coalition government of multiple fac-
tions. The prime ministers’ powers were comparatively weak, and their terms of
office were not very long. Politics was fundamentally a coordination between such
factions, and the parliament, in its turn, was a place for coordination with opposi-
tion parties (vato 7 %). The structure of the parliament, which had short sessions
and needed to digest complicated agendas, made the veto rights held by such
opposition parties more important than the actual number of seats. Contrary to
the superficial ideological differences, in practice, politics was made with strong
consideration for the opposition parties. “The winner takes it all” did not work.

What is also interesting is that such a structure of the separation of powers in
the political system was represented and understood as a political system charac-
terized by a US-style “separation of the three powers,” even though in practice
it was not. In Japan, there is no president, and the executive branch is not really
independent from the legislative branch. Moreover, the judgments of the judicial
branch basically do not depart from those of the government. This notwithstanding,
in standard Japanese textbooks of compulsory education, explanations as “Japan
adopts the separation of three powers” are frequently to be seen.® The confusion of
terminology here is an interesting example of how the people who live in a certain
political system name its division of powers, but, as this chapter will show, this
“misuse” itself reflects the reception history of parliamentarism in Japan.

This chapter tentatively names the understanding of parliamentarism with a
division of powers as represented by the “1955 System” as the “Montesquieu
Model.” Further, it will tentatively name the understanding of integrated and
combined “Westminsterian” parliamentarism as represented by the “Heisei
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democracy” as the “Bagehot Model,” showing that a tense relationship between
the two models was visible in the beginnings of the reception of parliamentarism
in modern Japan. Of course, it is ineluctable that the discussion, after undergo-
ing several abstractions, will be rough-hewn, but I think that this is an effective
method in order not to consider the need for parliamentarism in modern Japan as
merely a story of “success” and “limitations.”

Prior to this, I would like to first give a rough overview of the political system
in the Japanese archipelago before it took over a “parliament.” In reality, this is
because the political structure created at that time prescribed the pattern of how
parliamentarism was taken over in modern Japan.

Historical premises

Contacts with Western countries were an important trigger for the introduction of
a political structure centered on a parliament in the Japanese archipelago. Since
the formal demand for trade relations made by the President of the United States
in 1853, Western people came to visit these islands in unprecedented frequency.
Japan had been much praised for its natural abundance, but although the customs
different from the West stimulated a fascination for the exotic, it was neither the
“Eldorado” nor the “unexplored land” that they had sometimes imagined.’

The population was 30—35 million. This was incomparably small in relation to,
e.g., the population of the neighboring dynastic states of the Chinese mainland,
yet it was not inferior in scale to the so-called Western countries of the time.
The population of the United States, which were demanding the “opening up” of
Japan, did not even match that of these isles.'

The awareness of “Japan”

Furthermore, these more than 30 million inhabitants were devising their unifi-
cation as a single political community. Of course, certainly, the property over
the Rytkyts and Yezo, as well as over the small islands of Tsushima and the
Ogasawara Archipelago, remained ambiguous. However, if the property over
such islands had become a problem, from that time there would have been
no dispute about who would become the eventual negotiating party. In other
words, a central government existed. What’s more, it was also clear from the
handling of the people who were unwittingly drifting across the “national bor-
der” that this government aimed at a rather strict control of entry into and
exit from the country, compared to other regions at the same time. And it was
not only the politicians. There is ample evidence that common people, too,
broadly shared a collective awareness of a “Japan” (Nihon HAS; Nihonkoku
H A< ) which went beyond the scope of their own direct observations.'" On
an immediate plan, this was a reaction to the early globalism imported from
Spain and Portugal in the sixteenth century (a self-awareness as a country free
of Christianity), and on a more long-term plan, it was nurtured in the midst of
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the relationships with the very large polities that had been established on the
Chinese mainland and in the Indian subcontinent (the fact that the objects of
comparison had long been very large polities on the continent engendered an
awareness on these islands of being a “small country” [shokoku /NE ] with a
population size that could not match them). Then, the second encounter with
the countries of the West also must have brought about an intensification in the
consciousness of “Japan” as a unit.

Gunken and hoken

Of course, as is well known, we can ascertain that an intermediate group called
“household” (ie 4 T) was extremely present, which turned one’s specific work
abilities into one’s trade or business and was closer to a company or a legal person
than to a group of blood relationships. It is certainly true that most people’s scope
of consciousness in their daily lives did not exceed that of such “boxes” which each
one belonged to, and rarely extended to a unity called “Japan.”'? In particular, the
corporation to which a hereditary ruling class professing to be “warriors” (bushi
1) belonged (called “domain” [han i#]), had, so to speak, a separate existence
as local governments independent from the central government. It also happened
that the relationship which should exist between central government and local
governments was debated in Confucian terms, which conformed to the standard
upbringing of the intellectuals of the time. The so-called dispute between hoken
F17d and gunken R was that between a decentralized system in which heredi-
tary lords governed the regions (hoken), and a centralized one in which bureau-
crats sent by the Emperor governed the regions (gunken)."* As a matter of fact,
for the most part of the well-nigh 300 years that the Tokugawa government ruled
Japan, there are no traces of the intellectual debates having exerted an influence on
actual governance. The central government recognized the autonomy of the local
governments, and the local governments tacitly recognized the separate authority
of the central government. In this regard, the impotence of the intellectuals might
be evidence that the fundamental structure of such a political system was not the
object of the debates, but a premise for them. However, contact with Western
countries changed this situation. Several powerful local governments became
aware of the benefits of autonomy, and, contrary to the intentions of the central
government, aimed at dealing with Western countries on their own, sometimes
being even prepared to go to war. Intellectual debates about hoken and gunken,
which had theretofore been empty armchair discussions, became extremely real
disputes in that time.'* Under the premise of “Japan” as a unity, it was unclear at
that point of time whether it would become a federal or a centralized state.

Kanto and Kinri

Furthermore, it was a question of whether this central government was really
a central government. In the process of building contacts with the Western
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countries, the situation arose wherein it was doubtful whether the self-pro-
claimed central government of the “Great Leader” (Taikun K7 ) could decide
matters without looking up to instructions from the Emperor resident in the “for-
bidden inner premises” (Kinri 25 % ; used metonymously for the Emperor him-
self) of his palace in Kyoto. In fact, this was a new situation on this archipelago.
The government of the Taikun with its capital at Edo (present-day Tokyo) had
established its power in 1600 after a large-scale military victory. Located in the
Eastern Japanese Kantdo ¥ region, it initially did not consider the Imperial
palace in Kyoto in political decisions at all, its ceremonial authority notwith-
standing. Although the Kyoto Kinri had once been the actual sovereign of the
archipelago, it had long ago — beginning from ca. 1300 — been stripped of most
of its authority from the so-called warrior (bushi #\) caste. The descendants
of the previous dynasty were accorded a merely nominal continuation of their
existence, and they and their entire entourage remained confined to this role for
a long time.

A change in this situation was brought about by Confucian scholars from
China who discussed political theories. Although they exerted virtually no
practical influence in the debates about #6ken and gunken, they left important
traces in this question. That is to say, Confucian doctrine, which teaches to
“follow the right ruler,” raised the complicated question of “but then, who is
the right ruler?” Of course, for most bushi, this was the lord of the domain
to which they belonged themselves, or the Taikun resident in Edo. Yet, the
Kinri in Kyoto with his supposedly nominal and ceremonial role was, to the
extent that he was present as an abstraction, a convenient projection screen
for the image of an “ideal monarch.” Here, room for using the Kinri as a sym-
bol for gathering the hidden dissatisfactions with the government arose. The
ceremonial power held by the Kinri was dangerous, and it was alluring. From
the eighteenth century to the turn of the nineteenth century, against the back-
ground of this rise in authority, the government of the Taikun was concerned
with the clout of the Kinri as well as with the Confucian theory that stood
behind his rise in authority. They tried to legitimize their own rule according
to the legal reasoning that “this archipelago’s original sovereign has been the
Kinri all along, but the effective right to govern inherent to this sovereignty
is being entrusted to the bushi.”'> However, the attempt of trying to secure
the authority of the central government as the effective part of governance by
attaching the position as the dignified part of governance to the Kinri eventu-
ally had the opposite effect. As soon as the authority of the central government
became perceptible in the process of establishing contacts with the Western
countries, political activists came to appear all over the archipelago who, using
their condition as subjects of the Kinri, subordinated themselves neither to the
various local governments nor to the central government. The machinations
of these anti-system activists eventually attained their objective, becoming
successful in overthrowing the central government, but the new government
established after it continued to struggle with the positioning of the symbolic
element within the political system.
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Gaogi and kogi

As is already clear, the political system of this polity had been one of extreme
authoritarianism. Even in high estimations, the ruling class of the bushi amounted
to no more than one-tenth of the population. As the local governments of the
“domains” (han #) did not exceed 300, their lords amounted to no more than
0.00001 percent of the population. Moreover, the Shogun ¥ 5, who held author-
ity and ruled isolatedly over them, was, of course, a single person. This ruling élite
was essentially all male, and their positions were hereditary.

They hardly cared about whether their governance was based on “popular
will” (min’i [R;7).'6 On the contrary, one could not even positively say that they
pretended to be governing “for the people.” Therefore, there was little need for
intellectuals within the system to rhetorically reinforce the legitimation of the
government. In this respect, the situation differed from the dynasties in the Asian
mainland and in the Korean peninsula, which, while being equally authoritarian
systems, employed Confucian political theory in institutions and educations, and
which, while linking it to the recruitment system of talents via Imperial exami-
nations, were fully structured around the concept of “benevolent government”
(jinsei 1~17)."7 In the Japanese archipelago, where such a way for intellectuals
to become an ¢lite within the system by passing public ability tests such as the
Imperial examinations did not exist, the standing army, without modifications,
was the bureaucracy. They were essentially a hereditary military regime, and their
rule was, in short, a military government.

On the other hand, these specificities of this political system, characterized
by official ideology and the nonexistence of Imperial examinations, were also
advantageous for the introduction of a political architecture centered around a
parliament. This was because the Japanese archipelago avoided the demise of
the hereditary ¢lite and the concentration of powers around the Emperor brought
about in China and Korea by the Confucian notion of “benevolent government”
and the Imperial examination system. A division of powers as has been described
above persisted, which ensured the need for “consultations” (gogi % ##%) in the
decision-making process. As a matter of fact, the decision-making of the central
government took place in a powerful bureaucratic consultative body called the
“Council of Elders” (Rajii % H'). Concerning the critical questions of the contacts
with the countries of the West, it has been said that the central government’s will
to decide them in “consultations” with the various local governments and the
Kinri was, on the one hand, the first step to the collapse of this system, but that,
even more so, it expressed the original character of this system.'®

Furthermore, Confucianism not being an official ideology, it brought about an
active intellectual life. Although they could not combine money and fame, a host
of intellectual schools appeared in the various regions and engendered a com-
mon intellectual and artistic circle in which they referred to and criticized each
other. From the beginning of the nineteenth century, following the institutionali-
zation of Confucianism, the bushi began to study Confucianism as part of their
standard education, became acquainted with its vocabulary, and also accumulated
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experience in debating through language. From these circumstances, in the last
stage of this system, the opinion that decision-making should proceed from “pub-

lic deliberation and opinion” (kogi yoron ~a#kHify) was supposed to be shared
even by actors holding differing interests.

The Montesquieu moment

It was not the “Meiji” revolutionary government trying to seize the Kinri’s pow-
ers which first seriously investigated the introduction of a parliamentary system,
but rather the Edo “ancien régime.” In a situation in which the new and old forces
were competing with each other and a temporary cease-fire in the form of a “res-
toration of royal government” (dsei fukko I 12 1) was reached, the aim was to
control the momentum of the new powers by proposing a new political system.
It was Nishi Amane P4/ (1829-1897), who had studied in the Netherlands with
Simon Vissering (1818-1888), who shouldered a concrete draft for an institu-
tional system.!” As has been described, the Edo government, being a hereditary
military government, did not necessarily value intellectuals highly. However, on
account of the acute political crisis at the end of this government, the Edo govern-
ment began to slowly recognize the importance of intellectuals and knowledge.
Nishi Amane is a good example thereof.

When looking at the details of the new system proposed by Nishi in his Draft of
Discussion Topics (Gidai soan 7% /8 5 22), let us first contemplate the understand-
ing of the current situation which is at the basis of Nishi’s proposal for the intro-
duction of a parliamentary system. First, he can no longer ignore the importance
of “public deliberation” (kdgi /A 7%). Some kind of “parliamentary idea” (kaigi no
shui 237 D #E) had to be incorporated into the political structure:

What is called “public deliberation” (kogi /> ) is universally praised by the
population. Because, indeed, it is unavoidable to deal with public opinion, I
wish for the notion of a parliament to be established, summarizing as much
as possible the above discussion.?

Second, as a gunken system was temporarily impossible, he foresaw the continu-
ation of hoken (i.e., in this case, a federal system or a confederation) for the time
being:

But concerning the meaning of the above-mentioned “restoration of royal
government,” in the present #oken government, our lords, pertaining to the
same lineages of vassals, have been residing in half of the territory and
holding the power in the Empire for more than a thousand years, and have
been attached to families which can cause “the heavenly revenue to come
to a perpetual end.” Even a three-year-old child would know that not once
in a million times would it be possible to wish for the sudden revival of the
gunken system and the reestablishment of the “personal fields” and “salary
fields.”!
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Based on these two premises, Nishi proposed to introduce a parliamentary sys-
tem based on a “differentiation of three powers” (sanken no betsu —HE 2 Jjjl).
Concretely, in his scheme, the Tokugawa Shogun’s government, being the “gov-
ernment of the Generalissimo” (Kubosama seifu /A 77 FIEBUfF), should continue
to hold the executive branch, while an assembly called “Office for Deliberating
Politics” (Gisei-in 7% Bt ), composed of representatives of every domain, should
be established and be put in charge of the legislative branch. In other words, its
main idea was premised on a federal system and foresaw a division of powers
between the federal assembly as executive branch and the national government as
executive branch. This was, as Nishi Amane expressed it in his Brief explanation of
the administrative systems of the West (Taisei kansei ryakusetsu 7% V5 B | & 7i),
a reception of the Western “administrative system” (kansei ‘B #l]) “discovered”
(hatsumei W) by the “great French scholar Montesquieu” (Bukkoku no daiju
Montesukiu {AE 2 KA% € > 7 A % 7), and more precisely an attempt to copy
the federal political system of the United States.?

Of course, there were also large differences to the US model. First, the
Tokugawa Shogun was clearly different from the President of the United States.
At the same time, as the Tokugawa was the “head of state” representing the “gov-
ernment of the generalissimo,” he was also a landlord controlling a vast stretch of
land on his own right. Within his territory, he could autonomously exert his rule.
Furthermore, it was not clear from the text of the draft whether his territory should
become a member of the federal assembly or not. This aspect also resembled the
relationship between the monarch and the parliament in a European sense, and
was the reason why Nishi Amane did not say “American model,” but carefully
used the expression “the West” (Taisei Z75).

Second, the structure of the Lower House was different. The assembly was
divided into two chambers, i.e., an Upper and a Lower House, with the Upper
House being composed by the lord (daimyé K4) of every domain. In princi-
ple, one domain was represented by one person, and the right to speak of every
domain was equal, without regard to their size. This basically is the same idea as
that of the Upper House (Senate) of the United States. However, the problem was
the Lower House. Concerning the structure of the Lower House, in the annex to
his Draft of discussion topics (Besshi gidai soan 7\ #5585 %2), Nishi writes the
following:

In the Western system, representatives are deployed according to the size
of the population. Although this exists as an example, such is impossible in
our current hoken system. And while such will hardly be possible as long as
both the rural and urban common people are still illiterate, at that time it will
behove us to abolish the representation of one person per domain!*

The structure of the Lower House was the same “one person per domain” (ichi-
han ichi-mei —#—44) as the Upper House. This is not to say that Nishi did not
see value in the Lower House. To the opposite, considering Tsuda Mamichi’s
VL EE (1829-1903) argument, which will be dealt with later, it seems that
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Nishi hardly looked forward to an Upper House filled up with daimyés. It must
have been an honest suggestion when he wrote in his Draft of Discussion Topics:
“Because the parliament is unable to decide through the Upper House alone, I
think that one should treat the Lower House likewise.”** Nishi also acknowledges
that, in case one would bestow real decision rights to the Lower House, the “num-
ber of representatives or the weight of their voice” should actually change accord-
ing to “the province’s size.” This notwithstanding, because of the “current soken
government,” he deemed that this was impossible in practice. Similarly, Tsuda
Mamichi, who had also studied in the Netherlands with Vissering, indeed fore-
saw an Upper and a Lower House in his General Institutions of Japan (Nihokoku
soseido HAXE L), the reform plan which he proposed at about the same
time as Nishi. Yet, concerning the Lower House, it contrasted with Nishi’s
scheme in that it clearly stipulated a proportional representation of the population:
“For every 100,000 citizens, one person should be elected.”” Here, along with
Tsuda’s fidelity to his standard model, the “Western system” (yasei Vi), one
can discern an element of his tendency toward centralization of power. As will be
discussed later, Tsuda’s outlook was eventually correct. However, the one who
thought “realistically” at the moment was probably Nishi. Tsuda assumed Japan’s
contemporary political system not to be a soken one, but to have “the shape of
what the Westerners call ‘federation’ (yajin no iwayuru gappé no sugata V£ N\
2 FITAE & H02 #£).26 Tsuda understood this term, “federation” (gapps & F), as a
federal state presupposing unification, while Nishi can be said to have understood
hoken as a “confederation which does not presuppose unification.”

As a third point, connected to this, there was an absence of debates about
the judicial branch. Nishi’s Draft of Discussion Topics emphasized the “sepa-
ration of the three powers,” but the discussion of the judicial branch in it
was limited to the sentence “the judicial power can for the time being not be
set up as within the authority of the laws in force in all countries” (shuho no
ken wa imashibaraku no tokoro, kakkoku gyoho no kennai ni kane soré koto
SFIEZHMEE S 2. S ATV OMEP 12 FEESR). Yet, its implications were
clear: The establishment of a supreme judicature on the model of the United States
with jurisdiction for the whole federation was out of consideration, and it was
planned to leave it at the jurisdiction of the justice within the various “domains”
(han ) and “provinces” (kuni [H). In this aspect, too, it is possible to say that the
new political system of Japan envisaged by Nishi was a more strongly decentral-
ized confederation than the federal system of the United States.

Whether one assumed a hdken system or a federation (gappé & F§), attempts
to subsume the decentralized shape of Japan’s contemporary political system
under the extremely peculiar models of Montesquieu and “division of powers”
were indeed not restricted to Nishi Amane and Tsuda Mamichi. Rather than the
Tokugawa government, with which Nishi and Tsuda cooperated, it was Fukuoka
Takachika #a[f]2% %5 (1835-1919) who cooperated with the creation of the new
institutional structure at the side of the new Meiji government and who wrote
about the Constitutional Document (Seitaisho BUA ), which he had drafted him-
self: “The administrative system laid out in the Constitutional Document takes
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as its basis a separation of three powers akin to the United States of America.””’
The Montesquieuan Model was widely accepted by both the Tokugawa and Meiji
sides. The temporal range of this acception was also long. Even after the abolition
of the domains and the establishment of the prefectures had been concluded, and
the Meiji state had clearly begun to walk on the path of centralization of powers,
the influence of the Montesquieu Model was tenacious. When Maurice Block
(1816-1901) asked Kido Takayoshi A /724 (1833-1877), who had gone to
Paris as a member of the Iwakura mission (1871-1873): “Why do all the Japanese
with whom I have been in touch hold fast to the theory of separation of powers?
Methinks this is strange,” he was stunned:

If we had been careless about the three branches of politics being a standpoint
of US American democracy, while we thought that it is a common notion in
the (whole) West, we would have missed the national essence of Imperial
restoration right at the beginning.

In the autumn of the fifth year of Meiji (1872), Nishimura Shigeki Pt} 55}
(1828-1902) explained the “principle of the three powers” (sanken no ri
=2 P) in the preface to his Brief history of all countries (Bankoku shiryaku
77 [ 520 ) by noting: “There are three powers in a state: the legislative, the exec-
utive, and the judiciary. When the three powers are balanced, then the state will be
stable and prosperous.” With the words “The English law is the most perfect one,
but the American system even surpasses it,” he valued the system of the United
States highly. Nishimura’s preface was continued to be included in both the print
edition of 1875 and in the second edition of 1879.

The Bagehot moment

As has been seen, the presence of Montesquieu’s model of division of power
(actually, the US federal model via The Federalist) was strong from the late Edo
period (bakumatsu) to the mid-second decade of the Meiji era (the early 1880s).
One of the reasons for this was that the structure of the contemporary Japanese
archipelago as a hoken state (called “federation” by Tsuda) was deemed to con-
form to Montesquieu’s theory, which it had inherited. However, this situation
was already unstable by the late Edo period. For example, as Katd Hiroyuki’s
InEsLZ (1836-1916) Grass in the vicinity (Tonarigusa P ) already perceived
correctly, there were in fact two options in the circumstances of the late Edo times:
(1) either that of establishing a federative parliament in order to safeguard integra-
tion while maintaining the soken system, or (2) that of constructing a centralized
gunken system by destroying the decentralized hoken system. Of these two, as has
been seen in the previous sections, Nishi and Tsuda groped for the first one, but
what was thereafter carried out in political practice was in fact the second option,
i.e., the way of “gunkenization.” Of course, what was groped for from 1862 up
to 1868 was the “Taikun monarchy” (Taikun no monaruki KFEZ € F v F;
Fukuzawa Yukichi #8775, 1835-1901)% centered around the Tokugawa, and
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then, after 1868, the gunken system centered around the Emperor. But the cru-
cial point is that the 1868 “restoration of royal government” did not immediately
mean a gunken structure. The following discussion points brought forward by
Mori Arinori #& A fL (1847-1889) in 1869 at the newly convened assembly were
characteristic of this (this assembly itself was a federal system which assembled
representatives of all domains):

1. At present, the form of our state resembles one divided into half soken and
half gunken. Hence, what will the national affairs really be like in the future?

2. If one should reform this, conforming to one of them, should one adapt to a
hoken system or else to a gunken system? What are, after all, their respective
advantages and disadvantages?

3. If one were to fully conform to hdken, what measures should one take such
that it conforms to human nature and the tendencies of the time?

4. If one were to fully conform to gunken, what measures should one take such
that it conforms to human nature and the tendencies of the time?

(Four articles on questions concerning matters of the national polity

[Okokutai no gi ni tsuki mondai shijé fi[EAR 2 4551 - T RE DU 25 1)%°

Mori’s understanding that Japan was “at present” (i.e., in the year of 1869, after
the restoration of a royal government) a mixed constitution “divided half-half”
into hoken and gunken was extremely precise. Exactly because of this, the “aboli-
tion of the domains and establishment of prefectures” (haihan-chiken J5& 7% & 15 —
actually the materialization of gunken), which happened only two years thereafter,
was a sudden event for which the name of revolution or coup d’état would be
appropriate, rather than a foreseeable event within the expected course of things.
Considering the above context, the importance of the “Memorial on the
Adoption of Popular Elections and a Parliament” (Minsen giin setsuritsu ken-
pakusho DGIEFRBTRELEE A E), submitted in 1874, also becomes clear. This
“Memorial” has been often highly evaluated for its function as the spark that caused
the “Freedom and People’s Rights Movement” (Jiyit minken undo [ B FEHMEIEED),
which has been deemed to have been a “bourgeois democratic revolutionary move-
ment.”" What has been emphasized is the picture of a “popular” (minshii [C5)
resistance against the power-holding élites, and the “Memorial on the Adoption of
Popular Elections and a Parliament” fits into such a picture. However, as has been
pointed out since that time, most of the signatories of the memorial were figures
who had been active within the government right up to that date, and in reality it
was a fight for power within the élites, a “discord among friends” (nakamaware
fhfE] %I 41). Furthermore, as has been shown in this chapter, the idea of estab-
lishing a parliament by itself was not new at all. If there was any novelty in the
“Memorial on the Adoption of Popular Elections and a Parliament,” it was simply
that it was the first full-dress plan to open a parliament after the gunken revolution.
It was the first time that the groping for a “gunken parliament” began in full scale.
What is interesting is that the groping for such a “gunken parliament” could not
immediately find an appropriate term for it. Even after the realization of gunken,
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many commentators who supported the Freedom and People’s Rights Movement
continued to devise the parliament according to a Montesquieuan (Federalistian)
three-power model, notwithstanding that its premise, the hoken system or the
mixed hoken and gunken system, had already disappeared. An evidence for this is
the fact that new editions of Nishimura Shigeki’s Brief history of all countries —
with its preface advocating high esteem for the “separation of three powers” —
continued to appear after the abolition of the domain system, when the Freedom
and People’s Rights Movement was in full bloom. One of the reasons why this
was possible is the vagueness of the contemporary terminology for “separation
of powers.” It was the common understanding at that time that a parliamentary
system was the materialization of the “separation of powers” (bunken 73HE).
However, for example, in the case of the “separation of powers” between the
monarch and the parliament, it was not self-evident whether that would be a verti-
cal division of powers or a horizontal division of powers. In other words, it was
frequently (and possibly intentionally) kept in the vague between what actors this
“separation” (division) of powers would be worked out: whether it would be a
vertical “separation of powers” between élites and the common people (called,
e.g., “separation between above and below” — joka bunken I~ T 43#E), or whether
it would be a horizontal “separation of powers” between each domain and the
government institutions (called, e.g., “regional separation of powers” — chiho
bunken ¥ 77 73 HE).

Fukuzawa Yukichi’s epoch-making significance in the history of how a par-
liamentary system was adopted in Meiji times is in fact related to this aspect:
(1) Fukuzawa tried to correctly understand the conceptual confusion in the word
“separation of powers” and to redefine this term as a horizontal division of powers,
i.e., to give it the specialized meaning of “regional separation of powers” (chiho
bunken 7573 #); (2) based on this, he envisioned and proposed a Bagehotian
Westminster Model in which two major parties would carry out a “civilized com-
petition” for political form in the form of a gunken parliament.*?

Fukuzawa redefined “separation of powers” in his 1877 work On separa-
tion of powers (Bunken-ron 4}H¥Eqf). Here, invoking Alexis de Tocqueville
(1805-1859), Fukuzawa distinguished between “government” (seiken F{HE) and
“administration” (chiken Ji#), assigning the former to the central governments
and the latter to the regional governments. The idea he defended hereby was that
of a horizontal division of powers between the central and the local governments.
He aimed at preventing an excessive implementation of gunken, i.e., the Meiji
government’s tendency to excessively centralize powers. However, concomi-
tantly, a point that also needed attention was the denial of the hoken system. As
has been shown above, ten years before On the separation of powers was written,
an even more federalized division of powers had been institutionally guaranteed
in the form of hoken. Of course, Fukuzawa did not really hope for the realization
of such a decentralizing separation of powers in the form of a federal state. His
plan staunchly presupposed the gunken system in place after the abolition of the
domains. His real aim was not to adapt the horizontal division of powers between
the central and the local governments in the form of a federal system within a
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hoken polity but precisely to subsume it under a framework of local autonomy
appropriate for a gunken system.

In this way, after he had revised the definition of “separation of powers”
(bunken %3HE) as a question of local autonomy in a gunken polity, what Fukuzawa
presented in his works On the National Diet (Kokkai-ron [ 233, 1879) and
Transformation of the People’s Spirit (Minjo isshin 1% —#1, 1879) was a
Westminster-like system with a parliament and a cabinet. Concerning the “gov-
ernment” (seiken F{#E) as delimited from “administration” (jiken Ji#E) in On
the separation of powers (1877), Fukuzawa did not regard it as a fight between
“above” (élites) and “below” (the common people) but imagined it as a horizontal
competition between the two political forces of “conservatism” (hoshu {&5F) and
“reformism” (kaishin t{3E). “Competition” (kydso #x4t) was a keyword much
beloved by Fukuzawa at that time, implying a fair competition by two partners on
the same level:* “That is, contemporary society is a single big stage for competi-
tion.”?* As Fukuzawa said, the English method to materialize this fair competition
was superior to the US one:

The parliamentary theorists of this generation lock government officials out
of parliaments, taking them out from elections for members of parliament.
Thus, the government is made up of officials, the National Diet is made up of
the people, and the confrontation of government and diet is like a device to
set the boundaries which delimit a government for the court and the people.
Our side also once believed that a National Diet had to be opened based on
this consideration. ... Nonetheless, as we examined the question of how a
National Diet should be opened back then, our side had a moment of great
enlightenment. Now, as we are about to open a National Diet in our country,
and since we wish to draw our models from the various countries of the West,
methinks that it will be most convenient to copy the English law in what
regards the matter of parliamentary elections. A comparison between the par-
liaments of England and the USA yields that, even if they are akin to each
other in set-up and strength, the United States prohibit officials from being
elected as members of parliament, while England is different to this: There,
hardly any dignified government officials do not become members of parlia-
ment. According to this law, English officials become administrative officials
when they are in government, and they become parliamentary officials when
they are in parliament. Because it is as if they combine in themselves the two
powers of administration and deliberation (i.e., the executive and the legisla-
tive powers — note of the author), the English government frequently under-
takes to cajole the majority of the members of parliament, always achieving
a satisfactory result.

What is here called “officials” (kanri B 5) is not the same as the so-called
bureaucrats (kanryo F f#) present in later times, after a specialized bureau-
cratic system had been established. The gist of Fukuzawa’s discussion can be
summarized into two points. First, there was an overlap between the image
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of the parliamentary system nurtured by those who at that time supported the
Freedom and People’s Rights Movement (the “parliamentary theorists of this
generation”) — a model of vertical political struggle between the government as
the court and the parliament as the people — with the US model of the separa-
tion of powers, which makes a sharp distinction between the executive and the
legislative branches. Second, in contrast to the above confrontational model,
he seeks from “English law,” i.e., from the Westminster system, a model of
competitive democracy which combines “the two powers of administration and
deliberation.”

Federalism and unicameralism

In other words, it is certainly possible to evaluate the intellectual activities led
by Fukuzawa in the early 1880s as an attempt to analyze according to new terms
the question of how to balance the concentration and separation of powers within
the political system, which had theretofore approached with the terms hoken and
gunken. The separation of powers theretofore attached to the word hoken was
reframed as a regional autonomy (more stable than the federal system), and the
centralization of powers manifested in the word gunken was reconceptualized as
a parliamentary cabinet system providing for the combination of “the two powers
of administration and deliberation.”

However, the problem was of course not really solved with this. For example,
the hoken problem continued to linger thereafter. The fact the Fukuzawa himself
was actually not sure about whether federalism and regional autonomy can be
clearly distinguished from each other is already reflected in his On the abolition
of domains (Haiken-ron J5¢ %5, 1872). Fukuzawa, who had warned of an exces-
sive implementation of gunken and advocated a revival of the hoken element in
his On the separation of powers, here, so to speak, praises the thoroughness of
the implementation of gunken. Such a theoretical “swaying” is of difficult expla-
nation without taking Fukuzawa’s vigilance against the Freedom and People’s
Rights Movement into consideration. For example, Ueki Emori’s #E AHY i
(1857-1892) private Draft of a Constitution for the Oriental State of Japan (Toyo
Dainihonkoku kokken an K H A [E [E & 1%), which was the theoretical
underpinning of the Freedom and People’s Rights Movement, clearly stipulated a
federal system along with a centralized unicameral parliamentary structure. This
shows that, at the camp of the Freedom and People’s Rights Movement, attempts
to analyze the hoken problem not as “regional autonomy” but as “federalism”
were not rare at all.*

Furthermore, Fukuzawa’s theory did not get adopted by the political authori-
ties. The “discord among friends” within the government known as the Meiji
14 Coup of 1881 (continuing the one of 1874) — in concrete, the dismissal of
Okuma Shigenobu K PE F{F (1838-1922) and the formation of the Constitutional
Reform Party (Rikken kaishinté 31 7% DU &) — signified the preliminary collapse
of Fukuzawa’s ideas. Instead of refusing to accept the Westminster Model accord-
ing to Okuma and Fukuzawa, the government promised to convene a parliament
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after ten years. Yet, it was left completely blank as to what kind of parliament this
would be.

Thereafter, what kind of twists did the parliament convened in 1890 take? As
there is already plentiful research on this question, the author does not have any
new insight to add to it. However, broadly speaking, the form of the parliament in
these more than 100 years can be positioned in between what in this chapter has
been preliminarily called the Montesquieu Model and the Bagehot Model. Paper
width does not allow to prove this in this chapter. What this chapter has done is to
clarify the moment when these two models appeared.
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of Mori Arinori, revised edition], eds. Okubo Toshiaki X A f£F5, Kaminuma Hachird
98 )\ B, and Inuzuka Takaaki X353 B, 9 vols. (Tokyo: Bunsendd shoten, 1997), 1:9.

31 “Jiyl minken undd” F| HH [HMEIEH)) [The Freedom and People’s Rights Movement], in
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24, 2020).
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