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Bepartment of Fustice

Hlien Cnemp Control Enit |
@Washington (IA""“"
EXHIBIT C /_’ -
B September 30, 1944

MENORANDUM FOR MR. HERBERT WECHSLER
Re: Koiematsu v. United States

I understand that the TWar Depzxriment is currently discussing vith
the Solicitor Generzl the possibility of changing the footnoie in the
Korematsu trief in which it.is stated that this Jepertment is in possession
of informztion in conflict with the statements mede by General Detfiti releting
to the ccuses of the evacuzation. ‘Ur. Burling snd I feel most strongly thzt
three purpoces are to be served by keeping the footnote in its present fora.
(1) This Department has sn ethical obligatfion to the Court to refrain from

-eiting it as a souwrce of which the Court may prowerly take judicial notice if

the Depertment lmows that important statements in the scurce are uatrue and
if it knows as ta other statements that there is such coatrariety of informe-
tion that judicial notice is improper.’ (2) Since the Wer Depertment hues
published a history of the evacuetion containing importa.nt pisstztements of | .

_feet, including im;mta‘.:ions and inferences that the inection -end timidity of °
this Depertment mede the drastic action of evacuation necessery, this Department

has an' obligation, within its own comoetence, to set the record straight se
thet’ the true history moy ult:.mate]y become known. (3) Although the report
deals extensively with the activities of this Cepartment and with the relation-~
ship of the War Department to this Deperbment the report was published without
its being shown to us.. In addition, when we leermed of its existence, we
were on one occesion edvised that the report would never be published c::m,
on znother occasion wken we asked that relezse be held up so that we counld
consider it, we were told that the repori hed alreedy been released although
in fact._the report was not released unr,_l two weeks thereafter. In view of
the Wer. Depa.rt:nent‘s course of conduct with respect to the reoort we are not
required to deel with the reoort very resnectfu..ly.

I § o
As to the propriety of teking Judiciel notice" of +he contents of

"the report, it will be sufficient to point cut that (1) the report makes
‘an imnortant misstatement concerning our published alien enecy procecures;
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(2) the report makes statements concerning redio trensmissiors directly
contradicted by a letter from the Federal Communications Commission, and
(3) the report mekes assertions concerning radio transmissiorsend ship-
to-shore signaling directly contradicted by a memorandum from the Federal
Bureau of Investigation. - . '

IT

The wilful historical inaccuracies of the report are objectionsble
for two different reasons. (1) The chief ergument in the report as to the
necessity for the evacuation is that the Depertment of Justice was slow in
enforcing alien enemy control measures and thset it would not take the
necessary steps to prevent signaling whether by radio or by lights. It
asserts that radio transmitters were located within generzl areas but this
Department would not permit mass searches to find them. It esserts thet
signaling was observed in mixed occupency dwellings which this Department™
viould not permit to be entered. . Thus;, because this Department would not
allow the reasonable and less drastic meesures which General DeWitt wished, -
he was forced to evacuete the entire population. The ergument is untrue
both with respect to what this Department did and with respect to the radio
transmissions and signaling, none of which existed, as Genersl Dellitt at
the time well mew. (2) The report asserts that the Japanese-Americans
were engaged in extensive radio sipgnaling and in shore-to-ship signaling.
The general tenor of the report is not only to the effect thet there was a
reason to be apprehensive, but also to the effect that overt acts of treason
wers being committed. Since this is not so it is highly unfair to this
raciel minority.that these lies, put out in an offieial publication, go
mcorrected. This is the only opportunity which this Department has to <correct
thenm. - | :
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III.

As to.the relations of this Department to the report, the .
first that we knew of its existence was in April, 1942, when we recuested
Judge Advocate General Cramer to supply any published material in the '

" War Department's possession on the military situation on the West Coast
-"ab the time of the evecuation to be used in the Hirabayashi brief in the
Supreme Court. Colonel Yatson, Generzl DeWitt's Judge hAdvocate, stated
that General DeWitt's report was being rushed off the press and vould be
evailable for consideration. I was then advised, however, that the
printed report was confidential and I could not see it but I was given
L0 pages torn out of the report on the uncderstanding that I return them
" which, unfortunztely, I have done, Because ihese excerpts misstated the
facts as I knew them and misstated the relations between the Departient
of Justice and the War Department, I sugzgested to the Solicitor General
thzt he might vish to discuss with the Attorney General the matter of
the Attorney General taking up with the Secretary of Wiar the question of
showing us this report before it was released. Colonel Vatson then advised
me that ilr. i4cCloy was treating the report as a draft and oy personzl re-
collection is that Yr. McCloy stated in ir. Siddle's presence that it was
not intended to print this report. VWe did not hear shout this report zgain
until over six menths later when I learned accidentally from Xr. Myer of
WRA that he had 2 copy of the report which the .liar Depariment was going to,
publish.” I borrowed his copy and then Xr. Burling called Captain Hall, -
Xr. ¥cCloy's Assistant Executive Officer, and pointed out to him that the
report undertook to discuss relations between thne War end Justice Depart-
ments without giving us a chance to examine it and it was my understanding
that ir. ¥cCloy did not intend to have the report released. Captain Hall.
adnitted that Mr. dcCloy had stated that the report was not to be issued
but stated that he was sorry but the report had already been relessed and
there was nothing that could be done. We accepted his statement as true
and did not .check on it until two weeks had passed without any publiciiy
. and then when the report was discussed in the .-newspapers we checked with
.the public relations office of the War Department and they advised that
the report-had just been released and had not been released at the time
Captain Hall said it had.

, - It is also to be noted that parts of the report which, in April

1942 coild not be shown to the Department of Justice in.connection with the
Hirabayashi case in the Supreme Court, were printed in the brief amici
curiae of the States of California, Oregon and Washingtcn. In fact the
Western Defense Commend evaded the statutory recuirement that this Depart-
meny represent the Government in this litigation by preparing the erronecus
and intemperate brief which the States filed.

It is éntirely clear that the War Department entered into an
arrangeizent with the Western Defense Command to rewrite demonstrably

erroneous items in the report by reducing to implication and inference what
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had been expressed less expertly by the Vestern Lefense Commznd and then
contrived to publish this report without the knovledge of this Lepartment
by the use of falsehood and evasion. °

 For your information I annex copies of (a) my memorandum of
April 20, 1943 to the Solicitor General, (b) my memorandum of Jznuary A,
194, to the Solicitor Genereal, (c) my memorandum of February 26, 19LL to '
the Attorney General, and (d) a transcript of &r. Burling'!s conversation
of January 7, 1944 with Captain 1all vhich clearly brings out the evasion
and falsenhood used in connection with the putlicstion of the regort.

I also annex copies of memoranda from the FBI and of an exchange
of correspondence between the Attorney General znd the Chairmen of tne
Federal Commnications Commission which establish clearly that the facts
are not as General Debitt states them in his report and &lso that General
Delfitt knew them to be contrary to his’ report.

RECOMMENDATION In view of the Attorney General's personal
participation in, and finel responsibility for, this ‘T'epartment's part in
the broad administrative problem of treztment of the Japanese minority, - '
I urge that he be consulted personally on this problem. ifuch more is

involted than the wording of the footnote. The fajlure to deal adecuately

nov with this Report cited to the Supreme Court either by the Government
or other parties, will hopelessly undermine our acministretive position
in relation to this Japenese problem. We have proved unable to cope with
the military authorities on their own ground in these mztters. If we -
fail to act forthrightly on our own ground in the courts, the whole
historical record of this matter will be as the military choose to state
jt. The Attorney General should not be deprived of the present, and '
perhaps only, chance to set the recerd straignt. )
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. 2" pha Soliciter Gene=el has gons over tha revised pagL &L.oof of

ths trief ond has mede certein additicnel changes. I desire to invite

youxr ctiention ps:."‘.:iculr.rly to +he footnote which appzers on page 1

of tko rovicet pgl nreof. | AS set out in the first pzge prooi &t page

- 26, the footnote resa: . : Ceen

-7 " nppe Finsl Reporb of General Dovitt (wnich is dated

“ ... Jue .5, 1943, but wbich wal not mede public wntil Jenuery
o 16/44) is relled o2 in thie brief for statistics ead other detaile
;. " _concorriag the pctusl evacuction aad the events thet took
.. plesce gubsequeat thereto. The recital of tue circurstances
L ome e % Justifying 4,2 ovacuzticn 29 & matter of miiitsyy recessity,
S LT however, is io gereral Tespecis, particulerly vith reference
oL ) %o the use of iltegud redio treasaititers gad Lo shore—io-
chip sigaslling W persons of Japenese ancesiry; in conflict
yita information in the possessicn of the Dopartment of
Justice.. In view of the conirarlety of the reports o
. this mather we do not ask toa Court to take judicisl motice
. .. - of the yecital of those fecto contained in the Reperi.®

. 88 Mr. Fely has revised it, it reads:

P :

¥Wima Fipal Report of Gopessl Dawity (snich is datad Tune 5,
1943, bub which el aot mads public watil Jemusay 1544)
. heweinnfter clted as Final Report, is relied oz in this,
27 brdof fox rtohistics ead ctker deteils comcerming tae
L ~uctual agecuction end the eveats thet took pluce subeegrens
' .. . theretol. Tas recital in the Final Report of circunstancss
. - Cjuatifying tus 'cve.c'.:f;tion as a matter of pilitesy pecesslty,
o powever, 1o in saverel reapects, particularly atth reoferonds
- : 4o thn uco of Jlzgal radio treaswitiers and shore~so-shi
pienrdiing oF persons of Japapase ancesiry, in ceonilict with
the views cf thls Depar ~cni. We, acrefore, én not ask

. +he Couxt te baXe judicial notlce of trhe recitel of those/-..

facty contained ih the Regort.”
_ You will recull that Geners<l DeWitt! § roport malze? Mot stntenents
’conceraing rzdio traasull rers and sodp-to-shers signalling which are
catogoricelly denied b tpe FRI exd by the Fedsral Cormmications
_Cc:smiss:‘..on. There is no couct that these statements wera jrtentionat
felssbeoda,inasmuch s tue Fedorsl Commmications Commlesion reporbad in
dstsdl to Qeneral Duiliitt on +h2 sheonoe—sSy rrragel redio treznerlssion.
. - . é / 1
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110n, there arc ctber nisstate=mmis of frct which sesk to blore

aiti
Deprrin ot Jrith the evacustica ':Euggesting ihs4 we wers dere——=
o duticf. TheSO BIS scmexias nore cemplicaied bt they nwe ne —the-

P - vier of ths fact” thet Coneral Dowitsd In his official rsport
1o pvecueticn ba congat to Jrstify 1T by raldng {pporteat misstabencuos
act,. I think 1D 4zoorseat that this Depactment correct thie recoxd

fer o8 possi 15 ond corteiziy ve chovld mot esk the Cows te teols
;@ Lacta. - A .

121 notice of “thot
etnt as to our d;‘.sava::s.l ‘ v

were propasing the Rirabeiachi briasl :
-

The Wex Denzctment has no Proper cempl
he racital of the fasts. Then 0
leerd that the carordh bed baen mode tpd asked foT & SOPY of it fox

uso. 18 were 4cld that 3% was sacrat bat that tkhe Avmy weeld tenporacily
] us certedm pegls toxp out of the report. We did examine theso peges

Isy 1943 axnd then returned them to +he War Cepertment. (Scme of thes3

»s then turnmed WP sn & brist without cux

£3104 in the Hircbevashi cace,
aledge, T -tae arutas of Cxlifornlas Oregon &4

Wil -
T, Q Vashinguexn a3 enicll
ige) M. "HeCley aSvised Mr, Zoxds a% this tizms that 'D-:ﬁ:t-t.t‘s T'inal

ot wonld . not D2 nede publisz.

= . fie nex=t rooxd of e Tepert 1a Jeanexy 1944h. At ¥r. Eaniet _ :
Copiaiz Ficher'!s predocosiedy  :oi e

sectien, L callad Captzin Exll, who wns ¢

i azked that tha yulication of ths repart b ik

sartmant sdEab cxaing ths 31 Teport and Tmalze - comaants’ comeorndng .

2 raporits discuasion of tao roXe played b7 this Depa:'tnmrb. . Cuptaln ™

{1 stated thai the repys bad elrealy been puhliched and 1% =a8 too izts

do enything aboub 3%. Toe Teporb, howsver, wee not publispad wntil Tvo

ois later whea ibv val ralenzrnd to tha presd. T wrrified this through -t
end there a8 Bo Guzit.
+nsg uptrue and SR :

vheld uatil this

atines apd Publlic Bolaticns olflcexs
4 that Cuptaln 221 ts wiabtzoe
45 permdt this Depariuent o auke reprasentatlons
tn zospech to the publicaticn of a reporh plac
. 3n paxrt for the reacasity of the evacuntion, hed the VaT Dopertnent coem .
t prior to sublicetion. '

=y?s Ponlics
nt on this cubjcee
alé kove beem Uimo ©
zing the ;s:sp-:::;sibi.lity on
it to persit tkis Dopertment €O inspect the reperd

- In vloz of 211 thels cipcunsfences, il SeSmEI tc me thab tne pressnit
owdlerizeticn of the foctnote 15 ual ortimata. Thers 18 32 {=ct a
ontreristy of iqformation and we ought to szy &0. The shtahznents nede
Generzl Defitt are rot crly combrary to OuX, visws but they 7o cenbuixyy
o doteiled informutica 15 our [OSHesSLOD and/chaght to g2y 20-

-

l., ."

: I press the roini nod cnly bescanss 1 would like to see the 12
wote restored to 1Ls ga=iicr form, if possivle, b beccuao 3t is rvow :
vorizf ba subnisied spedn to the Yop Depertnent. : .

sonteupleted that %he rerised
w11 objoct to the feotnote and I © irk ue
t

[ asswmas that ths Vor Deparineat
should resist sxy Daxther +rmpeming with 1% with 11 our Lere3. e
. . ‘ :_._J-
el

THE P
ARTIES MAY SUBSTITUTE A BETTER COPY OF THE APPENDIX IF ONE IS
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