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INEPEIMOBA

Bynp-sikuil BUI MHOKMHHOCTI 3JIOYMHIB CKJIAJA€THCS 13 ABOX UM
OisbIIIe OIMHUYHMX 3JI0YHHIB. Y CydacHii Teopii KpuMiHAIBHOTO IpaBa
IHCTUTYT MHOKHHHOCTI € JOCTaTHHO PO3POOICHNM, KPiM TOTO BHACITi-
JOK pedopMyBaHHSI YKPaiHCBKOTO KPHUMIHAJbHOIO 3aKOHOAABCTBA B
KK VYxpaiam 2001 poxy BiH Brepiiie HaOyB 3aKOHOIaBYOI periiaMeHTa-
ii IIIIXOM 3aKpiTuIeHHs TakKuX ii BUAIB, K IOBTOPHICTh, CYKYITHICTh
i peruauB 3M04MHIB O6e3nocepenHbo B Po3nini VII 3aranpHoil yacTnHu
KK (ctarti 32-35 KK).

VY Toli ke 4ac OKPeMOro iHCTUTYTYy OJMHHYHOIO 3JI0YMHY Hapasi
TEOpist HE 3Ha€, XOUa BUBYCHHIO BU/IIB ONUHUYHUX 3JI0YHHIB, 30KpeMa,
TPUBAIOUMX, TPOAOBKYBAHUX Ta CKIAJEHUX KPUMIHAJIICTH 37aBHA
Opuainsny  yeary. Sk mpaBuilo, OJMHWYHI 3JI0YMHHM HAayKOBLSMH
AQHATI3YBAIMCh 3 METOK OUIBII TIMOOKOTO 3'ACYBaHHS TOHATTS
MHOXXUHHOCTI ~ 3JIOYMHIB, TIONIYKYy KPHUTEPiiB  BiJAMEXyBaHHS
MIPOIOBKYBAHUX 3JI0YMHIB BiJ] MIOBTOPHUX, a00 CKJIAJIEHUX 3JI0YMHIB
BiJl CYKyITHOCTI 3JIOYMHIB, a TAaKOX MPH BUPIIIEHHI CIIPHUX THTaHb
kBasti(ikaii Ta Ipu3HAUYEHHS TOKApaHHS.

VY nopeBomonilHIA JiTepaTypi i3 3a3Ha4EHOT MPOOITEMaTHKH MOXK-
Ha HazBatu gociimkenas C.K. Iorens, M./l. Cepreescororo, JI.C. be-
norput-Kotnspescekoro, O.®. Kictskieeskoro!, C.B. [Tosnumiesa,
M.C. Tarannesa Ta iHImMX. [3 cepennuu I’ ATAECATHX POKIB MUHYJIOTO
CTOJIITTS 1 y HOBITHIH JiTeparypi pi3Hi aclieKTH OIWHUYHUX 3II0YHHIB
nocnimkyBanmn H.b. Anie, €.B. bmaros, P.P. ['amiak6apos, JI.JI. T'a-
yxmaH, A.C. Topenik, B.®. J[pomin, M.O. €dimos, JI.B. Inoramo-
Ba-Xera#i, T.E. Kapaes, T.M. Kadapos, A.Il. Ko3nos, A.M. Kpacu-
xoB, B.M. Kynpssues, H.®. Ky3uenona, 5.0O. Kypinos, B.Il. Mankos,
A.B. Haymog, A.C. Hixidopos, A.M. Opazaypnue, A.A. [lioHTKOBCH-
kuii, M.M. CranoBcekuii, H.O. Crpyukos, €.A. ®ponos, FO0.M. IOw-
xoB, O.M. fxoBieB Tomo. B Ykpaini HaJl [IMMH IHTAHHSIMH TIPALFOBaIIN
M.I. baxanos, A.®. 3enincekuii, M.U. Kopxkaucekuii, [1.K. Kpuso-

! Jlokmamuuii ananiz KpuminansHO-nipaBoBux norsiaie O.M. KicTskiBcbkoro, y
TOMY YHCII IIOJI0 TUTaHb OAUHUYHOTO 3JI0YMHY Ta IX MHOXXHHHOCTI, IMB.: XapHUTOHO-
Ba O.B. Kpuminanbro-npaBosi norsian O.D. KicTskiBechbKkoro: HaykoBa CraalnHa Ta
1 3HAYEHHs /Ul CyYacHUX KPHMIiHAJIbHO-NIPAaBOBUX JociipkeHb. — X.: [Ipaso, 2010.
—-C. 123-175.
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mees, B.B. Ky3uenos, O.K. Mapin, T.M. Mapituak, B.O HaBpoupkwii,
M.I. I1anoB, A.M. Pumrentok A.B. Cauenko, C.A. TapapyxiH Ta Oara-
TO IHIITMX HAyKOBIIiB.

Crhin 3a3Ha4YMTH, IO MAOCHIPKEHHS OAMHUYHUX 3JIOYMHIB SIK
CTPYKTYPHHX €JI€MEHTIB MHOXHHHOCTI 3JIOYMHIB Ha Kadenpi
KpuMiHaIBHOTO TpaBa HarioHanpHOI ropuaudHOi akazemii Ykpainu
imeHi SlpocnaBa Mynporo 3amodarkyBaB 3aciTy’KEHUH Hisid HayKd 1
TeXHIKH YKpaiHu, AOKTOp IOPHUAMYHUX HayK, Hpodecop, akaaeMik
Axkanemii mpaBoBuX Hayk Ykpainu Mapk Izopoeuu bajxcanos. Y takux
foro npaisix, sk «Ha3HaueHne Haka3aHHUs IO COBOKYITHOCTH MPECTYTI-
JICHUH ¥ COBOKYITHOCTH PUTOBOPOB» (1977 p.), «HazHaueHnne Hakasa-
HUS TI0 COBETCKOMY yrojioBHOMY 1ipaBy» (1980 p.), «IloBTropHicTb 3110-
YUHIB SIK BUJ MHOKUHHOCTI 31104uHIB» (1993 p.), «MHOXECTBEHHOCTh
MPECTYIUIEHUH 10 yTOoJOBHOMY TpaBy YkpauHbDy (2000 p.) po3risga-
JI0CS LIMPOKE KOJIO MUTaHb, OB SI3aHUX 13 XapaKTEPUCTUKOIO OJUHUY-
HUX 3JI0YMHIB, IX O3HaKaMu Ta BUAAMH, NIPOOIEMaMH BiIMEKYBaHHS
BIJI MHOKUHHOCTI 3JIOYHNHIB.

[Tin HayxoBuM kepiBHUITBOM M.I. BaskanoBa Takox Oyl BUKOHAHI
Ta 3aXWIIeHI JBI KaHIAWIATCHhKi AMCepTalii, MpuCBsSUeHi npobdiemMam
onmHMYHUX 30unHiB: B 1990 porui — 1.O. 3inyenko «CocraBHbIE Tipe-
CTYIUICHHS B COBETCKOM YTOJIOBHOM IIpaBe (IIOHATHE, BUDI, HEKOTOPbIC
po0IeMbl KBATH(DUKAIUK U TNOCTPOCHHS camcunn)» a B 2002 pori
— €.B. [lleBueHKOM «370YHHU 3 TIOX1THUMU HACIIAKAMI.

VY Toii ke yac, crenialbHOr0 KOMIIJIEKCHOTO 1 CHCTEMHOTO PO3IJIs-
Iy npoOieMa OOMHUYHOTO 3JI0YMHY B TeOpil KpUMIHAJILHOTO IIpaBa I1e
He oTpuMana, xo4da crpobu taki Oynm. Tak, y 1989 p. B.®. Jlbomianm
OyJa 3axuIeHa KaHauaaTcbka nucepranis «ConuanbHas 00ycloBIeH-
HOCTb 3aKOHOJATEJIbHOTO KOHCTPYMPOBAHUS €JUHOTO CIOKHOTO IIpe-
CTYIJICHUS ¥ €r0 KBalu(uKauus», B AKiii aBTOp HamMarascsl BU3HAYUTH
KpUTepil €IHOCTI 3II0YMHHOTO MissHHSA. OKpeMi BUAM OINWHUYHUX 3I10-
YHMHIB JOCITIDKYBAJIHCS TaKOX YKpaiHCHKMM HaykoBLeM A.M. Pume-
JIIOKOM, SIKUM B 1992 p. 3aXUCTUB KaHAUIATCHKY L[I/IcepTauiIo “ Jlosrmm-
ecs M MPOJOJIKACMBIC IIPECTYIUICHHs B YTONOBHOM IpaBe”. OcranHiM
9acoM CHOCTEPIraeThCsl aKTUBI3ALs AOCIIIKEHb Yy LbOMY HAIPSMKY B
Pociiicekiit @enepanii: Big3HaYMMO KaHAWAATCHKI auceprauii Kamini-
HOi T.A. «@opMBbI U BUIBI €AMHOTO IPECTYIJICHUS] M OTTPAHUYCHUE MX
OT MHOXKECTBEHHOCTH mpecTyruieHui» (Mocksa, 2005 p.) i Pomanrox
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C.M. «CnoxHnble eauHU4HbIe TipecTyruieHus» (Tromens, 2008 p.). o
K CTOCYEThCSl YKpaiHH, TO 32 POKH ii HE3aJIeKHOCTI, K 10 TaK W Tic-
ns npuitaaTTs KK 2001 p., okpiM 3a3HaueHux poditr M.I. baxxanoga,
1.O. 3inuenko, A.M. Pumentoka ta €.B. [lleBuenka, He Oys10, Ha JKaJb,
3aXUINEHO KOJTHOI JJOKTOPCHKOT Ta KaHAMIATChKOI JFcepTallii, sKi Oymu
0 MPUCBSIYCHI aHAI3Yy OJUHUYHUX 3JI0YHHIB'.

Crig 3a3Ha4MTH, IO 3 MUIOTO PSIY MHUTAHB IIOI0 COILiadbHOI 00Y-
MOBJICHOCTI, IOPUAMYHOI NMPHUPOAU ONWHUYHHUX 3JI0YMHIB, KpUTEpPiiB
€THOCTI 3I0YMHHOTO JIISTHHS TOIIO B HAyKOBIH JTiTeparypi BUCIOBIIOBa-
JIUCS Pi3HI TOYKH 30Dy, 0araro 3 HUX 3aBKIU OyJIU TUCKYCIHHUMM, a Jie-
SIKi 1 ToTeTep He OTPUMAIH OJTHOCTAHOTO BHUpIlIeHHA. Mix THM, ITpa-
BO3aCTOCOBYA NPAKTUKA HApa3l CBIAUUTb, 10 MPABOOXOPOHHI OpraHu
3a3HAIOTh IIEBHUX TPYIHOILIB 1 IPUITYCKAIOTHCS IOMUJIOK Y FOPUINYHIN
OIIiHIII YCKJIATHEHUX (POPM OJUHHYHOI 3TOYMHHOT HisimbHOCTI. Tak, Bci
OIMHUYHI 3JI0YUHHM, SIK CTPYKTYPHI €JIEMEHTH MHOXHMHHOCTI, MAalOTh
CBOIO crienn(iKy, OHAK iX KOHCTPYKTHBHI OCOOJIMBOCTI, HAXKallb, I
HE 3aBXK]IM YiTKO BiOOPaXXYIOTHCSA B JAMCIIO3UINISX KPUMiHAIBHO-ITPA-
BOBUX HOPM, IIO BUKIMKAE CYTTEBI TPYMHOINI B KBamidikarii Ta Bia-
MeXXYyBaHHI IIUX JiSTHb BiJl OKPEMUX BHJIIB MHOKUHHOCTI, 3 SIKOFO BOHU
MAalOTh 3HaYHY 30BHILIHIO CXOXKICTb. A 11€ BPEIUTI-PELIT NPU3BOAUTH A0
HeMpaBWILHOI KBaJTi(hiKaIlii Ta MpU3HAUYEHHS MTOKApaHHS.

Hagenene cBimunTh, mo npodieMa OMMHUIHUX 3JI0YHHIB &K HisIK HE
BHYepraHa. BoHa BUXOIUTS falleko 3a MEKI BUCHHS PO 3aCTOCYBaHHS
KpI/IMlHaHLHO IPaBOBOT HOPMH i TOPKAEThCS cq)epn 3aKOHOJABYOT TEX-
HiKH, CIIOCO0IB no6yzxyBaHH${ CKJIaJiB 3JI0YMHIB, MiACTaB KpHMlHaJ'IISa—
wii 1 AekpUMiHamizawii cycanHo HeOe3neyHux AisHe. He BlemeHOIo
TAKOXX € HU3Ka [TUTaHb, MOB'SI3aHMX 13 (LII0COPCHKUM, COLIaIbHO-TICH-
XOJIOTTYHUM acleKTOM €1HOCTI 35104uHy. OTXKe Ha3BaHa IpobieMa ysiB-
JISIETHCS JOCTATHBO aKTYAJIbHOIO 1 TAKOI0, 110 MOTpely€e MOAaIbIINX Ha-
YKOBUX JOCIIDKEHb 3 METOI0 BUPOOICHHS Ha I1iii OCHOBI nponosnuiﬁ
Ta PeKOMEHJalil, CHPSIMOBAHHX HA YIOCKOHAIICHHS SIK CAMOTO KPHMi-
HAJIBHOTO 3aKOHY, TaK 1 MPaKTUKU HOT0o 34CTOCYBAHHS.

VY uiit MmoHorpadii Buepmre B Ykpaini Ha mincraBi KK 2001 poky

Jus.: JloBigHuK mpo aBTOpedepaT BUKOHAHMX B YKpaiHi 3a 1991-2008 pokn
JMcepTaliil Ha 3100yTTs. HAyKOBOTO CTYIEHs JOKTOpa i KaH/(M/aTa IOPUANYHUX HayK /
yrnagadi: B.K. I'pumyk, b.O. Kupuce, O.®. [Taceka. — JI.: JIbBiB. AepiK. YH-T BHYTpillI-
Hix cmpas, 2009. — C. 312-343.
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3IIHCHIOETHCSA KOMIUIEKCHUN aHaJIi3 OMMHUYHUX 3104MHIB. Ha migcrasi
BUBYEHHS YUHHOTO KpI/IMiHaJ'IBHOFO 3aKOHOJABCTBA, CIIELiaJIbHOI JIiTe-
parypu Ta MatepiaiiB CYZIOBOI NPAKTHKH B poboTi POSILANAETECA K-
POKE KOJIO TEOPETHYIHUX 1 IpaKTUYHUX NUTaHb, IOB'SI3aHUX 13 Xapak-
TEPUCTHKOIO TaKHUX HisIHb. 30KpeMa JOCITIKYIOTbCS KpUTepil €1HOCTI
3JI0YMHHOTO JiSIHHS; BH3HAYAIOTHCS O3HAKU OIMHMYHOIO 3JI0YHHY;
BHJIUISFOTBCS 1 aHATI3YIOTHCSA BUIM MPOCTHX 1 YCKIAAHEHUX OIWHWY-
HUX 3JIOYMHIB, K CTPYKTYpPHUX €JIEMEHTIB MHOKHHHOCTI 3JI0YHHIB;
BHPINIYIOTHCS JISKI CITIpHI MATAaHHS 1X KBasidikarlii Ta BiIMEKyBaHHS
BiJl MHO)KHHHOCTI 3JIOUMHIB Ta IHITUX CYMIXKHUAX TIPaBOBUX sBUII. Kpim
TOTO, BIIEPLIE CTABUTHCS 1 PO3MIAAAETHCA MUTAHHS PO BHU3HAYCHHS
KoJ1a 00CTaBHH, 110 BUKJIIOYAIOTh OJUHUYHUH 3JI04HH Y CTPYKTYpi MHO-
JKUHHOCTI 3JIOYMHIB, a TaKOXK 3IHCHIOETBCS crpoda 3'scyBaTd Miciie
OJIMHMYHOTO 3JI0YHHY B CUCTEMI IHCTUTYTY MHOXHHHOCTI 3JIOUHHIB.

Y po0OTi MHMPOKO BUKOPHCTOBYIOTHCS TEOPETHUYHI JIOCIIiHKEHHS,
SIKi HAsIBHI B HAyIli KPUMiHAJIBHOTO TIpaBa 3 Mpo0IeM OAMHUYIHHX 3J10-
YHHIB Ta IX MHOKUHHOCTI, a TAKOXX MaTepijii CyI0BOI MPAKTUKH YKpai-
HU 3 TUTaHb KBaMi(iKalii IUX [isHb Ta BiIMEKYBaHHS iX BiJ] CYMIKHHX
MOHSATb.

Buxonsium 3 TOro, mo npu BUPILICHHI L0 HU3KMA IHTaHb,
MOB’S13aHUX 13 BU3HAYECHHSIM O3HAK Ta BUAIB OAMHUYHHUX 3JIOUHHIB,
MpaBUJIaMU 1X KBaJidikallii Ta BiJIMEeKyBaHHSIM BiJ] MHO)KUHHOCTI 3J10-
YUHIB, NMPUHIIMAIIOBI MiIXOIU 3aKOHOJABI BXKE HA IMPOTs3i Oararbox
POKIB 3aJIMIIAIOTHCS JOCUTh HE3MIHHUMM 1 YCTaJICHUMH, aBTOPH MOHO-
rpadii BU3HAIOTH 32 MOYKITUBE aHATi3yBaTH B pOOOTI HE TUTLKHA HOBITHIO
CYIOBY IPAaKTHKY, a i 11 Marepiaiu 3a JOCUTH 3HAYHUI epiox yacy — 3
1960 o 2008 pokwu. Ilpu nmpomy ciij crieniaabHO OOMOBUTHCS, IO Ti
KpUMiHaJIbHI CHOpaBH, PiICHHA 3 SKUX NpUIMaIucs cylamMu YKpaiHu
y mepiog A0 HaOpaHHS YMHHOCTI KpuMiHadhbHMM KomekcoM YKpaiHu
2001 poxy, BAKOPHCTOBYIOThCS Ha CTOPiHKaX pOOOTH JIAIIE OCTUIBKH,
OCKIUJIBKM BOHH HE CyNepedaTb YNHHOMY 3aKOHOAABCTBY YKpaiHu i Bi-
MOBIJAIOTh TUM TEHJCHLISM IPaBO3aCTOCOBYO] IPAKTHUKH, SIKI CKJIAJIH-
cs B Hamnii kpaini micis npuitaatTs KK Ykpaiaun 2001 poky.

[IpakTuuHe 3HaYE€HHS POOOTH MOJISrae B TOMY, L0 BOHA CIPUSATH-
Me OLTBII TIHOOKOMY pO3yMIHHIO TUTAHb, TIOB’SI3aHUX 13 BU3HAYEHHSIM
FOPHIMYHOT IPUPOIH OXMHHIHHX 3JI04MHIB, IX O3HaK Ta BHUIIB, BiaMe-
KYBaHHSM BiJl IHCTUTYTY MHOKHHHOCTI 3JI0YMHIB, ypaxyBaHHIM 0C00-
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JIUBOCTEH 1X KBaMiQiKalii mpu po3B’si3aHHI KOHKPETHUX KPUMIHAIEHUX
CIpaB Cy[JsSIMH, NIPaliBHUKaMH IIPOKYpaTypH, IOCTHLIi, OpPraHiB BHYT-
PIIIHIX CcrpaB, MO BILIMBATUME Ha ITIBUIICHHS €(EKTHBHOCTI TpaK-
THUKH 3aCTOCYBaHHS KPHMIiHAJIBHOTO 3aKOHY 1 3MEHIIEHHS KUIBKOCTI
CYZIOBHUX ITOMHJIOK. PoboTa Oyne KOpuCHOIO 1 /IS HayKOBIIiB, BUKJIa/1a-
YiB, aCHipaHTIB y MUISX HACTYIHUX JIOCIIPKEHb B IIbOMY HAIPSIMKY, a
TAKOXK CTY/ICHTIB IOPUANYHHUX HABYAJIbHUX 3aKJIaliB IS OTIMOIEHOTO
BHBYEHHSI B Y40OBOMY MPOLIECi OKPEMHX MUTaHb KPUMIHAJIBHOTO IIpa-
Ba. KoprcHoro BoHa Oyjie i AJ1s BCIX THX, XTO IIKaBUTHCS MTUTAHHIMU
KPUMIiHAJIBHOTO TIpaBa Ta MPAaKTUKOIO HOro 3aCTOCYBaHHS.

ABTOpU BUCIIOBIIIOIOTH IIUPY BASYHICTH 32 LIHHI 3ayBaKEHHS, PEKO-
MeHalil, Ta noda)kaHH, SIKi CIIPUSIIM BIOCKOHAJICHHIO OKPEMHUX IO-
JIOXKEeHb po0OoTH Tiepen 11 myOITiKalliero, MIaHOBHUM pEIeH3eHTaM IIi€i
MoHorpadii: IOpiro Bacunvosuuy bayniny — NOKTOpY FOPUIAWYHHX
Hayk, npodecopy, akagemiky HamioHansHoi Akazemii mpaBoBUX HayK
VYkpainu, cynni Koncruryniinoro Cyny Ykpainu; €ezeny Jlveosuuy
Cmpenbyogy — NOKTOPY I0PUIMYHHUX HayK, Ipodecopy, 3aciayKeHOMY
IisT9y HAayKH 1 TEXHIKK YKpainu, npopekTopy OnechKoro HaioHaIbHO-
ro yHiBepcutety iM. I.I. Meunukosa; Borooumupy Ilasnosuuy Tuxo-
My — TOKTOPY IOPUINYHUX HayK, podecopy, akaaemiky HanionaabHol
Akanemil mpaBOBHX HayK YKpaiHW, 3acny>1<eHOMy FOPHCTY VYkpainu,
cynai KoncruryuiiiHoro Cyny Vkpainu y BiJCTaBL, 3aBlz[yBaqy Hay-
KOBOIO na60paTop1€Io JOCIIIKEHHS 3JI04MHHOCTI IPOTH TIPaB 1 CBOOO.
JIOOUHM 1 TpOMajisHUHA [HCTUTYTY BHBYEHHS IIPOOJIEM 3JI0YMHHOCTI
HAIIpH VYkpainn.

OxpeMy BASAYHICTH 32 Ha/IaHy JOIIOMOTY 1 CIIPHSIHHS Yy TIiATOTOBII
MoHorpadii 10 ommyOIiKyBaHHS aBTOPH BHCIIOBIIOIOTE B’auecnagy lsa-
noseuuy bopucogy —1oKTOpy IOpUINYHUX HAyK, podecopy, akagemi-
ky HamionanpHoi Akanemii mpaBoBHX HayK YKpaiHW, 3aciyKeHOMY
IopucTy YKpaiHu, IUpeKTopy IHCTUTYTy BHBYEHHS NPOOJEM 3JI0YMH-
Hocti HAIIpH Ykpainu.
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PO3ILI 1.
MOHATTS OAUHUYHOT O 3JIOUNHY

Beryn

JocmimpkeHHs] OMMHUYHAX 3JI0YMHIB JIOIIBHO PO3MOYATH 13 BU3-
HaueHHs iX HaWOUIBII XapaKTepHHX, ICTOTHUX O3HAK 3 THUM, II00 Ha
migcTaBi OCTaHHIX c(hOpMyITIOBATH 3arajbHe MOHSTTS OAMHUYHOTO 3J10-
yuHy. Sk ciynHo 3a3HauuB M.I. [1aHOB, TIIMOOKa 1 TpyHTOBHA pO3pO0-
Ka HayKOBHX IOHATH € HE TIJIbKM HEOOXiJHOI0 YMOBOIO NPAaBHJIBHOTO
3aCTOCYBaHHs JiIOYMX KPUMiHAJIbHO-IIPABOBUX HOPM, a i (QyHIaMeH-
TAJIFHOIO 03010 BJOCKOHAJIEHHS YAHHOTO 3aKOHOIABCTBA'.

TakuM YMHOM, NMHUTAHHS IIOJO BU3HAYEHHS MOHATTS OAMHUYHOIO
3JI0YMHY Ma€ NMPUHLMUIOBE 3HAYCHHs, aJke Oe3 HOoro BUpIIICHHS He-
MOXJIUBO BU3HAYUTH CYTHICTb OAMHUYHUX 3JI0YMHIB, & TAKOXK BUSIBUTH
OCOOJUBOCTI, IO BiMEKOBYIOTH iX BiJl OKPEMHUX BHUJIiB MHOXHHHOCTI
37I04MHIB. 3arajibHe HOHSITTS OXMHUYHOIO 3JI0YMHY MA€ 3HAUCHHS 1 IS
[IPaBOTBOPUO] AiSIIBHOCTI, TOMY 1110 0€3 HbOI'0 HEMOKJIMBO IPaBUIIBHO,
HAyKOBO OOIPYHTOBaHO, BiJITIOBITHO /IO CYCIIUIBHUX ITOTPEO CKOHCTPY-
FOBAaTH KPUMIHAILHO-TIPABOBI HOPMHU, SIKi TIepe0adaroTh BiIIOBI1aTb-
HICTh 32 YCKJIaIHEHI BUIH 3JI0YMHHO]T TisITbHOCTI.

[Ipo HeoOXimHICTP MaTH B HayIli KPUMIHAJIBHOTO TpaBa MOHATTS
OJIMHWYHOTO 3JIOYMHY CBIYUTH 1 TOH (aKT, Mo 0arato KpUMiHAJICTIB
MIPH JOCIiPKEHH] 1HITNX HAyKOBUX MPOOJIeM TaK YH iHAKIIE BUMYIIIEH]
3BEPTATHCS /10 MIOHATTS OAUHUYHOTO 3JI0YUHY, (POPMYITIOIOUH MIPH LBO-
My BiJINIOBi/IHI BU3HaUeHHs. Yepes 1ie B sriTeparypi Hapasi icHye 3HauHa
KUTbKICTh BU3HAUEHb OJIMHUYHOTO 3JIOYHHY, K MOAIOHUX OHE J0 O-
HOTO, TaK i iICTOTHO Bi/IMiHHUX Yepe3 KOHCTAaTAIlif0 B HUX Pi3HUX O3HAaK.
3 onisiay Ha BUIIE3a3HAUYEHE YSIBISIETHCS, 110 3'ICYBAaHHS 1 yPO3yMiHHS
TOYOK 30Dy, SIKI paHille BUCIIOBIIOBAIUCH HAYKOBISIMHU 3 TEMH LIbOTO
JOCIIPKEHHS, TIONTYK HOBHX NUISAXIB JUIS BUPIIICHHS CIIPHUX MTHTaHb
MaTtuMme HeaOusKy KOPUCTh Ul HayKH KPUMiHAJIBHOTO IIpaBa.

! Jlus.: [TanoB M. TlonsTiiiHi anapati HayK KPUMIiHAIBHOTO IMKIY: CITiBBiJHO-
IICHHS 1 B3aeMO3B’s130K // BicHuk Akanemii mpaBoBux Hayk Ykpainu. — 2000. — Ne 4.
-C.37.
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1.1. OcHOBHIi KOHUeNUii OAUHUYHOIO 3JI0YHHY
B Hayli KPUMIiHAJILHOIO NIpaBa
J0PEeBOJIIOLIHHOr0 mepiony

1.1.1. Dinocoghcokuii acnexkm npoodaemu

MeTo/0TOTIHHOI0 OCHOBOIO PO3POOJICHHS TOHATTS OXMHUYHOTO
31M04umnHY € (pimocodchbke BUSHHS PO KATETOPII0 «OAUHUTHE) .

Cnin 3ayBakuTH, IO Oyab-sSKe IMOHATTS € OCHOBHOIO (hopmoro
MUCIICHHS, SKa Bmo6pa>1<y€ KOHKPETHO-y3arajbHeHy NPUPOLIY, TaK
OV MOBHTH «3arajJbHH{ THII» IIEBHOTO Koia sBuIl. CBOIO TOBHY i 3a-
KiH4eHy (OpMy TOHSATTS HaOyBae JMIIe B Mporeci (GopMyTIOBaHHS
Bu3HaYCHHs. IIOHATTS pO3KpHBaE CYTHICTB sIBHIIA 1 3a CBOIM ¢op-
MaJIbHUM 3MICTOM € €JJHICTIO OZIMHUYHOTO, OCOOJIMBOTO i 3arajbHOTO,
TOOTO 11€ 3aBXK/U MIEBHA CYKYITHICTh 3HAHB PO MPEIAMETH YH SBHIIA,
SIKi BUBYAIOTHCS .

®opMysTIOr0UN MTOHATTS SK MiJCTaBy JJIS y3araJbHEHHS MPEJIMETIB
YW SBHIL, HEOOX1THO BUUIATH O3HAKH, K1 € HAMOLIBII CyTTEBUMH (ic-
TOTHUMH) JUISL OCTaHHIX, Yepe3 M0 caMe IIOHSTTD» Yy (iTocodCchKin
JTepaTypi BU3HAYAETHCS K BiOOpakeHHS MPEIMETIB UM SBUII 32 1X
CYTTEBUMH O3HAKaMH, a TAKOXK BIJTHOCHH MK HUMH®.

Orxe, 00 BU3HAYUTH MOHSTTS OJMHUYHOTO 3JI0YMHY IEPII 32 BCE
HEeoOXiTHO BUIUTUTH THIIOBI, MTOI0HI PUCH, TPUTAMaHHI OKPEMUM 3J10-
YUHAM, SKi BiJIPI3HSAIOTH 1X BiJf MHO)KWHHOCTI 3JI0YHHIB

[ToBHe BW3HAYEHHS O3HAK OJMHUYHOTO 3JI0YMHY MOKJIUBE
JMIIE 32 YMOBH, IO iX JOCIIUKEHHS Oy/ie IPYHTYBAaTHCh Ha NEBHUX
o0'eIHyBaIbHUX 3acajax. Y KpUMIiHAJIBHOMY TIpaBi, OyIyrud CBOE
BYCHHS MPO T€ UM 1HIIE MMOHSTTS, KPUMIHANICTH B SKOCTI TaKUX 3acajl
HalyJacrime oouparoTh 00’ €KTHBHI Ta Cy0 €KTHBHI O3HAKH SBUIIIA, SKE
JIOCIIKYIOTh. Yepes 1ie 1 HayKoBi Teopii y KpuMiHAIBHOMY TIpaBi Tpa-
JMIIHO TOAUIAIOTh Ha 00 €KTUBHI Ta CY0'€KTUBHI".

! Tus.: ®unocodcekas snuuknonenus / Iox. pen. ©.B. KoncrantuHosa. T.4. — M.:
Coserckast sHIuKIoNEe U, 1967. — C. 311-315.

2 Jlus.: LHanuu C.JI. Jloruyeckuii CI0Bapb-CIpaBOYHUK. — XapbkoB: Makr, 2006.
—C.253.

 Ha wro ocoGuBicTh y ¢Bili uac 3Bepras ysary M.JI. Jlypmanos. (Jypmanos H.JT.
[TonsTtue npecrymienus. — M., 1948. — C. 46.
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OkpiM TOro, B HAIIOMY BHIAJIKy OKPEMOIO pO3IISIIy MoTpedye i
¢inocodcrka KaTeropisi «OAMHUYHE», TOMY IO caMe 3a ii JOITOMOTOI0
OLIBLIICTh HAYKOBIIB BU3HAYAIOTH O3HAKHU OJJMHUYHOTO 3JI0YHHY .

Onuanyne (oKkpeMe, iHIUBIqyanbHe) — (pitocodchka KaTeropis, mo
BHpaKae BiTHOCHY BiJIOKPEMJICHICTb, TUCKPETHICTh, BITMEKOBAHICTh Y
MIPOCTOpI Ta B Yaci peueit, mofiil Ta mpuTaMaHHi iM crierudivHi iHauBi-
IyaJbHI 0COOIHMBOCTI, SIKi CKIIA/Ial0Th iX HETIOBTOPHY SKICHY 1 KUJIbKiC-
HY BH3HAYCHICTb.

VY 4KOCTI OJUHMYHOTO MOXE PO3IVISNATHCS HE TUTBKH OKpEeMUi
MpeAMeT, a W I[N Kilac TPeIMeTiB, SKIIO BiH OepeThCs SIK MOCh
€IMHe, BITHOCHO CaMOCTiliHe, iCHylo4e B IeBHUX Mexax. KoHkper-
HOIO ()OPMOTO CBOTO iICHYBaHHS OJUHWYHA Pid (TpoIiec) 3000B's13aHa
Ti¥l cucTeMi 3aKOHOMIPHHUX 3B’SI3KiB, Y CepeIHI KX BOHA BUHUKAE.
[Tpy bOMyY OJMHUYHE HEPO3PHUBHO IOB'3aHE 13 3arajJbHUM. 3araib-
HE PO3KPHUBAETHCS y TOHATTI TIMBKH Yepe3 BillOOpaKeHHS OXMHIY-
HOTO.

[lepmri Bigomi mMOmIsiIM Ha KaTeTOPilo «OMUHUYHEY C(HOPMYyBaIUCh
e B aHTH4HIN ¢inocodii. B mimomy mist dinocodii miporo nepiony xa-
pakTepHUM OyII0 po3yMiHHSI OMMHUYHOTO SIK TIEBHOI MO (IKaIlii, SBH-
Ima, 1o BiapizHsAeThes Bix 3arampHoro (I'epakdit, Jemokput, [lnaron,
ApuCTOTEIb).

Tax, Apicrorens y cBoiii «Meradisuiti», GopMyI0dr OHTONOTIYHE
BUYCHHS PO €JTHICTH 6yTT${ PETENLHO aHAII3y€e TAKOXK | OHATTS €JHOCTI
AK cyOcuaiapHoro oo oro konnenmii Oyrrsa. Ha mymky Apucrore-

' «OnuHudHe», «oco0iamBe» 1 «3aranbHe» — (Gitocochbki KaTeropii, mo Bupa-

JKAIOTh 00’ €KTHBHI 3B'SI3KM Y CBITI i XapakTepH3yloTh npomuec iHoro mizHaHHS. Onu-
HUYHE (OKpeMe, IHMBigyalbHe) XapaKTepHu3ye MeBHUH IpeaMeT, OOMEeKESHUH Y Mpo-
CTOpI 1 Yaci; Bce3araspHe (3arajbHe) BUpaxkae MONiOHY, abCTparoBaHy BiJl OMUHHIHUAX
1 0COONMMBHX SIBUIL BJIACTUBICTH 200 O3HAKY, Ha MiJACTaBi KO MpPEIMETH YH SIBHIIA
00'eIHYIOTBCSI B TOM UM IHIIHMH KJ1ac, BU, Pijl; 0COOIMBE — 11e KaTeropis, sika BUpaXkae
€/IHICTh OJJMHUYHOTO 1 3arajbHOro, MPEAMET, Y3THH y CBOI KOHKPETHIH LiNiCHOCTI
SIK BU3HAYEHE 3arajbHe 1 sIK He BUKIIIOYEHE 13 B3aeMO3B's13Ky cBity ogmHH4He. (I1lomo
BH3HAYCHHS CYTHOCTI TaHUX (PITOCOPCHKUX KaTeropiit auB., Hamp.: 3norina M.JL. [lia-
nektuka / 3a pen. MenkoBa 10.A. — K.: IH-T dinocodii, 2004; Kenpos b.M. Enunc-
TBO IUANICKTHUKH, JIOTUKH U TEOpUH Mo3HaHus. — M3a. 2-e. — M.: Kom. kuura, 2006;
Cononos E.®. ®unocodust. [Ipeamer u goruka pusocodpun. VICTOKM THaTEKTHKU U
meradusuku. — M.: BUY, 2001; PyrkeBnu M.H., Jloiipman W.5. lnanexruka u reopust
no3Hanus. — M.: Meicib, 1994 Ta in.).
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JIs1, €MHE Mae 4OTUpH 3HadeHHs. [lo-niepiue, 1e Te, Mo € Oe3nepeps-
HHUM, TOOTO T€, PyX YOTO € HenmoAiIbHUM. [lo-1pyre, eanHe e Te, «I1o
CKJIaJia€ IIiyie i Mae meBHUA 00pa3 abo (hopmy, 0COOIUBO SIKIIIO BOHO
TaKUM € BiJl IPUPOJIU a HE Yepe3 CTOPOHHIO CHITY (ITOIOHO TOMY, IO
3’eHaHEe KieeM, a00 IBAXOM, a00 BY3JIOM), i MICTHTh IPUYHHY CBOET
OesnepepBHOCTI y camomy cobi»!. TIpu 11bOMY €JMHHUM BU3HAETHCS TE,
II0 OXOIUTIOETHCS €INHOIO JYMKOIO; T€, JyMKa, IPO SIKe € HeNOodiib-
Hoto. J[ymKa, 3a ApucroTeneM, HENOAUIbHA TaM, «JI€ € MPUYNHA €]1-
HOCTi CyTHOCTE#»?.

SIK BUIHO, Y IIbOMY BHIIQJIKy €MHE PO3YMIETHCS SIK JICIIO HEIO1Ib-
HE 32 CBOEIO MPHUPOAOI0: Oyab-SKUil Ipeamer abo SBHIIE, SKOCTSIMHU
SIKMX € IIJIICHICTD 1 HEMOAIIBHICTD, € €IMHUMHU. Tak caMo 1 Jis JIFOAUHH,
sIKa HEOJTHOPA30BO IOBTOPIOETHCS 200 € Oe3MepepBHOIO Ta HETIOiTb-
HOIO TaKO)K HaOyBa€ BIACTUBOCTEH €HOCTI.

[To-Tpere, ApucToTens poOUTh BUCHOBOK, II0 €IMHE — 1€ BCE, 11O €
TOTOXXHHM, TIOIOHUM Ta piBHUM. TOTOXKHE, B CBOIO UepTy, Oy/ie Tam, Jie
BU3HAYEHHS IEPBUHHOI CYTHOCTI €1MHe. [[epBUHHOIO CYTHICTIO € BCIKE
OyTTs, B3ATC Y KOHKPETHOMY OIMHIYHOMY BHD)KCHHI, AKE Ma€ OHa-
KoBy Mipy>. OTKe, 7Ba 4n OiJIbliIe BUMHKIB JTFOIHHH OyayTh TOTOKHUMH
(ToOTO €MHMMM) Yepe3 HasIBHICTh y HUX OAHIET 1 Ti€l caMol MipH, Tak
3BaHOT MEPBUHHOI CYTHOCTI.

[To-uerBepre, eauHe Y APHCTOTEINS OCTAa€ Y 3HAYCHHI 3arajbHOTO.
«HasuBaeTbes €IMHUM TAKOXK T€, IO HAJCKUTH 1O OAHOIO POy, Ta
BiJIDI3HAETLCS NPOTHIICKHUMH OJHE OXHOMY BHIOBHMH BiIMIHHOCTA-
MHU; 1 BCE IIe 3BEThCS €NHHM, TOMy IO PiJl, NOKJIAJACHHUH B IMiZCTaBy
BUJIOBHUX BiZIMIHHOCTEH € €TMHUM®*.

Takum unHOM, €1MHE 32 ApUCTOTENeM — I1e Oe3nepepBHE Bij IPUPO-
I, 11iJIe, ONIMHUYHE 1 3araybHe. BodeBup, 110 y MiJICTaBy BCiX 3HAYEHb
enuHOTO (iocod MokiIaB 00’ EKTUBHHUI KPUTEPiH, a came — Marepiro.
Taxkoxk, sSIK BUTUTUBAE 13 BUCHHS APUCTOTEISI, OIMHUYHE 1 3arajibHe — 1€
JIB1 CTOPOHH €JTMHOTO.

Jus.: Apucrorens. CounHeHHs B 4eTbIpex ToMax. — M.: Meicias, 1976. — T.1.
—C.252.
2 Jtus.: Tam camo. — C. 252
3 JTus.: Acmyc B.®. Meradusuka Apucrorens. — B ku.: Apucrorens. CounHeHus!
B yeTbIpex Tomax. T.1. — C. 12.
4 Jus.: Tam camo. — C. 253.
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be3ymMoBHO, ApHCTOTENb, BIPOBAKYIOUH KaTErOPil0 «€EIUHOTO
30BCIM HE MaB Ha METi BUBYATH 3JIOYHHHI (HOPMU JHONICHKOI TisITBHOCTI,
OJTHAK JETAIbHO Po3po0iieHa HUM (iocochka KaTeropis «OIuHUY-
HOTO» B TOJNILIIOMY OyJla OKJIaJeHa y MiAIPYHTS MOIsAAIB Oararh-
OX TIOKOJIIHb IOPUCTIB Ha MPUPOAY OXUHUYHOTO 3JI0YMHHOTO JIiSTHHS'.
Cawme iei ApuCTOTEIIS TIOKJIANIN TT0YaTOK TEOPisiM 00'€KTHBHOI 00yMO-
BIICHOCTI €THOCTI 3JI0YHHY, SIKI OTPUMAJIH PO3IIOBCIOKEHHS Y KJIacH4-
Hil MKOJIi KprMiHaIbHOTO TpaBa y XIX cTomiTTi.

Cepiio3HUI KPOK 10 TIaJISKTUYHOTO PO3YMIHHS OJMHUYHOTO OYyB
3po0ieHni HIMEIBKOI KiacuuHO (inocodiecro. 3okpema [erens min
OJIMHIMYHUM PO3yMiB HEOOXiHY (hopMy MiCHOCTI y 11 30BHIIIHEOMY iC-
HyBaHHI, TOOTO B IPOCTOPI 1 4aci, IK «KMOMEHT BiIMIHHOCTI» 1 BU3Ha4e-
HOCTI, IO IPOTUCTABIIAETHCS A0CTPAKTHIHM TOTOXKHOCTI MOHATTS. Diso-
co( BKa3yBaB, 10 BU3HAYEHICTh, SIKa CITIBBIIHOCUTHCS camMa i3 00010,
€ ONMHHUYHICTIO. Y IIbOMY PO3YMiHHI OMUHHYHE BUCTYIIAE K HEOOXi]I-
HHUI MOMEHT KOHKPETHO-BCE3araibHOro MOHATTS. OJJHAK, OCKIIBKH IS
['erens Bce3araiabHUM € AyMKa i TUTBKH JyMKa, OCTIJIBKY 1 ONMHUYHE Y
MiJICYMKY TIyMaduThes B Horo «Jlorimi» sk gopma i croci6 mpeamer-
HOI peastizailii AyMKH, MOHSTTS, iJ1ei, K CTYIIHB 1X «OIpeIMeTyBaHH)
y mpoctopi i yaci. OMUHUYHICTh € HE TUIBKH TIOBEPHEHHSM ITOHSITTS
1o cebe camoro, a 6e3mocepenHpo 1 iioro Brpara. Uepes3 OAMHUYHICTB,
MOIIOHO TOMY, SIK TIOHSTTS ICHY€E B Hill B cepeinHi ceOe, BOHO CTae 1mo3a
co0O0¥0 1 IepeTBOPIOETHCA B MiHCHICTh. OTxe ['erenp BU3HaUae OMuHIY-
He (TiJO, TIOAI0, SBUIIE) SIK MEBHY aOCTPaKIIito, [0 HEe Ma€ IHCHOCTI
o3a 1 HE3aJIEKHO Bix MUCIEHHA. [meanicThyHi momaau lereis Ha
CYTHICTB KaTeropii OJJMHUYHOTO MaJIy IEBHUI BIUIUB Ha MPEICTaBHH-
KiB Cy0’€KTHBHHX TEOPid €HOCTI 3JI0UMHY, SIKi TIOMIUPHUINCS B TEOPil
POCIMCHKOTO KPUMIHAIBHOTO TTpaBa HanpuKiHIi X 1X cTOMITTS.

MarepiamicTi4yHa JiaJeKTHKa BU3HAYa€ OJUHUYHE K 00’ €KTHBHY
SIKICHO BU3HAUEHY PealIbHICTh, K (hopMy OyTTS Marepii y mpocTopi, 5K
HaWBaKITUBIIIAI MOMEHT AiCHOCTI. JI7s po3yMiHHS MiICHOCTI BaXK-
JIMBUM € Take OAWHHYHE, K€ BUPAXKAE CBIH BIIACHUH 3araJbHUN THIL.
[HIMME cIOBaMu, OMHUYHE BUCTYIAE SK KUJTbKICHO BU3HAYEHHH MO-
MEHT CaMOPO3BHTKY SIKICHO BU3HAYEHO] JIIHCHOCTI.

! 3a3HaurMo, 110 APUCTOTEIb TAKOXK JOCHTH IPYHTOBHO BUBYHB KATETOPII0 «MHO-
JKUHHICTBY. [ MoCiiIKeHHIO ITKOM MpUCBsueHi T1aBa 13 m'sTol KHUTH 1 1aBa 6 aecs-
TOT KHUTHU TpakTata «MeTadizukay.
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Sk 3a3HAYANOCs, ONMMHUYHE XapaKTEPU3y€e OKPEeMi MPEJIMETH, SIBH-
Ia MpoIecH, SKi BiJIPi3HSAIOTHCS 3a CBOIMH SKOCTSMH BiJ| 1HIIUX, B
TOMY YHCHi 1 MOAIOHMX 10 HUX TPEJMETIB UM SBWII. 3arajibHe — IIe
00’€KTHBHO ICHYIOYa IMOMIOHICTh OKpPEeMHX MpPEIMETiB, iX OIHOPiI-
HICTh (OAHOTHITHICTE), HAJIEKHICTh IO OJHOTO ¥ TOTO X POy SIBUIIL
B 00’exTHBHIN AIMCHOCTI TOCTIHHO BiJIOYBAa€ThCS MEpEXil], MepeTBO-
PEHHSI OJJMHUYHOIO Yy 3arajibHe 1 ocoOmuBe, Ta HaBmaku. Jlis 3araib-
HOT 3aKOHOMIPHOCTI BUSIBIISIETHCS B OJJMHUYHOMY 1 Yepe3 OJUHUYHE, a
BCLJISIKa HOBA 3arayibHa (hopMma 3aBK/H CIIOYATKY BHUCTYIIAE B AIMCHOCTI
y BUIVISIII OJJMHUYHOTO BUHSTKY 13 3arajbHOTO TpaBuia (44 TO € Ha-
PODKEHHSI HOBOTO O10JIOTiYHOTO BUAY, YM HOBOI (DOPMHU CyCITUTEHUX
BiIHOCHH TOIIIO).

OpMHWYHE, TAaKUM YHHOM, peajlizye 0araToMaHiTHICTh Y €IHOCTI i
€ HeoOXigHOI (POPMOIO PO3BUTKY MiHCHOCTI. 3 iHIIOTO OOKY, TiMBKH
4yepe3 BpaxyBaHHS OIMHUYHOTO 3/1iHCHIOETLCS TIOIAJIbIIE TTOTTHOICHHS
(KOHKpeTH3allist) 3arajibHOTO. 3arajibHe PO3KPHUBAETHCS B MTOHSTTI TilTb-
KU 4epe3 BioOpakeHHs OMUHUIHOTO.

[li3HaHHS THX YM IHIIMX TPEJIMETIB UM SBUII 3 TOUYKH 30pY CITIBBiJI-
HOIIICHHS «OIMHUYHE-3arajbHe» nepeadayac MOXIMBICTD X MOPIBHSIH-
Hsl, BUSIBJICHHS CXOJKOCTI Ta BIJIMIHHOCTEH, OTHOPIAHOCTI Ta Pi3HOPIA-
HOCTI, YCBiIOMJICHHSI OKPEMOTO OJMHUYHOTO XapaKTepy KOHKPETHHX
MPEJMETIB UM SIBHII, iX Kiacuikariro'.

SkImo mepeHecTy po3rsayBaHi (iTocoPCchKi KaTeropii Ha KpuMi-
HAJBHO-TIPABOBE BUCHHS MPO MHOXWHHICTH 3JI0YHMHIB, TO OYEBHIHO,
110 BOHM MOBHICTIO CIPAIbOBYIOTH. [TiJ1 UM KyTOM 30py MHOXKHHHICTh
3JI0YHHIB — € € 3arajbHe, a OKPEMHUIA 3JI0YHH Y 11 CKIIa/i — OMUHUYHE.
OnuHWYHI 37104MHY — 11e PopMa iICHyBaHHS MHOXKHHHOCTI (3arajibHOTO)
y nificHocTi. KoykHMY OJMHIYHUI 3JI09UH € BiJOKPEMIICHUM BiJT 1HIIIO-
ro, 1 Mae BiacHi cnenudiuni ocobnuBocti. [loeqHaAHHAS NEKiTBKOX OfH-
HUYHUX 3JI0YMHIB CTBOPIOE HOBY 3arajibHy KaTeropito — MHOXKHHHICTh
3II0YMHIB, 3MICT KO PO3KPHUBAETHCS TIILKU Yepe3 Mi3HAHHS OJWHUY-
HOTO 3JIOYMHY, HOTO 03HAK 1 BJIACTHBOCTEH.

! JTus.: Beenenue B punocodpuro / ®ponos U.T., Apar-orisl D.A., Apedoesa I'.C.
u ap. — Y. 2. — M.: lonuruznar, 1989. — C. 109-110.
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1.1.2. O6'ekmueni meopii eonocmi 3n04uny

SlckpaBUM NpeICTAaBHUKOM yKa3aHUX TeOopiil OyB BUAATHUN HIMELb-
kuit BueHuit [TaBen Auncensm Deiiepbax!. 3apaau cripaBeIMBOCTI 3a-
3HAUYMMO, 110 B O€3M0CePeIHFOMY PO3YyMiHHI CJI0BA ITIOHSTTS! OAUHUYHO-
ro 3iounHy A. @eitepbax He po3riisiaaB. Bin aHaizyBaB Julie mpo0B-
KyBaHMH 3JI0YMH, IPUUOMY BU3HABaB HOTO 3 OHOTO OOKY CYKYIHICTIO
3JI0YMHIB, @ 3 1HIIOTO — [TOKAPAaHHS 32 HHOTO MIPOIIOHYBAaB MIPU3HAYaTH
TakK, AK 32 OMMHUYHUHN 3JI0YMH, TOBOPSYH, IO «TYT Oararopasosi 3J10-
YMHHI JiSSHHA MalOTh PO3IVISIIATUCS K OAWH €IWHUM 310uuH». Taka
HEMOCIIOBHICTh MOSCHIOEThCS crienndivaumMu norsinamu A. deiiep-
0axa Ha IPUPOLY NMPOAOBKYBAHOIO 3704MHY. | OJIOBHOIO 0COOIUBICTIO
TaKOro JisIHHS BUCHUH BBaXKaB €IHICTh IPEIMETa 3JI04HHY, caMe 1ie, Ha
HOTO0 TyMKY, MaJIo OyTH €IMHOO ITiICTaBOI0 00’ €THAHHSI MHOKUHHOCTI
OKpEMHUX [isiHb B €IMHUH NPOJOBXKYBaHUH 3JI0YHH.

OTxe, 3arporioHoBaHa A. PeitepbaxoM KOHCTPYKILiS TPOIOBXKYBa-
HOTO 3JI09HMHY OymyBaliacs JIMiie Ha 00’ €KTUBHUX IIiJICTaBaX €HOCTI,
0e3 Oy/1b-SIKOTO BpaxyBaHHs Cy0’ €KTHBHHUX ITiJICTaB — €JIMHOTO YMHUCIY,
€IMHUX METH Ta MOTHBY. 3a TEOPI€I0 I[LOI'O BUCHOIO, SKIIO CYO’€KT,
OZIHOTO Pa3y BUMHUBILY [TOCSTaHHS HA IEBHUN HPEIMET, Yepe3 IesKUi
Yac 3HOBY HaMaraBcs BUMHUTH 3JI0YHH IPOTH TOIO CaMOTro MPEeIMETa,
TO BCE BUMHECHE IIOBUHHO OYJIO PO3IIISLIATHCS SIK €IMHUNA IPOJOBXKYBa-
HUH 37I0YHMH, HaBITh 1 TOJI, SKIIO APYyTe MOCATaHHs OylI0 akTOM peati-
3aIii caMOCTiiiHOTO, Tak OW MOBHTH, HOBOTO ymuciy’. Taka mo3wuitis
HEBUIIPABIAHO PO3IIUPIOBAIA MEXI IPOJOBKYBAHOTO 3JI0UHHY 1 IPaK-
TUYHO 3BOAMJIA HaHiBelb MOHATTS moBTopHOCTI. LlikaBo Te, mo Taka
Touka 30py A. deliepbaxa miATpUMYyBajach i Ha 3aKOHOABUOMY PiB-
Hi: BoHa Oyia 3akpimieHa B baBapchbkomMy KpUMiHAIBHOMY YJIOXKEHHI
1813 p., ykiazmauem sikoro, 10 pedi, OyB cam A. DeiiepOax.

Teopito 00’exTHBHOI €/1HOCTI 3mounHy A. DeiiepOax 3armo3uduB i3
Teopii puMchKorO mpaBa. KpuMmiHaibHe MpaBo THX 4YaciB HE IIKABUIIN
Cy0’€KTHBHI YNHHUKU TOBEIIHKH 3JI0YMHIS], @ TOJIOBHUM NPHHLUIIOM

! TlocnigoOBHUMH MPUXMIBHUKAMH 00’ €KTHBHHX TEOPil €IHOCTI 3II0YHHY TaKOX

Oynu I'poneman, bayep, Bextep Ta i HiMEIbKI KPUMiHATICTH.

2 Jlus.: ®eiiepbax A. Yronosuoe npaso. — CII6, 1810. — C. 50-51; ITxuoHTKOB-
ckuit A.A. YronoBHo-npaBoBble Bo33peHus Kanta, A. @eliepbaxa nu duxre. — M.:
Opuznar, 1940. — C. 109-110.
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BIANIPABIIEHHSI TNPAaBOCYAs BH3HABAJIOCH OO'€KTUBHE CTaBICHHS 32
nposuny'. Came 1uMm, 3 OZHOTO OOKY, MOXKHA TMOSICHUTH BiJCYTHICTb
OyIb-IKNX Cy0’€KTHBHHX ITiJICTaB Npu Bu3HaueHHI A. DeliepOaxom
KOHIIEMIIii TIPOIOBKYBAHOTO 37I0YHMHY. 3 1HIIOTO OOKY, I1€ MOSCHIOETHCS
THM, 110 BYCHUH 3HAXOIMBCS IMiJ BILTMBOM KaHTIBCHKOI Cy0'€KTHBHO-
ineanictuaHoi Qinocodii «pedi B cobi».

Tyr wikaBum € e, mo cami o cobi morsau 1. Kanra na mpu-
polay 3imouMHy He mnepeabadyann poO3'eAHAHHA 00’ €KTHBHOIO i
cy0’exTuBHOrO. BiH HaBiTh 3a3HayaB, IO 3JIOYUH 1€ € HABMHCHE
MOpYIIEHHST 00OB'S3KY, «IOPYIISHHS, ITOB’SI3aHE 13 YCBIIOMIICHHAM
TOTO, 1110 BOHO € mopyiueHHsAM»?. OTxe 3a . KaHTOM 31104uH 3aBXK 11
Mae 00’ €eKTUBHY i cy0’€KTUBHY CTOPOHU; 1€ € JIISTHHA, SIKe CIIPHUYNHSE
IIKOJy TIEBHOMY 00’€KTy, BUMHEHE KOHKPETHUM cyO’ekToM. OnmHak
¢dimocodis 1. Kanra — ne dinocodis arnocturusmy. I. Kanr izomro-
BaB MPEAMET i HOro CHPUIHSATTS JIIOAWHOIO, MPOTUCTABIAB iX OHE
0/I0MY, OTOJIOIIYBaB HOT0 HEJOCTYITHOO IS JIIOUHH alpiOpHOIO Ja-
HUHOIO, TaK 3BaHOIO «piuyio B coOi». JIroquHa 31aTHA mi3HABAaTH HE
MaTepiaibHI TIpPeIMeTH, a Ti, SKi ICHYIOTh B 1i CBIIOMOCTI, VSBI, SIK
BiTOOpa)keHHS 1€l «pedi B co0i»’.

Buenns . Kanta oOMexyBano mi3HaBaJIbHI MOMIJIMBOCTI JIOIWHU
JIUIIIE CTIPOMOYKHICTIO TIi3HAHHS HEl0 Cy0'€KTUBHUX 00pa3iB 00'€KTHBHO
ICHYFOUHX TIPEAMETIB, IO PU3BOAMIIO A0 PO3PUBY MK 00'€KTHBHO ic-
HYIOUUM, PeaJbHUM IIPEAMETOM Ta YSBICHHSM PO HHOTO B CBIJIOMOCTI
cy0'ekta. 3a TaKoTO ITiIXOy TIOBHICTIO CIIPOCTOBYBAJIach MOXKIIUBICTh
AKTUBHOTO BTPYYaHHS CBIZIOMOCTI JIFOMUHM SIK B Cepy MPEIMETiB, TaK
i B cpepy BIaCHMX BYMHKIB, TOOTO BYMHOK JIFOIWHU iICHYBaB, Tak OU
MOBUTH, CaM 110 coO1.

Bkaszani izmei 1. Kanra i odymoBmmm morsian A. ®eiiepdaxa Ha CyT-
HICTH HOTO BYEHHS NPO €IHICTH 3JI0YMHY, Ha 3alepedeHHs €IHOCTI
00'€KTUBHOTO 1 Cy0'€KTHBHOTO Y MPUPOIi €TMHOTO 3JIOUUHHOTO JTiSTHHSI.
Jo xinng cBoix nHiB A. ®eliepbax 3anuiaBcs HETOXUTHUM KaHTiaH-

! ITuB., Hanp.: [TnoHTKOBCKHi A.A. YdeHHe O IPECTYIUICHHN [0 COBETCKOMY yro-
noBHOMY mpaBy. — M.: Tocropusnar, 1961. — C. 316; Kocapes A.l. Pumckoe mpaso.
— M.: FOpun. nur., 1986. — C. 38.

2 Jus.: Kant W. Coumnenus B mectu tomax. — T. 3. — M.: Hayka, 1973.
-C. 131.

3 us.: Acmyc B.®. Ummanyui Kant. — M.: Hayka, 1973. — C. 31.
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1IeM 1 TOCIiOBHUM NPUXMILHUKOM el popMaabHO-00'€KTHBHOI €1-
HOCTI 3JIOUUHY.

VY Pocii Ha movatky XX CTOIITTS 00’ €KTUBHY TEOPII0 €IHOCTI 3710-
YUHY IITPUMaB BUAATHUIN BYSHUH-KpUMiHATICT, ipodecop KazaHch-
koro yHiBepcutety A.A. [lioHTKOBChKHH (0aTHKO).

Oco0nmuBicTh HOTO MOMISIIB MOJIATANIA B TOMY, IO /1851 00’ €KTUBHOT
00yMOBIIEHOCTI €JTHOCTI 3JI0YMHY JJOBOAMJIACH HE SKOCTSAMH IPEIMETa
g 00’€KTa 3JI04MHY, SK 1e Maio micie y A. deitepbaxa, a TpyHTY-
BaJjach Ha OCOOJIMBOCTSAX 00’ €KTHBHOI CTOPOHU OJUHUYHUX 3JIOUHHIB.
3a A.A. [1lioHTKOBCHKHM KOXKHUI BHJI OTMHUYHOTO 3JI0YMHY MaB CBill
KpUTEpii €THOCTI.

30kpema, A MPOCTOI 3JIOYMHHOI MisITBHOCTI KPHUTEPiEM BU3HA-
Bajach OAMHMYHICTH 3JIOYMHHOTO HISHHS, IS CKJIaJE€HOI 3JI0YMHHOI
TiSUTBHOCTI — MHOJKAHHICTD Pi3HOPIIHUX 3JIOYMHHUX [IiH, SKI B CYKyTI-
HOCTI CTaHOBJIATH €IMHE IIUJIE; JUIS TPUBAIOYOTO 3JI0YMHY — HAsIBHICTh
0COOJMBOTO 3JI0YMHHOTO CTaHYy, 110 OyB BUKIMKAHUN TPUBAIUM 3JIil-
CHEHHSIM CKJIQJIy 3JI0YMHY; JUIS MPOIOBKYBAHOTO 3JIOUHHY KPUTEPiEM
HOTO €JHOCTI BU3HABAJIACh TOTOXKHICTH [T, OJTHOPITHICTH OOCTAHOBKU
X BYUMHEHHSI 1 CIIUTBHICTD KIHIIEBOTO HACTIIKY'. O/THAK POMOHYOUH 3a-
3HAYeHI KpUTepii €1HOCTI 37104nHY, A.A. [liOHTKOBCHKHI TaKOXK TBEPIO
BiJICTOIOBaB TOJIOBHUH MPHUHIIAI KAaHTIBCHKOI Cy0'€KTHBHO-1/1€aTiCTHY-
HOI ¢inocodii — BigipBaHiCTh 00’ €KTUBHOTO BiJl Cy0'€KTHBHOTO, Yepe3
10 KOYKHUW BUJ OMHUYHOTO 3JI0YMHY OTPUMYBAB OAHOOIUHY 1 HETOB-
Hy XapaKTEePHUCTHUKY, Ta i caM aBTOp 1HOI OYB HETOCiIOBHUM Y CBOIX
BrcioBax. OCOOIMBO HAOYHO II€ TIPOCTEKYETHCA y HOTO TMOMIsIIaX Ha
CKJIaJl TIPOJIOBXKYBAHOTO 3JI0YMHY. «SIKIO 1el CKiIall 3MiHIOEThCH, 1 3
JOCSITHEHHSIM CITIJTFHOTO KiHIIEBOTO HACIHIJKY IIeH CKJIaJ]l He € TOTOX-
HUM CKJIQJy TUX OKPEMUX aKTiB, i3 IKUX 1151 JISUTbHICTh CKIIAAAETHCS, TO
TOJ 1S TiISUTBHICTB SIBIISIE COOOKO €IMTHE 3II0YMHHE JIiSTHHS (HaIIPUKIIA],
OTPYEHHS MaJTUMHU JI03aMH OTPYTH MIPOTSTOM TIEBHOTO Yacy, 10 TOTSIT-
J10 332 COO0I0 CMEPTh KEPTBH). SIKIIIO XK 1el CKIIaj i 10 JOCATHEHHI KiH-
LIEBOTO Pe3yJIbTaTy 3aJUIIAE€THCS TOTOKHUM CKIIAy OKPEMHX 3JIOYHH-
HUX aKTiB (4K [Ie Ma€e Miclle, HallPHUKJIaJ, IPU BUKpaJIeHH] 0i0mioTekn
IIUISTXOM BHHOCY KOYKHOTO Pa3y JEKIIbKOX KHUT), TO TOJI Taka MpOOB-
JKyBaHa 3JI0YMHHA JisUTbHICTh YABIAETHCS MISUTBHICTIO 0araropa3oBoto,

! JTus.: ITuontkosckuii A.A. VronosHoe npaso. (ITocobue k sexiuusam). Yactb
O6mas. Bein. 2. — Kazans, 1916. — C. 130-145.
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0 CKJIAJAEThCS 13 IIOT HU3KH OKPEMHUX CAMOCTIHHHMX 3JIOUMHHHX
nistHb»'. SIk BUIHO, TiponoBKyBaHui 31m0unH A.A. [TiOHTKOBCHKHUIT B
OJHUX BHIIaJIKaX BH3HABaB OJMHHYHHM 3J0YMHOM, a B 1HIIUX — CIIE-
nM(hIYHIM BUAOM PEabHOT CYKYITHOCTI 3aJI€5KHO BiJ] TOTO, 3MIHFOEThCS
YH Hi HOTO CKJIaJ i3 JOCATHEHHSM CIUIBHOTO KiHIIEBOTO PE3yJIbTaTy.

CyTepeunBoIO CITiJT BA3HATH TaKOK KOHIETIIII0 OTMHUYHOTO CKJIIa-
JIEHOTO 3JI04MHY, 3arnpornoHoBany A.A. IliontkoBchkum. Ilix ckimame-
HOIO 3JIOYMHHOIO JIISTBHICTIO BiH PO3YMIB TaKy, «I0 CKJIAJIAEThCS 13
JIBOX UM JIEKITBKOX PI3HOPITHUX 3II0YMHHHUX aKTiB, SKi B CYKYITHOCTI
YTBOPIOIOTH €JJMHE, OCOOIMBE, CAMOCTIMHE 3II0YMHHE isTHHSI». 3a Ta-
KOTO TiAXO/Ty CKJIAJICHHI 3JI0YHMH O CYTi HIYMM He BiJIPI3HABCS Bif Cy-
KYITHOCTI 3JI0YMHIB, 0COOJIMBO BiJl i/IeaTbHOT CyKYITHOCTI, B sIKii JABa 94X
OLIBIIIE 3JI0YKMHIB 00’ €IHAH] CITUILHOIO TI€I0.

Takumu Oyl OCHOBHI TIOJOXKEHHS 00’ €KTHMBHHX TEOPil €IHOCTI
31M0umnHYy. SIK 3a3Hadanocs, iX MPUXMWIBHUKAMHU 1 ITOCITIJOBHUKaMH OYyJ10
nocuth Oararo BueHHX X1X — mouarky XX cromitria. KoxkeH 3 HHX
BHOCHB Y IIi TEOPii IOCh CBOE, OJJHAK CYTHICTH KOXKHOI 13 00’ EKTHBHHUX
Teopili He3MIHHO 0a3yBajach Ha apiCTOTENEBO-KAaHTIBCHBKOMY METOII
BiJIpuBY 00’ €KTHBHOTO BiJ] Cy0 €KTUBHOTO B JisTbHOCTI JitonuHu. [lpn
LOMY JIOTIYHHUH PO3BUTOK 00’ EKTHBHHUX TEOPii BPEIITI-PEIIT MTPU3BO-
JIUB JI0 TIOBHOTO HiBEIIOBaHHS TOHSATH MPOIOBKYBAHOTO 1 CKJIaJIEHO-
TO 3JI0YMHY, TOMY IO TUTbKH 00’ €KTHBHAUMH KPUTEPISIMU HEMOXKIHBO
OyJ10 TIOSICHUTH CYTHICTh X OJMHUYHUX [isiHb.

1.1.3. Cy6’ekmueni meopii eOnocmi 3104uny

I3 cepenuan 50-x pokiB X1X cromiTra Oepe modaTok cy0’ €KTUBHUH
HaNpsIMOK B JOCIIJDKEHHI KpUTEPiiB OOMHUYHOIO 37104nHy. Ha nymKy
MIPEACTABHUKIB LIbOTO HANPSAMKY, KOXXKHHN 3JI0YMH € MOEIHAHHAM 30B-
HIITHBOTO 1 BHYTPIIIHBOTO, TOOTO OY/Ib-5Ka 30BHIIIHS JiSUTbHICTB JIFOIH-
HU € MPOJIOBKEHHSM ii BHYTPIITHBOI AisUTbHOCTI . 30kpema, M.JI. Cep-
reeBcbkwid, A. Pe3on, M.A. HekiTioioB Ta HU3Ka 1HIINX BUSHUX BIIEPIIIS
B icTOpii KPUMIHAILHOTO TIpaBa 3po0MIIN Cpoly 3'scyBaTd BHYTPIIII-
HIO CYTHICTh OJMHUYHOTO 3JIOYKHY, @ TOMY caMe iM HaJIe)KUTh Mpio-

! JTus.: Tam camo. — C. 188.
2 Jlus.: Tam camo. — C. 186.

19
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pUTET B pO3pOOICHHI IHCTUTYTY €IHOCTI 3JIOYMHIB, SIKUH Ha MOYATKY
XX CTONITTS TOCUTh aKTUBHO JIOCIIPKYBaBCs B TEOPii KPUMIHAIEHOTO
pasa.

T'O70OBHIM METOZOONIYHHM MHTAHHSAM, AKE epedyBano B HEHTPI
yBaru Ha3BaHUX HAYKOBLIB, OY/IO MHTaHH: IIONO MOLIYKY KPHTEPIiB
€IHOCTI 37104nHY. | x0ua 3a Taki KpuTepii Bci Ha3BaHi aBTOPH 0OUpPAIH
Cy0’€KTHUBHI O3HAKH, BCE K TaKH, HA AYMKY NESKHX i3 HUX, B SIKOCTI
KPHUTEPiI0 BU3HABAIACH €IHICTb BHHH; 1HIII BBa)KalIW 3a TAKUH — €11-
HICTh YMUCIY, €HICTh HaMipy a00 €IHICTh BOI YH CIUTBHICTh METH
tomo. Taki po30i’KHOCTI y MOMIsIIaX MOSICHIOBAIUCH THM, 1110 Ha TOU
Yac B TeOpii KpUMIHAIBHOTO TIpaBa He OyJI0 €THOCTI y PO3YMiHHI O3HAK
cy0’ekTUBHOI CTOpOHH. YiTKOT MEXi MK IOHATTSIMHA BUHH, YMUCITY, Ha-
Mipy, pillly4iCTIO, MOTHBOM Ta METOIO HE MPOBOAMIIOCS, HE JIOCIiIKe-
HHM 3aJIMIIAI0CH | MUTaHHS IO/ CIiBBIIHOIICHHS [[MX O3HAK'.

3arajdbHUM HEJOIIKOM CyO €KTUBHHUX TEOpIid CIiJI TaKOXK BBAXKATH
nepeOiTblIeHHs Cy0 €KTUBHUX O3HAK Ha MIKOAY 00’ eKTHBHHM. Jleski
aBTOPH HAaBITH BIABAJIMCS /10 TOTO, L0 HASIBHICTh O3HAK CY0 €KTMBHOI
CTOPOHHU CTaBWJIM B 3QJIC)KHICTh HE BiJ XapakTepy Ta 0COOIUBOCTEH
00’ €KTHBHHX O3HAK, a BiJI TOTO, BU3HAE YH Hi CaM Cy0 €KT CBOIO MislIb-
HICTBb SIK €quHHI 3104MH. OTKE, «00’€KTHUBI3M» B OL{HII OJIMHUYHO-
T0 3J7104MHY (TOOTO €IIHICTh 00’€KTa — O3HAYAE €IHICTh 3JI0YHMHY) OYyB
3aMiHEHUH Ha KpalHiil «cy0’eKTHBI3MY (SKIIO 51 BBAKAIO CBIM 3704YHH
€IMHUM — BiH 1 € TAKUM).

Cepen 0ararboX NPUXHIBHHUKIB CyO €KTUBHUX TEOPi HAHOUIBII
BaromMoro (hiryporo BHIAETHCS BiJOMUH pPOCIMCHKUI BYEHHH, Tpode-
cop M.JI. CepreeBchkuii. UepBOHOIO HUTKOIO Yepe3 BCE MOro BUEHHS
PO OXMHUYHMN 37I0YMH NIPOXOAUTH MOHATTS Cy0 €KTUBHOTO HACTPOIO,
i SIKHM PO3YMIEThCSI BCA TICHXiYHA cdepa OAMHUYHOTO 3JIOUUHY.
[ xo4a npsiMo Bka3zaHe MOHSTTS HUM HE BXMBAETHCSI, — BOHO 3aMiHIOETh-
Csl IOHATTAM €IHICTh JiSHHSL, 111 KOoKHOTO 3 Takux AisHe M. Cep-
T€EBCHKHI BU3HAYa€ XapaKTepHHUH cyO'ekTHBHHIA HacTpiid. Ckaximo,

' B. CriacoBud, HarpyKJIaj, rOJOBHUM y (OpMyBaHHI BUHH BBa)KaB PilllydicTb,

M.C. Taranues — Hamip 1 rtaH Koro 3xiiicaenns, M.A. HekmronoB — ymucen. (Jus.:
CnacoBud B. YueOnuk yromosroro npasa. — T.1. — Bemm. 2. — CII6., 1863. — C. 154;
Taranues H.C. Kypc pycckoro yromosroro npasa. Yacts obmas. — Ku. 1. Yuenue o
npectymieand. — Beim. 2. — CII6., 1878. — C. 36; Hekironos H.A. Oo61ias yacts yro-
noBHoOTO T1paBa (koHcrekT). — CI16., 1875. — C. 54).

20



Po30in 1. MoHsIMmMsi 0OUHUYHO20 3104UHY

JUTS. TIPOJIOBXKYBaHUX 3JI0YMHIB — 1€ €IHICTh IUIaHy, a JJIs i/lealbHOT
CYKYITHOCTI (IKy BiH TaKO)X BBa)KaB OJIMHUYHHUM 3JIOYNHOM) — €JTHICTh
HaMipy TOIIIO.

M. CepreeBcbkuil HamoJsiraB, 10 MUTAHHS PO TE, YU € IEBHA
JISUTBHICTD JIFOAUMHU OJHOO €IMHOIO JI€I0 Y HU3KOI0 CAMOCTIMHUX IiH,
€ quaestio facti (muransasaM Qaxry) i pimmeHHs HOro Mae 3IiICHIOBAaTUCS
MPAKTHYHUM IIUIIXOM Y KO)KHOMY OKPEMOMY BHITAJIKY.

[Ipo emnicTp nissHAS Ha TyMKy M.Jl. CepreeBChKOTO CBi4aTh 4O-
TUPH HACTYITHUX (DAaKTOpH: TIO-TIEpIIe, 1€ MOMEHT Jacy (BiH MOXe i He
OyTH €IWHUM); TIO-JpyTe, [1e HASBHUN 3B'I30K MIX €0 1 HACIIIKOM.
Haii — ne emHicTh cnocoOy aii. I, HapemTi, — BiH 3a3Hadae, 10 Je-
KIJIbKA aKTIB JISIHHS € €IMHHUMH, «IKIIO BOHH npOHHKHyTi (HpOCHK—
HYTi) OTHUM Cy0’ €KTUBHUM HACTPOEM». OTKe, HaBITh BiJIIaJIEH] B Yaci
OKpeMi Jii MOXKYTh CTBOpI/ITI/I €IMHY M0, SKIO0 BOHW MaTUMYTh OJIMH
Cy0’€KTHBHUI HACTpiit'.

[MincymoBytroun nornsiim M.J[. CepreeBchkoro 3a3Ha4uMo, IO TO-
JIOBHMIM Y BH3HA4YE€HHI €JTHOCTI 3JI0YMHY BiH, 5K 1 BCl «Cy0’ €KTUBICTH»
BBa)KaB OIIHKY BUMHEHHX Jiii caMuM cy0’extom. [lisHHS € equHUM
JIUIIIE TOJI, KOJIM caM Cy0’€KT cripuiiMaB fioro Takum. Uepes 1ie aBTop
ITOMHJIKOBO BKJIFOYAB /IO OJMHUYHUX 3JI0YMHIB ifieallbHy CYKYIHICTb 1
(hakTUYHO CTBEPIKYBaB CyO €KTUBHO-OIIIHOYHWH OIS HA TIPUPOAY
OJIMHUYHOTO 3710unHy. Takuii miaxin He BiOWBaB 00’ €KTUBHOI pealb-
HOCTI, 1110 1 OYJIO TOJIOBHUM HENOJIIKOM BCiX Cy0’€KTHMBHHX TEOpiH €1-
HOCTI 3JIOUUHY.

1.1.4. 3miwmani meopii eonocmi 3104uny

[opsin 3 00’€eKTUBHUMU Ta Cy0’ €KTUBHUMH TEOPISIMH €THOCTI 3710-
YUHY B Haylli KpuMiHainpHOTO TipaBa X1X — mouatky XX CTOMITTS ic-
HyBaJIW TaKOX IHIII Teopii, MPUXWIBHUKH SKUX HE a0CONFOTHU3YBaIA
OKpeMi KpHTepii, He PO3INISAAaId OIMHUYHUNA 3JI0YMH SIK a6CTpaI<THe
TOHATTS, 4 NIEPECIIiyBaH CYTO YTHIITAPHY, IPAKTHIHY METY — 3HaM-
TH PUCH, 110 BiJIMEKOBYIOTB TaKi 3JI0YMHH BiJ] BUMAAKIB MHOXHHHOCTI.

Jus.: Cepreesckuii H./[. O 3HaYeHHM NPUYMHHON CBSI3H B YTOJIOBHOM IIpaBe.
— Y. 1. — Spocnasnb, 1880. — C. 156-158; Cepreesckuii H. /. Pycckoe yronosnoe
mpaBo. [Tocobue k nekiusim. Yacts odmias. — CI16., 1890. — C. 337.
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Tak 3'sBUIHCS Tak 3BaHi 3MilllaHi Teopii €IHOCTI 3110unHY. J{J1s KosKHO-
ro BUIY OAMHUYHOTO 3JIOYMHY HAayKOBLSIMH OOMpAIMCh CBOI KpuTepii
€THOCTI, SIKUMH MOIJIH OyTH K 00 €KTHBHI, TaK i cy0’€KTHBHI O3Ha-
k. OHAK B SKOCTI aOCTPAKTHOTO, TaK OM MOBHUTH, YHIBEPCAJIHLHOTO
KPHUTEPiI0 MPOroJIOUIyBajlaCh €AHICTH HOPMH, €IHICTb IOPYLIEHOTO
3aKkoHy. /1o mpencTaBHUKIB 3MillIaHUX TEOPid, MepeayciM, MOKHA Bij-
HECTH BHJIATHOTO pociiickkoro BaeHoro npodecopa M.C. Taranmesa Ta
MeHTII BigoMoro HaykoBIls modatky XX cronitrs C.K. Torens. [leBroro
Miporo 3MimaHoi Teopii gorpumyBanucs npopecopu A.D. KictsakiBeh-
kwuii, C.B. Ilo3HuIeB Ta fesKi iHII KPUMiHAIICTH.

Konnermiist oguangHOTO 31mounHy M.C. TaraHieBa crupanach Ha
PO3po0JIeHy HUM TEOPit0 HOPMH SIK 00’€KTa 3J0YMHHOTO MOCSTaHHS.
[Ipu npomy mig 00'€eKTOM 3JIOYMHHOTO IMOCSTaHHS PO3yMilachk HOpMa
a0o0 B 11 «okpemomy, OIMHUIHOMY 6yTTi» aboy cnonyquHi JEKITHKOX
HOpM B dopmi FOPHIMYHIX IHCTUTYTIB, 200 K IOPUIUYHHUNA TOPSAIOK,
0 iCHY€E B CYCITIBCTBI B LIlJ'IOMy Kosxen 3nounn, Ha nymxy M.C. Ta-
raHLeBa, OPYIIYE IPABOBI HOPMHU HE SIK aOCTPaKTHI BEJTMYMHH, «a B IX
peanpHOMY iCHyBaHHi, TOOTO y (opmi NiicHUX TipaB 4m Onar, mo Oa-
3yIOTBCSl Ha LUX HOpMax». OTXKe 3JI04UH LI€ € IOCATaHHS Ha HOPMY B
il peastbHOMY OyTTi», TOOTO «€IMHA OiNBIII MEHIII TOYHO OKpECIIeHa JTist
oco0u, 1110 MOCsrae Ha HOPMY, 1 €IMHA, TAKOXK YITKO BU3HAYE€HA HOpMa
SIK TIPEIMET ITOCSTaHHs»'.

SIK BUHO, B TIICTaB1 KOXKHOTO 3JI0YMHY BYCHUH BOAYaB €THICTH JTisTH-
HS 1 €JHICTH HOPMH. 3BIJICUIS — €THICTH 37I0UYMHY 3aJISKUTH a00 BiJT BIac-
TUBOCTEH HOPMH, a00 Bijl BIIaCTUBOCTEH HiSIHHS IOPYIIHHUKA. Y PO3BUTOK
cBOiX ineit, B nekmisx 1902 poxy M.C. TaraHieB 3amnporionyBaB BjIacHe
BU3HAYEHHS OIMHUYHOrO 3104nHy. Ha #oro mymky, «Oynp-ska Iist 4u
0e3IisTbHICTE a00 iX CIIONy4YeHHs, 110 TOENHYE B 00l BCIO CYKYITHICTh
3aKOHHUX OO0 €KTUBHHMX 1 CyO’€KTHBHHMX O3HAK IEBHOI'O 3JIOYMHHOTO
JISTHHS, SIK KPUMiHAJIbHO-KapaHoTo MOCATaHHs Ha HOPMY B 11 peabHOMY
OyTTi, CKJIaJ1a€ €IMHE 3JI0YMHHE iSIHHS B IOPUIHYHOMY CMHCITI»?.

' JTus.: Tarannes H.C. Kypc pycckoro yronossoro npasa. Yacts obmiast. — Ku. 1.
— Yyenue o npecrymienud. — Bem. 1. — CI16, 1874. — C. 175; Tarannes H.C. Kypc
pycckoro yromoBHoro mpasa. Yacts obmiasg. — Ku. 1. — YdueHune o mpecTyruieHHH.
— Bem. 2. - CII6., 1878. — C. 255.

2 us.: Taranues H.C. Pycckoe yronosHoe npaso. — Yacts o6muast. — CI16., 1902.
-T.2.-C. 1284.
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I3 11pOTO BU3HAYCHHS MOXHA 3pPOOUTH BUCHOBOK, IO MIACTaBH €]1-
HOCTI 3mounHy 3a M.C. TaraHieBUM MiCTSATBCS JTUIIE B €JHOCTI KPHMi-
HaJBHHOTO 3aKOHY, IO TisSHHS Oyle €IWHUM JIHIIE TOJi, KOJIU BOHO €
€IMHUM B IOPHITHIHOMY BiJHOIIIEHH], KOJIM €IMHUM € HOIro 3aKOHO/IaBU€
BH3HAYEHHS, 1 110 Oy/1b-Ki 00’ €KTHBHI Ta Cy0 €KTHUBHI O3HAKH 3JI0OYHHY
MAaIOTh IPYTOPSIHE 3HAYEHHS 1 MOXKYTh BPaXOBYBaTHCh MpH KBauti(ika-
1ii umre, sIKIIo BOHU mepeadadeHi B 3akoHi. He BaxiuBo, sikum (hak-
THUYHO € JisTHHS, BUNHEHE CY0 €KTOM, Oy/Ib-SKe CIIOyUeHHS Tl 3aBK 1
€ OJJUHIYHUM 3JI0YMHOM, SKIIIO 3aKOH BU3HAE 1€ CIIONYUYEHHS €IMHUM
M. be3yMOBHO, Yy TaKOMY ITiJIXO/Ii MMPOCTEKYETHCS TaraHIEBChKHUN
CIOPUIMYHUN HOPMATHBI3M» Yy MTOTIISA/II HAa CYTHICTh 3JI0UHHY.

VaBIsSIETHCS, MO B TIONIYKax KpUTepiiB €qHOCTI 3mounHy M.C. Ta-
TaHIeBy BapTo Oylno O BUXOIUTH TAKOX i3 TOTO, IO BiTHECEHHS MisH-
HS 0 OAMHWYHOTO 3JI0YMHY HEMOXIIMBO O€3 BpaxyBaHHS, 1[0 BOHO 3
MIPUPOJTHOI, TICUXOJIOTIYHOI TOUKH 30py TaKOK Ma€ OyTH €IHHOIO I0-
BEJIHKOIO JIFOIMHU, Ma€ OyTH ICHUXOJIOTIYHO 0OyMoBieHuM. Cama 1o
001 30BHINIHS €JTHICTh HE MOXKE JOBIJIbHO BU3HAYATUCH K OOUHUYHUN
3II0YMH. AJ[KE€ KOJKHE BOJILOBE PIillIEHHS 3aKOHOAABISI IOBUHHO BiT00-
paxkatu 00’ €KTHIBHI, peajbHi MPOIECH, SKi BiAOyBalOThCSA B CYCITiIb-
CTBI. SIKIIO 1[bOTO HE BiOYBAETHCS, CTBOPEHI FOPUAMYHI KOHCTPYKITT
cyrepevars JiHCHIH MPUPO/I COMiadbHUX SBUI, TOOTO € MITYYHUMHU.
OTxe JisTHHS JTMIIIe B TOMY BUIQ/IKy TIOBUHHO OTPUMYBATH IOPHINYHY
(hopMy OMHUYHOTO 3JI0YHHY, SKIIIO BOHO € €JUHHIM 33 CBOEK COIliallb-
HOIO TIPUPOJIOFO.

Cynstun o BchoMy, M.C. TaraHneB cam BindyBaB NEBHY HEJIOTid-
HICTh CBOE€T KOHIIEIIii, a TOMY BCymneped coOi 3asBisB, MO IS CKia-
JIEHUX 3JIOYMHIB KPUTEPIEM IX €THOCTI Mae OyTH €IHICTh BUHU. «P03-
IUTBHICTH BUHM, — [TUCAB BUEHUH, — 32 3araJIbHAM TPaBUJIOM, BU3HAYa€
PO3IiTBHICTh BYNHEHNX BUHHUM 3JI0YMHHUX Jiil. BUHATKH 3 IbOTO MO-
JKYTh ICHYBaTH JIMIIIE B CHJTY TIPSIMOT BKa3iBKH 3aKOHY, B TUX BHITJIKaX,
KOJIM i3 TIO€THAHHS JEKITHKOX BHJIIB BHHHOCTI YTBOPIOETHCS €IMHUN
3JI04MH» .

HenocninoBricte norsaie M.C. TaranmeBa Ha CyTHICTh OIUHUY-
HOTO 3JIOYMHY HaJlaJ1a HOMY ITiJICTaBU PO3IVISAATH ifieallbHy CYKYITHICTh
3II0YMHIB SK BHJ OIMHUYHOTO 3JI0YMHY. ToMy BUCHHUH 3a3HA4YaB: «B IHX
BHITaJIKaX BHHHICTH OCOOM 3aJIMIIAETHCS 110 CYTi €MHOIO, B IIHCHOCTI

! Tus.: Tam camo. — C. 1286.
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BOJISI OCOOM CHPsSIMOBaHA Ha OfHE Oyab-sKe MOPYLICHH:, 110 € Haueo-
TO LEHTPOM JisIbHOCTI, a MOPYLIEHHS 1HIIUX HOPM Ma€ JOJaTKOBHH
XapakTep, 1 BAHHHU 1HOJI i HE JIyMa€ Ipo Te, 110 HOTO JIiTHHS MICTHTh
HOCSTaHHs Ha JICKiTbKa HOPM»'. A OCKIJIbKH «€HICTh BUHU BU3HAYAE i
€JIHICTb KapaHOCTI», TO 11€ O3HAYAE, 10 11eanbHa CyKyITHICTh Ma€ BU3-
HABaTHCh €IMHUAM 3JI0YHHOM?,

OyHaK HaBiTh 32 YMOBH €IHOCTI JiSTHHS IIPH 1/I€aTbHIi CyKYITHOCTI
He MoXe OyTH €1MHOI BUHH, aJKE L1010 KOXKHOTO 3JI0YMHY B 11€abHIN
CYKYITHOCTI iCHy€ OKpeMe ICHXiuHe cTaBieHHs cy0'ekra. Lli cipoOu
aBTOpa «IIATATHYTW» 1€albHy CyKYHHICTH J0 MOHSTTS OXMHUYHOIO
3JI0YMHY HaBpsI UM MOYKHA BU3HATH BAAIMMHU. BTiM, He3Bakaioun Ha
OKpEeMi CyNepeuHOCTi, a TAKOXK JIesSKe CITPOIICHHS HayKOBHX ITiIXO/IiB,
inei M.C. Tarannesa o0 po3BUTKY BYCHHS MPO OJAMHUYHHUN 3JII0UYNH
Oy/y BaroMMM BHECKOM y TEOPil0 KPUMIiHAIBHOTO MpaBa.

CripoOy 00'eHaTH TONOXKEHHS 00’ €KTHBHUX 1 Cy0’€KTUBHUX TEO-
pifi €HOCTI 3JI04MHY 3MIHCHUB TaKOX Mpodecop MOCKOBCHKOTO yHi-
Bepcurery C.B. [lozHumieB. 3a ocHOBY CBO€i Teopii BiH B35B MOIVISAN
A. Detiepbaxa Ha €IHICTH 00’€KTa B OJMHUYHOMY 3IIOYHHI. «EAHICTH
3II0YMHY Tiependadae mepes yciM €IHICTh 00’ €KTa, Ha SIKUH CIpsSMOBa-
HE MOCSITaHHs», — TUCaB el BUeHUH. | gasi mponoBxKyBaB: «...€qHICTh
nii mepeadadae oJfHe CIUTFHE PIllICHHS iIIaTH IEBHOMY BIUIHBY JaHUN
00’€KT, HaBiTh MO YacTHHAM abo B JEKiIbKA MPUIHOMIBY’. OUeBHIHO
IiJ] COUTBHUM pilleHHsM y gaHoMmy koHTekcTi C.B. Ilo3Humies maB Ha
yBa3i cy0'€KTUBHI 03HAKH — BUHY, MOTHUB TOIIIO, OTHAK HIsIKUX HAYKOBUX
MIPOTIO3MITiH SK BU3HAUYNUTH B TIOBEIIHII Cy0'€KTa €IHICTh BUHH BiH HE
BHUCJIOBJIIOBAB.

Jlo MpUXWIBHUKIB 3MIMIAHUX TEOPi €HOCTI 3JI0YHHY HalleXkKaB Bi-
noMuit ykpaiHcbko-pociiicbkuii BueHHH A.D. KictakiBchkuit. | xoua B
CBOIX HAYKOBHX TIONIYKax Iel KpUMiHAJIICT OOMEKYBaBCS JIOCII[KEeH-
HSIMHM TUIBKH TIPOIOBKYBAHOTO OJMHUYHOIO 3JI0YMHY, CYTHICTH HOTO
TIOTJISA/IIB HE BUKJIMKAE CYMHIBIB. 3a 10T0 ClI0OBaMU «JUIs OyTTS TIPOJIOB-
YKYBaHOTO 3JIOUMHY IMOTPiOHI HACTYIHI YMOBH: @) €HICTh 3JIOYNHHOTO
HaMipy 1 3JIOY4UHHOI pilIyvocTi; 0) OfHE i Te caMme MpaBo, Ha IMOPY-

! JTus.: Tam camo. — C. 1299.

2 JTus.: Tam camo. — C. 1299.

3 Jus.: Iosuumes C.B. OcHOBHbIE Hayajia HayKd yroJloBHOro mpasa. OOmias
4acTh yrojaoBHOro mpasa. — M., 1912. — C. 637.
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LICHHS SIKOTO CHPSIMOBAHHH 3JIOYMHHUI HaMip; B) OJHOXapaKTEPHICTh
30BHIMIHBOI i, NIISIXOM SIKOT BUMHSAETHCS TOPYLIEHHS HOTO TIpaBay’.
HaBenene BU3HA4YeHHS CBIOUUTH, IO AJISI OOIPYHTYBaHHS CYTHOCTI
OJIMHIYHOTO MPOAOBKYBaHOTO 31104nHY, A.D. KicTiIKIBChKHIT BUKOPHC-
TOBYE SIK 00'€KTHBHI, TaK 1 Cy0'€KTUBHI KpUTEPii.

3aBepIyioun po3MIsi] JaHOTO MUTAHHS 3a3HAYUMO, L0 B KpUMi-
HajgpbHOMY mpaBi X1X — mouarky XX CTONITTA HU3Ka HAyKOBIIIB
(A.C. Xupses, B. CracoBnu Ta iHIIi) B3araii HE BH3HABAIU HiSKHX
TEOpil €THOCTI 3IIOYNHIB.

3okpema A.C. XKupsieB BBaxaB, 10 caMe iCHyBaHHs MOHATTS IIPO-
JIOBXXYBaHOTO 3JIOYHMHY € JIOTIYHOI HiceHiTHHIEew. «HeBipHO cTBepa-
XKyBaTH, 110 LIJIKOM BUYMHEHHUH, TOOTO IOPUANYHO 3aKiHYCHUH 37I0YHMH
e MoXe OyTH NMPOJOBXKEHHH Iiciis Horo 3aBepiueHHs. [IponoBxyeTsb-
Csl TUIBKU PO3II0YaTe, a He 3aKiHYeHe», — MMUCaB Lel aBTop’.

B. CnacoBuu 3amepedyBaB O3HaKd TPHBAIOUOIO 3JI0YMHY, a came
Horo BIacTUBiCTh 10 Oe3nepepBHOCTI. Ha Horo 1yMKy, «SKIIO MpUITyC-
TUTH MOHATTS TPUBAIOUOTO 3JI0UMHY, TO MiJ 11€ MOHATTA NOTPiOHO mia-
BECTH 1 KpaJaiXKKy, KOJIU 3JI0/[i HE TIOBEPHYB BHKPAJCHOTO 1 MOCTIHHO
KOPHCTYBABCSl HUM, 200 KOJIM BiH BUKOPHUCTAaB HA CBOIO KOPUCTH I'PO-
1111, BUPYYCHI MPOIaKeM BUKpajeHOro»’. Bei Bumamku, ae moBeIiHKa
cy0’ekTa Maya OUIBII-MEHII TPUBAIOYUI XapaKTep, [el aBTop BigHO-
CHB JI0 IPOJOBXKYBAHUX 3JI0UHHIB.

! ITus.: KuctsikoBckuii A.D. DiieMeHTapHbIi y4eOHUK 0OIIETr0 yroJIOBHOTO MPaBa.
—T.1. O6mas gacte. — K., 1875. — C. 226.

2 Jlus.: XKupsies A.C. Yronosroe mpaso. Jlekiun. — FOpuanueckuii BECTHHK, U3-
naBaemblii Hukonaem Kamauosbim. — Beim. 41. — Ne 11. — CII6. — C. 23.

3 Jus.: CnacoBuu B. YueGuuk yronostoro npasa. T.1. — CII6., 1863. — C. 310-
311.
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1.2. Konuenuii O1MHUYHOIO 3J109UHY
B Cy4acHill Teopii KPUMiHAJIBLHOIO paBa

1.2.1. Cyuacni Hnayko6i nioxoou 00 e6u3HaA4eHHA Kpumepiie
€OHOCMI 3104 UHY

OpHAM i3 BaXJIMBUX aCIIEKTIB y BHBYCHHI OJIMHUYHUX 3JIOUUHIB €
TpaBHIIbHE po3yMiHHSA 1 3aCTOCYBaHHS TaKOi ¢inocodcrkoi KaTeropi'l'
SIK CyTHICTB siBUIIA. [1if] CyTHICTIO pO3yMiIOTh «TOIIOBHY, BHyTplIIIHIO
BIIHOCHO CTilKy CTOpOHY mpenmeTa (abo CyKyITHICTh HOTO CTOle 1
BIZIHOCHH), siKa (sIKi) BU3HAYAIOTh IPUPOJLY IIHOTO Tpeamera»!. V Bu3-
HAYEeHHI 1 aHaJI31 O3HAK TOTO YX IHIIOrO SIBUINA HEOOX1IHO 3aBXKIH Bi-
/106pa>i<am Horo cyTH1CTL I[JI;I IILOT'O HOTp16H0 BHOKPEMHUTH JIHILIE ic-
TOTHI O3HAKH, SIKi XapaKTepHi JJIs SBUINA B [IJIOMY, TaK 1 11 OKpEMHUX
HOT0 Pi3HOBH/IIB.

BuBueHHs Cy4acHHX HAyKOBHX IIpallb, B SKMX Y THX YH IHIIHX ac-
MeKTaX PO3MISAAOTECA OJMHWYHI 3JI0YMHH, CBIJYUTH, IO B TEOpii i
MPAKTHIIl KPUMIHAIEHOTO TIpaBa JOTerep HeMae €IHOCTI TOIISIIiB Ha
iX CyTHICTh Ta O3HaKW. A IIe, B CBOIO YepTy, HETaTWBHO BIUIMBA€E Ha
3aCTOCYBaHHS KPUMiHAJIBHOTO 3aKOHY.

Sk 1 B IOpeBOIMIOLINHIN JliTepaTypi, Hapa3i iCHye JeKijgbKa HayKo-
BHX TI/IXOJiB /IO BU3HAYECHHS MOHSTTS OJJMHIYHOTO 3JIOYHHY, IPHIOMY
3 TUMH YH 1HIIUMHU 3aCTEPESKEHHSIMH, 1X TaKOK MOYKHA BiJTHECTH IO
00’ €EKTHBHHUX, Cy0’€KTHBHUX YU 3MIllIaHUX.

Tak, oHI aBTOpPH 3a KpUTEPIN €AHOCTI 3II0OYMHY OOUPAIOTH €THICTH
roro o0’ekTuBHUX o3HaK. Hampuxian, M./l. /lypmaHoB Bka3zyBaB Ha
00OB’SI3KOBY €JTHICTh JIISTHHS 1 HACTIAKY B OMUHUYHOMY 3JI0YMHI, 3a3Ha-
Yarouu, 0 «OKPEeMHUH 3JI0YMH, B3araji, Bi/[lIOBiIa€ OKPEMOMY peabHO
BUYHHEHOMY JisIHHIO, HaliuacTile CIIbHO 3 HACHiAKOM»?. JlaHui -
X1J1 110 CyTi € MOJH(iKaIli€ro BiJOMOT MO3HUIIiT HIMEITLKOTO KpUMiHAaITiCcTa
@. Jlicra, KUl BBaXKaB, IO €IHICTh 3JIOYMHY 3aJICKUTh BiJ KITBKOCTI
JISIHB: OJTHE MiSTHHS — OJIMH 3JI0UMH?.

JuB.: AdanacbeB B.I. OcHoBbI punocodeknx 3HanmiA. s cioymaTeneid Ko
OCHOB MapKcu3Ma-ieHHHu3Ma. — M., 1987. — C. 143.
2 us.: dypmanos H.[. Tlousitue npecrymienust. — M.-J1., 1948. — C. 64.
3 Jus.: Jluct @. YueGuuk yronosHoro npasa. Ob6mas vacte. — CIIG, 1907.
—C.258.
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3ayBasKUMO, 1110, TiHCHO, OTHOMY CYCIIIJIbHO HEOe3IEUHOMY JTisSTHHIO
HaWyYacTille BiJIMOBia€ OJWH 3JI0YHH, TPOTE iHOI BiJOyBa€EThCS TakK,
110 OJIMH 3JIOYWH BYMHSETHCS HU3KOKO OJTHOPITHUX UM Pi3HOPIIHUX JTiH.
Jlo Toro x 3aKOHOIABEIh HE 3aBXK/IU JOTPUMYETHCS JTAHOTO MIPHUHIIUITY,
1 IesIKi CKJTa Iy 3I0YMHIB MOXKYTh MICTHTH Yy c0O1 /IBa U OijIbIIe JIiTHHS
(mampuxmag, . 10 4. 2 ct. 115 KK). OTxe Touka 30py M./l. lypmanosa
3 MO3UIIil Cy4acHOTO KPUMIiHAJHHOTO 3aKOHOJABCTBA MOXKE OyTH -
naHa Kl)I/ITI/II_Ii.

M.U. KopxaHCbKHI BUCYBaB iHIIANA KPUTEPiH €THOCTI 3JI0YMHY —
€THICTB 00'eKTa TIocsiraHHs. B o1 13 cBOiX pOOIT aBTOp 3a3Ha4YaB Ha-
ctymnHe: «OIMHUYHUHN 3]I041H, 3 OTHOTO OOKY, 1 CYKYITHICTb 3JI04HHIB, 3
IHIIIOTO, — PO3PI3HAIOTHCS TOIOBHIM YMHOM, O3HAKAMHU, 10 XapaKTeph-
3y10Th 00’ €KT 3104nHy»'. Ha foro ayMKy, SIKIIIO0 BUHHEHE JiSIHHS € 110-
CSITAaHHSM Ha J[Ba Pi3HUX CaMOCTIMHHX Oe3mocepenHix 00’ €KTa KpuMi-
HaJHHO-TIPABOBOi OXOPOHH, TO BOHO YTBOPIOE CYKYITHICThH 3JIOYHHIB.
OpnHak, SK BiZIOMO, KpUMiHAJIbHE 3aKOHOJABCTBO MICTUTh HOPMH, IO
rependavyaroTh BiJIMOBIIAIBHICTh 3a TOCATAHHA HAa JBa YW OLIbIle
00'exTH, 1 TaKl JISHHSI BCE OJHO BU3HAIOTHCS OJUHUYHUMH 3JJ0UMHAMM.
BkaszaHni nisiHHS B JiTeparypi HaBiTh OTpUMAaIIH Ha3By 0aratoo0'€KTHHX
(abo momio0'exTHIX) 3m0ounHIB. Hanpukiaz, po3oiit (ct. 187 KK) cnipu-
YUHSIE IIKOAY BiJIHOCHHAM BIJIACHOCTI 1 3I0POB'I0 MOTEPIILIIOTO; 3aBO-
JIOJIIHHS Yy)KUM MaHOM IUIIXOM 3JIOBXKHUBaHHS CITy>KOOBOIO 0COOO0IO
cBoiM ciryx00BuM ctaHoBuiieM (4. 2 ct. 191 KK) mocsrae na BigHOCH-
HU BJIACHOCTI 1 aBTOPUTET JEP>KaBHOTO arapary TOIIo. 3 iHIIOTo 00Ky,
€THICTh (CIUIBHICTh) 00’€KTa MOXKE MaTh MICIe MPHU JESIKHX BUAAX
MHOYXUHHOCTI 3JI0YHHIB, HAIIPUKJIA]I, TIPH TIOBTOPHOCTI. TakuM 4rHOM,
BH3HAHHSA 33 KPUTEPil €IHOCTI 3JIOUYMHY JIHIIE HOTO 00'€KTHBHHUX 03-
HakK, Ha HaIll MOTJISA, € HE 30BCIM KOPEKTHHM.

3TiHO 3 IHIIIOK TOYKOIO 30pY 3a KPUTEPil €THOCTI 3JI0YMHY aBTO-
pu oOuparoTh cy0'eKTUBHI 03Haku 3no4nHy. Hanpuknan, A.B. Haymos,
MTOCHUJIAIOYHCh Ha O3HAKH Cy0'€KTHBHOI CTOPOHH, SIK Ha BU3HAYaJbHI B
MIOHSITTI OAMHUYHOTO 3JI0YMHY, BKa3yBaB, 110 HEOIMIHHOIO YMOBOIO €]1-
HOCTI 3JI0YHHY € €rHa (hopMa BUHK?,

! Tus.: Koprkanckuit H. M. OObeKT 1 mpeaMeT yroJoBHO-IPaBOBOil OXpaHbl. — M.,
1980. — C. 229-230.

2 JMus.: Poccuiickoe yronosHoe npaBo. OOmas vactb: YueOuuk / ITox pen.
B.H. Kynpssuesa, A.B.Haymosa. — M., 1997. — C. 213.
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HaBenenuii mormsim MokHa Oyino O BBa)kaTH OLIBIN NMPUHHATHUM,
HIX €/IHICTh 00'€KTHBHUX O3HAK, a/IKe KpUMiHAJIbHE MMPaBo 0azyeThes
Ha npuHLUM BUHY. [IpoTe B 110 KOHIENLiI0 He BIUCYIOTHCS OAUHUYHI
3II0YMHHM 3 TaK 3BAHOIO «3MIIIaHO0» (CKIIaTHO0, MTOJIBIHHOI0) BUHOIO,
B SIKUX CIIOCTEPIra€Thcs pi3HE TCHXIYHE CTaBJeHHS 0coOu (B (opmi
YMHCITY 1 He0OEPEKHOCTI) JI0 pi3HUX 00'€KTUBHUX O3HAK OHOTO i TOTO
CaMoro CKJIay 3JI04uHY (Hampukian, 4. 2 ct. 121, 4. 2 ct. 194 KK).

Hacrtynna Touka 30py 06a3yeThCsi Ha €IHOCTI OKPEMHX 00'€KTUBHHUX
1 CyO'eKTMBHHX O3HAaK CKJIQAy 3JI04MHY. 30Kpema, ii BHCIIOBJIIOBAB
A.A. TepuieH30H, sSKHW BKa3yBaB Ha €JIHICTh 00'€KTa TOCSTaHHS, €1-
HICTh 3JIOYMHHOTO HACIIJKYy SK Ha 00'€KTHBHI O3HAKH, a TAKOXK Ha €]1-
HICTh METH 1 HaMipy (3a/[yMy) SIK Ha Cy0'€KTHBHI O3HAKH €IMHOTO 3JI0-
quHy'.

A.A. TlioHTKOBCEKHI (CHH) B SIKOCTI KpUTEpIiiB €THOCTI BHILISIB
€IMHUH 3JIOYNHHUN Pe3yNbTarT 1 IeBHUH BHYTPIITHIN 3B'S30K, ITiJ] SIKUM
PO3YMIB €IHICTH BUHH?.

Ha HeoOximHICTh BHYTPIIIHBOTO 3B 3Ky MIX MiSTHHSIMH, IIIO YTBO-
PIOIOTH OAMHWYHHNA 3JI0YHH, 3BepTaiu Takoxk yBary P.P. I'amiakGapos,
10.A. Kpacukos, A.C. Hikidpopos, €.A. ®posoB Ta iHIIi aBTOpH’.

O.M. SlkoBr€B  HamoisiraB Ha CYKyOHOCTI  OO'€KTHBHUX i
Cy0'€eKTHBHHX KPHUTEPIiB €IHOCTI 3m0unHy. Ha iioro myMKy 00’ €KTHBHUI
KpUTepil O3Hadae, 10 OMHUYHA J1is (200 HU3Ka OTHOPITHUX JTil) TPH-
3BOAUTH JI0 OJIMHUYHOTO HACHIJKY (200 HM3KM OJMHWYHUX HACIHIJIKIB).
Cy0’eKTHBHHHN KpUTEPili OMMHUYHOTO 3104nHy O.M. SIKkoBi€B BOauaB y
€THOCTI BUHK*. B IpUHIIAITI 13 pO3yMiHHAM CyTHOCTI BUHHU B OIAHUYIHO-
MY 3JI0YHHI, SIKE 3aIPOIIOHYBAB aBTOP, HOTOJUTHCH MOXKHA, OHAK HOTO

! JTus.: Yronosuoe mpaBo. OOmias 4acTh: Y4eOHUK sl FOPUJI. HH-TOB U IOPHUI.
¢ax. / U3n. 4-e, mepepad. u nom. — M., 1948. — C. 440-444.

2 JTuB.: [TuoHTKOBCKHIA A.A. YueHHE O PECTYIUICHUH TT0 COBETCKOMY yTOJIOBHO-
My npaBy. — M.,1961. —C. 632-633.

3 Jus.: Hanp., Hukndopos A.C. O6 0TBETCTBEHHOCTH 38 COBOKYITHOCTb PECTYTI-
nennii // Cos. roc-Bo u mpaBo. — 1961. — Ne 5. — C. 67; ®ponos E.A., 'ammax6apos P.P.
MHOXeCTBEHHOCTh IIPECTYIHBIX JISSTHUH KaK HHCTHTYT COBETCKOTO YTOJIOBHOTO IpaBa:
VYu. mocobue. — Cepmnosck: U3n-Bo CepmiioBckoro opui. uH-t1a, 1967. — C. 8; Ur-
HaroB A.H., Kpacuxos 0.A. Kypc poccuiickoro yronosroro npasa: B 2 1. T. 1. O6mas
gacth. — M.: HOPMA, 2001. - C. 77 Ta iH.

4 ue.: Sxoies A.M. COBOKYITHOCTb IPECTYILUIEHHUI 110 COBETCKOMY yTOJIOBHO-
My npaBy. — M.: I'ocropuspat, 1960. — C. 21-22.
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TPAKTOBKA 00’ €KTUBHMUX KPUTEPIIB BUKIMKAE NIEBHI 3ayBakeHHA. BoHn
c(hopMyITbOBaHi OCHThH y3arajibHEHO, KPiM TOTO, OJHOPIIHI HACIIIKH
MOXKYTh MaTH MicCIle HE TUIbKH MTPU BYNHEHHI OTMHUIHOTO 3JI0YUHY, a 1
IIPY MHOXXHHHOCTI, HAPUKJIIAJI, TIPH TIOBTOPHOCTI, KOJIU BiI0OyBa€ThCS
HOCSATaHHS HA OIWH 1 TOW caMUil 00’ €KT.

A.I1. Ko31oB B sIKOCTi 00’ €KTUBHUX O3HAK OAMHUYHOTO 3II0YHHY Ha-
3MBa€ HAsBHICTb OJIHOMOMEHTHOI'O UM OaraTOMOMEHTHOT'O AisHHS, QyH-
KI[IOHAJIBHY TIOB’S13aHICTh PYXiB Tila B HisHHI, CHUIBHICTH HACIIAKY 1
00’exTa i BCixX pyxiB Tina. «CrinbHiCTh Hachiaky, — nume A.I1. Kosz-
JIOB, — ILI¢ OAHA O3HAKAa OJUHMYHOTO 3JIOYMHY. A OCKIIBKHM HACIHiZOK
— I 1Ko/, CIPUYMHEHA CYCHUIBHUM BiJIHOCHHAM, TO 00 €KT MOCs-
TaHHS € HEBiJ €MHOIO YaCTHHOIO OMUHUYHOTO 37104nHY». Cy0’eKTHBHI
O3HAKU OJIMHUYHOTO 3JI0YMHY Iel aBTOp pO3yMi€ OiIbIIl MUPOKO, HIXK
O.M. SIkoBIEB 1 KPiM €THOCTI BUHH BiTHOCUTH JI0 HUX CITIJILHICTh METH,
10 00'€JIHy€E PyXH Tija cy0 exTa'.

Ham BaXko MOrOIUTHCH 13 BIIHECEHHSM [0 IOPUIMYHHX O3HAK
AHAITI30BAaHOTO TIOHATTS TaKOTO CYTO (Pi3i0JOTIYHOTO SIBHIIA, SIK PyXHU
Tina. Sk BioMo, 000B'SI3KOBOKO 03HAKOIO 00’ EKTHBHOT CTOPOHH BCiX 0€3
BHHATKY 3JIOUHHIB € CYCIIBHO HeOe3IeuHe JisTHHS (i 9i Oe3/isiib-
HICTB), TOOTO BOJBOBHH aKT 30BHINTHLOT IMOBEAIHKA JIFOMUHU. [liticHO,
IIETO € IEBHUH pyX Tia, HaluacTile CyKynHICTh (CUcTeMa) pyXiB, sKi
3IIIACHIOIOTHCS Cy0’€KTOM ITiJ] KOHTPOJIEM CBIIOMOCTI i Boui. be3misiib-
HICTh BUSIBIISIETHCS B YTPUMAaHHI BiJl BAWHEHHS TEBHUX JIiid, SKIIO HA
oco0y OyB TOKIIaZieHHid 00OB'SI30K iX BUMHATH, 1 BOHA Maja peajbHy
MOXJIHBICTB AisiTH. OTKE CyTO 30BHIIITHIH MTPOSB PyXiB Tijia (aKTUBHUN
Y TTACUBHHI) caM 10 c00i 0e3 iHIMX 03HaK (ITPOTHIIPABHOCTI, CBiJI0-
MOCTI, BOJIi TOIIIO) HE MOXE PO3IVISAATUCH K JISTHHS y KPUMiHAIBHO-
MIPaBOBOMY PO3yMiHHI I[bOTO CJIOBA.

Tum Oinbllle HE3PO3YMINO K PYyXH Tijla MOXe O0'€THATH CITiJIbHA
MeTa. Merta 1e Tol pe3yJibrar, SIKOTO IparHe JA0CSIITH 0co0a Mpy BUM-
HEHHI CyCIIbHO HEeOe3MeuHoro AistHHsA. MeTa 00’ €[IHY€ HE PyXH Tina,
a BU3HAYae CIPSIMOBAaHICTh BUHU B YMHCHOMY 3JI0YHMHI, TaK OM MOBHTH,
BIJNIOBiZa€ HAa MUTAHHS 3apaJy YOro BUMHSETHCS 35104MH. Kpim Toro,
SIK O3HaKa Cy0'€KTUBHOI CTOPOHH, METa IpUTaMaHHA TUIbKA YMUCHUM

! us.: Kosnos A.Il. [Tonsitre eanuudnoro npectyruienus // Ipobnemsl yronos-
HOW OTBETCTBEHHOCTH M Hakaszanus: CO. crareir. — Kpacuosipck: U3n-Bo Kpachosip.
yH-Ta. — 1995. — C. 44-45.
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3II0YMHAM, y TOH 4ac SIK pyXH TiJla XapaKTepu3yrTh (i3ionoriuny cTo-
pOHY nmistHHSA (il 9¥ Oe3/isITEHOCTI) B KOYKHOMY 3JI0YHHI.

VYTim, 3a3Ha4MMO, 1110 BCi BHINEHABE/ICH] MOTIISIN HAyKOBIIIB BXKE
OLITBII TOYHO BU3HAYAIM CYTTEBI O3HAKH OJIMHUYHOTO 3II0YUHY 1 CIIpH-
STM BUPOOJIEHHIO HOBOTO KPUTEPiI0 HOro €IHOCTI — CKIIaay 3JI04HHY.
Kpuminamicry, 1o Bka3yBaiid Ha €JHICTh 00'€KTUBHUX i cy6‘€KTI/IBHI/IX
O3HAK, AKLCHTYBA/IM YBAry Ha TOMY, IO cycrnm,Ho HeOe3MeyHi isHHS
MOBHHHI MiCTUTH O3HAKHU 3JI0YMHIB, SIKi ONMCaHI B HOPMaxX KPUMiHaJIb-
HOTO 3aKOHY.

Hapasi TuM kputepieM, SKAH BU3HAETHCS OIIBINICTIO CyYacCHHX
HAyKOBIIIB € HAsBHICTh Yy CYyCIIJIbHO HE0Oe3NeuHOMY isiHHI (4 MisiH-
HSIX) O3HAK OAHOTO CKJaxy 3JI0YMHY. [IpUMXUIbHMKaMHU Takol MO3MLIT
e b.B. Bomxenkin, I'A. Kpurep, H.®. Ky3nenosa, M.O. Ctpyuxos,
I'T. Tkemremianze, B.JI. Uybapes, €.M. [l{epOuna Ta i aBTopH'.

3okpema, M.O. CTpydkoB, OOTPYHTOBYIOUH CBOIO TOYKY 30Dy, IO-
CHJIaBCsI Ha Te, 10 LIel MiXix BUIUIMBAE 13 BUSHAHHS CKJIALy 3JI0YMHY
€IMHOIO TTIJICTABOIO JIUISl IPUTATHEHHSI 10 KPUMiHAJIBHOI BiAIIOBIIAIb-
HOCTI%.

Sk BUIIHO, BKa3aHa IO3MLISI 3aCHOBaHA Ha KOHCTATaLlil IOpUANYHOTO
KPUTEPIIO €IHOCTI 37104MHY. MOXKHA TIOTOIUTUCH 3 THUM, 11O JUIS1 BU3HAHHS
BYMHEHOTO JIISTHHS OJJMTHUYHUM 3JI0YMHOM 1 BiJIMEKyBaHHS HOTO BiI MHO-
KMHHOCTI, IIepeyCiM, CIiJi BCTAHOBUTH B HHOMY O3HAKH OJHOTO CKJIaIy
3nounHy. OfHaK Oe33arepedHo, SK €IUHNHN, el KpUTepiii BUKOPHUCTOBY-
BaTH HE MOJKHA, aJKe, SIK BiZIOMO, B TIPAKTHLI MOXKYTh TPAIUISITUCS BUIIAA-
KU, KOJIM OJJHE JiSIHHS OJJHOYACHO OXOILIIOETHCS CKIIaJaMu, riepe0adeHu-
MU y JIBOX HOpMax — 3arajibHiii 1 CIieliaibHid, Py IIbOMY KBalTi(hiKaris
BYMHEHOTO 3aBXK/U BiZIOYBA€THCS TUIHKH 32 CIEiATbHO0 HOPMOTO.

Hamnpukian, cxy>x00Ba 0coda, 3710BKHBaO4YH BJIaJI010, IIOPYIINIA He-
JOTOPKAHHICTh XUTIa TpoMaasH. Lle missHHS 0HOUYaCHO MiCTUThH O3HAKU

Jus., nHamnp.: Poccuiickoe yronosnoe npaso. Kypc nexmmii. T. 1. IIpecrtymue-
uue / [lox pen. A.W. Kopobeesa. — Binagusoctok: MU3n-so JABI'Y, 1999. — C. 550-551;
Kypc yronosnoro npasa. O6mast yacts. T. 1: YdeHue o mpecTyIuieHUH / MOA. pex.
H.®. Kysuenosoii, .M. TsxkoBoit. — M. 2002. — C. 509; Kpuminansae npaBo Yk-
painn. 3aranpHa yactuna: [linpy4ynuk / 3a 3ar. pex. M.I. MenbHuka, B.A. Kinnvenka.
— K.: Arika, 2008. — C. 189; [TynoBoukun O.E. Yuenne o npectymieann: n30panHbie
nexuun. — M.: FOpmutundopm, 2009. — C. 51-52 ta in.
2 JTus.: CrpyukoB H.A. Ha3HaueHue Haka3aHusi DU COBOKYITHOCTH IPECTYILIE-
Huil. — M.: T'octopusnart, 1957. — C. 29.
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ofpa3y JBOX CKJIJIiB 3JI0MMHIB, mependadeHnx i ct. 364, i4. 2 ct. 162 KK,
OJIHAaK KBaJipiKallis B IIbOMY BHUITQAKY Oyrie 3/1iCHIOBATHCH TUTBKH 3a .
2 ct. 162 KK, sika € crienianbHOI0 HOpMOIO cTocoBHO cT. 364 KK.

MoskuBa 1 TpOTHIIEKHA CUTYAIlisl, KOJIN JIeKiTbKa OMHUYHHX 3JI0-
YUHIB, TOOTO 1X MHOXKWHHICTh, KBATI(PIKYOTHCS JIUIIIE 32 OAHIEI0 HOP-
moro KK, 110 mae miciie y Bumagkax moBTOPHOCTI TOTOXKHHX 3JI0YHHIB,
KOJIY, HaNpuKiIal, 0co0a BUYMHSAE y PI3HWUHN Yac AEKUIbKa 3aKiHYCHHX
KHUIIEHHKOBUX KPAIKOK, sKi (3a BIZICYTHOCTI Yy BYMHEHOMY iHIIIHMX
KBaJTi(DiKyIOUUX O3HAK OKPIM MOBTOPHOCTI) KBATI(IKYOThCS JHIIE 32
ofiHi€r0 HOpMOIKO — 4. 2 cT. 185 KK'.

Ha namry nymky, BpaxyBaHHS TUTBKH FOPUIHYHOTO KPUTEPIIO JIEII0
3BY)KY€E TOHSTTS OJIMHUYHOTO 3JI0YMHY. 31I0YHMH BiIOYBAETHCS B peaib-
Hill TIHCHOCTI, CKJIaJ] 3II0YMHY — 1€ JIUIIIEe FOPUINIHE TOHATTS PO 3J10-
YUH. AJIe 1Ie TTOHATTS 3aBXKIHU € COIliabHO 00yMOBIeHHM. OCh YoMy
[P BU3HAYECHHI €HOCTI 3JI0YMHHOTO JIiISTHHS CITif] 0a3yBaTHCs Ha JIBOX
KpUTEPIAX: ropuouunomy i coyiarviomy. OAMHUYHHUNA 370YAH KOHC-
TPYIOEThCSl 3aKOHOJIABIIEM, BUXOISYH 13 COI[IAIbHUX BIIACTUBOCTEU
BIJIMTOBITHOTO MisIHHA, 1, IEPEyCiM, TUIIOBOCTI IbOTO JisTHHS, €THOCTI
1oro 00'eKTHBHUX 1 Cy0'eKTHBHHX O3HaK. Came CITONydeHHS TUTIOBHX
o3HaK, Ha nymMKy M.I. baxxaHoBa, mae miacTaBy 3aKOHOABITIO BU3HATH
JUSTHHS OMUHUYHUM 3]I0YHMHOM, SIKAW OXOIUTFOETHCS BiATIOBITHOIO HOP-
MOIO 3aKOHY?.

Takwii migxix A0 3'ACyBaHHS CYTHOCTI OMHUYHOTO 3JIOYMHY B JIi-
TepaTypi MATPUMYEThCS OarathbMa aBTOpaMH, HAIPHKIIAJ, TAKHMH,
sk B.®. Ibomun, ['I. Kpusonanos, B.M. Kynpssues, B.I1. Mankos,
10.€. TlynosoukuH, T.I. YepHeHko®. BOHU MOTOKYIOTHCS, 110 €IHICTH

! Moxnaxuo 1po 1ie aus.: 3indenko 1.O., Trortoria B.I. MHOXXUHHICTD 37104YHHIB:
TIOHSATTS, BUIW, IpU3HAYCHH MoKkapaHHs. — X.: «Dinmy», 2008. — C. 98-124, 177-179.

2 Jlus.: BaxanoB M.I1. MHOXECTBEHHOCTh MPECTYIICHUH 10 YTOJIOBHOMY IPaBy
VYkpaunsl. — X.: [Ipaso, 2000. — C. 12.

3 Jlue., nanp.: Kyapsisues B.H. O6iuast Teopusi KBanuUKauy MpecTyUICHHA.
2-e w3a. — M.: FOpucts, 1999. — C. 240-241; Kpuonanos I.I. MHOkeCTBEHHOCTb TIpe-
CTYIUICHHH 110 COBETCKOMY YTOJIOBHOMY TIpaBy: Y. mocodue. — M.: U3-Bo Akan. MBJ{
CCCP, 1974. — C. 4; ManxoB B.I1. CoBOKYITHOCTb MpeCTYIUICHHUH (BOMPOCH KBaJIU-
¢ukanuy 1 Ha3HaYeHUs HakazaHus). — Kazanb: M3n-so Kazanck'V, 1977. — C. 63-64;
Yepnenko T.I. MHOKECTBEHHOCTb IPECTYIUIEHUH 10 POCCUHCKOMY YIOJIOBHOMY IIpa-
By: ABTOped. auc. ... J0KT. ropuj. Hayk. — M., 2000. — C. 9; ITynoBouxun FO.E. Bkas.
npans. — C. 51-52 ra in.
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3II0YMHHOTO JTisTHHS BU3HAYAETHCS K MEKaMU KPUMiHAIBHO-TIPABOBOT
HOPMH, TaK 1 COIliaJJbHAM 3MiCTOM BYMHEHUX Jid. 30kpema B.I1. Main-
KOB BKa3yBaB, 1110 0€3 ypaxyBaHHS COIIaJbHOTO 3MiCTy BUMHEHUX JIiid,
SIKi JIEXKATh Yy MiJICTaBi 3JI0YHHY, HEMOXIIMBO BUPIIIUTH MUTAHHS MO0
OJMHWYHOTO 3JIOYMHY YW MHOKWHHOCTI 3JIOYMHHUX JisiHb. €JIHICTH
3II0YMHHOTO MISTHHS BU3HAYAETHCS COLIATBHOIO CYTHICTIO BUMHEHHX
IiHi, a TaKOXK MEKaMH JUCIIO3UIiT KpUMiHAIBHO-TIpaBoBoi Hopmu Oco0-
JMBOT YaCTHHH KPHMIiHAJIBHOTO 3aKOHY'. 3aKOHOABEIb KpUMIiHAI3y€e
JiSTHHS 1 BU3HAYa€ KOHCTPYKIIFO HOTO CKJIIaTy, BUXOSYH 13 0COOTHUBOC-
Tel CycriibHO HeOe3rnmeyHol Aii (4u Oe3qisuIbHOCTI), 0 BiI0yBarOTh-
csi B 00'ekTHBHIN HificHOCTI. BiH Takox BHpiIIye, 3a SKHX 00CTaBUH
MHOXXUHHICTB JIisTHb He TIOTpelye okpeMoi kBauidikarii, a Moxe OyTn
o0'eTHaHA B MeKaX OHIET KPUMiHATHHO-TIPABOBOI HOPMH.

JlocuTs BIy4YHO 3 IIOTO TIPUBOJY BUCIOBHUBCS akaneMik B.M. Kyn-
PSBLEB, SIKHIA 3a3HA4YaB, IO y MiICTaBi BA3HAHHS TOTO YH iIIOTO BUMHKY
a0o0 IpynH JIIOACHKUX BUYMHKIB OMHUYHHUM 3JIOYMHOM, a OTXKE 1y TiJI-
ctaBi koHCTpyKLii HOpMu OcobmmBoi yactuau KK, mo #ioro nependa-
yae, MICTATHCS COLaabHI BIACTUBOCTI IIUX BUYMHKIB. Humu, 30KpeMa, €
PO3MOBCIOKEHICTh, TTIOBTOPIOBAHICTh, TUTIOBICTD, ITiIBUIIIEHA cycmnb—
Ha HeOe3MeYHICTh caMe TaKoTro KOMILIEKCY TISTHB 1 I_LIKl,I[J'II/IBI/IX HaCJTiJI-
KiB, SIKHH 1 3HAXOIUTh CBOE 3aKPIIUICHHS B I[iii HOpMi~.

TakuM 9UHOM, npagosuil Kpumepii 3a8x#cou 00YMOBIOEMbCS CO-
YianbHUM, OCMAHHIL i € OJi 3aKOHOOABYS BUSHAYATLHUM NPU 8CIAHO8-
JIeHHI MedC 3I0UUHHOL NOBEOIHKU | GU3HAHHI OIIHHA OOUHUYHUM (€0U-
HUM) 310YUHOM.

[IpuxmagoMm, mo TiATBEPIKYE CHOPMYIbOBAHY Te3y, MOXKE CTa-
TH TaKe JIisiHHA, SIK BOUBCTBO, IMOEIHAHE i3 3rBaiTyBaHHAM (1. 10 9. 2
ct. 115 KK). Le#t cknax 3mounny Briepiie 3'ssuBcst B KK YPCP 1927 p.
micost npuidHATTS Yka3zy llpesunii Bepxosuoi Pagu YPCP Binx 28 numas
1959 p. «IIpo mocuieHHs: KpUMiHAIBHOI BiJIMOBITaTBLHOCTI 32 YMUCHE
BOUBCTBOY». Y cT. 138 KK, mopsix i3 BOMBCTBOM 3 METOI NMPUXOBATH
a00 TOJIETIINTH 1HIIAN 37I0YMH, OKPEMUM TYHKTOM (T1. «B» cT. 138 KK

JuB.: Mankos B.I1. MHO)KeCTBEHHOCTb NPECTYIUICHUH 1 e (POpMBI IO COBET-
CKOMY yroioBHOMY mpaBy. —Kazanb: M3-Bo KazauckI'V, 1982. — C. 14; IlomHsIit Kypc
yronoBHoro mpaBa: B 5 1./ ITox pexa. A.W. Kopo6eesa. T. 1 TIpectymiienue u HakazaHue.
— CII6.: Uzn-so «tOpwun. uentp Ipeccy, 2008. — C. 653.

2 Tus.: Kynpsisues B.H. Bkas. npaus. — C. 240-241.

32



Po30in 1. MoHsIMmMsi 0OUHUYHO20 3104UHY

YPCP 1927 p.) 6yna nepenbaueHa BiqIOBiIaTbHICTE 32 BOMBCTBO NpH
3rBajiTyBaHHi. [laHa HOBesa 3aKOHY MOSCHIOBAJIACS THUM, 110 BUMHEHHS
3TBAJITYBaHHS B peajbHii MIHCHOCTI HEPIIKO CYNMPOBOKYBAJIOCS TI03-
OaBIEHHAM KHUTTS MOTEPILIOT (IPUYOMY, SIK Y TIPOIEC] 3TBAJITYBaHHS,
TaK 1 IMicJs HHOTO) 3 METOK TOMCTH 32 BYMHEHHH oImip abo 3 METOI0
MIPUXOBAHHS CIIIJIiB I[LOTO 3JI0YMHY, TOOTO MO MICIle IMTOETHAHHS X
JisiHb caMe B TaKOMY CHOJy4YeHHi. Buxonsuu 3 1poro, 3akOHOIAaBELb
BH3HAB 3a HEOOXiJHEe TMepe0avynTH BiMOBIIaIbHICTh 32 HOBHM OZH-
HUYHHUH 3JI04MH, B SIKOMY BPaxyBaB O3HaKH JABOX OKPEMHX 3JIOUHHIB
— BOMBCTBA 1 3rBAJITYBaHHS.

HeoOxigHiCTh MPaBOBOTO BPEryIIOBaHHS HOBUX (POPM 3IIOYHMHHOT
TUSUTBHOCTI TakoXX OOyMOBWIJIA BCTaHOBJICHHS KPUMIHAIBHOI BiIOBi-
JAIBHOCTI 3a BUMaraHHs, IIO€IHAHE i3 HacuiIbeTBOM (4. 2 1 3 cr. 86% i
4.2 tad. 3 ct. 144 KK YPCP 1960 p.), ckmap sikoro Oysio CKOHCTpYHO-
BAHO SIK OAMHUYHUM CKJIaJCHUH 3JI0YHH.

[IpocTuii ckiag HBOTro 3JI0YMHY 3/1aBHa OyB BiIOMHUI KpUMiHAIBHO-
My ipaBy. O1HaK H0ro NuTOMa Bara B CTPYKTYPi 3JI04MHHOCTI TPUBAINN
yac 3anumanacs He ictotHoto. Crartst 144 KK YPCP 1960 p., mopiBHsi-
HO 3 IHIIMMHU HOpPMaMU IIO0 BiAMOBIAATFHOCTI 32 HACHJIBHHIIBKI TTO-
CsITaHHS Ha BJIACHICTB, Maiike He 3acTocoByBajacs'. [IeBHOIO Miporo 11e
MOSICHIOBAJIOCH TUM, L0 3@ PAISHCHKUX YaciB 3AMPHUKU 31€01IbIIOT0
Iisui y cdepi «TiIHbOBOI €KOHOMIKHY, KEPTBAMH iX 3JIOYHMHHOT JTisTh-
HOCTI OyJM TIepeBaXXHO Pi3HI JIUIKH, CIIEKYJSHTH, BATIOTYHKH, Yepe3
10 BUMAaraHHs HOCHJIO CKPUTHM, JIATEHTHUH XapakTep.

VYTim, i3 pO3BUTKOM PUHKOBHX BiJIHOCHH 1 TIOSIBOFO TAKUX €KOHOMid-
HUX SIBUII, SIK iIHMBiTyaIbHa TPYIOBA JisUTEHICTH, KOOTIEpaIlisl, apeH/a,
IO MOYaJId aKTHBHO PO3BUBATHUCH 13 cepeauHu 80-X POKiB MUHYJIOTO
CTOJIITTS, KpUMIHOTEHHA CHTYallis 3Ha4HO 3MiHWIacs. LlIBunkumu Tem-
MaMM «PO3KBITJIO» BHMAaraHHs, L0 BYMHSUIOCH OPraHi30BaHUMHU IPy-
nam# i3 3aCTOCYBAHHAM HACWILCTEA, K IPABHIO, HeOe3MeyHoro [yis
XKHUTTS Ta 310POB's HOTepl'IlJ'II/IX Han61m,my pOBHOBCIO)l)KeHICTL TaKi
JisTHHSA OTPHMAITH Y BETUKUX MicTax i perloHaX 13 BEJIMKKM 00iroM rpo-
IIOBUX KOIITIB TA CHPOBUHHHUX PeCypCiB’.

Jus.: Ky B.H. OTBeTCTBEHHOCTB 3a BEIMOTATEIBCTBO MO COBETCKOMY YTOJIOB-
HOMYy mpaBy: ABroped. aucce. ...KaHA. ropui. Hayk. — X., 1986. — C. 2.
2 Tus.: Caponos B.H. Opranu3oBaHHO€E BHIMOIaTeIbCTBO: YIOJIOBHO-TIPABOBOM U
KpuMHHOJIOTHYecknit ananmms. — CI16., 2000. — C. 90.
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3a HOBMX YMOB TOCIIOJIapPIOBaHHS 3[IMPHHUKH (iHAKIIE X Ha3WBaIU
«PEKETHPUY») CTAIN OPIEHTYBATHCSA HA OTPUMAHHS 3JI0YMHHUM IUISIXOM
YaCTHHU NPUOYTKIB «iHAWBIIyaliB» 1 KOOIEpaTopiB, BUKOPUCTOBYIOUN
MpH [[bOMY HaxXaOHi, MUHIYHI, HACWJIBHHIIbKI MeToan. Pexer nmepeTBo-
pHBCs B HaliHeOe3meuHinty GpopMy OpraHi30BaHOT 3I0YHHHOCTI'.

3TigHO 13 ONpHIITIONHEHUMH naHuMH, B 1988 pomi tinmsku B YPCP
MOHAJT JIBiCTi 0Ci0, 110 3aiiMaiCh iHIMBIAYaIbHOIO TPYIOBOKO JIisThb-
HICTIO, 3a3HaJIM Hama/iB 1 HacuiIbcTBa 3 OOKy 31oumHIIB. [Tonan 600
0cib Oy 3aTpuMaHi 3a 1eil BU 37I0YHHHOI TisUTbHOCTI .

VY cBOIO uepry, po3MmoOBCIOPKEHHSI BUMAaraHHs SICKPaBO BUCBITIHIO
i iHITy IpoOIeMy: Hee(DeKTHBHICTh YWHHOTO 3aKOHOAABCTBA Y O0POThH-
61 3 1M 3mounHOM. Y cT. 144 KK YPCP 1960 p. He Oynu nependa-
YeH1 HaWOLIBII THUITOBI JUIS BUMaraHHs MaliHa KBasiQikyrodi O3HaKH:
MTOBTOPHICTh, BYNHEHHS TPYTOK 0Ci0, 3aCTOCYBaHHS HACWIIBCTBA, Ta
W caHKIA (IO TPHOX POKIB 1MO30aBIICHHS BOJIi) SIBHO HE BiAIMOBimana
MiIBUIICHIN CYCIUIbHIA HEOE3EeYHOCTI TaKUX MisHb.

Takum 4rHOM, HarayibHy TTOTpeOy B MOCHIIEHHI KPUMIHAIBHOI BifI-
MOBITaTFHOCTI 32 BUMaranHs 0OyMOBWJIM Pi3HOMaHITHI (pakropu, Te-
pemycim, corianbHi, eKOHOMIYHI, IPaBOBI TOIIO, y 3B'A3KY 3 4uM 6 Oe-
pesus 1989 p. Ilpesunis Bepxosnoi Paqu YPCP Bunana Binmnosigauit
VYka3, skuM OyJa iCTOTHO IMOCHIIeHA KPUMiHAJIbHA BiAIOBIAIBHICTH 32
BHMAaraHHs, a TaKOX 3'SBHJIUCH HOBI KOHCTPYKIIii HAHOUTBII THIIOBHX
OJIMHMYHUX 3JIOYMHIB: «BUMaraHHs, IOE€HAHE i3 3aCTOCYBaHHSAM Ha-
CHJIBCTBA, 10 He € HeOS3MEUHNM JIJIS JKUTTSI 1 37I0POB'sD» 1 «BUMaraHHs,
MO€THAHE 13 3aCTOCYBAaHHSM HACWIIBCTBA, HEOE3MEUHUM JUIS JKUATTS 1
370pOB's» (BIAMOBIHO YyacTUHHU 2 crarei 867, 144; yactunu 3 ct. 862,
144 KK YPCP).

VY KK Vkpaiau 2001 p. «<BUMaranss, moeiHaHe i3 HACUIBCTBOM, 1110
€ HeOe3neuyHUM JUIs *KHUTTS 1 310poB's» (4. 3 cT. 189 KK) i «Bumaranus,
MOETHAHE 13 CIIPUYMHEHHSIM TSDHKKOTO TiJIECHOTO YIIKOKEHHs» (4. 4
cT. 189 KK) Takok BU3HAIOTHCS OMMHWUYHUMU 3JIOYHMHAMH, SKi HE TOT-
pebyroTh KBaTiiKallii 3a CyKyIHICTIO®.

! JTus.: Cadponor B.H. Bxka3. mpaigs. — C. 90.

2 JuB.: «Yka3 npoTuB «pakeTay. — «[IpaBma Ykpauns» ot 15 anpenst 1989 .

3 JTus.: a63. 2 . 11 nocranosu [Tnenymy Bepxosroro Cyy Ykpaiuu Bij 6 qucto-
nazga 2009 p. Ne 10 «IIpo cymoBy NpakTHKY y CripaBax mpo 3J0YHWHH MPOTH BIACHOCTI»
// Bicu. Bepxos. Cyny Ykpainu. —2009. — Ne 12. — C. 10.
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[TonmiOHMX TpUKIIaAiB MOYKHA HABECTH Jyke Oarato. Yci BOHH Ha-
OYHO CBiAuaTh, IO caMe BUHUKHEHHsS HOBHUX crenudigaux ¢hopm He-
0e3neyHoi TOBEIIHKM 1 HEOOXiAHICTh 3aXWCTy BiJ] HUX CYCIIJIBHHX
BiJTHOCHH, CITIOHYKAIOTh 3aKOHOJABIIS 10 POPMYITIOBAHHS HOBUX BH/IIB
ONMHUYHUX 3JI0YHHIB.

1.2.2. Buznauennsa nonamms 00UHUYHO20 310U UHY

PosrstHyBIIM KpUTEPii €THOCTI 3TOYHMHHOTO JisTHHS, MOXHA TIepei-
TH JI0 BU3HAYCHHSI TIOHATTS OJMHUYHOTO 3JI04MHY. B HaykoBiii mitepa-
Typi 11l BU3HAYCHHS € PI3HOMaHITHUMHU.

Hamnpuknazn, A.A. T'epiieH30H 3a3HauyaB, 1110 OIUHUYHUHN 3JI0YHUH 1€
€ JIISTHHS, SIKe «BKIIQJA€THCS B O3HAKH, Niepea0adeHi BiIIOBITHOO HOP-
Mor0 Ocob6nuBoi yactunu KK»'.

M.I. baxxaHOB BKa3yBaB, 1110 OIMHUYHAN 3JI0YMH MA€E MiCIIe TaM, JIe
BiH nepen0aueHuii KpUMiHAIBHUM 3aKOHOM B SIKOCTi OTHOTO CaMOCTiH-
HOTO CKJIaJly 3JI0YHHY?.

I3 Touxu 30py P.b. [letyxoBa, miJ OTMHUYHUM 3JIOYHMHOM CIIiJT PO-
3YMITH OJIHE YH JISKIJIbKa CyCITIIbHO HeOe3MeUHHX JisTHb (BUIA IKiB 0€3-
JISTTBHOCTI ), SIKi OXOILTIOIOTHCS O3HAKAMH OJJHOTO CKJIaLy 3JI0YHHY.

B.B. Ky3nenoB ta A.B. CaB4eHKO ITiJ ONMHUYHUM 3JI0YMHOM TEK
po3ymitoTh nisiHHS, nepenoadene KK Yikpainu sik okpemuii caMocCTiii-
HHI CKJIaJl 3I04HHY”,

3aKOHOAABYMI OMHC O3HAK OJMHUYHOTO 3JI0YMHY HABOIUTHCS 1 B
KK okpemux 3apy0ixkanx kpain. Tak, y ct. 28 KK Pecny6niku Mo-
JIOBa ONMHUYHUH 3JIOYMH BHU3HAYAETHCS K «mis (OS3MisIbHICTH) abo
CYKYIHICTh il (0e3isuTbHOCTI), M0 KBali()iKyIOTHCS BiJIOBIIHO JI0
MOJIOKEHb OJTHIET HOPMHU KPUMIHAIBLHOTO 3aKOHY» .

' Jus.: Tepuenson A.A. Vronosaoe npaBo. T. 1. Hacte O6mas. — M., 1948.
—C. 441.

2 Jlus.: baxxanos M.U. Bxkas. npars. — C. 11.

3 Jus.: ITeryxoB P.5. MHOXECTBEHHOCTD IIPECTYIICHUHT 110 YTOIOBHOMY KOACKCY
P®: ABroped. mumc. ... kaHn. opug. Hayk. — M., 1999. — C. 26.

4 Kysneros B.B., CaBuenko A.B. Teopis kBamidikarii 3nounnis: ITiapydnuk /
3a 3ar. peg. €.M. Moiceesa ta C.M. J[xyxu, Hayk. pea. [.A. Beprineuska. — K.: Bua.
[TAJIIBOA B., 2008. — C. 236.

5 Jlus.: YronoBHbI# koneke Pecry6muku Mosngosa. — Kumunes, 2002.

35



OOUHUYHI 3r104UHI: MOHSIMmMS, 8udu, Kearigbikauisi

BoueBup, 1110 B HaBeAGHNX BU3HAYCHHAX BUKOPUCTOBYETHCS JIMIIIE
IOPUINYHUM KpuTepill exHocTi AistHHA. OfHAaK, SK BXE 3a3Ha4ajioch,
TaKWi Miaxix Moxke OyTH NMPUIATHUM 332 YMOBH, 110 BUMHEHE JIiSTHHS
HE IiINaIae I 10 ABOX KPUMIHAIBEHO-TIPABOBUX HOPM — 3arajibHOT
Ta crneuianbHoi. s mMX BUIIAQAKIB HABEAEH! BUILE BU3HAYCHHS HE
CHpaIbOBYIOTh, aJKe, X0ua JisTHHS 1 MICTUTh Y c00i O3HAKH CKIIAMIiB
3JI0YMHIB, OIUCAHUX Y JBOX KPUMIHAJIbHO-IIPABOBMX HOPMaX, BOHO
BCE OZHO BU3HAETHCS OJMHUYHUM 3JI0YMHOM. 3a3HaYanocs i Te, o He
30BCIM NPUAATHUM € Take BU3HAYCHHS OJMHUYHOIO 3JI0YHMHY AJISI BU-
MaJKiB, KOJH B TIOBEAIHII 0COOM Ma€ Miclie CyKyIHICTh Jii, SKi Xo4a i
KBaITi(DiKyIOThCS 32 ofHier0 HOpMoto (crarrero) KK, ane mpu nipomy He
BHKITIOYAFOTh HASBHOCTI MHOXXHHHOCTI 3JIOYHHIB, OCKIJIBKHU SBIISIOTH
COOOF0 MMOBTOPHICTh TOTOKHUX 3JIOUNHHUX JTisTHb.

Binbmn TouHMMYU € BU3HAYEHHS, SKi MMOOY/IOBaHI 3 ypaxyBaHHIM HE
TUTBKY CYTO IOPUINYHIX, a i corianbHuX KpuTepiiB. Tak, B.®. /IroMin
1] OMHUYHUM (€IMHAM) 3JIOYMHOM PO3yMi€ TaKi repeadoaderi Kpumi-
HaJhHUM 3aKOHOM CYCHUIBHO HeOe3MeuHi Aii, M0 MOoCsIralTh Ha Cyc-
MiTHHI BITHOCHHH, SIKi OXOPOHSIOTHCS KPUMIHAJILHUM 3aKOHOM, 1 5IK1, OY-
Jy4 BHYTPIIIHBO TICHO TOB'SI3aHI Mi’K COOOFO €JIHICTIO BUHU, MOTHBIB
Ta METU Cy0'eKTa JOCTAaTHBO 4YacTo, CaM€ B TAKOMY CIIOJIYYEHHI BUM-
HSIOTHCS B XKHTTI 1 Yepe3 M0 TUITOBICTh 00'€KTUBHOTO 1 Cy0'€KTUBHOTO
B3a€MO3B'SI3KY BHIUISIOTHCS 3aKOHOM B OJIMH CKJIAJT 3TI0YHMHY .

Ha nymxy P.P. I'amiaxbaposa i €.0. ®@ponoBa, «OJUHWYHI 371091-
HU — IIe Taki CYCHiIbHO HeOe3NeuHi MisHHS, siKi OyJay4r BHYTPIITHHO
MOB's13aH1 Mi’k COOOI0 MOTHBAMU Ta METOIO IOBEIIHKH CY0'€KTIB ITOPiB-
HSIHO 4YacTo, caMe B TAaKOMY CIIOJyYEeHHI 3yCTpPi4alOThCsl B peajbHid
TIHCHOCTI 1 B CHIIy THUTIOBOTO OO'€KTHBHOTO 1 Cy0'€KTHBHOTO 3B'SI3KY
Mi’K HUMH BUIUISFOTHCSL 3aKOHOM B OJIMH CKJIA[] 37I0UHHY »?.

T.I. YepHEHKO MPOINOHY€E BU3HAYATH OJUHUYHHM 3710UMH SIK «...0[-
HOAKTHE YU 0araToakTHE CyCIHUIbHO HEOE3NeuHe AisiHHS, sIKE XapaKTe-
PHU3YETHCS €HICTIO 00’ €KTUBHUX O3HAK, BHYTPIIIHIM B3a€MO3B’ I3KOM

! JTus.: Hemun B.®. Counanbhasi 00yCIOBIEHHOCTh 3aKOHOATEIBHOTO KOHCTPY-
HPOBAHUS €AMHOTO CIOKHOTO MPECTYIUICHHUS M ero KBanupukanus. — ABroped. auc.
...KaH/. ropu. Hayk. — M., 1989. — C. 17.

2 us.: ®ponos E.A., T'anunakbapos P.P. Bkas. npaus. — C.8; YronoBHoe mpaso
Poccuiickoii @eneparuu. OO1mias 4acth: YueOHHK As cTyaeHToB By3oB / [lox pen.
P.P. 'anuak6aposa. — Caparos, 1997. — C. 108.
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Iili (B OararoakTHOMY JisiHHI), €IHICTIO BUHH, €THICTIO METH (B YMHC-
HHUX 3nquHax) TUTIOBHMH COIIIaIbHUMH BIIACTUBOCTSIMH, 1 Tiepenoa-
YeHe KPUMiHAJIbHO-TIPABOBOI0 HOPMOIO B SIKOCTiI OJHOTO CKIIAy 3JI0-
YUHY» .

1O.M. FOmkoB BBajkae, 1110 ONMHUYHHUM € TAKAH 3JI04MH, IKUH B1J100-
pakaro4yu TUTIOBY cycmm,Ho H6663neqHy MOBEJIIHKY, Ma€ crernudidni
JUISE HhOTO O3HAKY 1 CHIBIA/AE i3 03HAKAMH KOHKPETHOTO CKJIaTy 3J10-
YHUHY?.

b.B. JIcOHTREB BHUXOIUTH 3 TOTO, MO €AWHUM (OIMHUYHUM) 3J10-
YHUHOM Yy 3aKOHOJABCTBI BU3HAETHCS TaKe JISIHHS, MIO yYTBOPIOETHCS
i3 omHi€l mii, HacHiaAKy, GOpPMHU BHHHU, OXOILUTFOE OJMH CKJIAJl 3JII0YHHY 1
KkBami(ikyeThes 3a oxnieto crarrero OcobnmuBoi yactuan KIC.

H.K. CemepnroBa, I'Il. HoBocrosoB, 3.A. HikomaeBa cTBepmKy-
I0Th, 1[0 OJUHUYHUHN 3JI0YMH BiIPI3ZHAETHCS CIUIBHICTIO 00’ EKTHBHHUX
i cy0’€KTUBHHX O3HAK 1 BIJIIIOBIJIa€ OTHOMY CKJIQy 3JI0UYMHY, OITUCAHO-
My B crarTsax OcobnuBoi yactuan KK*.

10.€. [TynoBouKkrH BBaXxKae, M0 COIIaTBLHOI CYTHICTIO OAMHUYHOTO
3II0YUHY «...€ €JUHHIA, OKPEeMUHN aKT JFOJCHKOI MOBEIIHKHY, a IOPHINY-
HOIO — HAsIBHICTh Y HHOMY €JJHHOTO CKJIAJTy 3JIOUUHY»".

I3 ypaxyBaHHSM COIIiQJIbHO-FOPUAMYHUX O3HAK C(OpMYIhOBaHE
BH3HAYECHHS OJMHUYHOTO 3JI0YMHY i B KPUMiHAJIHLHOMY 3aKOHO/IaBCTBI
neskux nepxkas. Tak, y 4. 1 ct. 25 KK JlatBiiicekoi Pecy0Omiku «okpe-
MHM (€IWHHMM) 3JIOYMHHAM TiSTHHSIM BH3HAETHCS OAHE IISTHHS (i 9H
0e3MisITBHICTD), SIKe Ma€ O3HAKH CKJIay OAHOTO 3JIOYMHHOTO JIisTHHS,
a00 1BOX, a00 KIJIBKOX, ITOB’SI3aHUX MK COOOIO 3JIOYMHHMX JISHB, K1
OXOIUICH] €JUHIM YMHUCJIOM BHHHOI OCOOH 1 SIKi BiZITIOBiJalOTh O3HAKAM
CKJIA/Iy TUTBKH OJHOTO 3JI0YHHHOTO JIiSTHHS»®,

Jus.: Yepnenko T.I. MHOXeCTBEHHOCTb NPECTYIJICHUH IO POCCUHCKOMY YTro-
noBHOMY TipaBy. — Kemeposo: Kys6accBysusaar, 2007. — C. 11.

2 ue.: ¥OmkoB FO.H. MHOXECTBEHHOCTh MPECTYITHBIX JCSIHUN (BOMPOCH KBa-
JTU(HUKALUK PECTYIUICHUH U HA3HAYCHUS HaKa3aHus): ABToped. IuC. ...KaHIl. OPHUIL.
Hayk. — CepiuioBek, 1974. — C. 18.

3 JTus.: YromoHoe npaso. O6mmast yacts. — M., 1993. — C. 210.

Jus.: CemepreBa H.K., HoBocenos I'Il., HukonaeBa 3.A. MHOXeCTBEHHOCTh
MPECTYIUICHUH: KBaMM(HUKAIMS U Ha3HaYeHHE Haka3aHus. — CBepioBek, 1990. — C. 4.

5 us.: Iynooukun FO.€. Bkas. nparst. — C.51-52.

¢ Jus.: YronoBHblii kKonekc JlarBuiickoit PecryOnuku. — CII6.: Usn-Bo «fOpu.
uentp [pecey, 2001.
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OueBuaHO, 10 BCi HaBEIEHI BUILE BU3HAYECHHS OAMHUYHOTO 3JI0-
YiHY 0araro B 4oMy NOAiIOHI MiXk cO0O0I0, a/Ke BPaxOBYIOTh HE TUTBKA
IOPUINYHI KpUTEPii, a i colliaibHy 0OyMOBIICHICTh TaKUX IisHb.

Ha namy aymky, GopMymnio0dy MOHATTS OOUHUYHOTO 3JI0YHHY, TIe-
pemycim, citifi po3yMiTH, 0 BOHO HE € TOTOXXHHM 13 3araJlbHUM TI0-
HATTAM 31104uHy. [loHsATTS 3mounHy, nependoadene B 4. 1 ct. 11 KK, €
3aKOHOJABYOI0 a0cTpakuielo. BoHO BH3Hauae 3a HAsIBHOCTI SIKUX 03-
HakK CyCITUTFHO He0e3MeuHe JisTHHS BH3HAECTHCS 3JI0YMHOM. Y TiM, B pe-
aJBHINA JTIACHOCTI BYMHSIOTHCS HE aOCTPaKTHI, a KOHKPETHI 3JI0YMHHI
JistHHA. 3aJIeKHO BiJl 0COOJIMBOCTEH 3aKOHOJABUOTO OITHCY, XapaKTe-
Py 3JI0YMHHOI MOBEIIHKM CyO0'€KTa Ta IHIIMX YMHHUKIB LI KOHKPETHI
3104HHH MOXKYTh Oytu POCTHMH abo YCKIaIHeHUMH. be3yMOBHO, M
HpI/ITaMaHHl BCI 3arajibHi 03HaKH 3JI04YMHY, OJHAK COLiaJIbHO- TpaBoOBHii
3MICT OZIMHUYHMX 3JI0YMHIB HEPO3PHUBHO OB’ A3aHUH 13 MHOKUHHICTIO
3JI0YHHIB, CTPYKTYPHUMH €JIEMEHTaMH sIKOi BOHH 1 €. Och YoMy 1o3a
MOHATTAM «MHOXXHHHICTD 3JI0YMHIB» ICHYBaHHS TOHSTTS «OOUHUIHUN
3JI04KHY BTpaydae Oyab-sIKUI CEHC.

YpaxoByro4u TOYKH 30Dy, BUKJIAJICHI B JIiTEpaTypi, a TAKOXK Ha TTiJI-
CTaBl BJIACHOTO aHAaJ3y OKPEMHUX BHIIB OJAWHUYHHUX 3JIOYHHIB, CIIPO-
OyeMO BU3HAYUTH O3HAKH, SKi XapakTepHi IS [UX JisiHb, a, OTKEe, MO-
KYTb CKJIACTH 3arajibHe MMOHATTSI OQUHUYHOTO 3JI0UHHY.

1. OgMHUYHWMIA 37I09HH 3aBXK/IH € COYidIbHO 00yMosienuM. STk cripa-
Be/UMBO 3ayBakuB B.I1. MankoB, 3akpiIurior04u Ty 4 iHITY Jito (6e3-
TUSTBHICTB) 200 KOMITICKC JiH SIK 3JIOYMHHI, 3aKOHOIABEIlh HE TOBIJILHO
po3mIsinae iX sIK OKpeMHH OIMHMYHMN 3JI0YMH, @ BUXOAMTH i3 IX CO-
iaJhbHOI 3HAYYIIOCTI B CYCIUIBCTBI, BPaXOBYIOUH, 30KpeMa, iX MOBTO-
PIOBaHICTh, THIIOBICTh, CYCITIIbHY HEOE3MEUHICTh CaMe TAKOTO CITOITY-
YEeHHS JisHb'.

2. OnVHUYHAN 3JI0YWH MOXKE OYyTH: a) K 00HO0D'€KmHum, max i
b6azamoo6'exkmnuum (M07100'€eKTHUM); 0) CKIamaTucs K 13 oodwuiei Oil
(6e30isnvrocmi), mak i 3 Oekinbkox Oitl (HAPUKIANl, TOTOKHUX — y
MIPOIOBKYBAaHOMY 3JIOUWHI, PI3HOPIIHUX YU OAHOPIIHUX — Yy CKIIafe-
HOMY); B) 3aJIEKHO BiJI TOTO, YU € HACIIJIKA O3HAKOIO 00’ €KTUBHOI CTO-
POHU, OMHWYHHIA 3JI0YMH MOXe OyTH 3II0YUHOM 13 hopmanrsHum abo
mamepianoHum ckaadom (3 OMHUM YU JIeKUTbKOMa HaciikaMu). TooTo,

' Tu.: Mainkos B.I1. CoBokynHOCTH nipectyruieHuid. (Bonpock! kBanuprkaniy u
Ha3zHavYeHUs HakazaHus). —Kazanb: 3-Bo Kazaul'V, 1974. — C. 63.
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3aJIeKHO BiJI FOPUINYHOT (OopMHE (3aKOHOIABUOTO OIMHCY) ab0 Bij 0C00-
JIMBOCTEH 3JI0YMHHOI MOBEAIHKU Cy0'€KTa, OMUHUYHUI 3JI0YMH MOXKE
OyTH npocmum abo yCKAAOHeHUM OIAHHAM.

3. O0'ekTHBHI Ta Cy0’ €KTUBHI O3HAKH OJMHUYHOTO 3JIOUHHY 3aBXK]H
TICHO TIOB’s13aHi MiXK c0000, TOOTO [1ii (O€3IisUTBHICTS), IO OTO YTBO-
PIOIOTH, OXOIUTIOIOTBCS €OUHOTO BUHOIO cy6'€I<Ta IpUYOMY, BUHA MOXKeE
OyTH SIK YMHCHOIO, TaK i HEOOEpEIKHOIO i, HaBITh, 3MIIIAHOW'. Y BH-
Majikax i3 NpOJOBKYBAHUMH OJUHUYHUMH 3JI0YMHAMH KOHCTaTYEThCS
TaKOX €JIMHA METa, IO MOB'SI3y€ OKPEeMi TOTOXKHI i1 Cy0’ €KTa B €MHE
iJIe.

4. OnMHUYHAN 3]I0YMH MICTUTh y CO01 03HAKU 00HO20 CKIA0Y 310-
yyHy 1 KBaiKyETbCS 32 OOHIEI0 [ MIEK camor cmammero abo 4acmu-
noto cmammi Ocobaueoi yacmunu KK. Y HOpMi OCOOMMBOI YaCTHHA
KK 3akpimmoroTecsi 00’ €KTHUBHI Ta Cy0’€KTHBHI O3HAKH OJUHHYHOTO
3II0YMHY, BU3HAYAIOTHCSI HOTO 00CAT 1 MeXi.

TakuM YMHOM, OCKUIBKM Ha €IHICTb 3J0YMHY BIIMBAE HE TUIBKU
coliagbHa CYTHICTh BAMHEHOTO JisTHHS, alle TAKOXK 1 MEeXi AUCITO3UIT
KpUMiHaiIbHO-1IpaBoBoi HopMu Ocob6imBoi yactunu KK, To y Bu3Ha-
YEeHHI MTOHATTS OAWHUYHOIO 3JI0YMHY MAaIOTh OyTH BpPaxoBaHI SIK IOpH-
JIMYHI, TaK 1 COlliaibHI KpUTEpii, BUKOPUCTOBYIOUHN SKi BKa3aHi JisTHHS
MOKHa Oyzie Bi]MEKyBaTH BiJl MHOXKUHHOCTI 3JI0YHHIB.

Buxonsuu i3 BUKIAOEHOTO, 1i0 OOUHUYHUM 37I0YUHOM, SK CHPYK-
MYPHUM eleMeHMOM MHONCUHHOCIIE 3M0YUHIB, CILIO0 po3yMimu npocme
Yy YCKAaoHeHe CycninbHo nebesneyne OisIHHS, sIKe MAE 63AEMONO08 SI3aHT
00'ekmueni ma cy6'eKmueHi 03HAKU, WO HOBMOPIOIOMbCS 8 00 EKMUBHIT
OlliCHOCMI came 8 MAKOMY CROIYYEHHT, MICINUMb O3HAKU OOHO20 CKAAOY
3MOYUHY [ K8ANIDIKYEMbCS 30 OOHIEI0 cmammerto (4YacmUuHOK Cmammi)
Ocobnusoi wacmunu KK.

VY Pozuini VII 3aransHoi wactman KK Ykpaiau 2001 p. iHCTHUTYT
MHOXXHHHOCTI HaOyB, SIK BiJJOMO, CBOTO 0€3M0CEpPETHBOTO 3aKOHOIaB-
4Oro 3akpiruieHHs. BoueBuap, 0 CTPYKTYPHUM €JIEMEHTOM OyIb-SKO-
TO BHJy MHOXMHHOCTI 3JIOYHMHIB € OJUHHYHUHN (OKpEMUH, €TUHUI)
3n04rH. Came 3 TAKUX OAMHUYHUX 3JI0YHMHIB 1 CKIaJa€ThCsl IX MHOXKHH-

' Ocpb 4oMy He 30BCiM BAaNUM, Ha HAII OIS, € BU3HAYSHHS OIMHUYHOTO 3710~

4yuHy, HaBenene B 4. 1 cr. 25 KK JlatBilicbkoi Pecriy6mmiku, A€ OAMHHUYHUM, L0 CKIIa-
JAETHCS 3 JEKIIBKOX 3JI0YMHHUX JisiHb, BU3HAETHCS JIMILE TAKUI 3JI0YMH, KOJIHU JIISTHHS,
[0 HOTO CKJIAJal0Th, OXOIUTFOOTHCS €MHUM YMUCIOM BUHHOT 0COOU.
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HICTh 1 caMe BiJ] YCKIIQJIHEHUX 1X Pi3HOBHUIB 11 HEOOXITHO BiIPI3HSTH.
ToMmy, Ha HaIl OIS, [IJKOM JIOTITYHUM HACTYITHUM KPOKOM 3aKOHO-
naBIs Oyao O HOpMaTWBHE BH3HAYEHHS 1 3aKpIilUIeHHS Oe3M0cepeIHbO
B 3aKOHI OKPEMUX BH/iB OAMHHYHUX 3JI0YHHIB'.

! JTus. nipo ue G goknaaHo Posmin 8 wiei po6Goru.
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Po3aia 2.
BN OAUHUYHHUX 3/ IOYNHIB

2.1. IIpocTi oAUMHUYHI 3104MHHA

OnMHUYHI 3710YMHU HE € OIHAKOBUMHM, & TOMY BHHHKAa€ HEOOXil-
HicTh B ix kmacugikamii. [Ipo 3HaueHHs kinacudikarmii qyxe BIy4HO
BucnosmoBascs C.B. [To3HuInes, 3a3Ha4MBIIN, 10 BOHA € IIEPIIAM i
HaJ[3BUYAIHO Ba)KJIIMBUM KPOKOM, KUl MOBUHEH 3POOHTH JIOCIITHUK
OyIib-IKOT IIMPOKOT Ta PI3HOMAHITHOI TPYNH SBUII. SIK METO/ BUBUYCH-
Hsl, KIacUQikaIlis Mae oABiiiHe 3HAUYSHHS JJIsT HAYKOBOTO JIOCJTi/KEeH-
HS: 13 30BHIIIHBOTO OOKY, 1€ 3aXif, 0 BHOCUTh Y BUBUECHHS CUCTEMY
1 IOPSZIOK, a 3 BHYTPIITHBOTO OOKY, I1€ 3aXiJ], 1[0 3yMOBIIIOE TIOBHOTY 1
HpaBI/IJ'IBHiCTL BHCHOBKIB BUBYCHHS» .

Sk Bimomo, KnacncbmyBaTH (bakTu, IpeIMeTH YU SBUIA O3HAYAE
posnozum/lm iX Ha OKpeMmi IpyIH, KJIacH, KaTeropii BiIIOBITHO CXO-
’KOCTI MK HUMH Ta BUKOPHCTOBYIOYH JUISl ILOTO OyIb-SIKY iX CIIUIBHY
03HaKy (TicTaBy, KpUTEpii Kiacudikarii).

Knacudikaris (po3nomiiieHHs) 3JI04UHIB, 5K 1 OyAb-AKa iHIIA Hay-
KOBa Kiacu(ikailis, MIoBUHHA 0a3yBaTUCh HA BU3HAYEHUX (hOPMAITbHO-
JoriyHuX TpaBmiax. L{i mpaBmiia BUMararoTh, moo0: a) po3MOIiIeHHS
3IHCHIOBAIOCH JIUIIIEC 32 OJTHIEI0 YITKOIO ITiJICTABOIO; 0) 0OCST WICHIB
kiacudikarii TOpiBHIOBAaB y CBOil CyMi 00CATY TOHATTS (SBUIIA), IO
KIACU(IKy€EThCS, 1 YISHH PO3IO/IICHHS IPU [IbOMY B3aEMHO BHKJIFOYA-
JI OJTMH OJTHOTO; B) Kiacu(ikallisi Oyla mociiIoBHO 1 0e3repepBHOI0,
TOOTO BiJl POZIOBOTO IOHATTS CJIiJI IEPEXOIUTH 0 BHOBUX ITOHATH OJ1-
HOTO i TOTO CaMoro piBHs.

OoOwuparoun xpurepii (migcraBm) mins kiacudikaiii, HE0OXiITHO
3BEpTaTH yBary Ha Te, 1100 BOHHM HE BHXOIMJIM 32 MEXI TOCIIIKSHHS,
BIJIMTOBi1a)T 0COOIMBOCTAM 00'€KTa, MaJIM BITHOCHY CTa0UIBHICTH 1 He
cynepedniiy ot oxHoMy®. TiIbKK 32 yMOBHU JOTPUMAaHHS 3a3HaYCHUX

Jus.: [To3upimes C.B. OcHOBHBIC BONPOCH! yYeHHUsI 0 HakazaHuu. — M., 1904.
—C. 5-6.
2 JTus.: Usnes 10.B. Jloruka. — M., 1992. — C. 182-183.
3 Jus.: Kocrapesa T.A. Kpanuduiupyromme 00CTOATENbCTBA B YTOJOBHOM Ipa-
Be. — Spocnasnb, 1993. — C. 93.
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MpaBwII Kiacudikalis Oy/ie iCTHHHOIO 32 3MICTOM 1 MPaBUIIBHOIO 32 30B-
HIITHBOIO OYI0BOIO.

Ha miyicTaBi BU3HaueHHS MOHATTA 3JI0YHHY, STKE HaTaeThca B Y. 1 cT. 11
KK, HeMOXKITMBO 3p0OHUTH BUCHOBOK TIPO BUH OJMHUYHUX 31I04YHHIB. [e
MTUTaHHS HAMAraeThCs BUPIIIUTH HayKa KPUMIHAJIBHOTO TIpaBa.

Hampuknan, B.I1. MankoB cipaBeisIMBO BKa3yBaB, 0 «OJUHUYHI
3JIOYMHHU 33 CBOIMHU 00'€KTUBHUMH O3HAKaMH (OCOOJMBOCTSAMH Aii Ta
0e3IiATBPHOCTI, 8 TAKOXK HACIIJKIB) XapaKTepU3YIOThCS BEIbMHU Pi3-
HoMaHiTHO. OJIHI 3 HUX 32 CBOEKO 30BHINIHBOI0 (DOPMOIO HACTIIBKU
MPOCTI 1 OYEBH[IHI, IO HE BUKIUKAIOTH OYIb-IKUX TPYIHONIIB MpH
kBamigikamii iX sK OJUHUYHUX 3JIOYHMHIB... OIWHUYHICTH TaKOTO
pony IistHb OOYMOBIIOETHCS BUMHEHHSIM BHHHOKO 0COOOI0 OMHOI Mii
1 HACTaHHSIM B pe3yJbTari Hel OJJHOTO HAcHiAKy. Taki 3JI0YrHHI JisH-
HS B Teopil KPUMIHAIBHOTO TIpaBa OTPUMAIH Ha3BY MPOCTUX 3J0-
YUHIBY .

Jlo BUCIOBIEHOTO J0AaMo, IO, Ha HANIy JIyMKY, IpoOiieMa Ofu-
HUYHOTO 3JI0YMHY BUHHKAE aX HiSIK HE Yepe3 HOro MpUpPOIHY €IHICTD,
TOOTO KOIIM 3JI0YMH BUMHSIETHCS OIHIEIO MPOCTOIO JI€I0, a TIOB’s3aHa
i3 TAKUMH 3J0YMHAMH, SKi MAFOTh YCKJAJHEHI CKIaJH, [0 HaJa€ M
30BHINIHBOI CXOXKOCTI 13 MHOXHHHICTIO. OTXKe NpPaKTUYHE 3HAYCHHS
KnacncpiKaui'i OIWMHUYHUX 3JI0YMHIB IIOJISTAE B TOMY, IO BOHA Hajlae
MOJKJINBICTh BlILMe)I(OBYBaTI/I 01<peM1 BHUIY LIUX JIisIHb B1J BUIIAIKIB ITOB-
TOPHOCTI YU CYKYITHOCTI 3JIOUHHIB.

BuBuenus Hayl<01301 mTepaTypH CBIYHUTD, 110 npu Knacmq)mauu
OJIMHWYHUX 3JI0YMHIB Malke BCi HAYKOBI[ OJHOCTAWHO MOMIISAIOTH iX
Ha J1Bl Tpynu — npocmi i ckaaoni (b0 yCKIIQJHEHI)?, a MmiICTaBoo IS
TaKOTO PO3MOILTY OOMPAIOTh 3aKOHOIABYY KOHCTPYKITIIO CKIIATy 3JI09H-
ny’. Hanpukian, T.E. Kapaes, BUIUIAIOUM 3I0YMHH i3 TIPOCTHM CKJIa-
JIOM 1 3JIOYMHU 31 CKJIaJIHUM CKJIQJIOM, ITiIKPECITIOBAB, MO0 MiCTaBOIO

' Jlus.: MaiikoB B.I1. MHOXeCTBEHHOCTh MPECTYIUICHHUHN U e¢ (POPMBI [0 COBETC-
KOMY yrojoBHomy npaBy. —C. 12-13.

2 Jlus.: BaxxanoB M.1. MHOKeCTBEHHOCTD MPECTYILIEHHH 110 YTOJIOBHOMY TIPaBY
VYkpaunsl. — X., 2000. - C. 13.

 Nus., nanp.: Kpusonamnos I'.T. MHOXeCTBEHHOCTb MPECTYILICHHN (HEOAHOKPAT-
HOCTB, COBOKYNTHOCTB, peuuanB): Jlekmus. — M., 1997. — C. 6; HaymoB A.B. Poccwuiic-
Koe yronoBHoe npaBo. O6mas yacts. Kype nexuuit. — M., 1997. — C. 316; Ky3nenosa
H.®. [Tpo6nemsl kBanupukanuu npectyieHuit: Jlekiuu no crnenxypey «OCHOBBI KBa-
mudukanuy npectymienuin». — M.: Uznar. lom «loponery, 2007. — C. 279 Ta iH.
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roro kiacudikarlii € 0CoOMMBICTh CTPYKTYpH CKJIamIy, TOOTO Crocid
ONKCYBaHHS B 3aKOHI 03HAK 3JI0UHHY'.

A.H. Tpaiinin 3a3Ha4aB, 10 0COONMBICTh CKJIAHUX CKIIAJIB OIS~
ra€e B TOMY, LII0 CJIOBECHE BUPAKCHHS B HUX 3aKOHOJABUOi AYMKH yC-
KJIaJIHEHEe HHU3KOI0 NPUBXIJHUX MOMEHTIB. Take yCKIaIHEHHS MOXKe
CTOCYBATHUCS SIK OKPEMHX O3HAK, L0 XapaKTEPHU3YIOTh TOM YW 1HILHUH
€JIeMEHT 3J104YHHY (00'€KT, 00'€KTUBHY 1 Cy0'€KTUBHY CTOPOHH), TaK i
BCHOTO CKJIaay B LIIoMy. B ocTraHHbOMY BHUIIA/IKY CKITaHUIN CKIIa] 3710-
YMHY 3aKOHOZAaBelb (hOPMYIIOE LUIIXOM 00'€IHAHHSA JEKIIbKOX IPO-
CTHX CKJIQJiB 3JI0YHHIB, SKi IPHU IIbOMY BTPAa4YarOTh CBOE CaMOCTiliHE
3HAUEHHA 1 BUCTYNAIOTh SIK CKJIAJI0B1 YaCTHHH OHOTO €IMHOIO CKJIAJ-
HOTO JEJIKTY?.

I3 uuM TBepIKEHHAM, B HPUHLUII, MOXXHA ITOTOJUTHCDH, aJKE Y
CKJIaJl 3JI0YMHY 3aKOHOJABEIlb BKIIIOYAE JIMILE Ti O3HAKH, SIKi y CBOIH
CYKYIIHOCTI XapaKTepU3yIOTh CYyTHICTh IisIHHS JAHOTO BHIY, CBiA4aTh
PO XapakTep i CTyniHb HOTo cycHinbHOI Hebe3neunocTi. KoHcTpyk-
1ist KOKHOTO CKJIay 3JI0YMHY 32 CHCTEMHHM, KiJIbKICHUM 1 3MiCTOB-
HUM TlapaMeTpaMHy 3aBXK/IH Bi/ITOBi/la€ KOHKPETHOMY JIiTHHIO. 3BiJICcH
JIOTIYHUM € T€, M0 MPOCTOMY 3a KOHCTPYKII€I0 CKIAAy BiAmMOBimae
MPOCTUH 3a 3MICTOM OIMHUYHUHN 3JIOYMH, a CKIAQAHOMY CKJIaTy —
CKJIaJHUH ONMHUYHUH 3JI04MH. BIy4HO 3 IbOTO IPUBOAY BUCIOBHUBCS
A.M. Opa3nypaues, IKHii 3a3Ha4aB, 10 «3JI0YHH TOMY | HA3UBAEThHCS
MPOCTUM, IO BECh WOT0 3MICT CHPOLIECHUH 3aKOHOAABLEM A0 MiHi-
MalibHO MOXKJIMBUX MEX»’.

Buxopnsuu i3 BUCIIOBICHOTO, IPOCTUM OAMHUYHUM 3JI0Y4MHOM MOXK-
Ha BBa)KaTH CYCIIUILHO HeOe3MeyHe JiSHHS 13 MPOCTUM CKJIAJIOM 3J10-
YHHY, B SKOMY O0'€KTHBHI Ta Cy0'€KTHBHI €JIeMEHTH He OOTsKeHi (He
YCKJIa/IHEH1) I0IaTKOBUMH O3HaKamMu®.

' JTus.: Kapaes T.3. IToBroprocTh mpectyruiennii. — M., 1983. —C. 8

2 Jlus.: Tpaitnua A.H. OGuiee yueHne o cocraBe mpectyruieHus. — M., 1957.
—112-115.

3 Jlus.: Opasnypasiee A.M. IIpo6ieMa eAHHCTBA MPECTYIICHNH B YrOJIOBHOM
mpase. Yu. mocobue. — Amrabar: Marapsid, 1995. — C. 46.

4 Tumoi gymku gorpumyersest T. M. JIaHWITIOK, sika BBaKae, IO [UISl BUSHAHHSI
37I0YMHY TPOCTUM BH3HAYATbHE 3HAUEHHS MA€ HE CKJIaJ TAKOTO 3JI0YMHY (TIPOCTHIA
BiH YW CKJIQJHUH), a peaibHa KiIbKICTh BYMHEHUX 0CO0OIO HisHb (OIHE), Xapakrep
LbOTO JisSHHS (OAMHHUYHE), TPUBAIICTh HOro B 4yaci (OAHOMOMEHTHE), B SIKHii CIIOCiO
BOHO BUMHEHE (BUKOPHCTAHHS TAKOTO COCO0Y He HOBHHHO YTBOPIOBATH CKJIA[ IHIIIOTO
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Tak, 710 MPOCTUX OMUHUYHUX 3JI0YHHIB HAYKOBIII BiJTHOCSTH, HAITPH-
KJIaJ, TakKi, B AKUX 3aJI€KHO BiJl KOHCTPYKIIII CKIIaay (MaTepialbHAN 9u
(hopmanbHUIT) Mae Miclie «oHe JisTHHS a00 OfHe JisTHHS 1 OIUH HaCIi-
T0K»'; 400 «OjIHE 3TTOYMHHE TisTHHS BAMHECHE 3 OHIEI0 (HOPMOIO BUHU»?;
a00 «oJIHE MISTHHSA MIO/I0 OTHOTO 00'€KTa, 110 CIIPUYWHUIIO OIMH HACIi-
T0K»*; a00 «OJIHE 3JI0YMHHE JisIHHSI, OAUH 00'€KT 1 oHa hopMa BHHI»
TOMIO".

Hanpuknaa, npocTuMu 370YMHAMH 3 MaTepiaJbHUM CKIIQJIOM €:
KpaJiKKa, e OfHa i — Ta€MHE BUKPAJICHHS YYKOTO MaifHa i OJWH
HACJIIJIOK — MaifHOBa IIKO/Ia BIIACHUKY; BOUBCTBO, JI€ Jisl (U Oe3/isib-
HICTB) CIPUYHMHSIE CMEPTh motepmisioro. [Ipoctumu 31n0unHamu i3 op-
MaJbHHUM CKJIAJIOM €, HallPHUKJIa, TIOTrp03a BOUBCTBOM, JJaBaHHS Xadapa
TOLLIO.

Binbim mmpoke po3yMiHHS MTPOCTOTO OMWHUYHOTO 3JI0YHUHY TPOTIO-
HyBaB M.I. baxkaHOB, TyMKy SKOTO MU TojiiseMo. BiH 3a3Hauas, 110,
TepeyciM, 1€ € BUMAIKH, KOJIH «OTHOMY JisTHHIO (0€3isIIbHOCTI) Bij-
TIOBi/Ta€ OJIMH HACIIJIOK, BUMIMCAHWH B KPUMIHAIILHOMY 3aKOH1», OJTHAK
MPOCTUH OJMHUYHHUN 3JI0YMH MOYKE MaTH MiCIle 1 32 HassBHOCTI OJHOT
Iii, 0 CIpUYMHMIIA JIeKUTbKa HACIIIKIB, BU3HAYSHHUX B 3aKkoHi. [Ipo-
crumu M.1. baxaHOB BBa)kaB TaKOK 3JIOYMHHM 3 JBOMA JISIMU 1 3JI0YUHHU
3 allbTepPHATUBHUMHU HisIMH. TakuM 4YHMHOM, Ha TyMKY I[bOTO HAYKOBIIA,
MPOCTUH ONMHUYHUHN 3JI0UYMH XapaKTEePHU3yEThCS HAsIBHICTIO OMHIET il
(6e3misuTbHOCTI) 1 OTHOTO HACHIKY 200 OMHIET Ail 1 JEKITBKOX HACHIJI-
KiB, 200, HAPEIIITi, ANBTEPHATUBHUX JIIi1°.

[lincymoByroun HaBeieHe, MOYKHA 3pOOUTH BUCHOBOK, IIIO #POCTNUM
OOUHUYHUM € OOHOOO €EKMHUL 3 POPMATLHUM YU MAMEPIANILHUM CKAA-

3JI0YMHY), KUTBKICTh KPUMIHAJIBHO 3HAUYMUX HACHiAKIB (oxuH). ([lus.: Janmmok T.M.
TeopeTHKO-IIPUKIAAHI IPOOIEMH BCTAHOBIICHHS MOMEHTY 3aKiHYCHHSI 3JI04MHY: ABTO-
ped. auc. ...xanza. ropun. Hayk. — J1., 2009. — C. 11). IIpote, Bci HazBani T.M. Jlarmrox
O3HAKH: CMOCi0, KUTBKICTh JIiSHb Ta HACIHIAKIB XapakTepHi At 00 €KTUBHOI CTOPOHU
HPOCTHX CKJIAJIB 31104nHIB. OTIXKE Lie He CYNepeunThb HallIii Te3i, 1[0 caMe KOHCTPYKIis
CKJIa 1y 3JI0YHMHY € BH3HAYAJIBHOIO IIPY PO3MOJLII ISTHB Ha MPOCTI Ta YCKIIaJHEHI.

' Tus.: MaromenoB A.A. Bkas. npamst. — C. 75.

2 JTus.: Yronosuoe mnpaBo Poccun. O6miast yacts: Yuebuuk / ITox pexn. A.W. Papo-
ra.— M., 1997. - C. 316.

3 JTus.: Tam camo. — C. 316.

4 JTus.: KpuBosnanos I'T". Bkas. npaws. — C. 4.

5 Jlus.: baxanos M.I. Bkas. npaigst. — C. 13.
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O00M 3MIOYUH, WO XAPAKMEPUYEMbCS OOHIEI (OPMOIO GUHU | HASGHIC-
mio ooHiei il (be3disinbrocmi) uu oouici Oii (be30isnbrocmi) i 00HO20
HAcaioKy, abo arbmepHamueHuMuy OiaMu YU HaACIIOKAMU.

[IpocTi omuHNYHI 3T0YMHA HE MICTATH O3HAK, SIKi HAJAKOTh iM 30B-
HINTHBOI CXOXKOCTI 13 MHOYKHHHICTIO 3]I0YHHIB, @ TOMY IIPH 1X KBai]i-
Kallii 3BU9aifHO 1 He BUHHMKAE TPYIHOIIB MPH BiAMEKYBaHHI IUX OZH-
HUYHUX 3JIOYMHHHUX JISHb Bl MHOKHHHOCTI 3JI0YHHIB.

2.2. CkuajgHi (yek/1aaHeHi) OAUHUYHI 3J1I04MHA

IHmra cnpasa i3 cxmagHuME (YCKIIATHEHUMHN) OMHUYHAMU 31091~
HamMu. BOoHM XapakTepu3yroThcst OLTBII CKIIAJHOK CTPYKTYPOIO CKJa-
Iy 37104MHY HOPIBHAHO i3 MPOCTHMHM OJMHMYHHM 3IO0YMHAMHM. IXHS
00’€KTHBHA YM Cy0’€KTHBHAa CTOPOHU MAarOTh JO/ATKOBI O3HAKH, SKi
HaJaI0Th TAKUM 3JI0YMHAM 30BHIIIHBOT CX0KOCTI 31 MHOKMHHICTIO, 1[0
BHKIIMKA€E TPOOJIeMH B iX PO3MEXYBaHHI 3 OCTaHHBOIO i MPaBWIBbHIN
kBauiikamii. ToMy TIpy BHBYCHHI OWHUYHUX 3JI0YHHIB KpPUMiHAJIC-
TH 3aBXKJIW TPUIUBLTA HAWOLIBIy yBary aHalli3y O3HaK 1 BHJIB came
CKJIQJIHUX OJUHUYHUX 3704HHIB. [Ipn 11boMy iX BU3Ha4eHHS 1 Kitacudi-
KaIlii Jy»e BiJIpi3HAIOTHCS OJIHA Bif 1HIIION.

Tak, A.C. HikihopoB mig CKIaJHUMHU 3J0YMHAMHU PO3YMIB «3JIO-
YUHH, Ki 00’ €HYIOTh a00 mependavaroTh PIHOPIIHI 3OYUHHI Jiiy'.
Jlare 1M aBTOpPOM BH3HAYEHHS Bi0Opakae JIUIIE OAHY 3 MOMKIMBHX
O3HAaK CKJIAJTHOTO 3JI0YMHY — HAasgBHOCTI B MOT0 CTPYKTYpi MHOXKHH-
HOCTI 37104nHHUX 1id. [IpoTe He 3amxau Aii, M0 BXOAATH 0 CKJIAIHO-
TO 3JI0YHHY, € 3JIOYMHHUMH 1 pizHOpigHIUMH. CKaKiMO, TIPOJIOBKYBaHa
KpaJiKKa, M0 3iHCHIOETHCS IIISIXOM BUMHEHHS JEKIIBKOX TOTOMXHHX
IpiOHUX BUKpaJleHb YYXKOTr0 MaifHa, KOKHE 3 SKHX, B3SIT€ OKPEMO, €
aJIMiHICTPaTUBHO KapaHUM JIiSTHHSIM.

H.®. Ky3HenoBa Bka3yBaia, 1110 CKJIaJHUH 3JI0UUH XapaKTEPU3Y€Th-
cs a00 «JIeKUJIbKOMa IisIMH, a00 3JI0YMHHUM HACIIAOK CKIIAJA€ThCS 3
HU3KH OKpeMoi, OifbI JpiOHOT MIKOIU, TPUYOMY KOXKHA 3 IIi€l IIKo-
M HE Ma€ caMOCTIHHOTO 3Ha4eHHs, a0 €IMHa IIKOAA CIIPUYUHSIETh-
csl 0COOIMBUM CIIOCOOOM, 200 3JI0YMH CIPUYWHSE ABI MIKOIH, OO0

' JTus.: Hukudopos A.C. Bkas. npaus. — C. 18.
45



OOUHUYHI 3r104UHI: MOHSIMmMS, 8udu, Kearigbikauisi

SIKMX MAlOTh Miciie /1Bl pi3Hi popmu BuHM»'. BoueBu b, 11e BU3HAYCHHS
MICTUTH Y CO01 XapaKTEPUCTUKY OKPEMHX BUJIIB CKIIATHUX OAMHUIHHUX
3JI0YMHIB, HE HA3UBAIOYH IX.

Jlesiki BYEHI /IO TTO3HAYSHHUX BUIIE JIBOX O3HAK CKIIAITHOTO 3JI0YHHY
(MHOXXMHHOCTI Jiif 200 HACIiKiB) JOJAIOTh III€ O3HAKY MOCSTaHHS Ha
nBa 4u Oinbine 00'exTiB’. [HIN AOCHIAHUKH y BU3HAYEHHI CKIIaIHOTO
OJIMHWYHOTO 3JIOYMHY KPIM OPUAWYHUX KPHUTEPiiB BKAa3yOTh 1 HA CO-
1iajgbHi, TOOTO MiAKPECIIOITH COIiallbHy OOYMOBIIEHICTh CKJIAJTHOTO
31M0YMHHOTO AisiHHA. Hanpukian, Ha nymxy B.®. J[pomiHa, «CycmiabHO
HeOe3NeyHi isiHHS, SIKi BU3HAUYeH1 KPUMiHAJLHIUM 3aKOHOM SIK CKJIaJIHI
3JI0YMHH, B COLIaJIbHIN MIHCHOCTI CHIBBIIHOCATLECS MK COOOIO K He-
00X1IHHI KOMITOHEHT, €Tall, CII0Ci0 a00 3aci0 Jy1s JOCITHEHHS 3J10UHH-
HOI MeTH a0 K opMa IPOSABY 3JI0YNHHOT OBEIIHKID) .

B.M. JleonTseB Ta .M. TskkoBa meTani3yrOTh CBOE BHU3HAYEHHS,
HATOJIOIIYFOUYH, M0 «CKIQJHUMHU OJWHUYHUMU 3JI0YMHAMHU € JIisTHHSA,
SIKi TTOCSTAI0Th Ha JIEKUTbKa 00'€KTIB, XapaKTEePHU3YIOThCS yCKIIaTHEHOIO
00'€KTUBHOIO CTOPOHOIO, HAsSBHICTIO ABOX (DOpM BUHU 200 JOJATKOBHX
HaciakiBy*. Maibke Te came 3a3Hadac i T.I. UepHeHKO, BKa3yrO4H, 110
«CKJIQAHUMH OJMHUYHUMHM 3JIOYMHAMHU € IISHHS, 10 II0CSAraloTh Ha
IBa 49U Oinblie 00’€KTiB, a TAKOXK XapaKTePU3YIOTHCS YCKIIATHEHOIO
00’ €KTUBHOIO U Cy0’€KTUBHOIO CTOPOHOIOY”.

Jlo HaBeNleHNX HAyKOBHX MO3UIIIH J101aMo, III0 Y JIITePaTypPHHUX K-
penax iCHye IMpOITO3UIlis MO0 3aMiHA TePMiHA «CKIQJHUN 3II0UYUHY
Ha TepMiH «ycKiIagHeHud 3mounn». Tak, M.I. baxxanoB cripaBeninBo
BKa3yBaB, M0 «CaMe HalMEHYBaHHS 3JIOYMHIB CKIIQJJHUMHU BHUKIIHKAE
CYMHIBH, X0o4a O TOMy, 110 0araro aBTOpiB IMEHYIOTh CKJIaJHUMH i
ckianeHi 3nounHr. OTHAK HE MOXKHA OJTHAKOBHM TE€PMIHOM BH3HAYaTH
1 CHBHICTP SBHIN, 1 OJHE 3 UX SBUINY». [Ipodecop 3a3Hadas, mo y
«CTapOaBHii» JiTepaTypi AJIs [IUX BUITAIKiB BUKOPUCTOBYBAJIHCS TEP-
MiHHU «yCKJaJHeHa (opMa 3JI0YNHHUX JIISTHBY, «yCKIIAIHEHI 3II0UNHID)

! ITug.: Ky3nenosa H.®. 3HaueHne MpecTyHBIX MOCIEACTBHIA ISl yTOIOBHOM OT-
BeTcTBeHHOCTH. — M.: Tocropusnar, 1958. — C. 79.

2 Nlus.: [lImenes B.®. Bkas. mpaipst. — C. 14.

3 Jus.: lemun B.®. Bkas. nparst. — C. 12.

4 us.: Kypc yronosHoro npasa. O6ias yacts. T. 1 / TTox pea. H.®. Ky3HeroBoii,
WM. TspxkoBoit. — M.: 3epuaio, 1999. — C. 501.

5 Nlus.: Yepnenxo T.I. Bkas. npamst. — C. 12.
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TOLIO, 1 3alPOIIOHYBAB OCTAHHIM TEpMiH Ul BU3HAYECHHS CKJIAIHUX
3n0unHiB'. TepMiH «yCKIaJHEHHUH 3JI0YMHY 1, HA HAILY JyMKY, € Hai-
OLITBII IPUIHATHUM, a TOMY Oy/le BAKOPUCTOBYBAaTUCh HAMU Ha/IaJi.

OTxe, yckaaoHenutl OOUHUYHUL 310YUH MOJNCHA BUSHAYUMU K MAKe
CYCninbHO Hebe3neune OiiHHA, V CKAAOT 310YUHY K020 00'€KMUGHI YU
cy0'exmusHi enemenmu oomsxHceHi (YCKAAOHEHi) 000amKo8UMU O3HA-
Kamu abo 8 00HOMY CKadi 00'€OHAHO OeKLIbKA NPOCMUX CKAAOi8 310-
YUHIB, SIKI NPU YbOMY 8MPAMUIU CEOE CAMOCMILIHE 3HAYEHHS | 8UCT)-
nawmo AK CK1a008i 4acmuH 00HO20 EOUHO20 30UUHY.

2.3. Buam ycki1aJHeHUX 3JI04YMHIB

VY cyuacHiif HayKOBi#i JTiTepaTypi TUTaHHS MO0 BUIIB YCKIIaTHEHIX
OJMHIYHUX 3JI0YHHIB € JUCKYCIHHUM 1 BUPIIIYETHCS PI3HUM YHHOM.

Haituacrime ycxiagHeni (CKiIaHi) 3M0YHMHA TOAUISIOTH HA TPHUBa-
104i, MPOJOBKYBaHI 1 CKiaseHi’. BTiM, 3ycTpidatoThes i OLIbIT pO3rop-
HYTi KIacudikarii.

3okpema, H. @. Ky3HeoBa BiTHOCUTH 10 CKJIQJHUX 3JIOYMHIB MIPO-
JIOBXXYBaHi, CKJIaJIeHI, TPUBAIOYi, 37I0YMHH, KBaji(hikoBaHI HASBHICTIO
JIOMATKOBHMX TSDKKUX HACIIIKIB 1 3I0YHMHHM 3 IBOMA JissMI®. AHAJIOTTUHY
no3utiiro 3aiimae i [.I. KpuBonamos®*.

I3 Takoro gymkoro He moromkyethcsi B.I1. MankoB, Bka3yrouu, 110
«IUTsl BUIUICHHS 3JI0YMHIB, KBaTI(iKOBAaHUX HASBHICTIO JOJATKOBHX
TSOKKUX HACIIAKIB B IKOCTI OCOOIMBOTO Pi3HOBUIY CKJIATHUX 3JI0UHHIB

! Nlus.: BaxxanoB M.U. Bkas. npais. — C. 12.; baxxanos M.U. YronoBHOe 11paBo
Vkpaunsl. O0mas gacts. —/laenponerposck: [Toporn, 1992. — C. 101-102.

2 Nus., Hanp.: Poccuiickoe yromosaoe npaso. O6miast yacts: Yuebuuk / Ilox pea.
B.H. KynpsBuesa, A.B. Haymosa. — C. 214.

3 Jue.: KysuernoBa H.®. Bkas. npaus. — C. 117. Hagani, y po6ori 2007 p., 10
yucna ckiaagHux 3mounHiB H.®. Ky3Hemosa BimHecna: CKJIaAeHi 370YMHM; 3I0YHHH,
[0 BUMHSFOTHCS IUISTXOM IHIIUX 3JI0YHMHIB-CIIOCOOIB; 37I0YMHH 3 IBOMA CYCIIJIBHO He-
0e3IeYHNMH HaCTiIKaMu 1 popMaMu BUHU; 3JI0YMHHU 3 IBOMA 00’ €KTaMHU; 3JI0YUHH 3
QIBTEPHATHBHUMH €JIEMCHTAMHU; TPUBAIOYI 1 IPOJIOBKYBaH1 3JI0YMHH; 3II0YHHH 3 TEPO-
PHUCTHYHOIO Ta EKCTPEMHUCTCHKOIO cripsiMoBanicTio. ([uB.: Ky3nenosa H.®. [Tpobnembr
KBanudukauuy npectrymieHnit: Jlekiuu no cneukypey «OCHOBBI KBaM(UKauy npe-
crymiaenui». — M.: Uznar. lom «loponeny, 2007. — C. 279-330).

4 Jus.: Kpusomnanos I'T". Bkas. npast. — C. 5-6.
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HEMae IOCTATHIX MiACTaB, TaKi 3JI0YMHHU € PI3HOBUJOM CKJIaJICHHUX 3J10-
4yrHiB»'. JI0 cBO€T OHOBIIEHOT Kiacudikallii ned BUSHUH KPiM TPUBAIO-
YHX, IPOIOBKYBAHMX 1 CKJIaJCHHUX 3JI0YMHIB BKIIIOYA€E TAKOXK 3JI0YMHU,
B OCHOBI SIKMX MICTATBCS IOBTOPHI 200 aJbTepHATUBHI Jii%.

A.A. TlioHTKOBCHKMH BUILISB TPUBAIOYi, IPOIOBKYBAHI, CKIaJIeH]
3JI0YMHH 1 3JI0YMHH, TaK 3BAHOTIO, 361/IpaJ'IBHOF0 XapakTepy. ITix ocran-
HIMH aBTOD p03yMlB TaKi AisHHS, AKi YTBOPIOKOThCS 13 IBOX 4u OiJibILe
3JI0YMHHUX JisIHb, CYKYIHICTb SIKUX KpI/IMlHaJ'H:HI/IM 3aKOHOM BHU3HAETh-
Csl €JMHKUM 3JI0YHHOM, 1[0 Ma€ MiJBUILCHY CYCIiJIbHY HeOe3MeKy".

B.M. JleoutbeB Ta .M. TspKKOBa MOMUISAIOTH CKJIAAHI OIWMHUYHI
3JI0YMHY HA TPUBAIOUi, 3JI0YMHHU 3 aJIbTEPHATUBHUMU JisIMU, CKJIQJEHI,
MIPOJIOBXKYBaHI, a TAKOXK 3JI0UYMHHM, YCKIIAJHEHI TOAATKOBUMHU TSHDKKUMHU
HACJTIIKAMH 1 HasIBHICTIO IBOX (DOPM BHHH IIIOJI0 Pi3HUX HACIIIKIB®.

I.b. AraeB mpornoHye BIacHy Kiacu]ikallifo CKIAIHUX 3JI0YUHIB, a
came: IPOIOBKYBaHi, TPUBAKOYi, CKJIaJIeH1, 3TOYHHH, 110 YTBOPEHI allb-
TEPHATUBHUMH [IISIMU 1 3JIOYWHU, 0 YTBOPEHI HEOAHOPA30BUMH JIisl-
MU,

Jo xknacudikartii, mo nporonye B.1. ManuxiH, BXOASTE CKIIaJIeHi 3710~
YMHH, 37I04UHH 3 JBOMA JiSIMH, 37I0YHHU 3 aJIbTEPHATUBHUMH JisIMU, TPH-
BarO4i, IPOIOBKYBAHI 1 3JI0YHHH, 110 CKJIIAI0THCS i3 TOBTOPHUX Jii°.

JocratHpo po3ropHyTy Kiacudikaiito npononye T.I. UepHeHko,
Ha HOIVIAJ SIKOi 10 YMClia CKIaJHUX OAMHUYHHUX 3JI0YMHIB HaJIEXKaTb
HACTYITHI 1X BHJIU: TPUBAIOUi, MPOAOBXKYBaHI, CKIIa/ICHI, 3JI0YNHH 3 aJThb-
TEPHATUBHUMHM IiSIMH, 3JI0YMHH, IO CKJIAJAIOTHCS 13 HEOXHOPAa30BUX
I, 3JI0YMHH 3 aJTbTEPHATUBHUMH HACIIAKAMU, 37I0YMHH 13 TOTOXXKHUMHU
Haciigkamu’.

! Tus.: MankoB B.IT. MHOXeCTBEHHOCTb MPECTYILICHUI U €€ (DOPMBI TI0 COBETC-
KoMy yroiioBHOMY mipaBy. —C. 16.

2 Jlus.: MankoB B.I1. MHOKeCTBEHHOCTh MPECTYIUICHUH: CyIIHOCTh, BHIBI, TIpa-
BoBoe 3HaueHue. — Kaszanb: Tarmumar M2 VYull, 2006. — C. 81.

3 Jlus.: ITuontkoBckuit A.A. Bkas. npaws. — C. 633, 646.

4 Jlus.: Kypc yronosuoro npasa. O6mas yacte. T. 1 / TTox pex. H.®.Ky3uernosoii,
.M. TsaxxoBoil. — M.: 3epuaio, 1999. — C. 501.

5 Jlus.: Araes N.B. TIpoGiema moBTOPHOCTH B yroioBHOM mpase. — M.: FOpucrs,
2004. - C. 29.

¢ Jue.: Mansixun B.W. Keanudukaiys npectymieHnii. TeopeTHyeckie BOIpo-
cbl: yu. nocobue. —Kyiiobimes: 13-Bo Kyii0. yn-ta, 1987. — C. 72-73.

7 Nus.: Yepnenko T.I. Bkas. npamst. — C. 13.
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om0 3MiCTY 3aITpOIIOHOBAHUX BUIIE KiIacH(iKalliii BEIbMH CIYIIHOO
HaM 3/1a€Thes Touka 30py M.1. baxaHoBa, 3riTHO 3 SIKOFO, SKIIIO BUXOIUTH
3 TOTO, 1110 B CKJIQ/IHUX JIETIKTaX CKIIATHOIO BUSBIIETHCS iX CTPYKTYpa, TO
TaKOI CKJIAJIHICTIO Hi 3JI0YMHHM 3 JIBOMA JIiSMH, Hi 3JIOYMHU 3 allbTepHA-
TUBHHUMH JIisIMU HE BiJIPI3HAIOThCS. HaBpsix 4 MOYKHA BBaYKATH CIIEKYJIS-
1it0, IO Tiepeadayae CKyIKy i meperpo/iaxK TOBapiB 3a yMOB, BKa3aHHX B
ct. 154 KK (maetbes Ha yBazi KK YPCP 1960 p. — asm.), ckimaganm 310-
yrHOM. HeMoHa I1h0T0 CKa3aTy i CTOCOBHO, HAIIPUKIIA], TAKOTO 3JI0YHNHY
3 aJIBTePHAaTUBHUMU JisiMH, sikuil iependadennii B 4. 1 ct. 107 KK (KK
YPCP 1960 p. — agm.) — ymHuCHe HaHECEHHS yapy, Mo00iB a00 BAMHEHHS
IHIINX HACHJIBHHIIBKUX [T, 110 COPHIHUHSIOTH (Di3HUHUIA OiTh'.

XapaKkTepHOI OCOOIUBICTIO 3JIOUHHY 3 allbTEPHATUBHUMHU JiSIMH €
BKa3iBKa B 3aKOHI Ha JIEKiJIbKa PI3HUX Jii, BYNHEHHS X04a O OfHI€l 3
SIKUX: @) JTOCTaTHHO IS BU3HAHHA 3JI0YMHY 3aKiHUEHHM (SIKIIO 3J10-
YUH i3 GOPMAIEHUM CKJIAJIOM, HaNpHUKiag, 3a 4. 1 cT. 263 KK) abo 6)
MIPU3BOJUTH JI0 HACTaHHS CYCIUTLHO HEOE3MeYHHX HACIHiIKiB (SKIIO0
3II0YMH i3 MaTepiaJbHUM CKJIaJIOM, Hanmpukiam, 3a 4. 2 cT. 366 KK).
OTxe BBaXKAEMO, 110 37I0YMHU 3 AIETEPHATUBHUMHU JTiSIMUA HE MICTSTh Y
CBOIX CKJIaJaxX O3HAaK, K1 O HajaBaJd iM 30BHIIIHBLOT CX0XKOCTI 13 MHO-
KUHHICTIO. BOHU € MpocTHMU OAMHUYHUMH JiSTHHSMH 1 3a3BUYail He
CTBOPIOIOTH TIpo0IIeM Tipy KBali(hikarlii.

Cam M.I. baxxaHOB BU1aMU yCKIJIATHEHUX OAMHUYHUX 3JI0YMHIB BBA-
JKaB TPUBAIOUi, TPOJOBKYBaHI, CKJIa/IeHI, a TAKOXK 3JI0YMHH, KBaJTi(hiKo-
BaHI HACTAHHSM JOJATKOBUX TSKKUX HACIIIKIBZ.

[lincymoByroun pesynbTaTH aHallizy HaBeJICHWX Kiacudikariii 3a-
3HaYMMO HAcTyIHe. byib-ska HaykoBa Kiacudikarlis OyJe iCTHHHORO 3a
3MiCTOM 1 TIPaBUJIHHOIO 32 30BHIIIHBOIO ITOOYIOBOO JIHIIIE 332 YMOBH J10-
TPUMaHHS (OPMAIILHO-JIOTIYHUX MPABHJII, TIPO sKi Wiutocs sumie. Of-
HUM 13 IIUX MPABUII € TOTPUMAHHS BUMOTH, 11100 pO3MOAiIEHHS 00'€KTIB
knacudikarii 6a3yBansoch Ha €IUHOMY KpUTepii. SKIIO miT UM KyToM
30py PO3IVISIHYTH 3aIPOIIOHOBaHI HAYKOBISIMHU Kiacu]ikarii CKIIaqHux
OJIMHIYHUX 3JIOUYMHIB, TO MO’KHA 3pOOUTH BHCHOBOK, II[0 TpaBUIIa JIN-
XOTOMIYHOTO PO3IOJLTY TIOHSATh HUMHU HE 3aBXKAH BUTPUMYIOThCS, 00 B
OJIMH PSiJI CTABIISITECS 3JIOYHMHH, K MAOTh CKIIQIHHUNA CKJIaJ 1 37I04HHH,
10 XapaKTePU3YTHCS MIPOCTUM CKIIAZIOM.

! Tus.: Baxxanos M.W. Bkas. npaus. — C. 12.
2 JTus.: Tam camo. — C. 14.
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Tak, BuaieHHS IBOOO'€KTHHUX 3J0YMHIB, CKJIaJ€HUX 3JIOYMHIB,
3JI0YMHIB, YCKIATHEHUX JOJATKOBUMH TSHKKMMH HACIiIKaM{ YH Ha-
SIBHICTIO JIBOX ()OPM BHHH IIOJIO PI3HWUX HACIHIJIKiB, 3aCHOBaHO Ha
KOHCTPYKTUBHUX OCOONUBOCTSAX iXHIX ckianiB. KoxHOMy i3 mmx
CKJAJHUX OAMHUYHMX 3JIOYMHIB BIANOBIZA€ CKIAIHHH 3a 3aKOHO-
JABYOI0 KOHCTPYKIIIE€IO CKJIaJ 3JIOYHHY: 3JI0YMHY KBaJi(hiKOBAaHOMY
3a HaCNiIKaMH — CKJaja 3 JBoMma (opMaMu BUHU (31 3MIIIaHOIO BH-
HOI0); 3JIOYHMHY 3 JeKiJIbkoMa 00'ekTamu (TI07Ti00'€KTHOMY) — CKIIaj
3 JeKiTbKOMa 00'€KTaMu, HapelITi, CKJIaJ[EHOMY 3JIOYHHY BiAIOBiTae
CKJIa, III0 MICTUTH Y cO0i 0O3HAKH JABOX YM OLIbIIE 1HIIUX CAMOCTIH-
HUX CKJIAIiB 3JIOYMHIB.

VY 1ol xe 4ac, crienu(pivHMA XapakTep TPHUBAIOYHMX 1 MPOIOBKY-
BaHUX 3JI0YMHIB OOYMOBIIEHHI 30BCIM HE CKIIAJHICTIO iXHIX 3aKOHO-
JaBUYUX KOHCTPYKIIH, a OCOOJMBUM CKJIQJHUM XapaKTepOM 3JIOYHH-
HOI TIOBEIIHKH Cy0'ekTa. A TOMY OIWH 1 TOM Camwii 3JI0YUH B OJHHX
BHITIaJIKaX MOXKE BUMHSATHUCS SK MMPOAOBXKYBaHWH ab0 TpWBalO4Wi, a B
IHIIX — OTHUM MPOCTUM aKTOM TOBEIIHKH BUHHOTO (K OJHOAKTHHUI
3nmounH). CKaXiMO, 3aBOJIOMIIHHS IyKUM MAifHOM IIIJISIXOM 3JIOBKHBAH-
Hs CITy’)KOOBOIO 0CO000 CBOIM CiTy)00BHM cTaHOBHIIEM (4. 2 cT. 191
KK) moxe OyTy mpooBKyBaHHM 3JIOYMHOM 32 YMOBHU HOTO BYMHEHHS
HE OJTHOAKTHOIO JI€I0, 2 OKPEMHUMH, PO3'€JTHAHUMH Y Yaci TOTOXKHUMU
TiSTHHAMY (€TaraMu), KOKEH 3 SKAX € MPOJOBKEHHSIM OIHOTO W TOTO
CaMoro JisTHHS 32 HASBHOCTI 3arajbHOT METH 1 €IMHOTO YMUCIY.

BupitieHHs nuTaHHS PO HASBHICTH TPUBAKOYOTO 3JIOUMHY TaKOK
3alIe)KUTh HE BijJl KOHCTPYKIIii HOTr0o CKIaay, a BiJl 4acy NMPUIHHEHHS
(mpuciveHHs) 37109MHHOI MisITbHOCTI. T1TBKH 32 YMOBH, SIKIIO 3JI0YHH-
He TIOCATaHHs He MPHUITUHSAETHCSI B MOMEHT BYMHEHHS, 1 JIISTHHS, TaK On
MOBUTH, «PO3TATYETHCS Y Yaci», TPUBAE MIEBHUH Yac Ha CTail 3aKiHYe-
HOTO 3JI0YHHY, HOTO CKJIa/l Ha0yBa€ TPUBAOYOTO XapaKTepy.

OTxe, TTICTAaBOYO /7S BUIIJICHHS TPUBAOYHX 1 IPOIOBKYBAHUX 3J10-
YHUHIB € crIeupiYHANA MeXaH13M 3JI0YMHHO1 AisUTEHOCTI, ICUXOJIOTYHUN
3MICT 3JI0YHHIB, a HE KOHCTPYKTHUBHI OCOOIMBOCTI iXHIX CKJIaIiB.

Takum 4MHOM, BBa)KA€MO, IO PO3IVISLIATH B OTHOMY KIIacU(iKaIliii-
HOMY PAJli TPUBAOYi, MPOAOBKYBaHI 3JI0YMHH 1 JiSTHHS, 110 MAIOTh yC-
KJIQJHEHI CKJIaJld HEMPHUITYCTUMO, TOMY IO MIPH [[LOMY MOPYIITYEThCS
3aKOHOMIpPHICTh y MOOymyBaHHI KiacUdikallii, YCKIaJHIOEThCS MOXK-
JIUBICTH 11 3aCTOCYBaHHS Y IPAKTUYHIN JiSUTBHOCTI.
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3apaay cripaBeIIMBOCTI 3a3HAYMMO, III0 OKPEMi HayKOBIII 3BepTa-
JI yBary Ha II€BHI CyIepeyHOCTI y CBOIX KJIacH(iKaIlisgx YCKIaJIHEHUX
OMHUYHUX 37104nHIB. 30kpema, B.I1. MankoB Bka3zyBas, o Oymb-sika
kyacudikallisi € YMOBHOIO 1 iHOZI OyBa€ Tak, IO «y 3JI0YMHAX, sIKi Haje-
JKaTh J0 CKJIAJICHHUX, IHKOJIM MalOTh MiCIle 03HAKHU TPOJIOBKYBaHUX, a ¥
37I0YMHAX 3 aJIBTCPHATHBHUMH [IiSIMHA — O3HAKH TPUBAIOUHX» .

OpHak, Ha HaIIy TYyMKY, HE O3HAKU TPOJOBKYBAHOTO 3JI0YHHY Oy-
IyTh MICTHTHCSl ¥ CKIIAJICHOMY 3JI0YMHI, a 3JI0YMH OJHOYACHO MOXKE
OyTH CKJIaJICHUM 32 CBOEIO KOHCTPYKIII€EIO 1, 33 TIEBHUX YMOB HOTO BYH-
HEHHS, TPUBAIOYMM 200 TPOOBKYBaHUM. Tak, MPUMYIITyBaHHS JaBaTu
MOKa3aHHs, MMOEIHAHE 13 3acTOCYBaHHAM HacuibcTBa (4. 2 cT. 373 KK)
— 3aBXK/IU € CKJIQJICHUM JIETIKTOM, ajie 0COOIIMBUN XapaKTep 3IIOUYNHHOI
MOBEIIHKK CY0'€KTa MOXE TIEPETBOPUTH HOTO y MPOAOBKYBAHUH 3I10-
yuH. Tak camo, 3aBOJIOMIHHS YYXXKHUM MailHOM IUISXOM 3J0BXXHBaHHS
CITy’k00BOI0 0CO00I0 CBOIM City’k00BHM cTaHOoBHIEM (4. 2 cT. 191 KK)
— IIe CKJIaJISHHH 3JI0YMH, O/THAK BiH MO)Ke HaOyBaTH XapakTep Mpo0B-
JKYBaHOTO 3aBOJIOJIIHHST MaifHOM.

[TprkragaMu TpUBaKOYMX CKIIAJICHUX 3JI0YMHIB MOXKYTh CITyTYBaTH He-
3aKOHHE TI030aBIICHHS BOJI JIFOJMHH, BYMHEHE 13 3aCTOCYBaHHIM 30pOi (4.
2 ct. 146 KK), Breya 3 micIid o30aBIeHHS BOJI a00 3-11if] BAPTH, ITO€THAHA
i3 3actocyBaHHAM HacibeTBa (4. 2 cT. 393 KK) Tommo. Cxaximo, rmovar-
KOM BTedi Oyjie 3ajMIIeHHs MiCIst TT030aBISHHS BOJ, & 3aKIHUMTHCS el
37I0YMH 200 3aTPUMaHHSAM BHHHOTO a00 3'SBJICHHSIM HOTO 3 TIOBHHHOIO.
He3zaxonHe mo30aBiieHHs BOJII TOYHETHCA 3 JIiH, 110 TI030aBIISIOTH TIOTEP-
ITOT0 0COOMCTOI BOJTI, a IPUITMHUTHCS 3 MOMEHTY HOTO 3BLTHHEHHS.

Takum 4MHOM, Ha HaIIy TYMKY, J0 YCKJIaTHEHUX OJUHUYHUX 3JI0-
YUHIB CIIi/I BI[THOCHUTH JIAIIIE Ti iSTHHSA, SIKi MAOTh YCKJIaHEHY (CKIIaI-
HY) 3aKOHOJIaB4y KOHCTPYKIIito. 3rimHo 3 ynHHUM KK Ykpainu takumu
€: CKJIAJICHI 3JI0YMHH Ta 3JI0YMHH 3 TIOXITHUMHU HACIIiIKaMHK>,

! Tug.: MasikoB B.I1. MHOXECTBEHHOCTb NPECTYILIEHHUH U €€ (JOPMBI 110 COBETC-
KoMy yroyioBHoMy npaBy. — Kaszans: U3a-Bo Kazan. yn-ta, 1982. — C. 16.

2 1IuM HOBUM TEPMIHOM B OCTAHHI Yac B HAyI[i KPUMIHAIBLHOTO [paBa MO3HaYa-
FOTh 3JI0YMHH, KBaNi(hikOBaHI HAasBHICTIO JOAATKOBHX THKKUX Hachinkis. ([Jus.: Illes-
yenko €.B. 3nounnn 3 moximHumu Hacmiakamu. —X., 2005). Brim, s knacudikaris
TaKOXK Ma€ YMOBHUIT XapakTep, a/pKe 31 3MiHOIO COLIaIbHOI AIHCHOCTI | KpUMIHAIBEHOTO
3aKOHY Ti UM IHIII 3JI0YMHHA MOXKYTh HEPEXOAUTH i3 KaTeropii yCkjiaJHeHHX JI0 IPOCTUX
1 HaBIAKH.
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[lomo 3510umMHIB, sIKi CKIANAIOTHCS 13 JBOX MAiM (Hampukiazm, 3a
ct. 353 KK) un 3 anprepHaTuBHEX Ii (Hanpukiam, 3a 4. 1 ct. 366 KK),
TO, SIK 323HAYAIIOCS], 32 32aKOHOIABUOI0 KOHCTPYKIII€I0 BOHU € MMPOCTUMHU
TiSTHHSAMY. 3JI0YMHU, SKi CKJIJAIOThCS i3 HEOMHOPA30BUX il (TOOTO
TaKi, y CKIIaJIi SKHX Mepea0avacThesi 03HaKa CUCTEMATHYHOCTI i)', B
KpUMiHAJIBHOMY 3aKOHOJIAaBCTBI YKpaiHW Hapa3i He mepeadadeHi, 0Txe
BHJIUTSTH 1X B IKOCTI OKPEMOTO BHTy OJMHUYHUX 3JI0YMHIB T/ICTaB He-
Mae.

VY Tol1 e Yac, He cimij 3a0yBary, 10 OyIb-sKi OJMHWYHI 3JI0YNHU
€ CTPYKTYpHHMH €JeMEHTAMH MHOXXHHHOCTI 3JI0YMHIB. A TOMY He
BHKIIMKA€ CYMHIBY, III0 TPUBAIOYi, IIPOJIOBKYBaHI Ta iHII Ha3BaHI BUIIIE
3II0YMHE 00'€THY€ Te, M0 3 TUX Y IHIIUX IiJICTaB BOHU 30BHI JyXKe
CXOXI1 31 MHOXKMHHICTIO, 1 TPAaBOOXOPOHHI OpraHu 3a3HA0Th HAHO1Ib-
e TPYIHOIIIB, KOJIM HAJAIOTh iM MPABOBY OI[IHKY, BU3HAYAOUYH, YU
ONMHUAYHUI 3JI04YMH a00 MHOXXWHHICTH MArOTh MiCIl€ B JISSHHI OCOOH.
IToMuIIKOBa OLIIHKA BUMHEHOTO K OJJMHUYHOTO 3JI0YHHY, UM, HABMAKH,
SIK MHOYKHHHOCTI MOYKE MPU3BECTH JI0 TOTO, IO MPABOMOPYIIHUK 200
YHUKHE CIIPaBeIJIMBOTO TOKapaHHs, 400 Oyyie mianaHuii OibIll CyBOPUM
3ax0/laM JICPIKABHOTO MPUMYCY, HDXK BiH 3aciyroBye. Och YoMy, AyKe
Ba)KJTBO MTPABUIIBHO PO3IMI3HABATH Y BANHEHOMY OJJMHUYHI 3JI0YMHHU Ta
iX BU/IM, @ TAKOXK BiJIMEKOBYBATH X BiJl BUIIA IKiB MHOKHHHOCTI.

SIKIIO B 1[bOMY ACMEKTi MOJAMBUTHCH HA BU3HAYCHY MPOoOieMy 1 B
SIKOCTI KpHUTEpito i Kiacudikailii odparu cyTo KiJbKiCHY O3HaKy —
MHOYXUHHICTB 3JI0YHMHIB (I[Ba YM OLIBIIE JTiSTHHS), 3 OTHOTO OOKY, 1 OfIH-
HUYHUH 37I0YUH — 3 1HIIIOTO, TO I[IIKOM MPUHHITHO CTABUTH B OJTUH PSIJT
TpHBaIO‘Ii MIPOIOBXKYBaHi, CKJ‘Ia):leHiiGYL[L K1 1HII OMUHWUYHI 3JI0YMHA
1 pO3MIIsAAATH iX 5K CprKTyle €JIEMEHTH MHOKHHHOCTI.

HaBeneHrMu MipKyBaHHSIMH 1 MOSCHIOETHCS BUOIp 00’ €KTIB IIBOTO
JOCHIDKEHHS. MU PO3IVISIHEMO JIUINE Ti BUJM OJWHHUYHHUX 3JI0YHHIB,

' ITus.: Yepuenko T.I". Bkas. npaigst. — C. 31. SIk okpemuii Buji CKIIaJHUX 3JI0YHHIB
T.I. UepHEHKO BUIIISE TAKOXK 3JI0YMHU 3 TOTOXKHUMH HACITIKAMHU, T IKUMU PO3YMIe,
HAIPUKIIAJI, BOUBCTBO JBOX abo Ouibmre ocib (m. «a» 4. 2 ¢1. 105 KK P®d); ymucHe
CIPUYMHEHHS TSDKKOI IIKOIHM 3A0POB'E0 ABOX 4M Oinbiie ocid (m. «6» 4. 3 ct. 111 KK
P®) romro. Ha Hamry mymMKy, BKa3aHi 37I0YHMHN MAIOTh HE /IBa TOTOXKH1 HACIIAKH, a OTUH
KOHKPETHO BH3HAYCHHI HACIHIIOK — CIPUYMHEHHS CMEPTi JABOM 0c00aM, OT)Ke, BOHH €
BHUJIAMHU IIPOCTOTO OAMHHUYHOIO 3JIOUMHY i3 MarepiajbHUM CKJIAJ0M. AHAII3 3JI0YMHIB
30MpaNEHOTO XapaKkTepy JMHB. Miapo3ain 5.3. 1iei podboTu.
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SIKi 30BHI CXOXK1 13 MHOYKHHHICTIO, @ TOMY BBaXKArOThCSI HAWOLIIBII TIPO-
ONEeMHMMH JiSTHHSIMH y CITiT90-CY/TIOBIH TIPAKTHUIL.
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Po3aia 3.
TPUBAIOUUI 3JIOUUH

3.1. HaykoBi migxoau 10 BU3HAYEHHS
MOHATTS TPUBAKOYOI0 3J10UYHHY

VY KpuminanbHOMY KofieKci YKpaiHU HOHSTTSI TPUBAIOYOTO 3JI0UHHY
HE 3yCTPIiYaeThCsl, X04a BOHO PO3pPOOIEHO HAYKOIO 1 CYOBOIO MPAaKTH-
KOF0. 3pOOMBIIIN KOPOTKUH €KCKYPC B ICTOPI0 KPUMiHATHHOTO 3aKOHO-
JIaBCTBA, MOKHA IPOCIIIIKYBAaTH I'€HE3Y [IbOTO MOHATTS.

VY pocilickkoMy JI0pPEBOOLIHHOMY KpUMiHAIEHOMY TipaBi 10 1917
POKY «TpHBaIOUMii 37I04MH» MaB 3aKOHOAaB4Y€e BU3HaueHHsL. [1i Ha3BOIO
«0e3repepBHO MPOAOBKYBAaHUI 3JI0YMH» BiH mependadaBcst B CT. 162
VioxxeHHs PO TIOKapaHHs KpUMiHaIIBHI 1 BunpaBHi 1845 poky i B Yro-
noBHOMY ynoxeHHi 1903 poky. 30kpema, 3TigHO 3 YIOXKESHHSM, TPH-
BAIOYUMHM 3JI0YMHAMM BH3HABAJINCS] YXWUJICHHS BiJ BIMICBKOBOI NMOBHH-
HOCTI, nepeGyBaHHﬂ y 3aBiJOMO HPOTHU3AKOHHOMY LLII001, 3PCUCHHA
BiJl MpaBOCiIaBHOI BipH ToIO. Lle MOHSATTS BUKOPUCTOBYBAJIOCH 1 CYII0-
BOIO IIPAKTHKOIO0, B TOMY YHCJI i IPAKTUKOIO BUIIOIO CYI0BOTO OpraHy
napcebkoi Pocii — YpsmoBoro Cenary. TyT 11ikaBo 3ayBa)KUTH, 1110 BTEUY
3-mig Baptu (cT. 313 YnoxkeHHs), siKy 3apa3 OUIBIIICTh HAYKOBIIIB BBa-
Kae TPUBAIOUMM 3JI0YMHOM, YpsioBuid CeHaT 1O TaKMX HE BiHOCHB,
3a3Hayvalouy, 10 «KapaHWM € He nepedyBaHHs B Oirax apemraHTta, a
cama oOcTaBHHA HOTO BTEYi 3 MicIs yB'SI3HEHHS».

VY nmopeBodoIiiiHil JiTeparypi 3 KpUMIHAIBHOTO TIPaBa MO0 BU3-
Ha4YeHHs TPUBAIOYOTO 3JI0YMHY NPONOHYBAIMCS HEOIHO3HAUHI IiJIX0-
JM: Bi aOCOMIOTHOTO BU3HAHHS 10 TIOBHOT'O 3alIEPEUCHHS CAMOTO0 iCHY-
BaHHS TaKUX JAisSHb.

Hanpuknag, @. Jlict po3pi3HSAB MOHATTS «TPUBAKOYHHA 3ITOYMHY 1
«3JI0YMH cTany». [lix mepmmm BiH po3yMiB «Oe3nepepBHE 3/1iiiCHEHHS
CKJIay 3JIOYMHY», a 370unHaMu ctany @. JlicT Ha3uBaB Taki, y SIKHX
«HACHIIOK OyB BUKJIMKAHWW €IMHOIO 3aKIHYEHOIO JI€I0 1 MICTHUBCS Y
TPHUBAJIOMY IIPOTHUIIPABHOMY CTaHi, 10 HE MaB MOAAJIBIIOIO 3HAYCHHS
3 TOYKH 30py KPHMIHAJIBHOTO IpaBay'. Sk mpukiam Takoro craHy aB-

Jus.: Jluct ®. Yuebuuk yromopuoro npasa.O6imas yacts / [lep. ¢ Hem. — M.,
1903. — C. 258-263.
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TOPOM HABOAWJIOCS TIIECHE YIIKOJKEHHS, 10 CIPUYMHUIIO TPUBAITY
HE3JaTHICTh JIO TIparli.

[{ikaBol0 € KOHIENIlisl TPHUBAKYOIO 3JIOYMHY, 3alpOIIOHOBaHA
A.A. IlioaTtkoBchkuM (OaTbkoM). i TpUBalOYOI0 3ITOYMHHOIO [TisTh-
HICTIO BiH PO3yMiB TaKuil BUJ] 3I0YMHHO]T JiSUTBHOCTI, 32 SIKOT «OJIMH pa3
3IIACHeHHI CKiIa]l Oe3repepBHO MPOIOBKYETHCS, YTBOPIOOYH i3 cebe
3IIOYMHHMN CTaH, SKUH 30epiraeThCcsi aXk 10 HACTaHHS OOCTaBHH, IO
Horo ycyBaroTh»!. Ha qymMKy 1bOTo aBTOpa, FOJIOBHOK OCOOJHBICTIO
TPHUBAIOYOTO 3JIOYMHY € HOTO Oe3MepepBHICTb, sIKa BUILINBAE 13 3aKOHY
1 € MPOSIBOM TEXHIKO-IOPUINYHHX BIIACTUBOCTEH OCTaHHBOTO.

M.C. TaraHieB BU3HAUaB TPUBAKOYHUI 37I0YHH K TaKUH, «IKHiA Oy-
Iy4d pa3 BUYMHEHWH, HE 3aKiHUYYETbCS IIMM MOMEHTOM, a MOCTIHHO 1
0e3rnepepBHO MMOHOBIIOETHCS, YTBOPIOIOYM HiIOW-TO 3JIOYMHHUN CTaH
0co0H, IO TMOB'A3y€E B 04axX 3aKOHY BCIO 11 JISUIBHICTD B €UHE ITije i
TPHBAE JI0 3aKiHYCHHS 1€l MisTIbHOCTI, 10 HACTaHHS Oyab-iKoi 00CTa-
BHHH, 0 BKa3y€ Ha 11 IPUIHHEHH» .

C.B. Ilo3Hu111eB NOHATTS TPUBAKOUOTO 3JI0YMHY MOB'sI3yBaB BUKJIOU-
HO i3 TIPOOJIeMOr0 OOYHCICHHSI CTPOKIB JaBHOCTI. 3a TAKOTO MiAXOMY
BiH TPaKTyBaB IIi JIITHHS 5K «...BiJJOMi 3II0YHHHI CTaHH, IO TPUBAIOThH
[IEBHUI yac»’.

Paninre Hamu 3a3Ha9anoCs, 110 B IOPEBOJIFOIHHIH HAYIli KPUMiHAIb-
HOTO ITpaBa iCHyBaJIa TaKOK TEOpisl 3alepedeHHs] TPUBAIOYOTO 3II0YHHY,
siKy po3BuBaB B. Criacosuu. Ha Horo yMKy, TpyuBaro4i 3104MHH, Y TOMY
PO3YMiHHI, IO 3JI0YMHEIb, KOPUCTYOUHCh Pe3yJbTaraMy 3JI0Y4HHY a00
repeOyBalour y CTaHi, MO CTBOPEHUH JJIsl HBOTO 3JI0YMHOM, Ha4eO-TO
MIPOJIOBXKYE WOTO BUMHATH Oe3MepepBHO, HABPS YA BUTPUMYIOTh KPH-
THUKY. SIKIIO 11ist Cy0’€KTOM BUKOHAHA, TO BCE, IO TIOTIM BiJIOyBa€ThCS, €
1l He3aJIe)KHUM HACTIIKOM, SIKHI Hi B IKOMY pa3i He Oepe y4acTh B IbOMY
nporieci. [lumu aprymeHTamMmu aBTop 00IPyHTOBYBAB CBOIO TEOPifO*.

OueBunmHo mommika B. CracoBuua monsirae B TOMY, IO BiH He
PO3pi3HB (PaKTUIHUHN TPOIEC CYCHUIBHO HEOE3MEeYHOTO MOCSATaHHS 1

! Tus.: ITuontkoBckuii A.A. Yronosuoe mpaso. — C. 187.

2 us.: Tarannes H.C. Pycckoe yronosaoe npaso. Jlekiuu: Yacts O6mrast. — T. 2.
—M., 1994. - C. 28]1.

3 Jus.: TTosuumes C.B. OcHOBHBbIC Hayana HayKH yrojoBHOro mpasa. OOruast
4acTh yrosoBHoro npasa. — C. 647.

4 Jus.: CiacoBuu B. Bkas. npamst. — C. 310-311.
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3aKOHOJABYY OLHKY LIbOTO NPOLECY. 3JI0YMH € TPUBAIOYMM TOMY, II0
BJIACTUBICTH O€3MEPEPBHOTO CHPUYMHEHHS IIKOAW 00’ €KTY BTiJIEHA 3a-
KOHOJIABLIEM Yy CaMOMy CKJIaJi TAaKoro 3JI04MHY, BiH C(OPMYIbOBaHUN
TaK, 110 KapaHOCTI Mi/JIsTae KOXKHUH eTarl MoCTiHHOTO 1 0e31epepBHOTO
CIPUYMHEHHS IIKOIU 00'€KTY.

[Ticas 1917 poxy HOHSATTS TPUBAIOYOTO 3JI0YMHY 3HHUKIIO 3 KPUMi-
HAJIBHOTO 3aKOHY, aje MPOJOBXKYBaJ0O BUKOPHCTOBYBATUCS HAYKOIO i
CYIOBOIO MpakTukowo. Y 1925 p. XapaKTepuUCTUKY TPUBAIOUOIO 3JI0-
YUHY SIK IEBHOTO CTaHy 3J04MHILS 3arnponoHysain M.M. Iepwer,
M.M. Icaes, I1.I. Jlro6nmincekuii i A.H. Tpaitnin'. A Hanpukinmi 20-x
POKIB I1e TIOHATTS 3'sBHIIOCS B mTocTaHoBi [Inenymy Bepxosroro Cyny
CPCP Bin 4 6epesnst 1929 p. «IIpo ymoBH 3aCTOCYBaHHS TaBHOCTI 1 aM-
HICTIT 10 TPUBAIOYHX 1 TPOIOBKYBAHUX 3JI0UYMHIBY, BIJIIOBITHO 0 SIKOT
i TPUBAIOUUM 3JI0YMHOM PO3YMIJOCS «IiSIHHS, IO TSTHE 3a cO00I0
Oe3rnepepBHO 3AiMCHIOBAHHIA 3TOYMHHII cTamy»’. [Ti3Hile, y 3MiHax 10
1iei moctaHoBH Bif 14 6epe3ns 1963 poky Ilnenym BepxoBHoro Cymy
CPCP nHanaB 6UTbII pO3TOPHYTE BU3HAYSHHS TPHUBAKOYOTO 3JI0YHHY, 3a-
3HAYMBIIY [0 HUM € «Iisl 9¥ Oe3isUTIbHICTh, IOEAHAHA 13 HACTYITHUM
TPHUBAJIMM HEBUKOHAHHIM OOOB'SI3KIB, MOKJIAAEHUX HA BUHHOTO KPUMi-
HaJbHUM 3aKOHOM IIiJl 3arPO3010 KPUMiHAIBHOTO TIEPECITiTyBaHH» .

I3 1pOro yacy NOHATTS TPUBAIOUOTO 3TOUMHY 3aTBEPANIOCS B TEOPil
KPUMIiHAJIBHOTO [IPaBa i Hapasi IMPOKO BUKOPUCTOBY€ETHCS IPAKTHUKOIO.
VY cyuacHiil miteparypi 3 KpUMIHAJIBFHOTO MpaBa HAyKOBI IMOTIIAIN Ha
CYTHICTh TPHBAIOUOTO 3JIOYMHY € JOCTATHHO YCTAJIEHUMH, A B1IIOBIHI
BU3HAYEHHS HOTO MOHATTS MAJIO YUM BiJPi3HSAIOTHCS BiJl HABEACHOIO Y
MTOBaHii mocraHosi [Inerymy.

Hanpuknaz, B.I1. Mankos mutie, 1o CBOEPiIHICTh TPUBAIOUUX 3710~
YHHIB TOJIATA€ B TOMY, LII0 BOHM BUMHSIIOTHCS O€3MEPEPBHO MPOTITOM
O1TBIII-MEHIII TPUBAJIOTO TIEPIOIY Yacy®.

! Jug.: Yronosubiii kogexkc PCOCP. [Ipakruueckuii KOMMEHTapui Mo, pe.

M.H. I'epuera u A .H. Tpaitnuna. — M.: «IIpaBo u sxuznb». — 1925. — C. 84.

2 JTuB.: COopHuK 1eiicTByromMX mnocraHoBiaeHuil Ilnenyma BepxosHoro Cyna
CCCP (1924-1957). — M.: Tocropusnar, 1958. — C. 75.

3 Jlus.: Coopuuk nocranosnenuii [nenymos Bepxosusix Cygos CCCP u PCOCP
(Poccuiickoit @enepannu) no yroaoBHsM genam. — M., 1999. — C. 5.

4 JTus.: Maiikos B.IT. MHOKECTBEHHOCTb NPECTYILIEHHI U €€ (JOPMBI 110 COBETC-
KOMY yroyioBHomy mpaBy. —C. 19.
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A.M. Puiientok ONponoHye BBaXKaTu TPUBAIOUUM TAKHUM 3JI0UMH,
CKJIaJIOM SIKOTO OXOILTIOETHCSI MOXKIIUBICTD ITOCTIMHOI HA MPOTSA31 CKiJlb-
KU 3aBrOJTHO TPHBAJIOTO Yacy 3JI0YMHHOI MTOBEAIHKY BUHHOT ocoon'.

3.A. He3namoBa 3a3Hauae, 10 «IIiJ TPHUBAIOUUM 3JI0YMHOM PO-
3yMIIOTh ZIif0 94U O€3isUIbHICTh, TOEAHAHY i3 HACTYITHUM TPHUBAIAM
HEBUKOHAHHSIM OOOB'SI3KiB, MOK/IaJJEHUX Ha BUHHOIO 3aKOHOM IIif 3a-
IPO30K0 KPUMIHAIBHOTO MEePECIIiTyBaHHS» .

T.I'. YepHEHKO BBaXAE, 110 KTPUBAKOUUM € 3]I04NH, IKHH TOYNHAETh-
Cs 3 aKTy TMPOTUIIPABHOI il UM OE3MisITFHOCTI, 1, HE CKIHIYIOYHCH [TUM
MOMEHTOM, O€3MePEPBHO 3AIHCHIOETHCS, CTBOPIOIOYH 3IIOYMHHUI CTaH
oco0u, 10 MOMEHTY HOro MPUITMHEHHS 3a BoJIel0 0coOu abo Bcymeped
ii»’.

H.®. Ky3Henosa y 3arnporoHoBaHiil Heto nediHimii poOUTh akIeHT
Ha TOMY, 1110 TPUBAIOYMH 37I0YMH Ha CTafii HOTo 3aKiHUEHHS IPOIOBKYE
BUMHSATUCS M THM CaMHUM SIK OM PO3TATY€E Yy yaci 3I0YMHHUN HACTiTO0K?.

Sk 1 KK Ykpainu, cydacHi KpuMiHaIbHI KOJEKCH OUTBIIIOCTI IepKaB
TAKO)K HE MICTATH 3aKOHOABYOTO BHU3HAYECHHS TPHUBAIOUOTO 3JIOUUHY,
X04a BKa3aHa mpoOiieMa IOCHiKYETbCS KPUMIHAIBHO-IIPABOBOIO Ha-
ykoto nux kpain®. Xoua nesiki 3 KK, wanpuknan, I'pysii, Jlarsii, Pec-
nyonik Monznosu, TamkukucTad, Y30€KUCTaH TOIIO 3aKOHOIABUO 3a-
KPITUTFOIOTh BU3HAYEHHS TPHUBAKOYOTo 3JI04MHY. 30KpemMa, B cT. 32 KK
Pecny0mixu Y30eKucTaH 3a3Ha4a€eThCsl, O «HE BU3HAETHCS IOBTOPHUM

! JTus.: Pumemok A.H. J[nsimuecs u npogopKaeMble MPECTyIICHHS B yTOJIOBHOM
npase: ABroped. aucc. ...kaHza. opun. Hayk. — K., 1992. — C. 14.

2 JTus.: YronosHoe 1paBo. OGias yactb. Y4eOHuK uist By30B. / [Tox pen. 1.5, Ko-
3aueHKo, 3.A. Heznamoroii. — M.: Hopma-ungpa, 1999. — C. 293.

3 Jlus.: Yepnenxko T.I. Bkas. npamst. — C. 15.

4 us.: Ky3zuenosa H.®. ITpoGiembl kBanudukanuu npectrymieHnii: JIekuuu mo
cnenkypcy «OCHOBBI KBaTUpHUKauH mpecTymieHnii». — C. 309.

5 LIinKOM MOTOPKYEMOCS i3 AyMKOKO CTapuioro Mpokypopa [eHepaibHOI mpo-
kyparypu P® 1. KamuHina, skuil 3a3Ha4MB, 110 «SIK HE JMBHO, ajie HE3BAXKAIOUM HA
00’ €eKTHBHY TOTpely i MPaKTUYHY 3HAYYIIICTh y KPHMIHAJIGHOMY 3aKOHO/IABCTBI TaK i
He 3HaHILM co6i MicIle BU3HAYCHHS TPUBAIOUMX 1 MPOJOBKYBAHHUX 3JI0YMHIB. Baxkko
1Ie TOSICHUTH. BodeBup, moniOHe pilieHHs MOB’S3aHO i3 HEJOOLIHKOK TEOPETUYHOL
JOKTPHUHU HIONO IHX 3704MHIB. OfHAK, SKIIO 3aJUIIUTH MPOoOIeMy HEBHPIIIECHOIO,
HEOAMIHHO NPHIIIEThCS HA MPAKTHII CTHKATHCS 13 peaJbHUMHM TpyaHoaMu». (Jus.:
. KambianH. OCcOOEHHOCTH OMPEISICHHsT CPOKOB TAaBHOCTH IO JUTAIIUAMCS U POI0JI-
JKaeMbIM TIpecTyIuIeHHsM // 3akoHHOCTb. — 2004. — Ne 1. — C. 29.
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3II0YMH, SIKUH TOJISTa€ B TPUBAJIOMY HEBUKOHAHHI 0OOB'SI3KIB 1 Xapak-
TEPU3YEThCS OE3MePepBHIM 3/1iHCHEHHSM CKJIay OJHOTO TPUBAIOYOTO
37I0YMHY».

LlikaBUMH € T AXOAM 10 BU3HAYCHHS TPUBAIOYHX 3JIOYUHIB Y KPUMi-
HaJbHOMY mpaBi PpaHilii, e 1 AISTHAS BU3HAYAIOTHCH SK TaKi, «II0
PO3TSTHYTI B Yaci i BUMHSIOTHCS IIJISIXOM ITOCTIHOTO TOBTOPEHHSI Ha-
Mipy BUHHOT 0COOH TiCIIst 3MiCHEHHSI TIEPIIOr0 YMUCHOTO akTy»'. Cirij
3a3HAYMTH, 110 Y PPaHIly3bKOMY KPUMIHAIEHOMY TIpaBi TPUBAOYi 3J10-
YMHU TPOTHCTABIIAIOTECS MUTTEBUM a00 OZTHOMOMEHTHHUM 3JIOYHHAM,
SKi 3[1HCHIOIOTHCS Y HE3HAYHUH MTPOMIKOK gacy (HaanKnaz[, KpaJiK-
ka, BOMBCTBO). [lomin 3104YMHIB Ha MHUTTEBI 1 TpUBAIOUi, Ha TYMKY
(bpaHIly3pKHX KPUMIHANICTIB, Ma€ BEJIHMKE MPAKTUYHE 3Ha4eHHs. Harr-
PHKJIaJ, IPU BU3HAYEHHI JaBHOCTI «TOYKOIO BIIPAaXyHKY» JUIS IEPIINX
3JI0YMHIB € JIeHb, KOJIU iX OyJI0 BUNHEHO, a JUIsl TPUBAIOYNX — JICHb, KOJIN
NPUIAHUIIACS «JIeNIKTHA MOAis». Buxomsum 3 mporo, 10 TPUBAIOUUX
3704MHIB 32 (DPaHIy3bKMM KPUMIHAIGHHM IIPABOM 3aCTOCOBYETHCS
TOW KpUMIHAJIBLHUI 3aKOH, SIKMH JIiSIB B MOMEHT, KOJIH 3JI0YMHHE JTiSTHHS
OyJ10 TIpHUITMHEHE, HaBiTh, SKIO [IeH 3aKOH € OUIBII CyBOPUM, HIXK TOH,
IO JisIB Ha TIOYATKY 3JI0YMHHOI aKIIii.

JocmimkeHHs] 03HAK TPUBAIOYHX 3JI0YMHIB JOIIBHO PO3MOYATH i3
3'sicyBaHHs OOCTaBHH, 5IKi OOYMOBIIOIOTH 1X iICHYBaHHS B KpHUMiHAJb-
HOMY IIpaBi.

Sk BiZOMO, (OPMYITIOIOUH TOM YM IHIIMH CKIIax 3J104HHY, 3aKOHO-
JaBelb BIATBOPIOE B crienudidHii q)ole MeBHI MOJIEII TOBEIHKH, 10
663HOCGP6HHBO Bl,Z[06pa>KYIOTL COIIaJIbHUI 3MICT JaHOTO 3IIOUHHY.
Tomy KpuUMiHaIBHUIA 3aKOH, (SIK, 3PEIITO0, i Oy/Ab-SIKMI THIIHN 3aKOH)
3aBXKIM € COIIAIbHO OOYMOBJICHHM, «3arajibHHUM i JIICHUM BUpPa3HH-
KOM TpaBOBOi pupou pedeil. [IpaBoBa mpupona pedeit He MoXe TOMY
MPUCTOCOBYBATUCS 10 3aKOHY — 3aKOH, HAaBIAKH, TIOBHHEH MPUCTOCO-
BYBATHCSI 10 HED».

Lle q)lnoco¢)(:1,1<e BUCHHS PO COLIlaJ'ILHy 00yMOBJICHICTh 3aKOHY
MIOBHOIO MlpOIO MOJKHA 3aCTOCYBATH 1 JI0 TaKoro SIBMIIA, SK 3JOYHH.
[Tpuyaomy, comioNoTiYHMi aHai3 TPUPOAN KPUMIHAIBHOTO IIpaBa J103-
BOJISIE 3pO0OHUTH a0COIIFOTHO OOTPYHTOBAHU I BUCHOBOK, IO 3JI0YHH ICHY€

! Jlus.: Kypc yromnossoro npasa. O6uas yacts. T. 1 / TTox pea. H.®.Ky3HeroBoii,
N.M.TsxkoBoi. — M.: 3epuaio, 1999. — C. 504.
2 us.: Mapkc K., Durensc @. Cou. T. 1. — C. 122.
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00'eKTHBHO, J10, 11032 1 HE3AJISKHO Bijl Oy/Ib-sKOT OIIIHKH 3aKOHO/ABIIs .
OTxe, MOJIeITI CyCIUTLHO HEOe3MeuHOl MOBEAIHKH CKIaIal0ThCs cami
1o co0i, B XOJli iICTOPUYHOTO PO3BUTKY CYCILIBCTBA, HE3aJIEKHO BiJl
TOT0, YW 3aKPIMHKB TX 3aKOHOJABEIIb Y BUIIISA/ FOPUIMYHOT KOHCTPYKIIii-
3a00poHH. SIKIIO 32 CBOEIO COIIAIbHOIO CYTHICTIO IIs ITOBE/IIHKA TaKa,
10 MOYKE CIIPUYHUHUTH PEAbHY IIKOJY CYCIiJIbCTBY, Y OCTAHHLOTO BH-
HUKae 1moTpeda B ii ropuandHii 3a00poHi.

IHakmie kaxydu, KpUMIiHAIBHO-IIPaBOBa 3a00pOHA BimoOpakae
00'eKTUBHY ITOTPeOdy CYCIiILCTBA B HOr0 OOPOTHOI 31 3T0YMHHUMU TI0-
csranasMu. om0 nporo K. Mapke cripaBeiiinBo 3a3HauaB, M0 «TOYKa
30py 3aKOHOABIIS — € TOYKOIO 30py HEOOXITHOCTIN?.

Takum YMHOM, Y TIATPYHTI MiaTeKTUIHOTO ITiTXO/TY /10 BCTaHOBIICH-
HSl KPUMIHAJIBHO-TIPABOBOI 3a00POHHU 3aBXK/IU JISKUTH YSABJICHHS PO
Te, IO XapakTep BTPYYAHHS MpaBa B CYCIUIbHE HUTTS BH3HAYAETHCS
CYCIIIbHOK HEOOXiIHICTO .

CTBOPIOIOYM KPUMIHAILHO-TIPABOBY HOPMY, 3aKOHO/IABEIlb ITOBUHEH
BH3HAYHUTHU MOTPeOy B 3a00pOoHi came 1€l popMu 37109MHHOT TIOBEIiH-
KH, Ti3HATH 11 peajbHi BIACTUBOCTI 1 HA €] MiICTaBl OMIHUTH Ti YU
IHII MiSTHHSA, K 3I09MHHI. BUCIIOBIEHE CTOCYEThCS 1 TPUBAIOYHX 3J10-
YHHIB, K1 3aKOHO/IaBellb HE BUHAXOUTh, a JIUIIE POPMYITIOE BiIITOBII-
HO 13 TXHBOIO MTPABOBOIO TPHUPOJIOKO.

B.®. JIboMiH, BU3HAYAKOUYM COIalIbHY CYTHICTh TPHBAIOYUX 3JI0-
YKHIB, BKa3yBaB, M0 «BOHA XapaKTEPH3YEThCS THM, IO BHKOHABII
3JI0YMHIB TaKOTO POAY BCTYNAIOTh B TPUBAIWN KOHQIIIKT i3 CYCITiIbC-
TBOM»*.

Ha Hamy nymky, e He 30BciM Tak. CollialibHa CyTHICTh TPHBAIOUOTO
3II0YMHY TOJISATAE B 00'€KTUBHIN CIIPOMOXHOCTI JIFOIUHU JI0 3/iICHEHHS
MOBE/IHKH, SIKa MOYKE TPUBATU TIEBHUI MPOMIXKOK Yacy, He IPUITHHSIO-
YKch. Y THUX BHIIQJIKAX, KOJH L5 MOBEAIHKA € CYCIUIbHO HEOe3MEUHOI0
1 3/IaTHOIO CTIIPUYMHUTH KOy, 3aKOHO/ABEIlb 11 KPUMIiHATI3Y€E, CTBO-

' Nus.: CrupumonoB JLU. Comwonorust yrojoBuoro mpasa. — M., 1986.
— C. 103; Kopobees A.l1. CoBeTckast yrolloBHO-IIpaBOBast MOJIUTHKA. — BIIaMBOCTOK,
1987. - C. 65.

2 Jus.: Mapkc K., Durensc @. Cou. T. 1. — C. 164.

3 JluB.: OcHOBaHHsI yroJOBHO-IIPaBoBOro 3amnpera. — M.: Hayka, 1982. — C.215-
219.

4 Jus.: lemun B.®. Bkas. npams. — C. 21.
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PIOIOYH CKIIAJM TPUBAIOUUX 3JI0YMHIB, B AKHX 3aKPIILIFOE OCOOIMBOCTI
Takux Oe3nepepBHUX AisiHb. OTXKe, TPUBAIOUNI 37104MH — LI€ HE IITYYHA
IOpUINYHA KOHCTPYKIIisl, 8 BiOOpaXeHHS MTOBEIIHKHY JIFOIIHH, 10 Ma€
MicCIle B peasbHiil JIHCHOCTI.

Och 4yoMy, 3aJIe)KHO BijJi OCOONMBOCTEW 3JIOYMHHOI MiSIIBHOCTI Ta
MOMEHTY ii IpUITUHEHHs (TPUCIYEeHHs) B KOHKPETHIN CUTYyaIlii OfuH
1 TOH camwuii 3JI04MH 1HO/AI MOKe HaOyBaTH TPUBAIOUOTO XapakTepy, a
1HOJII 3aJIMIIIATHCS OJHUM TIPOCTHM aKTOM ITOBEIiHKH BHHHOTO, TaK OU
MOBUTH, BiJIOyTHCS K OJHOAKTHHIA 31104nH. CKakiMo, ocoba 3ailicHH-
Jla BTEYy 3 MICIh TO30aBJICHHS BOJI a00 3-Ti/ BapTH 1 0Jpasy XK, IO
rapsiuux ciigax» Oyna BUSBJICHA 1 3aTpUMaHa. 3a TaKMX YMOB «3JIO-
YMHHUM CTaH», XapaKTepHHUH 1715l TPUBAIOYOT0 3JI0YMHY, BAHUKHYTH HE
BCTHTAE.

VY ToOMi ke yac, Uil BU3HAHHS TPUBAIOYMM 3JI0Y4MHOM HE3aKOHHOTO
HOCIHHS 1 30epiranHs 30poi, OOMOBUX IPHITACIB Ta BHOYXOBUX PEUO-
BUH HE Ma€ 3HaUCHHS Yac, IPOTSTOM SIKOTO 11i IPeIMETH 3HAXOAUIINCS Y
BUHHOT0. BiH MOYMHAETHCS 3 TOTO MOMEHTY, KOJIM 3a3HAa4€Hi IPeIMETH
ONMHWIKCS Y HE3aKOHHOMY BOJIOJIIHHI 0cOOH, 1 TpUBa€ Ha CTalii 3aKiH-
YEHOTO 3JI0YMHY [0 HACTaHHS MO, [0 MepPepUBaIOTh BUNHEHHS Ta-
KUX JIisHb 91 JI0 CKOEHHSI BUHHUM JiH, Ki IPUIUHSIOTh TAaKUH CTaH'.

TpuBarouoro xapakTepy MOXKyTh HaOyBaTH i JesKi yCKIIaJHEeH] 3J10-
yrHU. Buie Bxe HaBOAMINCS NPUKIIaI OAIOHUX AisiHb. 30KpeMa, Le
BTeUa 3 MiCIIs 1T030aBIeHHS BOJIi 200 3-11i]1 BAPTH, IMOETHAHA 13 3aCTOCY-
BaHHsM HacuiabCcTBa (4. 2 ¢T. 393 KK). 3 omHOTO O0KY, 11€ii 3)1104MH Mae
CKJIaJIeHy KOHCTPYKIIif0, TOMY IO MICTHTb y cOOi JiBa OKpeMi JisHHS
— OesriocepeHbO BTedy i (pi3MdHEe HACHIIBCTBO, 3aCTOCOBAHE JI0 MOTEP-
mijoro. 3 iHIIOTO, — BTeYa — Ie JIiSTHHS, SKE Ma€ BIACTUBICTh TPUBATH
y 4aci, CTBOPIOIOUH ISl Cy0’€KTa 3JI0YMHHUM CTaH, 110 € 03HAKOIO TPH-
BAIOYOTO 3JI0YHMHY.

BxkazaHi KOHCTPYKTHBHI 0COOIMBOCTI OKPEMHUX CKJIA[IiB 3JI0YMHIB 1
0O0yMOBIIIOIOTh TOHM (PaKT, 10 TPUBAIOYMH 3JI0YMH B OAHUX BMIIAAKAX
Ma€ BUIVIAJ IPOCTOr0, a B iHIINX — YCKJIQJAHEHOTO OJUHUYHOTO 3J104H-

HY.

' Tuxwuii B.II. YronoBHO-1ipaBoBasi 0XpaHa o0IIeCTBEHHOH Ge3omacHOCTH. — X.:

Buma mkoma, 1981. — C. 54-55.
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3.2. O0’exkTHBHI Ta cy0’€KTHUBHI 03HAKHU
TPHBAKYOI0 3JI0YUHY

Po3rstHeMo 00'eKTHBHI Ta Cy0'€KTHBHI 03HAKU TPUBAIOYOTO 3J10YH-
HY.

Ho o6'exmusnux oznax HanexKaTh Taki.

1. HasBHicTh cycninbHO HEOE3MEeUHOI 0ii uu 6e30isibHocmi, TOOTO
aKTMBHOI YM IIaCUBHOI OBEeIiHKH cy0'ekTa. L[5 03HaKa € 000B'SI3KOBOIO
JUTSL BCIX 3JIOYMHIB, 2 TOMY HaBpPSI 9H MOTPEOy€e SKMXOCh KOMEHTApIB.

2. Tpusanuii xapaxkmep 0ii yu 6e3disrvrocmi. 1l 03HaKa o3HavaE,
10 Ha BiIMiHY BiJl MUTTEBOTO (OTHOMOMEHTHOT'O, OTHOAKTHOTO 3JI0YH-
HY) [1e}i 3I0Y1H TIOBUHEH BUNHSATHUCS OUTHII-MEHIII TPUBAIUHN TPOMIKOK
yacy, Tak OM MOBHTH, «pO3TAryBaTHcs B 4aci». [Ipu npoMy npomMixok
yacy Moxe OyTH Oynb-sSKUM: BiJl ofHi€l 100M 10 AEKLTBKOX pokKiB. s
HasIBHOCTI JTaHOT O3HAKM I1¢ 3HAYCHHS HEe Mae'.

Ha Bkazany 03HaKy TpHBarOYMX 3JI04YHMHIB HEOAHOPA30BO 3BEPTAB
yBary BepxoBuuii Cyn Ykpainu. 3okpema, B 1. 3 noctanoBu Ilneny-
My BepxosHoro Cyny Ykpainu Bin 26 kBiTHsS 2002 p. Ne 4 (3i 3MiH.
ta momnoBH. Big 18 rpymxas 2009 p Ne 16) «IIpo cymoBy mpakTuky B
crpaBax IMpo 3JI0YMHH Yy cepi 00iry HApKOTUYHHX 3acO0iB, IICHXO-
TPOITHUX PEUOBHUH, X aHAJIOTIB 200 MPEKYPCOPiBY» 3a3HAYAETHCS, 10
«BIITIOBIMANIBHICTh 32 HE3aKOHHE 30epiraHHs HapKOTHYHUX 3ac00iB,
MICUXOTPOITHUX PEUOBHH, 1X aHAJIOTIB YW MPEKypCOPIiB HACTAa€ He3a-
JISKHO BiJ ioro TpuBaiocTin®. A B moctanosi [lnenymy BepxoBHoro
Cyny VYxpainu Big 26 kBiTHs 2002 p. Ne 3 «IIpo cymoBy mpakTuky B
crpaBax Ipo BUKPAACHHS Ta iHILIE He3aKOHHE ITOBOKEHHS 31 30po€lo,
00HOBUMHM IIpUIIACAMH, BUOYXOBUMH PEUOBHUHAMHU, BUOYXOBUMHU IPH-
CTPOSIMHU Y1 PaJiOaKTUBHUMU MaTepiamammy (11. 11) Bka3zaHO, IO «ITi[

! ikaBum € gociipkenns P. Axmerimuna ta E. TadypoBoi, siki ananizyBanu nany
03HaKy TpHBaro4ux 3104uHIB moa0 cr. 206 KK P® (3axoruienHs 3apyuHuKiB). 3rii-
HO 3 BUBYEHHMH HUMHU KPUMiHAJIBHUMH CIIPaBaMHU BCTaHOBIIEHO, 0 63% 3apydHHKIB
yrpumyBanucs 1-6 rogus, 13,6% — menuie roaunu, 23,4% — Oliblie mIECTH TOIMH.

B M. Bynb0HOBCEKY 3apy4HUKH yTPUMYBAINCS IIICTH Ai0, a B MOCKBI 3aXoIuIeHi Ha
puctaBi «Hopa-Oct» — Oinpme nBox ai6 (58 rogumn). CBiTOBIM MpakTHII BiZoMe 3a-
XOTUICHHS 3apy4YHHKIB, iK€ TpHBaJo Oinbiie poky. (Jus.: P. Axmermun, O. [adyposa.
MOMEHT OKOHYAHMS JUTAILETOCs MPECTYIUICHUs (Ha PUMepe 3aXBaTa 3aJI0)KHUKOB) //
YronosHoe npaBo. —2007. —Ne 2. — C. 11.

2 us.: Bicu. Bepxos. Cyny Ykpainu. —2010. — Ne 1. — C.14.

61



OOUHUYHI 3r104UHI: MOHSIMmMS, 8udu, Kearigbikauisi

HE3aKOHHUM 30epiraHHsM BOTHEMaJbHOI 30poi (KpiM T1aJKOCTBOJIb-
HOT MUCJIHBCBKOT), 00MOBHX MpHIACiB, BUOYXOBUX PEYOBUH YU BHOY-
XOBHUX MPUCTPOIB PO3YMIFOTHCS YMUCHI JTii, SIKi ITOJIATal0Th Y BOJIOIiH-
Hi (He3ase)HO BiJl TPUBAIOCTI B Yaci) 0e3 BiAIMOBITHOTO 103BOITY 200
i3 MpOCTPOYEHHAM Horo i OyIb-IKUM i3 3a3HAYSHUX MPEAMETIB, 1110
3HAXOAMTKLCS HE PH 0c00i, a B 00paHOMy HEro Micii»'. XapakrepHo,
10 AJIS1 OTIUCY JiSHHS Y 3JI0YMHAX JaHOTO BUIY 3aKOHOJABELb 3aCTO-
COBY€ TEPMiHH, IIOHATTS Ta BUPa3H, SIKi 3BUYalHO BU3HAYAIOTh TPUBA-
JIy TIOBEMIHKY: «YXMUJICHHS», «30epiraHHs», «HOCIHHA», TPUMaHHS,
«BUKOPUCTAHHS» TOLIO.

[{omo Bka3aHOi O3HAKY TPUBAKOYKX 3JI0YMHIB Y JiTEpaTypi iCHYIOTh
HeofHO3HauHI norsian. Tak, P.P. anmakbapoB ta A.A. Maromenos
BKa3yl0Tb, 110 TPUBAIOUUI 37I04MH, PO3MOYABIINCH JI€I0 YU O€3isIb-
HICTIO, TIOTIM 3JIIHCHIOETHCS JinIe Yy GopMi Oe3MisuTbHOCTI MPOTITOM
AESKOTO, 1HOMI TOCHTh 3HAYHOTO MPOMIKKY uacy’. OIHaK BBaXaemo,
10 /IESIKI TPUBAIOUi 3JI0YMHH MOXYTh XapaKTepH3yBaTUCs TPUBAIOUOI0
JI€r0, HAMPUKIAJl, BTeYa 3 MICIs 11030aBiIeHHsS BOJi abo 3-IIijJ BapTH
(ct. 393 KK). Tak camo, JI€3ePTHPCTBO (cT. 408 KK) MOXKe BUMHATHCS
AK Yy q)ole TPUBAIOUO] i — CAMOBUILHOTO 3aJIMIIEHHS BiliCbKOBO] Yac-
THUHH, TaK 1 LUIIXOM TPHUBAJIOT OE3iSUIbHOCTI — HE3'ABJICHHS Ha CITyKOYy.
Orxe, MokHa migTpuMaru Tux HaykoBmiB (M. . dypmanos, B.I. Tka-
YEHKO), IKi BBAXKAIOTh, 110 TPUBAIOUUH XapaKTep 3JI04MHY MOXKE BUHU-
KaTH He TUTbKH 32 PaxyHOK HACTYITHOI TpHUBaJoi Oe3/isUIbHOCTI, a ¥ 3a
PaxyHOK JIii, sSika TPUBAE B Yaci.

3. Besnepepsnicmo 0ii uu 6e30isanbHocmi, TOOTO TIOCTiHE BiJHOB-
JICHHS CKJIaAy TPUBAIOYOTO AISIHHS HA CTalil 3aKiHUEHOTO 3JI04YHHY.

[{ono manoi 03HaKH B TEOPii KPUMIHAIBHOTO MPaBa TAKOXK HEMAe
enHOCTI yMOoK. O/HI aBTOPH BBa)KaroTh, L0 IIPHU TPUBAIOYNX 3TTOUMHAX
ocoba He BUMHSE OyIb-IKHX MOBTOPHUX il MicIsi BYMHEHHS TEPIIOT
nii (06e3nisIbHOCTI), 1HII, HAaBIIAKW, CTBEP/KYIOTh, IO BUHHA 0co0a

Jlus.: 36ipaux nocranos Ilnenymy Bepxosnoro Cymy Ykpainu (1972-2009).
—-X.,2009. - C. 395, 388.

JuB.: YromoBHoe npaBo Poccuiickoit ®@enepannu. O6mas gacts / [lox pex.
P.P. Tanmak6aposa. — C. 111; Maromenos A.A. Bxkas. nparpt. — C. 75.

Jus.: dypmano H.Jl. CoBerckuii yronoBHslil 3akoH. — M., 1967. — C. 222;
VYronosHoe mpaBo Poccuiickoii ®eneparmu. O6mas yacts / [Tox pen. b.B. 3apaBombic-
noBa. — M., 1996. — C. 289.
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MTOCTIITHO BUMHSIE TTOBTOPHI i1 UM aKTH O3AisTLHOCTI, 13 SKUX 1 CKiIa-
JA€ThCS TPUBAIOUUH 3JI0UKH.

3okpema, B.M. Kyapsisues i O.M. SIkoBneB 3a3Ha4aroTh, 1o ocoda
IIpY BYNHEHH] TPUBAIOUOTO 3JI0YMHY HE JIi€ (He BUMHSE HISKHUX TOBTOP-
HuX Aii)'. Sk 3aKiHUEHH 370YUH, 1110 BYMHIOETHCS TUTBKH Pa3 OHIEI0
niero (0e3MisUTBHICTIO), PO3IISAAI0Th TpruBatourii 3o04rnH €.0. @ponos
i P.P. Tamiak6apos?.

I3 Touku 30py M.Jl. JlypmMaHOBa, TpUBAIOYMi 37I0YMH CITiJ] PO3TIIS-
JaTH SIK OOUH 3JIOYMH, LIO CKJIAJA€ThCs i3 3HOBY (IIOBTOPHO) BUMHE-
HHUX Il 4u akTiB Oe3misuibHOCTI’. 3 HUM moromkyeTbess T.A. Kaini-
Ha, CTBEPAXKYIOUH, 1[0 CBOEPIIHICTD TPHUBAIOUUX 3JI0YMHIB IOJISATAE B
TOMY, 110 BOHM BUMHIOIOTBHCS LUISXOM HOBTOPEHHS TOTOXHHUX Iill 4n
aKTiB 0€31isITLHOCTI, 1 110 MICIIsI BAMHEHHS Tepiioi aii (0e31isIIbHOCTI)
JOCATAETHCS JIMILE MEeBHA YacTHHA 3JI0YMHHOI METH. ABTOpPKA TaKOX
3a3Hayae, 110 TPUBAIOUMN 3JI0YMH — € CyKYIHICTIO MHO)KUHHOCTI JTift
(akTiB OE3MisTIBHOCTI ), MIXK SIKKMH HEMA€e MPOMIXKKIB dacy”. Baskaemo,
IO 3alpPONIOHOBAHUM MIAXiA A0 PO3YMIHHS AaHOI O3HAKHU TPUBAIOUMX
3II0YMHIB € HEKOPEKTHUM, aJKE€ BiH 3HHUIIYE MEXY MiXK HUMH 1 TIPOJIOB-
JKYBaHWUMHU JIITHHSAMH, 00 3a TaKOTO MiJX0Ay BOHU (PAKTUYHO OTOTOXK-
HIOIOTECA. KpiM TOTO, HE3pO3yMillo, STK MHO)KHHHICTh BiJIOKPEMIICHHX
It MOXke icHyBaTH 0e3 IPOMIXKKIB 4acy MiXkK HUMHU.

Ha namy nymky, 6e3nepepBHICTb K 00’ €KTUBHA O3HAaKa TPUBAIO-
4Oro 3J0YMHY O3Hayae€, Mo-Meplie, 0 OJUH pa3 34IHCHEHUHN CKilaz
TaKOTO 3JIOYMHY NPONOBXKYE Oe3lepepBHO iCHYBATH aX O HACTaH-
Hs 00CTaBHH, 110 Horo ycyBatTb. [lo-apyre, ocoba, oquH pa3 BUU-
HHUBIIU 110 (48 OC3MisIbHICTD), OiIbIIE HIYOTO HE YHHHTH, OTHAK
MOCTiitHO mepedyBae y IEBHOMY CYCHiJIbHO HeOE3NeuHoOMYy, TaKk Ou
MOBHTH, 3JIOYMTHHOMY CcTaHi. Hapeniri, mo-Tpete, 6e3nepepBHICTh HEe
TiIJIBKM Ma€ OOyMOBIIIOBATUCS XapaKTEpPOM BUMHEHOrO HisHHSA, a U

! Jlus.: Kynpsieue B.H. O6bexruBHas cropona npectymieHus. — C. 94; Skos-
s1eB A.M. COBOKYITHOCTb MTPECTYIUIEHHUH 110 COBETCKOMY YroJIOBHOMY TpaBy. — C. 28.

2 Tus.: ®ponos E.A., Tanmax6apos P.P. Bkas. npaus. — C. 7.

* Nus.: Qypmanos H.JI. CoBerckoe yronosroe mpaso. Yacts Obmast. — M., 1962.
—C. 125-126.

4 Jus.: Kanunauna T.A. TToHATHE UISIIETOCS NPECTYIIICHUS B YTOJIOBHOM TPaBEe
Poccun //AkryanbHble ipobiieMsl poccuiickoro npasa. — Co. Hayd. Tpynos. — Beim. 2.
— M.: «ITommurpag OITT», 2005. — C. 187-189.
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MMOBUHHA BUILIMBATH i3 3aKOHY, OXOIUJTIOBATHCS CKJIQJOM BiIIOBiJI-
HOTO 3JIOYHHY.

[{omo maHOi 03HAKM LIJIKOM MOTODKYyeEMOcCS i3 A.M. Opa3z[ypm/1€—
BUM, SKHH 3a3HA4yuB, 110 «XapaKTEPHOI0 PHCOIO, KA Bl,Z[p13H$I€ TpH-
BAIOYMM 3J0YMH B1J 1HIIUX BHUIIB 3J0YMHHOI JISUIBHOCTI, € HAasABHICTH
3JI0Y4MHHOTO CTaHY, BUKJIIMKAHOTO Oe3TepepBHO TPUBAIOYUM 3/1IHCHEH-
HSIM CKJIQJIy OJTHOTO W TOTO CaMOTO 3JIOUUHY»'. SIKIIO IIEH0 O3HAKOIO
3HEXTYBAaTH, TO, K CIIpaBeINBO 3a3Ha4ae A.M. Pumientok, ayxe Oa-
raro 3JI0YUHIB, OUTBIIICTS 13 ependadeHnx B OcoOMMBiil YaCTHHI YMH-
Horo KK, MoxxyTh OyTH 3a meBHUX OOCTaBMH BH3HAYEHI SK TPUBAIOUi
(HampukITag, MOXKHa OyJie TOBOPUTH IPO TPUBAIOMY KPATiKKY, SIKIIO
BHKpaJIcHEe MaifHO Ha TPUBAJIMIA YaC OMUHUIIOCS Y BOJIOIIHHI BAHHOTO),
1110 TPH3BENIO O 0 MOBHOI HiCEHITHUIN B boMy nuTaHHi>. KpiM Toro,
PO3IIISAyBaHUH 37I0YMH Oe3MepepBHO TPHBAE Ha CTaJlii 3aKiHYEHOTO
3II0YMHY, 1 Y OyIb-SIKHI MOMEHT HOTO MPUITMHEHHS Y¥ PUCIYCHHS BIH-
HOMY 1HKPUMIHY€ETBCS cCaMe CKJIaJ] 3aKiHYEHOTO 3JI0YHHY.

Jlesiki aBTOpH, TIOTO/KYFOYHCH 13 BU3HAYCHHSIM TPHBAFOYOTO 3JI09H-
Hy B IIUTOBaHii Buiie nocraHosi [lnenymy Bepxosrnoro Cyny CPCP
Bix 4 Gepesnst 1929 poky, B SIKOCTi O3HAKHU IMX 3JI0YHHIB HA3MBAIOTh
TpUBaJIc HEBUKOHAHHS OOOB'A3KiB, MOKIAJEHNX Ha BHHHOTO KPHMi-
HAJILHAM 3aKOHOM ITi/T 3arp03010 KPUMIHAIBLHOTO TIEPECITiTyBaHHS".

BBakaemo, 110 aHa O3HaKa AEMIO 3BY)KYE IMOHSTTS TPHBAKOYOTO
3II0YMHY, TOMY IO PO3TOBCIOMKYETHCS JIMINE Ha BUMAJKH aKTiB 0e3-
JIISUTBHOCTI, 3 IKMX MO)KE IMOYMHATHCS 1€l 3JI0YMH. YMOBAaMU BiJIIIOBI-
JATBHOCTI 32 0e3/isUTBbHICTD, AIMCHO, € 000B'SI30K JiSITH 1 HASIBHICTH pe-
AITPHOT MOKJIMBOCTI BUMHUTH ITFO JIi10. BUTBITICTh TPHUBaIOYHX 3I0YMHIB
MMOYUHAIOTHCS, SIK ITPABHUIIO, 3 OE3/ISUTBHOCTI: YXUJICHHS BiJl CIUTATH aJli-
MEHTIB Ha yTpuMaHHs fiTeit (cT. 164 KK); yxuineHHs Bix criiaty mojaar-
KiB, 300piB, 000B's13k0BUX TIaTexkiB (cT. 212 KK), Tomo. OxHak okpemi
TPUBAIOUi 3JI0YMHU MOYMHAIOTHCSA 3 aKTy [ii, SIKOMY HE TepenyBald

! JTus.: Opasnypasice A.M. Bkas. npaus. — C. 50.
2 JTus.: Pumemntok A.H. Jlnsiuecst 1 NpooJKaeMble IPECTYIUICHHUS B yTOJIOBHOM
p pecty y
mpase. — ABToped. aucc. ...KaHI. opul. Hayk. — K., 1992. — C. 14.
3 Jlus.: Kpusosanos [T Bka3. npaus. — C. 72; Kypc yronosHoro npasa. O0ruast
vacth. T. 1 / [lox pen. H.®. Kysuernosoii, .M. Tsoxkosoit. — C. 503., Ueprenko T.I.
Bxka3 npang. — C. 14.
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MOKJIajieHi Ha 0co0y 00oB'si3ku'. Hanpukian, He3akoHHE 30epiraHHs
BorHenanbHO1 30poi (4. 1 ct. 263 KK); HezakoHHEe 11030aBIeHHS BOII
monuau (cT. 146 KK), yuacts y 6anai (ct. 257 KK) Tomo. VY nux Bu-
najikax MaeTbesl He PO TpHUBajie HEBUKOHAHHS O0OB'A3KIB, a PO TPHU-
BaJie NOPYILEHHS BCTAHOBJICHOT KPUMiHAJIbHUM 3aKOHOM 3a00pOHHU.

I3 nux migcTaB MPONOHYEMO BUAIIMTH JIBA BUIW TPUBAIOUMX 3JI0-
YUHIB:

1) 3nmounHy, OB'A3aHi i3 TPUBAIMM HEBUKOHAHHAM 00OB'SI3KiB, TTIOK-
JIAJICHUX Ha 0CO0y KPUMIHAJIBLHUM 3aKOHOM (HAIIpHKIAJ, cTarTi 164,
165,212, 212", 214 Ta inm).

2) 37104MHH, TIOB'13aHi 13 TPUBAJIMM HOPYILIEHHSIM BCTaHOBIICHOT 3a-
KOHOM 3a00poHU (Hampukiaz, crarti 146, 147, 263, 307, 311, 393 KK
TOIIIO).

B ropunnyHiii siTepatypi MoXKHa 3ycTpiTH iHIN Kiacudikamii Tpu-
Baroumx 3504uHIB. Tak, B HaByampHOMY mocioHnky H.K. CemepHbo-
Boi, [.I1. HoBocromnoga, 3.A. HikonaeBoi BkazaHi [issHHS aBTOPH TOJi-
JISIOTH Ha JIBI TPYIH: &) 3JI0YMHU, TTOB’SI3aHI 3 YXWICHHSM O0COOH BiX
BHKOHAHHS MOKJIAJICHUX Ha Hel 000B's3KIB 1 0) 370YMHH, ITOB'S3aHI i3
30epiraHHsaM 3200pOHEHUX Ta BIUIYYECHHUX 13 BUTLHOTO O0ITY MpeIMeTiB
(HapKOTHYHHUX 3ac00iB, 30poi, paaioaKTUBHUX Marepiaii Tomro)’. Ha
J071aTOK 10 uuX ABoX rpyi, T.I. UepHeHKO NpONOHY€E BUAITUTH TPETIO
IpyIy: TPUBAKOYi 3I0YMHH, TTOB's3aHi i3 HE3aKOHHIUM 00OMEKEHHSIM BOJTL
MOTEPIILIOro’.

BBaxaemo, 1110 1151 Takoi po3IMpeHoi knacudikauii Hemae 1ocTar-
HIX MiJICTaB, a/DKe 3I0YUHH i3 APYTOi Ta TPETHOI IPYII 3a CBOEIO CYTHIC-
TIO € TAKUMHU, IO TIOB's3aHi i3 TIOPYIIEHHAM Pi3HOMaHITHUX 3a00pOH,
SIKi BCTAHOBJICHI 3aKOHOM.

' Sk cayuHo 3a3nagae F0.B. BayitiH, 0o4aTkoM BYNHCHHS TPHBAKOYOTO 3JI0YHHY

€ MOMEHT BUMHEHHS 0C000I0 Jii (HampuKiIa1, MPUHHATTS Ha 30epiraHHs BOrHEeMaIbHOT
30poi) abo 6e3dianvrocmi (HapUKial, HeBUKOHAHHS 000B’SI3Ky CIUIATUTH IOJATOK), 3
SIKOTO ITOYMHAETHCS TaK 3BAHUI «3I0YMHHUIA cTaH» 0coOu. ([luB.: KpuminanabHe npaBo
VYkpainu: 3aranpaa yactuna: migpyynuk / FO.B. baynin, B.1. Bopucos, B.1. TroTrorin Ta
iH.; 3a pea. B.B. Crammca, B.Sl. Tamis. — 4-te Bux., mepepoodi. i momos. — X.: IIpaBo,
2010. - C. 245.

2 Jus.: Cemepuesa H.K., HoBocenos I.I1., Hukonaesa 3.A. MHOXECTBEHHOCTh
MpecTyIUIeHUH: KBanu(uUKalus U Ha3HauyeHWe HakazaHus. — CeepmioBck: M3a-Bo
Caepai. opua. un-ta, 1990. — C. 7-8.

3 Jlus.: Yepnenko T.I. Bka3 mparpst. — C. 15.
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I3 BU3HaUEeHNX 00'€KTUBHHUX O3HAK MOKHA 3pOOUTH BUCHOBOK I10JO
€y0'ekmu6Hoi O3HAKU TPUBAIOUMX 3JIOYMHIB: L€ € IiSHHS, 10 BYMHSA-
I0ThCSI JIUILE 3 yMucHoro Gopmoro BUHH. Ocoba yCBIIOMIIIOE, 11O HE
BUKOHYE MOKJIaZICHUI Ha Hel 000B’ 130K a00 MOPYILy€e BCTAHOBJICHY 3a-
KOHOM 3200poHy 1 Oaxae Tak misitu (0e31isATH).

B.®. /Iromin i T.A. KaminiHa mporoHyIOTh BKa3yBaTH TAaKOXK Ha
METY TPHUBAIOUOTO 3JIOYMHY — YXWJIUTHCS Bl BUKOHAHHS MOKJIAJACHUX
06oB's3kiB!. Ha Hamry [yMKy, y BU3HAUYSHHI TPUBAIOUOTO 3JI0YHHY BKa-
3yBaTH JaHy METY HeJOL1IbHO, 00 BOHA HE € CYTTEBOIO 03HAKOIO, IIPU-
TaMaHHOIO BCIM 0€3 BUHSTKY TaKUM JiSTHHSIM.

[leBHi ocoONMMBOCTI MpPUTaMaHHI TaKOK CyO’ €KTy TPHBAIOYMX 3J10-
YHHIB, a, TOYHIIIE, 0c001 BUHHOTO. OCKUTHKY MepedyBaHHs 0CO0U Y 3I10-
YHHHOMY CTaHi TpUBA€ IMEBHUH MPOMIKOK 4acy, TO BECh Iei uac 30epi-
raethes 1 ii cycmisibHa HebesneuHicTs®. [Ipu bOMY MOYKHA BHCIIOBHUTH
MIPUITYIIIEHHS, 10 CTYIIHb CYCITLTBHOI HeOe3ITeUHOCT] 301TBITY€EThCS 3a-
JISKHO BiJl TPUBAIOCTI IepeOyBaHHS 0COOU Y 3JIOUMHHOMY CTaHi.

[lizcymMoByrOuM BUKJIACHE, MPUSAIOYUT 3104 UH MOKHA BU3HAUUTH,
SIK 810 NPOCMO20 (YU YCKAAOHEHO20) OOUHUYHO20 3LOYUHY, AKUL XAPAK-
mepusyemucsi besnepepeHuM 30IUCHEHHAM CKIA0Y 3aKIHYEeHO020 3N0UUHY
UWLISIXOM MPUBATO20 YMUCHO20 HEGUKOHANHS 0006 'S13Ki6, NOKNAOEHUX HA
0CO0Y KPUMIHATbHUM 3AKOHOM (0e30i1bHICmb) ab0 WLIAXOM MPUBANo-
20 YMUCHO20 NOPYUEeHHS BCIAHOBIEHOT 3aKOHOM 3a00pOoHU (0is).

HasBaHi 03Haky TPUBAKOYOTO 3JI0YHHY, Iepeaycim, Oe3repepBHICTh
BUMHIOBAHOTO [iSTHHSI, OOYMOBJIIOIOTH OCOOJMBOCTI BHU3HAYECHHS MO-
MEHTIB MOT0 MoYarKy i 3akiHueHHs. Hi B KOTo 3 HayKOBIIIB HE BUKJIHKAE
CYMHIBY, IO I[i MOMEHTH 3a3BHUail po3ipBaHi B yaci. OHaK MATaHHS
IIO/I0 TIOYATKy 1 3aKiHYEeHHS TPUBAOYOTO 3JI0YMHY BHPINIYETHCS Pi3-
HuM ynHOM. Hanpuknan, B.M. KyapsiBuieB Harononrye, mo «0yib-sKuid
TPHUBAIOYNH 3JI0YMH MOYMHAETHCS 3 aKTy AKTHUBHOI 3JI0YMHHOI Iii abo
aKTy Oe3misTbHOCTI..., Kl TalTh 3aKiHUEHUH cKiaiy. B Toii e dac
BiH BKa3ye, IO MOMEHTOM 3aKiHUE€HHs TPUBAIOYOTO 3JI0UYUHY € 3aTpU-
MaHHS 3JI0YMHIII 200 BiAMMAiHHS SIKOTO-HEOY/Ih €IEMEHTY CKIIAITy 3J10-

' Jus.: JJemun B.®. Bkas. mpars. — C. 21; Kamunnna T.A. Bxkas. mpar.

—C. 187.

2 Ha 1o 0co0nmBicTh TpUBaKOYOTO 31104MHY BKasyBas FO.M. TkaueBchbkuii. (JIuB.:
TkaueBckuit FO.M. [laBHOCTH B COBETCKOM yrojoBHOM mpase. — M.: MI'Y, 1978.
—C. 56).
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4nHy'. BoueBu b, 1110 32 TAKOTO MiIXOLY 10 BUPILICHHS [[OTO ITUTAHHS
aBTOP CyINEepeduTh caM coOi.

Ha nymxy JI.B. [noramoBoi-Xeraii, Taki 3JI04MHH PO3MOYNHAOTHCS
3 MOMEHTY ITOYaTKOBOI [iil (0e3/1isITbHOCTI), sIKa BUSIBHJIACH Y TIOPYIIIEH-
Hi MOKJIaJICHOTO Ha 0co0y MpaBoBoro 00oB's3ky?. HaBeneHy Touky 30py
BB)KAEMO HETIOBHOIO, TOMY 1110 BOHA HE OXOIUIIOE BCIiX BHIIB TPUBAIOUUX
3JI0YHMHIB, aJKe 11032 YBAarol 3aJMLIAI0THCS Ti AiSTHHS, [I0YaTKOM SIKHX €
MOPYILEHHS] BCTAaHOBJICHOI 3aKOHOM 3a00poHH. Hanpukiiaza, He3akoHHE
11030aBJIEHHS BOJII JIFOAMHHU IMOYMHAETHCA 3 aKTUBHOI [, sIKa 1030aBJsie
HOTepl'IlJ'IOFO cBOOOIM nepecyBaHHs (TyT € TmopyIeHHs 3a00pOHH); a
YXHWJICHHS BiJl CIUIaTH aJIIMEHTIB Ha yTPUMaHHS AUTHHU HOYMHAETHCS 3
0e311sIIbHOCTI — HeBUKOHAHHS PILIEHHS CyAy (HEBUKOHAHHS O0OB'SI3KY).

Iammit mixin npormonye A.A.ITiOHTKOBCHKHH, SIKWIA 3a3Hadae, 110 HE
CITiJT 3MINTyBaTH MOMEHT BUKOHAHHS 3aKIHUEHOTO CKIIAly 3IIOYHHY 1 MO-
MEHT NPHUIIMHEHHS 3JI0Y4MHHOIO CTaHy MpU TPHUBarouoMy 3jo4uHi. [Ipm
TPUBAIOYOMY 3JI0YMHI HOTO CKJIaJ € MOBHICTIO BUKOHAHMM INPH BYMHEHH]
BCIX [IiHi, nepea0adeHnx JaHUM CKJIaIoM 37109uHY’. [[ikaBUM € Cy/HKeHHS
I1. SHi, siKuii BBa)kae, 110 «y TPUBAIOYOIO 3JI0YMHY HEMAae MOMEHTY 3aKiH-
YEHHS B TOMY PO3YMiHHI, SIK BiH BU3HAYA€THCS CTOCOBHO IIPOCTUX 3/I0UHHIB.
Bunnenns aii, a0o, 1110 HaiyacTilIe, ITI04aToK Oe3/isUIbHOCTI, HE 03HAYAI0Th
3aKIHYEHHsI TPUBAIOYOTO 3JI04KMHY. TprBaroye 37104MHHE JISHHS HE 3aKiHue-
He, TIOKH He TepepBae, OfHak, Oyayun nepepBaHuM y Oyib-SIKHA MOMEHT
ITic1s1 BUKOHAHHS HOTO CKIIaTy, PO3IIISIAETHCA AK 3aKiHYCHE»",

CynoBa mpakTHKa y LIbOMY IMHUTaHHI [TOKH 110 HE BUPOOMIA 1HIIMX
KpUTEpIiB, KpiM THX, 10 Oy Ha3BaHi B IMTOBAaHUI BHIIE MTOCTAHOBI
[Tnenymy Bepxonoro Cyny CPCP «lIpo ymoBu 3acTOCyBaHHS AaB-

! JTus.: Kynpsisues B.H. Bka3. npaiyt. — C. 94.

2 JTus.: Unoramoa-Xeraii JI.B. KoHKypeHIHs1 yroIOBHO-IIPABOBBIX HOPM, U3/1aH-
HBIX B pa3Hoe BpeMs // YronoBHoe mpaso. — 2000. — Ne 3. — C. 22-25.

3 Jlus.: TluonTtkoBCckuit A.A. Yuenwe o npecrymiennn. — C. 639. Ilixxin
A.A. TlionTtkoBebkoro minrpumye T.M. JlaHWiiok, sika po3pi3Hsi€ HOPMATUBHUI MO-
MEHT 3aKiHUeHHs TPHBAIOYOTO 3JIOYMHY — Yac BYMHEHHs JisSHHS (II0YaTOK 3JI0YMHHOT
MOBEIHKK) Ta (PaKTUIHUI MOMEHT HOro 3aKkiHYeHHS — (paKTW4HEe NPUIHHEHHS Oe3-
IISUTBHOCTI (3JI0YMHHOI MTOBEAIHKN) 32 BIACHOIO BOJICKO uM Beymeped iid. ([Jus.: Jann-
mok T.M. Bkas. mpaus. — C. 12).

4 us.: STam I1. J{nsinmecs npecTymieHust ¢ MaTepHalibHbIM coctaBoM. K Bonpocy
0 KBaJH(UKAIMU MPECTYIMHOTO YKIOHEHHS OT yIUIaThl Hajuoros // Poccuiickast ocTu-
st — 1999. — Ne 1. — C. 40-42.
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HOCTI 1 aMHICTii IO TPUBAIOYHX 1 TIPOIOBKYBAHHUX 3JOYHHIB» 1 BUXO-
JHTH 13 TOTO, 10 TPUBAIOYUIT 37I0YMH IIOYMHAETHCS 3 MOMEHTY BUMHEH-
Hs1 3JI0YUHHOI i1 (0€3isTbHOCTI) 1 3aKiHYY€EThCS BHACIIOK il CaMOTO
BUHHOTO, CITPSMOBAHUX Ha IPUITMHEHHS 3I04MHY, A00 HACTAHHS TTOIH,
SIKi IEPEIIKOKAIOTh BANHEHHIO 3JI0YUHY .

[IpunrHeHHs (3aKiHYEHHS) TPUBAIOUOTO 3JI0YMHY MOXKITUBE 3 pi3-
HHUX OOCTaBHH, Ha SKi B OCHOBHOMY 3BEpTAalOTh yBary B JIOKTPHHI Ta
cynoBiit mpakrui. Jlani 06cTaBUHU MO>KHA TIOAITATH Ha JB1 TPYIIH:

— TO-TIeplIe, HACTAHHS TaK 3BAHUX a0COJNIOTHUX YH BIiIHOCHHX
KpUMiHAJIBHO-TIPABOBHX TIOIil, TOOTO YMHHHKIB, SKi HE 3aJIeKaTh BiJl
BOJIi 0COOH, 1[0 BYMHAE 37I09HH (00'€KTUBHI PUYHUHN): BTPYYaHHS Op-
TaHiB BJIA/IM, 3aTPUMAaHH 3JI0YHMHIISL, BUKPUTTS OaHIM, CMEPTh OCOOH,
sika OyJa Ha yTpUMaHHI BUHHOTO, 3MiHa 3aKOHOJIaBCTBA TOIIIO;

— To-JpyTe, 1ie (GaKTOpH, IO 3aJIeXkKaTh BiJl BOJII BAHHOTO, KOIU BiH
caM BUMHSE Jii, CIpSAMOBaHI Ha MPHUIIMHEHHS 3J0YMHY (CyO'€KTHBHI
npuuuHK). Hampuxitan, 3HUIIEHHS 30poi, 1110 He3aKOHHO 30epiraracs,
SIBKa 3 MOBUHHOIO, TOIIIO.

Takum 4yrHOM, YacOM MPUIIMHEHHS TPUBAIOUOTO 3JI0YMHY HEOOXil-
HO BB@KAaTH 4ac HACTAaHHS BUILEBKA3aHHUX i 9M MOXii. Y KOKHOMY
BHIIAJIKy TaKHid 3I0YMH TPUBAE HA CTail 3aKiHYEHOTO 3JI04HUHY (TOOTO
KOJIM JiSTHHSI MICTHTh YCi O3HaKW CKIaAy 3JI0YMHY, NepeadadueHoro y
BixmoBimHiK crarti OcobmuBoi yactuan KK) mo dakrtudnoro npumnm-
HEeHHs 3a00poHeHoT ToBeAiHKU. SIK cripaBeumBoO 3a3Ha4yuB [1. SHi, Mo-
MEHT 3aKiHYEeHHsI TPUBAIOYOTO 3JI0YMHY CIIBIIAJA€ 3 MOMEHTOM HOTO
(aKTUYHOTO 3aBEpIICHHS Y 3B SI3KY 3 IPUIMHEHHSIM 3J0YMHHOI JislTb-
HOCTI 32 BOJICFO BUHHOTO 200 BCyrepey iif’.

[Ipu oMy Hi FOPUIUYHUN, HI HAKTHIYHUNA MOMEHTH 3aKiHYCHHS Ta-
KHX 3JI0YHHIB HE € OJHO3HAYHUMHU, 00 BOHU 3QJI€XKATh BiJl CIIEITU(IKH 3J10-
YHHY, 0COOIMBOCTEN 3aKPITUIEHHS HOTO 03HAK Yy KPUMiHAILHOMY 3aKOHI 1
HE € a0COJIFOTHO OJIHAKOBHMH JIJIsI BCIX BH[iB TPHBAOYMX 3JI0UHMHIB’.

IHOA1, TpM TOOPOBITFHOMY IPUTTMTHEHH] TPUBAIOUOTO 3JI0YMHY (TOO-
TO 13 Cy0'€eKTUBHUX MPHUYUH) 0co0a MOke OyTH 3BUTbHEHA BiJl KPHMi-

' Tus.: Coopuuk nocranosienuii [lnenymos Bepxosaux Cynos CCCP u PCOCP
(Poccuiickoit @enepannu) mo yroaoBHeIM fenam. — M., 1995. — C. 5.

2 us.: Suu I1. Bkas. npaus. — C. 42.

3 Jlus.: Kosznos A.IT . Heokonuennoe npecrymienue. Yu. nocooue. — Kpacho-
spck, 1999. — C. 85.
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HaJBHOI BIAMOBITANBHOCTI (TIPO 1€ WAEeThCs, 30KpeMa, B 4. 4 cT. 212,
9.3 ¢cT. 263, 4. 4 cT. 307, 9. 4 c1. 311 ToOmIO). Tak, 3rimHo i3 4. 4 cT. 212
KK oco0a, sika Briepiie BUMHHIIA YXWJICHHS BiJ CIUIATH TOAATKIB 49X
IHIIMX 00OB’SI3KOBUX TUIATEXKIB, 3BUIBHSAETHCS Bifl KPUMiHAIBHOI BiJi-
MOBiAALHOCTI, SIKIIO BOHA JI0 IPUTATHEHHS 10 KPUMIHAIBEHOI BiIIIOBI-
JABHOCTI CIUTAaTHIIA TTOJIATKH YH 300PH, a TAKOK BiIIKOAYBaja IMIKOY,
3aBJaHy JepikaBi IX HECBOEYACHOO CILIATOIO.

3a 4. 3 ct. 263 KK ocoba, sika 10OpOBUTHEHO 37ajla OpraHaM BiIa i
30poto, 00ii0BI puacy abo BUOYXOBI pEUOBHHH, 110 30epiraiucs B Hel
0e3 mepe0aueHOro 3aKOHOM JI03BOJY, TAKOXK 3BIIBHAETHCS BiJl KPUMi-
HAJILHOI BIIIIOBITAJIBHOCTI.

Sk Bkasye O.B. baynin, mijcraBoio 3BUIBHEHHS B IMX BHITJKaX
BUCTYIIA€ TMOCTKPUMiHAJIbHA MMOBEIIHKA OCOOH', sika MoysArae y 100-
POBUIBHOMY TIPHUITMHEHH] TPUBAOYOTO 3JI0YMHY (3JIIOYMHHOTO CTaHY).
OO00B’SI3KOBOI0 03HAKOK) 3a3HAYEHUX ITiJICTaB 3BUTLHEHHS € Yac IpHh-
MMMHEHHSI TPUBAIOYOTO 3JIOUYMHY: a caMe — JI0 MPUTATHEHHS 0co0u 10
KpUMiHAJIBHOI Bi/ITTOBIAAIbHOCTI.

3rigHo 3 pitenHsM KoncrurymniitHoro Cymy y cnipasi Ipo AeryTar-
CbKy HemoTopkaHHicTh No 9-pm Bij 27 xoBTHS 1999 p., npuTsATHEHHS
JI0 KPUMIiHAJIBHOI BiAIOBIJAIBHOCTI K CTalis KPUMiHAIBHOTO Iepe-
CJIiTyBaHHS, TIOYNHAETHCA 3 MOMEHTY IIpe]i sIBIIEHHST 0c00i 00OBUHYBa-
YeHHsI Y BYMHEHHI 3JI0YMHY. [HITUMH CIIOBaMH, JUIS 3BIIBHEHHS OCO-
Ou BiJ KpUMiHAJIBHOI BiAIIOBIAANLHOCTI HEOOXiMHO, MO0 Taka ocoda
3MIACHIIIA TIepeTiueHi BUIIE /il B MOBHOMY 00Cs31 caMe 10 MOMEHTY
npe’ sIBJIeHHs il OOBUHYBAYCHHS Y BAMHEHHI 1[bOTO 3JI0YHHY?.

Tpusarouuti 3104uUH — Ye OOUHUYHUL 3TOYUH, AKUL 3A8HCOU KBANi(DI-
Kyembcsi 3a 00Hieo cmammero (yacmunor cmammi) Ocobnusoi uac-
munu KK. llpu iboMy TpuBaiicTh epedyBaHHS 0COOH B «3JI0YHHHOMY
CTaHi» Ha KBaJi(iKaIlilo TaKoro 3710YHHY HE BIUIMBAE, aIe MOXKE 6yTPI
BpaxoBaHa CyJIOM IIpY NIpU3HAYeHHI ToKapaHH4. Tak, pi3He 3a cyBoplc—
TIO MOKapaHHs HANCBHE 6yzLe TpH3HAYCHE 0co0i, sika JeKibKa POKiB
YXWJISIAcsl B CIUIATH aJiMEHTIB, 1 0C00i, IO BUMHSIIA IIei 3J0YHH
MPOTSTOM JEKIJTBKOX MiCSIIiB’.

' JTus.: Baynin FO.B. 3BisbHeHHS Bif KpuMiHanbHOI BianosigansHOCTI. — K.: ATi-
Ka, 2004. — C. 234.

2 Jlus.: Tam camo. — C. 235

3 Jlus.: baxxanos M.I. Bkas. mpars. — C. 18.
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3.3. BizMe:KyBaHHS TPUBAKYOI0 3J10YUHY
Bi/l CyMi’KHMX NOHSITh Ta OKPeMi NMTAHHS
ioro kBaJigikamii

IrHopyBanHs a00 HEZOCTAaTHE YCBIIOMJICHHS O3HAK TPUBAIOUMX
3JI0YMHIB 1HOZI IPU3BOIUTD JI0 IOMHJIOK, SIKUX IIPUITYCKAEThCS CY10Ba
MpaKTHKA TpU KBamidikarii Takux HisHb. J{OCHTh PO3IOBCIOMKEHOIO
€ TIOMMJIKA, [T0B’3aHa 13 HEIPABUIBHUM BU3HAYCHHSIM KiHLIEBOTO MO-
MEHTY (MOMEHTY 3aKiHUEHHS) TPUBAIOYOT0 3JI0YHHY.

Tak, T'opoaumeHchkuil paitorHni cyn YepkachKkoi 00macTi, 3Bib-
HSI0YH 0CO0Y BiJ] KPUMIiHAJIBHOI BiJIMOBIIaIbHOCTI y 3B'I3KY 3 aKTOM
aMHICTI{, He B35B JI0 yBary, 1O ii 3JI0OYUHHI A1l IPOIOBKYBAIUCH 1 IMiCIIS
HaOyTTs YMHHOCTI 3akoHOM Ykpaiam «lIpo amuictito» Bix 31 TpaBHs
2005 p. Ne 2591-1V.

Sk BuaHO 3 MarepiaiiB crmpasH, [. 0OBHHYBauyBaBCSl y TOMY, LIO
BYHMHUB 3JI041H, niependadennii 4. 1 ct. 263 KK VYkpainu, B nepion gacy
3 mita 2000 poky no 17 mucromana 2005 p.

Binmoingao 1o Bumor crt. 12 3akony Ykpainu «IIpo amHicTito» Bif
31 tpaBHs 2005 p. [ist BOTO 3aKOHY IMOIIMPIOETHCS HA 0Ci0, SKi BAMHU-
JIM 3JI0YMHM IO JHS HaOyTTS HUM YMHHOCTI BKJIIOYHO. 3a3HAYEHUH 3a-
KOH HaOyB unHHOCTI 23 yepBHs 2005 p. OTKe, 3BUTHHSAIOUN BiJl KPHMi-
HaJBHOI BiIMOBiambHOCTI [. y 3B'13Ky 3 aKTOM aMHICTii, Cy/] HE B35IB 710
yBarw, 1o Woro 3JI0YMHHI Aii, SKi MOJSATaIl B HE3aKOHHOMY 30epiraHHi
OOHOBHX IPHITACIB, MPOAOBKYBAIHCSA 1 TICIIT HAOYTTS YNHHOCTI 3aK0-
HoM Ykpainu «llpo ammuicriro» Big 31 tpaBHs 2005 p., a Tomy moso-
KEHHSI [[bOTO 3aKOHY Ha [. He MmommpoThCs .

VY HacTynHi# crpaBi HenpaBWJIbHE BU3HAUYCHHS MOMEHTY 3aKiHUCH-
HSl TPUBAIOYOT0 3JI0YMHY IPU3BEIIO 10 MOMUIIKH [IPU MPU3HAYECHHI MO-
KapaHHSI.

bepauuiBchkuii MichkpaiioHHHIA Cy1 JKUTOMHPCHKOI 00IACTI BHPO-
koM Bijx 16 mmororo 2009 p 3acymuB b. 3a 4. 1 ct. 164 KK Ha omuH pik
uricte MicamiB ooMexenHs Boii. Ha migcrasi 4. 4 ct. 70 KK 1o uporo
MOKapaHHS CyJl YaCTKOBO NPHEAHAB HEBIAOYTy YaCTHHY HMOKapaHHS 3a
roriepetHiM BupokoM Bif 3 sxoBTH: 2008 p., 3a sskum b. Oyio 3acymxe-
HO 3a 4. | ct. 309 KK.

! Jlus.: CynoBa MpakTHKa y KpUMiHAIBHUX cripaBax // KpuMiHanbHE CyIOYMHC-
1BO. —2007. — Bun. 1(3). — C. 17-18.
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b. Oyno BU3HaHO BHHHUM Yy TOMY, IO BiH i3 ceprHs 2007 p. o Tpy-
neHb 2008 p. 311CHO yXWIISBCS BiJl CIUIATH KOINTIB HAa YTPUMAaHHS He-
MOBHOJIITHBOI HOHBKH. IIpokypop y KacauiiiHOMy MOZaHHI HOPYILUB
MUTAHHS PO HENPaBUIIbHE 3aCTOCYBaHHS KPUMIHAJIBHOTO 3aKOHY, MO-
CWJIAIOYHCH Ha Te, 1110 3JI04nH, rependadenni 4. 1 ct. 164 KK e Tpua-
FOUYHM 3JI0YMHOM, SIKUW OyB 3akiHueHuil y rpyani 2008 p., To0TO micis
[IOCTAHOBJICHHS IEPIIOro BUPOKY. ToMy cyx mpu NpU3HAYCHHI MOKa-
paHHs ToBHHEH OyB kepyBarucs He 4. 4 cT. 70 KK, a monoxeHHAMHU
ct. 71 KK.

Korneris cynnis CynoBoi nanartu y KpuMiHaJIbHUX cIpaBax Bepxos-
Horo Cyny YkpaiHu 3a70BOJIbHMJIA KacaliliHe [OJaHHs, 3a3Ha4MBIIIN,
110 HOBUH 3JI0YMH — YXWJICHHS BiJ] CIIJIaTH aJliMEHTIB Ha YTPHMaHHS
aitedd, b. po3novyaB BUMHATH A0 MOCTaHOBIICHHS MEPIIOro BUPOKY i
TPOIOBXKYBAB BIMHATH miciist HOro MOCTAHOBJIEHHS, 1 Toroauiacs, 1o
LeH 37104KH € TpuBarouuid. Buxonsuu i3 3MicTy KpUMiHAIBHOTO 3aKOHY
IIPY 3aCy[KEHHI 0COOM 3a 3JI04YMH, 1110 TPUBAE, a00 3a MPOJOBKYBaHUN
3JI04MH, SIKAH PO3MOYABCS 10 1 MPOAOBKYBABCS IICIS TOCTAHOBJICHHS
MIEPIIIOTO BUPOKY, 32 SIKUM 1151 0ocoba Oyrna 3acy/pKkeHa Ta He Bifoysia mo-
KapaHHs, IPH IPU3HAYCHHI OCTAaTOYHOI'O MOKApaHHs 32 JPYTUM BHPO-
KOM CyJl IOBUHEH KepyBatucs nonoxeHusamu ct. 71 KK.

YTim, 0OTpPYHTOBAHO CKaCyBaBIIIH BUPOK bepIn4iBCHKOTO MiChKpaii-
OHHOTO Cy[y, KoJeris cyauiB BepxosrHoro Cyny y 1iii cripaBi mpuIrycTu-
Jlacsl BIACHOI IOMMJIKH, 3a3HAYMBIIN Y BUCHOBKY YXBaJIH, IO 3JI0YHH,
nepenoavenuit 4. 1 ct. 164 KK € mpomosxyBaHMM, X04a BCS MTOTIEPETHS
apryMEeHTALlisl 110 CIIPaBi HABOMJIACS II[O/I0 TPHBAKOYOTO 3J0YHHY .

s moMMIIKa € TUITOBOYO B CY/IOBiH MPAKTHIII 1 CBITYNTH, IO CYJH HE
3aBKAM PO3PI3HAIOTH TPUBAIOUI Ta TPOIOBKYBAHI 3JI0YHHU 1 T AMIHS-
0T OJJHE MOHSTTS IHIINM?.

VY nmonepenHili po3NISAHYTIN CHpaBi 37104MH, sskuii BUMHUB [. (He3a-
KOHHE 30epiranHs OOHOBHMX MPHIACIB)® CYIOM TakoX OyB BU3HAYCHHI
SIK IpoAOBXKyBaHuil. [IpoTe, BiH € TprUBalOUUM, 1 XapaKTepH3yeThCS 0€3-

! JTus.: BicH. Bepxos. Cyny Ykpaiau. — 2009. — Ne 10. — C. 25.

2 BinbIu AeTanbHO 03HAKH, 1[0 BiAPI3HAIOTH TPUBAOUI Ta MPOIOBKYBAHI 37I0YHHH,
Oy/IyTb PO3MISHYTI y HACTYITHOMY PO3JiNi, MICHs TOCIiIKESHHS MPOIOBKYBAHUX 3710~
YHHIB.

Jus.: CynoBa npakTvka y KpuMiHanbHUX cripaBax // KpuMiHajabHe Cyqo4MHC-
TBO. — 2007. — Bum. 1(3). — C. 17-18.
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MEpPEepBHUM 3IIMCHEHHSM CKJIaay 3aKiHdeHOro 3mo4nHy (4. 1 ct. 263
KK) 3a paxyHOK TpHMBajoro nopyueHHs BCTaHOBJICHOI 3aKOHOM 3a00-
pOHH.

AmHanoriuHoi NOMWJIKM Yy BU3HAYE€HHI BHUIY BYMHECHOTO 3JI0UYHHY
npurtyctuBcst HociBebkuii paiioHHHI ¢y YepHIriBcbkoi 00macTi, SKui
Bu3HaB [I. BUHHUM y TOMY, 11O BiH y Hiv Ha 27 mumHs 2002 p. TNPOHHK-
HYB Ha NPUCAIUOHY JLIsAHKY JI., 3BIAKIIT BUKPaB KOPOOOUKH MaKy, sKi
MICTATE MOPGIH Ta KOCTH i HaleKaTh 10 HAPKOTHYHUX 3aCOOIB, AKi
30epiras 0e3 MeTH 30yTy 3a MiCLIeM IPOKUBAHHS Ta SIKi BUIyYHUB JIiJIb-
HuyHAN 1HCTIeKTOop 30 syumHs 2002 p.

VY BupoKy cyxny OyJo 3a3Hau€HO, 1110, OCKUIBKH B LIbOMY BHIAAKY
3aCyUKEHUH BUYMHUB HE OKpPEMi 3JIOYMHHU LIOIO0 Pi3HUX HAPKOTHUHHUX
3ac00iB, a OUH 1P0oO0scysarull (TIIKPECICHO aBT.) 3JI0YHH, a caMe:
BUKpaJICHHS HAPKOTUYHOTO 3ac00y 3 HACTYITHUM HOTo 30epirantsM 0e3
MeTH 30yTy, Horo it ciix kBamidikysaru 3a 4. 1 ¢t. 309 KK'.

I3 HasgBHICTIO TPWBAIOYOTO 3JIOUMHY ITOB’s3aHi MEBHI MPaBOBi Ha-
CIILIKH.

30KpeMa, CTPOKH JaBHOCTI MPUTSATHEHHS 0COOM 0 KPUMiHAJIBHOI
BiamoBimaasHOCTI (cT. 49 KK) 3a Taki 3710YMHH ITOYNHAIOTH CILIMBATH
(BimpaxoByBarucs) JHIIE IICIs MPUITMHEHHS] TPUBAIOYOTO 3II0YUHY 3
TUX 494 iHMHX migcTaB. [lomokeHHs mpo 3BOPOTHY JIit0 OLIBII M'SKOTO
3akony (cT. 5 KK) 3acTOCOBYIOTBCS 0 TPUBAIOUMX 3JI0YMHIB JIUILE B
TOMY BHUIIAJIKY, SIKIIO BOHH OyJIM NPUIIMHEH] 1O HAOpaHHS LM 3aKOHOM
9iHHOCTI. 3actocyBaHHs amHicTii (cT. 86 KK) He po3noBcromKyeThes
Ha TPUBAIOYWH 3II0YUH, SKIIO BiH OyB 3aKiHYeHHI (200 MPUITHHEHWIA)
Ticis BUAaHHA 3aKOHY PO aMHICTIIO (HEe3BaXKAIOUW Ha Te, IO PO3IIO-
YaBCs LeW 3J7I04YMH 0 BUJAAHHS BiamoBigHoro 3akoHy)’. Ock YoMy B
nporieci kBasi(hikailii BYNHEHOTO JTisTHHS Ba)KJIMBO BU3HAYWTH YU TIPH-
TaMaHHI HOMY O3HaKU TPUBAIOYOTO 3JI0UHHY.

! Jlus.: BicH. Bepxos. Cyny Ykpainu. — 2004, — Ne 4. — C. 25.
2 JToKJIa/HO Ii MUTaHHS PO3IAAaroThes y Po3aiii 7 moHorpadii.
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Po3znaia 4.
ITPOJIOBKYBAHUM 3JIOUNH

4.1. HaykoBi migxoam 10 BU3HA4YEHHS
MOHATTS MPOIOBKYBAHOIO 3J10YHHY

[ToHATTS MPOOOBXKYBAHOTO 3JI0YMHY OyJO 3amo3u4eHo i3 €Bponu
POCIMCBKUM JOPEBONIOMIMHAM KPUMiHAIBHAM IPABOM i IIUPOKO BH-
KOPUCTOBYBAJIOCh TEOPI€IO 1 CYIOBOO MTPpaKkTHKOK0. B YioxkenHi 1845 p.
MIPOIOBXKYBaHI 3JI0YMHU HA3MBAJIHMCh «IIOHOBIIIOBAHOIO 3JI0YMHHOIO
IisutbHICTIO», a YpspoBuit CeHar B 1892 porri, MocTaHOBISAIOUN Pi-
LIEHHS 3 KOHKPETHOI CIIPaBH, 1aB TPAKTOBKY LIOTO IOHSTTSI, SIK TAKOTO
JISTHHS T1JICYTHOTO, «II0 € PE3yJIbTaTOM OIHOIO i TOr0 CaMoro Hamipy,
CHPSIMOBAHE 10 OAHOI METH, 1110 JOCSITAETHCS OJHUM 1 THM e CII0CO-
O0M, 1 CKJIa/Ia€ OIUH TPOJOBKYBAHHI 3II0UMH .

[Ipubnu3HO Take came BU3HAUYEHHS MiCTHIIA 1 HayKa KPUMiHAJIHLHOTO
mpaBa TuX 4aciB. 3okpeMa, M.C. TaranneB 3a3Ha4aB, IO «IJIsT TIOHST-
TSl IPOAOBKYBAHOTO 3JIOYMHY HEOOXiHO, 00 BCi JISTHHS ITiJCYTHOTO
OyJI BTUICHHSIM OHOTO ¥ TOTO Camoro 3JI0YMHHOTO HaMipy, a €IHICTh
Pi3HHX O0'€KTMBHHX YMOB: 00'€KTa, 4acy, MICIIs Ta Croco0y Aii, MOXe
CIYT'YBaTH TUIBKH J0Ka30M €THOCTI HAMIpy»?.

M. . CepreeBcbKuii BBaXkaB, L0 IPOAOBKYBAHUM 3JI0UYUH € HU3KOIO
aKTiB, 3 KOTPUX KOXKEH, B3ATHI OKPEMO, MICTUTh Y cOOi MOBHUI CKIIa]]
3JI0YMHHOTO AISTHHS 1 MOXKE PO3IVISLIATUCH SIK 3aKiHUEHA /s, OHAK BU3-
HAETHCS OJTHUM 3JIOYMHHUM JIISTHHSM 1 IHKPUMIHYETHCS SIK TaKe, a He SIK
CYKYIHICTb 3JIOYMHHHUX JisiHb. SIK npukiax takoro 3nmounHy M.JI. Cep-
TEEBCHKHIA HABOAWTH IOJCHHE BUKPAJICHHS 13 0COOMCTOI OibmioTekn
10 OJHIN KHU31.

B. CnacoBuu Ha3uBaB Taki 0O3HaKU MPOIOBKYBAHOTO 3JI0UMHY, SIK:
a) 6araro4nceNnbHICTh 3JIOYMHHUX JIiif; 0) KOXKHA OKpema Jist Mae OyTu

! Tus.: Kypc yromnossoro npasa. O6muias yacte. — T. 1 / TTox pexn. H.@. Kysuemno-
Boit, .M. Tsxxosoii. — C. 505.

2 JTus.: Taranues H.C. Kypc pycckoro yronossoro npasa. Yacts o0mmast. Kaura 1.
— Yyenue o npecryiuieHud. — Beim. 2. — CII0., 1878. — C. 263.

3 Jus.: Cepreesckuii H.JI. Pycckoe yronosHoe npago: nocodue k jgexkuusm. O0-
mas yacte. — CI10, 1915. — C. 232
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3JI0YMHOM YH 3aMaxOM Ha HbOTO; B) Wi Jil MaroTh 6yTI/I O,I[HOpl,Z[HI/IMI/I
HAIIC)KATH JI0 OJIHOTO 3/I0YHHY 1 IOPYIIyBaTH OAMH 1 TOH k€ KPUMiHaJIb-
HUH 3aK0H; T') BC1 3JI0YMHHI TiSTHHS MOXKYTh 6yTI/I BiJJHECEHI Ha paxyHOK
OZIHOTO 3JI0YNHHOTO HaMlpy i PO3IIISIATHCS SIK HOro 3aificHeHHs .

Bonnouac y HayLu ICHYBaJIM 1 MPOTHJICKHI TYMKH, aBTOPU SKHUX
3arnepedyBaim HaBiTh ICHyBaHHSI IPOJIOBXKYBAHOTO 3JI0YMHY, BBaXKa-
09 HOTO BHUAOM cyKynHOCTl Tak, O.®. KicTsakiBCbKUH nuUcaB, 110
710 BHIIB cyKynHocn 3JI0YMHIB HAJIEKaTh: a) i/1eanbHa; 0) pearnbHa;
i B) mponoBxyBanuii 3i0urn’. A.A. ITiOHTKOBCBKHIA (0aThKO) 3aiiMaB
MPOMIKHY IMO3HULII0, CTBEPKYIOUH, 110 B OJHUX BUIAIKaX IPOIOB-
KYBAaHUH 3JI0YMH € BHJOM CKJIQJHOTO OJUHMYHOIO 3JI0YMHY, & B iH-
IUX — PI3HOBHUJOM CYKYITHOCTI 3704mHIB. [Ipn 1iboMy BiH BKa3yBaB,
IO AyMKa, 3TiHO 3 SIKOIO MPOJOBXKYBaHAa 3JI0YMHHA AISUIBHICTD € cIie-
[iaJJbHUM BUTIQJIKOM CYKYITHOCTI 3JI0UYHHIB «OUTBII MPaBUIbHA, O1TBII
HaONWKeHa 10 ICTUHM, OIBII BIATOBiNA€ MPHPOJI MPOIOBKYBAHOT
3JIOYMHHOI TiSTTBHOCTI .

VY pagsHCbKOMY KPUMIHAJBHOMY IIPaBi MOHATTS HPOJOBXKYBAHO-
TO 3JI0YMHY OyJI0 3aKpilIeHO BXKe B 3rajyBaHiil TyT moctaHoBi [lie-
HyMy BepxoBHoro Cyz[y CPCP Bix 4 6epe3ns 1929 p. «Ilpo ymoBu
BaCTOC}’BaHHH JaBHOCTI 1 aMHICTil 10 TPUBAKOUHX i TPOIOBIKYBAHIX
3nounHiB»?. OfHak juie 3 cepenHu 40-X POKiB MUHYJIOTO CTOJITTS
CIIOCTEPIraeTbcsi MOCWIICHHSI LIKABOCTI A0 IOCIHiJKEHHS BKa3aHOIO
MMUTaHHS HAyKOK KpuUMiHaibHOTO mpaBa. Ha mymxy A.M. Pimemntoka,
L0 TEH/CHIIII0 MOKHA MOSICHUTH HU3KOIO MPUYMH: 3 OJHOTO OOKY, Lie
3aKpIIJICHHS B HOpMaxX KPUMIHAJIBLHOTO 3aKOHY KBali(hiKyIOUUX O3HAK
(TIOBTOPHOCTI, HEOJHOPA30BOCTI), SIKUX MailKe HE iCHYBaJlO B 3aKOHO-
naBcTBi 20-30-X poKiB, a 3 iIHIIOTO, — BCE O1IIBIII IMUPOKUM 3aCTOCYBaH-

Jus.: CnacoBnu B. YueOnuk yromosroro npasa. T.1. — Bem.1. — CII6, 1863.
-C.297.

2 Tus.: Kuctsikockuii A.D. DiieMeHTapHbIH y4eOHHK OOIIEro YTOJIOBHOTO MpaBa
C MOAPOOHBIM U3JIOKEHHEM Hayall PyCCKOTO YTOJIOBHOTO 3aKOHOAATENbCTBA. YacTh 00-
mas / 3-e u3x. — K., 1891. — C. 593.

Jus.: [TnonTroBckuid A.A. (oten) YromoBHoe mpao. ([Tocobue k Jekiusim).
Yacte obmast. Bei. 2. — Kazans, 1916. — C. 188.

4 Tak. H.®. Ky3HenoBa CripaBeuinBo, HA HAII MOMISA, BBAKAE, 10 MOHSATTS MPO-
JIOBKYBAHOTO 3JI0YMHY BIAJI0 PO3pOOJIeHE MPaKTHKOK Ta Teopieto me y 20-Ti poku
MMHYJIOTO CTOJITTS, i 3 TUX IMip BOHO 3 HEBEJIMKUMHU MOAN(IKALISIMI YBIHIIIO y HU3KY
KK kpaia CH/I. ([uB.: Ky3nernosa H.®. Bxka3. nparst. — C. 312).
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HSM TaKUX KBaTi(PIKYFOYMX O3HAK, SIK BETUKHN 1 OCOOIMBO BEIIMKHI
PO3Mip PO3KpaIaHb'.

Sk 6a4MMO, OHSATTS IPOLOBKYBAHOTO 3JI0YMHY BUSBHIOCS TUM 3a-
co0OoM, 3a JIOTIOMOTOI0 SIKOTO MO)KHA OyJI0 BUPIIIUTH MPOOJIEMH CITiB-
BiJIHOIIIEHHS 1 pO3MEKYBaHHS BUIII€3a3HAYSHUX KBTI (DIKYIOUHX O3HAK,
Jaty OiTbII TOYHY KBami(iKkallito BAMHEHOTO, MPU3HAYATH TIOKapaHHA,
10 € aJIeKBaTHUM CYCITUTbHIH HEOE3MEeYHOCTI 37I04HHY.

V Toii ke "ac y cyyacHiil Haylli KpUMiHAJIBLHOTO IIPaBa HEMA€E OAHO-
CTalHOCTI IIPH BU3HAYEHHI 3MICTY LIbOTO HOHSTTS Ta HOTrO O3HAK.

M.I. Baxanos, B.Il. MankoB miJi MpoAOBKYBaHUM 3JI0Y4HHOM PO-
3yMIIOTh 3JIOYHMH, IO CKJIAJA€ThCS 13 HU3KU TOTOXKHMX 3JIOYMHHHX
IIisTHB, SIKi CIIPSIMOBAHI JI0 CIUIBHOT METH 1 YTBOPIOIOTH B IUIOMY €1IH-
Huii 3mounn’. Ha gymxy Maskosa B.I1., 0COOIMBICTIO TaKUX TisIHB € T€,
110 BOHU BUMHSIOTHCS HE O€3MEepepBHUMM, a MIOHOBIIOBAHMUMHU B 4Yaci
JisIMH, KOXKHA 3 SIKUX HE Ma€ XapakTepy CaMOCTIMHOrO 3JI04MHY, a €
€TaroM 3/iiiCHEHHS OJHOTO if TOr0 CaMOoro 3JI0YMHHOTO JisIHHS’.

I1L.K. KpuBomiein Bkazye, 1o npoIoOBKyBaHUN 3JI0YWH € CYKYITHIC-
TIO (JIBOX YH OLTBIIIE) FOPUIMYHO TOTOKHUX MPABOTIOPYIIEHb, K1 TIOCS-
ratoTh Ha 00’ €KT, KOHKPETU30BaHUM MPEAMETOM 1 MicLieM iX BUNHEHHS,
MPUYIOMY KOXHHH 13 UX €JIEMEHTIB, B3SITHH OKPEMO, HE YTBOPIOE ca-
MOCTIHHOTO 37I04HHY".

A.M. Pumentok 3a3Hauae, 110 NPOAOBKYBAHUM CIIiJi BBRXKATH 3J10-
YHH, SIKUH CKJIaIA€eThCs 13 HU3KM TOTOXKHUX HiSIHb, 1110 [IPEACTABIAIOTH
cO00F0 pealtizalio €IMHOTO YMHUCITY BUHHOTO 1 HACIHIJKU SKUX € €/IH-
HHUM 3JIOYMHHHUM pe3ynbsrarom’. Ha qyMKy mboro aBTopa, mpooBxKyBa-
HUMU MOXYTb OyTH TLTBKH MaiHOBI 3JI0YMHH, SIKi MAIOTh CBOIM TIpe-
METOM PI3HOTO POy MarepialibHi O1ara, ado B IKOCTI Pe3yNIbTaTy SKHX
BHUHHKA€E LIKOJA BAPTICHOTO (II0 BUPAXOBYETHCS B I'POLIOBUX CyMax)

! JTus. : Pumemnrok A.H. Bkas. npams. — C. 15.

2 Jlu.: BaxxanoB M.U. Bkas. nparist. — C.18; Mankos B.I1. Bkas. nparst. — C. 19.
Take came BU3HAYCHHs HaaaBaiocs B moctaHoBi [Inenymy BepxosHoro Cymy CPCP
Bix 4 Gepe3ns 1929 p. «IIpo ymoBH 3acTOCYBaHHS TaBHOCTI 1 aMHICTIT 10 TPUBAIOUNX
Ta MPOJOBKYBAHHUX 3JIOUMHIBY.

> Jlus.: Manxos B.II. Bka3. npaus. — C. 19.

4 Jus.: Kpuomenn I1.K. TakTuka NMPUMEHEHHs YTOJIOBHOTO 3aKOHOATEIbC-
TBa 10 JieJIaM O IpojoibkaeMbix npectymienusx. — Kues: KBIL MBI CCCP, 1990.
-C.6l.

5 Jlus.: Pumentok A.M. Bxkas. npais. — C. 18.
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xapakrepy. [HIIi 37104MHE He MOXYTh OyTH BHU3HAHI IIPOIOBKYBaHUMHU
Yyepe3 HEeCYMICHICTh, HEMOXJIMBICTh CKJIaJJaHHS HACIIJIKIB OKPEMHX
niii. OdueBHIHO Taka TOUKa 30py B A.M. Pumientoka ckianacs Iij| BIDTH-
BoM Teopii A.A. [liOHTKOBCHKOTO MPO «EIWHUHN 3TOYMHHUN HACIIIOK»
Y 3JI04MHAX JAHOTO BHIY.

Baskaemo, 1o 3anpornoHoBanuii A.M. Pumentokom miixia icToTHO
3BY)KY€ MEXI IPOIOBKYBAHOTO 3JI04MHY. AJI)KE HE BUKIIUKA€E CyMHIBY,
IO MIPOIOBXKYBAaHUMHU MOXYTh BU3HABATUCh HE TUIbKHU 3JI0YMHU 3 Ma-
TepiaJlbHUM CKJanoM, a i 3 ¢opmansHuM. Hapasi cynoBa mpakTuka
Ha piBHI BepxoBHoro Cyny YkpaiHun BU3HA€ MOMIIUBICTb MPOLOBXKY-
BAaHOTO 3IBAJTYBAaHHS, Xa0apHULITBA, XYJIIraHCTBA, BUMAraHHs TOLLIO.
A TOMY TOBOPHUTH TIPO 0OOB'SI3KOBUI €IMHHIA HACIIIOK Y TIPOJIOBKYBa-
HOMY 3JI0YMHI HaBpsIJ YU NPaBUIILHO.

3.A. He3namoBa npogoBXyBaHUM Ha3WMBA€ 3JI0YMH, IO CKIa-
JNAETHCS 13 HU3KHA IOPUAUYHO TOTOKHHX JisiHb (il 4m Oe3/isib-
HOCTI), 110 BUUHAIOTHCS, SIK IPABUIIO, Yepe3 HE3HAYHHUM MPOMIKOK
qacy, B OJHIN 1 Till camiii 0OcTaHOBII, 1 00’ € JTHAHUX €THICTIO YMHC-
ay'. Llg aBTOpKa, HABMAKH, BIIEBHEHA, 10 MPOJOBKYBAHMUIL 3/104HH
€ 0COOJIMBOIO KOMIIJIEKCHOIO (popMOIo AK MPOCTHUX, TAaK 1 CKIAIHUX
3JI0YHHIB, @ TOMY HPaKTUYHO BCSKUN 3JI04MH MOXe OyTH IpPOIOB-
xyBaHuM. Ha ii gymKy, BUpIIIUTH NUTAHHS PO TE, YU € €Mi301U
TOTOXXHUX IisIHb €JUHUM 3JI0YMHOM YU CAMOCTIHHHMHM 3JI0UHHAMHU,
IO YTBOPIOIOTH HEOJHOKPATHICTb, CHPOMOXHI TINBKH IPaBOOXO-
POHHI OpTaHM Ha ITi/ICTaBi aHaIi3y BCiX O3HAK 3JI04YMHIB. BoueBu b,
IO 3a TaKOro MiJXOIy MEXI MPOJOBKYBAHOTO 3JI0YMHY HEBUIIPAB-
JaHo po3luuplooThea. Hanpukmnan, Hi B skoMy pasi He MOXYTb OyTH
MPOJIOBXKYBAaHUMH 3JI0YMHAMH PO30ild, rpabik, YrOH MOBITPSHOTO
CcydaHa Ta 0araTo iHIIHX JisHb — 1€ BHUILIUBAE i3 OCOOIMBUX O3HAK
LUX 3JI0YMHIB: MOCSATAaTH Ha X 00’ €KTH MOXKHA TIIBKH OIHOAKTHOIO
3JIOYWHHOIO JI€H0.

3ycTpivaroThCs B JiTEparypi AYMKH, SKi B3arali 3alepedyroTh ic-
HyBaHHS MPOJIOBXKYBaHUX 310unHiB. Tak, O.M. fkoBmneB Ta I A. KpH—
rep BKa3syBall, L0 32 CBOEIO CYTHICTIO MPOAOBXKYBaHUH 37I0YMH Hi-
YUM HE BiAPI3HSETHCS BiJ 3JI0YMHIB, 10 BU3HAIOTHCS MOBTOPHHUMH,
1 OCKINIBKM MPOAOBXKYBAaHUH 3JI0YMH CKJIATAETHCS 13 OKPEMUX [isiHb,

! JTus.: YronosHoe npaBo. O6mas yacts. YueOHuk s By30s / [Tox pen. 1.41. Ko-
3aueHko, 3.A. Hesnamosoii. — M.: Hopma-undpa, 1999. — C. 292.
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LI0 MICTSTh O3HAKH OJHOTO W TOTO CaMOro CKJIaay 3JI0YHMHY, TO BiH
MOKe 1 IOBHHEH 3 IUX IiJICTaB PO3MIISLAATHCS SK IIOBTOPHICTH'. BBa-
KAaeMO, 110 B HaBEACHIN TOULi 30py OYEBHIHHUM € 3MILIyBaHHS JIBOX
PI3HOPIBHEBUX MOHATH: MHOXXUHHOCTI 3JI0YMHIB 1 OMHUYHOTO 3JI0-
YHHY, 5K 1i CTPYKTYpHOTO elleMeHTy. Uepes Le MpomaoBXKyBaHUH 3710-
YMH HE MOKE OJJHOUYACHO PO3MISAATUCS 1 SIK OMMHUYHE TisHHS, 1 4K 1X
MHOXXHHHICTb.

Sk yxe HaroJIomyBajloCs, CyAOBa HpPaKTHUKa TaKOX IIMPOKO
BUKOPHUCTOBYE MOHSTTS NPOAOBXKYBaHOTO 3j04uHYy. Hampukinag,
[Inerym BepxoBHoro Cyny Ykpainu B mocTaHOBI BiJ 6 JqucTomnana
2009 p. Ne 10 «IIpo cynoBy mpakTUKy y cpaBax Ipo 3JI0YMHU IPO-
TH BiacHocTi» (1. 20) po3'siCHUB, L0 «HEOJHOPA30BE HE3aKOHHE
BHJIYUCHHS Yy>KOTO MaiiHa YU 3aBOJIOAIHHS HUM, IO CKJIAAa€ThCs 13
TOTOXXKHMX AisiHb, SIKi MAlOTh 3arajbHy METY Ta i3 caMoro Modarky
OXOIUTIOIOTHCS] €AMHUM 3JOYMHHUM HaMipoOM Ha 3aBOJIOAIHHS KOH-
KPETHUM MaWHOM, CIiJ pO3MJIAIaTH SIK OJUH NMPOJOBXKYBaHUI 3710-
YHH»?,

VY nocranosi [Inenymy BepxoBroro Cymy VYkpainu Big 30 TpaBHS
2008 p. Ne 5 «IIpo cynoBy mpakTHKy y cIpaBax MpO 3J0YMHH MPOTH
cTareBoi cBOOOIM Ta CTAaTeBOI HEAOTOPKAHOCTI ocoOm» (Im. 7) 3a3Ha-
Ya€eThCs], 10 «3IBAITYBAHHS a00 HACUIIbHUIIBKE 33aJJ0BOJICHHS CTATEeBO1
MPUCTPACTI HENPUPOIHUM CIIOCOOOM HE MOXKE BBKATHCS BUNHEHUM
MIOBTOPHO, SIKILO BUHHA 0c00a, IiI0UH 3 €IMHUM 3JI0YMHHUM HaMipoM,
0e3 mepepBu ab0 Oe3 3HAUHOI MepepBHU y Yaci, BUMHMIIA JIBA YK OLIbIIE
HACWJIBHUIIPKUAX MPHUPOIHHUX CTATEBHUX aKTiB a00 /[Ba Y OiIbIIe aKTiB
HAaCHJILHULIBKOTO 3aJ0BOJICHHS CTaTeBOi HPUCTPACTi HENPHUPOAHUM

! Jlus.: SIxoBneB A.M. Bkas. npaust. — C. 32-—33; Kpurep I.A. Bops6a ¢ xuieHu-
SIMH COIIMATMCTHYECKOTo uMytecTsa. — M.: IOpun. nut., 1965. — C. 211-212.

2 Jue.: Bicu. Bepxos. Cyny Vkpainu. — 2009. — Ne 12. — C. 13. Paniure, komu
MpaKkTUKa KopucTyBasacs nmocraHoBoro Ilnenymy Bepxosnoro Cyny CPCP «Ilpo cy-
JIOBY NPAKTHKY y CIIpaBax Mpo PO3KpajaHHs JAEPKaBHOIO i TPOMaJICHKOTO MaiHay» BiJ
11 numas 1972 p. (31 3minamu Big 21 BepecHs 1977 p.), y Hilt Oyno copmynboBaHe
TIOHSTTS IIPOJIOBKYBAHOTO 3JI0YHMHY IIOJI0 NOCSTaHb Ha BIACHICTB SIK «HEOJHOPA30BOTO
HE3aKOHHOTO OE€30ITATHOTO BHUTYUCHHS MaliHa, 1[0 CKJIAJA€ThCS 13 HU3KH TOTOXKHUX
3JI0YMHHHX JisIHb, SIKI MAIOTh CIIIJIbHY METY HE3aKOHHOTO 3aBOJIOIIHHS IEPKABHUM a00
IPOMaJICEKMM MaifHOM, OXOILTIOIOThCS €IMHUM YMHCIIOM BUHHOTO 1y CBOTH CyKyIHOCTI
cKiIanaoTh oauH 3nounny. ([lus.: CoopHuk nocraHosinenuit [InenymoB BepxoBHBIX
CynoB CCCP u PCOCP. - C. 80).
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CIIOCOOOM 3 OJTHIEIO 1 TIEFO XK MOTEPILIIOI 0c0000, TOOTO 32 HASIBHOCTI
O3HAaK MPOJIOBKYBAHOTO 37I0UUHY» .

VY mocranosi [Inenymy BepxoBaoro Cymy Bix 8 xoBtHS 2004 p.
Ne 15 «llpo nmesiki muTaHHS 3aCTOCYBaHHS 3aKOHO/ABCTBA PO Bij-
MOBIIANIbHICTh 332 YXWIJIEHHS BiJ CIUIATH TOAATKIB, 300piB, IHIIMX
00OB'SI3KOBHX TIATEXKiB» (11.12) HAroJOUIyeThCH: «BUMHEHI B Pi3HUUI
Yac JIisTHHS, 10 MOJIATAIN B YXWJICHHI BiJl CIUIATH Pi3HUX BB ITOJAT-
KiB, 300piB, IHIINX 00OB'I3KOBHX TIATEXKIB 200 CIUIATI IX Y HETIOBHOMY
00cs131, HEOOXiAHO KBaTi(hiKyBaTH 3aJI€KHO BiJl HASIBHOCTI YH BiJICYT-
HOCTI B HUX 03HAaK €JIMHOTO MPOIOBKYBAHOTO 3JI0YHHY.

SIKII0 1i AiSTHHS OXOTUTIOBAJIMCH €TMHAM YMHUCIIOM (TOOTO MaB Miciie
MIPOJIOBKYBAaHHH 3JI0YMH — @6/1.) — HE CIUIa4yBaTH TIEBHI BUJIN TTOJIATKIB,
300piB, IHIIIMX 000B’ I3KOBUX TLIATEXKIB, PO3MIp KOIITIB, 10 HE HaIIHILTH
10 OFOIDKETIB UM JIEPKABHUX LLTHOBUX (DOHJIB, MOTPIOHO OOUHMCITIOBA-
TH BHUXOJISTYM 13 3arajibHOI HECIUTaueHOl CyMH 1 3aJIeXHO BiJl il po3mipy
KBaJTihiKyBaTH BUMHEHE 3a BiAMOBIIHOO 4acTHHOIO CT. 212 KK»?.

DaKkTHYHO PO HASBHICTH MPOJOBKYBAHOTO 3JIOYMHY WIETHCS 1 B
noctanoBi [Inerymy BepxoBrnoro Cyny Ykpainu Big 26 kBitast 2002 p.
Ne 5 «IIpo cynoBy mpakTHKy y cIipaBax Mpo XaOapHHIITBO», B 1. 14
SIKOT 3a3Ha4eHO: «SIKIo yMHUCeN CITy>kKOOBOI OCOOM TpH Ofep KaHHI
JEKITbKOX XabapiB OyB CHpsMOBaHHMI Ha 30aradyeHHs y BEJIUKHX YU
0COOJTMBO BEJIMKUX PO3Mipax (HalpHKIAJ, y BHITAJKaX CHUCTEMaTH4-
HOTO OJlep>KaHHs Xa0apiB Ha MiACTaBi Tak 3BaHUX TakCc abo MoOOpiB,
JaHWHH, TOIIO), TO 11 Aii TpeOa pO3IiHIOBATH SK OMH 3JIOUWH 1 32JICKHO
BiJl (paKTHYHO OfIepP’KaHOTO KBAMIiKyBaTH 3a BIAMOBIIHOI YACTHHOIO
crarti 368 KK»?.

Taxum 9yrHOM, Hapasi Hi B KOTO HEe BUKIIMKAE CYMHIBIB, IO TIOHATTS
MIPOIOBKYBAHOTO 3JI0YHMHY € MOTPIOHUM 1 BUTIPABIaHUM HE JIHIIE 3 Te-
OPETHYHOI, a i 3 CyTO MPAKTUIHOI TOYKHU 30DYy.

' uB.: Kpuminanbauii kogeke Yipainu. [Ipaktika cyaiB YKpaiHu 3 KpEMiHAIb-
HuX crpas, 2007-2008 / yknan.: B.B. Cramuc, B.1. Trotrorin; 3a 3ar. pea. B.B. Craiu-
ca. — K.: FOpinkom Iurep, 2009. — C. 266-267.

2 Jue.: BicH. Bepxos. Cyny Vkpainu. — 2004. — Ne 11. — C. 10. Takwuii mizgxiz
CyIOBOT MPAKTHKH € e OJHUM ITiATBEPIHKCHHSIM TOTO, 1[0 OIWH 1 TOH caMHil 37I04UH
(ct. 212 KK) y onHUX BUMagKax MOXKE BUYMHATHCS SIK TPUBAIOUMH, a B 1HIIUX - SK MIPO-
JIOBXKYBaHUIL; 1 11€ OB’ s13aHe He 13 3akoHoxaBuor0 KoHcTpykiieto ct.212 KK, a 3 oco6-

JIMBOCTSIMH 3JI0YMHHOI IIOBEAIHKY Cy0’ €KTa.
3 JTus.: Bicu. Bepxos. Cyny Ykpainu. —2002. — Ne 3. — Briazgka. — C. 12-13.
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lonoBHUM comiadbHUM (AKTOPOM, SIKUH OOYMOBIIOE iCHYBaHHS
MTPOIOBKYBAHOTO 3JIOUYMHY € OCOOIMBOCTI 3I0YMHHOT TOBEIHKH OCOOH,
«MOKJIMBICTh JIFOMVUHHA BYMHSTH aHAIOTIYHI YMUCHI 3JIOUYMHHI JisTHHS,
00'eTHaHI €HICTIO MOTHBAIIIi, 3aTaJFHOI0 METOFO 1 TICHUM BHYTPIIIHIM
3B'13KOM» . SIK MPaBHIIO, €IHICTH IPOIOBKYBAHOTO [isIHHS BU3HAYAETH-
Csl THMHU 3aBJIaHHSIMH, SIKi 1Tepe]] COO0r0 CTaBUTh 0cola. SIKIo 3aBaaHHs
CKJIaJTHE, 1 171l HOTO BHUPIIIEHHSI Cy0’ €KT BUMHIOE IEKIJTbKa CAaMOCTIHHIX
AKTIB 30BHINIHBOI MTOBEIHKY, SIKi 00’ €JHAHI €IMHUM HaMipOM, TO KOX-
HUH 3 TaKWX aKTiB HE Ma€ CaMOCTIIHOTO IPaBOBOTO 3HAYEHHS, a PO3-
IJSIIAETHCS SIK eTarl, oTeparlis, 3aci0, croci0 pearizarii KiHIIeBOi METH.
Bapto norogurucs i3 nymkoro A.M. Opa3nypaneBa, o «IpoAoBKYyBa-
Ha 3JI0YMHHA JISUTBHICTh € CBOEPIAHOIO (POPMOFO JMHAMIYHOT Ta TaKofi,
0 PO3BHUBAETHCA, MISUTBHOCTI JIFOAMHHU, XapaKTEPHOK OCOOIHBICTIO
SIKOT € 3/IaTHICTh MPOTPECYBaTH B MaCITa0aX IIKOAM, IO CIPUIHHSETh-
cst 00’ exTy. Slkuii Ou 3II0YMH He BUMHSBCS y (hOpMi ITPOIOBKYBaHO] 3710~
YUHHOI AISUTFHOCTI, HOTO KiHIIEBUH Pe3yNIbTaT HIKOJIHM HE B 3MO31 3aJIH-
IIATUCST TOTOKHUM PE3YJIbTaTy OKPEMO B3SITOTO 3JI0YHHHOTO aKTy» .

OTxe, MiJICTAaBOKO U BUAUICHHS MPOJOBKYBAaHHUX 3JIOYMHIB, TaK
camo, SIK 1 TPUBAIOUUX, B SIKOCTI OKPEMUX BH/IIB OJMHUYHUX 3JIOUUHIB,
€ MEXaHI3M 3JIOYMHHOI JISJILHOCTI, IICUXOJOTTYHUN 3MICT 3JI0YMHIB, a
HE KOHCTPYKTHBHI 0COOJHMBOCTI IXHIX CKIIAIIB.

3 oISy Ha BHKIIAZICHE, HAaBPSJl Y1 MOYKHA TTOTOJIUTHCS 13 JTyMKOIO,
10 iCHYBaHHS MPOIOBXKYBaHUX 3JI0YMHIB OOYMOBIIOETHCS IXHBOO 3a-
KOHOJIaBYOIO KOHCTPYKIliero. Ha 11e Bka3yroTs, 30kpema, O.M.SIkoBies,
A.A. IlionTroBchkwif, B.®. /IboMuH Ta AesKi iHIII aBTOPH, SIKi BBaXxa-
I0Th, IO 00'€/THAHHS OKPEMUX 3JIIOYMHHUX JisTHb B €IMHUH TIPOJIOBXKY-
BaHUWH 3JI0YWH MOXKE Bi0OyBaTHCS BUXOMISTYH 13 O€3M0CepeIHhOT BKa3iB-
KU MPO T€ B KPHUMIHAJIBHOMY 3aKoHi’. 3a3HaunMo, 1m0 B ynHHOMY KK

! JTus.: 3enunckuii A.@. TToHsTHE «TIpeCTyHAst AATETLHOCTEY // COB. TOC-BO H
mpaBo. — 1978. —Ne 10. — C. 100.

2 us.: OpasnaypasieB A.M. Bkas.mpaus. — C. 48.

3 JTus. Hanp., Jlemun B.®. Bkas. npars. — C. 23. ML1. biayMm Takok BBaxKae, 1o y
MIeBHUX BUITA/IKaX KOHCTPYKIIisl KpUMIHAIEHOTO 3aKOHY IIPUITyCKa€ IPOJOBKYBAHUH 3710-
YHH SIK OAHY 3 (OpM peaizamnii €IMHOro 310unHy. [IpoTe HaBps I Y1 MOKHA TTOTOAUTHUCS
i3 1 KaTeTOPUYHUM TBEPIKEHHSM, IO OYyIb-SKUI MPOCTUH OJMHUYHUI 3JI0YUH, SKUH
MOe OyTH peasli3oBaHUM 110 YaCTHHAX, € IPOJOBKYBaHNUM 3104uHOM. ([uB.: brym M.U.
[IpyMeHeHHe COBETCKOIO YrOJIOBHOIO 3aKOHA K IPOJOIDKAEMbIM M JULSIIKMCS IPECTYI-
neHusiM // Bonpocs! yroioBHoro npasa u nporecca. — Pura, 1969. — C. 68-70.
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VYkpainu Hapa3i HeMae 5KOJHOTO 3JI0YHHY, SKUH OW MIT BUMHSTUCS JTUIIE
SIK TTPOJIOBXKYBAHE JIisTHHSI.

OTxe, Ha HAIY JYMKY, HpO,Z[OB)KyBaHI/II/I 37I0YHH — Iie He popmalib-
Ha 3aKOHOIaBYa KOHCprKum a peaibHo ICHyIOUE CoIliasibHE SBHIIIC.
Big0OyTtucst oMy 4M Hi — 3aJ€KUTh BiJl TOTO, B SKHH CHOCIO akTaMu
MTOBEAIHKY (OMHUM aKTOM Jii (0e3TisUTbHOCTI) UM, HaBIaKH, JeKITEKOMa
TOTOKHUMH ) 0C00a BUPIIINIIA BUNHUTH CYCIIUIBHO HeOe3euHe JisTHHS,
nependauene B KK.

4.2. O0’ekTUBHI Ta cy0’€KTHUBHI 03HAKHU
NPOOBKYBAHOI0 3JI0UHHY

PosrissHeMo 00’€kTHBHI 1 CyO’€KTHBHI O3HAaKH MPOIOBXKYBAaHOTO
3II0YHHY.

J10 06 ’exmugnux o3nax MPOJAOBKYBAHOTO 3JIOYMHY HAIEKATh TAKI.

1. HasgBHicTb 060x uyu Oinbuie caMOCTIMHUX IisgsHb. AOCOJIOTHA
OLIBIIICTh IPOOBKYBAHKX 3JI0YMHIB BUNHAIOTHCS MUISIXOM aKTHBHHUX
pishs (Hal‘IpI/IKJ'Ia,Z[, MPOIORKYBaHA KPaIiXKKa), OTHAK POJOBKYBAHUMH
MOXYTh OYTH 1 3JIOYHMHH, 110 BUUHSIOTHCS IIISTXOM YUCTOT ab0 3Mi-
maHoi 0e3isIPHOCTI (HAPUKIIA, KOJU YMHUCHE BOUBCTO 0COOH, IO
3HaXOJUTHCS B O€3MOpaHOMY CTaHI BHACIHIIOK XBOPOOW 4HM Majo-
JITCTBA, BUYNHIOETHCS MUIIXOM HEOJHOPA30BHX aKTiB M030aBIeHHS ii
TKi).

2. Kooicre 3 Oisinb, MO CKJIAJAI0Th MPOIOBKYBAHUN 3JI0YHH, MOICE
posensioamucs abo K OKpemuil 3104UH, abo K a0MiHicCmpamueHe yu
oucyuniiHapHe npagonopyulerHs, aHAIOTIYHE BiAMOBITHOMY CKIaay
3M0YMHY (HAIPHUKIIAJ, eKiTbKa APIOHUX KPaJiKoK, sIKi B CYKYyIMHOCTI
YTBOPIOIOTh KPUMIHAJIBHO-KAPaHy KpajikKy). Bucrtynarounm ckiamo-
BUMH YaCTHHAMHU TPOJOBKYBAHOTO 3JIOUMHY, TaKi MPaBOMOPYIICHHS
BTPaYarOTh CBOI MAJIO3HAYHICTh, 1 pa3oM (y IIJIOMY) YTBOPIOIOTH 3J10-
YUHHE TisTHHA.

SIKIO K KOKHUM €130 BUMHEHOTO HISHHA caM I10 cO0l € 3J104u-
HOM, TO BiH HE MOXKE OTPUMYBATH CAMOCTIHHY KPUMIHAIBLHO-TIPABOBY
OLIIHKY, TOMY III0 € OKPEMHM ETaroM OJMHUYHOIO MPOJIOBKYBAHOTO
3II0YHHY.

B ropunuuHiii niteparypi BKkazaHa 03HaKa PO3IVISyBAHOTO 3JI0YH-
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HY TIYMa4uThCs pi3HUM YnHOM. OJIHI aBTOPH IIEPEKOHAH], 1110 KOXKHE 3
JisIHb B CTPYKTYPi IPOJOBXKYBAHOTO 3JI0YMHY HE YTBOPIOE CAMOCTIHHO-
ro ckiany 3nounny. Ha nymky I1.K. KpuBomeina, «B miacTaBy MOHITTS
[IPOJIOBKYBAHOTO 3JI0YHMHY MOKJIAJEHO CTYMiHb CyCHiJIbHOI Hebe3neu-
HOCTI HOTO CTPYKTYPHHUX €JIEMEHTIB, KOJKEH 3 KHX OKPEMO HE € CaMo-
CTiHMM 3104rHOMY'. Takumii Moy 3BY)Ky€e 3MICT HMPOIOBKYBAHOTO
3JI04HHY, «BUMHUBAIOUM» 3 HHOTO OKPEMi 3JI0UMHHI AISTHHS.

Ha nymky iHIIMX HayKOBLIB, IPOJOBXKYBaHHUN 3JI0YMH YTBOPIOIOTH
Iii, KOKHA 3 SIKHMX, B34Ta 1301bOBAHO, € CAMOCTIHUM 3104MHOM. Boue-
BU/Ib, 32 TAKOTO MiJXOAY IIPOIOBKYBAHUHN 3I0UYMH «3HUKAE» 1 IEPETBO-
PIOETHCS HAa TIOBTOPHICTb.

3. Yei euuneni disanms, MO yTBOPIOIOTH MPOJOBKYBAaHUHN 3JI04MH, €
1opuouuHo momodichumu (OJHAKOBUMH) 33 CBOIM IOPHIMYHUM CKJIa-
JIOM, TOOTO MICTSITh Y cO0i 03HAKW OTHOTO W TOTO CaMOTO CKIIAy 3JI0-
YUHY 200 NMPaBONOPYILEHHS.

I3 Toukm 30py (hopManIbHOI JOTIKK TOTOKHICTH — 1€ CITiBBiHOIICH-
Hs MK 00'ekTamu, sike (bikcye MOBHUE 30ir iX BIacTHBOCTEH abo ix
HEBIIMiHIOBaHICTh CTOCOBHO ITEBHOT CYKYITHOCTI BIIACTUBOCTEIA?.

[lig TOTOXXKHUMU 3IIOYUHAMH CITil PO3YMITH Taki JisHHS, SKi TTOB-
HICTIO CITIBIIQJIAI0Th 33 CTYIIEHEM CYCHIbHOI HEOe3MeYHOCTI, a TAKOK
3a CBOIMH 00’€KTHBHUMU Ta Cy0’€KTHBHUMH O3HAKaMH 1 mepeadaveHi
ofHiero 1 Tiero camoro ctarreto OcodmuBoi yactnau KK. Hampukman,
BYMHEHI TIOCIIIOBHO 1B KPaIi’KKK a00 JIBa MIaxpanicTBa.

[Ipote B miTeparypi iHOAI 3a3HA4YarOTh, IO iSHHS, 3 SKHX CKJIa-
JA€ThCS IPOJOBKYBAHUH 3JI04MH, MOXKYTh OyTH TOTOXXHUMH 200 OIHO-
pimauMu’. BBaskaemo, 110 11€ He TiIbKA TEPMIHOJIOTTYHA HETOUHICTb.

[IuTanHs TpO MOHATTA OJHOPIJHOIO 3JI0YMHY KpPUMIHAJIBHUH 3a-
KOH He BH3Ha4Jae€. Y Teopii BOHO TIIyMauuTbCs PI3HUM YMHOM. Tak, e
C.B. Ilo3HueB nmucas, M0 «I1iJ1 OXHOPITHIM 3JI0YWHOM CIIiT pO3yMIiTH
MOCATaHHS Ha TAaKUH caMHil 00 €KT, 1110 3a XapaKTepPOM CBOIM Mae Ta-
KOTO0 X pojy BILIMB Ha Hboro»*. A.H. TpaiiHin 3a3Ha4aB, 1110 OJHOPIJI-
HUMM BBa)KaIOThCS 3JI0YMHH, B IKUX IPEIMETOM IIOCSTaHHs € OfHA 1 Ta

' JTus.: Kpusomrenn IT.K. Bka3. npaus. — C. 61.

2 us.: Hanua C.JI. Bkas. npans. — C. 321.

3 Jus.: SIkoeies A.M. Bkas. npaus. — C. 24; Kapaes T.D. [IoBropHOCTS npecTyTi-
sienuit. — M.: FOpun. mut., 1983. — C. 10.

4 Jus.: [o3usiues C.B. YueGuuk yronosuoro npasa. — M., 1923. — C. 273.
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XK cama Irpyna iHTepecis, 1110 nopymryrotses, a ILT. Tremenianze BKa3y-
BaB, 1110 [yl BU3HAHHS 3JIOIII/IH1B OJHOPITHUMHU HEOOXiJHA CXOXKICTh 1X
00'€KTiB, BUHH i MOTHBIB'.

OpHak HaOLIBITY PO3MOBCIOKEHICTh OTPUMAJIa TOUYKA 30pY, 3Tij-
HO 3 SIKOIO OJHOPIIHUMHM 3JI0YMHAMH BU3HAIOTHCS Taki 3JI0YMHH, SIKi
MOCATal0Th Ha OHAKOBI a00 MoiOHI Oe3mocepeHi 00’ €KTH 1 BAMHEHI
3 onHi€r0 (hopMoro BHHHU (00MBa yMHCHO a00 HeobepexHo). Lle mormo-
YKeHHS OyJIo BHKIIafieHe B I1. 2 moctaHoBH | lnenymy BepxosHoro Cymy
CPCP Bix 3 rpymus 1962 poky «IIpo mpakTuky Npu3HaYeHHS CylaMu
MOKAapaHHS y BUIAAKY BUYMHEHHS HOBOTO OJHOPIJHOTO UM HE MEHII
TSDKKOTO 37104MHY»”. | X04a 1e po3’ssicHeHHs popMalibHO BIKE JaBHO HE
€ YUHHUM, [IPAKTHKa BCE OAHO HOro BUKOPUCTOBYE IIPU BUPILICHHI J1a-
HOTO NMUTaHHS.

3a 00cATOM FOpUANYHA TOTOXKHICT € OLTBII By3bKHM MOHATTSM HIXK
IOpUINYHA OAHOPIMHICTE. OMHOPIAHI MiTHHS MalOTh HU3KY CIITHHHX
03HaK, BOHU MOXKYTh OyTH niepenOadeHi K OJ[HI€0, TaK 1 PI3HUMH CTa-
TsmMu OcoOmuBoi yactuau KK, Tozi sk TOTOXHI MiSTHHS MalOTh IOPH-
JTUYHO OJHAKOBWH (IIEHTUYHMIA) CKIIAJ, Tepen0adyeHIid OQHIEI0 1 Ti€0
camolo crarrero ado yactuHoto crarti Ocobnuoi yactunu KK.

Tyt cnig 3ayBakuTH, 10 3a CBOIMU (DaKTUYHUMH O3HAKaMM MisiH-
HS B CKJIZl IPOJIOBXKYBAHOTO 3JI0YMHY MOXKYTb HE CIiBIAAaTH. SIKIo,
CKa)KIMO, CKJIaJ] IIEBHOTO 3JI0YMHY 3 00'€KTHBHOI CTOPOHM Iependadae
aNBTepHATHBHI JIii, HaITPHUKIIa]], OOMipIOBaHHS, 00Ba)XyBaHHs, 00paxy-
BaHHS TOIIO, TOZAI BOHU BHCTYIAIOTh JIBTEPHATUBHUMH Pi3HOBUAAMHU
OZIHOTO i TOT0 CaMOro CKJIaAy 3JI04MHY — 0OMaHy IOKYIILIB Ta 3aMOB-
HUKIB (cT. 225 KK).

TakuM 4MHOM, BYMHEHHS OJHOPITHUX Ta PI3HOPIMHUX JisiHb HE
MOX€ YTBOPUTH IPOJOBKYBAHOTO 3I0UHHY.

4. Hasenicmes HE3HAYHOTO MPOMICKY 4acy MK TOTOXKHUMH [IisTH-
HsAMU. Y JiTeparypi iCHye JIyMKa, 110 IPYU BYMHEHHI MMPOJOBKYBAHOTO
3II0YMHY TPHUBAIICTH MPOMDKKY Yacy MiK OKPEMUMH JIITHHAIMHU HE Ma€e

Jlus.: Tpaitnun A.H. Yronosnoe npaso. Yacts obmas. — M., 1929. — C. 285;
Txemenuansze I.T. OTBETCTBEHHOCTh IPU COBOKYITHOCTH HPECTYIUICHUH IO COBETC-
KOMY YTOJIOBHOMY IpaBy. — ABToped. mucc. ...KaHA. fopua. Hayk. — Towmmucn, 1961.
-C.11.

Jus.: Coopuuk nocranoBineHuii [Inenyma Bepxouoro Cyma CCCP. (1924-
1963). — M., 1964. — C. 224.
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3HaueHHs, TOOTO Moxe OyTu Oymp-skoro'. 3okpema, A.M. Opasayp-
JIUEB HATOJIONIYE, IO MK OKPEMHUMH aKTaMU JisTHHS HEMHHYYE YTBO-
PIOIOTHCS TIEBHI OLTBII YW MEHII TPUBAJII MEPEPBU B Yaci, MPOTITOM
SIKHX TMOBEiHKa Cy0’ekTa € abCcomoTHO Oaiiryxor s 3akony®. On-
Hak, BBA)KAEMO, 1110 MTPOMIKOK Yacy Mi)K BYNHEHHSIM KOXKHOTO JIisTHHS
HE MTOBUHEH OyTH JIOCUTh 3HAYHUM, 1HAKIIIE HEMOXKIINBO Oy/ie TOBECTH
HasBHICTh CY0'€KTUBHUX O3HAK MPOIOBKYBAHOTO 3II0YHHY.

5. €ounicms 06'ekma nocseanns, TOOTO MPHU BYMHEHHI KOXKHOTO i3
OKpeMHUX IisiHb, CY0'€KT TOYEproBO BIUIMBAE (IIOCSTA€) HA ONIHI W Ti
cami CyCHuJIbHI BIJIHOCHUHH. 3BiJICIISI MOXKHA 3pOOWTH BHCHOBOK, IIIO
00'€KT MPOJOBKYBAHOTO 3JI0YMHY ITOBUHEH MaTH TaKi BIIaCTUBOCTI, 110
JIO3BOJISIOTH BIUIMBAaTH HA HHOTO HE TUTBKH OIHOAKTHOIO 3II0YMHHOIO
niero. Uepes 1ie, sSIK HATOJIONIYBAJIOCS BUIINE, HE BCI JiSHHS, rependa-
yeni B KK, MoxyTh OyTH BUMHEHI SK MPOJOBKYBaHI 3JI0YMHU (HAIIPH-
KIaj, po30iit).

VYTim, HasBHICTH OJIHOTO W TOTO CaMOTO MOTEPITIOTO HE 3aBKIH €
000B’SI3KOBOIO 03HAKOIO IPOIOBKYBaHOTO 3110unHy. Ha mymky T.I. Uep-
HEHKO, MOXKJIMBI CHTYaIlil, 3a SKUX TOTEPIIINX JEKUIbKA, a BANHEHUN
3JI0YMH 32 CBOEIO FOPUIANYHOIO CYTHICTIO € equHuM. [IpumycTumo, i3
OJHI€T KBapTUPH B JEKiIbKa IPUAOMIB BUMHEHO KPaJIiKKy MaiiHa, sSKe
HaJIeKaJIo Pi3HUM BJIACHHUKaM (Xa3siHaM Ta iX 3HailomuMm). TiabKku de-
pe3 110 00CTaBHHY, SIK CIIPAaBEUINBO 3a3Ha4a€e aBTOPKa, HEMAE TTi/ICTaB
PO3IIISAAATH BUMHEHE SIK MHOKHHHICTD 3JI0YHMHIB’.

6. HasBHICTDE €0uHO020 CYCRINIbHO Hebe3neuHo20 HACHIOKy 4Yepes
BYMHEHHS JCKITBKOX TOTOXHUX JIisiHb, SIKIIO CKJIAJ MPOJOBKYBaHO-
rO 3JI0YMHY 332 KOHCTPYKIIi€I0 € MarepiatbHUM. Bu3Hadarouu 1o 03-
HaKy, MOJKHa TMOTOIUTHUCH 13 qymMKoro A.M. Pumentoka, mo enuHAN
pe3yIbTaT y MpOoJOBKYyBAaHOMY 3JIOUMHI MPEACTABIILE COO0I0 cymap-
HUI BUPA3 HACIIIKIB BCiX BYMHEHHX i, [IpuaoMy, MisK IUMH JTisIMA
1 3JJOYMHHUM HACJiJKOM TIOBHHEH OyTH BCTaHOBJIEHWH HEOOXiTHUI
MIPUYHHHANA 3B’S30K, TaK OM MOBHTH, BCS CyMma HisHb B TIPOJOBXKY-

! ITus.: OpazaypasieB A.M. IIporomkaemMoe pecTyIIeHHE [0 COBETCKOMY yTro-
JIOBHOMY TIpaBy. — ABTOped. Jucce. ... KaHI. opul. Hayk. — Kazanb, 1984. — C. 14.

2 JTus.: OpasaypasieB A.M. TIpo6iema eIMHCTBA MPECTYIUICHUH B YTOJOBHOM
npase. Yu. nocobue. —Amrabar: Marapeid, 1995. — C. 42.

3 Jlus.: Yepnenxo T.I. Bkas. npaus. — C. 22.

4 Jus.: Pumemox A.M. Bkas. npaus. — C. 19.
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BaHOMY 3JIOYMHI € HEOOXiTHOI MPUYHHOI HACTaHHS CIIJIFHOTO Ha-
CITIJIKY.

Cy0'exmueni o3naxi MPOIOBKYBAHOTO 3JI0UYMHY HOJATAIOTh Y TOMY,
110 BCi TOTOXKHI JiSTHHS B TIPOJIOBKYBaHOMY 3JIOUMHI 00'€THAHI €0uHUM
SNOYUHHUM HAMIPOM, SIKUM pealtizyeThCsl IOeTAHO. 3IOYMHHUN HaMip
€ OLIBbII LIMPOKKUM MOHATTAM HIX €IMHMNA ymucenl. [lo HbOro BXOIsTh
3a3Jaierigb MOCTaBICHa METa Ta €IWHUH yMHCEN, 10 00’e€qHye BCi
BUMHEHI ocoboro fmistHHsA'. Ha nymky A.M. Purientoka, mpo €JIHiCTh
YMHCILy CBIAYUTDH TaKe: a) BUHHUN Ma€ HaMip BUMHUTH HE OZHY, a Jie-
KiJIbKa 3JIOYMHHUX JIiii; 0) BiH y 3arajJpbHUX pUcax ysABIsiE€ cO0i crocid
rocsiranHs (a0o0 criocoOu pi3Hi 3a IeTasIMHU, ajie IOPUAUNIHO TOTOXHI);
B) Mae€ ysBIIEHHS PO SKiCHI 0COONMBOCTI TIpeaMeTa 3104nHy. BigcyT-
HICTh OyIb-SIKOi 3 IIMX YMOB OyJle CBIIYMTH PO BiJCYTHICTH €IWHOTO
YMHUCITY?.

VY miTeparypi OUTBIIICT HAYKOBIIIB BBAYKAIOTh, 10 YMHCET y TIPO-
JOBXYBAaHOMY 3JIOYMHI MOKe OyTH KOHKPETH30BaHMM (HaIllpUKIal,
BHUKPAJICHHS MEBHOI KiJIbKOCTI MaifHa) ab0 MaTH HEKOHKPETHU30BaHUU
Xapakrtep (BUMHATH LeH 3JI0YHH, ITOKH € TaKa MOXKJIMBICTh). [Ipu ibomy
MIPOJIOBXKYBaHI 3JI0YMHHU 3 HEKOHKPETU30BAHUM YMHCIIOM IIPONOHYIOTh
KBaTi(hiKyBaTH 32 HACIIKAMH, 110 ()aKTHYHO HACTAIIH’.

OpnHak € i npotunexHi no3wuiii. 3okpema, A.Il. Ko3nos 3anepeuye
HEKOHKPETU30BaHUI yMHCEI y PO3MIsIyBaHuX 37104nHax, a A.B. Kop-
HEEBA BKA3ye, 10 P HEKOHKPETH30BAaHOMY YMHCIIi, KOJI HEMAE HiT-
KOTO YSIBJICHHS IIPO €IVUHMUHN 3JIOYMHHUHN pEe3ynbTar, y 0coOU BUHHMKAE
OKpEMM yMHCEJI HA BUNHEHHS! KOHKPETHOTO 3JI0YMHHOTO €ITi30/1Y, KO-
KEH 3 SKUX Ma€ KBaNiiKyBaTUCh CAMOCTIHHO, SKIIO MICTUTh O3HAKU
CaMOCTIMHOTO CKJIay 3104MHY. TaKMM YMHOM, SIKIIO YMHCEN BUHHOIO
OyB HEKOHKPETH30BaHUM, BAMHEHI HUM TOTOXKHI 3JIOYMHHI JISTHHS TTi]1-
JSITAFOTh CAMOCTIHHIM OITiHII, 1 KBaTi(iKYIOThCS 32 CYKYITHICTIO®,

' ITu.: CynoBa npakTrKa 3 MMTaHb KBai(ikallii HOBTOPHOCTI Ta CYKyIHOCTI 3710~
4yuHiB // BicH. Bepxos. Cyny Ykpainu. — 2009. — Ne 3. — C. 28.

2 Tus.: Pumentox A.M. Bka3s. npaus. — C. 22.

> JTus.: Ky3uenosa H. KBanudukauus clI0XKHBIX COCTABOB MpeCTyIUICHUIT // Yro-
noBHOe mpaBo. — 2000. — Ne 1. — C. 32.

4 us.: Kozno A.II. Yuenue o cragusax npecrymienust. — CI16.: FOpua. neHrp
Ipec, 2002. — C. 159-160; KopueeBa A.B. Teoperuueckne OCHOBBI KBaIU(HUKALIUH
npectyuieHnii. Yu. mocobue. — M.: [Ipocmekt, 2006. — C. 137.
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Hawm cxitagHO moromuTHcs 3 HaBeIeHUMH TOYKaMH 30py. 3amporo-
HOBaHE TIYMaueHHS CyNepeuyuTh CyTHOCTI MPOJOBKYBAHOTO 3JI0UMHY.
[To-mrepire, sk 3a3HavYaNoOCs, OKpeMi 3 IMX TisTHb MOXYTh Matu (op-
MaJbHHIA CKJIaJl (3TBAJITYBaHHS, OJlep>KaHHs xabapa ToIIo), a OTXKe B3a-
raJii He OXOIUTIOBAaTH YMHCIIOM HACIIAKN BUMHEHOTO JTiSTHHSI.

[o-mpyre, equHMiA CycniabHO HEOE3MEYHHIA HACIIOK, IO € O3Ha-
KOKO TIPOJIOBXKYBAHOTO 3JI0YMHY 3 MarepiallbHUM CKJIaJIOM, 30BCIM HE
000B'sI3K0BO Tiepedadae «OKOPCTKY KOHKPETH3AIlit0 0a)KaHOTO Pe3yIib-
Taty», sk npo ue nume A.Il. Ko3nos. 3a HEKOHKPETU30BaHOTO YMUC-
7y ocoba yCBIJIOMITIOE, 1110 BUMHSE 3JI0YMH TOTOKHUMH JisIMH, TIepe-
n0avae, Mo pe3yybTaroM IUX il Oy/e CIiTbHUEM Hacmimok i Oaxae
poro Hachiaky. KpiM Toro, HaBiTh IPU HEKOHKPETU30BAHOMY YMUCITI
000B'SI3KOBOIO Cy0'€KTHBHOIO O3HAKOIO MTPOIOBKYBAHOTO 3II0UHHY € 3a-
3[IaJIeTiAb MIOCTABJICHA €MHA METa — BUMHSITH [IeH 3JI0YHMH JI0 THX TIip,
TTOKH 1€ MOYKJIMBO, 5IKa 00’ €IHY€E B €MHE IIiJIe BAMHEHI 0COO0I0 YMHCHI
TOTOKHI TISTHHSL.

Ha namry nymky, ennHui ymucen (KOHKTEPU30BAHUN YA HEKOHKpPE-
THU30BaHMIA) — 1€ TOW CTPIDKEHb, SIKUH 00’ €THY€ BC1 €Ti30/11 TIPOIOBXKY-
BaHOTO 3JI0YHMHY. BiH € BH3HaYaJIbHOIO O3HAKOKO TAKOTO JisTHHS, CBij-
YUTH [P0 HOTO BHYTPIIIHIO, TAK OW MOBHTH, IICUXI4HY (TICHXOJIOTIUHY)
€IIHICTB, JI0 TOTO K 0€3 HLOI'0 HEMOKJIMBA cHiabHA MeTa. HaneBHo, ye-
pe3 e B 4. 2 c1. 32 KK 3akoHOo1aBenb y BU3HAYCHHI MPOJOBKYBAHOTO
3II0YMHY BKa3ye, IO BiH CKIIAJAETHCS i3 BOX a00 OLIbIIe TOTOXKHHUX
IisTHB, 00’ €THAHUX €MHUM 3JI0YHHUM HaMipOM.

VY nmiteparypi Takok MOJKHA 3yCTPITH TyMKY IIOI0 MOYKITUBOCTI He-
00epexHOi BUHU B TakuX HissHHAX. 30kpema, T.I. UepHEeHKO BIIeBHEHA,
0 «IIPOJOBKYBAHHH 37I0YMH MOXe OyTH BUMHEHHIA 1 3 HEOOEPEKHOCTI
(HarmpukIaj, xanatHicts). TyT ieTbcs mpo enuHy HeoOepexHy GpopMmy
BUHU. [IpomoBXKyBaHUI 37I0YMH 3aBXKIM BUYMHSIETHCS B MEXax OJHIET
(bopMu BUHH — YMHCITy 00 HEOOEPEIKHOCTI»'.

3anporoHoBaHa TOYKa 30pYy BUKJIHMKAE BEJIWKI CyMHIBU. Jlekinmbka
HEOoOepeKHUX 3ITOYMHHUX JisiHb 32 00’ €KTUBHUMHU O3HAKaMH JIHCHO
MOXYTb OyTH TOTO)KHUMHU, OJTHAK €TMHA BUHA ITOB’I3yBaTH iX HE MOXKE.
Oco0a, 110 z1i€ 3 HEOOEPEIKHOCTI, HE MOXKE YCBIJOMITFOBATH CBOT Jii SIK
€MHE 1Iije, B ii CBIZIOMOCTI BiJICYyTHE PO3YMIHHS B3a€MO3B'SI3KY MiXK
TAKAMHU TisIMU.

! Mus.: Uepuenko T.I. Bkas. mpais. — C. 23.
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IrHopyBaHHS Cy0'€eKTUBHMX O3HAK HPOJOBKYBAHOIO 3JI0YMHY He-
PiAKO NPU3BOIUTE 10 CYIOBUX HOMMIIOK. Takoi MOMUJIKHM IPUITYCTUBCS
AnensmiifHu# cy XMeNbHUIBKOI 001acTi y crpaBi rp-ku Y., sxa Oyna
3acymkeHa Kam'sHenpb-I1oqinbcbkuM MiCEKpaHOHHUM CYIIOM XMEb-
HUIBKOI o0nacTi 3a 4. 3 ct. 190 KK 3a mraxpaiicTBo, BUNHEHE TIOBTOPHO
Ta y BEJIMKUX po3Mipax

Y. BU3HAHO BHHHOIO y TOMY, L0 Ha moyarky Jucronana 2003 p.
BOHA [IUIIXOM 0OMaHy, TOOOIISBIIN ITOCTABUTH HA OOJIIK Y IIEHTPI 3aii-
HATOCTI CIiBMEIIKaHIA b., 3aBojojifia rpiliMU 1 peyaMu OCTaHHBOI,
YUM CHPUYMHUIIA MOTEPHIi MaTepiajbHy IIKOAY Ha 3arajibHy CyMmy
55 rpH.

[nsxoM 3710BKMBaHHS A0Bipoto Y. 3aBosioisia TakoK MaifHOM I10-
Teprisoi [, yum 3amonisia moTepriniid MaTepiaabHy KOy Ha 3arajib-
Hy cymy 4 tuc. 740 rpH.

VY rakwuii camuii crioci6 Y. 3aBosnozina MaiiHoM noteprisioro T., aum
CIPUYMHMIIA TTOTEPIIJIOMY MaTepialbHy LMIKOLY Ha 3arajbHy cymy 445
IPH.

Hanpukiami mucronaga 2003 p. Y. numsixom oOMaHy 3aBoJIofina
rpimmu noreprisio b. B cymi 80 rpH., a 15 TpymHS TOTO K POKY B TaKUN
ke croci0 — maitHoMm noreprisioro b. M. i moreprminoro K., cnpunynanB-
¥ iM MarepiasibHy KOy BiAMOBIAHO HA cyMy 793 rpH. Ta 1 tHc. 149
IPH.

AnensmiiftHni cy XMeInbHUIBKOI 00acTi BI/IpOKOM Bix 7 JIMITHA
2004 p. Bupox Kam'suerp-1loainmbchkoro MichbKpaifoHHOTO Cyly B dac-
TUHI KBam(bmauu Iiil 1 mpru3HaYeHHs [TOKapaHHs CKacyBaB, 1 KBam(bl—
KyBaB [ii 3acymkeHoi 3a 4. 4 ct. 190 KK ta npusnauus iii i3 3acrto-
cyBaHHAM cT. 69 nporo Komekcy mokapaHHs y BHII YOTHPBHOX POKIB
11030aBJICHHS BOJI.

VY xacariiHiil ckap3i 3acykena Y. nmpocuiia moM'sIKIIATH TIPU3HA-
yeHe 1l nokapaHHs, 3actocyBasiuu cT. 75 KK.

[lepeBipuBmm Marepianu cripaBu, kojeris cynaiB CynoBoi nanaTa y
KpUMiHaAIBHUX cripaBax BepxosHoro Cyny Ykpainu ckapry Y. 4acTkoBo
3a7I0BOJIBHUJIA 3 TAKKX IigcTaB. Opranu 10CyA0BOTO CIIIJCTBA OOBUHY-
BauyBasid Y. y maxpaicTBi, BIMHEHOMY ITOBTOPHO i B 0COOJIMBO BEJIH-
KHX po3Mipax, Ta kBamiikyBaym Taki 1ii 3a 4. 4 ct. 190 KK. Cyn neprroi
iHCTaHIIIT BU3HaB, M0 Y. BYMHMIIA 1ii, TIOB'I3aHi 13 3aBOJOMIHHAM 4y-
MM MaifHOM LLUIIXOM 0OMaHy Ta 3JI0BXMBAaHHS 10BIPOIO, TOBTOPHO H Yy
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BEJIMKHX po3Mipax, i kBamidikysas ix 3a 4. 3 c¢t. 190 KK. Anensiitanii
cyn nepexBaiiikyBaB mii Y. 3 4. 3 Ha 4. 4 c1. 190 KK, MmoTHBYBaBIIN
Take PIilieHHS THM, 0 3aCy/DKeHa 3aBOJIOIIIAa MAWHOM MOTEPITIJINX Ha
3arajbHy cymy 11 tuc. 272 rpH., mjo B 663 pa3u nepeBulIllye HEOIO-
JIATKOBYBaHWH MiHIMYM JOXOJiB TPOMAJSIH Ha Yac BUNHEHHS 3JI0UHHY,
TOOTO BUMHMIIA ITAXPAKUCTBO B OCOOIHMBO BETMKUX PO3Mipax.

[Ipore anensuiiiHMA CyJ TOMHIKOBO PO3IIHUB il Y. SK OJHUH Mpo-
JIOBXXYBaHUH 3JI0YMH, OCKUTBKMA HE B3SB JI0 YBardw Te, IO 3acy/DKeHa
BYMHMJIA TIOO Pi3HUX MOTEPHUINX DSl TOTOXHHUX [IiH, BiIOBiIATh-
HICTh 3a sKi nependadeHo onHiero crarrero KK, He Matoum enuHOTO
YMHCITY, 1 TOMY TaKi Aii TOTpiOHO pO3MIISLIATH SIK TOBTOPHICTh 37I0YMHIB.
VY TakoMmy BHUIAJKy CKJIQJaHHS CYM 3aIloJ[isTHOI KOXKHOMY ITOTEPILIOMY
MIKOAY BUKJIFOYAE€THCS.

Binmoingro no ct. 32 KK kBarmidikallis TOBTOPHOCTI 3aJI€KUTh BiJ
TOTO, SIKUMH 3JI0YMHAMHU BOHA yTBOPEHA. SIKIO 3JI0OYWHHU € TOTOXKHH-
MH, BC1 BOHM OXOILIIOIOTHCS OJHIEIO M Ti€r0 camoro crarrero Oco0anBol
gactuan KK, sikoro mependadeHo BiAMOBIAAIBHICT 32 TOBTOPHE BYH-
HEHHS 11bOTO 3710unHy'. TaKMM YHHOM, MiCBKPAOHHUH CYJT TPABUIBLHO
kBauiikyBaB aii Y. 3a 4. 3 ct. 190 KK sk maxpaiicTBo, BANHEHE TIOB-
TOPHO Ta Y BEMHKHUX po3Mipax. Tomy konerist cynaiB CymoBoi manat y
KpuMiHaNBHUX crnipaBax BepxoBHoro Cymy YkpaiHu BUPOK ATesIii-
HOTO cyny XMenbHHIbKo1 obmacti Bix 7 aumag 2004 p. 3MiHMIA — TIe-
pexBamidikysana aii U. 3 4. 4 Ha 4. 3 ct. 190 KK2.

IHOAI AK MOJATKOBI O3HAKU TIPOIOBKYBAHOTO 3JI0YMHY HAYKOBIII Ha-
3WBAIOTh €JMHHUN CIIOCIO MMOCSATAaHHS, €IMHUN TIPEAMET, OHAKOBY 00-
CTaHOBKY, ofHe jpkepesio tomo’. Hampukian, C.B. TTo3Huiies 3a3Ha-

Mu =e noninsiemo no3uwiro BepxoHoro Cyny YkpaiHu, skuii B CBO€T IOCTAHOBI
Bix 6 mmucromana 2009 p. Ne 10 «IIpo cymnoBy MpakTHKy y CHpaBax Mpo 3JI0YMHH TPOTH
BracHocT (1. 20) 6e3 Oy/1b-5IKOTO 3aCTEePEeKEHHS 3a3Ha4aE, 110 «y pa3i BUMHEHHS JIeKillb-
KOX IIOCSITaHb Ha BIACHICTh HNEPILIHI 3I04HMH 32 BiJICYyTHOCTI HIIMX KBATI(DIKYIOUMX O3HAK
HAJIOKUTh KBaNi()iKyBaTH 32 YACTHHOO TEPIIOK0 BiIOBIIHOI CTATTI, a 1HIII SIK BUMHEHI
TIOBTOPHO — 32 HIIIMMH YaCTUHAMH BI/IIOBITHAX CTaTeiD». YSABISETHCS, IO LIE PO3’SICHSHHS
€ BIpHHM JIMILIE CTOCOBHO TaKOi IIOBTOPHOCTI 3JI0YHHIB, sika niependadeHa B 4. 3 ct. 32 KK.

2 JTus.: Pimenus Bepxosuoro Cyny Ykpainu. — 2005. — Bur. 1(10). — C. 90-92.

3 Jlus.: Kpusomienn I1.K. I[ToBTOpPHOCTh B COBETCKOM YTrOJOBHOM IpaBe (T€O-
petuyeckue u npaktuueckue mpoodiemsr). — K., 1990. — C. 24; OpasnypasicB A.M.
Bkas. niparist. — C. 9; YronosHoe npaBo. O6imas yacts: YueOHUK Juis By30B / [lof pen.
N.51. Kozauenko, 3.A. HeanamoBoii. — M., 1999. — C. 292.
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YaB, M0 «BEJIMKE 3HAUCHHS JIJIsl BU3HAYCHHS [TPOIOBKYBAHOTO 3JI0UHHY
Mae TpeIMET NocsAranHs. Mo)KHa HaBiTh CKa3aTH BU3HAYAIILHE 3HAYCH-
Hs. Take 3HAUCHHS, SKOTO BiH HE Ma€ MPH BUYMHEHHI IHIIMX MPOCTHX
3JI04MHIB» .

Ha Hamry ayMKy, BKa3aHWH aBTOp JICIIO MEPEOIiHUB 3HAYCHHS
mpeaMeTa 3J104MHY JIUIs JaHuX BUNaaKiB. [lo-niepiie Tomy, 110 He BCi
MPOIOBKYBAHI 3J0YMHH € TPEAMETHUMH (HAMPHUKIAJ, MPOJOBKY-
BaHE 3IBAITYyBaHHs, a00 CHPUYMHEHHS TSHKKOTO TIJIECHOTO YIIIKOJ-
JKCHHS IIJISIXOM CHCTEMAaTHYHHUX MOPJAYBaHb), a MO-JApyre, HABiTh Y
MPEIMETHUX TPOIOBKYBAHUX 3JI0UMHAX €JHICTH MpEeIMEeTa cama Io
co0i He CTPOMOXKHA BU3HAYHMTHU €JIHICTh 3JI0YHHY, X04a MOKE IEBHUM
YUHOM BIUTMHYTH Ha BHU3HAYCHHS €JHOCTI HAMIpy YM HiATBEPAUTH
HasBHICTh CIHiIIbHOT (equHOi MeTH). €HIHICTh TpenMera MOoCsTaH-
H, SK ¥ 1HIII BKa3aHi O3HAKH, B Till YW iHIIINA Mipi, TiIKPECITIOIOTh
JIEBICTh OCHOBHHMX O3HAK, JOMOBHIOIOTH X, OJHAK JIMIIE B CYKYII-
HOCTI 3 OCTaHHIMU CBiT4aTh PO HAABHICThH MPOAOBKYBAHOTO 3JI0YH-
HY.

B.M. KyzpsiBueB NpornoHye Mpu XapakTePUCTHILI MPOIOBIKYBAHOTO
3JI0YHMHY BKa3yBaTH SKOCTI Horo cy0’ekra. «/neThes B JaHOMY BHIIAJI-
Ky po ocoOy, 1[0 BYMHMIIA BC1 PO3TIISAYBaHi il 10 MPUTATHEHHS 10
KpUMiHAJIBHOT BiNOBIIATBHOCTI X04a O 3a ONHY 3 HUX, 1 TAKUM YH-
HOM, HE OTpUMaJIa IIe ISP KaBHOI OI[IHKH CBOET 3JIOYMHHOT MTOBEIIHKUY,
— MU HAYKOBEIIb?.

BBaxkaemo, 1110 03HaKH Cy0’€KTa HIYOr0 HE JOMAKTh O MOHATTS
MPOIOBXKYBAHOTO 3JI0YMHY, TUM Ounblie, mo mpono3uiis B.M. Kyu-
psiBILIEeBa OibIlIe CTOCYETHCS 00 €KTUBHHUX O3HAK LLOTO MiSTHHS, TPU
BUYMHCHHI SKOTO KOJKHA TOTOXKHA 1isl (0€3MisUIbHICTD) € JIMIIE TTEBHUM
€TaroM y Horo 3ilCHEeHHI, a MPUITMHEeHHS (TPUCIYeHHsI) OTHOTO 3 Ta-
KHX €TalliB O3Hadae, M0 MPUIHHEHO (TIPUCIYEeHO) B MIJIOMY BECh IPO-
JOBKYBAaHUH 3JI0YKH.

TakuM YHUHOM, NPOO0GICYSAHULL 3MOUUH — Ye GUO NPOCMO2O (Hu
VCKIAOHEH020) OOUHUYHO20 3M0YUHY, AKUL CKIA0AEMbCA 3 080X A00
OinbuLe PUOUYHO MOMONCHUX, He CRIBNAda4ux y 4aci Oiaus (Oitl uu
0e30is1bHOCMI), WO NOCA2armsb Ha 00UH 00'€Km, CNpUYUHAIOMb €0U-

! Tus.: TTo3upimes C.B. OCHOBHBIC Havasla HAYKH yrOJIOBHOTO MpaBa. — 2-¢ U3
-M,, 1912. - C. 639.
2 us.: Kynpssues B.H. Bkas. npaus. — C. 264.
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HULL 3M0YUHHULL HACTIOOK (8 3/I0YUHAX 3 MAMEPIATbHUM CKAA0OM) ma
00'€OHAHI EOUHUM YMUCTIOM | CRITbHON MEMOIO.

[TouarkoM BUMHEHHSI TIPOIOBKYBAHOTO 3JI0YMHY € BUKOHAHHS Tep-
I0TO 13 EKITBbKOX IOPUINYHO TOTOXKHUX JIisiHb, a 3aKiHUYSHHSIM — MO-
MEHT BYMHEHHS OCTaHHBO] 13 3aIJJTAHOBAHUX 3JI0YMHHUX Mii, TOOTO 110-
CSITHEHHS Ti€l CIUIBbHOI, €MHOT METH, SKOI MpParHyB AOCATTH CyO'€KT
JIAHOTO 3J7I04MHY'. I3 1[Or0O MOMEHTY MOYHHAIOTH CILTMBATH (BiZpaxo-
BYBATHUCS) CTPOKHU JTaBHOCTI MIPUTATHEHHS 0COOH 0 KPUMiHAJIBHOI BijI-
noBiganeHOCTI (cT. 49 KK) 3a mpomoBKyBaHH 3JI0YMH 1 CTa€ MOXKIIH-
BHM 3aCTOCYBaHHsI I110/I0 Hel akTy amHicTil (cT. 86 KK)2.

4.3. BizmMe:xyBaHHSI IPOJAOBKYBAHOIO 3JIOUHHY
Bi/I CyMi’KHMX IIOHSITh TA OKPeMi NUTAHHS
ioro kBasiikamii

[IpomoBxyBaHMI1 3II0YUH CITif] BiZIMEKOBYBATH BiJI CYMD>KHHUX 3 HUM
TIOHSITB.

[Mepenycim, BayKIIMBUM € MUTAHHS NPO BiAMEXYBaHHS MPOTOBKY-
BaHUX 3JIOYUHIB BiJl TPUBAIOUMX 3JIOYMHIB. Lli MOHATTS 3MIIIYIOTh HE

! TaKy HO3I/IHiIO 1100 BU3HAYCHHS ITOYaTKOBOT'O i KiHHeBOFO MOMEHTIB IpoaoB-

JKYBaHOTO 31104unHy 3aiimaB [lnenym Bepxosroro Cyny CPCP y mocranosi Bix 11 nwurm-
Ha 1972 p. «IIpo cynoBy mpakTHKy y CIIpaBax Mpo pPO3KpagaHHs AEP>KaBHOTO i rpoMaji-
CBKOTO MaifHay, Xoua B JITepaTypi BUCIOBIIOBAIMCS i 1HIII JYMKH i3 IIbOTO MPHUBOJY.
Tak, na gymxy M.JI. [lypmMaHoBa, «IIpOAOBKYBaHHUI 3JI0YUH 3aKiHIY€ETHCSI BXKE B MO-
MEHT BUYMHEHHS 1eproi fii... ITix yac BYMHEHHs] HOBUX 3JIOYMHHHX JIiif TOBTOPIOETH-
st 31iiicHeHHs 3akiHueHoro 3nmounHy». ([us.: ypmanos H.Jl. Ctagun coBepiieHus
MPECTYIUICHHS 10 COBETCKOMY YrolloBHOMY mpaBy. — M.: [octopusznar, 1955. — C. 55).
T.M. JlaHUITIOK CTBEPIKYE, M0 (PAaKTHIHUM MOMEHTOM 3aKiHYeHHS (pOpMaIbHOTO MPOo-
JIOBXKYBAHOT'O 3JI0YMHY € MOMCHT BAMHEHHSI OCTAHHbBOTO 13 JIisIHb, SIKi HOTO yTBOPIOIOTH,
a MaTepiaJlbHOTO MPOIOBKYBAHOIO 3JIOYMHY — Yac HACTAHHS HACHIAKY B pe3yJbTari
BUYMHEHHSI OCTaHHBOTO JISHHS, a SIKIIO TaKWil HACTIJOK HE HACTaB — Yac BUMHEHHS
octanHboro gisHHs. ( Jus.: Janmwmok T.M. Bxkas. npaus. — C. 12-13). I3 3anponoHo-
BaHMMH aBTOPAMH BU3HAYECHHSMH MOMEHTY 3aKiHUCHHS IPOJOBKYBAaHUX 3IOYMHIB HE
MOYXHA TIOTOAMUTHUCS, 00 BOHU ITHOPYIOTH Cy0’€KTHUBHI O3HAKH TaKHX IiSHb 1 MPHU3BO-
JATh JI0 HIBETIOBAHHS PI3HMII MIX IPOAOBKYBAHUMH Ta TPHBAIOUMMH 3JIOYHMHAMH, &
TaKOXK MK IPOJJOBKYBAaHUMH 3JI0YMHAMH 1 TOBTOPHICTIO 3JI0YHHIB.
2 Jloxmaanimie mpo e auB. Po3min 7 moHorpadii.
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TIJIBKY B CYZIOBiH TPaKTHUI (IPUKITA A HABOAMUIIMCS BHIIE), & H B IOPH-
IU4HIN Jiteparypi. 30kpema, Ha aymKy B.M. Kynpssuesa, TpuBatoui
3JI0YUHH XaPAKTEPU3YIOThCS B LIJIOMY TUMH CAMUMHU PUCAMH, 1110 1 [IPO-
nowxkyBaHi 3mounnu'. Moro minrtpumye T.A. KaninuHa, BKa3yrodH, 110
BH3HAYECHHS TPUBAIOYOTO 3JI0YMHY HE MICTUTh O3HAK, SIKi O I03BOIWIN
IIBUJIKO 1 OE3MMOMUIIKOBO IPOBECTH PO3MEKYBAHHS MK HUM 1 TIPOJIOB-
YKYBaHUMHU 3JI0YNHAMH, SKi TAKOXK XapaKTEPU3YIOThCS TPUBATICTIO TIPH
BUMHEHHI i1 9Y¥ O€3isSTTbHOCTI.

Mu He moTo/Ky€eMOCS i3 HaBeJICHUMH CYJIKEHHSIMH, aJ[Ke He3BaXKa-
F0YH Ha IIEBHY CXOXKICTh, HA3BaH1 3II0YMHH ICTOTHO BiJIPi3HIIOTHCS OIUH
BiJl OJTHOTO 3a XapaKTepOM BUMHIOBAHUX [ili. TpuBaroumii 3I04MH — 11e
«Oe3repepBHUI 3II04UHY, JIe 0c00a BUMHIOE OHY Jif0 (0e3isIbHICTD),
a TMPOJIOBKYBAaHUH 3JI0YMH, HABIIAKHU, «IIEPEPBAHMIA 37I0YHHY». TyT Ma-
10Th Miclie JBa (a00 OUTbIIe) TOTOXKHHX JiSTHb, BIIOKPEMIICHUX OJIHE
BiJl OJTHOTO MPOMDXKKOM dYacy. Takox MK IIMMH 3JI0YMHAMH ICHYIOTh
BiIMIHHOCTI 1 32 Cy0’€KTHBHUMH O3HAKaMH. Y TPHUBAKOUOMY 3JIOYMHI
YMHCEI peasi3yeThCsi OHOYACHO i3 BYMHEHHSM Jii (0e3MisuIbHOCTI).
A B IpOJIOBXKYBaHOMY 3JI0YMHI BUYMHEHI JTisTHHA 00'€/THaHI €TUHUM 3J10-
YUHHUM HaMipoM, SIKAH pealli3yeThCs IMOETAITHO MPOTATOM MEBHOTO
qacy.

[{omo okpemMux BH/IIB MPOAOBKYBAHUX 3II0UYMHIB TAKOX € Pi3HI TyM-
ku. Hampuknan, I1.K. KpuBoniee BBakae, 110 peryasipHe OTpPUMaHHS
Oyab-IKHMX BUILIAT (TICHCIIA, Ha10ABOK, TOIIO) HA ITi/ICTABi OJMH pa3 Ha-
JAHOTO ITiIPOOJIEHOTO IOKYMEHTA € He MPOAOBKYBAHUM, a TPUBAIOYAM
3JIOUMHOM’.

s mymMKa BUKIIMKAE 3arepedeHHst. Y BHITAJIKY, PO SIKUH THIIE aB-
TOp, ICHY€ pO3pWB y 4aci MiX HisHHAMHU. KoxXHEe OTpHMaHHS BHILIA-
TH MO)KHA BBa)KaTd OKPEMOIO 3JIOYMHHOIO JII€0, 110 MICTHTh O3HAKU
[axpaicTBa, OJHaK BOHU O0'€IHaHI €IMHUM HEKOHKPETH30BaHUM YU
KOHKPETHU30BaHUM YMHUCIIOM Cy0’€KTa.

[Ipu posmisiai muTaHHS TPO BiAMEKYBaHHS IPOJOBKYBAHOTO
3JIOYMHY BiJl CyMIXKHUX TOHSTh HE MOXKHA 3aJIUIIUTH 11032 YBaroro
no3umiro T.I. Co3aHchKOro, sIKMil BBaXKae, 110 « HAaWCKIa JHIIIUM ITH-

' Jus.: KympsBues B.H. OOmast Teopusi KBaJH(DUKALUH ITPECTYIUICHU.
—C. 264.

2 lus.: Kanunuuna T.A. Bka3. nparst. — C. 189.

3 Nus.: Kpusorienn I1.K. Bkas. npais. — C. 42.

90



Po30ir 4. NpodosxysaHuli 3mo4UH

TaHHSAM € PO3MEXYBaHHS PEaNbHOI CYKYITHOCTI 1 MPOJIOBKYBAHOTO
3II0YUHY». ABTOp 3a3Havyae, 1o «IpH po3Me>1<yBaHH1 MIPOJIOBKYBa-
HOTO 3JIOYMHY 1 pealbHOi CYKYIHOCTI 3JIOYMHIB HEoOXigHO BCTa-
HOBHTH, Yi OyB y BHHHOTO €IMHHI yMFCEN Ha 3aBHaHHS IIKOIU
MIEBHOTO PO3MIipy, B IHIIOMY BHUIIAJKY IisTHHS YTBOPIOIOTH peallbHY
CYKYIHICTB» .

Ha mamry nymky, TyT B3araii Hemae nmpooiaeMu, ajpke BKa3aHi 1mo-
HATTS PO3MEKOBYE caM 3aKOH. Y HUX HEMA€E «TOYOK 3ITKHEHHD». SIK
BHUILIHBAE 13 TOJIOKEHb CT. CT. 32 ta 33 KK cykymHicTh 31104HHIB
YTBOPIOETHCS 13 PI3HOPIMHUX Ta OJHOPITHUX 3JI0YMHIB, a MPOJIOB-
JKyBaHUW 3JI0YHMH CKIIAJIAI0Th JIWIIE TOTOXKHI AissHHS. Jlumie y okpe-
MHX BHUIIaJIKaX CyKyIHICTh MOXYTh YTBOPIOBATH TOTOXXKHI 3JI0YMHU,
BYMHEHHS SKUX € SIKICHOI O3HAKOK IHIIOTO BUIY MHOXHHHOCTI
— noBtopHOCTI. Lle, Hanpukna, 3akiHYeHUH 37I0YMH 1 KPpUMiHAITBHO-
KapaHe TOTYBaHHS YW 3aMaX Ha TaKWil caMuil (TOTOXKHHM 3JI0YWH),
a Tak caMo CIByYacTh B TakoMy 3im04uHi’. CJIiJl TaKOX 3a3HAYHTH,
[0 y JAESKUX BHIIQJKAX CYKYITHICTh MOXYTh yTBOPIOBATH JEKiJIbKa
3aKiHYEHUX TOTOXKHUX 3JI0YUHIB, AKi IepeadadeHi He TITbKHU OTHIEI0
crarrero OcoonuBoi yactuau KK, a, HaBiTh, OAHI€I0 YaCTUHOIO L€l
crarTi. MaeThcs Ha yBasi cutyanid, nepeadadena B 4. 4 ct. 70 KK,
KOJIH ITiCJISI TOCTAaHOBJICHHI BUPOKY 3a OJIMH 31 3JI0YMHIB, BUSBISETh-
s, O 0co0a /10 TOCTaHOBIICHHS IILOTO BUPOKY BUMHMIIA 1€ OAUH
YW JIeKiJIbKa 3JI0YMHIB, 32 sKi He 3acy/KyBanacsa. He BUKIIO9aeThCA,
[0 caMe€ y IUX BHUNAJKax yCi BYMHEHI 0COOOI0 3JI0YMHH, MOXYTh
OyTu mependadeHi OJHIEKO 1 TIEIO K CAMOIO YAaCTHHOIO OJHI€T cTaTTi
KK. Opnak y Bcix HaBeeHUX NpHUKIanax OyJe iCHyBaTH Tak 3BaHA

Jlus.: Coszancekuit T.I. KBamigikanist cykymHOCTi 37104nHIB. — ABTOpEd. JIHC.
..KaH7.. opun. Hayk. — JIpBiB, 2009. — C. 8.

2 Hampuknan, y n. 21 mocranosu Ilnenymy Bepxoshoro Cymy VYkpainu Bij
6 mucronazna 2009 p. Ne 10 «IIpo cymoBy mpakTHKy y cHpaBax HpoO 3JI0YMHHU NPOTH
BJIACHOCTI» 3a3HAYAETHCS, 10 «Yy Pa3i BANHCHHS BUHHOIO 0COOO0 JICKITbKOX 3I0UHHIB
IIPOTH BIACHOCTI (y TOMY YHCII i TOTOXKHUX — @6/m. ), ONHI 3 IKNX OyJIM 3aKiHUCHUMH, a
IHIII — Hi, He3aKiHYeH] 37IOYMHHI MAlOTh OyTH KBaNi(hiKoBaHI OKPEeMO 3 TIOCHIAHHSAM Ha
yactuny nepury crarti 14 KK abo BignoBinny wactuny crarti 15 KK.

SIxmmo BUHHA 0co0a MpH BUMHEHH] OTHHUX 3JI0YHHIB Oylla BUKOHABIIEM, a 1HIIHX (Y
TOMY YHCII i TOTOXXHUX — a6m.) — OPraHizaTopoM, Mig0yproBadeM 4 MOCOOHUKOM, TO
TaKi 3JI0YMHH CJIiJ] TAKOXK KBaIi(piKyBaTH OKPEMO 3 IIOCHIAHHSM Ha BiANOBIAHY 4aCTH-
ny ctarti 27 KK». ([us.: BicH. Bepxos. Cyny Ykpaiau. —2009. — Ne 12. — C. 13.).
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«TOBTOPHICTb-CYKYIHICTb», @ @K HisIK HEe OAMHHUYHUN IIPOJOBKYBa-
HU#i 37104nH".

VY Toif ke yac iCHYIOTh TEBHI TPYIHOIII MPU BiJIMEXYBaHHI IPO-
JOBXXYBAaHOTO 3JI0YMHY BiJ MOBTOPHOCTI 3JI0YMHIB. 30KpeMa, OBTOP-
HICTh TOTO)KHHUX 3JI0YMHIB, SIKa HE MOB'A3aHA 13 3aCYKEHHSIM BUHHOTO
3a paHille BYNHEHUH HUM 3JI0YMH, 30BHI JyK€ CXOXKa 13 OOJUHUYHUM
TPOOBKYBAHUM 37I0YHHOM. CxO0XiCTh NPOJOBXKYBAHOIO 3JIOUMHY 13
MOBTOPHICTIO TOTOKHHUX 3JIOUHHIB O6YMOBJ'IIO€TI>CH JBOMa O3HAKaMH:
a) MPOIOBXKYBAaHUN 3JI0YMH TAaKOXK, SIK 1 MOBTOPHICTh, CKJIAAAETHCA 13
HU3KH TOTOKHUX (OJHAKOBUX 33 FOPUAMYHUM CKIJIAJIOM MHisiHb) 1 0) MiXkK
LIUMU JTiTHHSAMH iICHY€ TIEBHUN IPOMIXKOK 4acy.

OpHaK, MK TTOBTOPHICTIO 1 MPOJOBKYBAaHUM 3JIOYHMHOM € CYTTEBI
BimMiHHOCTI. Tak, mpu MpogOBKyBaHOMY 3JI0YMHI 0c00a Mae €qMHUN
3JI0YMHHUHA HaMip, L0 OXOIUTIOE 3a3[ajieTifb IOCTABJCHY 3arajibHy
METy, €IMHAN YMHCEN 1 00 €Hy€ BCi TOTOXHI JisTHHS, BUNHEHI TaKOIO
oco6010. ITpu moBTOpHOMY BUMHEHH] TOTOXKHUX 370UMHIB KOXKEH 3 HUX
Ma€ CBOO Cy0’€KTHBHY CTOPOHY i CAMOCTIHHUI yMHCe, TKUH BUHUKAE
KOKHOTO pa3y caMOCTiHHO (OKPEMO, CIIOYaTKy ) epes] BANHEHHSIM KOX-
HOT'O OKPEMOTO 3JI0YHHY.

[IponorxyBaHUN 3JI04MH — 1€ OAUHUYHUN 37I04MH. SIKIIO BCTa-
HOBJICHI OTO 03HAKH, TO MIOBTOPHICTh BUKJIFOUAETHCS 1 AiTHHSA 0cO0U
KBaTI(IKYETHCS K MPOCTHIA CKIIAJ] 3JI0YMHY (HAmpuKIiIam, 3a 4. | CT.
185 KK — sx mpomoBxkyBaHa kKpafgixka). [Ipu moBTOpHOMY BYMHEHHI
Tiel camoi KpaJi’KKy MaTuMe Miclle MHOKWHHICTB 3JI0YHMHIB 1 3aCTOCY-
BaHHIO Oyne mimsrary 4. 2 cr. 185 KK (kBanidikoBanmii ckiam 370-
qHHYy)>.

! 'V 3a3Ha4eHNX BUMAKaX MOBTOPHICTH TOTOXKHHX 3JI0YHMHIB OJJHOYACHO BHCTYIIA€
1 BUIOM X peajbHOI CYKYITHOCTI. 3 OISy Ha CBOEPITHE CIIONYYEHHS JBOX Pi3HUX
BHIB MHO)KUHHOCTI, TaKi BUMAJKH B TEOPil KPIMIHAILHOTO MpaBa IiIKOM CITYIITHO Ha-
3MBAIOTh «IOBTOPHICTb—CYKYIHICTBY. ([uB., Hamp.: 3eaunckuit A.®. Kpanudpuxarms
HOBTOPHUX NpecTymieHuil. — Boarorpan, 1976. — C. 39).

2 Mu noaiIseEMO IyMKYy THX CIIEI[aiCTiB, SKi BBAXKAIOTh, 10 38 HASBHOCTI ITOB-
TOPHOCTI TOTOXKHUX 3JI0YHMHIB yce BUNHEHE TIOBUHHO KBai(hiKyBaTHCS 3a OZ(HIEIO CTAT-
teto KK, sika mependavae Taky MOBTOPHICTH SK KBaJi(iKyl0dy O3HAKY BiAIIOBiIHOTO
CKJIaqy 37I04MHY, Xo4a B a03. 3 m. 20 mocranoBu [lnenymy Bepxosnoro Cyny Ykpainu
Bix 6 nucronaga 2009 p. Ne 10 «IIpo cymoBy mpakTHKy y CIipaBax Ipo 3JI0YHHH MPO-
TH BJIACHOCTI» copMmynboBaHa inma mo3uiis. (Ius.: BicH. Bepxos. Cyny Vkpainu.
—2009. - Ne 12. - C. 13).
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VY cynoBiil npakTHLi TOHATTS IPOIOBKYBAHOTO 3JI0YMHY BHKOPHC-
TOBY€TBCS 31eOLIBIIOr0 100 KOPHUCIMBUX IOCSITaHb HA BIACHICTS,
xabapHHULTBA TOINO. Tak, MPONOBKYBaHE BHJIYUYEHHS MaiHa 3TifHO 3
po3’siciennsiMu [lnenymy BepxoBHoro Cyny Ykpainu, MOBUHHO CKJIa-
JATUCS 13 HU3KU TOTOXKHUX [IiH, K1 MalOTh 3arajibHy METY Ta i3 CaMoro
[OYATKy OXOIUTIOIOTHCS €MHUM 3JIOYMHHUM HaMmipoM Ha 3aBOJIOAIHHS
KOHKPETHUM MaiHOM'.

Buxonsum 3 1poro, cyad BU3HAIOTh, L0 KpaaikKka abo MpHUBIac-
HEHHs MaiiHa 13 OJHOTO JDKepesia Ta OJHUM 1 TUM CaMUM CIOCOOOM
HE MOKe KBalli(hiKyBaTHUCh SIK MPOJOBKYBAHHA 3JI0YMH 3a BiICYTHIiC-
TIO JAHUX LI0/I0 €JMHOTO YMHUCIY Ha IIPUBJIACHEHHS KOHKPETHOI CyMHU
rpoweii. OTxe, SIKIIO 0c00a, BUMHIIOUN KPaliKKH, HE MaJla HaMipy Ha
BHKpAJICHHS MIEBHOI KIJIbKOCTI MaifHa 1 KOJKHA Kpai’kka Oylia caMOCTiH-
HUM €I1i30/I0M, TO B TAKMX BUMAJIKaX B JisX 0COOH Oyzie MOBTOPHICTH, a
HE OIMHUYHMUN IPOAOBKYBAHUH 3JI0UKH.

Taky no3uuiro 3aiiMae Cy/10Ba MpaKTHKa 1 y CrpaBax Mpo xadapHHILI-
TBO. Y mocraHosi [itenymy BepxoBaoro Cyny Ykpainu Big 26 KBiTHS
2002 p. Ne 5 «IIpo cymoBy MpakTHKy y CHpaBax IMpo XabapHHUIITBOY,
30KpeMa, 3a3HadaeThes (1. 15), mo «opepikaHHs ciryKO0BOIO 0CO000 B
JEKiTbKa MTPUHOMIB OTHOTO Xabapa 3a BAKOHAHHS Y1 HEBUKOHAHHS JTiid,
00yMOBIIEHUX 13 THM, XTO HOTO J1a€, TOTPIOHO pO3IIISIIATH SIK ITPOIOB-
»KyBaHWH 37104mH. KBamidikyBaru Taki Jii 32 03HaKOIO MMOBTOPHOCTI HE
MOYKHa»?.,

V Toii ke yac «oIHOYACHE OJeprKaHHs CIIy>KO0BOIO 0cob0r0 xaba-
pa Bia IeKiIbKOX 0Ci0 HANKUTh KBaTi(DiKyBaTH K BUMHEHE TIOBTOPHO
TOJIi, KOJIW BiH JJAE€THCS 32 BUMHEHHS Jill B iHTepecax KOXKHOI 0coOw,
siKa J1a€ Xabap, a ciry»k00Ba 0co0a yCBIIOMITIOE, IO OJIEPXKY€E HOTO Bix
JIEKUTBKOX 0Ci0»°.

BuunenHs 0c00010 1BOX 4M OibIlle CAMOCTIHHHUX MPOIOBKYBAHUX
3II04YMHIB, TiependadeHnx ofHiero crarreto KK, moTpidHO posmismaru
SIK TIOBTOPHICTB 37104MHIB. Hanpukian, ocoba yepes Aesikuil mpoMiKoK
4yacy BUMHSE JIBI CAMOCTIHHI TIPOJIOBKYBaHI KPaIi’KKH.

' Mue.: m. 20 nocranosu [Tnenymy BepxoBHoro Cymy Vipaiuu Bix 6 nucromnana
2009 p. Ne 10 «IIpo cynoBy mpakTHKY Y CIpaBax MpoO 3JI0YMHH MPOTH BIACHOCTI» //
Bicu. Bepxos. Cyay Ykpaiau. —2009. — Ne 12. — C. 13.

2 Bich. Bepxos. Cyay Ykpainu. — 2002. — Ne 3. — Bruazgka. — C. 13.

3 Jlus.: Tam camo.
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CynoBa npaxTyKa iHKOJIN TOMUJIETHCSA Y BU3HAUCHHI MOMEHTY 3a-
KiHYEHHS IPOAOBKYBAHOTO 3JI0YMHY, 110 NPU3BOAUTH A0 HEIPABUIIb-
HOTO 3aCTOCYBaHHS KPUMiHAJILHOTO 3aKOHY.

Tak, MOCTaHOBOIO [3FOMCBHKOTO MiCEKpAaHOHHOTO Cymy XapKiBChKOI
obumacri Bix 11 kBiTHS 2006 poKy MpoBaKEHHS Y KpUMIHAIBHIN CIIpaBi
mono C., ska 0OBHHYBauyBallaCh Y BUMHEHHI 3JIOUMHIB, IIepeI0adeHIX
9. 1 ct. 190, 4. 3 c1. 358 KK VYkpaiau, Oyino 3akpUTO Ha MiACTaBI IT. «I»
ct. 1 3akony Ykpainu «IIpo amuicriro» Big 31 TpaBas 2005 poky.

SIx BUIHO 13 MaTepiajiB CIIpaBH, OpraHaMi J0CyI0BOTO ciincraa C.
00BHHYBavYyBaIach y TOMY, IO B Tiepiof 3 25 kBiTH: 10 5 BepecHs 2005
POKY, BHKOPHCTOBYIOUH ITiAPOONCHMH TOKYMEHT — TPYIOBY KHUKKY,
HE3aKOHHO 3aBOJIOJI1IA TpoIInMa [3I0MCbKOro MiCbKpailOHHOTO LEHTPY
3afHATOCTI HACEJICHHS Yy BUJI TPOIIOBOI AOMOMOTH 10 0e3po0iTTIO B
cyMi 749 rpuBeHb.

VY kacariiiHOMY ITOJJaHHI MTEPIIHIA 3aCTYITHHK POKYypopa XapKiBChKOT
00JacTi HOPYIIMB MUTAHHS PO CKaCyBaHHS 3a3HAYECHOI IOCTAaHOBH CY/Ly
1 HampaBJIeHHs CIIPaBU Ha HOBUI CYJOBHI pO3IVISI y 3B'S3Ky 3 Oe3min-
CTaBHHUM 3aKpUTTSIM IPOBaLKEHHS y cripaBi oo C. 3a aMHICTi€lo.

3acimyxaBIId JIOBOAM CTOPiH, KOJETis CYI/IiB MiHIIIa BUCHOBKY, 110
Lie IOAAHHs HiUIsArae 3al0BOJICHHIO 3 OIVISAY Ha Take. BimmosigHo no
nmoJiokeHpb CT. 12 3akoHy Ykpainu «IIpo amHicTiO» HOTO Mis TOIIH-
proeTbest Ha 0ci0, sIKi BAMHWIIN 3JI0YMHM 10 AHS HaOpaHHS HUM YUH-
HOCTI BKJIFOYHO, ToOTO 710 23 uepBHSA 2005 poky. 3i 3MicTy HasiBHOTO B
Marepiajax 0OBHHYBaJbHOTO BUCHOBKY BOA4a€eThCs, 10 OpPraHaMH J10-
cynoBoro criigctBa C. 0OBHHYBauyBaJlaCh Y BUMHEHHI HETIPAaBOMIPHHUX
niit y mepion 3 25 kBiTH: 1o 5 BepecHs 2005 poky.

3rigHo i3 cT. 4 3akony Ykpainu «lIpo 3acTocyBaHHs aMHICTil B YK-
paiHi» Bix 1 xoBTHs 1996 poky mist 3aKOHY MPO aMHICTIIO HE TOIIH-
PIOETHCS Ha 3JI0YMHU, 1[0 TPUBAIOTH a00 MPOIOBKYIOTHCS, IKIIO BOHU
3aKiHYeHi, MpuNuHeHi abo TepepBaHi MICHs MPUUHATTS 3aKOHY IPO
aMHICTir0. 3a TaKUX OOCTaBUH KOJIETis CYIIiB BBaXKae, M0 Cy/ IMEepIIol
1HCTaHLI1 JOITyCTUB HENPAaBUWIBHE 3aCTOCYBAaHHS KPUMIHAIBHOTO 3aKO-
HY, y 3B'13Ky 3 UMM [I0CTaHOBY CyAy HEOOX1THO CKacyBaTH, a CIIpaBy Ha-
MIPaBUTH HA HOBUH CYNOBHH PO3IIISA, il Yac SIKOT0 NPUIHATH 3aKOHHE
1 00TpyHTOBAHE pillICHHS'.

JuB.: CynoBa mpakTvka y KpuMiHanbHUX cripaBax // KpuMiHajabHe CyqourHC-
TBO. — 2007. — BMm. 4(6). — C. 42-43.
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BuBueHHsST TpaKTHKH CyHiB MIOA0 KBamiikamii MpomoBKXyBaHOTO
3JI0YHMHY CBIIYMTB IIPO T€, IO CYIU IPU PO3IVISLI KpUMIHAJIBHUX CIpaB
3arajioM Jal0Th HAJIEKHY OLIHKY (AaKTHUYHUM OOCTaBHHAM CHpPaBU
1 MpaBUIILHO KBaJi(iKyrOTh 1ii 0ci0. SIk mpaBuio, Cynu 3’SICOBYIOTH,
30KpeMa, MUTAHHS 100 CIIPIMOBAHOCTI HOBTOPHUX il MiJICYIHUX Ha
BUMHEHHS OJHOTO YU JBOX a00 OUIbIIE 3J0YMHIB, OCKIIBKU L€ MOXKE
BIUTMHYTH Ha KBali(iKallito BANHEHOTO JisTHHA. BumnajakiB, Koy mpo-
JIOBXXYBaHUH 3II0YMH KBaJi(hiKyEThCS SK TIOBTOPHHIA B MTPAKTHIII CY/IiB
Hebararto, ane iX HasBHICTh CBIAYUTH NP0 Te, L0 CYIU HE 3aBXKIU
PO3PI3HAIOTh HOHATTS «IPOJOBKYBAHUI» Ta «IOBTOPHUI» 3JI0YMH,
BHACJIIJIOK YOTO HEMPABIIBLHO KBaJi(hiKyIOTh BUMHEHE.

Tak, JIyGercbkuii Micbkparionanid ¢y IlonaraBebkoi obmacTi 3a cy-
KYIHICTIO 3JI0YHMHIB, CKJIaJl SIKUX TiepeaodadeHo 4. 4 ct. 187, 4. 4 ct. 186,
4. 3 ct. 357 KK, 3acynus I1. 3a Te, mo npotsrom 2002 p. y pi3HHIi yac Ta
y CIIBYYacTi 3 iHITUMH 0co0aMHu, sIKi 3aCy/KeH] y I1iH )Ke CIIpaBi, BUH-
HUB JIBa PO30iifHUX Harau Ta Tpu rpadexi. Jlaroun opuandHy OIiHKY
JisIM 3aCyIKEHOTo, Cy[ Yy BUPOKY 3a3HauuB, o II. BAMHUB aBa po3-
OIMHUX Hamaju, Mij] 9ac SKUX 3aBOJIOJIB Uy)KUM MaifHOM Ha 3arajibHy
cymy 9 Trc. 388 rpH., mo B 552, 27 pa3iB MepeBUIIyBaI0 HEOTIOAATKO-
BYBaHHU MIHIMYyM JIOXOJiB TPOMaJIsTH HA MOMEHT BYMHEHHS 3JI0YHHIB,
a Tomy KBaiidikysas ioro fii 3a 4. 4 c1. 187 KK sk po30iit, cripsimoBa-
HUH Ha 3aBOJIOMIIHHS MallHOM Y BENUKUX po3Mipax. Keamidikyroun mii
I1. mozo emizomiB rpabexiB, Cya y BUPOKY 3a3HAUMB, IO 3aCYIKCHHUN
3aBOJIOJIIB YY)KUM MallHOM Ha 3aralibHy cymy S5 THC. 33 TpH., o y 296
pa3iB MMepeBHIyBaJI0 HEOTIOIaTKOBYBaHNH MIHIMYM JIOXOMIB TPOMAJISTH
Ha MOMEHT BYMHEHHS 3JIOUMHIB, a TOMYy KBali(ikyBaB Horo nii 3a 4. 4
cT. 186 KK sik BumHEHHs Tpadexy y BeTHKUX PO3Mipax.

Takum unHOM, cya BuzHaB BunHeHi 1. aii, sk mpomoBKyBaHi 3104u-
HU, 110 TIPU3BEIIO JI0 HeTPaBWIIBHOI iX KBami(ikarii. YxBanow Armnems-
uiiHoro cymy IlonraBcbkoi obmacTi BUpok ctocoBHO I1. 3miHeHO: fioro
i1 32 APYTUM emi30/10M po30iifHOTO Hara Iy nepekBaidikoBaHo Ha 4. 2
ct. 187 KK, a 3a emizonamu rpabexiB — Ha 4. 2 cT. 186 KK.

Taxoi Kk TOMWIKH MTPHUITyCKaNKCsA 1 1M Micuei cynu. Hampukar,
BHpokoM KueBo-CBSATOMMHCEKOTO paiioHHOor0 cyny KuiBchkoi obmacti
K. 3acymxennii 3a 4. 5 cT. 185, u .2 cT. 186 KK. YxBanor BepxoBHoro
Cyny Ykpainu Bupok 3miHeHo i 1ii XK. nepexBaniikoBano 3 4. 5 cT. 185
Ha 4. 2 ct. 185 KK. Ilpu ubomy BepxoBuuii Cyn Ykpainu 3a3HauuB,
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IO Cy[ Hepiuoi iHcTaHUii mociaBcst HAa T€, IO BPaxOBY€ OAMH 1 TOH
e CITOCiO BYMHEHHS KPaJli’KOK, KiJTbKICTh BUKPAIEHOTO Y TTOTEPITUTUX,
94acTOTY BUMHEHHS 3JI0YMHIB, TOTOXKHICTb MaliHa, sIKe BUKPAAAI0Cs, 110
32 BUCHOBKOM CYZly B CyKYITHOCTI CBIJUUTH PO HasBHICTH y XK. ymuciy
Ha 3aBOJIOAIHHA MailHOM B OCOOJMBO BEJIMKHUX PO3Mipax, Y 3B SI3KYy 3
9MM CyJl BU3HAB BUMHCHHS KPAIKOK HPOJOBKYBAHUM 37104HHOM. Of-
HAK MaTepiajik ClpaBh HE MICTATH JO0Ka3iB TOrO, IO 3acy,Z[>K€HI/II/I nisiB
3 €[MHUM YMHCJIOM i €[IMHOIO METOI0 Ha BMKDPAJCHHS MaiiHa came B
0COONHMBO BEJMKUX po3Mipax. BiH BUMHAB KpajiKKu pi3HOro MaiHa, 3
PI3HUX JDKepeIn Ta i3 3HaYHUM po3pHuBOM Y 4aci. Moro nii Manm xapak-
Tep MOBTOPHOCTI ¥ IOBMHHI KBaJi(iKyBaTUCs 32 PI3HUMHU YaCTHHAMU
ct. 185 KK, 3anexxHo BiJl KBali(iKyrounx 03HaK 32 OKPEMHUMH eI1i30/1a-
mu. Tomy mii XK. ciix xBamidikyBatu 3a 4. 2 ct. 185 KK 3a xBamidiky-
I0YOI0 O3HAKOIO ITOBTOPHOCTI, @ PEIITY KPaAiKOK Uy>KOro MaiHa, BUM-
HEHMX 3 TIPOHUKHEHHSM Yy XHUTJIO, IPUMILIEHHS Ta CXOBHIIA — 3a 4. 3
cT. 185 KK.

[Mommunka mpu kBamiikarii MOBTOPHOTO 3JI0YHHY SIK IPOJIOBKYBa-
HOTO, KpiM HENPAaBWJIBHOTO 3aCTOCYBAaHHS KPUMIHAJIBHOTO 3aKOHY, He-
PiAKO TSATHE 1OM’SIKIIEHHS MipH OKapaHHs 3aCyIKEHOMY.

Tak, LutiviBchkuii paitoHHU# cyn M. Mapiynosst JloHernbskoi oomacTi
3acynuB K. 3a BUMHEHHS TPhOX KpaJi’>KOK MaiiHa OIHI€l 1 Ti€l X To-
TEPIILI01, BANHEHHUX LUISIXOM IIPOHUKHEHHS B TaK 3BaHY JIITHIO KYXHIO,
IO HajeXxasja Mmoreprinii. BpaxyBaBim 3aranbHy CyMy BHKPaJCHOTO
(4 Tuc. 359 rpn.), cyn kBamidikysa mgii K. 3a 4. 4 ct. 185 KK i 3acynus
Ha 1IiCTh POKiB mo30aBieHHs Boii. Kpim toro, K. BU3HaHWi BUHHUM Y
3aMaxy Ha KpaJiKKy MaifHa Ii€i 5k MOTepmiioi 3 TOro * MpUMIIICHHS,
BurHEeHOMY mi3Hime. Li mii 3acymkeHoro cy kBaniikyBaB 3a 4acTH-
Hamu 1, 2 ct.15 Ta 9. 3 ct. 185 KK i 3acyquB Ha Tpu poKu 030aBICHHS
Bouti. Ha migcrasi 4. 1 ct. 70 KK nursxom mormmHaHHS MEHII CyBOPOTO
MOKapaHHs OUIbII CYBOPUM OCTAaTOYHO NPU3HAYEHE MOKAPAHHS y BUII
IIECTH POKIB ITO30aBJICHHS BOJI.

VYxBanor AmnersmiitHoro cyny JloHemnbkoi o0nacTi el BUPOK 3Mi-
HEHO yepes3 Te, o K. BukpasaB MaitHO 13 OJHOTO NPUMILLCHHS 1 OZHUM
1 THM e CrocoOOM, ane MpH HbOMY BiH HE MaB €MHOIO YMHCIY Ha
NPUBIACHEHHS KOHKPETHOI KUIBKOCTI MaifHa, KO)KHE BUKPAZCHHS BiH
BYHMHSB, KOJIU oMy Oynu OTpiOHI Tpoii At 0cOOMCTOT MOTPpeOH, BH-
KpajZieHe MaiiHO 30yBaB y Pi3HUX MICIIX Ta pi3HUM criocobom. Takum

96



Po30ir 4. NpodosxysaHuli 3mo4UH

yrHOM, K., BUMHSIOUM KpaaiKKW, HE MaB HaMipy Ha BUKPaJCHHS I1EB-
HOIT KUTBKOCTI MaiiHa M Ha TIEBHY CyMY, a KO)KHa KpaJiiKka Oyina caMmo-
CTIMHHM eI1i30/10M, TOMY B HOTO JisiX Oylla MOBTOPHICTh, a HE OIUHUY-
HUH TPOIOBKYBAaHUHN 3JI0YHH, 1 HOTO il MiUIsraloTh nepeKBaidikarii
349.4 ct. 185 Ha 4. 3 ct. 185 KK. Ockuipku ca”kiig 4. 3 ¢T. 185 KK
MEHII cyBopa, Hixk caHkmig 4. 4 ct. 185 KK, xoneris cymaui nmidmnuia
BHUCHOBKY, 110 HEOOXiJHO 3MEHIINTH CTPOK HOKapaHHsS A0 YOTHPHOX
POKiB 11030aBJICHHS BOJT.

TpamnstoTecst  BUNAAKK, KOJIM CYOH JAIOTh HENPaBHIBHY KPHMi-
HaJILHO-IIPABOBY OLIHKY NPOIOBXKYBaHOTo 310unHy. Hampuxnaa, ba-
paHiBChKUH paiioHHU# cyy XKutomupcebkoi o6iacti 3acynuB M. 3a Te,
mo BiH mpotsaroMm 25 mucronana 2006 p. y cMmT. llepmorpaBHEBCEKY
Ha Byi. [llopca ta Byin. JlepMOHTOBA TaEMHO BUKpaB YOTUPH METaeBi
JIFOKH 3 KaHaJi3alliiHUX KOJIOA3iB, 3araibHOr0 BapTicTio 330 TpH., 0
HaJICKAIN JIEPKABHOMY KOMYHAJIbHOMY MIiANPHEMCTBY >KUTIOBOTO
rocriogapctsa. Cyn kBamiikysas aii M. 3a 4. 2 ct. 185 KK 3a 03HaKor0
MIOBTOPHOCTI. 32 KacauiiHUM MOAAHHSIM IIPOKYpOpa yxBasioro Bepxos-
Horo Cymy Ykpainu Bupok Oyio 3miHeHo: Aii M. mepekBaridikoBaHi
34. 2 Ha 4. 1 ct. 185 KK. BepxoBuuii Cyn Ykpainu TakoX BKa3aB Ha
HEeNpaBWIbHY KBasi(ikamiro i M., TOMy 110 BiH IPOTSATOM OJHIET TO-
JUHY BUMHUB TOTOXHI 3JIOYMHHI JIii — TA€MHO BHKPaB YOTHPHU KaHAIi-
3aIiifHi JIFOKH, 1110 3a3/aJeTiab 00’ €THYBaIOCh €IMHUM 3IIOYNHHAM Ha-
MipOM Ha iX BUKpaJIeHHs, a ToMy 3rifHo 3 4. 2 cT. 32 KK 3a3HaueHnMu
IissMu M. yYWHUB TIPOJIOBKYBaHHUN 3JI0YHMH 1 HOTO Jii 32 BiZICYyTHOCTI
KBaJTi(DiKyrO401 O3HAKH — IOBTOPHOCTI CIiJT epekBaiikyBaTa 3a 4. 2
Ha 4. 1 ct. 185 KK

OTxe, 3a €80€I0 10OPUOUUHOIO NPUPOOOIO NPOOOBICYEAHUL 3N0UUH —
ye 0cobnusa KOMNIEKCHA (hopma npocmoeo 4u YCKAAOHEHO20 0OUHUY-
HO20 3104UHY, AKUL KEANIQIKYembCa 3a 00HIEI0 cmammero (4acmunoio
cmammi) Ocobnusoi wacmunu KK.

BupimmTy nutaHHS Opo T, UM € €Mi30AM TOTOKHHUX IisHb OIU-
HUYHUM IIPOIOBXKYBAaHUM 3JI0YMHOM, UM, HaBIIAKHU, BOHU € CAMOCTIiM-
HUMHM 3JI0YMHAMH, 10 YTBOPIOIOTH BUJ MHOXXHHHOCTI — ITOBTOPHICTh
3II0YMHIB, MOKYTh TUTBKH ITPABOOXOPOHHI OPTaHU Ha ITi/ICTaBl aHAI3Y
BCiX 00'€KTHBHUX 1 Cy0'€KTHBHHX O3HAK BUMHEHUX [[iSTHb.

! luB.: CyqoBa MpakTHKa 3 UTaHb KBai(ikallii IOBTOPHOCTI Ta CyKyITHOCTI 3710~
4uHiB // BicH. Bepxos. Cyny Ykpainu. — 2009. — Ne 3. — C. 28-30.
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Po3znaia 5.
CKJAJEHWH 3JIOYUH

5.1. HaykoBi BU3BHA4YeHHSI IOHSATTS
CKJIAJ€HOI0 3JI0YHHY

CkyazieHi 37104MHH — € HalOLIbII PO3MOBCIOPKEHUMHU BUAAMH YCK-
JIQJIHEHUX OJMHWYHUX 3JI0YMHIB, IPUIOMY ICTOPUYHHUN aHAII3 KPHMi-
HaJILHOTO 3aKOHOJABCTBA Ja€ MiCTaBU JUIsl BACHOBKY IIPO T€, 110 OiJIb-
IIICTH 13 KX JisTHB a00: a) 3a CBOEIO MIPHUPOIOI0 HE MOXKYTh ICHYBaTH B
IHIIIOMY «HECKJIaJICHOMY BHIVISA» (HACWIBHHUIIBKHNA T'pabixk, po30iit);
a60 0) 3apxu (y Beix monepenHix KK) ¢hopmynroroTbest 3akoHOIABIEM
SIK CKJIaJIeH1 3JI0YMHU (IIEPEBUILEHHS CIIy>KOOBUX IIOBHOBAXKEHb, ITOE-
HaHEe i3 3aCTOCYBaHHSIM HAacWJbCTBA). BoueBnipb, 110 y 3aKOHOAABLIST
icHye moTpeba B OKpEMHUX BHUIAJIKaX MaTH B 3aKOHI YCKJIaJHEHI KOHC-
TPYKIii, TOOTO € BHYTpIIlIHI, COIialbHI MPUYHHHU, IO 00YMOBIIOIOTH
caMe iCHYBaHHS CKJIAJICHUX 3JI0YMHIB'.

Y Hay1i KpUMIHAIEHOTO MpaBa Ha I1i AeTIKTH OJHHUM 3 IEPIITNX 3Bep-
HyB yBary M.C. Tarannes. Came BiH epIiuM BU3HAYUB IMOHSATTS CKJIa-
JICHUX 3JI0YMHIB 1 3p0OMB BHCHOBKHU IIOAO YMOB, 32 HAaSBHOCTI SKHX
BOHHM BHMHHUKAIOTh. ABTOp BKa3yBaB, IO AJIS1 HAasBHOCTI CKJIQJIEHOTO
3II0YMHY HEOOX1/THO, III00 3aKOHOAABEIb IOPHINYHO 00'€THAB JIEKIJIbKa
31mo4unHIB B oauH. «lli BUMIagKu € HaA3BUYAWHO PI3ZHOMAHITHI, — TH-
caB M.C. Tarannes, — ajie BCi BOHM BUHUKAIOTb JIMIIE Yepe3 0COOMBI
[IOCTAHOBHU 3aKOHY, Y BUJAaX MPAKTUYHUX, 1 ICHYIOTh JIMIIEC HACTUIBKY,
HACKUIBKH BOHM BU3HAHI 3aKOHOM»?.

Orxe M. C. TaraHneB y CKiIaJIeHUX 3JI0YMHAX BOAYaB JIHMIIE 3aKOHO-
naBue 00'€ JHAHHS JIEKITbKOX JIisTHb B OJ[HI HOpMI 1 BBaXKaB, IO ITiJICTa-
BOIO YTBOPEHHS LIUX JIEJIIKTIB € (OPMaJIbHUM MOMEHT — T€, SIK 3aKOHO-
JaBellb CKOHCTPYIOBaB HOpMyY TipaBa’. [Ipo npuumHH, SIKi CIOHYKalOTh

! JTus.: Sunuenxo M.A. CocraBubie npectyruienus. — X., 2005. — C. 51-53.

2 Jus.: Tarannes H.C. Pycckoe yronoBHoe mpaBo: Jlekuuu. — Yacts oOmias.
—Tom. 2 . — CII6., 1902. — C. 1298.

3 TIpuOnu3HO TAKUM K€ YMHOM IPUPOJY CKIIAJAEHUX 3JI0YMHIB MOSACHIOBAIA i
H.®. Ky3HeroBa, BKa3youu, 1110 CKJIaACHI 3JI0YUHU IIe TaKi MisIHHS, SIKi CKJIaJar0ThCs
(3BijicH 1 Ha3Ba — «CKJIQJICHI») 3aKOHOJABIIEM i3 JBOX a00 OUIbIIE 3JOYMHHUX JIisTHb
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3aKOHO/ABIIS IO KOHCTPYIOBAHHS TaKHMX CIeNU(IYHUX CKIAJliB, aBTOP
HE TOBOPHTH, OJTHAK i3 HOTO MipKyBaHb MOXKHA 3pOOUTH BUCHOBOK, IO
3aKOHOJIaBeIIb BCE K TaKW BHOIPKOBO MiIXOAUTH JI0 00'€THAHHS JEKiTb-
KOX 3JIOYMHIB B OJJH i HE MEXaHIYHO, CIIOHTAHHO IOEHYE HisTHHS, a
o0upae Taki X CIOJTY4YeHHS, SKi Hal4acTilIe 3yCTPIiYaroThCs B JKHTTI.

VY cydacHiil IOpUAWYHIN JiTEpaTypi MOKHA 3yCTPITH Pi3HOMaHITHI
BH3HAYCHHS CKJIQJICHUX 3JI0YMHIB, y SKUX aBTOPH aKIEHTYIOTh YBary
Ha OKpEeMHUX O3HaKaxX IuX JisHb. Tak, Ha qyMKy A.A. IliOHTKOBCBKO-
TO CKJIAJICHI 3JI0YMHU — 1 JiSHHS, SKi CKIIAAr0ThCA i3 IEKITbKOX pi3-
HOPITHUX [if, KOKHA 3 KOTPUX B35ATa OKPEMO MICTUTh y COO0i CKian
CaMOCTIHOTO 3JIOYHHY, aJie sIKi yepe3 iXHI0 BHYTPIITHIO €JHICTh PO3-
[IANAIOTHCS K OIUH 3JI0YHH'.

M.I. baskaHoB BBa)kaB, 1110 TAKUMHU JISHHIMH € 3JIOYHMHH, 110 CKJIa-
JAalOTHCS 13 JBOX YK OlIbIIE 3JIOYMHHHUX isiHb, KOKHE 3 SIKHX, SKIIO
po3naaTy ix okpeMo (i30J50BaHO), IPENICTABIILE COO0I0 CaMOCTIHHUN
3II0YMH, alle AKi 4epe3 iX OpraHidyHy €IHICTh YTBOPIOIOTH OJUH OIH-
HAYHUH 3]T0YWH, IO OXOIUTIOETHCS O3HAKaMHU ONHI€l cTarTi (YaCTHHH
crarti) KK2.

P.P. l'amak0apoB nucas, Mo «CKIAJACHUN 3JI0YNH BHHUKAE B pasi
CIIOJTYYEHHS JIBOX B3a€MOIIOB'SI3aHUX Pi3HOPIIHUX JisTHb, KOXKHE 3 SIKHX
32 KpUMIHAJIBHUM 3aKOHOJABCTBOM MOXKE PO3IVISIATHCS K CaMOCTIH-
HUU 3JI04UH».

O.M. flkoBneB 3a3Ha4aB, «II0 ISl CKIIAJICHOTO 3JI0YMHY XapakTep-
HUM € 00'€THaHHS B 3aKOHOJABUYOMY TTOPSIJIKY B €IMHUH 3I0YNH HU3KA
PI3HOPITHUX AiH, AKi MPU3BOIAATH /10 HU3KH PI3HOPITHUX HACIIIKIB B
MeKax €auHOI GopMH BHHU»?.

(Jus.: Ky3nenosa H.®. 3nadenne npecTyMHBIX ITOCIEACTBUN IS yTOJIOBHOI OTBETC-
tBeHHOCTHU. — C. 117). Hanauni, B po6oti 2007 poky, cknazaeHi 3nounan H.®@. Kyznenosa
BU3HAYAE SK «...€JIHHI CKJIaHI 3I0YNHH, 1[0 CKJIAJAI0THCA 3 IBOX a00 OiTbIIle yMHUCHUX
3JI0YMHIB, Ki IIPH 1307IbOBAHOMY iX PO3IVISII € CAMOCTIHHUMH 3JI0YMHAMH, aJie B CHITY
1X OpPraHiyHOTro B3a€MO3B’SI3Ky CHPUYHHSIOTH KOMILICKCHY IIKOIY OTHOMY 00’ €KTYY.
([us.: Ky3nenosa H.®. [IpoGiems! kBanupuKanyuy npectyriennii: Jlexum no cren-
kypey...C. 279-300). Kputuky nporo 0cTaHHBOTO BU3HAYEHHS JIUB. JIaJIi.

! JTus.: ITuontkoBckuii A.A. Yuenue o npecryruienun. — C. 646.

2 Jus.: baxanos M.U. Bkas. niparist. — C. 21.

3 Jlus.: Tanuak6apos P.P. Kanugukaius MHOTOCYObEKTHBIX MPECTYILICHHH Ge3
HpHU3HAKOB coydacTust. — Xabaposck, 1987. — C. 26.

4 Jus.: SxosieB A.M. CoBokymnHOCTb nipectyruienuii. — C. 26.
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VY BuszHaveHHi B.®. J[boMiHa MiIKPECTIOETHCS, O «CKIAIEHUH 3710~
YUH — 1€ CYKYITHICTh €IMHUX MPOCTUX 3JI0YHHIB, AKi CHIBBITHOCATHCS
MiX c0000 SIK (hopMa MPOsBY 3MICTy 3IIOYMHHOI TOBEIIHKH, K 3aci0
JUISL TOCSITHEHHS 3JI0YMHHOT MeTH a00 K KBauti(ikyioua 00CTaBUHA» .

T.I. YUepHEHKO MPONOHY€E BU3HAYATH CKIIAJICHUIN 3JI0YMH SIK «...€JlU-
HUH 37109UH, SKHH CKIIATAETHCS 13 TBOX UM OLIBIIIE CAMOCTIHHUX (SKIIO
pO3MIAIATH 1X 130JIbOBAHO) MPOCTUX 3JI0YMHIB, IO MOCITAIOTH Ha JIBa
YW JIeKiIbKa 00 €KTIB, OJHAK Yepe3 iX B3a€MO3B'SI30K PO3IVISIAOTHCS
KpumiHaabHUM KOIEKCOM SIK OIMH 3JI0YHH».

BoueBunp, mo HaBeneHi BU3HAYSHHs OaraTo B 4OMY IOMIOHI OIlHE
710 OIHOTO. [X 3araibHUM HeI0TiKOM, Ha HAIITy TyMKY, € T€, 110 BOHH I0-
OyZoBaHi Ha KOHCTATAIl1, SIK IPaBHUIIO, TIIBKHU OJIHI€T CYyTO 00’ €KTHUBHOT
O3HaKH IUX 3JI0YMHIB, a came 1X yTBOPEHHI 13 JIEKIIBKOX, ITepe10adeHnx
3aKOHOM OKPEeMHUX 3JIOYMHHUX JIisiHb. [HII O3HaKW, MPUTaMaHHI M
31MoYrHaM, ab0 B3araii He 3a3Ha4ar0ThCs Y BU3HAYCHHSIX (HAIPUKIIA,
ocobmuBOCTI 00'exTa, hopMH BUHH), a00 Ha3BaHI HE 30BCIM KOPEKTHO
(BKaziBKa Ha pi3HOPITHICTH [iif), 200 HE PO3KPUTI aBTOpaMHu (BHYTpiIII-
Hill 3B'I30K 1 B3a€EMO3AJICKHICTh JIISTHb Y CKJIAJICHOMY 3JIOUHHI).

VY HeskuX HayKOBHX MIpallsX KPUMIHAJICTH 3MIHCHIOBAJIH CIIPOOH
MOSICHUTH HASBHICTh Y 3aKOHOAABCTBI CKJIAJIEHUX 3JI0YMHIB, BUXOJS-
YH i3 MiJBUIICHOT CYCIIBHOI HEOE3MEeYHOCTI 1 MUPOKOi PO3MOBCIO-
KEHOCTI JESIKUX CHOJY4YeHb (ITO€HAHb) 3JIOYMHHUX JIisHb, Yepe3 M0
BOHH PO3IIISIAIOTHCS 3aKOHOIABIIEM SIK OJTUH 3109KH’. OTHAK [THTaHHS
coliaabHOi 0OyMOBJIEHOCTI KPUMIHAJIBHO-TIPABOBUX HOPM, BCTaHOB-
JIIOIOYMX BIiATIOBIMAIBHICT 3@ TaKi JisTHHSA, B HayIli Mai)Ke HE CTaBH-
JIACKH*.

SIk Bigomo, Kle 3arajbHUX 3aKOHOM1pHOCTeI/I nporecy KpUMiHaIi-
3amii KokHIH Tpymi (BHIY) 3JI0YMHIB pUTaMaHHI i cBOi, 00yMOBIIEH1

! JTus.: emun B.®. Bxa3s. mpaigt. — C. 20.

2 us.: Yepnenko T.I. Bka3. npars. — C. 25-26.

3 Jlus., nanp.: ®ponos E.A., lanuakGapos P.P. MHOXECTBEHHOCTh HPECTYITHBIX
JIeSTHUH KaK WHCTUTYT COBETCKOTO YrOJIOBHOTO IpaBa: Yd. mocobue. — CBEepIOBCK,
1967. — C. 7; 'anmax6apoB P.P. KBainguxarms MHOroCyOBEKTHBIX NIPECTyINICHHH 6e3
MIPU3HAKOB coydacTus. — Xabaposck, 1987. — C. 26 ta iH.

4 Bmepiie MHUTaHHS TPO COLiaTbHY OOYMOBIEHICTh CKIIAJCHHUX 3JI0YHMHIB OyII0
PO3IISTHYTO OTHUM i3 aBTOpiB i€l pobotu. ([us.: 3unuenko M.A. CocraBHble npe-
CTYIUICHHSI B COBETCKOM YTOJIOBHOM IpaBe (IOHSTHE, BHJbI, HEKOTOpPBIE MPOOIEMBI
KBaIM(HKAINY U TOCTPOSHUs caHKIuit). — [lnce. ...xaHz. ropuj. Hayk. — X., 1990).
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cneumbu(oro JIaHOT 3JI0YMHHOI JISJILHOCTI, 0COOJIMBI (lH,I[I/IBl,Z[yaJ'IBHl)
miCTaBu KpI/IMlHaJIISaI_Ill KEePYIOUHCh SKAMH 3aKOHOJABEIlhb i BCTa-
HOBIIIOE KOHKPETHI KpHUMiHAJIbHO-TIpaBOBi 3a00poHu. lle crocyerbes
1 CKJIaJIeHUX 3JI0YHHIB, SKi BU3HAYAIOTHCS BIIIMOBIIHO 3 IX MPaBOBOIO
TIPHPOJIOFO.

B o0'exTuBHi#l gificHOCTI pi3HI (OPMH 3TOYHHHOT JiSUTBHOCTI MPO-
SIBIISIFOTHCS 1 CKIIQ/IAlOTHCS B TI€BHI CIIONYYEHHS 1 3B'SI3KH, HaOyBarO4n
yCTaJIEHOCTI 1 HOBTOpIOBaHOCTl came B TakoMy BuUNsidi. CycrinbpHa
HEOE3MEeYHICTh TAKUX «CYIYTHIX» OJHE oHOMY IlisSTHB, TIPUPOJIHO, €
ITiIBUIICHOI0, TOMY IO 6yzLqu MOB'I3aHUMU MK CO0O0I0, BOHH I10-
PYUIYIOTH OLIBIIE KOJIO CYCIUTFHUX BiTHOCHH, CIIPUYHHSIOTH OLTBITY
IIKO/TY, HIX TOJi, KOJIM KO)KHE 3 HUX BUMHSAETHCS OKpeMO. THUTOBICTH,
PO3MOBCIO/KEHICTh YCTAlIEHUX CHOIYYeHb JEKIUTBKOX MisiHb, 1, SIK Ha-
CJIIJTOK I[HOTO, iX ITiIBUIIEHY CYCIIbHY HeOe3IeYHiCTh, 3aKOHO/IABEIh
MMOBUHEH ypaxyBaTH 1 BiOOpa3WTH. A I1e¢ MOXIIMBO JIHMIIE 33 YMOBH,
SIKIIIO 0COOIMBOCTI B3a€MOIT (B3a€MO3B’ 13Ky ) IIUX HisTHb OYIyTh a/IeK-
BaTHO 3aKpiIUIeHI y BiJIMIOBiIHIA KpHUMiHAIBLHO-TIPABOBiH 3a00pOHI.

BuxopurcToByrOUM CBO€EpiIHI MIPUITOMH 3aKOHOJABYOI TEXHIKH, CHH-
TE3yIOUM O3HAKU JIEKUTBKOX JIisTHb, 3aKOHOJIABeIlh y3arajbHIOE iX, 3BO-
IUTh B €IMHE IiJie i OTPUMY€ Ha Il MiACTaBi SKICHO HOBE CKIIAJHE
YTBOPEHHS, 3 MPUTAMAHHOIO JIMIIE HOMY CHCTEMOIO O3HaK 1 0CcOoOIH-
BOCTEH — CKJIaJCHHUI 37I0YHH.

TakuM YMHOM, 3JI0YMH € CKJIaJ€HUM HE TIJILKU BHACIIIOK CBOET 3a-
KOHOJIaBYO01 KOHCTPYKIIii, «4epe3 0COOIHMBY TIOCTAHOBY 3aKOHY», SIK BBa-
xaB M.C. Taranues, a i 4epe3 Te, 10 MMOETHAHHS JEKITHKOX CKIIAJIiB
3JI0YMHIB B OJIMH PUTAMaHHE caMe TaKOMY JisTHHIO. 3aKOH BijoOpaxae
JIUIIIE peasbHy JMiHCHICTh, CYTHICTB 1 XapakTep MOCATaHHS.

OTxe, Ha Hally AyMKY, CKJIaJICHUH 3JI0YMH 32 CBOEIO COIIaIbHOO
CYTHICTIO € CIeIU(ITHOI0, CKIAJHOIO 32 CTPYKTYPOIO, ajie €IUHOI0 32
3MiCTOM 3JIOYMHHOIO TTOBEIIHKOIO, sIKa Ma€ HOBI SKOCTI, MIOPIBHIHO i3
TUMU JISTHHSAMH, 10 ii yTBOPIOIOTH, 1 XapaKTepH3y€eThCs OlJIbII BHCO-
KHM CTYIIEHEM CYCITIJIbHOI HeOe3IeYHOCTI. L[e 1 I03BOJISIE 3aKOHOIAB-
L0 PO3MIANATA TaKy CKIATHY 3JIOYMHHY JiSUTBHICTH SK OJIWHUYHHUN
CKJIAJE€HHH 3JI0YMH.

Buxitanene Buiie m103BoIIsi€ 3pOOUTH BHCHOBOK, IO IS TIOSBH B
3aKOHI CKJIaJIEHOTO 3JI0YHHY, MOTPiOHI IMOHAaWMEHTIIIe JIBi 00OB'SI3KOBI
ymoBu. [lo-miepiire, o6 B 00’ €KTHBHIM AIMCHOCTI CKJIaJIacs Ta Yd iHIIA
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TUTIOBA yCTajeHa opMa CKIIATHOI 3JTOYNHHOI JisUTFHOCTI i, IO-ApyTe,
— mo0 caMe TaKy isSUThHICTH 3aKOHONABEIh 3aKPINUB (Tepen0aduB)
K OOWH (€AMHUM) CKIaa 3JI0YMHY. 3 OISy Ha BHCJIOBJICHE, AyMKa
M.C. Tarannesa npo Te, IO «CKJIaAeHl 3J0YMHH iCHYIOTb PIBHO Ha-
CTUTbKH, HACKIIPKU BOHU BU3HAHI 3aKOHOM» € A0COJIFOTHO CIYIITHOIO.

Hassricts y KK cknaseHux 37M04YHMHIB CBITYUTH HE JIUIIE PO Pi3-
HOMaHITHICTh (pOpM 1 IpUHOMIB 3aKOHO/IaBYOI TEXHIKH, a i BUCTYyTa€e
HAOYHHUM ITOKa3HUKOM PiBHS PO3BUTKY KPUMiHAJIBHOTO 3aKOHOJIABCTBA,
BIJIMOBITHOCTI HOoro morpedaM MpakTHKH. AJDKe 3aKOHOIaBelb, (Gop-
MYJIOIOUH TaKi AETIKTH, HE NMPOCTO MA€ Ha METI HOB'S3aTH B €IMHE
LiJIe KOMIUIEKC [isiHb, SIKi «CYIPOBODKYIOTEY» OIHE OIHOTIO B peasbHil
TIHCHOCTI 1 MalOTh MiJIBHINEHY CYCIUIbHY HE0E3MeUHICTh y MOIiIOHIX
CIIOJTYYCHHSX, a i MparHe OiTbII MOBHO BHPA3UTH XapaKTep 1 CTyIHiHb
CYCH1JIbHOI He0e3MeKH BChOI'0 BUMHEHOIO, J1aTH HOMY MAaKCHMAJbHO
TOYHY COLIaJIbHY 1 IOpUAMYHY XapakTepucTuky. Och YoMy TEHICHLIi
70 PO3IMIMPEHHS Kousla cknafeHux 3nounHiB y KK VYkpainu, siki 3apa3
CIIOCTEPIraloThCs, HE € BUITAJKOBUMHU 1 OymIyTh 30epiratucs B mOJallb-
LIOMY, X042 CaM PO3BUTOK 3aKOHOAABCTBA 3 LIbOIO MTUTAHHS HE € Mps-
MoiHidHUM. [3 gacom y KK Vkpainu 3'sBistoTECS HOBI CKJIa/ieHi 3710-
YMHM, {HIII )K, HABIIAKH, BTPAYarOTh CBiil CKiIajeHuit xapakrep'. Apke
3araJbHOBIZIOMO, 110 KPUMIHAIEHUHN 3aKOH 3MIHIOETHCS, «SKIIIO 3MiHIO-
FOThCSI YHHHHKH, SIKi HOTO TIOPOIIKYIOTH)?.

Tak, mpunHEeHHs iCHYBaHHS IEBHUX CYCITIILHUX BiIHOCHH YU 3Mi-
Ha XapakTepy i CTyHeHs CYCIiJIhbHOI HeOE3IeYHOCTI TOTO YW HIIOTO
JiSTHHSL IPU3BOIMIIN 10 TOTO, 10 3aKOHO/AABELb 13 4aCOM BiJMOBIISIBCS
BiJl OKpEeMHUX CKIIQJCHUX KOHCTPYKIIIH, 1 IesKi AistHHS abo B3araii je-
KpUMiHaNi3yBaiucs, ado i3 0JJHOTO CKJIATHOTO JisTHHS YTBOPIOBAIOCS
JeK1UJIbKa MPOCTHX.

Hanpuknaza, o0rpyHTOBaHO OyIi BUKITFOUEHI 3 YUCIIa KPUMiHAIHHO-
KapaHMX JisSHb TaKi CKJIaJIeH] 3JI0YMHH, K CAaMOBUIbHE TIPHUBIACHEHHS
BJIaJH CIIy>KO0BOIO 0C00010, 110 CYIIPOBOKYBAJIOCH SIBHUM JIUCKPEAU-
TyBaHHAM pajstHCBbKO1 Braan (4. 2 cT. 91 KK YPCP 1922 p.); yxunenns

1

3a Hammwmu migpaxynkamu B KK YPCP 1922 p. 6ymo nepenbadeno 7, B KK
YPCP 1927 p. — 18; B KK YPCP 1960 p. — 37 cknagenux ckiafiB 3mounHiB. Hapasi B
KK Vkpainu 2001 p. ix kinpkicts 30inbmaacs 10 68.

2 us.: KucrsikoBckuii A.D. DiieMeHTapHbIM y4eOHUK 00LIEro YroJoBHOIO IpaBa
C MOAPOOHBIM U3JI0KEHHEM Hadall pyChKOTO YrOJIOBHOTO 3akoHonarenbersa. — C. 178.
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BiJI MPU30BY HA JIHCHY BIHCHKOBY CITY:KOY HMUISXOM MIAKYITY CITy>KO0BOT
ocob (4. 2 ct. 56" KK YPCP 1927 p.); yXuIeHHS Bl HaIaHHs 9H 371a-
4i 1o MoOii3arii poOOYnX TBapWH, BO3iB, BUMHEHE IUISIXOM ITiJ[JIOTY
nokymeHTiB (4. 2 ct. 65 KK YPCP 1927 p.); He3akoHHE 3BiIbHEHHS
3aapelIToBaHorO 3-11iJ1 BapTH abo CHpHUSHHS HOTro BTedi, MOEIHAHE i3
HacWIbCTBOM Hajt BapToro (4. 213 ct. 77 KK YPCP 1927 p.), xymiranc-
TBO, TIOE€JHAHE i3 3rBaNTyBaHHAM Ta miamanoMm (4. 3 ct. 70 KK YPCP
1927 p.) Tomro.

Oxpemi 3 nuX JisHb OyJU AEKPUMIHATI30BaHi i3 MPUHAHATTSAM HO-
BOTO KPUMIHAJIIBHOTO 3aKOHONABCTBa B 60-Ti pOKH, ajpke 31 3MiHAMHU
MIEBHUX CYCHUIBHUX BiTHOCHH 3HUKJIA HEOOXiAHICTh OXOPOHATH iX 3a-
co0amM¥ KpUMIHAIBLHOTO TpaBa; iHIII — 3aKOHOABEeIlb MPOJOBKYE BBa-
KaTH KPUMIHATIbHO-KAPAHUMHU JIITHHSIMH, OJTHAK OITUCYIOUH 1X O3HAKH,
JI0 YTBOPEHHS CKJIQJICHUX KOHCTPYKIIiil HE 3BEPTAETHCS.

TakuM YHHOM, MOXKHA 3pOOMTH BHCHOBOK, 1[0 HASIBHICTh Y 3aKOHO-
JIABCTBI CKIIQJICHUX 3JI0YMHIB 00YMOBIIEHA KOMIUIEKCOM Pi3HOMAaHITHHX
(bakTOpiB (MOTITHYHUX, EKOHOMIYHUX, ICTOPUYHHX, COLlIaTbHHUX TOIIO),
SIK1 B OIHMX BHUIIaJIKaX, — OLJIBII BIAJIO, B 1IHIIKX, — MEHII BAAJIO 1 HE 3a-
BT CBOEYACHO BUKOPHUCTOBYE 1 BPAXOBYE 3aKOHO/IABEIb, (POPMYITIOI0-
YU BiJIOBiTHI HOPMH 3aKOHY.

5.2. O0’exkTHBHI Ta cy0’€KTUBHI 03HAKHN
CKJIAJeHOI0 3JI0UHMHY.

Po3rstHeMo 03HaKkM CKIIaIeHOTO 310YNHY. 06 '€Kmu6Hi 03HaAKU 1HO-
TO BUJIy OJIMHUYHOTO 3JI0YMHY TOJSTAIOTh Y HACTYITHOMY.

1. baecamoo6'ekmuicms (TIOMIOO0'€KTHICTD) CKJIAIEHOTO 3JIOYHHY.
Le nistHHS 3aBXaM TOCATAE HA JIBa 4M Oijblle Oe3rmocepenHix 00'eKTr
KpUMiHAJIFHO-TIPaBOBOI oxopoHu. [lepmmii 3 nux 00'eKTiB y Ckiaje-
HOMY 3JIOYHHI 3aBXKIH € OCHOBHHM, IPEBAIIOE HAJI ApyTHM, HaKO1IBII
[TOBHO XapaKTePH3y€E aHTUCOI[AIbHY CHpHMOBaHICTL 1 3MICT 3MOUHMHY B
iI0MY. I[pyrm/l 00'€XT BUCTYyTIAE SIK AONATKOBHUI 000B’I3KOBUH, STKUH Y
cnonyquHl 3 OCHOBHHMM BHU3HAYa€ CIIPSIMOBAHICTB JiSTHHS, CIIOCIO, yMO-
BU HIOTO BYMHEHHSI, TOOTO BUKOHYE JIPYTOPSIHY, JOTIOMIKHY (DYHKIIIFO.

[omo miei o3naku H.®. Ky3HenoBa 3aiiMae MpoTHIICKHY MTO3UILITO,
3a3Ha4Yaroyy, 10 TEPIIOK O3HAKOK CKIAJACHOTO 3JI0YMHY € €IMHHUN
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Oe3rnocepenHiil 00’ €KT MOCSATaHHS BCIX JisiHb, IO BXOIATh Y CKJIajie-
HUI 370uMH. BoHa BBakae, 110 caMe €IHICTh 00’€KTa IUX 3JIOYMHIB
3a0esriedye iM cTaTyc OMMHUYHOTO JIisSTHHS 1 Ha il TiICTaBl BUKIIIOYAE
ix 6araro00’€KTHICTh, OCKIJIBKH «00’€KTH OKPEMHUX 3JI0YHHIB, IO BXO-
ISITh Y CKIIQJCHUW 3JI0YMH, BTPAYar0Th CBOK CAMOCTIHHICTD, BXOSYN
SIK KOMIIOHEHTH JI0 00’ €KTY CKJIaJIEHOTO 3J104YHMHY». BUxoms4u 3 mporo,
00’ext ckianeHoro 3nmounHy H.D. Ky3HenoBa BH3Ha4ae sIK «€IWHUUN
CKJIAJHO-CKJIaJACHUN 00 €KT» .

Ha Hamry myMmKy, 3 Takoro MO3UINEI0 HABPSJl UM MOXKHA TIOTO/IUTH-
csl, TIO-TIEpIIIe, TOMY, IO BIIHOCSYH JIO CKIIQJIGHOTO 3JI0YMHY, CKaXi-
MO, YMHCHE BOMBCTBO, IO€IHAHE i3 3rBanTyBaHHsM, H.D. Ky3nemosa
HE TIOSICHIOE, SIKMM YUHOM TIPY CKOEHHI IIOTO JTBOOO’€KTHOTO 3JI0YH-
Hy OT0 OCHOBHHU 1 JIONAaTKOBUH 00’ €KTH BTPadarOTh CBOKO CaMOCTIiiH-
HICTB 1 CTAIOTh JHIIE€ KOMIOHEHTAMH «E€IUHOIO CKJIaJIHO-CKJIaJIEHOI0
00’exty». He 3p03yMiJ‘IO IO 1€ 3a «CKJIQOHO-CKJIAAeHUN 00 €KT» 1 3
SIKUX CYCIUTBHHUX BiJTHOCHH BiH CKIIAJA€ThCS (KOMHOHy€TBC$I)

[o-mpyre, no cxmanennx H.®. Ky3Herosa BiTHOCHUTH 1 Taki HisH-
HS, SIK TEPOPUCTHYHHUMA aKT, OaHIUTH3M, MAacOBi 3aBOpPYIIEHHS, X04a
OCTaHHI, Ha Halll MO, MAIOTh 30BCIM IHIY FOPUINYHY TPUPONY 1
HE € CKJIaJICHUMHU 3JI0YMHAMHU, aJKE BIIPI3HAIOTHCS BiJl HUX 32 CBOIMHU
00’€KTHBHMMHU O3HAKaMU, OCKIIBKH HE YTBOPIOIOTHCS CaMOCTIHHUMHU
3IMIOYMHHUMH J[ITHHSIMH, KOKHE 3 SIKUX Mepe0aYeHo K BiAMOBIAHUN
CKJIaJ 3110unHy. ToMy Taki JisTHHS HaJlle)KaTh He JI0 CKIIAJICHHUX, a MAIOTh
PO3IIISAAATHCS K 3JI0YMHHU TaK 3BAHOTO «30MPAIbHOTO XapakTepy»?.

[To-Tpere, BuCIOBMIOIOYN BHUIlleHaBeneHI cymkerHs, H.®. Ky3ne-
1IOBa CYTIEPEYHTh cama codi, aJke Y BU3HAYCHHI CKJIaJIEHUX 3JI0UMHIB
BKa3ye, [0 OCTaHHi «...CKJIaIal0ThCs 13 TBOX UM OLIBIIE YMUCHUX 3J10-
YUHIB, SIKI TIPH 130JIbOBAHOMY X PO3IISAAL € CAMOCTIMHHMH 3IT0YMHA-
Mu»’. SIKILO 1€ TaK, TO KOYKHE 3 LUX 3JIOYNHHUX JisIHb Ma€ CBiil 00’ €KT
MOCSTaHHs, 1 IPH 1X 00'€THAHHI Y CKIIAJICHU 3JI0YWH I1i 00’ €KTH HIKYIH
HE 3HUKAIOTh, HE BTPAYalOTh CBOET CAMOCTIHHOCTI, a JIUIIe TIEBHUM YH-
HOM ITiJITOPSIAKOBYIOTHCS. OJJUH OJTHOMY, HaOyBaro4H Takoi cyOopIuHa-
LIHHOT 3aJIEKHOCTI, 32 SIKOT 00’ €KT OHOTO 3JI0YHMHY CTa€ OCHOBHHM, a

Jus.: Kysnenoa H.®. [Ipobnemsl kBamupukanmuu npectymiennid. — C. 279-
286.
2 JTuB. 1po 1€ JOKJIaIHO Aaii y miaposaini 5.3.

3 Nus.: Kysuerosa H.®. Bka3. mparst. — C. 279-280.
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IHIIIOTO — JIOJATKOBUM OOOB’SI3KOBUM 00’€KTOM €IMHOIO CKJIaJIE€HOIO
3IIOYUHY.

ITo-ueTBepre, 30a€ThCA TakoXK, o H.®. Ky3Henosa B 1aHoMy BU-
MaJIKy MPOCTO ITiIMiHS€ OJTHE TOHSTTS 1HITUM, OTOTOKHIOIOUU 00’ €KT
SIK €JIEMEHT 3arajJbHOI0 TIOHATTS CKIaAy 3J0YMHY 1 K Oe3mocepeHin
00’€KT KOHKPETHOTO BUMHEHOTO 3JI0YMHHOTO AisiHHSA. [lificHO, y ep-
IOMY 3Ha4eHHI 00’ €KT 3aBXK/IH € €IMHUM €JIIEMEHTOM CKJIAAy 3JI0YH-
HY, TOIi K Y JPYrOMy — HJIeTbCs MPO iHIIE, a came, PO HasBHICTh
y CTPYKTYpi Oe3rocepelHhoro 00’ eKTa JEKUTHKOX OKPEMUX CYyCIIiIb-
HUX BIJIHOCHH, SIKMM 3aBJa€ThCS MIKOJA NMPH BYMHEHHI KOHKPETHO-
ro 3704nHy. Taki 3JI0YMHH TPAAMIIITHO BH3HAIOTHCSA JBOOO'€KTHUMU
(o100’ €KTHUMU), 10 KOJIa IKUX HaJIeXaTh, B TOMY YHUCII, 1 CKIIaJeH]
3JI0YHHH.

Hapemri, HaBpsim 4M MPaBWIBHO TIJIBKK €JIHICTh 00 €KTa BBAXKATH
KpUTEpieM BiTHECEHHS JIiSTHHS 10 KoJja OJAMHWYHHX 3JI0YHHIB, IO Ha
JYMKY aBTOPKH SIK pa3 1 BUKIII0Ya€ KBasi(iKaIlito BANHEHOTO 32 CYKyTI-
HicTio. CKopillle HaBITaKky, ABOOO'€KTHICTh CKIAJACHUX 3II0YUHIB, pa30M
3 IHIIMMU X 03HAKaMU, HE TUIBKHM HE BUKJIIOUAE 1X BIJHECEHHS 10 OH-
HUYHHX 3JI0YUHIB, K TOMIIKOBO BBaxkae H.®.Ky3HeroBa, a i € miacra-
BOIO JUISI BUKJTFOUEHHS Y TAKUX BHITaJKaX KBaTi(iKallii 3a CyKyIHICTIO
31M04YnHIB. BBaxkaemo, 1o came 3amis 1poro (ab0 B TOMY YHCHI IS
LIHOT0) 3aKOHO/IABEIh 1 00’ €THY€E OKpEMi CaMOCTIHHI 3JI0OYNHU B CKIIAI-
Hi 3aKOHOJIaBYi KOHCTPYKIIii Pi3HUX BU/IB.

Takum 9uHOM, /I OUTBIIOCTI CKIIAJEHUX 3JIOYHHIB XapaKTePHUM
€ HasIBHICTb OJHOI'0 OCHOBHOI'O 1 OJHOIO JOAATKOBOIO 00OB’SI3KOBOI'O
00'extiB. OHAK cepes HUX € U TaKi, [0 CIPUYHHSOTH [IKOLY OLThIIii
KITBKOCTI CYCHUIBHUX BiTHOCHH. 30KpeMa, Ie XyJIraHCTBO, ITOB'sI3aHe
3 OTIOPOM TIPEJICTABHUKY BJIaJIH, SIKE BAMHEHE 13 3aCTOCYBaHHSM BOTHE-
najbpHOI a00 X0momHo1 30poi (4. 4 cT. 296 KK). Bkazane nisHHS nocsirae
HE JIMIIe Ha TPOMAJICHKHIA MOPSAAOK (OCHOBHUI 00'€KT), HE TLIBKH Ha
ABTOPHUTET OPTaHiB BiIa U (OIMH JTOJATKOBUH 00'€KT), a i HA OXOPOHIO-
BaHI KpUMiHAJHHUM 3aKOHOM BiJTHOCHHU TPOMaJICEKOT Oe3neKu (1HImid
JIOJTATKOBHIA 00’ €KT).

3a3HaYMMO TAKOXK, IO ITParHeHHs 3aKOHO/IABIIS TIOCTABUTH T TIep-
[I0YEePTOBY OXOPOHY II€BHI CYCITJIbHI BiJIHOCHUHH, 30BCIiM HE O3Ha4ae,
10 111 BiTHOCHHU € OiIbIII BAKJIMBUMH TOPIBHSIHO 3 1HITUMH, SKi TEXK
MTOPYIIYIOTHCS ITUM 3JI0YHHOM.
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Mix THM, y JiTeparypi BHCIOBIIOETHCS AYMKa, IO 3a «3aralb-
HUM TIPaBUJIOM, JIONATKOBHU 00'€KT i3 TOYKU 30py CYCIUIRHUX iHTE-
PECiB € MEHIII COIIadbHO IIHHMM MOPIBHSHO 3 OCHOBHHM 00'€KTOM»!.
VaBIsIETBCS, IO 1€ TBEPIDKEHHS € CYMHIBHUM, 00 iCHYIOTH CKJIaJieHi
3II0YMHU, B SIKUX JTOJATKOBUH OO'€KT €, HaBiTh, OUIBII 3HAYYIIAM 1
Ba)KJIMBHUM, HI’)K OCHOBHMI, OCKIJILKH IOCATaHHS Ha HHOT'O € OLJIBII He-
6e3neunuM. Hampukmnan, mpu po300i, ToeAHAHOMY 13 CIPHYNHEHHSIM
TSOHKKUAX TUTECHUX yHIKomkeHb (4. 4 ct. 187 KK), 3mopoB'to nronunm 3
TOYKH 30pY COIIAIbHUX IIIHHOCTEH CIIiJI BiiJaTH MepeBary nepei Bij-
HOCUHaMHU BiIacHOCTi. Tak caMo ckazaHe CTOCYEThCS 1 HACHIIbHUIILKOTO
rpabexy (4. 2 ct. 186 KK), He3aKkOHHOTO 3aBOJIOIIHHS TPAHCIIOPTHUM
3ac000M, IMTOEHAHOTO 13 3aCTOCYBAHHSIM HACHJILCTBA, HEOE3EYHOTO
JUTSE KUTTA 1 310poB'st (4. 3 c1. 289 KK), 1 6ararpox iHIMUX CKJIaiB 3J710-
yuHIB. BBajkaeMo, 1110 B IIUX Ta 1HIIKX ITOAIOHUX BHIIAJKaX 3aKOHO/a-
Bellb, TIOMIIIYIOYH T€ UM iHIIE JisTHHS 10 BiMOBiAHOTO po3airy Ocob-
nmuBoi yactuHu KK, BpaxoBye He TiIbKH Ba)KIIMBICTh OXOPOHIOBAaHUX
CYCITITFHUX BiJTHOCHH, a i 00Mpac ik OCHOBHUH 00'€KT Take CyCITiIbHE
Onaro 4u iHTEpec, MocATaHHS Ha SKi CKIIAJAI0Th COIlialbHY CYTHICTh
3II0YMHY, BU3HAYAIOTh HOTO CIIPSMOBaHICTh. LlyM 1 mOsicHIOEThCS, 110
CIPUYUHEHHS IIKOAM JOJATKOBOMY 00'€KTY, KU 1HOMI y CKIAJACHHUX
3II0YMHAX € OUITBII BaKITMBUM 332 OCHOBHHI, BIJICYBa€ThCs, TaK O MO-
BHTH, Ha JIPYTHH IIaH.

Jlo ckazaHoro A0/1aMo, 110 B FOPUAHYHIN JTiTeparypi iHOMI OTOTOX-
HIOIOTH 0araroo0'eKTHI 1 CKJIaI€H]1 3JI04UHH, [IOMHJIKOBO BBAYKAIOUH, 1110
«CKJIAJEHHUH 3JI0YMH Ma€ MICIie TaM, 1€ JISHHS 10CsArac Ha OCHOBHUH 1
JIOAATKOBUM 00’ €KTH»?.

Hanpuknan, B.M. JleonteeB Ta .M. TsbKkkOBa BKa3ylOTh, LIO
3/IA€THCS TEOPETUYHO 1 NMPAKTHYHO HEOOIPYHTOBAHWM BHJILICHHS
CaMOCTIHHOT TPYINU CKJIQJHHUX 3JI0YHMHIB 13 JEKiIbKOMa 00’ €KTaMu
(6araTo00’€KTHUX 3JI0YMHIB), TOMY IO CKJIaIaF0YHUCh 13 TBOX YU OLITb-
1II€ 3JI0YMHIB, CKJIAJE€H] 3JJOYMHH 3aBXKI1 IIOCATAal0Th Ha JIBA YU O1JIb-

! ITus.: Kopskanckuiit HM. OObeKT 1 peaMeT yroJoBHO-PaBOBO OXpaHbL. — M.,
1980. - C. 219.

2 Jlus., Hanp.: Sxymms B.A. Oumbka u ee yrolnoBHO-IIPaBoBOe 3HaueHue. — Ka-
3anb: W3-Bo KazauckI'V, 1988. — C. 70; Papor A.l. Buna u kBajguduKarius npecTyruie-
Huii. — M.: BIO3H, 1982. — C. 56-57.
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nie 00’exra'. BoueBH/Ib, 10 32 TAKOTO IMiIXOy HE BPAXOBYEThCS Mpa-
BOBa MPHUPO/IA CKJIAICHUX 3JI04MHIB. BOHU € ckilajiecHuMH He uepes Te,
10 TOCATAIOTh Ha JIBa UM OLIbIIE 00’ €KTa, a TOMY, IO CKIIAJAI0ThCS 13
JEKITBKOX JisTHb, KOXKHE 3 SIKUX CIPSIMOBAHE HA CIPUYHHECHHS [IKOIN
CBOEMY 00’ €KTY.

OTKe, HasIBHICTH JEKIJIBKOX 00 €KTIB cama 110 co01 He HaIa€ 3J1049H-
HY CKJIaJICHOTO XapakTtepy. Ha Haliry 1yMKy, 31 CKa3aHOTO MOYKHA BHBEC-
TH TaKy 3aJICXKHICTb: KOMCEeH CKIAOeHUll 310YUH € 6a2amood'ekmuum,
OOHAK He KodiceH Ha2amood'ekmHuil 3104UH 30 C80€I0 KOHCMPYKYIEID
HanexHcums 00 CKIA0EHUX OIsiHb.

OCKIITbKY CKITaJIEHUH 3J7I0YMH € 6araTtoo0'eKTHUM JIiSTHHSM, BiH CIIPH-
YHMHSE MIKIMBI COIialibHI 3MIiHA B cepi JEKUTbKOX 00’€KTiB KphMi-
HAJILHO-TIPABOBO1 OXOPOHH, TOOTO B IIIJIOMY Ma€ OLITBIIT BUCOKHI CTYIIiHb
CycCHiJIbHOT HeOe3MeKH, HiXK JisTHHS, 1110 BXOAATH JI0 Horo ckiamy. Crmpa-
FOYHMCh Ha IIF0 BIIACTUBICTH PO3MIISYBAHUX 3JIOYHHIB, IESKI KDUMIHAIICTH
BHUCIIOBITIOIOTh JTyMKY, 1110 CKJIQ/ICHUH 3JI0YMH ICHY€ TUTLKH B THX BUTIA-
KaX, KOJIU JISHHS, 1110 0r0 CKJIaJar0Th, HE BUXOIATH 3a MEXI] BlAIIOBI1IHO-
0 CKJI/IHOTO CKJIay 3a CTYIICHEM CBOEI CYCIIBHOI HEOEe3MeIHOCTI .

YV IpUHIATTI 13 1M TBEPIHKEHHSIM CITiT ITOTOIUTHCH 1 3pOOHUTH BUCHOBOK,
10 CyCITiThHA HeOE3MEUHICTh CKIIaJIEHOTO 3JI0YMHY HE MOXKe OyTH MEHIIe
Hi CIIJTBHOI (CYMiCHOT) CyCIUTbHOI HEOE3MEYHOCTI HisiHb, M0 BXOIATH JI0
HOTO CKIIaJTY, Hi CYCITUTFHOT HEOE3MEYHOCTI KOYKHOTO 3 HUX, 30KpeMa.

OpHak y niTepaTtypi iCHy€e MPOTHIIEkKHA TYMKa, 3T1THO 3 SIKOIO, SKIIO
JUTSE BYNHEHHSI 3JI0YMHY OOHMPAroThCs Taki OpPMH 1 3ac00H, CyCIisibHA
HEOE3MeYHICTh SAKUX MPUOIN3HO € PIBHOIO CYCITIIBHIN HEeOe3MmeyHOCTI
«OCHOBHOT0)» 3JI0YHHY, TO BUMHEHE CIiJ KBari(hiKyBaTH 3a CyKyITHiC-
TI0. Y BHIIAJKaX, KOJIIM CyCHiIbHa HeOesneuHicTh Gopmu (3acoly) €
HE3pIBHSAHHO HMKYOIO 32 CyCIUIbHY HEOE3NEeUYHICTh JiSHHS B LIJIOMY,
JTMOO0HB, HABIIAKW, — BUIIIE CYCIIBHOT HE0E3MEUHOCTI CaMOT0 3JI04YHHY,
TO MAaTUME MiCLIe CKIIAZECHUH 3I04HH’.

OI1iHIOIOYH HaBEJCHE CY/KCHHS, 3a3HauMMO HacTymHe. [lo-mep-
11e, CycHiJibHa He0e3MeuHICTh BYNHEHOTO HE MOXKE BH3HAYATHUCS Tillb-

' us.: Kypc yronosuoro npasa. O6mast yacte. Tom 1. — M.: 3epuaino, 1999.
—C.502.

2 Tus.: Hukudopos A.C. CoBokynHOCTh nipecTyruieHuid. —M.: FOpu. ut., 1965.
-C.17-28.

3 Jlus.: Tam camo. — C. 24-25.
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K{ TSOKKICTIO CIIPUUMHEHO] mKoau. BoHa ckiamaerses 13 1ol HU3KU
YIMHHUKIB 1 32JI€KUTh, IEPEAYCiM, BiJI BOKIUBOCTI 00’ €KTa MMOCATAHHSA,
XapakTepy i po3Mipy IIKiIJTHBUX HACITIIKIB, SKi HACTAIH, CIIOCO0y, 3Ha-
psizb, Miciis, 9acy, 0OCTaHOBKM BYMHEHHS 3JI0YMHY TOIIO'.

[lo-gpyre, cycniibHa HEOE3MEUHICTh 3JI0YMHY BU3HAYAETHCS TAKOXK
i cy0’eKTHBHMMH HOTO 03HaKaMH ((hOpMOIO BUHH, i CTyIIEHEM, MOTH-
BaMH, MeTO0 To1o). OTXKe, BUPIITyBaTH MIUTAHHS IPO TE, SKE 13 TisHb,
10 TIOPIBHIOKOTHCS, € OLIBIT HeOe3MEUHUM, MOJKHA TUTBKH 3 ypaxyBaH-
HSIM CYKYITHOI OIIiIHKH BCiX 3a3HaUY€HNX YHHHUKIB.

Hapemri, cycninibHa HeOE3MEUHICTh OKPEMOTO JIiSTHHS y CKJIaIeHO-
My 3JI0YMHI HE MOXKe OyTH OiJIbIe CyCIiIbHOI HeOe3MeUHOCTI CaMoro
1BOTO 37104MHY. SKII0 Take BiZIOYBa€THCS, TO CKIAZCHUH ACTIKT IPOCTO
nepecrae ICHYBaTI/I «pO3MAJAETHCA, PO3PHBAETECA» HA TISIHHSA, 3 AKHX
CKJIaZlaeThCsl, 1 Bce BUMHEHE Oyne miuiarati kBasidikauii 3a cyKymnHic-
TIO 3JI0YHHIB.

2. HasiBHICTD B CKJIaJli CKIIQJIGHOTO 3JIOUHHY 080X Y Oinbuue cyc-
NiIbHO Hebe3neuHux OIsAHb, KOJCHE 3 AKUX, CAMO NO co0i, € OOUHUYHUM
37104UHOM, OCKLIITBKHU TIpAMO TiepenbadeHe B Ocobnuiii yactuHi KK sk
OKpeMUH (CaMOCTIHMIA) CKIIa]] 37I04HHY.

Ha nany ocoOnuBicTh CKiTaieHuX 31041HIB Biiepiie Bka3zaB M.C. Ta-
TaHLEB, SIKUI NHCaB, 10 «y LUX BUMAAKAX 3aKOH 13 IEKIJIBKOX OKPEMHX
3JI0YHHHUX MOCATaHb. .. YTBOPIOE oxuH 310unn»’. JI.C. Benorpui-Kot-
JISIPEBCHKUHM TAKOXK BBAKAaB, 1[0 KPIM MPOCTHX 3JIOYMHIB, SIKI MOcCsATa-
I0Th Ha HEPO3KJIAIAEMUM KUTTEBHI IHTEpEC, MOXIINBI CKIIaaHI popMu

' TuB., Harp.: YronosHoe npaso Ykpaunckoit CCP Ha coBpeMeHHOM 3tarne. YacTh
O6mas. — Kues: HayxoBa nymka, 1985. — C. 33.

2SIk ciymiHo 3a3Ha4ace 1.B. TlomikaprioBa, «I01aTKOBUiA 37I04HH HE MOXKE OTHOYACHO 1
BXOJIUTH B CKJIJICHUH 37T0YMH, 1 BUXOUTH 32 Horo paMKu. [Ipu BKITIOYEHH] 10 CKIIaJIeHOTO
OUIBLII TSHKKOTO 3JI0YMHY OCTAHHIIT IITYYHO PO3pUBAEThCS HA J1Bi yacThHU. Lle npu3BommTh
JI0 TOT0, 1110 TSDKKUH 3JI0YMH YPaxoBYEThCsI ABIYi: MEPIINi pa3 Ipy Keastidikarii CKiaeHoro
3JIOYHHY 1 APYTHIA pa3 MpH caMoCTiitHIN KBatidikamii», 110, 6e3yMOBHO, MOPYITY€ TPUHIIAIT
crpaseymBocTi (4. 3 cr. 2 KK Yipainu), 3rifHo 3 sIKHM HIXTO He MOKE HECTH KPHMIHAIIBHY
BIIMOBINAIBHICTH JIBiYi 3a onHe i Te came misHHS. ([uB.: [lommkaprioea 1.B. YromosHas
OTBETCTBEHHOCTH 3a YMBIIUICHHOE MPIYNHEHNE TSHKKOTO BPEJIa 3A0POBBIO: TIPOOIEMBI YTO-
JIOBHOM MOMUTHKY 1 kBaymdurkarun. — M.: FOpmutundopwm, 2009. — C. 165-166).

3 Jus.: Taranues H.C. Jlekuuu 110 pycCKOMY yrojOBHOMY IpaBy. YacTb oOiuast.
Bem. 4. — CI16., 1892. — C. 1670.
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37I04MHY, [0 YTBOPIOIOTH €auue 1ine'. A.®D. KicTAKiBChbKHii 3a3Ha4aB,
10 He MOXKe OyTH CYKYITHOCTI TaMm, Jie OJ{HE JiSTHHS BXOAUTH JIO CKIIaay
THIIIOTO SIK OJIHA i3 CYTTEBUX HOTO O3HAK’.

VY HacTymmHOMYy came I O3Haka Oyina B3ATa KpHMiHAJiCTaMH 3a
OCHOBHY TIPH BH3HAY€HHI CYTHOCTI CKJIaJleHOTO 3;10uuHy. OfHaK aB-
TOPHU TO-Pi3HOMY TIYMAuWJIH IO O3HaKy. Jleski BBaXkayiu, 10 TaKHX
JisiHb IOBUHHO OyTH He Oijbiie aBOX’. IHINI aKIEHTYBaJld yBary Ha
00OB'SI3KOBIH PI3HOPITHOCTI [isIHb, 3 SKUX yTBOPIOETHCS CKIIAJICHUH
37104MH*,

Ha namy mymky, HaBeneHi CyIkKeHHS He € Oe33arepedHuMu, 00
BCTAHOBJIIOBAaTH Oynb-sKi YiTKi KUIBKICHI TapaMeTpu MI0J0 AisSHb Y
CKJIQZICHOMY 3JI0YMHI HEJOMIIBHO Ta i HaBpsa uu npaBmwibHO. Cepen
CKJIQJICHUX 3JIOYHMHIB 0arato TakuXx, siki yTBOpEHi OinbIe, HiXk JBOMA
nissHEAME. Hampukian, e Bxke 3rajyBaHe XyJiraHCTBO, ITOB'S3aHE 3
OTIOPOM TIPEJICTAaBHUKY BJIAJH | BYMHEHE 13 3aCTOCYBaHHSIM BOTHE-
nanpHO1 200 XomoaHo1 30poi (4. 4 ct. 296 KK); nepeBuiieHHs Biaau
a00 cy)KOOBHX MMOBHOBAXKEHb, 1[0 CYITPOBOIKYBAIOCHh HACHIIECTBOM
i 3acTocyBaHHAM 30poi (4. 2 cT. 365 KK) Ta inmi gisausa. Kpim Toro,
HE MO)KHa BUKJIIOYATH, 10 (POPMYIIFOIOUM HOBI CKJIAJICHI JIETiKTH, 3a-
KOHOJIaBeI[b IEBHY YaCTUHY 3 HUX TaKOXK Oy/le BU3HAYATH Yepe3 MO€EI-
HaHHS B OJHOMY CKJaji OiJibIlle HDXK JBOX CAMOCTIHHHX 3JIOYHHIB.
OTxe, MpU BU3HAYCHHI CKIIAJCHUX 3JI0YMHIB OLIBII MPaBMIBHO BKa-
3yBaTH, 1[0 BOHH CKIIAJJAIOTHCS 13 AEKIJTPKOX CAMOCTIMHUX 3JIOYMHHHUX
SAHB.

[Ilo cTocyeTbest TyMKH PO OOOB'SI3KOBY Pi3HOPIAHICTH IHX [IiSHB,
TO 11 MOXxHa Oyii0 O MiATpUMATH, STKOM HaIlle JOCIIDKSHHS CKIIaJICHIX
3104nHIB oOMexyBanocs nutre aHamizom KK Ykpaiau 2001 poky.

Hiiicao, B ymaHOMY KK VKpainu Bci ckiajieHi 3II04MHH YTBOpEHi
pi3HOpigHUMH HistHHAMA. OJHAK y KPUMIHAILHOMY TIpaBi YKpaiHu He

' Jus.: Benorpun-Komspesckuit JI.C. Y4eOHUK PyCCKOTO YrOJIOBHOTO MpaBa.
O6was u ocobennas yacts. — K., 1904. — C. 201.

2 Jlus.: Kucrsikosckuii A.®D. Bkas. nparst. — C. 601-602.

3 JTus.: JIsnynos FO. KBamudukauus coCTaBHBIX (CIOKHBIX) MPECTYIUICHUH //
Co. 3ak0HHOCTB. — 1982. — Ne 2. — C. 48; I[TanoB H.W. YronoBHO-1IpaBoBOE 3HAYCHHUE
croco0a coBepILeHHs TpeCcTyIIeHus. — X.: «Buma mxona», 1984 ta iH.

4 us.: SIkosneB A.M. CoBokymHOCTh npectymienuii. — M., 1960. — C. 27; Ta-
yxman JI.J[. KBanuduxanus npecTymsieHuid: 3akoH, Teopus, npaktuka. — M., 2001.
—C. 102 Ta iH.
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tak naBHO (y KK 1960 p.) Oyna nepenbaueHa HHU3Ka CKIaJIEHUX 3J10-
YHMHIB, SKi YTBOPIOBAJIKCH OMHOPIAHUMHU AistHHsSMH. Hampukian, yxu-
JIEHHS BIFICBKOBO3000B'sI3aHOTO Bij y400BHX 200 MOBIpOYHUX 300DiB,
BYMHEHE TUISTXOM ITipo0aeHHs MoKyMeHTIB (4. 2 ct. 192 KK 1960 p.).
TyT obunBa nissHHS 3HaXoAmIUCS B omHOMY po3nini KK, cnipuuunsim
IIKO/TY OTHOPIAHUM 00'€KTaM KPUMiHAIBHO- -TPaBOBOI OXOPOHH i Oy
ymuchnvE. OTxKe, iX MOKHA BBaKATH O,HHopl,I[HI/IMI/I Ho O,I[HOpl,Z[HI/IX
3JI04MHIB HAJIEXKaJIM TAKOK YMHUCHE TSDKKE T1JIECHE YILKOIKECHHS 1 Mop-
nyBaHHS, 00'eqHaHI B omHOMY ckiani (4. 2 ct. 101 KK 1960 p.), xym—
TaHCTBO 1 OMIp NPEICTaBHUKY BIaJH, 10 Hepe,[[6a‘laJII/ICB B CKJIa/li 3J1iC-
Horo XyiirancTsa (4. 2 ct. 206 KK 1960 p.) Ta neski iHmmi.

VY ynaHOMY KK P® 1996 p. Takok € meBHa KUTBKICTh CKIIQJICHUX
JIEITIKTIB, YTBOPEHHUX OJHOPITHUMH MiSTHHAMHU. 30KpemMa, Iie TepOpHC-
TUYHUI aKT, BYMHEHUH 13 3aCTOCYBAaHHSM BOTHENAIbHOI 30poi (1. «B»
4. 2 ct. 205 KK P®); 3axoruieHHs 3apy4HHUKIB, BUMHEHE 13 3aCTOCY-
BaHHSM BOTHEMNAIbHOI 30poi (1. «m» 4. 2 ¢T. 206 KK P®); yron cynna
MOBITPSIHOTO, BOAHOI'O TPAHCIIOPTY Y 3aJ1i3HUYHOI'O IOTSTY, BANHEHUH
i3 3acrocyBaHH:IM 30poi (1. «r» 4. 2 cT. 211 KK P®) Ta inmii. Yci nisH-
HS, 3 SIKUX CKJIQJAIOThCA Li CKIIAICH] 3JI0YMHH, 3HAXOISATHCS B OJHOMY
posnini KK P® «3no4nHN 1MPOTH TPOMAACHKOI O€3MeKH», CIPUIHHS-
I0Th IIKOJly BKa3aHUM CYCHUIBHUM BiJHOCHHAM, BUMHSIOTHCS 3 OAHIEI0
(hopMoOrO BHHH, a OTKE, € OJHOPITHUMHU.

Ha nizxcraBi BUKIIaeHOro MOXHa 3p0OUTH BUCHOBOK, 1110 BU3HAUCH-
HS CKJIQZIEHOTO 3JI0YHMHY, SIK TAKOT'0, 110 CKJIAJAETHCS 13 ABOX pi3HOPiA-
HUX 3JIOYMHHUX JITHb HE 3aBXK/IW BiJIIIOBiIae HOTO CyTHOCTI, TOMY IO
BKa3aHa O3HaKa JUIsl HbOro abo B3arajii He XapakTepHa, abo PiBHOIO
MIpOI0 TIpUTaMaHHa 3JI0YMHAM 1HIIWX BH[IB. BUIbII MpaBUIIEHO TOBO-
PUTH PO HASBHICTH Y HOTO CKJIaJli AEKLIBKOX CYCHIIEHO HE0Ee3MeuHNX
JisIHb, KOKHE 3 KHX CaMO 110 CO01 € OKPEMHUM OJIMHUYHHUM 3JI0YMHOM,
nependasennm y KK.

3. HasgHicmb 6HymMpiHb020 63A€MO038'A3KY MIdHC OisHHAMU B CKIIa-
neHoMy 3nounHi. Kpuminamictu 3amxaum 3BepTaiM yBary Ha Te, IO
JiSTHHS B CKJIA/IGHOMY 3JI0YHHI ITOB's13aH1 MiXK c00010. A.A. [TioOHTKOBCH-
kuif, M.A. CTpyd4KOB BKa3yBaly, 1[0 cCaMe Yepe3 CBOI0 BHYTPIIIHIO €]1-
HICTh JICKUIbKA JIisIHb 3[aTHi YTBOpUTH ofuH 3nounH'. M.I. Baxxanos

! JTus.: [TuonTroBckuii A.A. Bkas. npais. — C. 646; Ctpyukos M.A. Bka3. npars.
—-C. 32.
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IMCaB TIPO «Opra”iuny €aHicTh», H.®. Ky3HemoBa — npo «opraniqyHuii
B32€MO3B’s130K», a 10.1. JlamyHoB 3a3Ha4aB, 1110 OpraHiyHa BHYTPIIIHS
€JTHICTh CKJIa/Ia€ HEOAMIHHY BIACTHUBICTh OYIb-SIKOTO CKJIAJICHOTO 3JI0-
quHy'.

OpranivHa €HICTh O3HAYAE, 1110 ABHIIA ITePe10aYar0Th, 00YMOBIIIO-
FOTh OJTHE OJTHOTO, B3a€EMOIIPOHUKAIOTh. J1J1s1 OLIBIIOCTI CKITAIeHHX 3J10-
YUHIB, 1Ie, NIHCHO, XapaKkTepHo. Tak, NisHHS, 0 CKIIAJAI0Th HACHIIHLHH-
ubkuii rpabixk (4. 2 ct. 186 KK), po36iii (ct. 187 KK) HacTinbku TicHO
MOB's13aHi MiXK cO0010, IO PO3IUINTH X, HABITh MITYYHO, HEMOXKIIUBO,
00 came BHacIiZOK (IIISTXOM) HACHIBCTBA HaJl 0COOOI0 BiOyBa€ThCS
3aBOJIOMIIHHS MaliHOM. BomHOuac, y Takux 3jI04MHAX, SIK HAIPUKIAJI,
BOMBCTBO, MoeaHaHe i3 3rBanTyBaHHsAM (1. 10 4. 2 ct. 115 KK), 3aBo-
JIOJIIHHS Yy)KUM MaiHOM IUIIXOM 3JIOBKHUBaHHS CITy>KOOBOIO 0COOO0IO
cBoiM ciyxk00BuM craHoBumeM (4. 2 cT. 191 KK), 3B'130k Mix HisH-
HSMHU MEHII CTiMKWiA. 3rBaJTyBaHHs HE OOOB'SI3KOBO Y BCiX BHIAJIKax
HOTO0 BYMHEHHS CYIPOBO/DKYEThCS BOMBCTBOM. PiBHMM 4YMHOM 3aBO-
JIOJIIHHS MaifHOM He 3aB)XK/IU IOB'SI3aHE 13 CIIY)KOOBUM 3JIOBKUBAHHSIM.
OTxe, Xoua BHYTPIIIHIN 3B'A30K, 0€3 CYyMHIBY, IPUTAMaHHUAN ITHHSIM
y CKJIJICHOMY 3JI0YMHI, ajie PO IX OpPraHi4Hy €IHICTb TOBOPHTH HE
30BCIM KOPEKTHO.

Ha namry JIyMKY, BHYTPIITHIA B3a€MO3B'SI30K MIXK JTiSTHHSIMH y CKJIa-
JIEHOMY 3JI09MHI TPOSIBIIAETECA B ocobnmuBuX opMax IXHBOT B3aEMO/II1.
Xapaktep B3aeMOJIii 00yMOBIIOETHCS CIIBBIIHOIICHHSM OO0'€KTIB IHX
IisTHb. BUXOMs9M 3 IbOTO CITIBBiAHOIICHHS, MOYKHA KOHCTaTyBaTH, 110
1 cami 3JIOYMHH MarOTh CIIBBIITHOCHTHCS: a) SIK OCHOBHE 1 JIOTIOMi>KHE
(momatkoBe) misHHS (CITOCIO BYMHEHHS OCHOBHOTO), HAITPHUKJIA]], BUMa-
raHHsl, O€IHAHE 13 morpo3or0 BOuBCTBA (4. 2 cT. 189 KK)?; abo 0) sk
OCHOBHE i kBauTi(pikyroue issHHS (Y BUIMAKaX, SIKIIO CKJIASHHH 3JI0YNH
YTBOPIOETHCS NIISIXOM ITPHETHAHHS 10 OCHOBHOTO CKJITy KBaMi(PiKyFo-

Jus.: baxxanos M.J. MHO)X€CTBEHHOCTb MPECTYIUIEHUH 110 YIOJOBHOMY IIpa-
By Ykpaunsl. — C. 21; Kysuenosa H.®. [Ipo6iembl kBanuduKanuy mpecTyIeHHH.
— C. 280; JIanynos KO.U. Bkas. npargs. — C.50.

2 «V 3a3HavyeHHX BHUIAJKaX, — SIK IUIKOM CIymHO BKasyioTh B.II. Tuxwuii Ta
M.L. I1aHOB, — onHa [Iisi BUCTYTIAE SIK CrIOCiO 37ilicHeHHs iHImoi. BoHn nepeOyBaroTh y
HEPO3PUBHOMY 3B 53Ky Ta OpPTaHIUHIM €IHOCTI 1 y CYKYMHOCTI YTBOPIOIOTH CKJIQJHY
1o, siKa i 3aBJa€ MIKOAM 00 €KTY (SK OCHOBHOMY, TaK i gofgatkoBomy)y». (us.: Tuxwuii
B.I1., [TanoB M.I. 3nmouuH, iforo BUIu Ta CTaii: HAYKOBO-TIPAKTHIHUN KoMeHTap. — K.:
Bun. gim «IIpomeni», 2007. — C. 6).
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401 03HAKH, 1110 HE € CIOCOOOM), HAalPUKIIaZ, yMUCHE BOMBCTBO, OE/-
HaHe i3 3rBantyBaHHAM (1. 10 4. 2 ct. 115 KK), po36iii, moeHanmii i3
CHPUYMHEHHSM TSDKKUX TUIECHHX yIIKomKeHb (4. 2 ct. 187 KK), xymi-
TaHCTBO, ITOB'S3aHE 13 OMOPOM IpencTaBHUKY Biaan (4. 3 ct. 296 KK),
TOLLO.

[Hakme kaxxy4u, B CKJIaIEHOMY 3JI04MHI iSTHHS 11epeOyBatoTh y Cy-
OopIuHAIIiHINi 3a5Ie)KHOCTI (CITIBBIAHOIICHHI): OHE 3 HHUX 3aBXKIU €
OCHOBHUM, a iHIIe (1HII1) TOJaTKOBUMH, 1110 CIIPHUSIOTH BUMHEHHIO (200
CYNPOBOIKYIOTb BANHEHHS) OCHOBHOTO.

TakuM unHOM, O3HaKa BHYTplLLIHLOFO 3B'SI3Ky, [I0-TIepLIe, CBIAUYUTD
PO HAsBHICTb MEBHOI B3a€MOJil Mi>K OCHOBHMM 1 1OJaTKOBUM JisiH-
HSIM Y CKJIaJIeHOMY 3JIOUMHI, SIKa IPOSIBIISIETHCS. B TOMY, 1O JJOAATKOBE
TiSTHHS 3aBXKAN MPUENHYETECA O OCHOBHOTO 1 yTBOPIOE 3 HUM €HU-
HUI, B3a€MOIIOB’s13aHMI KoMIuIekc. [lo-1pyre, n1aHa 03HaKa He TIJIbKU
BiOuBae hopmy, a i pO3KpUBAE 3MICT (xapaKTep) 1i€i B3aeMoii, oc-
KUTBKU BKa3ye Ha ICHYIOUY HECaMOCTIHHICTb, 3aJIEXKHICTh JOAATKOBO-
IO 3JI0YMHY BiJl OCHOBHOIO AistHHA. Bpemri- PCILT, 1isl O3HAKA MOKa3ye,
IO y CKJaJEHOMY 3JIOYMHI caMe OCHOBHE AiSIHHS BiAIrpa€ roJIOBHY
PO y BU3HAYEHHI XapaKTepy, 3MICTY i CIIPIMOBAHOCTI 3JIOYHHHOTO
MOCSITaHHSI, TOI1 SIK 10JaTKOBE KOPUT'Y€E, KOHKPETU3YE CHPSIMOBAHICTh
OCHOBHOTO, poOuTh Horo Oinbin 4yiTkuM'. OCh YOMY 3aKOHOABEIIb,
(hopMyTIOIOYH TOH UM IHITMH CKITaJIEHUH 3JI0YHMH, HE TITbKA 00’ €IHYy€E
B HbOMY JIEKiJIbKa 3JIOYMHHUX HisHb, a ¥ 3aBXK]IU 3aKPIIUTOE B 3aKOHI
BIJIITOBiIHE CIIBBIIHONICHHS M)XK TUMH JiSTHHSMH, 110 OTO YTBOPIO-
0Tb.

! TIuTaHHS NPO CHIBBiHOLICHHS [IisIHb y CKJIAJCHOMY 3JI04YHHI B JIITEparypi Bxe

nigaiManock. Tak, me M.C. Tarannes B jekmisx 1892 p. mucas, 0 y BANAKaX CKJIa-
JICHHX 3JI0YMHIB MOCATaHHS BUCTYIAIOTH a00 sIK cr1oci0, a00 SK HACTIOK OTHE OJJHOTO.
(dus.: Taranues H.C. Jlexiun mo pycckoMy yroaoBHOMY MpaBy. HacTe oOmas. Beim. 4.
- CII6., 1892. — C. 1670).

A.C. HukudopoB BUIIIAB TPH BUAA CITIBBIIHOIICHHS isIHb Y CKJIAJACHOMY 3J10-
yuHi: 1) gk 37m0uMHHA PopMa 1 OCHOBHUIT 3MICT 37I04MHY; 2) SIK MeTa 1 3aci0 37104nHY;
3) six 3;10uMHHA [is Ta ii cycninepHo Hebe3neunuil pesynsrar. ([us.: Hukudopos A.C.
Bkas. mpaus. — C. 19).

Ha Hamry nymKy, HaBelleHi Cy/UKeHHS HayKOBIIIB 3aCHOBaH1 Ha HEBUIIPABIAHO IIIU-
POKOMY PO3yMiHHI 3MiCTy CKJIQICHUX 3JI0YHHIB, OTOTOKHEHHI X 31 37I04MHAMU 3 TTOXi/I-
HUMH HACJiIKaMu a0o0 31 3I09MHAMK 30UPAbHOTO XapakTepy (IUB. MPO 1 TOKIATHO
Jiaui).
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Cy6'exmueHi 03naxu CKIAJCHOTO 3JI0YMHY MOJISITAIOTh Y HACTYITHO-
MYy.

CxutafieHnid 3JI041H Y IIIIOMY, & TaKOX 1 BC1 JisTHHS, 3 IKUX BiH yTBO-
PEeHUH, XapaKTepU3YIOThCS JHIIe ymucHoo Gopmoro BuHU. Lei BUCHO-
BOK BHILJIMBAE 13 OCOOJUBOCTEH CITiBBiIHOMIECHHS JisiHb Y CKIIQJICHOMY
3II0YMHI, SIK€ CBITYMTH, IO B CEPEIUHI HHOTO HE MOXKe OyTH Pi3HOTO
TICUXIYHOTO CTaBIEHHs Cy0'€KTa JI0 OCHOBHOTO 1 JIOJJATKOBOTO (MX)
IIAHB Ta X 00'€KTIB.

[HTenekTyanbHa O3HAKA YMHCIY TIOJNATa€ B YCBIOMIICHHI BUHHUM
TOTO, IO CBOIM IMOCSITAHHSIM BiH 3aBJA€ MIKOMY JIEKITBKOM 00’€KTam
KpUMiHAJIBHO-TIPABOBOI OXOPOHU; IO Y BUMHEHOMY HHM JisTHHI MicC-
TATBCSL O3HAKH IEKIIBKOX B3a€MOIIOB’SI3aHUX OIHE 3 OIHHUM isHb, 3
SIKUX OJTHE (JI0JIaTKOBE) € 200 crtocoOoM, a00 KBaTi(hiKyrOuOr 03HAKOIO
IHIIIOTO OCHOBHOTO JIiSIHHS, Yepe3 1110 BUYNHIOBAHUHN 3JI0YMH Ma€ TIi/1BU-
IIeHY CYCHIbHY HeOe3euHICTh.

[lependayeHHss CycnibHO HEOE3NMeYHUX HACIHIAKIB, SIK HACTYITHA
O3HaKa IHTEJIEKTYaJIbHOTO MOMEHTY YMHUCIY y CKJIaJCHOMY 3JI0YHHI,
IoJIsiTa€ B pO3yMiHHI Cy0’€KTOM TOTO, IO HACTIJKH HACTAaHYTH CaMe
BiJl BUMHEHHUX Pa30M JIEKUIBKOX JisiHb, 1 10 IIi JisTHHS Ta iX HACHIiIKA
MOB'sI3aHI MK CO00I0 HEOOXITHUM MPHUUUHHUM 3B'SI3KOM .

3MiCT BOJILOBOIO MOMEHTY YMHCIY B CKJIAJCHUX 3JI0YMHAX 3alie-
JKUTh BiJ] CIIIBBITHOIIICHHS, B IKOMY Tepe0yBarOTh OCHOBHE i JJ0IaTKOBE
JISHHS.

Tak, y TUX 37I04MHAX, JIe CIIOCIO BUCTYIIAE K OKpEME JIiSTHHS, CyO'€KT,
BUMHSIOUM 1€ JIISHHS JOTMOMDKHOTO XapakTepy (3aCTOCOBYIOUM I
croci0), mepeciiye MeTy BAMHUTH TaKUM [IUISIXOM iHIIIe, OCHOBHE JTisIH-
Hi. BiH 3aBKam Ji€ IIECIpsMOBAHO, YCBIJIOMIIIOE CIHOCIO BYMHEHHS
OCHOBHOTO JisiHHI, Tiepeidoadae, 1o came 1ei crocid 3abe3neynts Ha-

CTaHHS HACHiAKy 1 Oakae 1boro HacuiAKy. Hampukmazn, BUMHSIOUM Ha-
1

3MICT yMHUCITy MU aHaJIi3y€MO CTOCOBHO CKJIAJICHHX 3JI0YHHIB i3 MaTepialbHUM
CKJIAJIOM, aJDKE B Haylli KPUMIHAJIBHOIO IpaBa € Maibke 3arajJbHOBH3HAHUM, IO 3J10-
YUHY 3 (OPMATBHUM CKJIAaZO0M (B TOMY YHCHI 1 CKJIaJIeHi) MOXYTh BUMHSTHCS JIMILE 3
npssMuM ymucioMm. (Jus., Hanp.: YronosHoe npaBo YkpanHckoit CCP Ha coBpemen-
HoM arane. O6mas yacte. — C. 172; arens I1.C., Koros JI.I1. CyObexTHBHAS CTOPOHA
MpeCTYIUIEHHS U ee ycTaHoBiIeHHe. — Boponex, Usn. BI'Y, 1974. — C. 80; Papor A.N.
Kpanudukanmsa npectymieHuit o cyobekTUBHBIM mpusHakam. — CII6., 2003. — C. 87,
Iynosoukun FO.E. Yuenue o cocrare npectymieHus. Y. nocobue. — M.: FOpnutun-
¢bopm, 2009. — C. 135 Ta in.).
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CHJIBHUIPKUIA TPadiK, BAHHUIA YCBIIOMITIOE, TII0 caMe IIISIXOM 3aCTOCY-
BaHHS HACHJIbCTBA, 110 HE € HEOE3NEUHNM JUIS )KUTTS Ta 3II0POB'S, BiH
3aBOJIOJIIE UY>KUM MaliHOM, TIepe0adae, o Take HaCHIIbCTBO CIIPHATHME
3aBOJIOMIHHIO MAaTHOM 1 0a)ka€ 3aBOJIONITH LM MAHOM TAKUM IIUISIXOM.

VY ckmaeHuX 37I09MHAX JIPYroro BUIY, e OCHOBHE JisTHHS KBaJTi(i-
KYEThCS JTOJJATKOBHM 3JIOYMHOM, 3MICT BOJHOBOTO MOMEHTY YMHCIY
nemo iHmmi. KBamidikyrouuil 31104MH 3aBKAM MIABUILYE CYCIUTbHY
HeOe3MeKy MiSTHHS B IIJIOMY, OTXKe Horo (hakTHYHI 03HAKH TaKOXK MalOTh
ycBigommroBarucst cy0'exktom. Hacrmifku nogaTkoBoro KBamigikyrodo-
TO 3JI0YMHY MOXYTH i He OyTH OakKaHWMU /Il BUHHOTO, & BUCTYIIATH
MOGIYHUM PE3yNIBTaTOM OCHOBHOT JTisutbHOCTI!. CKa)XiMo, TPy BOMBCTBI,
MOETHAHOMY 13 3TBaJITYBaHHSIM, MOJKE MaTH MicIle HETIPSMUN yMUCEI
1010 CMEPTI MOTEPITLI0T 0COOH, SKIIO 3aCTOCOBYIOYH HACHIIBCTBO 1 0a-
YKAFOUM MOJI0JIaTH ii OIip, BAHHUH CBiJIOMO TIPUITYCKAE, 10 MOXKE TAKAM
YHHOM IT030aBUTH ITOTEPIILTY KUTTS.

BuBueHHsT Cy0'eKTHBHOI CTOPOHHM CKIIAQJCHUX 3JIOUUHIB Ja€ IIiji-
CTaBW BBa)KaTH HEMIEPEKOHIUBUMHU TOUKU 30Dy JESKUX aBTOPIB MO0
MOJKJIMBOCTI BYMHEHHSI Cy0'€KTOM HEOOEpEeKHOTO J0AaTKOBOTO JisTHHS
B CKJIaJIeHOMY 31104nHi. 30kpema, B.B. YcTrMeHko BBaxkae, 10 TaKUM
CKJIaJICHUM 3JI0YMHOM, SIK TIEPEBUIIICHHS BIIaJn 200 CITy>)KOOBHX MTOBHO-
Ba)XE€Hb, SIKE CYIIPOBODKYBAIOCH HACHILCTBOM (4. 2 cT. 365 KK) oxor-
JIOETHCSI CIPUYMHEHHST HEOOEPEIKHOTO TSHKKOTO 1 CEPEHBOI TSIKKOCTI
TIJIECHOTO YIIKOKEHHs”. Take TBEpKEHHS He € 00TpyHTOBaHUM, 00 B
OMY BUTIAKY (5K 1 B IHIINX MOAI0HUX ), HACKIILCTBO BUCTYTIAE CIIOCO-
0OOM BYMHEHHS OCHOBHOTO JIiSTHHS, BKa3y€ Ha HOTO IIIeCTIPSMOBAHICTH,
IO CBIYUTH JIAIIE NP0 yMHUCHY BUHY. CrOCiO BYMHEHHS 3II0YUHY €
00'€KTUBHOI0 03HAKOIO, BiH OOOB'SI3KOBO TOBWHEH YCBiIOMIIIOBATUCS
ocoboro. A.l. Papor cripaBeminBo 3a3Havae, Mo HaAyKOBO HEOOTPYHTO-
BaHUM € TOOYTyBaHHS HE0OEpeKHOT (POPMH BUHH IIIO/I0 TAKUX KBaTi(i-
KYIOUHX O3HaK, sIK OCOONHBI BIACTHBOCTI 00'€KTa, CIIOCIO BYMHEHHS

!' 3a 06pasuum BucnosmoBantsm [1.C. Taresns i [I.IT. KotoBa, «3104rHHAI HACITI-
JIOK TIPH HETIPSIMOMY YMHUCII1 — II€ Ta LiHa, SKy BUHHUH TOTOBUH CIUIATUTH 32 JIOCSTHCH-
Hs Oa)kaHOi MeTH, SKOi BiH IOMIrcs IIHOIO CIPUYMHEHHS MIKOAN CYCHIBCTBY». (uB.:
Harens I1.C., Koros J[.I1. Bka3. mpams. — C. 101).

2 JTus.: Yerumenko B.B. CriennaibHblil cyObeKT npecTymieHus. — X.: Buiua mko-
na.—C. 79.
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37I04MHY, 00CTaHOBKa, YMOBH TOIIO'. Y pa3i BUNHEHHS YMHCHOTO 3J10-
YUHY 0c00a MOXKe JiSITH HEOOEePEIKHO JIUIIIE MOA0 OHieT KBamiKyro-
40i 03HaKH — CyCIIUITLHO HE0Ee3MEeUHOTO HACTIJIKY, @ «iHIII KBaJi(hiKyrodi
00CTaBHHU YMHUCHOTO 3JI0YMHY MOKYTh CTABUTHUCS Y BUHY JIMILE TOII,
KOJTH 3JI0YMHEL[b 3aBiOMO 3HAB PO HASBHICTh TAKUX 0OCTABUH»’.

Ho peui, cynoBa npaxkTHKa OZHO3HAYHO BUKIIIOYA€E MOMJINBICTH MOT-
JIMHAHHS HE0OEPEKHOI IKOAN O3HAKAMH 3JI0UHHY, Tepea0adyeHoro . 2
ct. 365 KK. ¥V nynkri 11 nmocranosu IInenymy BepxoBroro Cymy Yk-
painu Big 26 rpymas 2003 p. Ne 15 «IIpo cymoBy mpakTuky y crpaBax
PO MEPEBUILECHHS BIaau a00 CiIy>KOOBHX MOBHOBAXXEHBY PO3'SICHEHO,
o HeoOepeXKHe 3amloMisiHHS CMEPTi YW TSHKKOTO TiJIECHOTO YIITKOA-
JKEHHS OXOILTIOEThes 4. 3 ¢T. 365 KK, 10010, Ha nymky [lnenymy, € He
CKJIaJICHUM 3JIOYMHOM, a 1HIIUM BUAOM OJUHUYHOTO 3JI0UMHY — TAKUM,
o0 KBariQikyeTbes 3a Hacaigkamu. 3a 4. 2 ct. 365 KK kBamidikyerbes
JIMILIE YMHUCHE CIPUYMHEHHS IIKOAM 3J0POB'I0, 110 BHPAa3WJIOCS B 3a-
BIaHHI 1M000TB 200 yhapiB, YMUCHHX JIETKUX a00 CepeIHbOT TSIKKOCTI
TIIECHHUX YIIKODKSHHSX, MOP/IyBaHHi, TOIIO’.

TakuMm 4MHOM, 3aCTOCYBaHHSI HACUJIbCTBA, & 3HAYUTH 1 CHPUUNHEH-
HS1 LIKOJTU [TOTEPIIOMY, HE MOXKE HE OXOIUTIOBATUCS YMHUCIIOM BUHHOTO
B THX CKJIQJICHUX 3JI0YMHAX, [Ie HACUJIbCTBO BUCTYIIAE CIIOCOOOM IXHBO-
ro BunHeHHS. OTXke, B TUX BUIAAKAX, /I OCHOBHE IiSHHS IO€JHAHE
(cynpoBOIKY€ETBCS, TIOB'sI3aHE) 3 JOAATKOBUM JIiSTHHAM, CY0'€KT 3aBK-
IV YCBiJTOMJITFOE, III0 BYMHSE JisTHHSI, SIKE ITOCSTa€e Ha JICKiIbKa 00'€KTiB
KPUMiHAJIBHO-IIPABOBOT OXOPOHH, Iependayae, 10 BHACIIAOK LBOTO
HACTaHyTh CyCITUTLHO HeOEe3IeYHi HACIiIKK 1 Oakae 4u CBiJIOMO IpH-
IIyCKae iX HaCTaHHs. 3B1ICLIA BUIIJIMBAE, 1110 CKJIAJACHUH 3]I0UUH Ma€ HE
JIUIIIE YiTKi 00'€KTHBHI 03HAKH, a 1 3 Cy0'€KTHBHOI CTOPOHH XapaKTePH-
3YEThCS TUTBKA YMHUCHOIO (DOPMOIO BUHU. YCi BUIAJIKH HEOOEPEKHOTO
CIPUYMHEHHS ILIKOAU 3HAXOIAThCS 32 MEKaMH HOro CKiazy.

[lizcymMoByrouM BUKJIa€HE, BU3HAUYUMO, 10 CKAAOEHUIl 3N0YUH — Y€
8UO OOUHUYHO20 YCKIAOHEeH020 0a2amoob'ekmno2o (noniod'ekmuoeo)
3MOUUHY, AKULL 00'€OHYE DeKIIbKA BHYMPIUHbLO NO8 SA3AHUX MIdHC CODOI0,

' Mus.: Papor A.W. Kpamudukauus mpecTyrieHui mo CyObeKTUBHBIM MPH3HA-
kam. — CII6., 2003. — C. 168.

2 Jlue.: Yrpexenuaze M.T. TTpo6iieMbl HEOCTOPOKHOW BHHBI B YTOJIOBHOM ITpaBe.
— Towunucu, 1976. — C. 94.

3 Jlus.: 36ipuuk nocranos [Ienymy Bepxosroro Cymy Vipainu. — C. 507-508.
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CYRIOPAOHUX YMUCHUX OisiHb, KOJCHE 3 AKUX Nepe0daueHo 8 KPUMIHAb-
HOMY 3AKOHI SIK OKpeMULl CAMOCMIUHUL CKILAO 310YUH).

3a3HauMMO TaKOX, 1110 B anepaTypl JIesiKi aBTOpH He 3aBKIu BOa-
YaroTh PI3HUII0 MK CKJIQJHUMU 1 CKJIaJICHUMH 3JI0YMHAMHU, OTOTOXK-
HIOIOTh X, HA3WBAIOUH «CKJIAJHUMU (CKIaJICHUMH)», SIK, HAPUKIIAI,
P.P. 'amiax6apos i FO.1. JIamyHOB, a00 «CKIQJHUMU YU CKIIAJICHUMUIY,
sik, Hanpukiaan, M.1. Baxanos i O.M. SkoBies'.

Ha nanry gymKy, 111 HETOUHICTB He € CyTO TepMiHonoriuHo0. CKia-
HUH (YCKJIaJHEHUI) 3JI04UH — IIe POLIOBE MOHSATTA WIOAO CKIIAICHOrO
3nmounHy. OcTaHHIN € JuIne ogHUM i3 0araThboX BUIIB (PI3HOBHIIOM)
OJMHWYHUX YCKJIAJTHEHHUX 3JI0YMHIB, & TOMY CTaBUTH MK HUMH 3HAK
PIBHOCTI 1 OTOTOXKHIOBATH, Ha HAII IO, HETIPHUITYCTHMO.

Crradenutl 3104ux € HAHOITBII PO3TIOBCIOKEHUNM BHUJIOM OJMHUY-
HUX YCKIIQAHEHUX MisiHb. BiH 3a60cou nosunen xeanigixysamucs 3a
oouieto cmammero (wu uacmunoro cmammi) Ocoonueoi vacmunu KK.

HasBHIiCTB y 3aKOHI BKa3aHHX JIENIKTIB A€ MOXKIIUBICTh ITOCHINTH
BiJIMTOBITaJIbHICTP 32 TUIIOBI, BXKE ICHYIOUi B peajbHOMY KHUTTI CKIIaHI
(hopMU 3ITOYMHHOI JTiISTTBHOCTI, HE 3aCTOCOBYIOUH IPH I[HOMY ITPaBHIIA
KkBasTi(hikaiii 3a CyKyITHICTIO 3JI0YHHIB, IO JO3BOJISIE TTO30yTHCS HA-
MipHOIi, rpoMi3Koi kBamidikarii. [Ipu 1boMy, BCTAHOBITIOIOYH BiJIIOBI-
JATBHICT 32 CKJIAJICHUH 3JI0YHH, 3aKOHOJABeIlh TOBHHEH ypaxyBaTd
O3HAaKU OCTaHHBOTO i MPU TOOYAYBaHHI BIAMOBIAHOT CaHKIII, B SIKii
000B’SI3KOBO Ma€ BiI0OpaKaTHCh CyCIibHA HEOE3MEeUHICTh KOKHOTO 3
JlisTHB, 110 BXOJIATH JIO MOTO CKIIAY.

5.3. Biame:kyBaHHS CKJIAIEHOTO 3J104YHHY
Bi/I CyMi’KHHMX IOHAITH TA OKPeMi NUTAHHS
ioro kBaJgigikamii

CkItajieHi 309U HH, TIEPeyCiM, CITiJ] BIIPI3HATH Bifl CyKYITHOCTI 3J10-
4yuHiB. Take po3MeXyBaHHS Ma€ 3HAYCHHS HE TINBKH JIJIsl BU3HAYCHHS
BHJy CYKyITHOCTI 3JIOYMHIB (iJleaibHa Ta peajbHa), a i 11 MpaBUIbHOT
KkBasTi(hikailii BANHEHOTO 0COOOO JisTHHSL.

' Jlus., Hanp.: baxanos M.U. Bkas. npaist. — C. 21; lanuaxGapos P.P. Keanugu-
Kalus MHOTOCYOBEKTHBIX IIPECTyIUICHUH Oe3 npu3HakoB coyuyactus. — C. 26-27; Skos-
neB A.M. Bxkas. mpars. — C. 26 Ta iH.
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VY Teopii KpUMiHAJIBHOTO ITpaBa JaBHO yCTAJIMIIACh yMKa, 110 CKJla-
JIeHI 3JI0YUHH € CHneyianbHUMUu GURAOKAMU 8PAX08AHOI 3aKOHO0ABYeM
cykynnocmi 3104unig'. Take BU3HAUYCHHSI HE CYTIEPEYUTh O3HAKAM CKJIa-
JICHOTO AETIKTY. Y KOXXKHOMY BHIIQAKYy HOro BUMHEHHS TakK caMo, SIK i
IIPH CYKYITHOCTI, MalOTh MiCII€ /IBa UM OLIBIIE OKPEMUX JTisTHHS, KO)KHE
3 sikuX nepeadaueHo B okpemiid crarti OcobnuBoi wactuan KK sk ca-
MOCTIMHHN CKJIaJl 37I0YMHY. AJie BHACHIJIOK OPTaHIYHOTO 3B’SI3Ky MIiXK
TAKUMHU AiITHHSIMH 3aKOHOZIaBelb 00’ €IHY€ 1X B OAMHUYHUI CKIaJeHUN
3II0YMH, KHH KBali(ikyeTbes 3a ofniero crarrero KK.

OTxe, SIKIIO BYMHEHI 0c00010 Jii (Oe3/isuTbHICT) X04a i ependa-
yeHi B okpemux ctartsax KK, ane B 3akoHi icHye HOpMa, B AKiil 3aKpir-
JISHO BiAMOBINAIBHICTE 3a iX «CcyMicHe (CIiibHe, 00’ €THaHe) BUNHEH-
HSD» — CYKYITHICTb 3JI0YHMHIB HE YTBOPIOETHCS, & Ma€ MiCIle OMUHUIHUN
CKJIaJICHUH 3JI0YWH, 110 1 BPaXOBYETHCS MPH KBami(ikarii.

Hanpuknan, Kaniniacekuii paiionauii cyn M. [opniBku JloHempkoi
oOnacTi BU3HAaB BUHHUMH 1 3acyauB B. ta II. 3a te, mo BoHu 3a more-
PEIHBOIO 3MOBOIO 3 METOIO BIIKPUTOTO 3aBOJIONIHHS UYXXMM MaiHOM
Haraiau Ha P., Ta 3acTocyBaBIIM HACUIBCTBO, HEOE3MEUHE ISl KUTTS Ta
3[IOPOB 5, TIOYAJ OUTH HOTo pyKamMH i HOTaMH y Pi3HI YaCTUHH Tina,
CIPUYMHMBILY JIETK] TUIECHI YIIKOAXKEHHS, 110 CIIPUYMHUIN KOPOTKO-
YacCHHUU pO3JIaJ] 3I0POB's, 3aBOJIOJLIA Or0 MOOITFHIM Tele(hOHOM Ta
iHIIMM MaiiHOM Ha cymy | THc. 415 TpH. 3acymKeHi BUNHIIN HACHITb-
CTBO HaJl 0cO00F0 1 3aBOJNOALIH 11 MaifHOM, alie Taki AiSTHHS pO3IJsiia-
FOTHCS 3aKOHOM SIK €JJMHUN CKIIAJICHHI 371041H, ToMy Aii B. Ta I1. cymom
MpaBUIILHO KBasTi(hikoBaHi 3a 4. 2 ct. 187 KK.

TakuMm 4MHOM, y BCiX BHUINAJAKaX CKJIQJAECHOTO 3JI0YMHY BUYMHEHE He-
o0xigHO KBamidikyBaru 3a onHiero crarrero KK, a mpu ineanpHiii abo
peanbHiid CyKyITHOCTI HEOOX1/THO 3aCTOCOBYBAaTH JIBi 200 OijbIlie cTaren
KK — 3aexH0 Biz TOro, CKiIbKM 3JI0YHMHIB BXOAMUTH /10 TAKOi CYKYII-
HOCTI. 3a3Ha4eHa KBai(ikallisi 3yMOBJI€Ha TUM, 10 CKJIAJICHUH 37I09HH
PO3IIISIIAETHCS. CAaMUM 3aKOHOM sIK €IMHMK (oauH) 310unH. Toai sk 3a
HAasSBHOCTI CYKyITHOCTI 3JI0YMHIB Yy ITOBE/iHIII 0co0u € aBa abo OiibIie
3JI0YMHIB, KOXKEH 3 AKUX TepeabadeHuii Bianosianow crarrero KK2.

' Jus., namp.: MankoB B.II. CoBokymuocts npecrymienuit. — C. 92; Baxa-

HoB M. U. Bkas. mparst. — C. 42 Ta in.
2 JTus.: CynoBa pakTyKa 3 MUTaHb KBajtidikaiii IOBTOPHOCTI Ta CYKyIIHOCTI 3J10-
uuHiB // BicH. Bepxos. Cyny Ykpaiau. —2009. — Ne 4. — C. 35.
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VY cynoBili MpakTUIli YacTO BUHUKAIOTH MPOOJIEMHU BiIMEXKYyBaHHS
CYKYIIHOCTI Bi/l OAMHUYHOIO CKJIaJICHOTO 3JI0YMHY, IPUIMHOIO SIKUX €
HETpaBUJIbHE PO3YMiHHS O3HAK OCTaHHIX.

Tak, UepBOHONIEPEKOIICLKUM PaiOHHUM cynom AP KpI/IM I1. 6ymo
3aCY/DKEHO 32 4. 4 cr. 296 KK 3a Te, mjo BiH y npouem BUUHEHHS
XyJiraHcTBa, 0 CYIPOBOKYBajacs 0COOINBOIO 3yXBaJIiCTIO, 13 3a-
CTOCYBAaHHSIM 3a37aJieri/lb 3ar0TOBJIEHOI HUM I'yMOBOI Najulli, CIIpH-
YUHUB TOTEPIJIOMY A. TSKKI TUIecHI yIIKomkeHHA. Po3rismaroun
LI0 CIIPaBy 3a IOJAHHSIM NPOKYpOpa, anesALiiHuN Cy[ 3a3Ha4uB, 10
X04a 33 03HAKOI 0COOIMBOI 3yXBaJlOCTI, a TUM O1JIbIIIE i3 3aCTOCYBaH-
HSIM IIPEIMETIB, 3a37aJIeriib 3ar0TOBJICHUX [UIsI HAHECEHHS TiJIECHUX
YIIKO/PKEHb, XyJIraHCTBOM MOXKe OyTH BH3HAHO i Take Tpy0e mopy-
LICHHS TPOMAaJICHKOTO MOPSIIKY, SIKE CYTIPOBOKYBAJIOCS HACHIBLCTBOM
i3 3aBIaHHSAM TOTEPHLTH 0co0i 00OIB ab0 3amoAiSTHHSAM TiIECHUX
YIIKO/KEeHB !, OJIHAK aHaJIi3 SIK AMCIO3HMILI, TaK 1 CaHKINI 4. 4 cT. 296
KK cBigunTh, 110 371049WH, 32 KU BCTAHOBIICHO BiAIOBINAJIBHICTh Y
cT. 296 KK, He nepenbavae CIpHYUHEHHS MOTEPITIIOMY TSHKKHX TiJIeC-
HUX YIIKO/DKEHB SIK KBalli(piKyrounx o3HaK xyiiraHcTBa. CyKyImHICTh
31I04nHIB, TiepenoadeHuii crartsmu 121 i 296 KK He BpaxoByeThcs
3aKOHOZIAaBLIEM B OAHOMY CKJIaJi i B LUX BUMAAKaX OJMHUYHHM CKIIa-
JCHU 3JI0YMH HE YTBOPIOETHCA. A TOMY, SIKIIO MiJ Yac XyJdiraHChbKUX
Iiii BAHHUM OyJ0 YMHCHO BYMHEHO 1HIIHMH 3JI0YMH, SKHH 32 CBOIMHU
O3HAKAMH Ta CTYyNEHEM TSDKKOCTI CYTTEBO BIIPIZHAETHCS BiJl Xyli-
raHcTBa, a caMe: YMHUCHE 3allOdiIHHS OTEPIIIOMY TSKKUX TiJIECHUX
YIIKO/KEHb, TO 3a3HaueHi Ail ciij KBaliikyBaTu 3a BiAIOBiIHOIO
gacTuHO cT. 121 KK VYkpainu i 3a CyKymHICTIO i3 XyJIiraHCTBOM, OC-
KUIBKY TaKi TiSHHSA HE OXOIUIFOIOTHCS KOJHOK YaCTHHOKO CcT. 296 KK
VYkpainu.

TakuMm 4MHOM, BiTHECEHHS AISIHHS O OMMHUYHOTO CKJIAJAEHOTO 3J10-
yiHy a00, HABMaKH, JI0 CYKYITHOCTI 3JI0YHMHIB, 3aJIS)KUTh Bijl KOHCTPYK-
uii cknagiB 3mounHiB y KK. VT1iM, Tpeba 3ayBakuTH, 1m0 CKIIAICHUN
3II0YMH CaM IO co0i MOYKE YTBOPIOBATH CYKYIHICTH 3 1HIIUMHU BUIA-
MU OJJMHMYHUX 3JIOYHHIB, 1 TOAI KBaMi]iKallis TaKux AisTHb TAKOXK Oyrie
3nificHIoOBarTucs 3a Kitbkoma crartsmu KK. Hanmpukiazn, ocoba criouar-

Jus.: . 5 nocranoBu [lnenymy BepxoBroro Cyny Ykpainu Bin 22 rpynHs
2006 p. Ne 10 «IIpo cymoBy MpakTHKy y CIpaBax Mmpo xyJiranctso» // BicH. Bepxos.
Cyny Ykpainu. —2007. —Ne 2. — C. 5.
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Ky BYHHS€E PO30ill, TOETHAHUH 13 3alOMISTHHSAM IMOTEPIIIOMY TSKKHX
TinecHux ymkomkenb (4. 4 ct. 187 KK), a motim ymucHe BOMBCTBO 3
XyJirancbkux MOTHBIB (11. 7 4. 2 cT. 115 KK).

CynoBa npakTHKa CyNepewInBO i HEOJHO3HAYHO CTaBUTHCS IO Ta-
KOT'O IOPUAMYHOTO SIBUIIA, SIK CKJIAACHI 3JI0YMHH, HEPIAKO MPHITyCKa-
IOYHCh TOMMJIOK y KBamidikarii. OcoOaMBOIO HEMOCIIOBHICTIO Ta
CYIIEpPEUWIMBICTIO BXKE TPHUBAJIMHA Yac BiIPI3HAIOTHCS MiAXOAH CYJOBOT
MPAKTHKH JI0 KBaJi(iKaIlii Takoro CKJIaeHOTO 3JI0YNHY, SIK BOUBCTBO,
noegHaHe i3 3rBanTyBaHHAM (1. 10 4. 2 cT. 115 KK).

3BepHeMocs 1o ictopii mutanHs. 1o 1959 poky B KK Bcix coro3Hmx
pecnyOrik Oyna nepeadadeHa BiAMOBIAAIBHICTh 32 BOMBCTBO, BUNHEHE
3 METOIO TOJIETTIIUTH a00 MPHUXOBATH IHIIMHA TSHKKUH 31104uH (CT. 142
KK YPCP 1922 p., ct. 138 KK YPCP 1927 p.). 3akoHOaBeIh HE KOH-
KpETH3yBaB, sIKE caMe CYCITIIbHO HeOe3IeuHe JIiTHHS BiH BBaXKaB «iH-
LIMM TSKKUM 3JI04MHOMY», HE BU3HAYaB HOTO O3HAKU. ToMy CKiIageHni
3JI0YMH HE YTBOPIOBABCS, 1 y BUIAJKaX BUMHEHHS! YMHUCHOTO BOMBCTBA
JUIsl IPUXOBAHHS Y1 TOJICTIIEHHS 1HIIOTO 3JI0YMHY 3aBXI1 MaJa MiclLe
CYKYITHICTbh 3JIOYUHIB.

Y 1959 porii BHacIi 10K 3MiH, BHECEHHUX yKazom Hpe31/m11 Bepxos-
Hoi Pagn YPCP Bin 28 numnus 1959 p. BiAmoBimanpHICTh 3a YMHCHE
BOuBcTBO Oysna mocuneHaiB cT. 138 KK YPCP 1927 p. 3'aBuiucs HOBI
KBaJi(hiKyroUui O3HAKH, cepell SKUX OKPEeMO BHUIUISIOCS «BOWBCTBO
npu 3reantyBaHHI» (1. «B» cT. 138 KK). ¥V 60-1i poxu meit ckman
nependavyaBcs B KK Bcix coro3HHX peciyOrik, ik BOMBCTBO, MOEJ-
HaHe i3 3rBanTyBaHHAM (1. «k» cT. 93 KK YPCP 1960 p.). V ueit
nepiof CKiIaJEeHUH XapakTep NaHOTO 3JI0YHMHY HiATBEPAKYBaBCS HE
TiJIbKU HOT0 3aKOHO/aBYOI0 KOHCTPYKII€IO, a f BU3ZHABABCS CYL0BOIO
npaktukoro. [lneaym BepxosHoro Cyny CPCP y nmocranoBu Big 3
munHs 1963 p. «IIpo geski nuranHs, 110 BHHUKAIOTH B CY/IOBIH ITpak-
THUILI y cIpaBax Mpo yMHUCHI BOUBCTBa» (1. §) BKa3zyBaB, 110 YMHUCHE
BOMBCTBO, ITOEHAHE 13 3TBAITYBAHHIM, MiJIATae KBaiQikaiii jguire
3a 1. «e» c¢T. 102 KK PPOCP (m. «x» ct. 93 KK YPCP)!L. ¥V 1975
poui Ilienym NPHUIHSB TPOTHICKHE plI_HeHHH 10710 KBamquauu
OO 3IOYHHY, i, BBa)KAlO4M, 10 TYT Ma€ MicLe JiBa CaMOCTIIHHUX
3JIOYMHHUX JiSIHHS, PEKOMEHAYBaB KBali(iKyBaTH iX 3a CyKyIHICTIO

' us.: CGopuuk nocranosienuii [lnenyma Bepxosuoro Cyma CCCP (1924-
1973). - M., 1974. - C. 748.
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3M09uHIB — 3a 1. «e» CT. 102 i ct. 117 KK PPOCP (1. «ok» cT. 93 i CcT.
117 KK YPCP)'.

CynoBa mpaKTHKa HACTYITHUX POKIB TaKOXK WIIIA MUITXOM KBamidi-
Kallii TAKMX CUTYaIlii 32 CYKyITHICTIO 3JI0YMHIB. Y TIYHKTI 16 MocTaHOBH
[Inernymy BepxoBrHoro Cymy Ykpainu Binx 27 6epesns 1992 poxy Ne 4
«IIpo cynoBy mpakTHKy y cIpaBax MpoO 3IBAJTYyBaHHS Ta iHIII CTAaTeBi
3JI0YMHUY» 3a3HAYalIOCh, 0 «Aii 0COOH, siKa B MPOLEC] 3IBAITYyBAHHS
9y 3aMaxy Ha Led 37104MH a0o0 Bifpa3y Micis LOr0 BUMHUIIA YMHCHE
BOMBCTBO ITOTEPILIIOT, MOTPiOHO KBaMiiKyBaTH 3a II. «OK» CT. 93 1 Bij-
moBigHO CT. 17 149. 4 cr. 117 un 1. 4 ct. 117 KK, sk Taki, 110 HOTAIIN
0COOIMBO TSHKKI HACITIIKH.

SIKIIIO 5K 3 METOIO MPUXOBATH 3IBAIITYBAHHS UM 3aMax Ha Lel 3JI041H
OyJI0 BUMHEHE YMHCHE BOMBCTBO TOTEPIILIOL Yepe3 ACSIKUi Jac Imicis
CKO€HHS 3a3HAYEHOT0 3JI0UMHY (32 HAIBHOCTI pO3PHBY B 4aci), il BUH-
HOTO CITiJ] KBaJTi(hiKyBaTH 3a BiAMOBITHOIO YaCTHHOIO cT. 117 abo ct. 17,
cT. 117 1 m. «x» cT. 93 KK, sx BOMBCTBO 3 METOO MPUXOBAHHS PaHiIle
BUMHEHOTO 3JI0YHHY»>.

Sk BuUIHO, cuTyallii aOCONIOTHO Pi3Hi, a KBamidikallis peKoMeH-
IYETHCS OHAKOBA, 32 BUHATKOM TOTO, 110 B IPYTrOMY BHUIAJKY II. «X»
cT. 93 momiussca miciamu 31 ct. 117 KK.

Huni unana nocranosa [Inernymy Bepxororo Cyny Ykpainu Bix 7
mororo 2003 p. Ne 2 «IIpo cynoBy npakTuky B clipaBax IMpo 3JI0YMHHU
MIPOTH JKUTTS 1 37I0pOB'st 0COOM», sika mpuiiHsATa Ha migctasi KK Yipainn
2001 poky, nae cynam (1. 14) aHanoriune po3'siCHEHHS MOA0 KBaii-
Kallii [bOTO 3JI0YMHY: «yMHCHE BOMBCTBO TSTHE BiJIOBiTaNBHICTH 3a
m 10 4. 2 cr. 115 KK, sixmo BoHO Oyiio moe€fHaHe i3 3rBAITYBaHHSIM
noTepninoi ocodn ado HACHIBHULIBKUM 3310BOJICHHSM 13 HEIO cTaTe-
BOT MPUCTPACTI HETIPUPOTHUM CITOCOOOM, TOOTO MaJjio MicIle B IpoIeci
BUYMHEHHS 3a3HAYCHUX 3JI0YMHIB UM 0z(pa3y X micis Heoro. [Ipu npomy
31mo4YnHHI Aii kBamidikyroThes i 3a 4. 4 c1. 152 KK un 4. 3 ct. 153 KK
200 11e ¥ 32 BiAMOBIIHOIO YacTUHOO CT. 15 KK»3.

VY nocranosi [Inenymy BepxoBroro Cyny Ykpainu Big 30 TpaBHS
2008 p. Ne 5 «IIpo cynoBy HpakTHKy y cIpaBax MpO 3J0YMHH MPOTH

' us.: C6opuuk nocranosnennii [lnenyma Bepxosuoro Cyma CCCP (1924-

1986). — M., 1987. — C. 628-629.
2 Jlus.: 36ipuuk nocranos [lnenymy Bepxosaoro Cymy Vkpainu. — C. 196.
3 lus.: Tam camo. — C. 447.
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CTaTeBOi CBOOOAU Ta CTATEBOI HEAOTOPKAHOCTI 0COOM» TaKOX 3a3Ha-
yaetbes (. 12), mo «y pasi, Koiu 3rBaJiTyBaHHS a00 HACHUIIbHHIIbKE
3aJJ0BOJICHHSI CTaTreBOi IMPHCTPACTi HETIPUPOIHIM crocoboM  Oyio
MO€HAHE 3 YMUCHUM BOMBCTBOM HOTeprnnm ocobu, sika MaJIo MicIe B
Ipoleci BAMHEHHS 3a3HaY€HHX 3JI0YMHIB UM OApa3y XK MiCisl HUX, Taki
Iii crmig kBamiikyBaTy 3a CyKYITHICTIO 3JIOUMHIB, IMepe10aYeHNX TyH-
kroMm 10 wacturm npyroi crarti 115 Ta 4acTHHOIO YETBEPTOIO CTATTI
152 uu gactunoro TpeThoro crarti 153 KK, sk Taki, mo cipuauHmIN
0COOIMBO THKKI HACTIIKI»!

3ayBaKUMO, MO0 B IOPUAWYHIN JIiTEpaTypi TakoXK HEMae €IHOCTI
MOTIISAIB IOA0 KBaui(ikamii BOMBCTBA, TOEIHAHOTO 13 BUNHEHHSM 1H-
mux 3104nHiB. OcoOIMBI HEMOPO3YMiHHS 3a3HaYCHE TUTAHHS BUKIIH-
Ka€ cepell POCiichKIX HAYKOBIIB. IX MPUYMHOIO CTajIM 3MiHH, BHECEH]
OenepanpaumM 3akoHOM Bif 21 mumast 2004 p. Ne 73-D3 o ct. 17 KK
P® «CykynHicTh 31104UHIBY». 3TiTHO 3 HOBOIO penakmieo 4. 1 cr. 17
KK P® cykymHicTIO 37104MHIB BU3HAETHCS BYMHEHHS JIBOX YW OiIbIle
3JI04MHIB, 32 JKOJIEH 3 SIKUX 0c0o0y He OyJIO 3aCyIKEHO, 3a BUHSIMKOM
8UNAOKIB, KOIU GUUHEHHS 080X YU Oilblde 310YUHIE nepedbauere cmam-
mamu Ocobnueoi vacmunu yunno2o Kodexcy sax obcmaguna, wo msche
Oinbw cysope noxapanus. BoueBuap, 10 y 3a3HAYCHOMY JOIIOBHEHHI
pocilicekuil 3akoHOaBelb (AKTUYHO BU3HAYMB MOHATTS OJUHUYHO-
TO CKJIAJICHOTO 3JIOYUHY 1 BiJIMEKYBaB OCTAHHIN Bij BUTIAAKIB CYKyTI-
HOCTI.

Bracninok 3min 10 cT. 17 KK P® TOUKM 30py pOCIHCHKHX BYSHHX
moao keati(ikamii BOWBCTB, NMOEAHAHUX 13 BYMHEHHSM IHIIHUX 3J10-
YHHIB%, CTAJM JiaMeTPalbHO MPOTUIICKHUMH, Yepe3 [I0 B HAYKOBOMY

! JTus.: BicH. Bepxos. Cyny Ykpaiau. —2008. — Ne 7. — C. 5.

2 Jlnst mpaBo3acToCOBHOT npakTuku P® muraHHs npo KBaidikaiiro BOUBCTB 3a
CYKYTIHICTIO 3 1HIIIMMH 3I0YMHAMHI Ma€ HeaOHsIKy aKTyaJlbHICTh, TOMY 11O B 4. 2 cT. 105
KK P® nepenbadeHo aekinbka 00TsDKYIOYMX 00OCTaBHH BOMBCTBA, KOXKHA 3 IKHX caMa
10 co0i € CaMOCTIMHUM 3JI0YMHOM, a came: I1. «B» — BOMBCTBO IOEAHAHE 3 BUKPAJICH-
HSIM JIIOIMHY 200 3aXOIUICHHSIM 3apy4YHHUKa; II. «3» — BOMBCTBO, ITOETHAHE 3 PO300EM,
BHUMaraHsM abo OaHIUTH3MOM; II. «K» — BOMBCTBO, ITO€IHAHE i3 3IBAJITYBAaHHAM a0
HACHJIbHUIBKUMH IiSIMU CEKCYaJIbHOTO XapaKTepy.

[epenik Takux oocraBun 3a KK Ykpainu 3HauHO ckpomHimmi, 60 B 4. 2 cT. 115
KK nepexbaueHo TiIbKH [Ba BHIQJKH BPAaXOBaHOI 3aKOHOAABIIEM CYKYMHOCTI 3J10-
YuHIB, a came: 1. 10 — «BOMBCTBO, MOEIHAHE 13 3rBAITYBAHHIM 400 HACHIBHUIBKHM
3aJ0BOJICHHSIM CTaTeBOI MPUCTPACTI HEPUPOJHUM CIIOCOOOM». Buxosuu 3 1iporo, Best
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CBITI Hapasi CHOCTEpIraroThCs JBa OCHOBHI MIIXOAHM /O BUPIIIEHHS
BKa3aHOi IpoOIeMH.

OpHI aBTOpH BBaXKaroTh, IO Y BCiX 3a3Ha4eHuX B 4. 2 cT. 105 KK
P® Bumagkax moeaHaHHs BOMBCTBA 3 1HIIMMU 3JI0YMHAMH, HEOOX1IHA
kBasti(ikamis 3a cykymHicTio 4. 2 ¢T. 105 KK P® 3i crartsamu npo Bij-
MOBIANBHICTH 3a Ii 3mounHu. Ha X ayMKy, BUHSTOK, BU3HAY€HUH B
4. 1 c1. 17 KK PO, He po3moBCIOIKYETHCSI HA BANHEHHS BOUBCTB, TIO€]I-
HaHUX 31 37I0YMHaMH, Ha3BaHUMU B 4. 2 cT. 105 KK, a Bukopucranus
TEPMiHY «IIO€THAHICTBY (POCIHCHKOI0 «CONPSHKEHHOCTHY) HE 03HAUAE,
0 3aKOHOJ/IaBEeIlh BBAYKA€ BOWBCTBO 13 BIMOBITHUMH KBaTi(DiKyrOUIH-
MH O3HAaKaMM OJMHUYHHUM CKJIAJEHUM 3JI0YMHOM, SIKHH IOCsArac sIK Ha
KUTTS JIIOIWHU, TaK 1 Ha 00’ €KTH, IO OXOPOHSIOTHCS CTATTAMH 126,
131, 132, 162, 163, 209 KK P®.

HaykoBmi 10BOnsATE, 0 00’ €KTH BCiX 3a3HAYCHUX 3JIOUYUHIB HE MO-
KYTh PO3IISAATUCS SIK JOAATKOBI y KBATI(hiKOBAHUX CKJIa/Jax BOUBCTB.
OTxe, BYMHEHHS 3TBAITYBaHHS, pPO300I0, BHMAaraHes, OaHIUTH3MY
TOIIIO TPO TMOETHAHHS BOMBCTBA 3 SIKUMU #neThes B 4. 2 cT. 105 KK,
He € 00CTaBHHAMHM, IO TATHYTH OUIbII cyBope mokapanHs'. I1i BueHi
MiATPUMYIOTh TO3UIII0 CYIOBOi NMpakThKu P®d, BKazyrouw, 1mo BOHA
BUXOJUTH 13 TOTO, 1110 KOXKHHUH 3JI0YMH, SKIIO HOr0 BUMHEHO, IOBUHEH
OTPUMATH BiIMOBIIHY OIIHKY.

HAIlla HACTYyITHA apryMCEHTAIIiS 00 MPaBUII KBai(hikarii BOUBCTB, IOETHAHUX 13 BUU-
HEHHSM 1HIINX 3JI0YMHIB, B OCHOBHOMY Oyze rpyHTyBatHcs Ha ynHHOMY KK Ykpainu,
a caMe Ha aHali3i CKiIaay BOMBCTBA, TIOEAHAHOTO 13 3IBAJITYBAHHSIM.

! Nus.: Suu I1.C. ConpsiKeHHOCTb HE MCKIJIIOYAET COBOKYITHOCTH // 3aKOHHOCTb.
—2005. — Ne 2. — C. 27; 3y6xoBa B.M. OTBEeTCTBEHHOCTh 3a NPECTYIUICHHs] POTHB
JINYHOCTH 110 3aKoHoarenbeTBy Poccun. — M.: Hopma, 2005. — C. 29-42; Kpaes /1.1O.
ITpoGiemMbl yroioBHOW OTBETCTBEHHOCTH 33 YOUICTBA, COMPSIKEHHBIC C MHBIMH Ipe-
crymieHusaMu. — M.: IOpmutunadopm, 2009. — C. 43-46; Camuxos LL.C. ITpoGnembr
MHO)KECTBEHHOCTH MPECTYIUICHUI Tpy KBanudukauuu youincTs. Asroped. mucc. ...
Kauz. opua. Hayk. — M., 2005. — C. 8; boponun C.B. IlpectyruieHust npoTuB xu3-
Hu. — CII6., 2003. — C. 196; [Toro A.H. YOwuiicTBa NpHu OTATYAOIINX OOCTOSTEIbC-
tBax. — CII6., 2003. — C. 877; Kammuryc O.C. Yowuiicra: MOTHBEI 1 1iesi. — M., 2004.
—C. 138 Ta in.

2 3ayBaKMMO, 1[0 MO3HIIII0 CYIOBOI MPAKTHKKH P® 3 [[bOTO MUTAHHS HABPS UM
MO)KHA BBa)KaTH OCTATOYHO BH3HAYEHOIO 1 ycTaneHoro. J{ificHo, BCi YMHHI MOCTAaHOBU
[Mnenymy Bepxosroro Cymy P® MicTsITh po3’ICHEHHS 1110710 HEOOXIAHOCTI KBamidika-
i BOMBCTB, MOETHAHUX i3 IHITMMU 3JI0YMHAMH 33 CYKYITHICTIO 3JI0YHHY, epen0a4eHo-
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[Hmi HaykoBLi, HE3BaXKAIOYM HA TEHAEHLII CyI0BOi NPAKTHKH, Ie-
pEeKOHaHi, 1o 0co0MKBa CycriibHa He0e3MeUHICTh BOMBCTBA MiCTHTBCS
came B HOro «CHHTE31» 3 IHIIMMH 3JI0YMHAMHM, a TOMY OCTaHHI HE yT-
BOPIOIOTH CAaMOCTIHHOTO cKJany 3mounHy. Ha ix mymky, HOBa penakiis
4. 1 ct. 17 KK PO minreepauia, mo BOMBCTBO, IOEAHAHE 13 IHIIMMHA
3JI0YMHAMHM € 3aKOHOAABYO BPaXOBaHOIO CYKYIHICTIO 3JI0YMHIB, TOOTO
OZMHUYHUM CKJIAIECHUM 3JI0YHHOM.

Hanpuknazn, T.I. UepHeHko BBaxkae, IO SIKILO 3aKOHOAABELb, Bpa-
XyBaBIIA OCOOJIMBY CyCIIUIbHY HEOE3NeYHICTh CHHTE3y BOWBCTBA 3
IHIIMMHY 3I0YMHAMH, BUALIMB Y 3B'SI3Ky 3 LIMM CKJIaJICHI 3JI0YMHH, IIe-
pendavnBIIN 32 HUX JOCUTH CyBOPE MOKapaHHs, aXX 10 JOBIYHOIO M03-
OaBIIeHHS BOJII T CMEPTHOI KapH, TO BAMHEHE IMOTPiOHO KBaTi(iKyBaTH
SIK €IMHUNA 3JI0YMH, @ HE CYKYNHICTb 3JI04MHIB. [HaKiIe BTpadaeTbes
BECh CEHC 3aKOHOIABYOT0 KOHCTPYIOBAHHS CKJIAIEHOTO 3JI0YHHY .

JI.B. InoramoBa-Xeraii, mpoaHalli3yBaBIIIH CaHKIII{ 3a KBaJi(ikoBa-
He BOMBCTBO 1 MOEJHAHI 3 HUM I1HII ITOCSTaHHS, TAKOXK JIiIIa BHUC-
HOBKY, LI0 CKJIQIW 3JIOYMHIB, 3a3HAYCHI Y IMYHKTaX «BY, «3», «K» 4. 2
ct. 105 KK P®, noegnani 13 OCHOBHUM CKJIQJIOM BOMBCTBA B €JIMHE

ro 4. 2 ¢1.105 KK P® i mux 3mounnis. 30kpema, 1e nocranosu [lnenymy BepxoBHoro
Cyny P®: 1) Bix 4 tpaBus 1990 p. «IIpo cy10oBy NpakTHKy y cIpaBax 3 BUMaraHHs;»;
2) Bix 27 ciunst 1999 p. «IIpo cynoBy mpakTuky y crpasax npo BouBcTBO (cT.105 KK
P®)»; 3) Bix 27 rpymus 2002 p. «IIpo cymoBy HmpakTHKy y CHpaBax MpO KPaiKKH,
rpabexi Ta po36oi»; 4) Bix 15 uepBHs 2004 p. «IIpo cymoBy MpakTUKY y cIipaBax Mpo
3nmounHy, nepeadadeni crartsiMu 131 1 ct. 132 KK P®». Ongnak Bei BKa3aHi MOCTaHO-
BU Oynu npuiiHsITH 10 BHeceHHs 3MiH y cT. 17 KK PO, to6to 10 21 numnus 2004 p. 1
X04a 3MiHM 3aKOHY OyJIM ICTOTHUMHU, ITOB’SI3aHUMH 13 1HIIUMH HpaBHIaMH KBatidika-
11iT BpaXOBaHOi 3aKOHOJABIIEM CYKYITHOCTI 3JI0YMHIB, Hisikol peakuii 3 Ooky [Inenymy
Bepxosnoro Cyny P® na uux (na i 3mian KK P®) 1o nporo yacy noku mo He cTaio-
cs1. CynoBa IpakTHKa HE MPHUBE/ICHA Y BiAIOBIIHICT 13 monokeHHsMHE cT. 17 KK PO.
TTonokeHHs BUIIE3a3HAYEHHUX MMOCTaHOB [INIeHyMy 3aiMIIAOTHCS MOKK 10 0e3 3MiH,
TaK caMo sK 1 BUPIIICHHS NUTaHb 100 MPaBMI KBami(ikaiil BOUBCTB, NOETHAHUX 3
[HIIMMU HOCSITAaHHSIMU, 32 CYKYITHICTIO 3JI0YHHIB.

! us.: Yepuenko T.I. Bkas. npaus. — C. 27. He Gyne CyKymHOCTI 3JI04HHIB y
3a3Ha4YeHMX BHIAJKax i Ha TyMKy B.B. 303ymi, sikuif, 30kpema, Iuie, Mo «OCKIIbKH
cknan 1. 3 4. 2 ct. 105 KK PO nepenbavae qBa 37104MHH, OTKE BiH OXOIUTIOE 1 BC1 O3HA-
KH CIIOJYYE€HOTO 3 BOMBCTBOM 3JIOYHMHY, B TOMY 4HCIIi 1 kBamidikyrodi». (Jus. 303ymsa
B.B. CoBOKyIHOCTh NpECTyMJICHUI MPOTHB COOCTBEHHOCTH: BONPOCHI KBaTU(HKa-
LMY ¥ Ha3Ha4YeHMs HakazaHWs: ABroped. auc. ...KaHa. opua. Hayk. — Tam6oB, 2009.
—-C. 20).
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IiJie, B OMMHUYHHUHN CKJIaJEHUH 37I0YMH 1 0B’ s3aH1 OIHIEI0 CHIIBLHOIO
Ji€F0 — HACHIIBCTBOM ' .

M.T. IBaHOB, BiZICTOIOIOYX TO3HIIIFO KBaTi(hiKaiii BOMBCTBA 1 371091~
HY, 3 AKHM OCTaHHE TO€HaHe, TibKHU 32 4. 2 c¢T. 105 KK P®, Bkasye,
110 3aKOHO/IAaBEllb, CTBOPIOIOYH «3JIOYMHHU MOE€HAHOCTI», MaB Ha yBasi
BUJI 3JIOMMHHOTO MOCSATAaHHS, SIKMH BKIIIOYA€E SIK OCHOBHUI CKJIa, TaK i
fioro kBati(hikoBaHi pi3HOBUIN .

[Toxa3zaBmm pi3Hi MiIX011 KPUMiHAIBHO-TIPABOBOI JIOKTPUHU Ta CY-
JIOBOT MPaKTUKH, CIIPOOYEMO pO3iOpaTrcs B CUTYaIlii, Tka BAHUKAE TIPU
kBasti(ikaiii BOMBCTBA, IOEAHAHOTO 13 3TBAJITYBaHHSIM.

Hiiicro, 3a unaHOCTI KK Vipainu 1960 poky, HaBeneHi po3'sCHeHHS
[InenymiB Mo>xHa OyJ10 BUIIPaBAATH i3 IPAKTUYHOT TOUKH 30py. Y IIyH-
KTi «ok» cT. 93 KK 1960 poky kpiMm 3rBaiTyBaHHS mependadanacs Iie
onHa KBamiikyroua o3HaKa, a came: BOMBCTBO 3 METOIO IIPHUXOBATH
IHIIMY 3704MH a00 MONETrIUTH HOoro BUMHEHHs. | skmo mpu kBamidi-
Karlii 3acrocoByBaBcs jmiie 1. «k» cT. 93 KK, To 3anumanocs He3po-
3yMIJIMM, Yy 3B'SI3KY 31 3TBITYBAaHHSIM UM B 3B'A3KY 3 1HIIMM 3JI0YHHOM
MOTEPIIITY MO30aBWIIN KUTTA. 32 IUX YMOB IPAKTHUIl KpiM BOWBCTBA
Tpeba Oyiio HaAaTH IOPUANYHY OIIHKY 1 IbOMY IHIIIOMY 3JI0YHHY, a 3a
3micToM 1. «x» cT. 93 KK 1960 p. 1ie Oyiro MOXKIMBO JIHIIE IIISTXOM
KBasTi(hikaiii BAMHEHOTO 3a CYKYITHICTIO 3a3Ha4€HOTO IyHKTY CT. 93 1
BixmosimHoi crarTi KK (mpu 3rBantyBanHi — ct. 117 KK 1960 p.). Tyt i
BHHHUKaJa CyMepeyHIiCTh: 3 OJJHOTO OOKY, OiIbIIl MPABUIHHOIO BUSBIIS-
nacsi KBawiQikallis 3a CyKyIHICTIO 3JI04HHIB, a 3 IHIIOTO, — 11e OyB TH-
OB OIMHUYHNN CKJIAJIEHUH 3JI04MH, KU 4Epe3 CBOIO 3aKOHO/IaBUy
KOHCTPYKIIIfO MOBUHEH KBalli(hikyBaTHcs 3a oqHiero crarTero KK.

KK VYkpaiaum 2001 poxy yCyHYB IIi CYIIEpEYHOCTI i p03'€THAB HECITiB-
Majarodi 3a 3MICTOM KBaMi(iKyrodi 03HaKH, epeadadynBIIN OKPEMO B

! us.: Nnoramoa-Xeraii JI.B. KoHKypeHIHs yroJoBHO-IIPABOBBIX HOPM IPH
KBaNM(pUKAINY NpecTyIuieHni: Y4eo. mocodue. — M., 2002. — C. 143.

2 JTus.: Banos H.T. K Borpocy 0 KBast()HKANK «ITPECTYIICHUIT COMPSIKEHHOC-
T // BectHuk Axagemun ['eH. mpokyparypsl PO. — 2007. — Ne 2. — C. 41. Taky came
MO3MIII0 BIACTOIOBAJM | 1HIII aBTOPH y paHime BumaHux poodorax. (Aus., Hanp.: [1o-
Oeraiino O.D. YmblieHHsle youiicTBa u 60prda ¢ HUMH. — Boponex, 1965. — C. 116;
AmntonsH 10.M., Bepemarun B.A., [Toranos C.A., llocrakoBuu b.B. Cepuiinbie cex-
cyanbHbie youitcta. — M., 1997. — C. 194; Kocrapepa T.A. Kanuduiupyrormime 00-
CTOSTENHCTBA B YTOJIOBHOM TIpaBe. — Spocnasik, 1993. — C. 155 Ta in.).
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. 9 4. 2 ct. 115 KK «BOMBCTBO 3 METOIO MMPUXOBATH 1HIITNI 3I04MH 200
MOJIETHINTH HOro BUMHEHHS», a B 1. 10 1. 2 cT. 115 KK — «BOUBCTBO,
MO€HAHE 13 3TBAJITYBAHHIM.

Lleii kpok € aOCOMOTHO BUNIPABAAHHUM, IIEPELyCiM TOMY, 1110 BOUBCTBO,
MO€THAHE 13 3TBAITYBAHHSIM, JAJIEKO HE 3aBXIU € OKPEMHUM BHUIIAIKOM
BOMBCTBA 3 METOI NPHUXOBATH IHIIMH 310YMH a00 MOJIETIIUTH HOro
ckoeHHs1. Haituacrirne mo30aBieHHs )KUTTS 3MIACHIOETCS TYT 13 CaJlUCT-
CBbKHX CIIOHYKaHb, y TIPOLECI TOAOaHHS ONOPY OTEpIiIoi a00 3a MOTHU-
BaMM IIOMCTH 3a OIIip, 1110 BOHA YMHMIIA ITif] 9ac ii 3rBaJITyBaHHSL.

[To-ngpyre, BOMBCTBO, MOEHAHE 13 3rBAJITYBaHHSAM, MOKE BAMHATHCS
SIK 13 IPSIMUM, TaK 1 3 HENPSIMUM YMHCJIOM, L0 B OCTAHHBOMY BUIIAJIKY
BUKJIIOYA€ METY IPUXOBAHHS UM MOJIETIICHHS BYNHEHOTO 3JI04MHY, TOO-
TO I1i KBaJi(hiKyroUui O3HAKH HE 3aBXK/IU CITIBIAIAIOTh 32 3MiCTOM.

Hapemri, BimokpeMieHHs BOWBCTBA, IMOEIHAHOTO 13 3IBAJITYBaH-
HsIM, B okpeMoMy myHKTI cT. 115 KK mo3Bonmio 9iTko po3mexyBaru
Led 3JI0YMH Ta iHOI CHTYyallii, KOJW BUHHUI BOWB TOTEPIILTY Yepes
MEBHUN Yac MicJis 3TBAIITYBAHHS 3 METOIO IIPUXOBATH LIEH 3J104UH, a00
Ko Oyiia mo30aBiieHa KUTTS HE MOTEPIIiia Bijl 3TBaJNTyBaHH, a iHIIA
0co0a, HarpuKJIaa, CBIIOK OCTAHHLOIO, YU 0Cc00a, 110 IepeLIKoKaia
3TBaJITYBaHHIO 1 MOTYIa BUKPUTH 3IIOYUHIIS. Taki BUnajKu, 63 CyMHIBY,
YTBOPIOIOTh CYKYITHICTh 3JI0YMHIB 1 MiIJIATAIOTh KBaJiQikarii 3a Bija-
HOBIIHOKO YacTHUHOIO CT. 152 tam. 9 4. 2 cT. 115 KK.

[Ipuxmagom mpaBUiIBHOI KBamidikarlii Ha3BaHUX 3JOYHHIB MOXKE
CJIyTyBaTH HAcTyIlHa KpUMiHaJIbHA CIIpaBa.

Bupoxkom xonerii cynais CynoBoi najnaru y KpUMiHaJIbHUX CIpaBax
anensiiHoro cyny JHinponerposckkoi oomacti Bizg 20 xoBTHs 2005 p.
Oyno 3acymkeno: A., 1., ta B. 3a mynkramu 9, 12 4. 2 ct. 115 KK VYk-
painm i 3a 4. 4 ct. 152 KK Ykpainu 3a 3rBanTyBaHHS MOTEPILIO], sKe
BOHM BUMHMJIM TPYIIOIO i3 3aHOAISIHHAM OCOOJIMBO TSKKHX HACIHIJKIB,
Ta 32 BMUCHE BOMBCTBO, SIK€ BOHM BUMHHIIHM 32 MONEPEIHHOI0 3MOBOIO
TPYTOI0 0Ci0 i3 METO MPUXOBAHHS IIHOTO 3JIOUUHY.

Sk Bu3HAB cyq, 6mu3bKo miBHOYI 21 rpyaas 2004 p. A., L. ta B. epe-
OyBanu B kade «XBuinHKa» M. [lepmorpasencrka JHIimponeTpoBCbKOl
o0JacTi, Jie BKUBAJIM aJKOTOJBHI Hamoi 1o 2 rox. 22 rpyanas 2004 p.,
3a3/1aJerib JOMOBUBIIIHCH MK COOOO JJOMOTTHCS BCTYITHTH B CTaTeBI
3H0cuHU 3 K., sika Tex Oyna B kade. Konm morepmina K. 6mu3bko 2 rog.
30 xB. minuia 3 xade, BOHU IMIIIUTA 332 HEI0, HAa3IOTHAIH ii 1 3aIporo-
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HyBaJIl TMIPOBECTH JOIOMY 4Yepe3 BOpH, a Oinst mkoiu Ne 1 3armporio-
HyBaJIM BCTYITUTH 3 HUMH B CTaTeBi 3HOCHHHU. Y BiAMOBIbh HA BIIIMOBY
BOHH 3aCTOCYBaJIH JI0 Hel HACHIILCTBO, 3aBIaBIIy He MeHIe 20 yaapis
pYKaM{ Ta HOTaMH, PO3JIATIIH i 1 TPYIIOr0 3TBAJITYyBaIIH, & MOTIM, 3 Me-
TOIO IPUXOBAHHSI I[LOTO 3JI0YMHY, YMUCHO BOWJIH TIOTEPITLITY, TOYEPTOBO
KAJAIOYU KaMiHHS B 00J1aCTh 11 TOJIOBH.

VY cragii 10CyI0BOTO CINiICTBA BCI BOHHM BU3HAJM, IO 3a3[aJIETiIb JI0-
MoBuITHCs 3rBanTyBary K. 1 came 3 11i€f0 METOr0, KOJM Ta Tinuia 3 Kade,
TIOTIPSIMYBAJTH 32 HEFO, HA3IOTHAIH 11 Ta CUIIOMIITH 3aBEJTH 3a TapaKi, Je TIOB-
HICTIO 3HSUTH 3 HEl OJ1T, 3aB/IaBIIH KiJTbKa y/IapiB, IOBAJIMIIM Ha CHIT i, TIof1a-
BUBIIIM TaKKM CITOCOOOM OITip MOTEPITIION Ta JOTIOMAratouH OIH OHOMY,
KO)KEeH 3 HUX Y35B y4acTb Y ii 3rBaiTyBanHi. KpiM ToOro, 3 1X MOsICHEHS A.,
B., Ta I. BUiHO, 1110 B MpOIIECi 3rBAITYBaHHS TIOTEPITLNIA 3asBIIsUIA, 110 BOHA
BCIX 3aram'siTana i 1o 1mpo X IPOTUIIPaBHI [Iii 3asBUTH Y MUTIIIIIO. Y 3B'S3KY
3 I[M BOHHM TIOOWJIH 1i pyKaM¥ i HOraMy Ta KW i Y TOJIOBY KaMiHHSI.

3a3Haueni o0cTaBuHM 37104nHIB A., B. Ta [. miarBepwum mig 9ac Bia-
TBOpPEHHS! 0OCTaHOBKH i OOCTaBHH IO Ta HA OYHKUX CTaBKaXx, IO ITifl-
TBEPPKYETHCS BIIIIIOBITHIMH ITPOTOKOJIAMH IIUX CJITYMX JTiH. 3 IIPOTOKO-
JIy OTJISIITy MICIIS MO BOa9aeThes, MO Ha MiCIli, BKazaHomy A., B. Ta [,
moOnmM3y rapaxis Oist Oyz. S Ta 5-a Ha By, Kapma Mapkca m. [leprmorpa-
BEHCHKa BUSIBJICHO OTOJICHHUH TPYII TOTEPITLIIOT 3 03HAKAMH HACHITEHHUIIEKOT
CMepTi. 32 BUCHOBKOM CY/IOBO-MEIUYHOI EKCIIEPTH3H CMEPTh MOTEPITIOT
HacTajia BHACIIIOK BiIKPUTOI YepEeITHO-MO3KOBOI TPaBMH 3 YHCEIbHUMUA
OCKOJIKOBHMH TIEPEJIOMaMH KiCTOK, SIKi yTBOPIUTHCS Bifl HEOAHOPA30BOTO
yAapy 3 BEIUKOIO CUJIOKO TBEPANX MPEIMETIB 3 IIMPOKOIO TIOBEPXHEIO.

3 omsiy Ha HaBeCHE KOJIETisl CY/UIIB BUPIIINIIA, IO JTOCITIHKEHUMHU
Ha JIOCYJIOBOMY 1 CYJJOBOMY CIi/ICTBi JIoKa3aMu OOBHHYBa4deHHS A., B.
Ta l. y 3rBasityBaHHi notepiioi K., BAMHEHOTO TpyToro 0cibd 3 HacTaH-
HSIM OCOOJTMBO TSKKUX HACIIJIKIB, TA B YMUCHOMY ii BOUBCTBI 3 METOIO
MIPUXOBAHHS [HOTO 3JI0YMHY, BANHEHOTO 32 MOTEePETHHFOI0 3MOBOKO TPy-
00 0ci0, 3HANIIIIO CBOE MOBHE MiATBEpKeHHs. [loKIIazieHi B OCHOBY
O0OBHHYBAJILHOTO BHPOKY JIOKa3u CyMHIBY HE BUKJIMKAIOTh, 3JIOUYMHHI
i1 BCiX 3aCy/PKEHUX Y CIIpaBi MPaBUIIBHO KBaJli(hikoBaHO 3a 4. 4 cT. 152
ta myHkramu 9, 12 4. 2 ct. 115 KK Ykpainu'.

! TuB.: KpumiHasbHe cynourHCTBO B YKpaini: Cy/oBa MpakTHKa. 3IO0YHHN IPOTH
XKUTTs1 ocodu (BOuBcTBa): Odin. Bua. / Bepx. Cyn Ykpainu. — K.: Bua. dim «Iu Ope»,
2007. - C. 366-371.
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VY HacTymHI KpUMiHANBHIA CIpaBi NMPUHHATE CYIOM pillIeHHS,
Ha Hally JyMKY, € TaKUM, 110 CYHNEepeuUTb 3aKOHOIABCTBY, 1 YMHCHE
BOMBCTBO, BUMHEHE 32 MONEPEAHBOI0 3MOBOIO I'PYIIOI0 0Ci0, MOeJHAHE
31 3TBAJITYBaHHSIM TIOTEPITIJIOI, HEMTPABIIILHO KBATi(PiKOBAHO 32 ITyHKTa-
mu 10, 12 9. 2 ct. 1151 4. 4 ct. 152 KK Vkpainn.

Tak, Bupokom kojerii cynaiB CymoBoi majnaru y KpUMiHalb-
HUX clipaBax anemsniiHoro cyny Onecbkoi oOmacti Bix 21 KOBTHS
2005 p. P. i C. 6yno 3acymkeno 3a mynkramu 10, 12 9. 2 cT. 115 KK
VYkpainu Ta 3a 4. 4 cr. 152 KK Vkpainu 3a te, uio BoHu 15 Tpas-
Ha 2005 p. 6mu3bko 23 roj., mepeOyBarodM B CTaHI allKOTOJIBHOTO
CI'ssHIHHS, BinBenu M., y Oe3Ifo[He Miclle Ha TePUTOPI0 JAUTIYOTO
cajaka, Jie, BUKOPUCTOBYIOUH i1 Oe3MOpajHUN CTaH BHACIIJIOK aJIKO-
TOJLHOTO CIT'STHIHHS 1 3aCTOCOBYI0YH (Di3WYHE HACHIIBCTBO, IO Yep3i
sreasityBasd ii. Jlo Toro x mig yac BumHeHHs 3 C. HACHIBLHUIIBKOTO
cTareBoro akTy P. HamaraBcs 3a0BOJIBHUTH 3 HOTEPIJIOI0 CTaTeBY
MIPUCTPACTh HEMPUPOJIHUM CIIOCOOOM, MPOTE HE TOBIB CBill HAMIp 10
KIiHIISl Uepe3 aKTUBHMM OMip MOTEPIiyoi, He IUBISYMUCH Ha Te, mo C.
J01oMaraB HoMy B LIbOMY.

[Ticns Takux xidi moteprrina M. cTaiia morpoKyBaTy MOB1IOMIIEHHSIM
B OpraHM MIJIIil Tpo BYMHEHHS MIO/I0 Hel cTaTeBoro 31o4nHy. BHacmi-
nok goro y P. i C. BUHUK ymMucen Ha BOMBCTBO TIOTEPIILIOI, 0O TOMC-
TUTHCS 32 BAMHEHUH omip. Pearizyroun cBill Hamip, MiF0YH Y3TOIKEHO
Mix co0oto, P. konroramu norepminoi cras 3aymrysatu it mmuto, a C.
TpUMaB iif pyKH Ta HOTH, 1 B TaKUi cr1OCiO BOHU 1M030aBmim M. KUTTA,
a IicJIsl IHOTO TPYII MOTEPITIOT KHHYIN B KaHATI3AIIHAN JIIOK, 1110 OyB
HENoMAJK.

BucHoBku cyny npo BunHIcTb P. Ta C. B yMHCHOMY BOMBCTBI I10-
Teprinoi M., BAIMHEHOMY HHMHU 32 MOIIEPEAHBOI0 3MOBOIO MiXK CO0OI0,
MMOETHAHOMY 31 3TBAITYBaHHSM TPYTIOK OCi0, IO CIIPUYUHIIIO TSKKI
HACJIIJIKH, TTiITBEP/DKYIOTHCS CYKYITHICTIO 310paHUX Y CIIpaBi JIOKa3iB,
SIKMM CyJl JaB HaJICKHY OLIHKY. Tak, 3acymxenuil P. y sB0i 3 noBuH-
HOIO Ta i1 9ac AOMUTIB HOTO SK ITiJJ03PIOBAHOTO i OOBMHYBau€HOTO 32
y4acTIO 3aXMCHUKA-aJBOKaTa JE€TaJbHO 1 MOCIiZOBHO MOKAa3yBaB, II0
IiCJIsl CTaTeBOro akTy 3 M. morepriiia craja KpU4aTH i HOTPOXKYBaTH
MOBIIOMJIEHHSIM y MUTIIIIO PO 3TBAJTYBaHHS, BiH 3aKpUBaB ili poTa
pykoto, a C. 3aIpornoHyBaB 3aAyILINTH MTOTEPIILTY, 0OMOTABIIN KOJIIOT-
KaMU WO, 10 BiH 1 3po0uB, a cam C. yTpuMyBas ii Tisio, mo0 morep-
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Iina He pobusa p131<1z1x pyX1B pykamu. 3a3HaueHi OOCTaBHHU CBigyaTh
npo Te, 110 3acyKeH1 yCBlI[OMJ'IIOBaJ'II/I MPOTHIPABHHI XapaKTep CBOIX
niif. 3a Takux oOCTaBMH CyJ AIWIIOB BUCHOBKY Ipo Te, 110 P. 1 C. Bun-
HWIN yMHCHE BOMBCTBO M. 3a momepenHbOI0 3MOBOIO I'PYIOIO0 0OcCiO,
o€ THAHE 31 3TBAJITYBAaHHSM, 110 CIIPUYWHUIIO OCOOIHMBO TSKKI HACII-
KH Ta KBamidikyBaB ix fii 3a myHkramu 10, 12 9. 2 ct. 115, 9. 4 cT. 152
KK VYkpainu. Konerig cynniB CynoBoi nanaTi y KpUMiHAIBHAX CITpa-
Bax BepxoBHoro Cymy YkpaiHu BHpOK amernsiiidHoro cymny OmechKol
obmacTi B yactuHi 3acymxkenss P. 1 C. 3a mynkramu 10,12 4. 2, ct. 115,
4. 4 ¢1. 152 KK Ykpainu 3anuinmna 0e3 3min'.

Sk BHIHO, TPUIHATE IO CHpaBi PIMIEHHS IOBHICTIO BiIOBi-
nae po3'sicHeHHssM BepxoBHoro Cymny YkpaiHu, ane irHopye IpaBuiia
kBasi(ikamii ONMHUYHUX CKIIQJEHWX 3J04HHIB. lle mpu3BOAWTH He
TUTBKY JI0 TIOPYIICHHSI «YMCTOTH» IOPUIUYHOI KBawi(hikarii, a if BcTa-
HOBITIOE TIOJIBIMHY BiJIMTOBIaJbHICTh 32 BUMHEHHIA 3II0YUH, 00 3a TaKol
kBaJiQikauii BUABISIETHCS, IO 0C00a HECEe BIANOBIAAIbHICTD, IMO-TIEP-
me, 3a 1. 10 9. 2 ct. 115 KK — 32 BOMBCTBO 1 3rBaNITyBaHHA i, MO-JIpyTeE,
3a 4. 4 ct. 152 KK — 3HOBY Taku 3a Te caMe 3IBAJITyBaHHs, L0 CIIPH-
YUHMJIO TSDKKI HACIHIJIKH, SKi MTOJIATAI0Th B YMUCHOMY BOWBCTBI TTOTEP-
minoi. Takum yrHOM, (haKTHYHO BiAOYBa€THCS IMOJBIMHE CTABICHHS Y
MIPOBUHY OJTHUX 1 THX YK€ 3JIOYHHIB.

I3 mporo nmpuBoay b.B. BomkeHkiH cripaBe/uInBO BKa3ye, MO «BYU-
HEHHS 3IBAJITYBaHHSA IPU BOMBCTBI BJKE BPAXOBAHO 3aKOHOJABLEM Y
KOHCTPYKIIIi CKJIay i BU3Ha4YeHHi caHKIii. [Ipu3HaueHHs camocTiliHO-
O MOKapaHHs 32 3rBAJITYBAaHH 1 IOTIM NIPUEAHAHHS HOTO 10 MTOKApaH-
Hsl, IPU3HAYEHOTO 32 BOWBCTBO 3 TAKOK K KBATI(PIKYIOUOI 03HAKOIO,
O3HaYae MOJBIMHY BiIIOBIIANBHICT 32 BUNHEHEN.

[Ipo HenmpumycTUMICTh MOABIHHOIO CTABJICHHS 33 NMPOBUHY IHIIE
i B.O. HaBpompkuii. «IIpn KOHKypeHIli 9acTHHH Ta IIJIOTO CKOEHE
KBaJTi(DiKy€EThCSI 3@ CTATTEIO, IO BCTAHOBIIIOE BiJIMTOBIIAIBHICTH 32 BCE
CKO€HE; He MOXKE€ MaTH MiCIle CYKyIHICTh CTaTei, sKi nepeadadaroTh
yacTuHy Ta 1ise. ToOTo OKpeMmi 31I04MHU, SKi YTBOPIOIOTH, TaK 3BAHHMIA,
CKJIaZICHUH 3JI0YMH (BpaxoBaHa 3aKOHOAABLIEM CYKYIHICTb 3JI0YHMHIB),
aKo B Mmexkax onHiel crarti Ocoonusoi yactuau KK 00'eqnani mocs-

! JTus.: Tam camo. — C. 371-376.
2 Jlus.: Bomkenkun b.B. [IpuHIHUI CIPAaBEATMBOCTH U MPOGIEMbI MHOKECTBCH-
HoctH npectymenuii mo YK P® // 3akonnocts. — 1998. — Ne 12. — C. 6-7.
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TaHHS, KOKHE 3 SIKHX CTAaHOBUTH COO0I0 OKPEMHUIA 3JI0YHH), CAMOCTIH-
Hil kBasidiKkarii He MmiIAralTh» ',

€ Bci migcraBu noroxutucs 3 T.0. KocrapeBoro, sika aHami3yr04u
Led CKIIaj 3JI04YMHY, 3a3Ha4yuiia, 0 ICHYIOUHMH 3apa3 BHHATOK i3 3a-
TaJIbHOTO TIpaBmiIa (KBamiikaiisi 3a CyKyITHICTIO 3JI0YMHIB BOUBCTBA 1
3TBaJITyBaHHs ) 00YMOBITIOETHCS HE CTIeNN(DiKOI0 JAHOTO CKITALY, a Ipar-
HEHHSM 3a JIOTIOMOTOI0 KPUMIHAIBHOT TOMITUKH MTOCHIUTH 00pOTHOY 3
TSOKKUMMY BUIAMH 3JI0YHHIB .

BBakaemo oziHaK, 110 MOCHIICHHS 0OPOTHOU 31 3JIOYMHHICTIO MOXKE
OyTH NOCSTHYTO W IHIIMMH 3ac00aMu, a caMe BIiATIOBITHO J0 3aralb-
HOTIPUUHATHUX TpaBwi KBaniikamii 3704nHIB, 0€3 MOpYIICHHS 3a-
raJIbHOBU3HAHAHOTO MPaBOBOTO MpuHIMITY non bis in idem, 3akpin-
neHoro B 4. 1 ct. 61 KoHcruTytii Ykpainu i BiiTBOpeHOro B 4. 3 CT. 2
KK, 3rigHo 3 SKMM HIXTO HE MOXKE OYTH MPHUTATHYTHH 10 KPUMiHATHHOT
BiJIMOBITaJIbHOCTI 3a TOW CaMMii 3JI0YMH OLITBIIE OHOTO pasy.

Jlo BUCIOBIEHOTO M0AaMo, IO MPO HEOOXIJHICTh 3aKpiIUICHHS B
KK o3Hak TOT0 4# iHIIIOTO CKJIa/IEHOTO 3JI0YMHY TIEBHOO MipOI0 MOXKHA
CY/IUTH, BUXOASUU 13 THX MOMHJIOK 1 TIpoOieM, sSKi BUHHKAIOTh B CY-
JIOBIH TMpakTHIl pu KBamiikaimii OKpeMHuX 3JI04MHIB, KOJIH XapaKTep
BYMHEHOTO CBIIYUTH MPO HASBHICTh OJMHUYHOTO 3JI0YMHY, OJHAK Bij-
MIOBiTHa HOPMA 31 CKJIaJIEHOI0 KOHCTPYKITIEIO B 3aKOHI HE IepeoadeHa.
MOoXITMBO AOIIIBHOIO € TIOCTaHOBKA MUTaHHS Tpo po3mupernHs B KK
KOJIa CKJIQJICHUX 3JI0YMHIB 32 PaxXyHOK CTBOPEHHS HOBHX 3aKOHO/AB-
YUX KOHCTPYKIIiH, B IKUX 3HAWIUIA O CBOE 3aKPIIJICHHS O3HAKH THIIO-
BHX, PO3ITOBCIO/DKEHUX Y CYJIOBii PAKTHUII CKIIAJHUX (POPM 3ITOYMHHOT
TUSUTBHOCTI. Y TIEpITy Yepry HaBelleHe CTOCYEThCS YMUCHOTO BOMBCTBA,
MTOETHAHOTO 13 PO30IHHUM HamaIoM; XyJIiraHCTBa, IIOETHAHOTO 13 CIIPH-
YUHEHHSM TSDKKHX TUIECHUX YIIKOPKEHB Ta HU3KH 1HIUX HisiHb.

[{omo ckiamy yMHUCHOTO BOMBCTBA, IOEAHAHOTO 3 PO30iHHUM Hara-
JIOM, 3a3Ha4MMO, 110 JIaHa 3aKOHOJ[aBYa KOHCTPYKIIiS HE € HOBOO IS
YKpalHCHKOTO KPUMIHAJIIEHOTO 3aKOHO/IABCTBA. Brepiie BianoBinaib-
HICTh 32 HBOTO OyJia BCTAaHOBIIEHA BXKE 3rajlyBaHUM BHIle Yka3om [[BC

' Jus.: HaBpoupskuit B.O. Teopernuni mpoGieMu KpHUMiHAIbHO-IIPABOBOI

kBamidikamii. — K., 1999. — C. 430.

2 JTus.: Kocrapesa T.A. Bkas. npaus. — C. 155; Kosauenko U.51., Kocrapesa T.A.,
Kpyraukos JIJI. [Tpectyruienust ¢ KkBanu@UUUpPOBaHHBIMU COCTaBaMU M UX YTOJOBHO-
mpaBoBas olieHka. — ExarepunOypr, 1994. — C. 36-37.
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YPCP Big 28 mumas 1959 p. «lIpo nocusieHHs KpUMiHAIBHOT BiIOBI-
JATBHOCTI 32 YMHCHE BOMBCTBOY, 3TiJIHO 3 SKHM B 1. «a» cT. 138 KK
YPCP 1927 poky nopsiji i3 BOUBCTBOM i3 KOPUCIMBUX MOTHBIB TIepe/-
0avanace BiAMOBITAIBHICTh 32 «BOMBCTBO TPU PO30iHOMY Hamai».

Hassuicts y KK nanoro cxiagy 3104rHy 103BOJIsIIa BUPIINTH HA3-
Ky mpo0OuieM KkBaJidikarrii. Ake Mexka MiXkK 3aCTOCYBaHHSIM HACHUJIbCTBA,
He0e3MeYHOro /IS )KUTTS 1 370pOB's, Ta BOUBCTBOM IPH 3aBOJIOMiHHI
MaiHOM 1HOZ1 TOCHUTh «PO3IUIMBYACTAY», a BUMIAJKN MO30aBICHHS KHUT-
TS OTEPIILIIOTO ITiJT Yac po30iiHOTO HAaIay B MPAKTHUI HETTOOTUHOKI.
l'agaemo, 1110 Janexko He BUIIAIKOBO, SIK TEOPis, TaK 1 HPAaKTHKA J0Terep
HE CITPOMOTVINCSI BUHANTH CKITBKU-HEOY/Ib YiTKi yHIBEpCaIbHI KpUTEPil
L1010 BiIMEXKYBaHHS KOPUCIMBOIO BOUBCTBA «B YHCTOMY BHUIVISLII» BiJ
BOMBCTBA ITpH PO30iHHOMY HaraIi.

OnHi aBTOpH B SIKOCTI TAKOTO KPUTEPIit0 BU3HAYAIHU CIIOCIO MistHHS'.
IHmni mopsix 3i ciocoboM BOWBCTBA BKa3yBalld HA MOMEHT IIEPEXOAY
MalfHa BiJI MMOTEPIIIOro 0 BUHHOTO (TIpW po30iiiHOMY Hamaji MaitHO
TEPEXOIUTE O/Ipasy micisi BOMBCTBA, a Y KOPHCITHBOMY BOUBCTBI
— uepes JesKuii vac)®. TpeTi BBakalTH, LIO ITiJICTABOIO PO3MEKYBaHHS
LUX JiSHb € B2 MOMEHTH: BUMHEHHs BOMBCTBA LIIIXOM Hamalty i Mera
3aBOJIOAIHHS MaiHOM O/jpa3y B MOMEHT BOMBCTBA UM Yepe3 JCSIKHH yac
micist HbOro®. 3anporoHOBaHi KpUTEpil € OUIBII YK MEHII IPUAHITHH-
MU, OlHAaK BOHHU HE € BCCOCSHKHUMH, TOMY 1110 HE PO3IOBCIO/KYIOTHCS
Ha BCi MOXKJIMBI BUTIAQJIKK KOPUCIUBUX BOUBCTB UM pO30iiHUX HAIAIiB.

He BHOCHMIIA sICHICTB y BHpiIIEHHS poOieM KBami(hikallii Takux 3710-
YHHIB 1 Cy/lI0Ba MPaKTHKa, X0ua YUcIieHHI mocTaHoBH [ lnienymiB Bepxos-
Horo Cymy CPCP, YPCP Ta Ykpainu po3'sicHIOBaH, 1110 <y Pa3i BANHEHHS
YMHCHOTO BOMBCTBA ITiJ] Yac pOo30iHOTO HaMa Iy Jii BHHHOTO KBaTi(hiKy-
toThest 32 . 6 4. 2 c1. 115 KK i crarrero, ko0 nepenoadeHo BiImoBi-
JaIbHICTD 3a 3JI0YMHHE 3aBOJIOMIHHS MaiHoM (4. 4 cT. 187 KK)»*.

Jus.: bpaitnun S1.M. Coetckoe yrojgoBHoe mpaBo. Yacte Ocobennas. — K.,

1952. - C. 65.

2 us.: SIxy6oua M.U., Kupuuenko B.®@. Coserckoe yronosHoe mpaso. Yactsb
Ocobennas. — M., 1958. — C. 308.

3 JTus.: bopomuu C.B. Bkas. mpars. — C. 223.

4 Jus., Hamp.: . 10 mocranosu [nenymy Bepxosroro Cyny Yipainu Biz 7 joto-
ro 2003 p. «IIpo cynoBy mpaxkTHUKy B CIpaBax Mpo 3JI0YMHU IPOTH JKUTTS Ta 310pPOB's
ocobm». — Bkas. 30ipauk nocrano. — C. 445.
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He BupimmBmm mpoOieMy B TPHHIUIN, I PO3'SICHEHHA CTallld
MiATIPYHTSAM JUTS POAOBKEHHS CTAPUX CYTIEPEYOK Y HOBiH (pOopMi: SKIIIO
pasilie criepedaics npo Te, K BiAMEXyBaTH KOPUCINBE BOMBCTBO Bix
BOMBCTBA P po3001, TO Tenep CTaau ClepedaTHcs Mpo Te, KOJIU BUM-
HEHE i3 KOPUCIIMBUX MOTHBIB BOUBCTBO KBAMI(PIKy€ETHCS TLTBKH 3a . 6
4. 2 ct. 115 KK, a ko 3a CyKyIMHICTIO 3 pO30iiHIM Hamaom'.

[IpoimocTpyemMo ckazaHe ABOMa KpUMiHAJIBHUMHU CIIPaBaMu.

Bupokom kosterii cyaiB cynoBoi najiaTu y KpUMiHaJIBHUX CHpaBax
anensiinHoro cyay 3aropi3pkoi obmacti Big 23 cepras 2005 p. Oyino
3acymxeHo: M. ta K. 3a mynkramu 6, 12 4. 2 ct. 115 KK, u. 4 ct. 187 KK
VYkpainu 3a te, mo 3 mortoro 2004 p. y c. Jninposka Kam'sacbko-/IHin-
POBCBKOTO paiioHy 3amopizbkoi o0nacTi BOHH Ta MalomiTHiH f. (1o
HBOTO LIUM CAMHUM CYIOM 3aCTOCOBAaHO NMPHUMYCOBI 3aXOAHW BUXOBHOTIO
XapakTepy) y CTaHi CIT'SHIHHS 3a TIONEPeTHhOI0 3MOBOIO MiK COOOIO
BYMHWIIM po30iitHmii Hanaa Ha C., MOeTHAHWHA 13 MPOHUKHEHHSM Y 11
XKHTIIO, il Yac SKOro 3 KOPUCIMBUX MOTHBIB 32 ITONEPEAHBOI0 3MOBOIO
YMHUCHO BOWIM moTepminy. SIk BU3HAB y BUPOKY Cy[, IiJ 4ac Hamamy
norepriniii C. 3 MeTOr0 1M030aBIieHHS 11 KUTTS OyJI0 3aBIaHO MeTaje-
BOIO TPYOOI0 1 MeTasleBUM piKKOM Oe3miu yaapis ro rosnosi. [lortim yci
TPOE BUHECIIH HOTeprnny 3 OyOuHKY 1 BKHHYIH il B KOJNOZA3b. [icna
uporo M. Ta 3a3HaueHi ocoOu 3aBoyoAinM rpommMa i mMaiinom C. Ha
3aranpHy cymy 1202 rpH.

Sk Ha cTafii TOCYI0BOTO CITiJICTBA, TAK i B CyIOBOMY 3acilaHHi OyJ10
3’5COBaHO, 110 Npo BOMBCTBO C. 3 METOIO 3aBOJIOAIHHS ii rpommMa i
MaitHOM M., Ta K joMoBuIiCs mepen BUMHEHHSIM 1TUX Aiil. [3 mokazanb
TaKOXK y0adaeThCs, 110 Iepe] IPOHUKHEHHAM A0 OynuHKy C. BOHH 03-
Opoinucst pi3HHUMH TPEeIMETaMH, SKi 3HAWIUIM Ha TEePHUTOpii caanOu
norepminoi. besnocepenuro nepen Hamagom Ha C. M. niepenas K. me-
TajeBy TpyOy, SKOIO TOW CTaB 3aB/IaBaTH yIapH MOTEPITLIiH 1O TOIOBI.
[otim Born YTPbOX BKUHYIH C. y KOI0/1A3b YHH3 TOIIOBOIO, TicIist 4oro
3a6pan1/1 rpouri Ta pizHe MaiiHo I3 mokaszans K. mix yac po3sciigyBaHHs
CIIpaBH 1 B CyIOBOMY 3aciZjaHHi BOa4a€eThCsl, 1110, IPUHLIOBIIN 10 Ca/lu-
ou C., M. i . nponuku B ii 6y,I[I/IHOK ne K. meraneBoro Tpy0or0, SIKY
oMy nepenas M., ynapus HOTepl'IlJ'Iy no rososi. IloTiM BOHN BKUHY-
mu C. y KOJIOIsA3b YHHU3 TOJI0BOIO, 1 3a0pay rpoli Ta pizHe MaiiHO

! us.: CapbieB b. OTBETCTBEHHOCTH 32 NPECTYIUICHHUS IPOTUB JKH3HH U 310pO-
Bbsl. — Amxaban, 1973. — C. 48.
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Bunnictes M. i1 K. y BunHeHHI BkazaHux Jiii mogo noreprinoi C.
MiATBEPIKY€ETHCS 1 IHIIUMH HAssBHUMHM Y CIIPaBi I0OKa3aMH, SIKUM CY[
IaB OIliHKY Y BUpOKY. Komeris cynniB CyioBoi manarv y KpuMiHaJIbHHX
cnpaBax Bepxosaoro Cyny YkpaiHu BH3Haja, IO Cyl OOIPYHTOBAaHO
JUHIIIOB BUCHOBKY PO JIOBE/ICHICTh BUHHOCTI 3aCy/DKEHUX Yy BUMHEHHI
po30iiiHOrO Hamnamy, IOEJHAHOTO 3 TPOHUKHEHHSM Yy )KUTIIO 1 YMUCHOTO
BOMBCTBA MOTEPITLIO 3 KOPUCIMBUX MOTHBIB 1 IPAaBUIHHO KBaTi(iKy-
BaB iX 1ii y miif yactuHi 3a myHKTamu 6, 12 4. 2 cT. 1151 4. 4 ct. 187
KK VYkpainu'.

Ha namry gymky, kBariikaiiiss BAMHEHOTO SIK pPO30iifHOTO Hamary B
LbOMY BHUIAJKy BUKJIMKA€ IIEBHI CyMHiBH. I3 moka3aHb 0OBUHYBauE€HHX
BuAHO, 0 M. i K. monepeaHbo JOMOBMIIKCS caMe PO BOMBCTBO MO-
teprisoi C., [uist 90r0 030pOoiNnucs, MPOHUKIH A0 11 OyAWHKY 1 3a0min
MOTEPIIly MeTajeBoro Tpyooro. OTxe, BUMHEHHUH 3JI04UH, CKOpillIe 3a
BCE, MICTUTh 0O3HAKH BOMBCTBA 3 KOPUCIMBHUX MOTHBIB, a HE PO30iHOTO
Harmamy.

3a 1HILIOIO CIIPaBOIO BUPOKOM amnessuiiHoro cyny Jlonemnpkoi obnac-
1i Big 15 cepmus 2005 p. 3acymkeno JI. i Y. 3a 4. 4 ct. 187 KK, 4. 3
cT. 185 KK ta3am. 6,12 u. 2 ct. 115 KK Vkpainu, sikux BUSHAHO BUH-
HUMH 32 BUMHEHHS 3JI0YMHIB 32 TAKUX OOCTaBHH.

26 mamas 2004 p. JI. i Y. 3a monepeaHpor0 3MOBOIO 3 METORO PO30ili-
HOTO Harmajy i 3aBOJIOJiHHS rpommMa Omm3bko 1 rox. 30 XB. Ha mp-Ti
MertainypriB y M. €HaKi€Be 3yIIHHUIA aBTOMOOLIb TaKCi, KM KepPyBaB
Bozii B., i 3amporonyBanu fiomy BifBe3TH ix y M. KOHOKOMYHapiBChK
Ha Byn. PeBynpkoro. Konm mpuixanu B ykazane micie, JI. Hanic B. 2
yaapy HOXKHLSIMH y [IPaBy 4acTHHY Ipyzeit, a U. HaHic 6 yaapiB HOxXeM
MOTEPIUIOMY y IIPaBy PyKy Ta IpPaBy YAaCTHHY CIMHH, CHPUYMHUBILI
OCTaHHBOMY TSDKKi TUIECHI YIIKOJDKSHHS, Ta 3aBOJIOALIN HOTO IPOIIN-
Ma y cymi 150 rpH.

5 cepmas 2004 p. JI. i Y., mepeOyBaroun y CTaHi alKOTOJBHOTO
CI'SIHIHHSI, 32 TONEPEeIHBOI0 3MOBOIO 3 METOIO 3aBOJIOJIHHS TPOIINMA
mpuOyIii Ha MYHKT MPHIOMY METANoOpYXTy Ha BYJ. 3aBOACHKIH, 9 y
M. €HakieBe. BusBuBIIHM Tam 0co0y 0€3 MOCTIHHOTO MICIIsI IIPOKUBAH-
Hs B., BOHM 3 MeTOIO BOMBCTBA Ta 3aBOJIOJIHHS TPOIIMMA HA ITyHKTI Me-
TaJOOPYXTY, 3aMaHIIM OCTAHHBOTO Y 3apOCTi OYEPETY, /1€ TIOUEProBO

! Jlus.: CynoBa MpakTHKa y KpUMiHAIBHUX cripaBax // KpuMiHanbHE CyIOYMHC-
TBO. — 2006. — Bum. 1-2. — C. 102-105 .
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HaHEC/H oMy 7 yaapiB HOXKEM Y KUTTEBO BaXKIMBI OPTaHU, BiJ| IKHX
HacTtana cMepth norepriioro. Ilicns Buamuenoro JI. i Y., 3mamaBmm
JIBEPi, TIPOHUKIU JI0 IYHKTY MPUHOMY METaloOpyXTy Ta 3aBOJIOILIA
rpommMa y cymi 700 TpH.

BucHoBku cyny npo goseaenicts BUHHOCTI JI. i U. y BunHEeHHI 3a-
3HAYEHOTO 3JI0YMHY IIONO0 MmoTepriioro B. € o0rpyHToBannMu. Buxo-
IST9H 13 JIOKa3iB, sIKi OyJIM JOCIIKEH] B CYIOBOMY 3acillaHHi, KOJeTis
cynniB CynoBoi manaté y KpuMiHaIbHUX ciipaBax Bepxosaoro Cymy
VYkpaiHu BU3HaJA, MO Cy/ NPaBUIbHO KBamiikyBaB 31ounHHi 1ii JI. 1
U. mo 3a3HaueHUM erizonaM 3a myHkramu 6, 12 4. 2 ct. 115, 9. 4 ct. 187
KK, 4.3 ¢1.185 KK Vkpaiuu'.

[{omo mepmoro emizony 3nounHHUX Aiv JI. i Y., To fioro kBamidika-
mist 3a 4. 4 ct. 187 KK cymHIBIB He BUKJIHKA€E. Ajie IOPHINYHA OIliHKA
JPYTOTO €Ti30/ly CTaBUTh HU3KY 3allUTaHb. SIKII0 BOMBCTBO BUMHEHE 13
KOPHUCIIMBHX MOTHUBIB, TO KBaTiiKallisi 3a CyKYITHICTIO i3 KPaJli’KKOIO
TYT HenoTpiOHa. SIKIIo >k BOMBAIH 3 METOIO MOJISTTIUTH BUNHEHHS 1H-
II0TO 3JI0YMHY (KpaJli’KKH), TO TO/I 3aCTOCOBYBATH CJijx Oymo 1. 9 4. 2
cr. 115 KK, amem 6 4.2 ct. 115 KK.

VY Oynp-sikoMy pa3i HaBe[eHI CUTYyallil JaJeKo HEOAHO3HAuYHO BHU-
pIlIyIOTBCS y CyHOBii mpaktuii. Ha Hamry mymKky, mo0 YHUKHYTH
CyIlepeyHOCTel Ta 3pOOUTH 3aKOH OUIBII JIOCKOHAIMM 1 TaKUM, IO
BiJIMIOBi/Tae mMoTpedaM MPaKTUKH, JOIUIEHO B OKPEMOMY MYHKTI 4. 2
ct. 115 KK Vkpaiau mopsn Bxke i3 3aKpiluieHUM BOWBCTBOM 3 KOPHC-
JIUBUX MOTHBIB ITEpe0AYNTH 1 HOTO CKIIJICHUH BUI — «BOMBCTBO IIpH
po30iifHOMY Hamai», KUl OXOILTIOBaTHME COOOI0 BUIIAIKK BOMBCTBA
came B mpotieci po300ro.

3anporoHoBaHa peaKilisi 3aKOHY JIO3BOJIUThH YIiTKO PO3MEKYBATH
OJMHWYHUI 3JI04MH «BOWBCTBO 13 KOPHCIUBUX MOTHBIBY», SKHH Mae
MiCIle y BHUIAJIKY, «KOJIM BUHHHUU, M030aBISIOUN KUTTS MTOTEPIILIIOTO,
OakaB ozleprkaTH B 3B'SI3KYy 3 MM MaTepiajibHi Oiara s cebe abo iH-
X 0Ci0 (3aBOJIOTITH TPOILITNMA, KOIITOBHOCTSIMH, LIHHUMHU TTallepaMH,
MaiHOM TOIIO), OfepP KaTH YM 30eperTH MeBHI MaliHOBiI NpaBa, YHUK-
HYTH MaTepiaJbHUX BUTPAT 94U 00O0B'SI3KIB (OepKaTH CHaIIINHY, T03-
OaBuTHCS OOpry, 3BUIBHUTHUCS BiJl IJIaTEXKy TOIIO) 200 JOCATTH iHIIOT

! JTus.: KpuminaneHe cynountcTBo B Ykpaiui: CynoBa mpakTrka. 3M04MHU IPOTH
KUTTS ocobu (BOuBcTBa): Odim. Bua. / Bepx. Cyn Ykpaiuu. — K.: Bua. [lim «Iu FOpe»,
2007. - C. 305-309.
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MarepiajgbHOT BUTOau» ', 1 po30iiHMIA HaMa, y MPOIeci SKOro MOTepITi-
nuii OyB 1030aBIICHUH KUTTA. 3a TAKOi pelaKilii 3aKOHY BCl BHITaIKA
YMHCHOTO BOMBCTBA IPH pO30iitHOMY Haraai Maiii O po3rsaaTHCs SK
OJIVH CKJIaJICHUH 3II04MH 1 KBaidikyBarucs 3a onHiero crarrero KK, He
BJIAFOYHCH JIO IITYYHOI» KBaTi(iKallii 3a CyKyITHICTIO 3JI0YHHIB.

Crin 3a3Ha4UNTH, IO B KPHUMIHAIBHOMY 3aKOHOAABCTBI OKPEMHX
KpaiH 3apa3 iCHy€e HOpMa, sika Moryia O cTaTu NMPHUKIAZAOM ISl 3alpOIIo-
HOBaHOI HaMHU 3MiHU 3aKoHY. 30kpemMa, B KK PD 1996 p. 3akoHO/maBeb
repeadavnB Taki CKIIAJACHI 3JI09MHH, SIK BOUBCTBO MOEIHAHE 3 PO300€EM,
BHMaraHHsM 9u OaHTuTH3MOM (1. «3» 4. 2 ¢T. 105 KK PdD) T0OTO Bpa-
XyBaB B IXHIX CKJIagax MOJKITHBY CyKyHHlCTL LUX 3JI0YUHIB.

VY cynoBifl mpakTHLi CIIOCTEPIralTbes MEBHI MpodieMH 1 mpu
KBasTi(hikaiii Takoro CKJIaJeHOTO 3JI0YHHY, SIK XYJIIraHCTBO, ITOB'S3aHE
3 OIIOPOM IPEACTAaBHUKOBI BJIa iy a00 MPEACTaBHUKOBI IPOMaACHKOCTI,
KA BUKOHYE OOOB'S3KM 3 OXOPOHHM TI'DOMAJICBKOrO MOpsiAKy. (4.3
cT. 296 KK) Haii0inpIr THTIOBOIO MOMHIIKOIO € HEOAHO3HAYHE TITyMa-
YECHHS! MIPAaBOOXOPOHHUMH OpraHaMy IOHSATTS «Omip». Y IOCTaHOBi
[Tnernymy BepxoHoro Cyny Ykpainu Bix 22 rpyaas 2006 p. Ne 10 «IIpo
CYIOBY HPAaKTHKY Y CIIpaBax IpoO XyJITiraHCTBO» PO3'ACHIOETHCS (II. §),
0 «SIK OMip MPEACTaBHUKOBI BIAMH... CIiJI PO3YMITH aKTUBHY IIPO-
THJII0 0COOH, KOTpa BUMHSIE XYJIIraHCTBO (BiAMITOBXYBAaHHS, 3aBIaHHS
1o001B, 3aNOAISIHAS TIJIECHUX YIIKOPKEHB TOIIO), 3 METOIO M030aBUTH
3a3HaYeHUX OCI0 MOYKIIMBOCTI BUKOHATH CITY)KOOBUI 0OOB'S30K 3 OXO-
POHHU TPOMAJICHKOTO MOPAKY. Takuii omip OXOIUTFOEThCS 4. 3 CT. 296
KK, six xBamidikyroua 03HaKa repeadoadeHoro Heko 3JI09HHY, a TOMY He
notpedye ponaTkoBoi kBaidikamii 3a yactuHamu 2 1 3 ct. 342 11p010
Konekcy.

SK11o 3k omip OyJI0 BUMHEHO IMICIs MPUIHMHEHHS XYJIITaHCHKUX il
— SIK IPOTH/III0 3aTPUMaHHIO, BiH HE MOXe OyTH KBalTi(hiKytO40I0 03Ha-
KOKO XYJITaHCTBa, 1 BiJIMOBINaIbHICTh Ma€ HACTAaBaTH 3a CYKYITHICTIO
3II0YMHIB, TIepe0aYeHuX BiIIOBIIHUMHI YacTHHAMU craTtei 296 i 342
KK»?.

Sk 0aunMMo, TpaKTHUKa BBaXka€, MO OIip, BUMHEHH ocolam, sKi
MIPUITAHSIOTH XYJTITaHCBKI i1, BU3HAETHCS KBaJi(hiKyIOUO 03HAKOIO .
3 ct. 296 KK nuiire Toji, Ko BiH € CKJIaI0BOO YaCTHHOIO XYJIITaHCTBa,

! Tus.: 36ipuuk nocranos Ilnenymy Bepxosroro Cyny Ykpainu. — C. 445.
2 lus.: Tam camo. — C. 660.
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TOOTO BUMHSETHCS B npouec1 xynirancrsa. OgHax omp cam 1o co0i,
3a CBOIM XapaKTepoM € 1M1'IYJ'ILCI/IBHOI-0 CIIOHTAHHOIO JII€10, 1110 BUHU-
Ka€ sIK MUTTEBA PeakKilisi Ha 3aKOHHI BUMOTH TPE/ICTABHHKA BIIAJH UM
FpOMa,Z[CLKOCTl Haifuacrimie BiH BiiOyBa€eTbCs BKE MiCIIs TPUITHHCHHS
xymraHCTBa 1 Ma€ Ha MeTi YHUKHYTU 3aTPUMAHHS 1 BIAMOB1AAIBHOCTI.
Takuii onip, BUNHEHUH ITiCJIs NPUIMHEHHS Xy TIraHCbKUX Il y 3B'SI3Ky
i3 3aTPUMAHHAM BHHHOI ocobu, cyau 06rpyHT0BaHo KBaJi(iKyIOTb
3a cyKyn}ncTIo 3JI0YMHIB, NependayeHuX BiANOBIIHUMU YaCTHHAMH
cT. 296 i 342 KK Vxpainu. [Ipuknagom npaBmibHOT KBasidikarii mux
JisIHb € HACTYyIIHA CIIPaBa.

Bupoxom IleprmorpaBaeBoro paiioHHOTO Cymy M. UepHiBmiB Bif 14
sunHsa 2006 p. @. 3acymkeHo: 3a 4. 1 cT. 296 KK Ta 3a u. 2 ct. 342 KK
3a Te, mo @., mepedyBarOyu B CTaHI aJIKOTOJIBHOTO CIT'SHIHHS, B Kade
«Konnurepcbke» y M. UepHiBIli 3 XyJIiraHCBKUX CIIOHYKaHb, TPy0O0 TI0-
PYLIYIOUM IPOMAZChKUIA HOPSIOK 3 MOTHBIB SIBHOI HENOBaru A0 Cyc-
MiIbCTBA, IO CYNPOBOUKYBAJIOCH OCOOJIMBOIO 3yXBaJliCTIO, 3aBaaB B.
JeKUIbKa yAapiB KyJIakoM B 00IMY4sl, CIPUYMHHUBIIN OCTAaHHBOMY JIETKi
TizecHi ymko/keHHs. [lporo s nus @. BUNHUB 32 aHAJIOTIYHUX 00CTa-
BHH XyJliraHChKi Aii mono K, skoMy 3aBraB AeKilbKa yapiB y TOJIOBY,
o044 Ta KiHIIBKH, Ta 00 b., SKOMy 3aBaaB yaap rojoBoio B 00-
muausi. YHacHiIok Takux Aiit @. Oyna 3ipBana poOora ycTanoBu Ha 10
xB. [licast nporo @. BUHMIIOB HA BYJIMLIIO, /1€ 3HOBY IPOAOBKYIOUH CBOIO
3II0YMHHY JiSUThHICTH, HA TPOTyapi O BXO/AY B 3a3HaueHe Kade BUH-
HUB XyJiranceki nii mozo Y., 3aBmaBIIM MOTEPIIii IeKibka yaapiB
PYKOFO Ta HOTOIO IO TYITyOy i TOJIOBI.

Kpim Toro, micist BAMHEHHS 3a3HaueHMX /i O. YMHHUB OTip TpaIliB-
Hukam mininii O. Ta 11l. y BuKoHaHHI HUMU CBOiX CITy’KOOBHX 00OB'SI3KiB,
a caMe: BiIMOBMBCS BUKOHATH HAKa3 MPO NPUIMHEHHS XyJIIraHCbKHX
I Ta YUHUB aKTUBHY MPOTHIIIO CIIPOOi 3aTpuMaru Horo, M0 BUPa3H-
JIOCh B MIApTaHHI 32 (OPMEHUH ONIAT MPAIiBHUKIB MIiJiIlii, HAMaraHHi
BUPBATHCH Ta BIAPUTH OJHOTO 3 MiJiIiOHepiB'.

3a3HaueHe CBIiUUTH Mpo HenxorinbHicTh MaTh B KK Takwmii cxia-
JCHUH 3JI0YMH, SIK XyJIraHCTBO, MOB'SA3aHE 3 ONOPOM IPEICTaBHUKOBI
BIan 200 TPEACTaBHUKOBI TPOMAJICEKOCTI, SIKHii BHKOHYE O0OB'SI3KH 3
OXOPOHH IPOMAJICEKOTO TIOPSAKY, TOMY IO MATAHHS KBajidikarlii Bka-

Jus.: CynoBa npakTvka y KpuMiHanbHUX cripaBax // KpuMiHajabHe Cyqo4MHC-
TBO. —2007. — Bum. 3(5). — C. 100-101.
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3aHUX JisHb 0€3 HOTO BHPINIYIOThCS mpocrimie. [lo-nepre, Binnamgae
HEOOXiTHICTh Y pO3MeXyBaHHI IuX 31mounHiB. [lo-gpyre, Hemae mayo-
JIFOBaHHS KBaTi(DiKyrHOYOI0 O3HAKOIO CKIIAQJEHOTO AISTHHS BiJIOBiTHOTO
HOMY IPOCTOrO CKJIay Y BUIIAJIKY PeabHOI CyKYITHOCT] LIUX 3JI0YHHIB.
Haperri, HenotpiOHO 3'ACOBYyBaTH NMUTaHHSA PO MOMEHT BUMHEHHS
oropy (4u BiOyBCS BiH y HPOIIECi XYJIraHCTBA, YU BXKE ITiCIS 3aKiH-
YEHHS OCTAHHBOTO), IKUH 1HO/I TOCUTH CKJIQJIHO BU3HAYUTH.

I[ocnizpi(qun CKJIaJ xyniraHCTBa 3yNMHUMOCS TAaKOXX Ha IIpooiie-
Max Horo kBajridikauii 3a cyKynchT}o 3 YMUCHUM BOMBCTBOM 1 TSKKMM
TIJIECHUM YIIKOJUKEHHSIM, SIKi JOCUTDH YaCTO BUMHSIOTHCS, TAK OM MOBH-
TH, IOPSJ OJHE 3 OHUM. THIIOBICTH, YCTAJICHICTh CIIOJIyYeHb Ha3BaHUX
3JI0YMHHUX JiSIHb OCHUTB J1aBHO OyJia BUSIBIIEHA 3aKOHOAABLIEM 1 HABITh
sakpimieHa B KK YPCP 1927 poky y BUIISI CKIaJCHOTO IENIKTY'.
Tak, y 4. 3 ct. 70 KK YPCP 1927 poky Wuiocs mpo XyJirancTBo, O€I-
HaHe 3 BOMBCTBOM, 3IBAJTYBAHHSIM, TSDKKUMH TIJIECHUMH YIIKOIKEH-
HAMHA a0 MiIIIaJI0M.

Amnamnizytoun ct. 70 KK YPCP 1927 p., E.fl. HemupoBchkuii nucas,
0 «BOHA MAa€ HA yBa3i TaKW BHIIAJKW MEPETiYeHUX y Hill 3710YMHIB,
B SIKUX BOHM HE INEPECIIIyIOTh SKOiCh METH, 3BHYAHHO IOB'S3aHOI 3
BOMBCTBOM, TIIECHUMHM YUIKOJDKEHHSIMH, ITiAIIaJI0M, HallpUKJIal, IOM-
CTH, 30aradyeHHsl, i He BUKJIMKAIOTbCS TAKUMU CIIOHYKaHHSMH, SIK 33710~
BOJICHHSI IIOYYTTsI THIBY, PO3JpaTyBaHHs. 3a HEIO KapaHUMH € BUIIAJIKU,
B SIKUX IIEHTP TSDKIHHS MICTHUTHCS B TAKOMY, IO IEPEXOAUTH BCIIISAKI
MeXi OCUIKeTyBaHHI, B TAKOMY PO3TyJli CBaBULIS, IO IIi 37I0YMHU BYH-
HSFOTBCS 3apajid HUX CaMUX, JUTs 3a0aBU»?.

3a3HaueHmid CKiIageHui 3104nH Oynmo BukimtoueHo 3 KK YPCP
1960 p. Take piHIeHHSI 3aKOHOJABLISI MOXHA BU3HATU MPaBUIbHUM,
aJKe HENOJIKU i€l KOHCprKI.Ill oueBuaHi. Ilo-nepiue, TMOPAL OIH-
HWINCS JisIHHSA, K1 € PI3HUMH 32 XapaKTepom 1 CTyIIeHeM CyCHiIbHOI
He0e3MeyHOCTi, HApUKIIaa, BOMBCTBO 1 Mifman (3HUIICHHS MaiiHa).
[lo-mpyre, cymHiBHO, m00 Bci 3104nHU, BKazaHi B ¢T. 70 KK YPCP,
OZIHAKOBO YaCTO BUMHSIIUCS [IPU MOPYLICHHI IPOMAJICHKOTO HOPSIIIKY.

' V gactuni 2 cr. 74 KK PPOCP 1926 p. Takox nepeadadanach BiAMOBIIAIbHICTD
3a XyJIraHcTBO, MO€HAHE 13 BOMBCTBOM. byna noxniona Hopma i B KK Y36empkoi PCP
1926 poky.

2 Jlus.: Hemuposckuii D.51. CoBerckoe yroysoBHoe mnpaso. Yacts obias U 0co-
Oennas / Uza. 2-e, usm. u gom. — Opecca, 1926. — C. 341.
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Bunaznku nocsranss Ha 0co0y, ii )KUTTS YM 340POB'Sl TP XyJIiraHc-
TBi BUJAIOTHCS OLITBII THITOBUMH, HiXK, CKa)XiMO, 3rBaJITYBaHHS YH M-
nai. Orxe, BigcyTHicTh y unHHOMY KK nmanoro ckiazeHoro 3i104uHy,
Ha MEepUINK OIS, € LIJIKOM BUIIPABIAHOIO 1 TEOPETHYHO OOIPYHTOBA-
HO0. BogHouac 1ie nuTaHHs Mae i iHIIy CTOPOHY.

Tak, y m. 7 ct. 115 KK Vkpaiau nepenbaueHa BiJOBiJaNIbHICTh 32
BOMBCTBO i3 XyJIIraHCHKAX MOTHBIB, CTOCOBHO SIKOTO y 1ocTaHoBi [1ie-
Hymy BepxoBroro Cyny Ykpainu Bin 7 irotoro 2003 poky «IIpo cymo-
By MPAKTUKY y CIpaBax Hpo 3JI0YMHU HMPOTHU KUTTS 1 30POB'S 0COOM»
(m. 11) po3'scHeHo, IO K «yMHCHE BOMBCTBO 3 XyJTIraHCHKUX MOTHBIB
Iii BHHHOTO KBaNi(PiKyIOThCs, KOJHM BiH MMO30aBIIS€ KHUTTS IHITY OCO-
Oy BHACIIIZIOK SIBHOi HEMOBard 110 CYCHUIBCTBA, HEXTYBAaHHs 3aralib-
HOJIIOZICBKMMU NPaBUJIaMH{ CIIBXUTTS 1 HOpMaMH MOpai, a Tak camo
0e3 OyIb-sK0i MPUUYMHM Y 3 BUKOPUCTAHHSAM MaJIO3HAYHOTO MIPUBOLY.
Skmo kpiM BOMBCTBA 3 XyJTIraHCHKUX MOTHBIB BUHHHI BYMHUB 1€ U
IHII XyIMraHchKi [ii, 0 CyMPOBOIKYBAIUCS 0COOIMBOIO 3yXBaIICTIO
YW BUHSATKOBHUM IIHHI3MOM, BUMHEHE KBai(ikyeTbesa 3a 1. 7 4. 2 cT. 115
1 32 BIJIIOBIAHOIO YaCTUHOIO CT. 296 KK»'.

HaBenene pos'scHeHHs €, 0€3yMOBHO, BIpHUM ILOJO PEajbHOI Cy-
KyIHOCTI LUX 37104nHiB. OHAaK HE MEHII TUIIOBUMH € BUIAJKH XHBOT
i71eallbHOI CyKYITHOCTi, KOJTM BOWBCTBO BYMHSETHCS HE JI0 YH IIICIS, a
B IpoLeci XyJiraHcTBa. SIKIIO ciilyBaTH HaBEICHUM PO3'SCHEHHSM,
TO ans Takux BUmaakiB cT. 296 KK He 3acrocoByerscs. OTxe, xoua
00'€KTUBHO TPH if€albHIA CYKYMHOCTI BUMHSIOTHCS JIBa 3JIOUHHHU:
BOMBCTBO 1 XyJIITaHCTBO, OCTaHHE MOTIHHAETHCA M. 7 4. 2 cT. 115 KK,
TOOTO OJIMH JIMILE XyIIraHCHbKUI MOTHB IpUpPiBHIOETHCS [1enymMomM 1o
XyJIiraHCTBa, SIKE P LIbOMY «3HHUKA€» 1 HE OTPUMYE CaMOCTIiIHOT I0pH-
JUYHOT OIIHKY 32 TaKoi KBamiQikariii.

[IpakTrKka, sika CKiajacs M0N0 KBaJi(ikalii yMHCHOTO TiJIECHOTO
YILIKOJDKEHHS, CIPUYMHEHOT'0 ITPH XyJTIraHCTBI, € TAKOXK CYIEPEWINBOIO.
TyT curyanis ycknamHioeThes THM, 1m0 B ¢T. 121 KK B3arani He niepe-
N0aueHO CIPUYUHEHHS TSHKKOTO TIECHOTO YIIKOPKEHHS 13 XyJIiraHch-
KHX MOTHBIB, TOMY BCi IOMiOHI BHUTMIAJKN KBalli(DiKyIOTHCS 33 CYKyII-
HICTIO 37104MHIB. TakuM YMHOM, MPAKTHKa BUMYIICHA 1HKPUMiHYyBaTH
XyJITaHCTBO 0co0am, siKi ()aKTHYHO HOTO HE BUMHSUIH. XapaKTEPHOIO
€ cripasa I, axuif mepedyBaroun y CTaHi CI'siHIHHSA, IPUHIIIIOB B KITYyO,

! Tus.: 36ipuuk nmocranos [lnenymy Bepxosroro Cyny Yipainu. — C. 445.
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ne 0e3MifCTaBHO, 13 XyJITraHCHKUX MOTHBIB IIPUYETINBCS /IO paHille He-
3HalloMoro b., BUKJIMKaB OCTaHHBOTO y IIBip «IIOTOBOPUTH», € HAHIC
HoMy ynap HOXKeM B IPyAHY KIITHHY, COPUYMHHUBIIU TSDKKE TiIEeCHE
ymkomkerHs. [ii I. Oymu xBamidikoBani 3a 4. 1 ct. 121 1 4. 4 ct. 296
KK. Takoro camoro € cripaBa 1mo oOBHHYBa4eHHIO E., sikuii Ha 3ymnuHII
TpoJeilyca miIidoB 10 panime He3Haomux omy I1. i I, Buxonus
HOXa 1 13 XyJIiTaHCBKUX MOTHBIB HaHic [1. ymap, CipuanHUBIIN TSDKKE
TiIECHE YIIKOKEHHS .

I3 BuBueHuXx Hamu 68 cmpaB gaHoi kareropii, cT. 121 KK y cykym-
HocTi 3 4. 4 ct. 296 KK 3ycrpivanacs 31 pas, npudomy B 60% Bumnan-
kiB (19 cmpaB) XymirancTBo, Ik Take, OyJio BiZICYyTHIM, a CriocTepiraBcs
JIUIIIe XYTraHChKUH MOTHB, KM i OyB Ti€I0 «BHYTPIIIHBOIO TPUYH-
HOIO», 10 NPHU3BENIa 10 CIPUYUHEHHS TSHKKOTO TIJIECHOTO YIIKOIKEH-
HsT%.

Tak, HermpaBHIbHE BCTAHOBJICHHS O3HAK XyJIIraHCTBA 1 TSDKKOTO
TIJIECHOTO YIIKOJKESHHS, 1, IK HACJIIOK, TOMUJIKOBA KBai(iKallisi BYH-
HEHOT'O 3JI0YMHY, IPU3BEIIU 10 CKaCyBaHHS BUPOKY AICISALINAHOIO CyLy
KupoBorpazacekoi 00acTi i HanpaBleHHs CHPAaBU HA HOBUH CYJOBUH
po3rsin. OGCTaBUHU BUMHEHOT'O HACTYIIHI.

Bupoxkom xonerii cynnis CynoBoi najiati B KpUMiHAJIBHUX CIpaBax
anensiitHoro cyny KipoBorpancekoi odmacti Bix 31 6epesns 2005 p.
3acymxeno: M. ta . 3a 4. 2 c1. 121 KK ta3a 4. 2 ct. 296 u. 2 KK Vk-
painu 3a Te, 110 BOHH, NepeOyBalouu y HETBEPE30MY CTaHi, 3yCTpilIn
HesHaiiomoro im XK., SKMH TakoX 3HAXOAMBCS Y HETBEPE3OMY CTaHi, i
i BUIVISIIOM OTPUMATH LIMI'apKy, BUKOPUCTOBYIOUM HE3HAUHUM IpU-
Bi, MPOSIBJISIOUN SBHY HEIOBAry J0 CyCl'IiJ'ILCTBa TPOMAJICBKOTO 10~
PAAKY 1 Oif0umX y cycanCTBl 3arabHONPUAHATHX HPABUI MTOBEIIHKH
Ta MOpaJ'ILHOCTl pyKamu 1 Horamu ctaju OuTH HOTepmnoro HaHOCS-
4y fioMy ynapu y pi3Hi yactuau Tina. Besoro M. i 111, Hanecnu XK. He
meHI 20 ymapiB, YMUCHO CHPWYMHHBIIU TSDKKI TIJIECHI YIIKOJKEHHS
Y BUIVISLIII 3aKPUTOI Y€PENHO-MO3KOBOI TPaBMH 3 Cy6aanH01,E[aJ'II>HI/IM
KPOBOBHIIMBOM B 000X JIOOHUX 0JIsIX, Oe3itivi paH, caieH i KPOBOBH-
nuBiB Ha Tinmi. [licns uporo, M. 1 111 3Hsu1M 3 noTepnisioro Tyduri, ki o
J0pO3i 100MY BUKMHYJH Yy KaHANi3aliiHUNA KOJIOAA3b.

! JTus.: Bunuenko .A. CocraBubie npectyruietus. — X., 2005. — C. 129.
2 Jlue.: Bunuenko M.A. O kBamu(UKaINKE HEKOTOPBIX COCTABHBIX MPECTYIICHUH
// TIpobnemu 3akoHHOCTI. —2006. — Ne 78. — C. 117-118.
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Opranamu nocynosoro ciiznctsa M. i L. Oymno npen'sBieHo oOBu-
HYBa4eHHS B TOMY, III0 BOHHU 3a IOTIEPEIHBOI0 3MOBOIO, 3 XYIIraHCh-
KHX MOTHBIB BUMHWIN yYMHCHE BOUBCTBO JK. B 0OTpyHTYBaHHS Takoro
BHCHOBKY OpPraHU J0CYAOBOTO CIiZICTBa B3SUIH JIO YBard Toi (hakT, 1o
MIPUBOIOM JIJISi BYNHEHHS YMHUCHOTO BOMBCTBA CTaB SIKpa3 XyJiraHCh-
KHif MOTUB — MaJIO3HAYHUI MPUBIJ, TIOB'SI3aHMIA 3 BiJIMOBOO MTOTEPITi-
JIOTO HAJaTH LUTAPKH, a TAKOXK 3aIlOJlisTHHS TpU boMy He MeHIe 20
JIOKAJIbHUX YJIapiB y Pi3HI YaCTHUHHM TiNla, 30KpeMa B )KUTTEBO-BAXKIIUBI
opranu. L1i oGcTaBuHM, K CBiMYaTh MaTepialii CIpaBy, 3HAUIILIN CBOE
i ITBEPKEHHS B CyZI0OBOMY 3acCiaHHI.

VY KkacarmiiiHOMy MOJJaHHI MPOKYypopa 3BEPHYTO yBary CyAy Ha Ty 00-
CTaBHWHY, 10, 3HIMarOuu 3 motepmijoro B3yrta, M. i 1Ll po3yminm, 1o
MTOBHICTIO BUKOHAJIX BCi [Iil, cripsiMOBaHi Ha 1o30aBieHHs XK. KuTTA 1,
OTKe, CIPUIMAIN TIOTEPITLIOTO BXKe He SK KUBY JroauHy. [Ipo 1ie cBia-
YaTh 1 JlaHi BUCHOBKY CYOBO-MEIMYHOI €KCIEPTH3H, 3TiHO 3 SKUMHU
MTOTEPIUTHIA TICIST COPUYUHEHHS! TUIECHUX YIITKOJDKEHb MIT )KUTH JIAIIIS
necsaTh XBWIMH. L{uM Ta iHmmM oOcTaBrHaM, SIKi Y CYKYITHOCTI CBi4arh
po cy0'extuBHe craBnenHs L11. i M. 1o HacmiAKiB CBOIX [iif y BUIIIS I Ha-
CTaHHS CMEPTI MOTEPIIIIOro Ta PO y3TOMKEHICTh 1X il 00 HACTaHHS
cmepri XK., — cy/1 He J1aB HAJIGKHOI OIIIHKH, III0 IPU3BENIO JI0 HETPaBUIIb-
Hoi kBawidikamii xiit 1. i M. 3a 4. 2 ct. 121, 4. 2 ct. 296 KK Vkpainn.

3a HaBeleHWX OOCTaBHH BUPOK SK HE3aKOHHUH IMiUISITae cKa-
CYBaHHIO, a CIpaBa — HaNpPaBJICHHIO HA HOBUH CYIOBHI PO3TIAI, Y
IPOIIECi SIKOTO CITij BCEOIYHO, TTOBHO M 00'€KTUBHO JOCHTIIUTH BCi 00-
CTaBUHM CIPaBH, J]aTH HAJIKHY OIIHKY 310paHHM y CIIpaBi J0Ka3aM i
npaBuiIbHO KBamiikysaru il I, Ta M.

HaBeneni mpuxiiagy cBimgath TpoO HEOOXIIHICTh BIOCKOHAJICH-
H 000X KPUMiHAJIHHO-NIPABOBMX HOpM. Ha Ham momisin, MouiabHO
00TrOBOpUTH NHUTAaHHA TpO 3akpituieHHs B 4. 2 cT. 115 KK, mopsin i3
BOMBCTBOM 13 XYJITaHCHKHX MOTHBIB, TAKOK TaKOTO CKJIAJIEHOTO BUIY
LLOTO 3JI0YHHY, SIK «BOMBCTBO IPH XyJIIraHCTBI» (a00 B mporeci Xyii-
rarctBa). ll{o cTtocyeTbes XymiraHcTBa, TO MOXKHA Oyio B 4. 4 cT. 296
KK nmependauntvt HOBU CKIIAIEHUH 3JI0YHH — «XYJITaHCTBO, TIOEHAHE
i3 CHPUYMHEHHSAM TSDKKOTO TLIECHOTO YIIKO/DKEHHS». SIK BapiaHT BH-
pIIIEHHS HOTO MUTaHHS, MOKHA J0MOoBHUTH 4. 2 cT. 121 KK Takoro

! Tus.: Cynosa npakruka Bepxosroro Cyny YkpaiHu y KpUMiHaIbHUX CIIpaBax:
Odin. Bua. / Bepx. Cyn Ykpainu. — K.: Konuepn «Iu FOpey, 2007. — C. 262-265.
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KBaJTi(DIKYIOUOI0 03HAKOIO — TSIKKE TLIECHE YIIKO/DKEHHS, BUNHEHE 13
XyJTIraHCHKUX MOTHBIBY». BBarkaemo, 110 pimieHHs, SKi IPOTIOHYIOTHCA,
€ HallonTHMaJbHIIINMU, 00 3a Takux ymoB 4. 2 cT. 121 KK oxomuts
CUTYyaIlil, 32 IKUX Y BIMHEHOMY BPaXOBYBaTUMEThCS XyJTITaHChKUN MO-
TUB, a 4. 4 cT. 296 KK Oyne nepenbauatu Bke BpaxoBaHy 3aKOHOM CY-
KYIHICTh WX 3JI0YUHIB.

Peanizaris mux Ta BUIIEPO3NISIHYTHX TPOIMO3HUIIIN, HA HAIIY TyM-
KY, IOKPAIIHTh SIKICTh 1 €PEKTUBHICTh KPUMIHAILHOTO 3aKOHY, JI03BO-
JIUTH YHUKHYTH BUMYIICHOTO HAK/IAJCHHs OJHOIO 3/I0YHHY Ha IHILHH,
1 BpeITi-pernT, CHpHATHME 6€3Hp06H6MHOMy Bl,Z[Me)KyBaHHIO OIMHNY-
HUX CKJIQJICHUX 3JIOYMHIB BiJl MHO)KHHHOCTI 3JIOYMHIB Ta MPaBUIbHIN
ix kBaidikarii.

CkiazieHi 31I04MHE HEOOXiTHO BiIMEKOBYBATH 1 BijJl KOHKYPEHIIil
HOpM (iHOIIi TOBOPSATH MPO KOHKYPEHIIiF0 KPUMIHAIBHUX 3aKOHIB).

[ling KOHKypeHIi€l0 KPUMIHAJIBHO-IIPABOBUX HOPM 3BHYANHO pPO-
3yMIIOTh BUIIA]IKH, KOJIM BYMHEHE JIISTHHS OJIHOYAaCHO MICTHTH y c00i 03-
HaKM JIEKUTHKOX CKIIQ/IiB 3JI0YMHIB, M0 TMepeadaueHi pi3sHUMHU CTaTTsIMU
(YacTMHAMH CTATTi) KPUMIHAIILHOTO 3aKOHY, KOJIM OJIFH 1 TOW caMuil OIH-
HUYHHIN 3JI04MH OJHOYACHO IMi/INAJIA€ i 03HAKHU JieKiTbkox Hopm KK!.

HafinommpeHimmM BHIIOM KOHKYPEHII € KOHKYpeHYis 3a2anibHOl
ma cneyianbHoi Hopm, SIKa XapaKTepU3y€eThCs TUM, IO OTHAa HOpMa (3a-
rajibHa) Tiepea0dadae TIeBHe KOJIO MisiHb, a iHIIa (cremiaabHa) — OKpeMi
BHIIAJIKH 3 I[LOTO KOJIA. Y TaKWX BUIAJKaX MpH KBamigikarii 3acToco-
BYETBCA NIPABHIIO, 3CIAHO 3 SIKHUM, SKIIO 3JOYMH OJHOYACHO nepez[6a—
YEeHHUH 3araJibHOIO Ta CIEeLiaIbHOI0 HOPMOIO0, TO cyKynchTL 3JI0YMHIB
Oyze BI,HCYTHLOIO 1 3aCTOCYBaHHIO IJIJISTaE CIellialbHa HOpMa, sKa
HaHOIBIIO Mipoto BigduBae crienndiky 1 0COOIMBOCTI JaHOTO 3J10-
YUHHOTO JisTHHS.

Jus., Hamnp.: Kynpssues B.H. O6mas teopust kBaaupukauy npecTyieHHH.
— C. 210; Muoramosa-Xeraii JI.B. KoHkypeHIMs yroJOBHO-IIPAaBOBBIX HOPM IIpU
KBaNM(pUKAINK TpecTymuienus: Yueb. mocodue. — M.: UHOPA-M, 2002. — C. 168;
Mapin O. K. Kpami¢ikamnist 371041HIB Ip1 KOHKYPEHIIi{ KPEMIHAIEHO-IIPABOBUX HOPM.
—K.: Atika, 2003. — C. 166-167 Ta in.

2 TlpaBuna kBamiQikaiii 1aHOT0 BUIY KOHKYPEHIIT 3aKOHOIABUO 3aKpillyIeHi, Ha-
npukial, B 4. 3 c¢T. 17 KK PO, ne BkazaHo, «AKIIO 3JI04MH NepeadadeHo 3arajabHOI0
i CcrienianbHOI0 HOPMaMH, TO CYKYIHICTb 3JIOYMHIB BIJICYTHS 1 KpUMiHAJIbHA BiJIIOBI-
JTATBHICTh HACTAE TITBKH 32 CHEHIATEHOK HOPMOKOY.
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OkpeMHM BHJIOM KOHKYPEHIIl € KOHKYDeHYis CHeyidibHUX HOpPM.
Bona mae miciie Tam, Jie BUMHEHE JISHHS OJHOYACHO MIAIaaace g 03-
Hakd ABOX abo Oinblre cremianbHUX HOpM. Lle OyBae Tomi, Komu: a) oa-
Ha i3 CHeIiaIbHuX HOPM MICTHTh 00CTaBUHHU, IO OOTSKYIOTh BiJIIOBI-
JABHICTB, a IpyTa, HaBIIaKW, 00CTaBUHU, IO il TOM'SKIITYIOTh, 8 TAKOK
0) Km0 OOWIIBI CIeIlialbHi HOPMHU MICTATH 00CTaBUHH, IO OOTSKY-
IOTH BIJIIOBIAAJIBHICTb.

3a Takoi KOHKypeHIIil mpaBmia kBamidikamii iHmi. B nmepmomy Bu-
MajKy MpIOPUTET Ma€ HOpMa 3 MOM'SKIIYIOUMMH OOCTaBUHAMH, SKa 1
MTOBMHHA 3aCTOCOBYBATHCH NpH KBamidikarii. Skmo oOuaBi crieriaibHi
HOpPMHU TIepen0adaroTh 0OCTaBHHU, 110 OOTSHKYIOTH BiJIIIOBINAIbHICTD,
TO KBaJiQiKkallis BUMHEHOTO ITOBUHHA BiZJOYyBAaTUCS 3a TI€IO 3 HUX, SKa
MICTUTh HaMOIIbII 00TKYrOUy oOcTtaBuHy. Taka kBamidikaris IpyH-
TY€EThCS HA TOMY, IO 3aKOHOZABEIlb, BCTAHOBIIOKOYH HOPMY 3 OiJIbII
TSOKKOIO KBaMi(PIKyFO4OI0 OOCTaBUHOI, BXKE BpaxyBaB MOXIJIUBICTh
BYMHEHHS I[OTO JIISTHHS 32 MEHIII TSDKKUX OOTSDKYHOUMX 00CTaBHH.

Hapemri, HalicKIaAHIITUM BUAOM KOHKYPEHIIT HOPM € KOHK)PEH-
yis wacmunu i yinoeo. CaMe 1ei BUJ] KOHKYPEHIII HOPM 1HOJI Ba)KO
PO3PI3HUTH 31 CKIIAJIEHUM 3JI0YHHOM.

Jlanwmii BUJ KOHKYpEHIIi1 Ma€ MicIie TaM, A€ iCHYIOTbh JIBi YH OiIbIIIe
HOPMH, OJTHA 3 SIKUX OXOTLTIOE€ BUMHEHE JIISTHHS B IIJIOMY, a 1HIII — JIUIIIe
OKpeMy #oro dactuHy. [Ipu oMy BKkazaHi HOPMH TaKOXK 3HAXOJSATHCS
MK cO00I0 Y BIIHOCHHAX CYHiIPSAHOCTI, aje BXKe He 3a 00CATOM, SIK
3arajbHa i crieniajbHa HOPMH, a 33 3MiCTOM, TOOTO, SIK BITyYHO 3a3HaUaB
A.H. TpaiiHiH, «OUH CTemiaIbHUH CKJIaJ] BKIFOYAE 10 ce0e eNeMEeHTH
IHIIIOTO CKIIAIy 3J10qHHy»“

Left BUI KOHKYpEHIIiT € OUTBIIT CKIaIHUM, Hi’K KOHKYPEHIIis 3arallb-
HOI Ta CTemiagbHOi HOPM 1 Tiepeadadae iHi TpaBma KBam(bu(auu SIK1
MIOJISATAIOTh B HACTYITHOMY: MPH KOHKYPEHII1 YaCTHHH 1 IIJIOr0 HE0O-
X1IHO 3aCTOCOBYBaTH Ty HOPMY, sIKa HAHITOBHIIIIE OXOILTIOE COOOIO BCI
(bakTU4HI 03HAKW BUMHEHOTO JTisSTHHSI.

OTxe, pH KOHKYPEHIIii YaCTHHU 1 IIJIOTO CIIiJl 3aCTOCOBYBaTH Ty
HOpMY, siKa € OLJIBII ITOBHOKO 33 3MICTOM 1 BY»40¥0 3a o0csirom. Lle Taka
HOpMa, siKa rependadac HaOIbIy KUTbKICTh O3HaK BAMHEHOTO JIisTHHS
1 pa3oM 3 TUM PO3IMOBCIOIKYETHCS, OKPIM JTAHOTO JisSTHHS, Ha HaliMEH-
[Ty KiJIbKICTh 1HITUX BUJIIB 3JI0UMHIB 1€l KaTeropii. I3 qanoro mpasuia

! us.: Tpaiinun A.H. Bka3. nparpst. — C. 246.
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MOKHA 3p06HTI/I BHCHOBOK, 1110 BKa3aHUN BUI KOHKypeHLlll 371€0171b1I0-
o BUHMKA€ MK OIMHUYHUMU CKJIaJ€HUMH 3J0YMHAMM 1 TUMH JTISTHHS-
MH, 13 IKHX BOHH YTBOPIOIOTHCSI.

Hopwma, mo mependavae BiANOBiganbHICTh 3a HiSTHHS, IO BUCTY-
MalTh B SIKOCTI CMOCOOY 4M KBaNi(iKyrHO4Y0i O3HAKH Y CKIIAJCHOMY
3II0YMHI, 3HAXOUTHCS Y BIIHOCHHAX KOHKYPEHIIIl YaCTHHU 1 IJIOTO 3
HOPMOIO, III0 BCTAHOBITIOE BiAMOBINAIBHICTh 32 JaHUN CKIIJICHUH Je-
JIKT. 3a Takol NOCTAaHOBKH MUTAHHS — CKIIAJCHUN 3II0YUH OyJIe MiJiM,
a JIisTHHS, 1110 BUCTYIIAIOTH B SIKOCTI CITOCO0yY 9H KBaJTi(hiKyr0do1 03HAKH,
— HOTo OKPEMOI0 YacTHHOI. TyT HasBHI BiIHOCHHHU CyTIiIPSIHOCTI 3a
3MICTOM HOHSTh.

Buxonsun i3 nmpaBui kBamidikaiii Takoi KOHKYPEHIIil, BBaKaeMO,
10 HOpMa TIPO BiATIOBIMANBHICTE 33 CKIAJCHUH 3JI0YHH 3aBKIU Mae
MpiOpUTET TIepe] HOpMaMHU, IO TepeadavyaroTh BiIOBIJANBHICTS 3a
BYMHEHHS KO)KHOTO OKPEMOTO MisHHS, SKi 00'€lHaHI B MeXaxX OJIH-
HUYHOTO CKIIaJIeHOTO 37104nHY. OTXKe HassBHICTh TaKoi HOpMU (1110 T1e-
penbavae ckilaJleHUi 37I0YMH) BUKIIOYAE€ HEOOXiAHICTh KBamidikarrii
BYMHEHOTO 3a CYKYIHICTIO 37I04MHIB. [HaKIIe Ka)Xy4du, OKpeMi 3JI09H-
HU, 110 YTBOPIOIOThH CKJIAJIECHUH JENIKT, CAMOCTIWHIN KBaJi(ikallii He
MOTPeOyIOTh.

Cri 3a3Ha4MTH, IO CY/I0BA IPAKTHUKA B I.IlJ'IOMy JOTPUMYEThCS BKa-
3aHHX IMPaBUII KBaTi(iKkallii mpu KOHKypeHIii 1ioro i yactunu. Har-
pHUKJIa, B TAKUX CKJIAJIEHUX 3JI0YMHAX, K PO30ill i BUMaraHHs, TO€EI-
HaHi i3 CIIPUYMHEHHSM THKKOTO TIIECHOTO YIIKOKeHHS (4. 4 cT. 187,
4. 4 ct. 189 KK), 3aB0o0/IiHHS 9y>KUM MaifHOM IUISXOM 3JI0B)KHBaHHS
CITy’k00BOI0 0c00010 CBOIM City’k00BHM cTaHoBuIIeM (4. 2 cT. 191 KK),
Ta B 0ararboX iHIIWX, TUTAHHSA NP0 KBamiQikalliro 3a3Ha4YeHUX il 3a
CYKYIHICTIO 3JIOYHMHIB HEe BHUHHKAc. TyT HIFOTh MpaBuia KBadidikarii
OJIMHIYHOTO CKJIaJIEHOTO 3JI0YHHY.

[lle omHicro mpoOeMoro, SIKY HEOOXITHO PO3IVISHYTH TIPHU JTOCITIJI-
JKeHHI CKJIaJICHUX 3JI0YMHIB € X PO3pI3HEHHS (PO3MEKYBaHHS) i3 TaKk
3BaHHMMHU 3JI0YMHAMHU 30MpalibHOTO XapakTepy. Hespaxkaroun Ha Te, 10
BH3HAYAJILHOK O3HAKOIO CKJIAJICHOTO 3JIOUMHY € MpsiMa BKa3iBKa 3aKo-
HOJABIIS HA JiSTHHS, 13 SIKUX BiH CKJIaJIA€ThCA, B JITEPATypi OKPEeMHUMHU
ABTOPAaMHU BUCIIOBIIOIOTHCS TYMKH, IO JI0 CKIIAJICHUX 3JI0YHHIB y CHITY
BKa31BKH 3aKOHY Halle)aTh Taki AistHHA, K OanmuTu3M (ct. 257 KK),
tepopuctnyamii akT (cT. 258 KK), macosi 3aBopymenns (ct. 294 KK),
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xyniraactBo (4. 1 ct. 296 KK), nii, mo nezoprani3yrots podoTy ycra-
HOB BUKOHaHHS nokapansb (cT. 392 KK) Tomo'.

Oco0auBICTIO UX Ta IM NOMIOHUX JISHB € T€, 10 BOHH MalOTh, TaK
O MOBUTH, 30MpaTbHHIMA Xapakrep, a came: 3[IaTHI COPUYHHHATH IIIKOTY
HEBU3HAYEHOMY KOIy CYCIIIBHHX BiJIHOCHH, 1 32 CBOEIO CYTTIO € y3a-
TAIBHEHUMH MOHATTAMH, 110 TOTPEOYIOTh KOHKPETHOTO HAIlIOBHEHHSI.
VY peanbHiii AIHCHOCTI TaKi 3JI0YMHU 3/1IHCHIOIOTHCS MUISIXOM BYMHEHHS
IHIIMX 37I0YMHHUX JTiSHb, K1 1 BU3HAYAIOTH iX 3MICT Y KOXKHOMY KOHK-
PETHOMY BHIIAJKY.

Hanpuxman, 6GaHauTH3M MOXKE BUSBISITHCH B PO3OIMHMX Hamasax,
BOMBCTBAX, 3IBAJITYBAHHIX?, MacOBi 3aBOPYILICHHS — B MOTrPOMax, IO
CYIPOBOIKYIOTHCS CIIPHYUHEHHSIM TSDKKHAX TUISCHHUX YITKOKEHb, TijI-
nayax, 3HUIICHHI MaiiHa, BOMBCTBaX; XYJIraHCTBO — y TIOCATAHHSX Ha
0co0y 4M BITaCHICTB; JIii, [0 A€30PraHi3yI0Th POOOTY yCTaHOB BUKOHAH-
HSl TIOKapaHb — Y TEPOPU3YBaHHI 3aCyIKEHUX, CIPUIHHEHHI IM TLTECHUX
VIIIKO/KeHb, HallaJ[ax Ha aJIMiHICTpallit0, 3aBOJIOIHHI 30POETO TOIIIO.

Ha nepmnﬁ TIOTJISIZ, Y MEKaxX KOXKHOTO 13 HaBEJCHHUX TYT AEIIKTIB
TaKOX Ma€ MICIe CBOEpiIHe 00’ €THAHHS /TisiHb, TPSIMO niepeadaueHuX
KpUMiHAJIBHAM 3aKOHOM, & TOMY IIIJIKOM 3aKOHOM1pHI/IM € TTUTaHHS: YU
MO)KHA 3JI0YMHH 30MPaTbHOTO XapakTepy BITHOCHUTH 0 CKIIAJCHHX
31mounHIB? BiAmoBige MoXXHa OTpUMATH, TPOAHATI3YBABIIH AUCIIO3UIT
BIJIMOBITHUX CTaTei 3aKOHY.

[Tounemo 3 xymiranctea. AHami3 cT. 296 KK cBigunTs, 1o ckiae-
HUM 3JI0YMHOM CITiJl BBAXKATH TLIBKH XYJITaHCTBO, MTOB'SA3aHE i3 OIO-
poM mipencTaBHUKOBI Bitau (4. 3 ct. 296 KK) i xymirancTBo, BUnHEHe
13 3aCTOCYBaHHSAM BOTHENAIBHOT 200 X01101HO1 30p0i (4. 4 cT. 296 KK),
aJKe TITBKH IIi CKIIAI MOYKHA «PO3WICHYBATH» Ha OKPEMI 3JI0YHHH.

Mix THM, y JiTepaTypi JOCTaTHHO JaBHO iCHYE TOYKa 30Dy, IO
«XYIITaHCTBO. .. Yacmo (BUAUIEHO agm.) € CKIaJIeHUM 3II0YUHOM, ITiJ|

! JTus., Hamp.: BaxxanoB M.J1. MHOXeCTBEHHOCTb PECTYIUICHNUIT 110 YTOJIOBHOMY
npary Ykpaussl. — C. 20; Mankos B.I1. CoBokynHocts npectyruienuii. — C. 94; Ky3ue-
nosa H.®. 3nauenne npecrynusix nocaenctsuit. — C. 117; Kysnenosa H.®. [Tpobnemsr
kBaymdukanuy npecrymiennii. — C. 281-283; Kopenesa A.B. Teopernieckue 0CHOBBI
kBanudukanmu npecrymienuit. — C. 132-136. romo.

2 KpuMiHAJIBHO-TIPABOBY XapaKTEPHUCTUKY ILOTO CKIIAAy 3JI0YHHY JMB., HAIp.:
Tonina B.B. Kpuminosoriuni Ta KpuMiHaJIbHO-MIPaBOBi npobiieMu 00poThou 3 GaHIu-

THU3MOM: COLiaJIbHO-IIPABOBE 1 KPUMIHOJIOTIYHE JOCHipKeHHs. — X.: PerioH-iH(opm,
2004. - C. 7-51.
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Yac BYMHEHHS KOTPOTO MAalOTh MiCIle i, sIKi B 1HITUX YMOBaxX TATHYTh
CaMOCTIiliHy KpUMiHaJbHY BiIOBiabHICTE. [lorpo3a BOMBCTBOM, Ha-
HeceHHs 00pa3, Mo00iB, JIETKUX 1 CePEAHBOT TSHKKOCTI TIIECHUX YITKO-
KEHb, 3HUIICHHS UM MOLIKO/DKEHHsI MaiiHa 0e3 00TsKyI0unX 00CTaBUH
OyAyTh CKIIQJICHOIO YaCTHHOI BUMHEHOTO XYJIraHCcTBa i KBamiikyBa-
THCS TUTBKH 32 BiJIIOBITHOO YaCTHHOIO CTATTi MPO BiJIOBiIATbHICTH
3a XyJIirancTBo»'.

3a3HaveHi MiSHHS, JIHCHO, HEPIAKO BUMHSIOTHCS 13 XyJNiraHChKHUX
CIOHYKaHb a00 MpH XyJIraHCTBI, ajie 1ie He HaJa€e OCTaHHbOMY CKJIa-
neHoro xapakrepy. [lo-nepiie, onne i Te came HisiHHS HE MoXe OyTH
CKJIaJICHUM B OZIHOMY BHUIIaJKy 1 HE CKJIaJ€HUM B IHIIOMY. 32 3aKOHO-
JIABYOI0 KOHCTPYKLI€I BOHO a00 cKilaZieHe, ado He HaJeXUTh 10 Ta-
kux. [lo-gpyre, ckiageHnii 37104MH YTBOPIOIOTH HE POCTO 1HIII JisH-
Hsl, a 3TI0YUHHI JIISTHHS, KOXKHE 3 IKUX caMo 110 co0i mependauene B KK
K OKpeMHH ckiag 3710uuHy. CTOCOBHO XyJIiraHCTBa CHUTYyaLis iHIIA.
Uwunna penakimis 4. 1 ct. 296 KK BusHavae fioro sik rpy0e mopymieH-
HSl TPOMAJICHKOTO MOPSIIKY 3 MOTHBIB SIBHOI HENOBArd 10 CYCHiJIbC-
TBa, 10 CYNPOBOKYETHCS OCOOIMBOIO 3yXBaJiCTIO Y BUHSTKOBUM
nuHi3MoM. Sk BummBae i3 m. 5 mocranoBu [lnenymy BepxosHoro
Cyny VYxpainu Bix 22 rpymaas 2006 p. Ne 10 «IIpo cymoBy mpakrtu-
Ky y CIpaBax Ipo XyJiraHCTBO» «3a 03HAKOI0 OCOOJIHMBOI 3yXBaJOCTi
XyJiraHCTBOM MoOKe OyTH BH3HaHE Take rpy0e MOpYLICHHs rpoma-
CHKOTO TOPSIZIKY, SIKE CYHNPOBOIKYBAJIOCH, HAIIPHUKIIAL, HACUIbCTBOM
i3 3aBIaHHSAM TOTEPHLTIH 0co0i MO00OIB ab0 3amoAiSHHSAM TiIECHUX
YIIKOUKEHB, 3HYIIAHHIM HaJ HElO, 3HUIIECHHSIM YU HOLIKOKCHHSIM
MaiiHa, 3pMBOM MacoBOT'O 3aX0Xy, THMYaCOBHUM INPHUIMHEHHSIM HOP-
MaJbHOI JiSUTPHOCTI yCTaHOBH, MIATIPUEMCTBA YW OpraHizallii, pyxy
IrPOMaJICHKOTO TPAHCIOPTY TOIIO, a00 Take, AKke ocoda TPUBAJIMI yac
YHEepTO HE NMPUIHHSLIA.

XyniraHcTBOM, SIKe CYNPOBODKYBAIOCh BHHATKOBHM LUHI3MOM, MO-
XKyTb OyTH BU3HaHI [Iii, TO€QHAH] 13 1EMOHCTPATUBHOIO 3HEBAroOI0 10

Jus.: Yronosuslil konexc Y CCP. Hayuno-npaxruueckuii kommernrapuil. — K.
Honuruznar Ykpaunsl, 1987. — C. 686. Maibxe Ta caMo CKJIafieHa IPUPOAA XyJliraHc-
1Ba oBomuthest M.O. CtpyuxosuMm, H.®. Kysuenosoro, C.C. Suenxom. ([us.: Ctpyu-
xoB H.A. Bxkas. npaus. — C. 36; Ky3neroa H.®. 3HaueHune npecTynHbIX NOCIECACTBUI
st yrosioBHoW orBercTBeHHOCTH. — C 123; Suenko C.C. OTBETCTBEHHOCTH 3a Ipe-
CTYIIEHHs IPOTUB o0IecTBeHHOro nopsizka. — K., 1976. — C. 70).
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3arajJbHONPUHHATHUX HOPM MOpaJli, HAPHUKIAd, IPOSBOM Oe3cCOpOoM-
HOCTI 41 Tpy00i HENPUCTOMHOCTI, 3HYIIAHHIM HaJl XBOPUM, TUTHHOIO,
0CO00I0 TOXHIIOTO BiKy a0 Takolo, sika repedyBaia y Oe3nopagHoMy
crai, Ta iH.»'.

Otxe, 3riTHO 13 HABEICHUMH PO3'SICHEHHSIMU, TpyOe OpYIIEHHS IPo-
MAJICBKOTO TIOPSIKY TIPH XYJITaHCTBI Tiependoadac BAMHEHHS K KPUMi-
HAJILHO-KapaHUX JIisiHb, TaK 1 TAKUX, SIKi cami 1o co0i (Y YMCTOMY BHIJISI )
70 3JI0YMHHMX HE HaJeXaTh (HapHKJIaz, MOPYLIEHHs HOpM MopaJli, Ipa-
BUWJI CITIBXKUTTS, 3pMB MacOBOT'O 3aX0/y Toilo). | xoua uepe3 crerudiaamii
30MpajJbHUN XapakTep XyJraHCTBAa OKPEeMi 3JI0YMHHM MOXYTh OXOILIIO-
BaTUCh CKJIAJOM XyJIraHcTBa (HAalpHKJIal, HAHECEHHS JIETKUX TUIECHUX
VIIKOIKEHb SIK TIPOSIB OCOOJIMBOI 3yXBaJIOCTi XYJIIraHCTBA), I1€ HE € TTOKa3-
HHUKOM HOTro CKJ1afeHol npuponu. TakuMm 4nHOM, CJTiji BU3HATH, IO SIK OC-
HOBHHI1 CKJIaJl XyJIiraHCTBA, TaK 1 KBami(hikoBaHi HOro BHIM (OKpIM XyJIi-
TaHCTBA, MOB'S3aHOTO 13 OIIOPOM TpecTaBHUKOBI Biau (4. 3 cT. 296 KK)
1 BYMHEHOTO 13 3aCTOCYBaHHSIM BOTHEMAIBHOI a00 X0omaHoi 30poi (4. 4
ct. 296 KK), 10 4mcIia CKiaieHuX 3JI04MHIB HE MOKYTh OyTH BiTHECCHI .

HactynHum pisiHHSM, sike 0araTo HayKOBLIB BBaXKalOTh CKJIaJICHUM
3II0YMHOM, € OarauTu3M. 3okpema, H.®D.Ky3HeroBa Bkasye, mo ajs xa-
PaKTEpUCTUKHU OaHIUTU3MY 3aKOHOJIaBellb BUKOPUCTOBYE crieu(piuHui
MIPUHOM 3aKOHOAABYOT TEXHIKM, BU3HAYAIOYH y3araJbHEHUM TEPMiHOM
HU3KY 3JI0YMHIB, 110 BXOISTH B 00’€KTHBHY CTOPOHY AAHOTO CKJIAfe-
HOTO JistHHS’. [HIM BYeHi Mpo GaHIMTH3M MHCANH, [0 BiH nepeadadae
TaKi Hara M, AKi CypoOBOKYIOThCS Tpabexamu, po300sMu, BOUBCTBA-
MH, 3HUIICHHSAM MaiiHa TOIIO0.

CynoBa mpakThKa po3niigana fK OaHIUTH3M 1 «...[ii OaHnmw,
MOB'SI3aHI 13 TAEMHHUM 3aBOJIOAIHHSIM YYXHM MaiHOM, BUMAaraHHsM,

' Tus.: 36ipuuk mocranos [lnenymy Bepxosuoro Cymy Ykpainu (1972-2009).
—C. 635.

2 Taky no3uiro nofisse i cymosa npaktuka. (J{us., Harp.: [Ipakruka cyais Ykpai-
HU 3 KpuMiHanpHuX cripas (2001-2005) / 3a 3ar. pex.. B.T. Manspenka, B.B. Cramca;
Vimanagi: B.B. Crammc, B.I. Trottorin. — K.: FOpinkom Iurep, 2005. — C. 313-314;
[pakTrka cyniB Ykpainu 3 kpuMiHansHux crnpas (2006-2007) / Vinanadi: B.B. Cra-
mmwc, B.1. Trotrorin; 3a 3ar. pex.. B.B. Crammuca. — K.: IOpinkom [aTep, 2008. — C. 696-
697).

3 us.: Kysuenosa H.®. ITpobnemsl kBanmupukanuu npecryrmieHuii. — C. 281.

4 Jlus., Hanp.: Baxxanos M.I. Bka3. npaus. — C. 20; Kopneesa A.B. Bxkas. npa-
ws.— C. 133-134; Jlemun B.®. Bkas. npaus. — C. 20 1a iH.
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3IBANTYBAHHAM, YTOHOM TPAHCIOPTHAX 3aco00iB, 3HI/IH_I6HH$IM HIISIXiB
CIIOJTyYeHb 1 TPAHCHOPTY Ta IHIIUMH AHAJIOTTYHUMH TisiMi»'. Takum
YMHOM, O3HAaKaMM OaHIUTH3MY (aKTHUHO OXOIUTIOBAIMCS Oy/ib-sIKi Ha-
CIIL KK OaHIUTCHKUX HamaaiB. A ockiibku B ¢T. 257 KK He 3a3Havanucs
KOHKPETHI TiSTHHS, SIKi MOKE€ BAMHUTH O0aH/1a, TO 3T1IHO 3 PO3'SICHEHHAMU
BepxosHoro Cyny Ykpainu npu ix kBamidikallii Haiexaro BUXOAUTH 3
HACTYIHOTO: 3a 3arajbHUM HPABWJIOM BUMHEHI MiJ 4ac OaHAUTCHKHX
Hana/iiB 3JJ0YMHU OXOILTFOBAINCH CKIIAZIOM OaHIUTU3MY 1 He moTpedy-
BaJIM JI0/IaTKOBOI KBamiikarrii. | nuie 3a yMOBH, «AKII0 OaHIOK0 BYH-
HEHO 3JI0YHH, 32 SKHH 3TiHO 13 3aKOHOM BCTAHOBIICHO OLIBII CYyBOPY
BiJIMTOBIIaTIbHICTh, HI’K 32 OAHIUTH3M, TO TaKi Aii miasarany kBamidika-
11ii 32 CYKYITHICTIO 3JI0YHMHIB — OaHIUTHU3MY 1 TOTO OLJIBIII TSIKKOTO, SIKAN
BUMHUIA OaHIa»”.

BoueBup, 110 3a TAKOTO MiAXOAY MOPYIIYBAIKCS TpaBuiIa KBaligi-
Kaii OaHguTH3My. AmKe FOPHIMIHY KBamquauuo BUMHEHOTO HE
MOYKHA CTaBUTH B 3QJICXKHICTh TUIBKH BiJl pO3MIpy 1 XapakTepy CaHKLii,
a IMUTaHHS NP0 O3HAKU TOTO YW IHIIOTO CKJIAAy 3JI0YMHY BHpILIyBa-
TH, BUXOJSIYM BHUKJIIOUHO 3 Horo kapaHocTi. He Mipa nmokapanHs Bu3-
Haudae KBari(ikallito, a IpaBUiIbHA KBaJidikallis BU3HaYae Mipy MoKa-
pansus. [loromxkyemocs i3 B.O. HaBporpkumM, sSikuii 3ayBayKuB, 1110 TIPH
KBasTi(hikamii TUCTIO3HIIISI Ma€ MPIOPUTET HaJ| CAaHKIIIEI0 KPUMIHAIBHO-
MIPaBOBOT HOPMH, OTKE€ KBATI(PIKYFOUH 3II0YUH, CITiJl BUXOIUTH i3 O3HAK
MOCsTaHHs, 3aKpirieHNX B aucno3wuii ctarti Ocobnusoi yactuan KK,
a He 13 CaHKINI — MOJKJIMBOTO ToKapaHHs’. CaHKIlis BUPaXa€ CTYIiHb
CYCITUTBHOT HEOE3MEeUHOCTI MOCITaHHs, OJJHAK HOTO MPHUPOAY, 0CO0In-
BOCTI KOHCTPYKLIi CKJIaZy HE BU3HAYAE.

! TuB.: n. 5 mocranosu ITnenymy Bepxosroro Cyny Ykpainu Bin 7 sumsst 1995 p.
«IIpo cynoBy mpakTuKy y cIipaBax mpo OaHIuTH3M». — 30ipHHUK mocTaHoB [Inenymy
BepxosHoro Cyny Ykpainu (1972-2004). — X., 2004. — C. 435.

2 JTus.: Tam camo. — C. 435. 3a Takoro migxoay Bij0yBaaocs, 0 HE CKIIa/l 37041~
Hy BHM3Ha4aB ioro kpamidikauito, a xapakrep 1 po3mip caunkuii crarti KK. [Ipo nomui-
KOBIiCTh TaKOTO TIJIXOMY OIMH i3 aBTOPIB Ili€i poOOTH BKE MUCAB B OKPEMiil CTaTTi, y
SIKIA HABOJMIIACS 1 KPUTHKA BIAMOBITHUX MOJIOKEHB ITocTaHoBH [Itenymy BepxosHoro
Cyny Ykpainu Big 7 mumas 1995 p. «IIpo cynoBy npakTUKy y cripaBax mpo OaHIUTH3IMY.
(dus.: 3ingenko 1.0. [lesxi mpobiaeMu KpUMIHAIBHOI BiANOBIAAIBHOCTI 32 OaHAUTH3M
// TIpobmnemu 3akonHOCTI. — 2006. — Ne 79. — C. 116-121).

3 Jue.: Haspoupkuii B.O. Teopernuni mnpoGieMu KpHMiHAIbHO-IIPABOBOI
kBamidikamii. —K.: Atka, 1999. — C. 363.
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Jts cxita/ieHNX 3JI04MHIB TaKOK 0COOJMBICTIO € TIPsSIMa BKa3iBKa 3a-
KOHY Ha Ti JIiSTHHS, 3 AKUX BOHU CKJIaJar0Thes. [ OaHAuTH3MY B HOTO
YUHHINA peaKIlii 3aKOHOaBellh TAKO1 BKa3iBKY He Hajtae. Ha Hamry mym-
KY, 3a cT. 257 KK HeoOxiqHo kBauri(hiKyBaTH JIUIIIE Ti BUITAIKA, KOJIH Ma€
Miclle opraHizaiist Oanau ado y4acTts y Hiit. SKmio x 0aHI0I0 BYMHEHI
Hana/y, MOB'sA3aHi i3 BUNHEHHIM OKPEMHX 3JI0YHHIB, TO KBaJi(iKaIlis
Tinbku 3a cT. 257 KK Oyne HenoBHOO, 00 B Hill HE 3HAWIYTh BimoOpa-
’KEHHS 03HAKHU BCIX JiSHb, BUNHEHUX OaH/IO0I0.

Came Taky BWIIPaBJICHY IO3UINIO MOA0 KBami(hikarii OaHIUTH3MY
BucioBuB [ ireaym BepxoBroro Cymy Ykpainu B HOBi# TocTaHOBI Bif 23
rpynast 2005 p. Ne 13 «IIpo mpakTuky po3misity cyaaMu KpUMiHATBHIX
CTpaB TPO 3JI0YMHH, BYMHEHI CTIHKUMH 3JI0YMHHUMH 00'€THAHHSMU,
y 0. 26 sikoro 3azHaueHo: «Cyau MarTh ypaxoByBary, o cT. 257 KK,
sIKa MICTHTh 3aKOHOJ[aBY€ BH3HAUCHHS ITOHATTS OaHIUTH3MY, HE Tiepe-
n0adae Hi SIKUXOCh KOHKPETHHX IIell BUYMHIOBAaHUX OaH/OK HamajiB
SIK 00OB'SI3KOBOT O3HAKH CKJIAAY IIHOTO 3JIOYHHY, Hi BiATIOBIIATBHOCTI 32
BYMHEHHS 11 YIEHAMH ITiJ] Yac Haraay 3JI0YMHHUX JTiSHb, SIKi YTBOPIOIOTh
CaMOCTIHHI CKIIQJM 3JI0YHMHIB (KpPiM BiIIOBiIaIbHOCTI 32 OpraHi3aIliro
OaHaM, ydacTh y Hil Ta Y BYMHIOBAHHX HEIO Hamanax). ToMy B Takmx
BHUIIQJIKaX CyJlaM HaJIeKUTh KepyBarucs nojaokeHHsMu cT. 33 KK, 3rigHo
3 SIKUM 3a CYKYITHOCTI 3JIOYMHIB KOKEH 13 HUX Miisrae Kamidikarrii 3a
BIIIOBIAHOIO cTarTero a00 yacTuHOO ctarti OcobmuBoi yactuau KK»'.

OTxe, MO’KHA 3pOOUTH BHCHOBOK, IO OaHIWTH3M JIO BPaxOBaHOI
3aKOHOJ/IaBIIEM CYKYITHOCTI 3JIOUYMHIB, TOOTO JI0 CKIJIAZICHOTO OTUHIYHO-
TO 3JI04MHY, He HAJIEeKUTh. Hapasi 1e miaTBepKy€eThCs HE TUTBKH HOTO
3aKOHO/IaBYOI0 KOHCTPYKIII€I0, @ ¥ BH3HAETHCS HAWBHILOIO CYIOBOIO
IHCTAHIIIEIO.

[Tig TIM ke KyTOM 30pY, 110 1 OaHTUTH3M, MOKHA PO3IVISTHYTH 3J10-
yuH, nependadennit ctT. 294 KK — macoBi 3aBopymierHs. MacoBi 3aBo-
PYIIEHHS — 1€ BYNHIOBaHI BEJIIMKOK) T'PYMO0 OCI0 MOCSTaHHS Ha TPO-
MaJICBKUI TIOPS/IOK, IO CYIPOBOKYETHCS HACHILCTBOM, TTOTPOMAMH,
ITiraIaMu, 3HUIIEHHSIM MaiiHa, 3aXOIUIeHHSM OyiBens abo CIopyi,
HACWJIBHUIILKAM BUCEJICHHSM TPOMAJISH, OITIOPOM TIPEICTABHUKAM Bia-
IV 13 3aCTOCYBaHHSAM 30poi Ta iHmmMH noAiOHuMu nismu. Tak camo,

! JTus.: [Ipaxtuxa cyniB Ykpainu 3 kpuminansHux crpas (2006-2007) / Yrnanaui:
B.B. Crammuc, B.1. Trotrorin; 3a 3ar. pen. B.B. Cramuca. — K.: FOpinkom IaTep, 2008.
—C. 660.
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K 1 3a OaHmuTH3M, y cT. 294 KK nepenbadeHa BiAMOBiAaIbHICTh 32
OpraHi3aliro MacOBHX 3aBOPYIICHb 1 32 y4acTh y HHUX. [HIII 37104nHH,
BYMHEHI Cy0’€KTOM TIiJ{ 4Yac MAacOBHX 3aBOPYLICHb HE OXOIUTIOIOTHCS
CKJIQJIOM ITHOTO 3JI0YMHY 1 KBaTi(hiKyrOThCSI CAMOCTIMHO 32 CYKYITHICTIO
31 cT. 294 KK'.

ApryMeHTH, HaBe/ICHI BUIIE M0N0 KBai(ikamii XymirancTsa, 0aH-
JTHUTH3MY, MACOBHX 3aBOPYIIEHb TOIIO, MOXKYTh OyTH BUKOPHCTAHI i IPU
aHaJTi31 BCIX 1HIIUX HisTHB MOAIOHOT KOHCTPYKIIii. 3BaKHUBIIH 1X, MOJKHA
3pOOUTH BHCHOBOK, IO 3JI0YMHH 30MPAJIBHOTO XapaKTepy He € CKIIaje-
HUMH 3JI0YMHAMH, EPEIyCiM TOMY, IO iX 3MiCT 3aKOHOJaBYO HE BH3-
HA4YeHH: KOKHOTO Pa3y BOHU MOXYTh BUSIBISITHCH Y BUMHEHHI PiI3HUX
TisIHB, IO OXOIUTIOIOTHCS OJJTHUM y3araJlbHEHUM IOHATTAM (OaHIUTH3M,
XyJniranctBo tomro). CKilajieHi 3I04MHH, HABMAKW, BU3HAUYEHI KOHKPET-
HO, OCKIJIbKU MisIHHSI, 3 SIKHX BOHHM YTBOPEHI, YiTKO Ha3BaHi («OKpec-
JIeH1») caMHM 3aKOHOJABLEM. [HaKIe KaKydd, Il 3JI0YMHH 3aBXKIU €
CKJIQJICHHMH 32 CBO€IO 3aKOHO/IaBUOI0 KOHCTPYKIIEO.

KpiM Toro, 3mounHM 30MpabHOTO XapakTepy MOXYTh yTBOPIOBA-
THCSA 5K 13 KPUMiHAJIbHO-KapaHUX, TaK W 3 1HIIUX JisHB, sIKi cami 10
co0i He € 3JIOYMHHUMHU, TOJ1 K CKJIQJICHUH 3JI04MH MOXKYTh YTBOPIOBA-
THU TIJIBKHU 3JI0YMHHU, KOXKEH 3 SKHAX NpAMO niepenadadeHuii B8 OcoOnuBin
gactuHi KK.

Hapemri, Ha BimMiHy Bif] 37109MHIB 30MPaTFHOTO XapaKTepy, B CKIIa-
JEHUX 3I0YMHAX 3aBKIM MOKHA YITKO BUAUIMTH, TAaK OM MOBUTH, «IIPO-
YHUTATH, BUSBUTI O3HAKH TUX OKPEMHX 3JIOYMHHUX J[isIHb, SIKi BXOIATH
10 iX CKJIamy, 3 SIKUX BOHU YTBOPIOIOTHCS 1 SIKI IX CKIIaJarOTh, TOMI SIK
y 37I04MHAX, CPOPMYIbOBAHUX IUITXOM BUKOPUCTAHHS y3arajlbHEHUX
30UpabHUX TEPMIiHIB, 1€ 3pOOUTH HEMOKIIHBO.

HaBezeHi MipKyBaHHSI TatOTh ITiJICTABH 3pOOUTH BUCHOBOK, III0 X04Ua
37I0YMHHU 30MPAJIBHOTO XapaKTepy B OKPEMHX BHIAJKaX iX BAMHEHHS 1
MOXYTb IOCSTaTH Ha JIeKUTbKa 00’ €KTIB KPUMIHAIBLHO-TIPABOBOI OXO-
POHU Ta BKJIFOUATH JI0 ceOe 1HIII 3T0YMHI JTisTHHS, OJTHAK JI0 YHCTIa CKiIa-
JICHUX 3JI0YMHIB BOHU HE HAJIC)KATh.

' uB., Hanp.: KpumiHanbauii kogeke Yipainu. HaykoBO-pakTHYHUI KOMEHTap
/ 3a 3ar. pea. B.B. Cramuca, B.SI. Tauis. — Bua. uerBepre, nonosH. — X.: TOB «Omic-
ceit», 2008. — C. 835.
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Po3aia 6.
3JIOYHH I3 ITOXITHUMUN HACIIAKAMHA

6.1. HaykoBi nigxoau 10 BU3HA4YEeHHs] IOHSATTS
3JI04YMHY 3 HOXiITHUMH HACJTiIKAMHU

Jlo OAMHWYHUX YCKITaIHEHUX 3JI0YMHIB HAJIEKATh TAKOXK 3JTOUUHU
3 MOXITHUMU HAacHiKaMu. Y JiTepaTrypi mI0J0 TaKUX JiTHb MOXKHA
3YCTPITH pi3HI HalMEHYBaHHS: «3JOYMHH, M0 KBaNli(piKyrOThCS 3a
HAaCIIKaMW, «3JI0YHHH, 10 XapaKTEePU3YIOThC HAIBHICTIO JI0/1aTKO-
BHX TSDKKHUX HACHTIAKIBY», «3JOYHHH, IO KBali(PiKyrOThCS 3a JTOAATKO-
BHMH TSDKKHMH HACJiJIKaMI» TOIIO. YKAa3aHOK TEPMiHOJIOTI€0, sKa
B IIPHHIIAII € iIEHTUYHOI0, BUCHI IIPAarHyTh Bi0Opa3uTH crerudiky
WX JisHb, SKa IMOJIATAE B TOMY, IIIO TaKi 3JIOYMHHU MAOTh J[Ba BHUIU
HACJIAKIB: OCHOBHHU (TIPSIMUE, HAWOMIKIMIA) 1 JOAATKOBUHN (TIOXi-
HHMH, BIITaJICHHH ), IKi HACTAIOTh MTOCJIiJOBHO, OJIMH 32 iHIIIMM BHACTI-
JIOK BYMHEHOI 0c000¥10 il (6e3misutbHOCTI). [0 37T0OYMHIB 3 MTOXiTHH-
MU HACIiJIKaMH HaJIeKaTh, HAIIPUKIIA]], TSKKE TUIECHE YITKOKECHHS,
[0 CIPUYMHIIO cMepTh noreprinoro (4. 2 cr. 121 KK); HesakoHHe
MIPOBENICHHS a0OopTy, SKIIO BOHO CHPHYUHHUIO CMEPTh IOTEPITIIOT
(1. 2 cr. 134 KK); 3rBanTyBaHHs, 0 CIPUYUHIIO OCOOIMBO TSIKKI
Hachigku (4. 4 cr. 152 KK); ymucHe 3HHIIEHHS a00 MMONIKOIKEHHS
MaliHa, [0 CIIPUYMHMIIO 3aru0enb JIroel a0do iHII TSXKKI HACIIIKA
(4. 2 ct. 194 KK); ymucHe 3HHIIEHHS a00 MONIKO)KEHHS MaifHa Tpa-
LiBHUKA MIPABOOXOPOHHOTO OPTaHY, 10 CIIPUYHHMIIO 3aTHOEINb JToIen
9y iHII TsOKKI Hacaiakw (4. 2 cT. 347 KK) Ta iH.

3710YHMHH, B AKUX BU3HAYAIOTHCS TOJATKOBI1 (HOXI,Z[HI) HACIIAKH, HE
€ HOBEJIOIO CY4acHOTO 3aKOHOZABCTBA 1 37[aBHA BiJIOMi KpI/IMlHaJ'IBHOMy
npasy. Ix ckmamm nepebadanucs e B YI0KeHHi PO TOKapaHHS KPUMi-
HaJbHI Ta BUNpaBHi 1845 poky (Hanpukiaja, «HeoOepeKHe BOUBCTBO,
SIK pe3yJIbTaT YMHUCHHUX TMOHIBEYeHb a00 mopaHeHb» (CcT. 1484); «He-
o0epexHe TT030aBIeHHS KHUTTS, K PE3YIBTAT YMUCHOTO CIIPUYHHEHHS
ricuxivHoi abo (izuaHoi xBopoOu» (cT. 1488) To1mo. OcoOnuMBiCTIO IHX
3aKOHO/IaBYMX KOHCTPYKIIiK OyII0 Te, MO MOXiHI HACIIKN CTaBUIIACS
B HUX Ha TIepIlIe MicIle, BOHHU IMepeyBali OCHOBHUM HACIiKaM i BH-
HOCHIJIMCS 3aKOHOJIaBIIeM, TaKk OW MOBUTH, Ha riepenHiil mias. [locry-
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TOBO, 3 PO3BUTKOM 3aKOHOJABCTBA, CIIOYATKY B YroIoBHOMY YIOXKEHHI
1903 poxky, a 1oTiM 1 B paJITHCEKHX KpI/IMlHaJ'ILHI/IX KOJIEKCaX aKICHTU
Yy BHU3HA4YCHHI CYCIIBHO HEOE3MEYHUX HACIHIAKIB 3MIHWIUCS, i BOHU
CTaJIM BU3HAYATHUCS 3aKOHOMIABIIEM B ITOCIIIOBHOMY (XPOHOJIOTTYHOMY
MOPSIKY): CIIOYATKy 3a3Ha4aBCs OCHOBHHM HACIIIOK, OTIM MOXiAHUN
BIJI HHOTO.

VY HayIi KpUMiHAIBFHOTO MTpaBa Ha OCOOIMBOCTI IIMX 3JI0YMHIB TIep-
muM 3BepHYB yBary A.®D. KicTsakiBChKHA, SIKUH, JTOCIHTIHKYIOYHA BUATIA-
KH CTIOJYYEHHS B OJHOMY JisIHHI YMHUCIY 1 HEOOEpPEKHOCTI, 3a3HaYaB,
110 BCe, 110 B JIISTHHI € YMUCHOTO, CTABUTKLCS 32 IPOBUHY YMHCHY; BCE,
0 € HEOOEepPEe)KHOro — Yy MPOBUHY HeobepexHy'. OpHak cepitozHe
HayKOBe OOTPYHTYBaHHS FOPUIAMYHOI NMPUPOIU 3JIOYMHIB 3 ITOXITHH-
MU Hacimigkamu 37iiicHuB A.A. TliOHTKOBCHKHIA, SIKHMii BKa3yBaB, IO
HHM3Ka CKJIAiB 3JI0YMHIB ONMCAaHa B 3aKOHI TaKUM YHMHOM, IO J0 03-
Hak O0'€KTUBHOI CTOPOHU CKJIAAy BiJHECEHI Oe3MmocepeaHbo 1 MeBHi
SIKOCTI i (0e3isTbHOCTI), 1 CHPUYMHEHUH HEero 3JI0YMHHUIN HaCIiOK.
VY 3B's13Ky 3 IIUM, PO3TIISAAAI0YH IXHIO Cy0'€KTHBHY CTOPOHY, HEOOXiTHO
PO3PI3HATH TICUXIYHE CTaBJICHHS O0COOW N0 BUMHEHHX Jiil (Oe3Misib-
HOCTI) 1 TICUXIYHE CTaBJICHHS JI0 3JOYMHHHUX HACIIIKIB, IIO HACTAJIH.
VY Takux cKianax MU 3yCTpidaeMocs i3 BUIMTAJKaMH TaK 3BaHOT «3Milla-
HOT BUHU».

Touka 30py A.A. IlioHTKOBCEKOTO Oyna CHpuiHSATa OUTBIIICTIO
HAayKOBIIIB, Ha TIiJICTaBI 4Or0 B KPUMIiHAJIBHOMY IPaBi 3JI0YMHH, IO
KBaJTi(DiKYIOTBCS 32 HACHIIKAMH, CTaJIA BHIIUISTH B OKPEMUH BUJ OfH-
HUYHHX CKJIAJHUX (YCKJIaJHEHUX ) 3JI0YHHIB.

Hanpuknan, 5.M. JleontseB, [.M. TsoxkkoBa, A.M. HaymoB Bkazy-
BaJIy, MO JI0 CKJIAIHHUX OJWHUYHUX 3JI0UYMHIB HAJIe)KATh 3JIIOYMHH, yC-
KJIQJHEeHI HasBHICTIO JOJATKOBHX TSKKHX HACIHIJKIB, IO Iepeadavyae
OJIHOYACHO 1 HASBHICTH TBOX ()OPM BHUHH’.

! ITus.: Kuctsikosckuii A.D. DiieMeHTapHbIi yueOHUK 0OIIEr0 YroJOBHOTO MpaBa.
O6mmas yacte. T. 1. — K., 1875. — C. 334.

2 Jlus.: [TuonTKOBCKMiA A.A. YdeHHe 0 NPECTYIUICHUH 10 COBETCKOMY YTOJIOBHO-
My npaBy. — C. 398.

3 Jlue.: Kypc yronosroro npasa. O6uast yacts. — T. 1 / Tlox pen. H.®. Kysuero-
Boit, .M. TsxkoBoii. — C. 507; HaymoB A.B. Yronosroe npaBo. O6mas yacts. Kype
nexuuit. — M., 1996. — C. 318.
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3.A. He3naMoBa Ha3uBaja Taki QisTHHS 3710YMHAMH 3 JEKIJILKOMA Ha-
cimigkamu', a €.B. IlleBueHKO 1010 LMX 3JIOYMHHUX JiSHb HABITH BBIiB
y HAayKOBUI 00OPOT HOBUH TEPMiH — «3JIOYMHU 3 TIOXIJTHUMHU HACIi-
kamu». Ha 1yMKy 1[bOTO aBTOpa, Y BCIX JICNIKTaX JTAHOTO BUJIY MAlOTh
MiCILI€ JBa HACIIAKH, «SIKl HACTAOTh MOCIIJOBHO, OAMH 3a OJHUM, SIK
pe3yibTaT BUMHEHHSI 0COOOI0 CYCHIIBHO HeOe3meyHoro mistHas. Hass-
HICTh MPOMDKHOTO HACTIJIKY B IMX 3JOYMHAX — TOJIOBHA O3HAKA, IO
BIJIOKpeMITIOE iX Bij iHmuX, nependadennx y KK 3imouunHiB, siki Takox
MaloTh B 00'€KTUBHII CTOPOHI CKIJIaTy 3I0YMHY TIEBHI HAcHiaKu. SKIo
HEMae MPOMDKHOTO HACHIJIKY — He Oy/ie 1 3I04MHY, KBaTiikoBaHOTO 3a
HaCJigKaMm»?.

MoxHa MOTOAMTHUCS i3 TAKAM TMONIAIOM HAa IOPUAHYHY TPHUPOIY
3JI0YHHIB, 10 PO3IISIAIOTHCS, OJHAK HACTymHI BucHOBKU €.B. IlleB-
YEeHKA BUKIIMKAIOTh 3arepeucHHs. Tak, Ha MiJcTaBl BUSHAUCHHS O3HAK
3JI0YMHIB 3 TOXIJTHUM HACHIJKaAMH, aBTOP CTBEP/PKYE, IO YaCTHHA 3
HUX € CKIIQJICHUMH 3JI0YMHAMH, TOOTO «B HHUX KBaNi(iKyrode MoxiaHe
ISTHHS, [0 YTBOPIOE JAPYTHH 3JI0YHH, K OW BUILUIMBAE i3 TIPOMI>KHOTO
HACIIJIKY, 0 HACTAB paHillie, MPUIOMY HACTAB, BUXOJSIUU 3 OJTHOTO i
TOTO CaMoro JistHHs ocoOu. [IpukiagaMu Takux CKJIaJCHUX 3JI0YHHIB
€. YMHCHE TSDKKE TIJIECHE YIIKO/PKEHHS, 10 CIPUYUHHUIO CMEPTh 0~
tepriyioro (4. 2 ct. 121 KK); npoBenenHst abopTy 0co00t0, 110 HE Mae
CrenianbHOl MEIMYHOT OCBITH, SKIO BOHO CIIPUYMHUIIO TPUBAIIUIT PO3-
Jaj 370poB's, Oe3mriaHicTh abo cmepTh notepninoi (4. 2 cr. 134 KK)
TOIION".

JyMka mpo Te, 10 3J0YMHM 3 TMOXIJHUMH HACHTIJKAMH € BUJIOM
CKJIaJICHUX 3JIOYMHIB, y JiTepaTypi He HoBa. Ha 1poMy Hamossranu
B.I1. Mankos, A./l. T'opOy3a, O.1. JlamyHoB Ta iHmi Byeni. Tak, xa-
PaAKTEPHU3YIOUH TSDKKE TINIECHE YINKOKCHHS, 10 CIPUYUHUIO CMEPTh

! Tus.: Yronosuoe npaBo. O6iast yacts. Yuebuuk st By3os / [lox pen. U.51. Ko-
3aueHKko, 3.A. HeanamoBoii. — M., 1999. — C. 290.

2 JTus.: [lleBuenko €.B. 3nounnu 3 noxigaumu Hacmigkamu. — X., 2005. — C. 27-28.

3 us.: Tam camo. — C. 37. Taky camy mo3utiito 3aitmaB i M.1. BaxxaHos, Ha JyMKy
SIKOTO 3JI0YMHH, KBaI(PiKOBaHI 3a HACHIAKAMH B OJHHX BHUIIAJKaX MOKYTh OyTH CKJa-

9
JICHUMH, CKa)XiMO, SIK YMUCHE TSDKKE TiJIeCHE YIIKODKCHHS, 1[0 CIPUYUHUIO CMEPTh
MOTEPIIJIOrO; B IHIINX — Hi 3a SKMX YMOB HE € TAKUMU, HAIIPHUKJIA/, 3TBAIITYBaHHs, 1[0
2 9 9

CHPHYMHHIIIO 0COOIMBO TSDKKI HACIIIKK Y BUIISII CaMOryOCTBa MOTEPIIiIOT, OCKIIbKH
€aMOry0CTBO CaMOCTIHHOTO 3JIOYMHY 332 KPHUMiHAJIBHUM MPaBOM He yTBOproe. (JluB.:
baxxanos M.I. Bkas. mpaus. — C. 24).
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noreprisoro, FO.1. JIsmyHOB BKa3yBaB, 110 BOHO «CKJIAIAETHCS 13 YMHC-
HOTO TSDKKOTO TLIECHOTO YIITKOKEHHS 1 He0Oepe)KHOTO BOMBCTBA, 1y
CIOJYYCeHHI BOHH CKIIQJAlOTh SKICHO HOBHUW €IMHUH 3JI0YWH, 1[0 Ma€
MIIBUILICHUH CTYIIHb CYCIIbHOT HeOe3meKn» .

A.O. [liHaeB TaKkoXK MHCAB, M0 KOHCTPYIOIOUN CKJIAJIEHI ENIKTH 3a-
KOHOJZIaBeIlb HE 3aBXK/IH YiTKO Ha3WBa€ 3JI0YMHM TpHU 00'€HaHHI iX B
onnH ckiaj. «Haivacrine 3akOH BUKOPHUCTOBYE TaKy TEPMiHOJIOTIIO,
SIK <JTIOJICBKI JKEPTBHY», «3aru0eib JIoNel», «CMepTh MOTEPIIIIOroY,
«HEUIACHI BHITAJIKU 3 JIOIbMI, «TPUBAIUN PO3IaJ 3A0POB'D», «TIK-
Kl Hacaigkum» Ttomo. OmHaK, 3arajabHOBIAOMO, IO IMiJ JIIOACHKUMU
KEPTBAMH, 3aTHOEIITIO JIFOIeH 1 CMEPTIO MOTEPIIIIOT0 TYT MA€eThCs HA
yBa3zi BOuBCTBO 3 HeobepexkHocti (ct. 119 KK), mig TpuBanmum posna-
JIOM 37I0POB'St — HEOOEepeKHE TSHKKE a00 CepellHhOi TSKKOCTI TilecHe
ymkomkeHHs (c1. 128 KK), a mig TshKkuMu Ta 0COOIMBO TSKKUMH Ha-
CJIiTKAMHU PO3YMI€ThCS SIK BOMBCTBO a00 CIIPUYMHEHHS TUIECHUX YIII-
KOJDKEHB 3 HEOOePEeKHOCTI, TaK 1 HeoOepeKHe 3HUIIICHHS Y TTOITKO/-
xerHs MaitHa (cT. 196 KK)». [Ipukiamom Takoro CKIIageHoro 3JI041HY,
Ha nyMKy A.O. [liHaeBa, € yMUCHE TSKKE TiIECHE YIIKOKCHHS, IO
cnpuyrHUIO cMepth norepriioro (4. 2 cr. 121 KK), ne 3akonoma-
Bellb 00'€THAB YMHCHE TSDKKE TIIECHE YIIKODKEHHS 3 HEOOepeKHUM
BOMBCTBOM B OJIMH 3arajibHUH CKJIaJI, 3ACTOCYBABIIN MOJIEIH i/I€aTbHOT
CYKYITHOCTI 3JI0YMHIB, iepeadadennx 4. 2 ¢t. 121 i ct. 119 KK2

[TomiOHI moTIIsIM MOXKHA 3yCTPIiTH 1 B HaykoBHX mparsix M.I. Yrpe-
xemijg3e. Xoya 1eil aBTop He PO3MVISLAaB 3JI0YMHU, 10 KBaTi(piKyrOTh-
s 32 HACIiAKaMH, K CKJIaJIeHI 3JI0YMHH, alle TaK caMO CTBEpPIKyBaB
o «OyIab-SIKHH AEIKT, KBaJli(DiKOBAaHUN 32 HACHIJKAMHU € CKIAIHOIO
KOHCTPYKIII€I0, SIKa CKJIQJIA€ThCS 13 JIBOX IMOBHOIIHHUX 1 CAMOCTIHHHIX
ckianiB. Tak, yMUCHE TsDKKE TiIECHE YIIKOPKEHHS, IO CIIPUYNHUIO
CMepTh, iepeadadae yMHUCHE TSKKE TLIeCHE YIUKOJDKEHHS ILTIOC HeoOe-
pexHe BOMBCTBO, ...5K MEPIIUii, TaK i ,prl“I/II/I 3JI0YHH Y IIF0 KOHCTPYK-
1110 YBH/II_HJ'II/I B IIEPBO3JIaHHOMY OHTOJIOTIYHOMY BUIIISAI 0€3 OyIb-SIKIX
3MiH»’.

! JTus.: JIsmynos FO.W. Bxka3. mparpst. — C. 48-49.

2 JTus.: unaes A.A. Kypc nekiuii no O6uieit yactu yronosoro npasa. Kaura |
«O mpectymnenun». — X., 2001. — C. 135-136.

3 Jus.: Yrpexeauaze M.I. TIpoGiemMa HEOCTOPOXKHOW BUHBI B yTOJOBHOM IIPABE.
—C. 89-90.
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A.Jl. TopOy3a mmcaB, 10 CKJIaJCHUH 3II04MH MPEICTABIsE COOOI0
€IIHICTh IBOX BIJTHOCHO CAMOCTIMHUX 3JOYMHHUX [iIHb OCHOBHOTO
(yMuUCHOTO) 1 TOIaTKOBOTO (HEOOEPEIKHOT0), TOOTO (PaKTHIHO OTOTOXK-
HIOBaB CKIIAJICHI 3II0YMHHM 1 3JI0YMHH, 110 KBaJi(hiKyIOThCS 3a HACIiA-
Kamu'.

T.I'. YUepHEHKO TaKOK HE BUALIISE STK OKPEMHW BH/T 37I0YHHH, KBaTi(i-
KOBaHI 32 HacIiKaMH, Ha3UBA€ iX 3I0YMHAMH 13 IBOMa (hOpMaMHu BUHU
1 BBaYKa€ Pi3HOBUIOM CKJIaJIEHHUX 3JI0YHMHIB i3 BPaXOBaHOIO 3aKOHOJIAB-
[IEM 1/IealTbHOIO CYKYITHICTIO?.

A.T". BezBepxos i L.I'. IlleBueHKO BiTHOCATH IO CKIIAJICHUX 3II0YMHIB
YMHCHE 3HHUIIEHHS a00 TMONIKO/KEHHS MaiiHa, 10 MOTSIIIO 32 COO0I0
CMEPTH JIFOMHU YU 1HII TSHKKI HACIIIKH, BBAYKAIOUH, III0 CBOEPITHICTH
koHCTpYKIii 4. 2 ct. 167 KK P® (ananor u. 2 cr. 194 KK Vkpaian
— aem.) «...NOJISITa€ B TOMY, 1[0 3aKOHO/AABEIb K OW 37TUBAE€ B OJHWH
CKJIaJI, FOPUIUYHO 00’ €HYE JIBA CAMOCTIHHUX 3JIOYHHHU, OAHH 3 SIKHX
YMHCHE 3HUINEHHS YM TMONIKO/PKEHHS MaifHa, 1110 MOTSATIIO 3aIlO/lisTHHS
3HAYHOT IIKOJIH, & 1HIINI — HEOOEPEIKHE CIIPUIMHEHHS CMEPTI»>.

BBaskaemo, 110 BCi BUIIIEHABEICHI TOYKH 30pYy CyIIepedars He TITbKH
O3HAaKaM CKJIaJIEHUX JENIKTIB, sIKI HAMU PO3IVISAAIUCS B ITOTIEPEIHb-
OMY PO3[iTi, a ¥ HE BIAIMOBIAAIOTH 3arajJbHOMY TOHSTTIO 3JIOYHMHY B
KpUMiHAJIBHOMY TIPaBi.

3rigHo 3 9. 1 ct. 11 KK Ykpainu 3104nHOM BU3HAEThCS TiepeadadeHe
LM KOJIEKCOM CYCITIILHO HeOe3euHe BUHHE JisTHHS (it 9u 0e3/isb-
HICTh), BUNHEHE Cy0'€KTOM 3II04MHY. TaKiuM YMHOM, 3JI0YUH — II€ TIPO-
TUTIpaBHE AisiHAS. KpuMiHabHA TPOTUTIPABHICTH SK (hopMasbHA 03HA-
Ka 3JI0YMHY O3Ha4ac repea0oayeHicTy Horo B KpUMiHAIBHOMY 3aKOHi, a
came, 110 Jist Y1 Oe31sUTbHICTh 0COOU MICTATH 03HAKH OKPEMOTO CKJIa-
Iy 3JI0YMHY, OTIMCAHOTO B KOHKpeTHi# ctarTi OcobmuBoi wactuau KK,
Jie BUMEPITHIM YUHOM Tiepei0adeHi BCi CyCITibHO HeOe3NeyuHi JistHHS,
SIKi BU3HAIOTHCS B IaHWH 4yac 3nmounHaMu. OTxe, aKIeHTYIOUH yBary Ha
TOMY, IIIO0 CKJIaJIEHUH 3JI0YHH — € 3aKOHOAABYNM 00'€THAHHSIM B OJTHOMY

! ITug.: TopOy3a A.Jl. CmewanHasi popMa BUHBI 110 COBETCKOMY YTOJIOBHOMY Ipa-
By. — ABroped. muc. ...kaHI. opul. Hayk. — M., 1972. — C. 10-12.

2 us.: Yepnenko T.I. Bkas. mpamus. — C. 28.

3 Jlus.: bessepxos AT, IlleBuenko N.I. YHHUTOKEHHE U TIOBPEKIACHUE UMYIIEC-
TBa: BOIIPOCHI UCTOPHH, TEOpUH, mpakTuku. — M.: IOpautundopm, 2010. — C. 137-
138.

153



OOUHUYHI 3r104UHI: MOHSIMmMS, 8udu, Kearigbikauisi

CKJIaJl JEKIJIBKOX CaMOCTIHHMX 3JOYMHHHX IisIHb, MU THM CaMHM HE
MIPOCTO MOXXKEMO 3HAWTH B 3aKOHI FOPUUYHI CKJIATU X JisHb, a i B
caMOMYy CKJIaJIEHOMY 3JI0YMHI 3BHYATHO MO’KEMO BHUILITHTH (BUOKPEMU-
TH), 9aCTO, HABITh, KITPOYUTATHI» Ti 3JIOYMHH, 3 SIKUX BIH CKJIAAEThCS:
60UBCMB0, TIOETHAHE 13 316ANMYB8AHHAM, pPO30ill, TIOENHAHUH 13 cnpu-
YUHEHHAM MANCKO20 MINECHO20 VUKOONCEHHS, 3A80100IHHS HUYHCUM
MAUHOM TIISTXOM 37I08HCUBAHHSL CLYHCOOBOI0 0CODOIO CBOIM CIIYHCOOBUM
cmanoguueM; Xynieancmeo, IOETHAHE 13 0NOPOM NPeOCMABHUKY 611a0U
TOLLIO.

Buxonsuu i3 BUKIIQI€HOTO, 3a3HaU€H1 TOYKHU 30PY MO0 IOPHINIHOT
MIPUPOJIH 3JOYHHIB 13 TIOXiIHUMHU HACIiJKaMH, Ha Hally TyMKY, € HE
30BCIM KOpEKTHUMHU. TaKi JeNiKTH He MOXKYTh HaJIeKaTH 10 CKIAJICHIX
IisTHb, TOMY I[0 HE MAarOTh HEOOXIJHWX IS HUX O3HAK i HE CKIaja-
FOTHCS 13 IEKITHPKOX OKPEMHUX 3JIOUMHIB. Y X 3JI0YMHAX 3aKOHO/IaBellb
o0'eIHy€e MisTHHS 1 HACIIAKH, [0 HACTAJHM B PE3YJbTaTi IbOTO JiSTHHS.
ApPTyMEeHTH IIIOJI0 TOTO, 110 «HACIIJKH, BKa3aHi B KOHKPETHUX CTATTIAX
KK (mampukian, cippuuHEHHS TSKKOI IIKOJIU, 3arHOeTh MOTEPITIOro
TOIIO) YTBOPIOIOTh OKPEMHUH 3JI0YMH»', HE BUTPUMYIOTh KPUTHKH, 0O
HACJIJIKA cami 1Mo co0i He MOXKYTh YTBOPIOBATH OKPEMOTO 3JIOUHHY.
Bonwu 3aBxu € cycrisibHO HEOE3MEYHNM Pe3yIIbTaTOM, ICTOTHOO (Ma-
TepiaJIbHO0 YU HEMaTepialbHOI) MIKOIO0, SKY IIIJISIXOM 3JI0YMHHOTO
nistHHS (i1 9n Oe3MisTBHOCTI) CIPUYNHSE BUHHUIN 00'€KTY MOCSTaHHS
— OXOPOHIOBaHWM KPHMiHAJHHUM 3aKOHOM CYCITITHHIM BiTHOCHHAM Ta
IX y4acHHKaM.

Taxum 4MHOM, 3JI0YWH 13 IOX1THUMH HACIIITKAMU € OKPEMHUM BHJIOM
OJIMHWYHOTO 3JI0YHHY, SKAW TeK Ma€ yCKIIATHEHY 3aKOHOJaBUy KOHC-
TPYKIio. 31 CKIaIEHUM 3II04MHOM HOTO0 00'€THYE T€, 110 BiH TAKOXK BH-
HUKa€ TUTBKH «HA TiJICTaBi 0COOIMBOI BKa3iBKHU 3aKOHY Ta iCHY€ JIUIIIE
HACTIJIbKH, HACKIJIBKY BiH BU3HAHMM 3aKOHOM» . OHAK, 1€ € 0COOIUBI
BHITAJIKH, siKi HAa JyMKY M.J[. CepreeBchKoro, MIOBUHHI MaTy MiCIie TO/I,
KOJIM TIEPECITilyBaHHA 32 HaWOUIbII TSKKI 3IIOYMHHI JIISTHHS HE MOXeE
OyTu mopyiieHe 3a (popMaIbHIUMH IiJICTaBaMH, a TAKOXK TOJII, KO 00-
BHHYBa4YeHHS B OUTHIIOMY 31 3JIOYMHHUX JisIHb € HEJOBEJACHUM Ha CYJIi.

! us.: ITunaeB A.A. OcobeHHOCTH COCTaBOB MPECTYIUICHUI ¢ IBOIHON U cMe-
manHoi Gopmamu BuHBL — X., 1984. — C. 10.

2 Jlus.: Taranues H.C. Pycckoe yromoBHoe mpaBo: Jlekuuu. — Yacts oOGiuast.
—Tom. 2 . — CIIG., 1902. — C. 1298.
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loBopsum Tak, aBTOp MiAKPECIIOBAaB TYyMKY, IO MOAIOHI KOHCTPYKIIT
CTBOPEHI 3aKOHOM JIJTs1 TIOJICTIIICHHS JIisSTBHOCTI CY/IOBUX OpraHiB'.

BBaxaemo, 1110 3aKOHOZABEIb, 3aKPIIUTIOIOUN B 3aKOHI CKJIAJ 3J10-
YUHY 3 TOXIAHUMH HACHiJKaMH, BPAaXOBYE, nepeuymM fioro minBu-
LIEHY CYCHUJIbHY HEOE3NEUHICTh, 3HAYHY <(pyI/IH1BHy» CHJTy TPSMOTO
(meprroro, HaWOIMKYIOTO) Hacmzucy, KU 00'€KTHBHO, 3aKOHOM1pHO
CIPOMOXKHUI BUKJIMKATH MOX1HI (Blzmanem) BiJl HPOTO ILIKIJUIMBI 3Mi-
HU. Tunosicts YCTaJICHHUX CIIOIyYCHb JUSTHHSA 1 IeK1IbKOX HOTro HacIif-
KiB, IKi MAlOTh BIPOT1IHICTb HACTABaTH OJMH 3a IHIIUM, X MiJBUILEHY
CyCHiJibHy HeOe3NeyHicTh — Bce 1€ 3aKOHOJaBellb [TOBUHEH BpaxyBa-
TH 1 BioOpa3uTH. A 116 MOXKIIMBO JIAIIE 32 YMOBH, SKIIO OCOOIMBOCTI
TIOPOJKEHHS OJIHOTO HACJIJIKy 1HIIUM OyIyTh a/IEKBaTHO 3aKpiIlieHi y
BiJNOBIAHIN KpI/IMlHaJ'ILHO HpaBOBII/I 3aboponi. Came Tomy, BHKOpHC-
TOBYIOYM HasiBHI MOKJIMBOCTI 3aKOHOJABYOI TEXHIKH, 3aKOHOIABELb 1
3BOIUTH B €IMHE I1IiJIe TisTHHA 1 HOTO0 MOXKJIMBI HACIIJKH, OTPUMYIOUH
[IPU LOMY SIKICHO HOBY 3aKOHOJABUY KOHCprKLu}o — 3JI0YMH 3 TOXiJ-
HUMHM HACJiJKaMH, 3 IPUTAMaHHUMHU JIMIIE HOMY O3HaKaMH 1 0co0iIu-
BOCTSIMU.

TakuMm 4nHOM, SIK 1 y BUIAJKY 31 CKIaJCHUMH 3JI0YMHAMH, y 3J10-
YMHAX 13 MOXiJIHMMHU HacIiJKaMH 3aKOH JIMIIE BimoOpakae peaabHO
ICHYrO4y HIMCHICTB, CYTHICTB 1 XapakTep CKJIaaHOI (GOpMH 3II0YHMHHOT
noseninku. OTxe, Ha HAILy OYMKY, 310YUH i3 NOXIOHUMU HACIOKAMU
3 CBOCIO COYIANLHOIO CYMHICMIO € 0COOIUBOTIO POPMOIO 3MOYUHHOT NO-
6e0iHKU, KA XAPAKMEPUIVEMbCA NIOBUUEHUM CIYNEeHeM CYCRITbHOT
Hebe3sneuHoCcmi uepe3 CHPOMONCHICIb OIAHHA BUKIUKAMU OeKilbKa
HACAIOKIB, AKI NOPOOIHCYIOMb 00UH 00HO20, HACMANMb NOCIIO08HO |
CIPUYUHAIOMb WKOOY OEKLIbKOM CYCRINbHUM GIOHOCUHAM.

6.2. O0’ekTHBHI Ta Cy0’€KTUBHI 03HAKH 3JI0YMHY
3 HOXiIIHMMM HACJTiAKAMM

PosrissHeMo 00’ €KTHBHI Ta Cy0’€KTHUBHI O3HAKW 3JI0YHHIB 3 TIOXiJI-
HUMU HACHIIKaMU.
o ob'exmuesnux oznax MUX 3J0YUHIB HAJCKATh TaKi.

! Ius.: Cepreesckuii H.J. Pycckoe yromoBHoe mpaBo. ITocoOue K JEKLUsIM.
Yacte obmas. — CI16., 1913. — C. 334.
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1. HasBHICTD 060x uu Oinvuie 06'ekmie (1MONMI00'€KTHICTE). OnuH
13 IUX 00'€KTIB € OCHOBHHM, a IHIIMH — JOJATKOBHUM OOOB'SI3KOBUM
00'€KTOM, SIKOMY 3aBX/I1 y pa3i BANHEHHS BKA3aHOTO 3II0YMHY 3aBIA€Th-
cst mKona. MoskHa moroautucs i3 €.B. 1lleBueHkoMm, SIKUIT aHATI3yFOUU
CHIBBITHOIIICHHS JTaHUX O0'€KTIB 3 TOUKH 30pY IXHBOI COIIaIbHOI IIiH-
HOCTI, TIWIIIOB BUCHOBKY, 11O JOAATKOBHI O0OOB'S3KOBUI 00'€KT y 3110-
YrHAX 13 IMOX1THUMH HACHIIKAMHU 3aBXKIU € OUIBII BaXKJIUBUM COLiaIb-
HUM Onarom, HDK OCHOBHHH 00'ekT. HaiiMeHyBaHHS <«JIOJATKOBHUIN»
00'€KT y IIUX BHITAJKaX XapakTepu3ye He HOro I[iHHICTH MOPIBHSHO 3
OCHOBHHUM 00'€KTOM, a JIMIIIE MiCIle TAHOTO CKJIaIy 3JI0YNHY B CHCTEMI
Oco0auBoi yactunu KK, sike BU3Ha4a€TLCs BiAIIOBIIHO 10 OCHOBHOI'O
0e3mocepeIHLOro 00'€KTY SIK CKJIAJ0BOI YACTHHHU 00'€KTa pOJOBOIo'.

Ha mepmmwmii mornsin, 3a o3Hakor 0araroo0'€KTHOCTI 3II0UYMHH 3
MOXIIHUMH HACJIJAKaMH CIHIBHAJAOTh 31 CKIAJEHUMH 3JI0YMHAMHU,
SIKI TaKOXK 3aBKIM BHUKIMKAIOTH COIIIANBHO IIKI/UIMBI 3MIiHU Y C(bepi
JIEKIJIBKOX 00'€KTIB KpI/IMlHaJ'ILHO MPaBOBOT OXOPOHH. OnHak CriBBij-
HOIIIEHHS OCHOBHOTO 1 JIOJATKOBOTO OO'€KTIB y HHUX BlI[plBHfICTI:CH
Bbararoo0'ekTHICTB CKIIAZICHOTO JETIKTY 00yMOBJIEHA THUM, 1110 BiH YTBO-
PEHHUI i3 IEKITPKOX OKPEMHX 3JI0UMHIB, KOXKEH 3 SIKHX MTOCSTa€ Ha MEeBHI
(cBoi) cycminbHi BigHOCHHU. Lli OKpeMi 3II04MHM, SIK YACTUHU CKJIaJIe-
HOTO, 1epeOyBarOTh MK COOO0 y BITHOCHHAX CYIIAPSTHOCTI: OIMH 3
HHX 3aBKIU € OCHOBHUM JIISTHHSM, a 1HIITHHA — JTOMaTKOBUM (CIIOCOOOM
Yl YMOBOIO BYMHEHHS NepIioro). BimmoBimHo, i 00'€éKT OCHOBHOTO
TSTHHS, SIK TIPABUIIO, TPEBAIIOE HAJ iHIIIMM, BU3HAYA€ CTYIIHb CYCIiIb-
HOT HeOEe3MEeYHOCTI, CIPSMOBAHICTH 1 3MICT 3JIOUYMHY B ILIIOMY, TOJI SIK
00'€KT JIOMAaTKOBOTO JIiSTHHS BUKOHYE JIOTIOMDKHY (DYHKIIiFO, KOHKPETH-
3y€ 3MICT i CIIPSIMOBAHICTh 3JI0YMHY, IIBHIIY€ HOTO CYCITiIbHY HeOe3-
neuHicts. OTKe, IS CKIaAEHUX 3JI0YMHIB BU3HAYAILHUM € OCHOBHUI
Oe3nocepenHiil 00'eKT (x0ua iHO/I HOTO ColliaibHa IIHHICTE MOXKE Oy TH
MEHIIOI0 Hi)K y JTOJJAaTKOBOTO 00’ €KTA).

V 3noumHax 13 ODOXIIHAMH HACIIAKAMH OCHOBHHUUI 00'€KT TaKOX
BKa3ye Ha wmicie 3iouuHy B cucteMi OcobmuBoi yactuan KK, omHak
CTYIiHb CYCHIBHOT HeOE3IEeYHOCTI BUMHEHOTO JIisTHHS BH3HAYA€THCS,
SIK TIPaBHJIO, 32 O3HAKaMHU J0JAaTKOBOTO 00'exTy. OCHOBHUI Oe3moce-
penHili 00'€KT y IUX 3JI0YMHAX BUKOHYE OXOPOHIOBaJIbHY (PYHKIIIIO
IIO/I0 TUX CYCHUIBHUX BiJHOCHH, SIKi € IOJATKOBUM 00'ekTOM. MOKHA

I Mus.: €.B. llleBuenko. Bkas. mpais. — C. 62.
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3a3HAYMTH, IO B TISHHIX JTAHOTO BUIY JOAATKOBHI 00'EKT € TOIOBHHUM,
O1ITBII 3HAYYIIINM, BiH MIPEBAIOE HAJ] OCHOBHUM 1 BUPIIIAIIEHUM YHHOM
BILTMBAE HA CYCITIIbHY HEOE3MEUHICTh 3TI0YMHY 3 ITOX1THIUMHA HACTiIKa-
mu. [lpy boMy MeXaHi3M CIPUYMHEHHS IKOIX JJOAATKOBOMY 00’ €KTY
3aBKAM 0O0YMOBITIOETBCS MIKO/IOO, SIKA 3aBAETHCS OCHOBHOMY O€3IT0-
CepenHbOMY 00’ EKTY.

2. HasiBHICTB, SIK TIPAaBHIIO, aKMUBHOI N0GeIIHKY — Oii. AHAI3 3110-
YHHIB 13 MOXIIHUMHU HACIIAKAMU CBIIUNATh, 10 OUIBIIICTE 13 HUX MOXKE
OyTH BYMHEHA JIMIIE NIISIXOM CKJIQJIHUX Jii'. SIK CBiAYaTh 10CIiHKEH-
Hs €.B. lleBuenka, y aucnosumisx crareit OcoomuBoi yactuan KK,
o TependadaroTh BiIMOBINANBHICTh 3a 3JI0YMHU 3 IOXIJHHUMH Ha-
CIJIiTKaMU, Jis 0cOOM HaildacTilie BUPaKaeTbes y (Di3MUHOMY BILTHUBI,
3a BUHSATKOM OKPEMHX BHIIAJKIB, KOJIM MOXKE MaTH Micile BepOaTbHUN
BILJIMB, HAIIPHUKJIA], TIEPEIISK, 0 CIPHYNHUB TICHXIYHE 3aXBOPIOBAHHS
(ct. 121 KK), 3arpo3a npu 3reantysanHi (ct. 152 KK) Toro?.

SIK BUHSATOK, Y 3JI0YMHAX 13 TIOXiTHUMH HACIHIKAMU MPHUITYCKAETh-
cs 1 macWBHA TIOBEiHKa 0co0M (3Mirrana Oe3isutbHiCTh). [Ipukiagom
MOXKE€ CTaTd CIPUYUHEHHS TOKKHUX TUIECHUX YIIKO/KEHb IIISTXOM
0e3/isITbHOCTI, CKa)XXiMO, KOJIM MaTH HE TOIY€ CBOI HOBOHAPOIKEHY
JTUTHHY, BHACIIJIOK YOTO HACTAIOTh HE3BOPOTHI MOPYHICHHS (YHKIIIN
YKUTTEBO BOKJIMBHUX OPTaHiB, 110 B HACTYITHOMY MPU3BOIUTH IO CMEPTI
JIATUHI®.

Y Oararpox BUIAAKaX Y 3JI0YMHAX 13 TIOXiTHUMH HACIIITKAMH B OIIH-
CYBaHHS JIiSTHHSI IMAHEHTHO BKJIFOUAIOTHCS 1 TIEBHI CITIOCOOM BYMHEHHS
JIaHUX IOCITaHb.

CriocoOu BUMHEHHSI BKa3aHUX 3JI0YHMHIB 3BUYAHO XapaKTePH3YIOTh-
Cs IMiIBUIICHOIO CYCITUTFHOI HEOE3MEeUHICTIO (€ 3araibHO HeOe3euH -
MH) a00 TIOB'sI3aHI 13 HACHJIBLHUIIEKUM BINTHBOM Ha 00’€KkT. B 000X BH-
najKax BKa3zaHi CIIOCOOM € HACTUIBKM IHTEHCHBHHUMU, IO TIPU3BOMSATH

! Sk Bimomo, 3 i3uyHOT CTOPOHU Jist MOXKe OyTH IPOCTOIO i ckiaaHow. IIpocTi
JiT MICTATH y c001 OMHUYHI (€JIEMEHTApHI) aKTH MMOBEIIHKH JIIO[MHH, HAIIPUKIIAJ, 3a-
BaaHHs yaapy. CkianHi il XapakTepu3yrThCs YCKIAIHEHO CTPYKTyporo. Cepen HUX
MOYKHA BUJIUIATH Ti, IO CKJIATAFOTHCS 13 KUTBKOX aKTiB MOBEIIHKHU, KOXKEH 3 TKUX MOKE
OyTH BH3HaHUIA sk camocTiiiHa 1ist. (JokmanHo npo ne aus.: B.I1. Tuxwuii, M 1. [1anos.
3nouwnH, ioro Buau ta cramii. — K., 2007. — C. 6-8.

2 JTus. €.B. llleuenko. Bkas. mpaus. — C. 73.

3 Jlus.: Cramuc B.B., Baxxanos M.U. Ilpecrymienust npoTus Ju4HOCTH B YK
YCCP u B cyne6Holt npaktuke. — X., 1981. — C. 80.
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JI0 CIIPUYMHEHHS IIKOIM JEKITHKOM 00’ €KTaM KpUMiHAIBHO-TIPaBOBOT
OXOpPOHH, TOOTO TIEBHUM YHHOM OOYMOBIIOIOTH 0araro0o0'eKTHICTh IHX
3JI0YMHIB.

3. HasBHIicTB 080X cycninbHo Hebe3neuHux HAcaioKié — OCHOBHOTO
(mpsiMoro, HaWOIMKIOr0) 1 JAOMATKOBOTO (TOXIAHOTO, BiIAaeHOro)!.
Lli HacHiAKM HACTArOTh MOCIIJOBHO, TaK OM MOBUTH, XPOHOJIOTI4HO,
OJIH 32 IHIIMM BHACTIJIOK BYMHEHHS il 4u Oe3misutbHOCTI. 1lpn 1b-
OMYy OCHOBHHI (TIpSIMUIT) HACIIIOK 3aBXKIH TSATHE 32 COOOK0 JOIaTKO-
BHH (TIOXiHUIT), 00 32 CBOEIO CYTHICTIO BiH € HACTUTLKH IHTEHCUBHHM,
«PYWHIBHAMY», M0 O0'€KTHBHO MICTUTH Y COOl peaibHy MOXKIHUBICTh
HACTaHHSI MMOX1JHOTO HACIIAKY y BCIX BUIIAJIKaX BUMHEHHSI TAKOTO 3J10-
yuHy. CycniapHO HeOe3MeuHe AisTHHs 0e3mocepeIHbo1 y4acTi B HACTaH-
Hi 0JaTKOBOTO (TIOXiTHOTO) HACIHIJAKy He mpuiiMae. BoHo mopomkye
OCHOBHHUH HACIIJIOK, SKHA B CBOIO YepPTy, BUKIMKAE HACIIAOK JIOJaT-
KOBHH.

Po306epemo BuKIIasieHe Ha MPUKIAJI 3JI04HHY, MTepeadadeHoro v. 2
ct. 194 KK VYkpainu. Y npomy 31104dHi €: a) AISTHHS — 3HUIICHHS a00
TMTOTIIKOPKEHHS Yy KOTO MaifHa; 0) 0CHOBHUH (TIPpSIMHIA) HACITITOK — Maii-
HOBIi 30MTKH (y BETTUKUX Y OCOOJIMBO BEIIMKHUX PO3Mipax), AKi HACTaIIN
Yyepe3 3HUILEHHS Y1 MOMIKO/KEHHS MaliHa; B) JIOMATKOBUH (TTOXiTHIIA)
HACHIJIOK — 3aru0enp JIFOIEH UM 1HII TSHKKI HACHIIKU. 3a aHAJIOTTYHOIO
CXEMOI0 MOYKHA PO3IIIAJIATH OyAb-SIKHI 3JI0YMH 3a3HAYSHOTO BHLY.

Takum yuHOM, came HasBHICTH Y JIiSTHHI JIBOX HACJIJKIB — IPSIMOTO
1 IIOX1THOTO BiJI HHOI'O — € BU3HAYAIBHOK O3HAKOK 3JI0YMHIB 3 MOXI1I-
HUMU HacIiJKaMH, sKa i BiIpi3HSE 1X BiJl YCKIAIHEHUX MisHb IHIIAX
BUIIB.

JocmimkeHHs po3IIsyBaHUX 3JI0YUHIB J]a€ TiICTABU I BUCHOB-
Ky, [0 BU3HAYEHHS B HUX HACIIJIKIB 3aKOHOJABEIb 3[IHCHIOE PI3HUM
YUHOM. Y OLIBIIOCTI BUTIAJIKIB B SIKOCTI MIPSIMOTO 1 MTOXiTHOTO HACIIAKIB
BHCTYTIa€ peajbHa IIKOJA JKUTTIO, 3J0POB'T0, BIACHOCTI, IPOMaJIChKIl

! Hampukinaz, B.O. HaBpoubkuii y 37104HHAX JaHOTO BU/Y HACIHIIOK, KU CIIPH-
YHHSIE KOy OCHOBHOMY 00’ €KTY, Ha3UBa€ «IIPOMDKHIMY, a TOH, IO 3aMO/III0€ IIKOTY
JIOAaTKOBOMY 00’ €Kty — «KiHIeBuM». ([IuB.: HaBpouskuii B.O. Teopernuni npodiemu
KpUMiHAIbHO-TIpaBoBoi kBasidikamii. — C. 255). Jleski HayKOBIIl HACTIIKH Y TAKUX 3710~
YMHAX HA3WMBAIOTh «HACIIIKAMH IEPIIOro i Apyroro mopsaky». ([us., namp.: Kpuwmi-
HaJlbHE TpaBo YKpainu: 3aranbHa yactuHa: miapyyruk / 10.B. baynin, B.1. Bopucos,
B.I. TrotroriH Ta iH.; 3a pen. B.B. Crammca, B.S1. Tamis. — X.: [Ipaso, 2010. — C. 246).
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6esnerri Tomro. OHAK B OKPEMHX BUITAIKAX SK ITOX1THIH HACIIIOK 3aK0-
HOJIaBeIb HA3MBAE CTBOPCHHS HEOE3MEKH CIPUYNHEHHS KON (TOOTO
BH3HAYAE IIKI/UTMBI HACHTIJKU K TOTEHIIHO MoxuBi)'. Hampuknan,
YMHUCHE pyHHYBaHHs a00 MONIKO/PKEHHS IUISXIB CHOMYYEHHS, CIIOPY/T
Ha HUX, PyXOMOTO CKJaay abo CyaeH, 3ac00iB 3B'S3Ky YM CUTHAII3aIlii,
a TaKoX 1HIII [Tii, CIPSIMOBaHI Ha TIPUBECHHS 3a3HAYCHUX MTPEIMETIB Y
HETNPUIATHUHN JUTs eKCIUTyaTanlii CTaH, SIKIIO [ CIPUYUHHUIIO YU MOTJIO
CIIPUYMHHUTH aBapio 1Moi3ja, cyaHa ado MopynIuiao HOpMaIbHy poOOTy
TPAHCIOPTY, 00 CTBOPHIIO HEOE3MEKY IS HKUTTS JIFOJCH UM HACTAHHS
iHIMX TSOKKEX Hacaiakie (4. 1 ct. 277 KK)2.

KpiMm Toro, 1ocuTh 4acTo MOXigHI HACHiIKK (hOPMYITFOIOTHCS 3aK0-
HOJIABIIEM SIK aJIbTEPHATHUBHI a00 13 3aCTOCYBAHHSM OLIHOYHUX IMOHSTH,
SIK TO: «3aru0eip JIoAeH», «IHIN TSHKKI HACIIIKKWY, «OCOOIMBO TSKKI
HACIIIKI», «BEJIMKa MarepiajbHa IKO/Iay, «iICTOTHA IIIKOay TOIIO.

Ha namry jyMKy, BAKOPUCTAHHS BKA3aHUX MPUHOMIB 3aKOHOABYOT
TEXHIKH MPU KOHCTPYIOBaHHI 3JI0YMHIB 13 TIOXiTHUMH HACIiKaAMH HE
e BumnaakoBuM. [lo-mepiire, TOMy, 110 3aJI€KHO BiJi 0COONMMBOCTEH OC-
HOBHOTO O€3IT0CEPeHhOr0 00 €KTY B PI3HUX CKJIaJaX IMX 3JI0YMHIB

! B ropuanuHiii jiteparypi GiibLIicTh aBTOPIB CXMIIIETHCS 10 TOTO, IO CTBOPEHHS
peasbHOi MOXKIIMBOCTI HACTAHHS IIKOAM TAKOXK € CYCIHIIBHO HeOE3NEUHUM HACIIiJIKOM
BurHEHOTO HistHHSA. [Ipo e mucamu H.®. Kysnenosa, B.M. Kyapssues, M.U. Koanbos,
C.B. 3emroko, M.I. ITanos, B.I1. Tuxwuit, [1.C. Bep3iH Ta iHmi HaykoBLi. 30KkpeMa, Ha
nymky H.®. Ky3HenoBoi MOKIMBICTh HACTaHHS IIKiAJTMBUX HACIIAKIB O3HAYA€ SIKICHO
HOBHIf CTaH, 10 BUHUK B peajbHIi MIHCHOCTI, 3a SKOTO 3 SIBUINCH PealbHi, LIIKOM
KOHKPETHI YMOBH, CHJIM, CIIPOMOXKHI CIIPHYMHHUTH IKoAy 00’ekty. ([{uB., Hanp.: Ky3-
HenoBa H.®. 3HaueHue NpecTyNnHBIX MOCIEACTBUH Ul yTOJOBHON OTBETCTBEHHOCTH.
— C. 24; Kosanes M.I. IIpo6nemsr yuenust 06 00BEKTHBHOIH CTOPOHE cOCTaBa Mpe-
crymieHus. — Kpacnosipek: U3n-Bo Kpacnosipckoro yH-Ta, 1991. — C. 89; bepsin I1.C.
3M04YMHHI HACHIAKH: TOHATTS, OCHOBHI Pi3HOBUAM, KPUMIHAJIBHO-IIPABOBE 3HAYCHHSI.
—K.: Taxop, 2009. — C. 46-48 Ta in.).

3aciyroBye Ha miaTpumky aymka M.I. ITanosa i B.I1.Tuxoro, siki BBaXaroTh, 1110
y BCIX BHIIQJKax, KOJIM ICHy€ 3aKOHOJaBYa BKa3iBKa Ha PEasIbHICTh 3arpO3W HACTAaHHS
HACJIJIKIB, IIKO/IA, IO CIIPUYUHSETHCS 00’ €KTY, OJISITae y MOPYIISHHI CTaHy 3aXuIle-
HOCTI, OE3MeKH CyCIUIBHUX BIIHOCHH, IIIHHOCTEH, OJar, sIKi IOCTaBJICHI I1iJ] OXOPOHY
KpuMiHanbHOTO 3aKoHy. ([uB.: [lanos H.W., Tuxwuii B.I1. YronoBHas OTBETCTBEHHOCTh
3a co3nanue onacHoct // [Ipobiemu 3akonHocTd. — X., 1997. — Bun. 32. — C. 107).

2 TloniGHi 3M04MHHM B JIITEpaTypi OTPHUMAIIH Ha3BY «ACIIKTH HeOe3mekn» abo «e-
JIKTU CTBOPEHHS HEOE3IeK».

159



OOUHUYHI 3r104UHI: MOHSIMmMS, 8udu, Kearigbikauisi

SIK HacIlliIOK MOXKE BHCTYHATH LIKOJA, 10 3aBJA€THCS PI3HOMAHITHUM
JOAATKOBHM Oe3rnocepenHiM o0’ekTaM. A, mo-apyre, pyrdHIBHA CHiia
OCHOBHOTO (TIPSIMOTO) HACTINKY B OKPEMHX 3JI0YMHAX i3 TOXiIHUMHU
HaCJIiIKAMHU HACTUIBKU BEJIMKA 1 «PI3HOBEKTOPHAY, 1110 MOXKE BUKIIMKA-
TH IIUPOKHUI CIIEKTP MOXIIMBUX HacliiKiB. B ocTaHHROMY BUIIAAKY iX
BU3HAYCHHS B 3aKOHI HaBPsIIL Y1 MOKJIMBO 311HCHUTH 0€3 3aCTOCYBaHHS
OIIIHOYHUX TIOHSATH, AKi «MAIOTh PI3HOMAaHITHUN 3MICT i Y KOHKPETHOMY
CBOEMY TIPOSIBI BUCTYMAIOTh y pi3HUX (opmax»!. BHocsun y npaBoBi
HOPMHU OI[IHOYHHII MOMEHT, TaKi MOHSATTS Mepea0a4aroTh MOXIIUBICTh
CaMOCTIMHOI OIIIHKM KOHKPETHOT'O BUIIAJKY 3 OOKY IIPaBO3acTOCyBaviB
1 3niicHeHHs Ha 11 OCHOBI 1HIMBIya IbHOTO ITiTHOPMATUBHOTO PETYITIO-
BaHHS CYCIIIBHUX BiJHOCHH?.

Haramaemo, 1mo B FOpUIMYHUE JIiTEpaTypi BUCIOBIIOIOTHCA Pi3HI
JYMKH TIIOJTI0 IOIITEHOCTI iCHYBaHHS B 3aKOHI OI[IHOYHHUX MOHSATH. Hu3-
Ka HaykoBiB, Harpukian, T.A. Kocrapesa, M.I. KoBaibos, A.B. Hay-
MOB BBa)KalOTb L0 TAKUX IOHATH B3araji cliif mo30yBaTHCs, TOMY 110
BOHH iCTOTHO MiJBUINYIOTh PU3HK CYTOBHUX MOMHIOK’. IIpo HEoOXij-
HICTh 32 MOXJIMBOCTI YHHUKAaTH 3aCTOCYBaHHS OLIIHOYHMX IOHSTH AJIS
BH3HAYECHHS KBaJi(hiKyIOUMX O3HAK, 0COOIMBO MO0 CYCITIIHhHO Hebe3-
nevyHux Hacaiakis, nucaau C.B. 3emirokos, M.1. ITanos, B.I. Tkauenko
Ta iHII BYEHI.

! Jlus.: bpaiinun SI.M. YronoBHbIH 3aK0H 1 €ro npumenenue. — M., 1967. — C. 63.

2 Jlus.: Ilamuenko C.J{. OLeHOYHBIC IPU3HAKH B COCTABAX KOHKPETHBIX IPECTYII-
nenuit: Aproped. muce. ... kaun. ropun. Hayk. —K., 1988. — C. 10-11.

3 Jlu.: Kocrapesa T.A. KBanuduuupyrorine 06CTOATENIBCTBA B YTOJIOBHOM IIPaBe.
— SIpocnagnb, SApl'Y, 1993. — C. 137; KoBaneB M.I. OntiuManbHOE cOOTHOIEHHE (Bop-
MaJIEHOTO U OLICHOYHOTO B YroJIoBHOM 3akoHe // CoB. roc-Bo u mpaBo. — 1973. — Ne 11.
—C. 69-70; HaymoB A.B. [IpuMeHeHne yroloBHO-IPAaBOBEIX HOPM. — Bonrorpan, 1973.
—C. 97-98.

4 Jus.: 3emiokoB C.B. TToHsITHE BpEOHBIX MOCICACTBUM MPECTYIUICHHS U HX
MpaBoBOE 3HaueHue: ABToped. 1uc. ... KaH. opu. Hayk. — M., 1983. — C. 21-23; 3em-
moxoB C.B. YromoBHo-1paBoBBIe MPOOIEMBI IpecTynHOro Bpena. — HoBocubupek:
Wzn-Bo HoBocu6. yu-Ta, 1991; [TanoB H.M. O To4HOCTH HOPM YTOJIOBHOTO IIpaBa U
COBEPILICHCTBOBAHUU 3aKoHonmarenbHol TexHuku // IlpaBoBenmenme, 1987. — Ne 4.
— C. 81-82; [TanoB H.M. OnieHO4YHBIE TOHATHUS ¥ UX IPUMEHEHHE B YTOJIOBHOM IpaBe
// TIpoGiemsl coll. 3akoHHOCTH. — X.: Bumia mkona, 1981. — Bein. 7. — C. 99-106; Tka-
yeHko B.W. CocTaBbl MpecTyIICHHUI C OTSTYAIIMMI 00CTOSATEIBLCTBAMHE // YTONOBHAS
OTBETCTBEHHOCTH U €€ peayn3alus B 00pr0e ¢ npecTynmHocThio. — M., 1988. — C. 39.
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Mu moro/pKyeMocs i3 TUM, IO OI[IHOYHI TIOHSATTS HE MMOBUHHI IIH-
POKO BUKOPHCTOBYBATHCS AJIS1 BA3HAYECHHS O3HAK CKJIaly 3JI0YMHY, Of-
HaK BBa)Ka€MO, 110 B [IEBHUX BUNAJIKAX 1X 3aCTOCYBAHHS € JOLIIbHUM i,
HaBiTh, KOPUCHHUM. SIK cripaBe/uMBO 3a3HaunB B.M. Kynpssies, «cyc-
MiTHHI BITHOCHHU MTPOTSTOM J1ii KpUMiHATBHO-TIPABOBOI HOPMH MTOCTIH-
HO 3a3HAIOTh 3MiH, PO3BUBAIOTHCS, yCKIAAHIOIOTHC. Cy/l HOBUHEH MaTh
MOJKJIMBICTH B IIEBHUX MEXaX BPaXxOBYBaTH Ti 3MiHH, 110 BiJJOyBarOThCS
B KHTTi. Taky MOXKJIHBICTh 3a0€3MeUyIOTh OMIHOYHI MOHATT»'. TIpo
BaYXJIUBY PETYISTUBHY (YHKIIiIO, SIKY BHKOHYIOTH OI[IHOYHI IOHSTTSA,
nucas i M.1. [laHoB, 3a3Hadarouy, M0 OLIHOYHI HOHSTTS «...HAaAalOTh
KpUMiHAJIBHO-TIPABOBOMY PETYIIFOBAHHIO OLTBITY THYYKICTh, TIOBHOTY,
JUHAMIYHICTb, 110 103BOJISIE KPUMIHAJIBLHOMY 3aKOHY BPaXOBYBATH BCIO
PI3HOMAHITHICTB SIBUIIL Y 1X THHAMIII Ta PO3BUTKY» .

OTxe, BAKOPUCTAHHS OLIHOYHUX HOHSTH IPY BU3HAYCHHI MTOX1THUX
HACJAKIB y pO3IISAYBaHUX 3I0YMHAX € BUIIPABIAHUM, OHAK Ma€ OyTH
BHUB)XEHUM 1 00epeXHUM. Y THX BUNAJIKAX, JI€ X HEMOXKJIMBO YHUKHY-
TH B 3aKOHi, (popMai3allisi OI[iHOYHUX TMOHITHh MAa€ 3IHCHIOBATHCH 3a
JIOTIOMOTOI0 CYyIOBOI IPAKTHKH.

Hapasi B cymoBiii mpakTwili iCHYIOTh ITI€BHI HalpalfoBaHHs II0/I0
TIIyMa4€HHS 3MICTy MOX1THUX HACIIJIKiB, SIKi BU3HAYEHI Uepe3 OIiHOYHI
MOHATTA B OKPEMHUX 3JI0YMHAX 3 NOXIJHUMH Haciiakamu. Hampukiaz,
3rigHo 3 1. 11 mocranosu [lnenymy BepxoBroro Cyny Ykpainu Bix 30
TpaBHsa 2008 p. Ne 5 «IIpo cynoBy npakTUKy y CHpaBax Mpo 3JI0YHHU
IIPOTH CTaTEeBOi CBOOOAM Ta CTATEBOi HEIOTOPKAHHOCTI 0COOM» 0CO0-
JIUBO TSDKKUMU HACHiIKaMH, riepeoadeHnmu 4. 4 ct. 152 ta 4. 3 c1. 153
KK MoxyTh OyTH BU3HaHi, 30KpeMa, CMEPTh a00 caMoryOCcTBO MOTEp-
inoi ocoOu, BTpara Heto Oyb-SKOro OpraHy M BTpaTa OpraHoM Horo
(hyHKI, cuxigHa XxBopoOa abo HIIMK Po3IIaj] 30POB's, TIOETHAHUHT
i3 CTIKKOIO BTPATOIO MPAIE3IaTHOCTI HE MEHIIE HiXK Ha OJIHY TPETHHY,
HETONpaBHE 3HIBEYCHHS 00N, IEPEPUBAHHS BariTHOCTI YU BTpara
PEeNpOMyKTHBHOI (DYHKIIIT, a TaK camo 3apaskeHHs BipycoM iMyHomedi-
LUTY JFOJUHH YU 1HIIOT HEBHIIIKOBHOT 1H(EKIIHOT XBOPOOH, 110 € He-

! uB.: Kymapsasues B.H. OOmas Tteopus KBalMpUKALMKA IIPECTYIUICHUN.
Yap. p pecty

—C. 118.

2 JTus.: [Taros H.U., Oropoguuk A.IT. MeTo0I0rHYECKHUit aCTIEKT HCCIIC0BAHMSE
OLICHOYHBIX MOHSITHI B yrosoBHOM mpase // Merononoriudi npo6ieMu npaBoBoi Ha-
yku. Marepiann MixkHapoaHoi HaykoBoi koHpepenuii. — X.: [Ipaso, 2004. — C. 319.
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0€3MeUHOI0 IS KUTTS JIIOAWHH, K1 CTAINCS BHACIILOK 3IBAITYBaHHS
a00 HACHJIBHUIIBKOTO 3a/{0BOJICHHSI CTaTEBOT IPUCTPACTI HEIIPUPOIHUM
criocobom'.

VY mynkri 5 nocranosu [Inenymy BepxoBrnoro Cyny Ykpainu Binx 10
rpyaus 2004 p. Ne 17 «IIpo cynoBy mpakTUKy y COpaBax Mpo 3JI0YHHU
Ta iHII MPaBOMIOPYIIEHHS MPOTH AOBKIIUID BKa3y€ThCS, IO ITiJ] TSK-
KHMH HacCiJIKaMu B 4. 2 cT. 245, 1. 2 ct. 252 KK crig po3ymiTu: 3aru-
0eb UM MacoBe 3aXBOPIOBAHHS JIFO/ICH; ICTOTHE TIOTIPIIIEHHS €KOJIOT14-
HOT1 OOCTaHOBKH B TOMY YH IHIIIOMY perioHi (MiCII€BOCTi); 3HUKHEHHS,
MacoBi 3aru0elb 9M TKKI 3aXBOPIOBAHHS 00’ €KTIB TBAPUHHOTO i POC-
JIMHHOTO CBITY; HEMOXJIMBICTh BIITBOPUTH MPOTATOM TPHUBAJIOTO 4aCy
Ti 44 iHIII TPUPOIHI 00’ €KTH 200 BUKOPUCTOBYBATH MIPUPOIHI pecypcr
B IIEBHOMY PEriOHi; T€HETUYHE MEPETBOPEHHS THX UM 1HIIUX MIPUPOJ-
HUX 00’€KTIB; 3aMOfisTHHS MaTepialbHOI KO B OCOOIMBO BEJIUKHX
po3mipax, ToIo>.

TsOKKMMU HACIHTIIKaMU TIPY TIEPEBHINEHHI B abo CIry:)KOOBUX
noBHOBaxkeHb (4. 3 cT. 365 KK), 3rimHO 3 po3'sicCHEHHSAMH, IO Mic-
TaThCS y 1. 10 moctanoBu [Inenymy BepxoBHoro Cyny Bix 26 rpynHs
2003 p. Ne 15 «IIpo cynoBy HpakTHKy Yy CHpaBax MpO NEPEBUILECHHS
BJ1a1 a00 ciyKOOBHX IOBHOBAXKEHBY, BU3HAIOTHCS 3aIIOISIHHS [10TEP-
MJIOMY TSDKKHX TUISCHUX YIIKO/KEHb, 200 CMEpTi, JIOBEIEHHS HOTO 110
camory0CTBa, CIIPUYUHEHHS MaTepialbHUX 30UTKIB, sKi y 250 1 Oibpie
pa3iB MEepeBUIYIOTh HEOTIOATKOBYBaHNN MIHIMYM JIOXO/IiB TPOMAJIsH,
pO3BaNl AisUNTBHOCTI MiJIPUEMCTBA, YCTAHOBH, OpraHizaiii, iXx OaHK-
PYTCTBO, CTBOPEHHSI aBapiiHOI CUTYyaIlil, 110 MOTSAIIIA JIIOACHKI KEPTBH,
TOMIO?.

OTxe, BBaXKaeMo, 110 3aBISIKM CyHOBil HPaKTHLI 1 po3’SCHEHHSIM
BHIIOI CyZI0BOT IHCTaHIIIT I[LIIKOM MOXKIIMBO HEWTpalli3yBaTd HETaTUBHI
SIKOCTI OI[IHOYHHX MOHATH, YHIPIKYBaTH iX 3MICT 1 THM CAMUM YHUKHY-
TH TIOMWJIOK TIPH KBaJTi(hiKallii 37I09HHIB.

4. Mamepianvbuuil ck1ao 3709MHIB 13 TIOXITHUMH HACHIIKAMU 1 HAs6-
HICMb 0NOCePeOK08aAH020 NPUUUHHO20 36'3KY. YC1 3II0YMHHU 3 TIOX1THUMHU
HacJiJKaM1 MalOTh MaTepiaJIbHUi CKJIaJl, @ TOMY BCTAaHOBJICHHS IPUYUH-

! TuB.: 36ipuuk mocranoB [lnenymy Bepxosuoro Cymy Ykpainu (1972-2009).
—C.703.

2 Tus.: Bicu. Bepxos. Cyny Ykpainu. —2005. —Ne 1. — C. 9.

3 lus.: Tam camo. —2004. — Ne 2. — C. 8.
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HOTO 3B'S3Ky B HHUX € 000B's3KOBUM. O/iHaK 3'CyBaHHS OCOOJIMBOCTEN
CHIBBIIHOIIICHHS JISTHHS 1 HACTIJKIB Y 1X CKJIaJaX MPU3BOIATH 10 BHIC-
HOBKY, LII0 BCTAHOBJICHHIO MiAJISITa€ HE TUIBKY NPUYMHHUN 3B'S30K MK
TUSTHHSAM 1 OCHOBHUM (ITPSIMUM, HaWOJIFMKIUM) HACIIAKOM, a U 3B'I30K
MDK JISTHHSM 1 HaCJIIIKOM JOTAaTKOBUM (ITOX1THHM, BiJTaJICHHM).

[IpuunHHWMIA 3B'A30K y MEpIIii i3 3a3HaYeHUX JTAHOK € MPSMUM abo
6esnocepennim’. [{omo AisHHS i 10AATKOBOTO (MOXiJHOTO) HACIIAKY
CJIiJT TOBOPHUTHU TIPO ONOCEPENKOBAHUN NMPUYMHHUH 3B's30K. [Ipu #ioro
BCTaHOBIICHHI HOTpi6H0 BU3HAYHUTHU: a) HASBHICTh 0€3MOCeperIHbOro
3B'SI3Ky MIX JiSTHHSAM i OCHOBHUM (HpHMI/IM) HaciikoM; 0) mepemy-
BaHHs B Yaci TpsIMOTO HaCJ'Il,ILKy LIOI0 MOXIAHOTO HACIiAKY; B) 00y-
MOBJICHICTh TOXIHOTO HACTIAKY NPSIMHAM HACIIIKOM; T) peajbHy
MOXJIUBICTb HACTaHHS IOXIJHOTO HACIIJIKY BHACTIIOK CIPHYHMHECHHS
OCHOBHOTO (TIpSIMOTO) HAcHiAKy. SIk 0aduMo, B 3a3HAYCHOMY BUTIAJIKY
CIPalbOBYE MPABUIIO «IIPUUYUHA TPUUYNHU € IPUUMHOIO CHPUUYNHEHHSD)
(causa causae est causa causati), 0 BU3Ha4a€ CyTHICTb OIIOCEPEIKO-
BAaHOTO IPUYMHHOTO 3B'SI3KY.

TakuM 4MHOM, SIKIIIO HE BCTAHOBJICHO NPUYNHHHHN 3B'sI30K MIXK JisIH-
HSIM 1 JJOAATKOBUM (ITOXiJHMM) HACIIIKOM, TO Oy/e BiJICYTHIM 1 CKJIaj
JAHOTO 3JIOYHHY, & 0c00a MOXKE MOHECTH KPUMIHAIBHY BiIIOBiIaTb-
HICTb JIMILE 3a TiSTHHS, 110 CIIPUYMHUIIO HACTAHHS OCHOBHOTIO (IPSIMO-
r'0) HAaCJIi/IKy, 3BUYaiiHO, 32 YMOBHU IPUUUHHOTO 3B'S3KY MK HUMH.

HaBenene no3Bonsie CTBEpIKyBaTH, 110 NPUHAJIECKHICTD 3JI0YHMHIB
13 MOXITHMMHU HACHIIKAMHU OO0 CKJIIAOHUX OOWHWUYHUX 3JI0YMHIB II0SC-
HIOETBCS TAKOXK 1 CeHU(pIUHUM XapaKTepoM iX HPUYUHHOIO 3B’S3KY,
SIKMH, SIK IOBEZCHO, TAKOXK MA€ CKIIaJHUH XapakTep.

[IpuknazoM npaBUIBHOTO BCTAHOBJICHHS IPUYMHHOTO 3B'SI3KY MIXK
JISTHHSM 1 HacCIiKaM# y 3JI0YHHI JAHOTO BHUY MOXE CTaTH HACTYITHA
KpUMiHaJIbHA CIIPaBa.

JuinpoBchkuii pationHnit cyn M. KueBa BupokoM Bin 24 TpaBHS
2005 p. 3acynuB b. 3a 4. 2 ct. 121 KK 3a te, mo Bin 18 Bepecus 2004 p.,
riepeOyBalovn y CTaHi aJIKOTOJIBHOTO CIT'STHIHHS, 4epe3 0coOucTy He-

!SIk 3a3na4aB B.M. KyapsiBLeB, «I1i1 psSIMUM IIPUYMHHUM 3B'SI3KOM MU pO3yMie-
MO TaKHH PO3BUTOK MOMiH, KM OyB BUKIMKAHUH CYCHIIBHO HEOE3MEYHOIO Ji€0 YU
0e3/1isUTbHICTIO 1 IPHU3BIB JI0 3JI0YMHHOTO PE3YbTaTy, 10 BifOyBCs Oe3 BTpydaHHs iH-
muX JOAChkUX BUMHKIBY. ([uB.: Kyapssies B.H. O0bekTHBHAS CTOPOHA MPECTYILIC-
Hust. — M., 1960. — C. 214).
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MIpHSI3HB TTOOUB A., 3aBIaBIIN I/IOMy T10 JIeKUTbKa ylapiB KyJIaKOM y ro-
JIOBY Ta HOTOIO B JKUBIT, 3aITOJ[iSIBIITN TIOTEPITIJIOMY TSDKKI TUTIECHI yIII-
KOJDKEHHSI, B/l IKHX 22 BepeCHS IhOTO K POKYy A. TIoMep.

VY kacariitHiil ckap3i 3aXMCHUK TTOCHJIABCS Ha Te, 1110 CYJI0BE CIiJIC-
TBO y CIIpaBi MMPOBEICHO HETIOBHO ¥ OIHOOIYHO, 3 TIOPYIICHHSM IpaBa
3aCyPKEHOTO Ha 3aXHCT Ta IHIITNX BUMOT KPUMiHATBHO-TIPOIIECYaTbHO-
ro 3akoHy. BiH cTBep/pKyBaB, 1m0 b. 3104nHIB, 32 sKi HOTO 3acyKeHO,
HE BUMHSB, a BUCHOBKH CyAy HE BIANOBINalOTh (PAKTHYHUM OOCTaBH-
HaM CIIpaBH 1 He MiATBEeprKeHi 310paHMMHU y Hil JTIOKa3aMH, KOTPUM
CyIl, KpiM TOTO, HE JIaB HAJIEKHOI OI[IHKH, BHACIIIJIOK YOTO HETIPaBHIIb-
HO 3aCTOCYBaB KpUMiHAILHUI 3aKOH.

[lepeBipuBIIM Martepianu crpaBu, Koyeris cyaiB CyoBoi manatu
y KpuUMiHaIBHUX ciipaBax BepxoBHoro Cymy YkpaiHu y 3a/I0BOJICHHI
KacalliiHoi CKapry BiIMOBWJIA 3 TaKWX MijicTaB. Sk ybadanocs i3 ma-
TepialliB CIIpaBH, IOCYJI0BE Ta CYIOBE CIIIJICTBO y Hill MPOBEIEHO 3 JI0-
JepXKaHHSIM BUMOT KPUMIHAIBHO-TIPOIECYATHHOTO 3aKOHY, IIOPYIIEHb
3aKOHY, IO TSI O CKaCyBaHHS NOCTAHOBIIEHUX Y CIIPaBi CYJJOBHX pi-
IIIeHb, HE BCTAHOBJICHO, @ BUCHOBKH CY/y IPO BHHHICTh b. Y BUMHEHHI
HUM 3II0YUHIB, 32 SKi HOTO 3aCy/KEHO, BiAMOBIIAIOTh ()aKTUIHUM 00-
CTaBUHAM CIIPaBH 1 MITBEPIDKEHI EPEBIPEHUMH y Hill Ta BUKIIAJACHU-
MU Y BUPOKY JIOKa3aMH.

3okpema, cBiok K. Ha 10OCynoBOMY CIIAICTBI Ta B Cy[IOBOMY 3aci-
JaHHI JaB JOKIJIAIHI TOKa3aHHS PO 00CcTaBUHU MOOUTTS b. moreprrino-
ro A. i 3aN0IsTHHS. OCTAaHHPOMY TaKUX TIIECHUX YIIKO/KECHb, Bi/l IKHX
Toit momep. CBOi TTOKa3aHHS CBiJOK IiITBEPIHB 1 P MPOBEACHHI 3a
HOTO0 y4acTIO BiITBOPEHHS OOCTAHOBKH 1 0OCTAaBWH TOAI1, OYHOI CTaB-
ku 3 b. [Hmmi cBigok — JI. — mocnmaBcst y CBOIX MOKa3aHHSX Ha Te, M0
miJ 9ac iHOuAeHTY Mik A. Ta b., ocraHHill 3aBmaBaB ygapu HOTaMu
IO TUTy TIOTEPIILIOTO i TPH EOMY OJIUH 3 yAapiB OyIll0 3aBIaHO HOTOIO
3BEpXy BHHU3.

3TiIHO 3 BUCHOBKAMH CYIOBO-MEIMYHOI €KCIIEPTH3H B A. BHSBIIEHI
TSDKKI TIIECHI YIIKOJDKEHHS KUBOTA, HEOE3IEUHI /IS KUTTS B MOMEHT
3aIoIisHHS, BiJ] IKHX CTajacs CMEPTh MOTEPITLIIOTO. EKCHepT Y Cy/IOBO-
My 3acCiJlaHHI TIOBHICTIO HlI[TBepL[I/IB BHCHOBOK €KCIIEPTH3H 1 MTOSICHUB,
0 MK OTPUMAHOIO TOTEPIIUTUM A. TPaBMOIO )KHBOTA Ta HACTAHHSIM
Horo cMepTi € HeoOXiaHWI MpUYMHHUE 3B's130K. Kpim Toro, ekcrept
3a3Ha4MB, 10 TaKa TpaBMa IPH MaJ[iHHI BAHUKHYTH HE MOXeE.
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Buxonsuu 3 HaBeneHoro, koseris cyaniB CynoBoi najata y Kpumi-
HaJbHHX cnpaBax BepxoBHoro Cymny YkpaiHu y 3aJ0BOJICHHI Kacarliii-
HOI CKapru BiIMOBWIJIA 1 BU3HAYMJIA, L0 3aBAAHHS yAapiB HOraMu 110
TiTy TTOTEPIILIOTO, B/l IKWX HAacTaja HOro cMepTh, 3a BiJICYTHOCTI J10-
Ka3iB HassBHOCTI YMHCITy B 0COOM Ha IT030aBJICHHS TIOTEPITLIIOTO KUTTA,
Cya npaBHIbHO KBai(ikyBas 3a 4. 2 ct. 121 KK'.

Ho ¢y6’exkmusnux osnax OISy BAHHX 3JI0YMHIB HAJICKHUTh 3Mi-
IIaHA BUHA: YMHCE IL0/I0 JiSTHHS 1 OCHOBHOTO (IIPSIMOTO, HAHOIMKYO-
r0) HACHIIKY 1 HEOOEpPEKHICTD IOJ0 IOAATKOBOTrO (IOXiAHOTO, Binaa-
JICHOTO) HACIIJIKY.

[MutanHs npo 3Mminrany (CKIaHy, TMOABIMHY) BUHY € HEOAHO3HAU-
HUM 1 CyNepewIMBUM y KpHUMiHaJIbHOMY TpaBi’. SIK BiZoMo, OKpemi
CKJIaJIV 3II0YUHIB y 3aKOHI CPOPMYITFOBaHI TAKMM YHHOM, 10 B HUX Ma€
MiCIle YCKJIaJHEHA Cy0'€KTUBHA CTOPOHA, KOJIU B MEXKaX OJHOIO CKIIaILy
3JI0YMHY YITKO NPOIISAAETHCS Pi3HE ICHXIUHE CTABJIECHHS Cy0'eKTa 10
IistHHS (YMuUcen) 1 1o HachiaKiB (HeoOepexHicTh). Taki ckiaau B Teo-
pii KpUMIHAIBLHOTO MIPaBa HA3MBAIOTHCS CKIIAAHUMH CKIIaIaMU 3 JBOMA
dopmamu BuHK®. IM B CBOIO Yepry BiATOBinAIOTH CKJIAMHI 3TOUMHH 3
nBoMa (hOpMaMu BHHH, Ki 1HaKIIEe BUCHI HA3UBAIOThH 3JIOYMHAMH, II0
KBaITi(DiKYIOTBCS 32 TSHKKAMH HACIIIKaMU 200 3JI0YMHAMH 3 ITOX1THUMHA
HacaiagkamMu®,

Ha mymxy A.l. Papora, sxwii mociipkyBaB CyO'€KTHBHY CTOPOHY
3JI0YMHIB JAHOTO BHJY, BOHH XapaKTEPHU3YIOTbCS CIIOIYUYECHHSIM ABOX
pi3HEX (OPM BUHH: YMHUCITY 1 HE0OEpEKHOCTI (CIIOTYYEeHHS MPSMOTO 1
HENPSIMOTO YMHCITY, @ TAKO)K CAMOBIIEBHEHOCTI Ta He0AJIOCTI 3MimIa-
HO1 BUHU He yTBOpIo€). [Ipn poMy #aeTbest po «pi3He ICUXiuHe CTaB-
JICHHSI 0COOM 100 Pi3HUX IOPHIUYHO 3HAYYIIUX 00'€KTUBHHUX O3HAK,
OZIHI 3 SKUX € OOOB'SA3KOBOIO O3HAKOIO OCHOBHOI'O CKJIaJly 3JI0UMHY, a

Jus.: Pimenns BepxoBroro Cyny Ykpainu. — 2007. — Bum. 1(14). — C. 103—
105.

2 ¥V po6oTi He CTaBUTHCS 3aBIaHHs JOKJIAJHO aHai3yBaTh NMpobaeMy Tak 3BaHOi
3Mimmanoi (CkiagHol, moaBiitHOT) popMH BHHHM, a 3BEpPTAEThCs yBara Ha Iie MUTAHHS
JIUIIE B 3B'3KY 3 XapaKTEPHCTHKOIO 3JI0YMHIB 3 MOXITHUMHI HACIIIKAMH.

* A.H. TpaiiHin 3 1bOr0 NPUBO/Y 3a3Ha4YaB, IO CIIOIYYEHHS ABOX (OPM BHHH €
MOXITUBHM JIMIIIE y CKIQIHUX CKIIAJaxX 37104MHIB Takoro tumy. ([Jus.: A.H. Tpaitaun.
Oburee yueHue o cocrase npecrymienus. — M., 1957. — C. 112).

4 Ius.: Mankos B.II. CoBokynHocth npectyruienuii. — C. 112; Illeuenko €.B.
Bxaz.mpar. — C. 35-37.
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iHm — kBasidikyrounm Hacmiakom»'. Ha HeoqHOpiiHE MCHXivHe CTaB-
JICHHSI OCOOM OO JIISTHHS 1 HACIIKIB Y 37I0YMHAX JaHOTO BUIY BKa3y-
toth B.J[. IBanoB, C.K. Mazyxkos, €.B. llleBueHko Ta iHIIi aBTOpH.

AL Papor Buinsie 1Ba TUIH 3JI0YMHIB, KBATI(iKOBAHUX 32 HACHIJI-
KaMH, 3aJIe)KHO BiJl 0COONMUBOCTEN iX Cy0’€KTHBHOI cTOpoHHU. [leprmii
THUTI CKJIAJAF0Th 3JI0YMHHU, OCHOBHHH CKJIAJ] IKHX € MaTepiajJbHUM, a B
pomi kBali(hikyr04oi 03HAKW BHCTYIA€ OUTBII TSHKKUIM HACIHIOK, HIXK
TOM, 10 € 0OOB'I3KOBOI0 0O3HAKOK) OCHOBHOTO CKiaay. Jis 1mux 31mo-
YUHIB XapaKTepHUM € Te, M0 KBaJTi(QiKyrOUUil HACIIJOK MOJSATae y
CIPUYMHEHHI IIKOAW HEe TOMY 0e3MocepelHboMY 00'€KTy, Ha SKHH T0-
csirae OCHOBHMIA BHJI JIaHOTO 3JI0YMHY, a iHIIOMY 00’ekTy. Ckaxkimo,
yYMHCHE TsDKKe TisecHe yurkomkeHHs (4. 1 ¢t. 121 KK) B sikocTi 00’ ekra
Ma€ 37I0pPOB'S JIFOAWHU, OJTHAK SKIIIO BOHO CIIPHYUHUIIO CMEPTh MOTEP-
miyoro (4. 2 ct. 121 KK), T0o 00’ €KTOM IIbOT0 HE0OEPEIKHOTO MTOCATAHHS
CTa€ JKUTTS JIIOAWHU. 3MTOYMHHM 3 TIOX1THIMHU HACIHIIKAMHU JaHOTO THITY
XapaKTepU3YIOThCSI YMUCHUM CIIPHYWHEHHSIM MPSIMOTO HACIHIJIKY 1 He-
00epeHUM CTABJIICHHSM JI0 O1JIBII TSPKKOTO TIOX1THOTO HACIIIKY, SIKUH
€ KB (PiKyrHO90I0 03HAKOIO I[LOTO 3JI0YHHY.

Jpyrwii THIT 37104MHIB, KBaNi(PiKOBaHUX 3a HACIIAKAMH, XapaKTePH-
3y€ETHCSI HEOTHOPITHAM TICUXIYHUM CTaBJICHHSM J0 Aii (0e3MisIIbHOCTI),
0 € 3JIOYNHHAMH HE3aJIeXKHO BiJl HACHTIKIB, a TAKOXK JI0 KBaIi(hiKyro-
4oro Hacimiaky. e cTocyeTbess THX 3JI0YHMHIB, OCHOBHUHN CKIIAJ SIKHX €
(hopmanpHUM, a KBami(piKOBaHUI CKJIAJ MICTUTPH TE€BHI TSHKKI HACIIIKH.
BkasaHi HacHiIku MOXXYyTh BU3HAUaTHCS KOHKPETHO, HANPHKIIAI, He3a-
KOHHE ITPOBENIEHHS a0OpTY, SKII0 BOHO CHPUYMHIUIO TPUBAIMH PO3Iaj
310poB'si, Oe3rutiaHicTh 200 cMepTh moteprinoi (4. 2 cr. 134 KK) abo
(hopMyITIOBaTUCH 32 JIOTIOMOTOFO OIIHOYHUX TTOHSATH — 3TBAJITYyBaHHS, IO
CHPUYMHILIO 0coOmuBO ToKKI Hachinku (4. 4 cr. 152 KK). ¥V ckmagax
[LOTO TUIYy YMHCHE BYMHEHHS 3JIOYMHHOI [ii (0e3IisTbHOCTI) CToITy-
YAETHCS 13 HEOOEPEIKHUM CTABIICHHSIM 10 KBaTi(hiKyF040ro HACIiIKy>.

3BepHeMo yBary, mo B KK P® 1996 p. nuranHs m1o10 BiAmOBiIab-
HOCTI 3a 3JI0YHHH, SIKi BYMHEHI 3 IBOMa ()OPMaMU BUHH, PEIIIAMEHTY€Th-
cs 6e3rocepenHbo B 3aKkoHI. Y cT. 27 KK PO 3a3HagaeThcs, «SIKIIO B

' Tus.: Papor A.W. KBanudukanus mpecTyruieHnii mo CyObeKTUBHBIM MpPH3HA-
kam. — C. 130-131.

2 Jus.: Papor A.W. Bka3. npaust. — C. 132-133. TTosuniro A.L. Papora nigrpumye
T.I. Yepnenxo. ([us.: YUepnenko T.I. Bka3. npams. — C. 28-29).
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pe3yNbTaTi BYMHEHHSI YMHCHOTO 3JI0YMHY CIIPHYUHSIOTHCS OLTBI TSK-
Ki HACIIJKH, SKi 32 3aKOHOM TATHYTH OUIBIII CyBOpE ITOKApaHHS 1 He
OXOILTIOIOTHCS YMHUCIIOM OCOOH, KpUMiHAJIbHA BiIIOBIIaIbHICTh 3 TaKi
HACITIIKK HACTa€ TUTBKHM Yy BUMAJKaX, SKIIO 0co0a rependadaia MoxK-
JIUBICTB 1X HACTaHHS, aye 0e3 I0OCTaTHIX J0 TOTO ITiJICTaB PO3paxoByBaia
Ha iX BiJIBEpHEHHS, a00 y BHIIAJKY, SIKIIO 0co0a He Tependavana, aie
MMOBHHHA OyJIa 1 MoTIIa repeadadynTy HaCTaHHS IIUX HACHIAKIB. Y oMy
TaKWi 3J104WH BU3HAETHCS BUMHEHUM YMHUCHO». [IpnOnm3HO Tak camo
BupimyeThbes 3a3HadeHe mutans i B KK Typkmenicrany 1997 p. Tomo.

Omxe, nomaTkoBi (TIOXiTHI) HACTIAKKM MOXYTh OyTH TOCTaBJIeHI
0co01 y MPOBHHY JIUIIIE 32 YMOBUA HEOOEPEHKHOTO /IO HUX CTaBIICHHS.
[lomo mistHHS 1 OCHOBHOTO (NIPSIMOTO) HACHIJIKy TIOBHHHA OyTH BCTa-
HOBJIEHA YMHUCHA (popMa BUHH.

TakuM 4MHOM, ITiICYMOBYIOYH PO3IIISIHYTI BUIIE O3HAKH, BU3HAYH-
MO, IO 310YUH 13 NOXIOHUMU HACTIOKAMU — Ye U0 6azamoob '€Kmuozo
VCKIAAOHEH020 OOUHUYHO20 3I0YUHY, 8 AKOMY YMUCHE CYCRIIbHO Hebe3-
neyHe OIAHHA CNPUYUHAE 080 OKPEMUX HACHIOKU — OCHOBHULL (Npsamuti)
ma 000amKosutl (NOXiOHUUL), Wo HACMarms NOCII008HO i Xapakmepu-
3YIOMbCSL PI3HUM NCUXTYHUM CIMABLEHHAM 0COOU. 00 NPAMO20 HACAIOKY
— ymucern, a 00 noxioH020 — HeobepedXcHa popma sUHU.

SIK 1 BCl OOUHUYHI 3JIOYMHH, TOYUH [3 NOXIOHUMU HACAIOKAMU 3a-
8o1COU KBANIDIKyEMbCA 34 00HIE cmammero (YWacmuHow Cmammi)
Ocobnuesoi vacmunu KK.

6.3. BinmMe:xyBaHHS 3JI0YMHY 3 NOXiAHUMU
HACJIIKAMU BiJl CyMi’KHMX IIOHSITh
i okpemi nuTanHs ioro kBagigikaunii

3M0YMHYU 3 TIOXITHUMH HACHiJKaMH, TIEPeIyCiM, CITiT BIIPI3HATH Bif
CKJIaJICHUX 3JI0YMHIB. SIK 3a3HaYasnocs, B FOPHIMYHI JliTeparypi Oararo aB-
TOPIB OTOTOXKHIOKOTB TAK1 JTisIHHA' 200 CITIBBITHOCSTH iX SIK pOJIOBE (CKIIaie-
HUH 3JI091H) Ta BUIOBE (37I0YXH 3 MOXiJHAMU HACIIIKAMH) TIOHSTTS .

' JTuB.: Yrpexenunmze M. Bka3s. mpaigt. — C. 89-90; TopGy3a A.Jl. Bkas. mpars.
— C. 10-12; Bessepxos A.I", [lleuenko W.I". Bka3s. mparpst. — C. 137-139 Ta in.

2 JTus.: YepHenko T.I". Bkas. npaus. — C. 27; baxxanos M.W. Bxkas. npaust. — C. 24;
IleBuenko €.B. Bka3. nparist. — C. 19-20 Ta iH.
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Buie Bike HABOJMIMCS apryMEHTH Ha KOPHCTh TOTO, IIO BKazaHi
OIMHHUYHI 3JI0YMHU MAaIOTh Pi3HY IOPHAMYHY IPUPOLY, CaMOCTiiHi
O3HAaK{ 1 € OKPEMHMH BHIAMHU YCKJIAJHEHMX OAWHUYHUX 3JIOUMHIB.
O0’enHy€E CKIIAICHI 37I0YMHY 1 3JIOYMHU 3 MMOXITHAUMH HACIiJKaMH Te,
10 BOHU MalOTh CKJIAJHI 3aKOHO/IaBYi KOHCTPYKIIii, Yepe3 1110 30BHI BH-
JAIOTHCSI CXOXKMMHU Ha MHOKWHHICTb 3JI04YHHIB. [CHYFOTB 111 3aKOHOIaBY1
KOHCTPYKUIi A0 THX Mip, TOKU IX TAKMMHU BU3HAE 3aKOHOABELIb.

VY ToMi e yac 00’€KTHBHI Ta Cy0’€KTHBHI 03HAKU 3a3HAYCHHX 3J10-
YUHIB iCTOTHO Bigpi3HAIOTHCS. CKIIaZeHI 3JI0YMHU YTBOPIOKOTHCS 13
IBOX a00 OiJbIlle OKPEeMHX B3a€MOIIOB'SI3aHMX YMHCHHUX 3JI0YMHHHUX
JisiHb, 3 AKUX OJIHE € OCHOBHHUM, a 1HIL —10AATKOBUMH, 110 CIIPUSAIOTH
(CynpOBO,Z[)KYIOTL) BUMHEHHS! OCHOBHOTO.

37104MH 13 HOXITHUMH HACIiAKAMHU CKJIaJa€ThCsl 13 YMUCHOTO TisH-
HS 1 IBOX HACJIJIKIB: OCHOBHOTO (IIPSMOTO) 1 TOAATKOBOTO (I10XiIHO-
o), IPUYOMY, ICUXIUHE CTaBJICHHS 10 OCTAHHBOI'O XapaKTEPH3YEThCS
JUIIe HeoOepekHOIO (POPMOIO BUHHU.

Ha npakrtuiii Bu3HaueHHs Cy0'€KTUBHUX O3HAK 3JIOYMHIB 13 TIOXiJI-
HUMU HACJIiJIKaMU BHUKIIMKa€e HaiOUIbIIe moMmiok. OcoOnuBi podie-
MU BUHHUKAIOTH TIPY KBaTI(iKaIlil TSKKOTO TIIECHOTO YIIKO/PKEHHS, 10
cupuarHUIO cMepTh notepriioro (4. 2 ct. 121 KK) i iforo BimMexy-
BaHHI BiJl yMHCHOTO Ta HEOOEpPEKHOTO BOMBCTBA.

30Kpema, HenpaBUJIbHE BCTAHOBJICHHS (JOpPMH BUHH ILIOAO HACII/IKIB
3JI0YMHY TPU3BEIIO JI0 CYJOBOI HOMMJIKHM 3a crpasoro b. i J1., skux Oyio
3aCy[KeHO anessiniiHuM cynoM Jlyrancekoi obnacti: b. — 3a myHkTamu
12,13 9.2 ct. 115 KK; J. —3am. 12 u. 2 miei x crarTi KK 3a Te, 110 BoHH,
nepeOyBarovr y CTaHi alIKOTOJIBHOTO CIT’ STHIHHS, 3aTisu cBapKy 3 O., i
4ac KOl B HUX HA IPYHTI 0COOMCTHX HENPUSI3HUX CTOCYHKIB BUHUK YMH-
cel Ha Horo BOuBCTBO. b., nitoun 3a nonepeansoro 3MoBoIo 3 /1., 3aB1as
KiTbKa ynapis Kynakamu B oonmuadst O. [licis Hporo moTeprriioMy 3aBiaB
yaapiB KyJlakaMH B IIF0 X yacTuHy Tina /1., Big goro O. BraB Ha mipiory.
Hawmararourice mo306aButu xutts norepmiioro, /. i b. 3aBnanm iomy He
MEHIIIe HX IT’SITh y/apiB HOTaMU 10 TyiyOy 3 000X OOKiB, a OCTaHHIN
— 11e i yaapy Horoto 1o ronoBi. [lorim /I, a micns Hporo # b., 3aBnanmm
METaJeBUM COBKOM HE MEHIIE HiK I1'SITh yaapis 1o rojosi O., a b. — e
i 1o TymyOy HOTepniJIoro Hiroun crinbHo, b. 1 /1. 3amoxisimu O. TinecHi
VILIKO/DKEHHS Yy BUJII paH, nepesoMy KICTOK HOCA, YACIICHHUX HepeHOMlB
pedep, po3pUBY TKAHUHU MEUiHKH, BiJ] SKUX TOW IOMEp Ha MicLi MOAil.
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[lepeBipuBIIN MaTepianu crpaBu Ta OOTOBOPUBIIN HABEACHI y Ka-
cariitHii ckap3i 10BoH, Kojeris cyaaiB CyoBOi manaTu y KpUMiHaIIb-
HuX crpaBax BepxoBHoro Cyny YkpaiHu Aiifiia BUCHOBKY, IO CKapra
IiuIATae 3a0BOJIEHHIO YacTKOBO, a BUPOK moAo b. i J[. — 3MiHi y m0-
panxy, nependadeHomy ct. 395 KIIK, 3 Takux miacras.

BucHoBKY cymy mpo BHHHICTB b. y 310umnHi, 3a sKuii Horo 3acymu-
JKEHO, BIJNOBIIalOTh (DAKTHYHUM OOCTaBMHAM CIIPABH 1 ITiITBEPHKEHI
HaBEeJICHUMH Y BUPOKY J10Ka3aMHU, sIKi CyJl HaJISKHUM YHHOM JIOCIIiAMB.
JoBonu 3acymkeHoro b. mpo te, 1o Mix ioro gisimu i cMeptio O. Hemae
MIPUYUHHOTO 3B’ 513Ky, O€3ITi/ICTaBHI 1 CIPOCTOBaHI TAKUMU JIOKa3aMHU.

[Ipu poscmimyBanHi cripaBu Ta 11 po3rmisai B cyui b. Bu3HaB ¢akr
oOuTTs paszom i3 /1. morepminoro. Bin 3acBiuuB, 10 CIOYATKy yaapu
3aBaB KyJlakamu B 00auyus O., a micyst TOro, SIK TOH BIIaB, — HOTaMH 110
Tyi1yOy i TOJIOBI, a TAKOXK yAapHB OOUH pa3 y *kuBiT. [lokazanns b. mpo
00CTaBMHM MOOUTTS MOTEPILIOTO MiATBEpKEH] MoKazaHHsAMU J1., sKi
OCTaHHIHN J1aBaB TIif] 94ac JOCYIOBOTO CIIiJICTBA, & TAKOXK 00’ €KTUBHO y3-
TOJUKYIOTBCS 3 JAHUMH CYOBO-MeIN4HO]I excriepTusu tpyna O., 3rigHo
3 SIKUMH HasiBHI HA HbOMY PaHHU, KPOBOBWJIMBH, CaJlHO, NIEPEJIOMH Kic-
TOK HOca 1 pebep Ta pO3pHB TKAHWUHH TEYIHKH YTBOPHIIUCS BHACIIIOK
Iil Tynux TBEpAMX HPEIMETIB, SKUMH, 32 BACHOBKOM €KCIIEpTa, MOTJIN
OyTH KyJTaKku, B3yTi HOTH. PaHU B NiJISTHIT TOJIOBH, 32 OTO K TBEP/KEH-
HSIM, MOIJIM YTBOPHUTHCS Bif Aii Tymoro TBEPOTO MpeaMeTa 3 obme-
JKEHOT0 KOHTAKTYIOHOT0 MOBEPXHEIO, AKHM Mir OyTH MeTaJeBUI COBOK,
JOJIy4EHHH 0 CIIPAaBHU SIK pedoBHi g0Ka3. CMepTh MOTEPIIJIOro HacTa-
J1a BiJ 3aKPHUTOi TPaBMHU Tyiry0a, 10 CYyIPOBOIXKYBAJIACS YHCICHHUMHU
nepenoMamMu pedep, po3prUBOM TKAaHMHU NE4iHKU. Pa3om 3 TUM m0BO-
11 b. mpo BiacyTHICTH y HBOrO ymucity Ha BOMBCTBO O. Ta BUMHEHHS
3JI0YMHY 32 TMOIEPeIHbOI0 3MOBOIO 13 [I. IPYHTYIOThCSI Ha MaTepiaiax
CIpaBH, TOMY 3aCJIyTOBYIOTb Ha yBary.

OOrpyHTOBYIOYH HasIBHICTh y 3aCYIKEHUX YMHCIY Ha BOUBCTBO I0O-
TEPIIIIOTO, CYJl Y BUPOKY ITOCIIaBCA Ha iXHI Aii, CIPSIMOBaHI Ha BHUKO-
HaHHS 00’ €KTUBHOI CTOPOHH 3JI0YMHY, a TAKOXK KUTBKICTH 1 JTOKaJi3aIito
TIJIECHHUX YIIKO/DKEeHb Ha Tpymi O. Ta MeXaHi3M iX 3anofissHas. OmHaK 3
TAKUMH BUCHOBKAMH CYIly MOTOIUTHCS HE MOXKHA.

Sk ybawaeTncs 3 marepiainiB crupasu, b., /1. i O. nmpoxuBanu Hero-
JIATIK OJIMH BiJI OTHOTO, CTOCYHKH MK HUMU Oyl HOpMaJIbHUMH. bes-
MocepeHbO Mepes MOAI€l0, M0 cTajacs, a TaKoXK y MepepBax Mix IMo-
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outTsam noreprisioro b. i J[. po3nuBanu 3 HuM crimptHi Hanoi. b. 1 J1. me
Ha [0YaTKY 1OCYIO0BOTO CJIiJICTBA 3asIBUIIH, 1110 YMHCITY Ha BOMBCTBO O.
HE MaJiy, a OO Horo 3a Te, 1110 BiH IPOMIiHSIB TeJIeBi30pa, IKui oMy
HE HaJIe)KaB, Ha TOPLIIKY, alle B IbOMY 3i3HaTucs He OaxaB. Kpim Toro,
BIJIMOBITHO 10 TMOKa3aHb 3aCy/DKEHUX TPU MMOOUTTI ITOTEPIIIIOT0 BOHU
OZIMH OAHOTO CTPUMYBAJIN Bl AKTUBHUX Iill 1 3aJIMIIMIN HOTO KUBUM.
Taxi mokazanus b. 1 JI. HassBHUMU y cIipaBi I0Ka3aMu HE CIIPOCTOBaHI
Ta HE CyllepedaTb BUCHOBKY CYIOBO-MEIMYHOI €KCHEPTHU3H, 3TiAHO 3
SIKUM TIOTEPITUTNHA TICIIS 3aloisiHHS HOMY TIJIECHHX YIIKO/PKEHB KO-
POTKHIA IPOMIXKOK Yacy MIT pyXaTHCs 1 BAMHATH TIEBHI .

He moxe B 1boMy BunagKy OyTH JOKa30M IIPO YMHUCHE 1030aBIICH-
HS JKUTTA 3acypkeHuMu O. i Ta oOcTaBrHA, 110 BOHH, SIK YCTAaHOBUB
CyIl, 3aBJIaJIK OMY yIapiB COBKOM Tio rojoBi. Taki mii He MarOTh Ipu-
YMHHOTO 3B 53Ky 31 CMEPTIO OTEPHIJIOro. 3riIHO 3 BUCHOBKOM CYyI0BO-
MEIMYHOTO eKCcIiepTa B Takuil crioci6 O. Oyiu 3armoisiHi JeTKi TiecHi
YIIKOMKEeHHS. I3 MOsSICHEHb eKkcnepTa B Cyli BOa4aeThCs, 110 38 YMOBH
Ha/IaHHsI IOTEPIIJIOMY MEINYHOI OIMOMOTH HACIiIOK HOro JIiKyBaHHS
Mir OyTH TIO3UTUBHUM.

Cyn ycraHoBUB 1 3a3HaYMB y BUPOKY, 10 b. i Jl. mig yac moOuTTs
MOTEPIIIOro AisIM CHIJIBHO 1 B CUTYalii, 10 CKJIanacsi, Oy/u CIiBBUKO-
HaBISIMU 37104uHY. J{aHUX 1po Te, 10 BOHU 3a3[aJIerib JOMOBUIINCS
mpo BOuBCcTBO O., y cnpaBi Hemae. He HaBiB iX y BUPOKY W arresisiii-
HUH cy1, 0OMEXUBIIKCH JTHIIE POpMaIbHUM ITOCHJIAaHHSAM Ha BUNHEHHS
3JI04MHY 32 TIOIEePeIHBOI0 3MOBOIO I'PYIIO0 OCiO.

YpaxoByro4n BCi 00CTaBUHY BUMHEHHS 3JI04HHY, CITIOCIO 32O/ IiTHHS
TIJIECHUX YIIKOKEHb ITOTEPIIJIOMY, IPUUYNHHI IPUIIMHEHHS 3JI0YMHHUX
Iili, a TaKoX TOBEJIHKY 3aCy/PKEHHUX 1 IMOTEPIIIOTo, SKa IeperyBala
MofIii, iX BIAHOCWHHU, Koueris cynaiB CynoBoi nmanaTi y KpuMiHaJIbHUX
cnpaBax BepxoBHoro Cyny Ykpainu giinura BUCHOBKY, 110 b. 1 JI. mpu
mobutTi O. HE MaNy yMHUCITY Ha Oro BOMBCTBO, a TIIECHI YIITKOKESH-
HsI 3aMoJIisuth HOMY B OOOITiIBHIH OiliTii 63 MeTH 030aBICHHS KHUTTS.
[Ipo e, mo Taka Oiiika Mana micue, KpiM BH3HAHHA Ii€i 00CTaBHHU
3aCyIUKEHUMH, CBiYaTh TaKOX JaH1 CyJOBO-MEIMYHUX EKCIIEPTU3 IIPO
HasIBHICTh Yy HUX TUIECHUX YUIKO/DKEHb. [Ipu iboMy, 3aB1atoun motepiti-
JIOMY yIapiB 1O TyITyOy, 3aCy/PKEH] YCBIJOMITFOBAIIH, 1[0 TAKUMH JTiSIMA
3aIlO/IiFOI0Th TLIECHI YIIKOPKEHHS, HeOe3IeuHi ISl IoT0 JKUTTS, Iepe-
n0avaiy, 10 BiA TakUX Ail MOXke HacTaTh cMepTh O., aje JISTKOBaXXHO
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po3paxoByBami Ha i BiJIBEpPHEHHS, TOOTO CTaBJICHHS 3aCyIKCHHUX 10
HACJiAKIB, 10 HACTAJIH, OyJI0 HEOOEPEKHUM (3JIOUMHHO CaMOBIICBHE-
HHM).

3a Takux oOCTaBMH KoJeris cynaiB CymnoBoi majatu y KpuMiHalb-
HUX crpaBax BepxoBHoro Cymy YkpaiHU BHPOK ameisIiifHOTO Cymy
moxo b. Ta JI. 3miHnia: nepekBamnidikyBana mii b. i3 mysakriB 12, 13
y.2 cr. 115 KK, JI. —i3 1. 12 4. 2 miei % crarri Ha 4. 2 cT. 121 KK'.

TakuM 4MHOM, HEBCTAHOBJICHHS YMHUCIY 1O HOXiJHOTO HACIiAKY
HaJaIo TifcTaBy KBamidikyBary me misHHs 3a 4. 2 ¢T. 121 KK, to6To
SIK 3JI0YMH 3 TIOX1AHUMH HACIIiAKAMU.

[MuTanns mwono Bi,Z[Me)KYBaHHH YMHCHOTO BOMBCTBA Bil yMHUCHOI'O
3aIOAISIHHS TSDKKOTO TiJIECHOTO YUIKOJUKCHHS, AKE CIPUIMHUIIO CMEPTh
HOTCleJ‘IOFO 4yepe3 CBOIO CYIEpewIMBICTh 1 HEOIHO3HAYHICThH cIie-
uiaabHO pos'scHeHo [Inenymom Bepxonoro Cymy Ykpainu B mocra-
HOBI Bix 7 moTtoro 2003 p. Ne 2 «Hpo CYZIOBY MPAKTUKY B CIIpaBax Mpo
3JI0YMHU NPOTH KUTTS 1 3/10pOB's ocobm» (1. 22), ne aKueHTyBaacs
yBara, 10 «CyIH IMOBUHHI PeTeJIbHO TOCIiAKYBaTH JOKa3H, 110 MAIOTh
3HAUEHHA JUIA 3'SICYBaHHS 3MICTY 1 CHPSIMOBAHOCTI YMHCIy BHHHOTO.
[IutanHs po ymucen HeoOXiTHO BUPINTYBaTH BUXOASYH 13 BCiX 00CTa-
BHH BUMHEHOTO JiSHHA, 30KpeMa, BPaXxOBYBaTH CIIOCiO, 3HApss 3710-
YHHY, KUTbKICTh, XapaKTep 1 JJoKali3allito TOpaHeHb Ta IHIIAX TIJTECHUX
YIIKOJKEHb, IPUYMHA IPHUITUMHCHHS 3M0YHHHAX Iiii, TOBEIHKY BUHHO-
ro i oTepmiioro, mo nepeaysaia noiii, ix crocyHku. BusHauaasHum
IIPU LbOMY € Cy0'€eKTUBHE CTaBJICHHS BUHHOI'O IO HACJI/KIB CBOIX Mil:
(mpu ymMHCHOMY BOMBCTBI HACTaHHS CMEPTI OXOIUTIOETHCS YMHCIOM
BHUHHOI'O, a B pa3i 3alOAisIHHA TSDKKOTO TUIECHOTO YIIKO/DKEHHS, SIKEe
CIPUYMHUIIO CMEPTh MOTEPIIOro, CTABIEHH BUHHOTO 110 i1 HacTaHHS
XapaKTepH3y€eThCsl HEOOSPEKHICTION .

3a3HaueHi po3'sacHeHHs [lnenymy BepxosHoro Cyny Ykpaiau Oynu
nokJaaeHi koseriero cyaniB CymoBoi majnaTv y KpUMiHAIBHUX CIIpa-
Bax BepxosHoro Cyny Ykpainu y migcTaBy BUIIPABICHHS CyI0BOi I0-
MUJIKH, TpumymeHoi Anensniiaum cynom APK mono xBamidikarii
It A., sitkoro Oyno 3acCy/’K€HO 3a YMHCHE BOWBCTBO i BU3HaHO BHH-
HUM y TOMY, 110 BiH, OyIy4d CyAMMHM 32 YMUCHE BOMBCTBO, 9 TpaBHS
2005 p. mix yac cBapkKH, IO BUHUKJA B MPOIECi 3acTiis y KB. 160

! Ius.: Bicu. Bepxos. Cyny Ykpainu. — 2006. — Ne 4. — C. 21-22.
> JTus.: Bicu. Bepxos. Cyny Vkpainu. —2003. —Ne 1. — C. 41.
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Ha Byn. Cybxwu, 5 cMmt. ['actipa M. SliaTw, 3 HeNpuUsA3HI YMHUCHO BOUB V.
A. HaHIC TOTEPHiIIOMY YHCIICHHI yapu HOTaMH B Pi3HI YaCTHUHHU TiJa,
HACTYIHUB HOMY Ha ILUIO HOTOIO.

VY xacarliiiHii ckap3i 3acy/pKeHH A. IPOCHUB 3MIHUTH BUPOK, TIEpe-
kBasiikyBaru fioro mii 3 1. 13 4. 2 ct. 115 Ha 4. 2 ct. 121 KK Vkpainn,
CTBEPKYIOUH, 110 BiH MOOMB IMOTEPILIOTO, ajie He MaB Hamipy BOHBa-
TH Horo.

3acmyxaBmm JoMoBias cyaai BepxoHoro Cymy Ykpainu, 3acyn-
XKEHOTo A., AKMH MiATPUMAaB JOBOAU CKaprH, MipKyBaHHs IMPOKYpOpa,
MEPEeBIPUBIIN MaTepiaiy CIpaBy Ta OOTOBOPUBLIM JOBOJH CKAapTrH, KO-
JIETis Cy/AJIiB AIMIIITa HACTYITHOTO.

BunHicTh A. y BUMHEHHI 3JI04MHY 32 00CTaBHH, 3a3HaYECHUX Y BUPO-
Ky, I0BEJICHa [T0OKa3aHHSIMH CaMOT0 3acyIKeHoro, cBifka K. ta iHmmmMun
J0Ka3aMHu y cripaBi. Pa3oM i3 TuM cyj 0e31miICTaBHO JiHIIIOB BUCHOBKY
PO Te, 110, HAHOCAYM Y. YNCIICHH] ylapu HOramu, A. MaB yMHUCEIl Ha
11030aBJICHHSI HOTO JKUTTS.

Komneris cynnis CynoBoi manartu y KpuMiHaJIBHUX crpaBax Bepxos-
Horo Cyny YkpaiHu 3a3Hauyuia, 0 NPpUHMAaroYM pilieHHs Npo 3MicT
1 CIpSIMOBAHICTh YMHUCITY BUHHOTO A., Cy[y TOTpiOHO OyJlI0 BUXOIWUTH
3 CyKYITHOCTI BCiX OOCTaBMH BYMHEHOIO 3JI0YMHY, A0 TOTO X ypaxo-
BYBaTH HE TUIBKH caMy MO cO0i KiIbKiCTh HAHECEHUX BUHHHUM yHapiB
MOTEPIIIIOMY, a i BUKOPUCTaHI HUM 3HApsAIS 1 3ac00U 3II04MHY, HOTO
CTOCYHKH 3 ITOTEPIINM, SIKi TIepeTyBalId 3JI0YMHY, TTOBEIIHKY TIi/1 4ac
BUKOHAHHS 3JI0YMHY, IPUYUHN TIPUIHMHEHHS 3JI0YMHHUX Ail. Y TOH ke
Yac, BU3HAIOUM 3aCyP)KEHOI0 BUHHUM B YMHCHOMY BOMBCTBI Y. Iiz 4ac
cBapk# i kBamigikyroun 1 mii 3a 4. 2 m. 13 ct. 115 KK Vkpainn, cyq
(hakTHYHO BUXOIUB i3 (paKTy HAHECEHHS HUM YMCICHHUX YIapiB HO-
ramMH B Pi3HI YaCTHHH TiJIa TIOTEPIIJIOrO, BiJl 9OTO TOH 1 momep, i He
BpaxyBasB, III0 caM 10 co0i (aKT HAHECEHHs MOTEPIIIOMY YHCICHHUX
yaapiB He CBiIuuThH mpo ymmcen A. Ha BOuBcTBO. He Oyio B3siTo 10
YBard i CTaBJICHHS 3aCy/HKEHOTO J0 BYMHEHOTO Ta iHIII JaHi, sKi Mic-
TATHCA B MaTepiajiax CIpaBH.

[1in gac mocymoBoro CiiicTBa i B CyIOBOMY 3acijaHHi A. caM BU3HA-
BaB (pakT MOOUTTS HUM IMOTEPIIIIOTO 1 CTBEP/)KYBaB, IO HE MaB YMIC-
JIy Ha BOMBCTBO. 3a3Ha4eHi TBEPHKEHHS 3aCYDKEHOI'0 HE CIIPOCTOBAaHI,
y Marepiajiax CIipaBu HEMa€ JIaHUX, SKi O CBIAYWIN TIpo HaMip A. BYH-
HUTH BOMBCTBO Y. 3TiJHO 3 MaTepiajaMy CIpaBH 3aCyDKEHHM, 1OTep-
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minuid 1 cBigok K. ympomoBx BKa3zaHOTO JTHS PO3NMBAIM CIHPTHI Ha-
1oi. 3acTiyIsl BOHM PO3MOYAIN y KBApTHPI OCTAaHHBOT 3 CAMOTO PAHKY.
Hamianutky 3'scoByBanu Mi>k cOO00 CTOCYHKH 1 BECh Yac CBapHIIHCh.
Hangseuip, ko BoHH 3HOBY 3iHnUIHCS, MiX A. 1 Y. po3ropiBcst KOH(]-
JikT, ockinbku K. mpogosxkyBaiia 3a CTOJIOM KaJliTUCh HA OCTAaHHbOTO
Ta pO3MOBiAaia, mo BiH 11 yacTto O'e. A. cTaB Ha 3aXMCT TOCIOAAPKU
KBapTUPU. 3asiBUBILY, 110 IPOBUUTH ii KPUBHMKA, BIH IOOUB HOTO py-
KaMH 1 HOTaMH.

[ono Ge3nocepenHbO1 NOII1 3/1049KHY, TO CYI, 3T1AHO 3 MOTUBYBAJIbHOIO
YaCTHHOIO BUPOKY, ITOOyAyBaB CBOE PIlLICHHS] BUHATKOBO Ha IOKA3aHHSIX
cBinka K. Ha mocymoBomy crigctBi. Pa3zom i3 THM BiH TipoaHaltizyBaB ix
BuOipKoBo. Jlo Toro x y cymoBoMy 3acimanHi K. 6e3nocepenHso He j10-
NUTYBAIIACs 1 Ti ii TBEPIKEHHS, SIKi MAIOTh CYTTEBE 3HAYEHHSI JUIs CIIpa-
BH, 3aiMLIMIINCs Oe3 yBaru. Mnerses npo HactynHe: K. 3a3Ha4ana, mo 5K
TUTEKU A. Ha 11 3ayBayKeHHS IPUITMHUB OUTH Y, BiH 3aCTaBHB MOTEPITLIIOTO
WTH 10 BaHHOI KIMHAaTH BMHUTHUCH 1, HE JOYEKABLIMCH L[bOTO, IPUMYCUB
rioro 3pooutu 1ie. Hezabapom BoHM BUHIILM 3BiATH, Ta A. 3HOBY IOYaB
OWTH TOTEPIILIIOTO, TPOTE Ha il 3ayBaskKeHHS MPUITMHKUB CBOT [Ii1 1 MIIIOB i3
kBapTHpu. Kpim 1poro, K. TBep/uia, mo Koiu A. 3a/IHIIHB KBapTHPY, TO
BOHH I11¢ a3 MOBEPHYJIMCh JI0 CIUPTHOTO. BoHa NpHIOCTHIIA 1 oTepIIiIo-
ro, SIKUi 1epeOyBaB Ha MiI031, IPH LHOMY 3aluTana Horo 4u noTpioHo
BUKJIMKATH IIBUIKY JOIIOMOTY, ajie BiH BiZIMOBHBCSL.

3a Takux 0OCTaBWMH BUMHEHE A. JiISTHHS HEOOXiHO PO3MIAIaTH HE
SIK yMHCHE BOMBCTBO Y., a SIK YMHCHE 3allOAisIHHS TSDKKHX TiJI€CHUX
YIIKO/DKEHB, 10 CHPUYMHUIIO CMEPTh MOTEpHijoro. ToMy 3/109MHHI
Il 3aCy/LKEHOTO Cinijl mepekBaiidikyBaru 3 m. 13 4. 2 ct. 115 Ha 4. 2
ct. 121 KK Vkpainu'.

k ok ok

3aBepIyroun po3risil MATAHHS MO0 MOHATTS 1 BUJIIB OJMHHUYHUX
3II0YMHHHMX JisTHb, 3a3HAYUMO, 1[0 TIPOBEJICHUH B POOOTI iX aHaIi3 Ha-
JIa€ TiJICTaBu 3pOOUTH HACTYITHI BUCHOBKH.

1. IIpu BcTaHOBIIGHHI €THOCTI 3IIOYMHHOTO JIiSTHHS HEOOXi/THO 0azy-
BaTHCS HA JIBOX KPUTEPISX: IOPHIUYHOMY i corianbHoMy. OqUHUIHUN

! JTus.: KpuminaneHe cynountcTBo B Ykpaiui: CynoBa mpakTrka. 3M04MHU IPOTH
KUTTS ocobu (BOuBcTBa): Odim. Bua. / Bepx. Cyn Ykpaiuu. — K.: Bua. [lim «Iu FOpe»,
2007. — C. 480482
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37I0YMH KOHCTPYIOETHCS 3aKOHO/IABIIEM, BUXOJISUH 13 COIIaJIbHUX BIIac-
THUBOCTEH BIAMOBITHOTO JisTHHS, 1, IEpEIyCiM, THIIOBOCTI IIOTO JisTHHS,
€THOCTI 110or0 00'€KTUBHUX 1 Cy0'€KTHBHUX O3HAK. I3 TOUKH 30py OpHU-
TAYHOT (POPMH — OTMHUYHHI 3JI0YMH 3aBKAU Mepen0adacThes KPUMi-
HaJIbHO-TIPABOBOIO HOPMOIO B SIKOCTi OJHOTO (€IMHOTO) CKIIaIy 3J10-
yuHy. OTKe OJMHUYHHMI XapaKTep BYMHEHOTO 3JI0YMHY BH3HAYAETHCS
SIK MEKaMU KPUMIHAJILHO-IIPABOBOI HOPMH, TaK i COIiaIbHUM 3MiCTOM
BUYMHEHHX [Iiif, 110 CKJIQJAIOTh 3MiCT 37104MHY. [THOpyBaHHS X04a O 01-
HOTO 13 3a3HAYEHUX KPUTEPIIB IPU3BOMUTH 10 HETIPABUIILHOTO BCTAHOB-
JICHHSI 3MICTY 3JIOUUHY, 1 SIK, HACHIJIOK, /IO IIOMHJIOK Yy KBaTi(ikariii.

2. OIMHWYHI 3]I0YNHU MOZKYTh MaTH Halpi3HOMaHITHIII OPUANYHI
KOHCTPYKIi i BUABIATHCS y pisHUX Buaax. Bonm MoxyTs Oyri mpo-
CTHMH i yCK/IaHEHHMH. B 0CTaHHBOMY BHIAJIKy HE BUKIIOYAETHCS iX
30BHIMIHS CXOXICTh 13 MHOKMHHICTIO 3JIOYMHIB i BUHUKAae moTpeda y
BiZIME)XyBaHHI BiJl Hei.

3. BaxxnuBicTh 3'aCyBaHHS MOHATTS 1 CYyTHOCTI OAMHUYHHX 3JI0YNHIB
O0OyMOBIIIOETBCSI THUM, IO BOHH € HAWBAKJIWBIIIUM IHCTPYMEHTOM Yy
Mi3HAHHI IHCTUTYTYy MHOKWUHHOCTI 3JI0OYHHIB.

[To-miepire, OOMHWYHI 3J0YMHU JAFOTh 3MOTY 3'SICyBaTh i3 SKUX
CTPYKTYpPHHX €JIEMEHTIB CKJIQJIA€THCSI CaMa MHOKUHHICTb.

[To-npyre, BU3HAYESHHS MOHSATTS Ta BUAIB OAWHUYHUX 3JIOYMHIB Ma€
3HAYEHHs K Ui KBamiikamii 3704MHIB, Tak ¥ A MPU3HAYSHHS 32
HHX ITOKapaHHs.

Hapemri, 1ie 1a€ MOXXITUBICTh 3HAWTH KPUTEPIi IS BiIMEKyBaHHS
ONMHAYHUX 3J0YMHIB BiJ CXOKUX 3 HUMHU BHUIIB MHOKMHHOCTI Ta 1H-
X KPUMIHAIEHO-TTPABOBUX 1HCTUTYTIB i YHUKHYTH THM CaMHM IIO-
MUJIOK ITpH KBautihikarii.
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Po3naia 7.

OBCTABUHM, IO BUKJTIOYAIOTD
OAUHUYHHUUA 3JI0YUH Y CTPYKTYPI
MHOXNHHOCTI 3J1IOYNHIB

ONMHUYHHN 3]I0YUH € CTPYKTYPHUM €JIEMEHTOM OyIb-SKOTO BHILY
MHOXHHHOCTI 3JIOYHMHIB. YTiM, HE 3aBKIu (QopmaiabHa HasBHICTh
JIBOX YW OUTBbIIE OJMHWYHUX 3IIOYHHIB YTBOPIOE IX MHOXXUHHICTB.
OO0OB'I3KOBOIO 03HAKOI0 MHOKMHHOCTI € T€, 110 BC1 OJUHHUYHI 3JI0YH-
HU, SIKi BXOJIATH /IO ii CKIIay, TOBHHHI OyTH IOPUAWYHO 3HAYYIIMMHU
Ta 30epiraty cBOi FOpUANYHI BIacTUBOCTI. Ha 1iboMy Haroumomurye 0ib-
IIICTh aBTOPIB, SIKi JTOCIIKYBaJIH MHOKUHHICTD 3JI0YHHIB.

3okpema, [.M. TsoxkoBa Ta 5.M. JIeOHThEB NMUILYTh, 1110 MHOKUH-
HICTb 3JIOUMHIB — I1€ BUMHEHHS OJHIEK0 0COOOK IBOX YU OLIBIIE 3JI0-
YUHIB, 3a K1 HE CIUIMBIIM CTPOKH JABHOCTI 1 HE MOTallieHa CyIUMicTh .

3.A. He3namoBa miJi MHO)KHHHICTIO PO3yMi€ «CIIONIy4€HHS B TIO-
BEJiHII OfHIi€T 1 Tiei caMoi 0COOM NEKUTFKOX MPaBOIOPYIIEHb, Iepe-
n0a4eHNX KPUMiHAJHHUM 3aKOHOM, 32 YMOBH, IO KOXXHHH 13 aKTiB
3II0YMHHOI TIOBEJIHKMA Cy0’€KTa € CaMOCTIHMM CKJIQJIOM 3JI0YHHY,
30epirac KpUMiHAIBHO-IIPABOBE 3HAYEHHS 1 HE Ma€ IMPOIEeCyaTbHUX
MEPEIIKO/ IS KPUMIHAIBHOTO IMepeciiayBants»’. Takuil monsia Ha
CYTHICTh MHOXKHHHOCTI TiaTpumyeThes [.b. Araesum, B.I1. MankoBum
Ta IHITUMH HAYKOBIISIME®.

HaBezneHni cymkeHHsI 3HaXOAATh CBOE Oe3MOCEpeHE BTIEHHS 1 B
HOpMaxX KpUMiHaIBHOTO 3akoHy. Tak, y 4. 4 c1. 32 KK mpsamo nepen-
0a4yeHo, 10 MOBTOPHICTH BIJICYTHS, SKIIO 3 paHillle BANHEHUH 3JII0YNH
0co0y OyIio 3BiJILHEHO BijJl KpUMIHAIBHOT BiAIMOBINAIIEHOCTI Ha TIicTa-

! JTus.: Kypc yronosuoro npasa. O6mias gacte. T.1. / TTox pex. H.®. Ky3suerosoi,
N.M. TsoxkoBoit. — M.: 3epuaio, 1999. — C. 497.

2 JTus.: YromosHoe npaBo. O6imast yacts: Yuebuuk st By308 / Ots. pen. 1.51. Ko-
3aueHko, 3.A. Hesnamosa. -M., 1997. — C. 296.

3 Jus.: AraeB U.b. PenuuB B cHCTEME MHOKECTBEHHOCTH MPECTYIICHUH. — M.:
IOpucr, 2002. — C. 9; MankoB B.I1. MHOXXeCTBEHHOCTb ITPECTYIUICHHUH U ee (HOPMBI 1O
coBeTcKkoMy yrosoBaoMy mpaBy. — C. 12; 3inuenko 1.O., Trotrorin B.I. MHOXHHHICTH
3JI0YMHIB: TOHSTTS, BUIH, IPU3Ha4YeHHs rokapanHs. — X.: @inn, 2008. — C. 16.
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Bax, BCTAHOBJICHHUX 3aKOHOM, 200 SKIIIO CyAMMICTh 3a IIei 37I09HH OYJ10
noranreHo abo 3u:AT0. A B 4. 1 cT. 33 KK 3a3HagaeThCs, M0 y pasi BU3-
HaHHS BYNHEHOTO CYKYITHICTIO 3JIOYMHIB HE BPAXOBYIOTHCS TaKi 3JI0YH-
HH, 32 siKi 0co0y OyJI0 3BITbHEHO BiJl KpUMIHAIBHOI BiJIMOBINaIBHOCTI
3a MiJCTaBaMH, BCTAHOBICHHUMH 3aKOHOM. Ha ropuanyHy 3Ha4yIIicTh
MOTIEPETHBOTO 3JI0UMHY BKaszyeThes 1 B CT. 34 KK, xonm 3a3HadaeTh-
Csl, IO PEIUIUBOM BU3HAETHCA HE MPOCTO BYMHEHHS 0COOOI0 HOBOTO
YMHCHOTO 3JIOYHHY, a JIWIIE 32 YMOBH, SKIIO 32 MOTEPENHIA YMUCHUN
3JI0YMH Taka 0co0a Mae CyIUMICTh, 0O MoranieHHs ado 3HATTS OCTaH-
HBOI BUKIJIFOYAE HASBHICTh TAKOTO BUy MHOXXHUHHOCTI, SIK PEIU/INB.

OTXe, MOXHA CTBEPIKYBaTH, IO MHOXHHHICTH 3JIOUYMHIB Oyze
BiJICYTHBOFO, SKIIIO XOYa O 10 OAHOMY i3 JBOX BUMHEHHX OJAMHUYHHX
3II0YMHIB BCTAHOBJIEHI 00CTaBHHH, 1110 3HUIIYIOTh HOTO KPUMIHAIBHO-
MPaBOBI HACIIAKU a00 BUKIIOUAIOTh KPUMIHAIBHE TEePECIilyBaHHS 3a
HBOTO. 3Ba)KAFOYH Ha If0 03HAKY MHOKHHHOCTI, B JIITepaTypi 3a3Ha4eH1
00CTaBUHM 3BUYAWHO PO3TIISJAIOTHCS AK TaKi, 0 BUKIIOYAIOTh MHO-
JKUHHICTb 3]I04UHIB'.

Mu BBa)xaeMo, 110 B JIAHOMY BHITaJIKy OiJIbIII TPABHILHO TOBOPUTH
npo 06CMasUHU, WO BUKTIOUAIOMb OOUHUYHULL 3104UH Y CIMPYKMYpI (i3
cmykmypu) MHodcunHocmi 3nouunie. 110SCHIOETBCS 11e, TIepIn 3a Bce,
THM, 10 OJMHUYHUH 3JI0YHH € TIEPBUHHUM €JIEMEHTOM MHO)KHHHOCTI,
TOMY ¥ MUTaHHS MIOJ0 OCTAHHHOI BHHHKAE JIMIIE TOJi, KOJIU 0coda
BYMHMJIA X04a O JBa OAMHWYHHX 310unHU. [lo-npyre, ob6cTtaBuHU, 10
BHKITIOYAIOTh OKPEMHUH OJWHWUYHUAN 3JI0YHH 13 CTPYKTYPH MHOXHH-
HOCTI, HE 3aBXK/IU CITIPOMOKHI BUKITIOUNTH CaMy MHO)KHHHICTb y BUTIA/I-
Kax, sIKIIO JI0 1i CKJIay BXOISATh, HAIPUKIIAI, HE JBa, & TPHU YM OiIbIle
OJIMHUYHMX 3JIOUYMHIB.

Cri ypaxoByBaTd TaKoX, 110 COIiaIbHO-ITPABOBHUI 3MICT MHOXKHH-
HOCTI 3JIOYMHIB HEPO3PUBHO TOB'SI3aHUM 13 OAMHUYHUMH 3JI0YMHAMH,
SKi € CTPYKTypHUMH eJeMeHTaMH OocTaHHbhOi. Och YoMy, 3 OIHOTO
00Ky, 1032 MOHATTAM «MHOKHWHHICTh 3JIOYHHIBY» ICHYBaHHS MOHATTS
«ONMHUYHUYU 3II0YMH» BTpavae Oy[ab-sIKUU CEHC, a, 3 1HIIOTO, — came
BiJl OCOOIMBOCTE BYMHEHHS Ta CIOIYYCHHS OJMHUYHUX 3JI0YMHIB 3a-
JISKHUTH AK ICHYBaHHS caMOi MHOXKMHHOCTI, TaK 1 HasgBHICTh TOTO YU
iHmroro ii Buay. Yepes me i 0OCTaBUHM, 110 BUKIIOYAIOTh OJUHUYHUI

! ITus., nanp.: Mankos B. IT. Bkas. npaust. — C. 21-39; Uepnenko T.I. Bkas. nparsi.
—C. 37-49.
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3II0YMH y CTPYKTYPi MHO)KHHHOCTI 3JI0YHHIB y 0ararb0x BUMAAKax 00y-
MOBJIIOIOTECS 11 BUOM.

Jlo BUCIIOBIEHOrO A01aMO, IO OCKUIBKA OAMHUYHOMY 3JIOUHHY
MpUTaMaHHI BCi 3arajbHi O3HAKH 3JI0YUHY, nependadeHi B 4. 1 cT. 11
KK, To BimcyTHIiCTh X04a O OHIET 3 HUX, BUKIIIOYA€ HASIBHICTD 1 OZH-
HUYHOTO 3JIOYMHY, TaK CaMO, SIK HE MOXKE PO3IVIAJATUCS K OMUHUIHUN
3II0YMH AisHHS, 110 mignanae mig o3Haku 4. 2 c1. 11 KK. OTxe cepen
00CTaBHH, IO BHUKJIIOYAIOTh OJUHWYHMN 3JI0YMH, 3arajibHi HMUTAHHS
L1010 3JIOYMHHOCTI Ta KapaHOCTI TiSTHHA, Ha Hally TyMKY, pO3IVIsIaTh
HEJIOLIIBHO, aJKE BOHU TIPE3IOMYIOThCS .

[1ix 3a3Ha4eHUM KyTOM 30pY 3'ICyEMO OOCTaBHHH, 110 BUKJIIOYAIOTh
OJMHWYHUH 3JI0YHMH Yy CTPYKTYpi MHOKHHHOCTI 37104HHIB. Takumu 00-
CTaBHHAMH € nepeddayeni KK ma inuumu HOpmMamugHuUMy akmamis u-
Naoxu, 3a HAA6HOCI AKUX SHUWYYIOMbCS I0PUOUYHT 1ACTUBOCTI 6YU-
HEeHO020 3M0YUHHO20 OiAHHA, KOIU 60HO CMAE KIOPUOUYHO HIKUEMHUMY |
He NopooIHCYE KPUMIHATIbHO-NPABOBUX HACTIOKIE.

AHaJli3 YMHHOTO 3aKOHOAABCTBA AA€ MiACTABH IS MOAUTY BKAa3aHUX
00CTaBWH Ha B TPYIH: 3a2a/ibHI TA CHeYianbHI.

3azanvni 0OCTaBUHU BUKIIIOUAIOTh OAMHUYHUI 3JI0YMH HE3aJIEKHO
BiJl BUly MHOXKHHHOCTI 3JIOYMHIB, TOJI K cneyiaibHi — 3aJexaTh Bil
MIEBHOTO ii BUAY: MOBTOPHOCTI, CYKYITHOCTI YH PELUIUBY.

Jo 3aranbHUX 00CTaBHH, IO BUKJIIOYAIOTh OAMHUYHUK 3JI0YUH, HA
HaIy IyMKY, HaJearb: 1) IekpuMiHatizamist 37I091HY; 2) 3aCTOCYBaH-
HSl 3aKOHY IPO aMHICTil0; 3) 3aCTOCYBaHHS aKTa PO MOMWIIYBAaHHS;
4) 3acymKeHHsSI 0COOH CY/IOM 1HIIIOI Iep>KaBH; 5) TOTPUMAHHS YMOB BH-
Jaqi 0coOH, sika BYNHUIIA 3JI0YHH.

1. Jexpuminanizayis 3]101mHy2 s obcraBuHa 6yzle MaTd Micle y
BHITA/IKY, KOJIU HaOpaB YMHHOCTI HOBUH 3aKOH, SIKMH YCYBAa€ 3JI0YMH-

HICTb 1 KapaHiCTh BUMHEHOTO OMHUYHOTO 35104nHy (cT. 5 KK).
1

Bucrnosniene cToCy€eThCsl He TIIbKH O3HAK 3JI0YHHY, @ i IHIIUX UTaHb, HAMIPHU-
KJaJ, 00CTaBUH, 110 BUKJIFOYAIOThH 3JI0YMHHICT AisHH 1 mependadcHi B Posmim VIII
3aranpHoi yacTur KK, BU3HAHHS 0COOM HEOCYHOIO 3a paHillle BYMHEHE CYCILIBHO
HeOe3IeyHe JisTHHS TOMIO.

2V Hayui KpEUMIHAJIBHOTO IPaBa YCYHEHHS 3JI0YMHHOCTI MisHHS, BUKIFOYCHHS
HOro 3 4Yncja 3J04YMHIB, TOOTO OTOJIOIIEHHS HOr0 TaKUM, 110 HE BH3HAETHCS OlLIbIIe
3JI0YMHOM 1 HE MOPOPKYE y JepiKaBU MOBHOBAKEHb HA KPUMIHAJIbHE [IePECTi Iy BaHHs,
Jicraiio Ha3By JeKpuMiHaiizawii 3nounny. (us., Hanp.: [Tonomapenko FO.A. UnHHicTh
1 Tist KpEMiHANIBHOTO 3aKoHy B 4aci. — K.: Arika, 2005. — C. 191 Ta in.).
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JexpumiHamizaliisi, K MarepiajibHa TIi/ICTaBa 3B0pOTH01 Il KpuMi-
HAJIbHOTO 3aKOHY B yaci, MmojiArae B Takid Horo 3MiHi, BHACIIAOK SKOT
TUSTHHS, SIKE paHillle BU3HABAIOCS 3JI0YMHHUM Ta KPAUMIHAIBHO-KapaHUM,
OLIbIIIe TAKUM HE BU3HAETHCS. 3a CITIOCOOOM JACKPHMiHAII3aIlist MOXKe OyTH
3/IiiCHeHA IIIIIXOM 3MiHM 3MicCTy, POpMH Y¥ 3MICTY i (hOpMU KpUMiHAIH-
HOTO 3aKOHY OJTHOYACHO. 3a 3MICTOM JIEKpUMIHAJII3a1lisl MOXKE TIOJISTaTh Y
BU3HAHHI: a) CyCIIbHOHEOE3EYHOT O TisTHHSI TAKKM, 1110 HE € KPUMiHAIIb-
HO TIPOTHUIIPABHUM; 0) (hOPMATEHO POTHUIIPABHOTO JIISTHHS TAKKUM, ITI0 HEe
€ CYCILUTHHO HeOe3MeYHNM; B) JiSTHHS, SIKE PaHIIIe BBAXKAIOCH 3JI0YHHOM,
TaKkuM, 110 HE € KPUMIHAJIBHO MPOTHUIIPABHUM Ta CYCIILTBHO HeOe3rned-
HuM. Take JistHHS BU3HAETHCS 200 IpaBOMipHIM, 200 HpaBOHOpyH_IeHHHM
IHIIIOTO BUTY, HANPHKIIALL, a,Z[MlHICTpaTI/IBHPIM HpOCTyrIKOM

Y Oynb-sIKOMY pa3i BHACIITOK ,I[erI/IMlHaJ'IISaI_III OIMHUYHHUHI 3]I0UMH
BTpavyae CBOI IOPUINYHI BIIACTHUBOCTI SK CTPYKTYPHHU €JIEMEHT MHO-
JKUHHOCTI 37109MHIB. TOMY B IIMX BHITaJKaX BUKJIFOYAETHCS BU3HAHHS
BYMHEHOTO TOBTOPHICTIO (4. 4 cT. 32, 4. 2 cT. 74 KK), cykynHicTio (4. 1
ct. 33 KK) abo peunansom 3mounHiB (cT. 33, 4. 3 ct. 88 KK).

2. Amnicmiz®. 3rigHo 3 4. 1 cT. 44 KK 0c00a, sika BUMHHIIA 3JI0YUH,
3BUIBHSETHCS BiJl KpUMIHAIBHOI BiAMIOBIAAIFHOCTI HA IMiJICTaBl 3aKOHY
VkpaiHu Mpo aMHicTiFo’. AMHICTIS OTOJIONMIYETHCS 3aKOHOM YKpaiHh

Jlus.: ITonomapenko H0.A. Bxkas. npaus. — C. 215; OcHoBaHMsI YrOJIOBHO-IIpa-
BOBOTO 3ampeTa (KpuMHuHaNu3anus 1 aekpumuHanusanms) / B.H. Kynpssues, [1.C. la-
renb, [LA. 3n06un u ap. / OtB. pen. B.H. Kynpssues u A.M. Skosnes. — M.: Hayka,
1982. — C. 183; Kopobeer A.l. CoBeTckas yroJoBHO-TIpaBOBasi MOJUTUKA: IPOOIEMBI
KpUMHHAIU3aUK 1 IeHanu3anuu. — Biagusocrok: M3-so JIBI'Y, 1987. — C. 59.

2 JToKJIaJHO TIPO TiICTaBH, OPSIOK Ta HACIIIKH 3aCTOCYBAHHS AMHICTIi Ta IIOMH-
myBanHs 1uB.: [lIxora C.M. KpuMiHaabHO-TIPaBOBi IIPOOJIEMH 3aCTOCYBAHHS aMHICTIi
Ta 3IilICHEHHS MMOMWIyBaHHS B YKpaiHi: ABroped. muc. ...KaHn. opua. Hayk. — K.,
2004; Yenemroxk O.B. AmHicTis Ta MOMWIyBaHHS B YKpaiHi (KpHMiHAJIbHO-TIPABOBE
Ta KPUMIHOJIOTIYHE JOCHipKeHHs): ABToped. muc. ...kaHa. ropui. Hayk. — K., 2009;
I'pumko A 5., [ToranoB A.M. Amuuctus. [lomunosanue. Cyqumocts. — M.: YHuUBEp-
curerckas kuura; Jloroc, 2009 Ta in.

3 Cunij 3a3Ha4uTH, 110 Hapasi y BepxoBHiii Pazi Ykpainu 3HaX0qUTHCS HA PO3IIISI
npoekT 3akoHy «[Ipo BHeceHHs 3MmiH 10 3akoHy Ykpainu «[Ipo 3acTocyBaHHS aMHICTii
B YKpaiHi», AKUil B)Ke MPUHHATO y IEPIIOMY YUTAHHI 1 3T1THO 3 IKUM 3aKOHOM IIPO aM-
HiCTiI0 0COOH, BU3HAHI BUHHUMH Y BANHCHHI 3]I04MHY OOBHHYBAJIEHUM BUPOKOM CYIY,
a00 KpUMiHaJbHI CIIpaBH CTOCOBHO SIKMX PO3IVISIHYTI Cy[aMH, ajieé BUPOKH CTOCOBHO
UX 0ci0 He HaOpaK 3aKOHHOT CHITH, MOXKYTh OYTH nOGHICMIO A60 YaCMKO80 36LIbHEHT
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(4.3 c1. 92 Koncrutynii YkpaiHu) CTOCOBHO IEBHOI Kareropii oci0
(4. 1 ct. 86 KK). 3akoH mpo aMHICTiI0 IPUHAMAETBCSA Y BiAMOBIAHOCTI
i3 monoxkeHHssMu Koncturymii Ykpainn, KK Ykpainu ta 3akony «Ilpo
3aCTOCYBaHHs aMHICTii B YkpaiHi» Bix 1 skoBTHS 1996 p'.

[lepemymoBamu 3BUTHHEHHS BiJl KpUMIHAIBHOI BiJITIOBIIATBHOCTI Ha
IiJICTaBi 3aKOHY MPO aMHICTIIO €: a) BYNHEHHS 3JI0YNHY, SKUW BiIOBI-
Jla€ 03HAKaM ITeBHOT KaTeropii 3JI09MHIB, IO TependadeHi B 3aK0Hi Ipo
aMHICTi0; 0) BiAIMOBIIHICTh 0COOM, IO BYMHHMIIA 3JTIOYHH, O3HAKAM Ti€i
Karteropii oci0, Ha SKUX TMOMIMPIOETHCS [Iisl 3aKOHY PO aMHIcTiro. Sk
ciymrHo 3a3Hadany B.€. Keammc ta K. Mip3amkaHoB, aMHICTIS TOTIH-
PIOETHCS Ha TpyIy 0ci0, SKi iHIUBIAyaTbHO He BU3HAUEHI, aJIe BiIIOBI-
JaI0Th IEBHUM «POJOBHUM O3HAKaM»?.

[Ipu upomy 3rimHo 3i cT. 4 3akony «lIpo 3actocyBaHHS aMHICTii B
VYkpaiHi» i 3aKOHY PO aMHICTIIO MOIIUPIOETHCS HA 3II0OYMHH, BUH-
HEHi 0 AHSA HAaOpaHHS HUM YMHHOCTI BKJIIOYHO, 1 HE MOLIMPIOETHCS
Ha 3JI0YMHU, 1[0 TPUBAIOTH (TPHUBAIOU] 3J'IO‘II/IHI/I) abo TPOIOBKYIOThCS
(HpO,I[OB)KyBaHl 3JI0YMHHU), SIKILIO BOHU 3aKiHYEHI, IPUITUHEH] a00 mepe-
PBaHi micis NPUHHATTA 3aKOHY PO aMHICTIIO.

Came 3 LBOTO NIPUBOIY B CYHAOBil MPAKTHLI L€ AOIYCKAIOTHCS MO-
MUJIKH.

Taxk, nocranoBoro ['oponunieHChKOro pailoHHoro cyny Yepkacbkoi
obmacri Bix 23 ciuns 2006 p. kpuMmiHaibHa cripaBa Moo ., 00BUHY-
Bauy€HOTO Yy CKOEHHI 31I04uHY, nependoadenoro 4. 1 ctr. 263 KK, mpo-
BaJDKEHHSM 3aKpUTa Ha MiACTaBl MyHKTIB «O», «e» cT. 1 3akony «IIpo
aAMHICTIION.

8i0 6i00y6anHA noxkapantsA. BiINOBIIHI 3MiHH MTPOIIOHYETHCS BHECTH 1 10 ctateid 44
ta 86 KK. TakuM 4rHOM, SKIIO came B TaKii penakiii el 3akoH Oyae MpUHHSATO Oc-
TaTOYHO, 3BUIBHEHHSI 0COOH Ha IiJICTaBi 3aKOHY IPO aMHICTIIO BiJl KpUMiHAJIBHOT Bif-
HOBIJJIBHOCTI CTaHE HEMOXKJIMBOM 1 aMHICTIsI IIEPETBOPHUTHCS JIMIIE HA OIMH 3 BUIIB
3BUJIBHEHHS 0COOM Bij BiIOyBaHHS MOKapaHHS.

3a 3ByXeHHsI C()epU 3aCTOCYBaHHS aMHICTIl BHCTYHArOTh 1 JESAKi CIEIiaTiCTH.
(Hus., namp.: Ipucsoxarok T.I. [Ipobnemu 3actocyBaHHs aMHicTii B Ykpaini // BicH.
Bepxos. Cyny Ykpainu. —2007. — Ne 9. — C. 39-42).

Jus.: Bix. Bepxos. Pagu Ykpainu. — 1996. — Ne 48. — Cr. 263; 1997. — Ne 9.

—Cr1. 69;2000. — Ne 35. — Cr. 281; 2007. — Ne 9. — Cr. 79.

2 JTus.: Keaumc B.E. 'yMaHu3M COBETCKOIrO yroioBHOIo npasa. — M.: FOpu. inut.,
1969. — C. 48: Mup3apkanos K. Borpocsl cOBETCKOTO yroioBHOTO Mpasa (JOCpOYIHOE
0CBOOOXKICHUE OT HakazaHust). — TamkeHT: M3m.. « YrutyBum», 1980. — C. 25.
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Opranamu pocynoBoro ciijcrsa I. oOBHHYBauyBaBcsl B TOMY, LIO
BiH BitiTKy 2000 p., npuadasmm 48 00MOBUX NIPUTIACIB 10 HAPI3HOT BOT-
HenayibHO1 30poi, 1o 17 muctonaxa 2005 p. He3akoHHO ix 30epiras 3a
MICIIEM CBOT'O ITPO’KUBAHHSI.

VY kacauilfHOMy NOAAHHI 3aCTyIHUK IPOKypopa Yepkackkoi obinac-
Ti IOCMJIaBCSl Ha O€3MiJCTaBHE 3aCTOCYBAaHHS CyIOM 3aKOHY YKpaiHM
«IIpo amHicTIION.

Sk BUIHO 3 MarepialiB crpasy, [. 0OBUHYyBauyBaBcCs y TOMY, 110 BiH
BUUHUB 1P0006ICYsanuil 3104un (BUIIEHO — aem.)!, nepenbadeHuit
4. 1 ct. 263 KK, B nepion gacy 3 mita 2000 p. go 17 muctonama 2005 p.

Binmogingao 1o Bumor crt. 12 3akony Ykpainu «IIpo amHicTito» Bif
31 tpaBus 2005 p. xmis 1OTO 3aKOHY HOIIMPIOETHCS HA 0Ci0, AKi BUM-
HWIN 3JI0YMHU 10 THS HAOpaHHS HUM YMHHOCTI BKJIFOUHO. 3a3Ha4eHUH
3aK0H HaOyB unHHOCTI 23 yepBHs 2005 p.

OTxe, 3BUTHHSIOYH BiJl KpUMiHAIBHOT BiOBITANBHOCTI I y 3B’ sI3Ky
3 aKTOM aMHICTIii, CyJl HE B3SB JI0 yBarw, 110 HOTO 3IIOYMHHI Aii, SKi
MOJISAITANIN B HE3aKOHHOMY 30epiraHHi 00HOBHX TMpHUIIACIB, TIPOIOBKY-
BaJmcs 1 micist Ha0yTTa YnHHOCTI 3akoHOM Ykpainu «IIpo amHicTiro»
Bix 31 tpaBHs 2005 p., a TOMy TOJOKEHHS [IHOTO 3aKOHY Ha I He mo-
HIAPIOIOTHCS.

BigHeceHHs 37104MHY A0 IEBHOI KaTeropii 3JI04MHIB, 110 3a3Ha4YCHA
B 3aKOHI ITPO aMHICTir0, BA3HAYAETHCA HA Mi/ICTaBi TOTO KPUMIHAJIEHOTO
3aKOHY, SIKUi OyB YMHHUM TIi/1 9ac MPOTOJIONIEHHS aMHICTIi.

IOpuanyaHOTO MMi/ICTaBOYO 3BIILHEHHS 0COOM BiJl KPUMiHAIBHOI BiJl-
MOBiTaTbHOCTI HA ITi/ICTaBi 3aKOHY IPO aMHICTIIO € PIllIEHHS CYY MO0
KOXXHOI 0COOM 1HIUBITyaTbHO.

HalOpaHHs 3akOHHOT CHITM TTOCTaHOBOKO (YXBAaJIOK) CyAy PO 3Billb-
HEHHS 0COOM BiJl KPHMIiHAJIBHOI BiIMIOBIaIHOCTI HA IMiJICTaBl 3aKOHY
PO aMHICTII0, 3aCBiIYy€ MPUITMHEHHS KPUMiHATHHO-TIPaBOBUX BiJIHO-
CHH MI 0C00010, III0 BANHUIIA 3JI0UHH, 1 IepkKaBolo. I3 IbOro MOMEHTY
ocoba Bxke He Mae 000B'S3KY BiJIIOBIIaTH TIepe/1 AepKaBOkO, & BAMHEHE

' Crnip 3a3Ha4YMTH, 1O MPUHMAIOYN TIPABHJIBHE PIIICHHS O CYTi, CyA HPHILyC-

THUBCSI IOMUJIKH I110/I0 OLIIHKHM BYMHEHOTO I. 37I04KHY, TOMY L0 He3aKOHHE 30epiraHHs
00HOBUX TIpUIACiB, 0€3YMOBHO, HAJIC)KUTH HE J0 MPOIOBKYBAHUX (SIK 3a3HAYHB CYN), &
10 TPUBAIOYHX 3JI0YMHIB.

2 Jlus.: CynoBa npakTHKa y KpEMiHaIbHHX cripaBax // KpuMiHaibHe Cyqo4nHC-
TBO. —2007. — Bun. 1(3). — C. 17-18.
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HEIO 3JI0YMHHE JisTHHS BU3HAETHCS IOPUIUIHO HE3HATYIIHM, TTi1/IA€Th-
csl 3a0yTTIO 1 B 3B’SI3Ky 3 IIUM HE MOXKE BPAaXOBYBaTHCS SK CKJIIAJ0Ba
YaCcTUHA MHOXKMUHHOCTI 3JI04MHIB'.

3. lHomunysanns*. Biamosiguo 10 4. 1 ct. 44 KK 0co6a, sika BunHmIa
3II0YMH, 3BUTHHAETHCA Bl KPUMIHAIBHOI BiJIIIOBIIaIbHOCTI Ha TIi/ICTaB1
aKTa Mpo MOMMITyBaHHS, sike 3rigHo 3 4. 1 cT. 87 KK 3miiicHI0€ThCS
[Ipe3unentoM YkpaiHW CTOCOBHO iHIWBIIyaldbHO BH3HAYEHOI OCOOW.
Oxpim KK Ykpainu, HOpMaTHBHOIO TiICTaBOIO ISl 3aCTOCYBaHHS T10-
munyBaHHS € Koncrutyis Ykpainu (. 27 ct. 106) i [lonoxkeHHs m1po
3MIACHEHHS TIOMIITyBaHHS (3aTB. Yka3om IIpe3unenrta Ykpainu Big 19
s 2005 p. Ne 1118/2005).

[lepemymMoBOrO 3BUIBHEHHSI OCOOM BiJi KpUMIHAIBHOT BiAIOBIIAIb-
HOCTI Ha TIi/ICTaBi aKkTa MpO IMOMHIYBAaHHS € BYMHEHHS HEHO 3JI0YMHY.
[Ipuuomy, Hi [lomokeHHS TIpO 3/miliCHEHHS MMOMMIYBaHHs, HI Kpumi-
HaJbHHUI KOJEKC He mepeAdadaroTh SKUX-HeOylnb OOMEXEHB 00
KoJla X 37I04MHIB. ToMy 11e Moxke OyTH 37104nH Oy/b SIKOTO CTYIICHS
TSOKKOCTI, YMUCHUN Y HEOOEPEKHUH, 3aKiHUEHU UM He3aKiHYeHHIA,
BYMHEHHUH OHOOCOOOBO UM B CIiByYacTi Tomo. Takox BiJCyTHI oOMe-
JKEHHS 1 1010 KUTPKOCTI BUMHEHUX 3JI0YMHIB, 110 MOXYTh BUCTYIATH
3a3HAYEHOIO TIEPETYMOBOIO’.

IOpuamaHOTO iICTaBOO 3BITLHEHHS 0COOM BiJl KPUMIHAIBHOI BiJl-
noBiganeHOCTI € Yka3 Ilpesunenta YkpaiHu 1010 MOMUIITYBaHHS 1H-
JUBIAyaTbHO BU3HAYEHOI 0COOH, SIKa BUYNHUIIA 3JIOYHH.

' us.: Bayniu FO.B. 3BinbHeHHS Bif KpuMiHaneHOI BianosigansHocTi. — K.: Ati-
Ka, 2004. - C. 77.

2 Tlpo mizcraBH, MOPSAOK Ta HACITIAKH 3aCTOCYBAHHS MOMHIYBAaHHS OKJIAIHO
uB.: Mysnka A.A., [lIkoma C.M. AMHICTISI 1 TOMIITYBaHHS B CHCTEMI Cy4acHOTO yK-
paincekoro npasa // Kpuminansae npaBo Ykpainu. —2006. — Ne 1. — C. 10-23; I'pumko
A5l TlomunoBanue ocyxneHHbIX B Poccun: Hayuno-mpaxt. mocodue. — M.: Jloroc,
2005; Caxenkos 10.B., CenmusepctoB B.U. [IpaBosbie nmpobiembl nomunoBanus B Poc-
cuu. — M.: U1 «}Opucnpynenuums», 2007.

3 Jlumie y n. 5 TonmokeHHsT MpO 3AiiCHEHHS MOMMIIYBaHHS 3a3HAYa€ThCs, 11O
oco0a, sIKy pamimre Oya0 HEOIHOpPa3oBO (1Ba i OuIbIIe pa3iB) 3aCyIKEHO 3a BUMHEH-
Hsl yMUCHHUX 3JI0YHMHIB 200 /10 SIKOT paHillie 3aCTOCOBYBAIUCH IOMIITYBaHHS, aMHICTIs,
YMOBHO-IOCTPOKOBE 3BUTLHEHHS BiJ] BifOyBaHHS MOKapaHHA, 3aMiHa HEBiAOyTOI 4yac-
THUHU TOKapaHHs OLIbII M’SIKMM, 3BUTbHEHHS Bij BifOyBaHHs MOKapaHHs 3 BHIIPOOY-
BAHHSIM, SIKIIO BOHA JIO MOTAILICHHS YM 3HATTS CYAUMOCTi 3HOBY BUMHWIJIA YMHCHHH
3JI0YHMH, MOXKE OyTH IOMMITyBaHa JIUIIE y BUHATKOBUX BHIIAIKaX.
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Crin omHak 3ayBakuTH, 110 xoua [lojoskeHHs npo 31iHCHEHHS 1o-
MUITyBaHHS 1 Oyno npuiinsate B 2005 porri, TOOTO micist HAOYTTS YMH-
HocTi KK VYkpainu 2001 p., mpoTre B HhOMY axX HiSIK HE BpaxoOBaHi
npurucy 4. 1 ct. 44 KK mpo MOKITHBICTh 3BIIbHEHHS 0COOU BiJl KpHMi-
HaJBHOI BIJIMOBIJABHOCTI HA MIJCTaBl aKTa Mpo NoMuiIyBaHHs. Tak, y
1. 2 1poro ITon0KeHHs 3a3HA4A€TCS, 1O TOMHITYBAHHS 3IiMCHIOETBCS
JIMILLIE 0RO 3acy09;ceHux 1 3aCTOCOBY€TBCS y BUJI: @) 3aMiHU JOBIYHO-
ro 1030aBIIeHHS BOJIi Ha 1MO30aBJICHHS BOJII Ha TIEBHHUH CTPOK; 0) TIOB-
HOro ab0 YacTKOBOI'O 3BUIbHEHHS BiJ BiOyBaHHS SIK OCHOBHOTIO, TaK i
JOZaTKOBOTO TIOKapaHHs; B) 3aMiHU MOKapaHHS abo HEeBigOyToi Horo
YaCTHHU OUTHII M’STKUM TIOKapaHHIM. Y 1. 4 mporo [lomokeHHs Takox
MiAKPECIIOETHCS, IO KJIOMOTAHHS [IPO MOMIIIYBaHHS MOXe OyTH roaa-
HE JIUILLE NiCA HAOPAHHS UPOKOM 3AKOHHOI CUNU.

Takum umHOM, Ha BimMminy Binm KK, BimmoBimno mo IlomoxeHHs
PO 31IHCHEHHS IOMUIYBaHHS, OCTAHHE MOXKE 3aCTOCOBYBATHUCS JIUILIE
IO/I0 3aCy0Hcer020 1 TUTbKU Y hopMi (BUI) 38i1bHEHHS 8i0 NOKAPAHHSL,
a He BiJI KPUMIHAIBHOT BiJIIOBIaIBHOCTI'.

BinbIe Toro, meBHi CynepevHOCTi Ta HEY3TO/LKEHOCT] Y BUPIIIEHH]
PO3IIISAIyBaHOTO TUTAHHA MIiCTATHCS 1 B HOpMax camoro KK. Tax, y 4. 2
ct. 86 KK crocoBHO amHicTii nepeadaueHo, 10 BOHA MOXKE TOJISTaTH Y
3BUIBHEHHI SIK BiJ] KpUMIHAJIBHOI BiJIIIOBIIATBHOCTI, TaK i BijI TOKapaH-
Hs, TO/Ii 9K y ¢T. 85 Ta 4. 2 cT. 87 KK cTrocoBHO noMuiryBaHHs 3a3Ha4€HO,
10 BOHO MOX€ MOJISATaTH JIMILE B IOBHOMY UM YaCTKOBOMY 3BUIbHEHHI1
3aCy/PKEHOTO BiJl MMOKapaHHS a00 B 3aMiHI MOKapaHHS Yd HEBiIOyTOl
Horo yacTUHH OUTBIT M’ sIKUM. Takum yrHOM, Hapasi 4. 1 ct. 44 KK, sixa
BKa3y€ Ha MOXIIMBICTh 3BIJIbHEHHS 0COOM BiJl KPHUMiHAIBHOI BiJIIOBi-
JaIbHOCTI Ha MiJACTaBi akTa NpPO IOMWIYBaHHS, HE Y3TODKYETHCS SIK
3 IHIIMMH TIOJIOKEHHSAMHU, riependoadennMu y camomy KK (ct. 85, 1. 2
ct. 7 KK), Tak i 3 Hopmamu, siki 3akpituieHi B [lonoxkeHH1 mpo 3iiic-
HeHHs nomityBaHHA 2005 p. (myHKTH 2 1 4).

Ho ckazaHoro noxamo, o nonepente [lonoxenns «IIpo mopsmox
3aCTOCYBaHHs IOMUITyBaHH:», 3aTBepakeHe YkazoM llpesnnenrta Yk-

! Sk crienianibHUI B 3BUTBHEHHS OCOOM caMe Bijl MOKapaHHs, a HE BiJ KpUMi-

HAJIBHOI BiINOBIAaIBHOCTI PO3IVISIAETHCS TIOMHITYBaHHA 1 B JiTeparypi. ([uB., Hamp.:
Mysuka A.A., lllkona C.M. Bxkas. nparst. — C. 23; Mansapenko B.T., My3uka A.A. Am-
HiCTis Ta moMuUIyBaHHs B Ykpaini: Hau. mocionuk. — K.: Atika, 2007. — C. 29, 37;
[Hkoma C.M. Bka3. nparist. — C. 12 Ta in.).
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painm Bix 12 kBitEs 2000 p. (Ne 2 588/2000) Tak camo nependadao
MTOMUJTYBaHHS TUTBKH 3aCy/DKEHHX 1 JIUIIE Bifl TOKapaHHS 1 He 3ralyBa-
JIO TIPO MOKJIMBICTH 3BUIBHEHHS BiJ] KPHMIHAJIBHOI BiJIMOBITaIbHOCTI
ocib, ski me He Oynu 3acy/mkeHi 3a 3mouynH. Koumisito, 10 BHHHKAA
MiX HopMamH 11010 [lonoxkenns i ct. 44 KK Ykpainu okpemi HayKOBII
MOSICHIOBAITK TOJlI THM, 110 [lonoxkeHHs Oyno npuitasto panime KK i
HE MOIJIO BpaxyBaTH HOTo BUMOTH 1010 oMuITyBaHHA'. OfHAK HOBE
[TonmoxxeHHs mpo 3AiiCHEHHS TOMUITYBaHHs Oyio 3arBepmkene B 2005
porii, Tobto Bxe Mg yac aii HoBoro KK Ykpainwm, ane BoHO HE TUTbKH
HE BHPINIAIIO ICHYIOYI CYNEPEeYHOCTI, a i mormomio ix. Tomy 1inkom
noropkyemocs i3 mosutieto C.C. Suenka, mo «monoxeHHs ct. 44 KK,
sIKa perIaMEHTY€ MTPABOBI MiICTABU Ta MOPAIOK 3BIIbHEHHS BiJl KPHMi-
HaJbHOI BiIOBIIATBHOCTI MIONO0 MOXKIUBOCTI 3aCTOCYBaHHS I[HOTO
IHCTUTYTY Ha HiACTaBl aKkTa IMOMMJIYBaHHS BUIVISAAE IOPUANYHO He-
CIIPOMOYXKHUM»,

Baaxaewmo, o IlonokenHs npo 37iiicHEHHS NOMHIYBaHHs Hapasi
norpedye y3romkenHs 3 ynHHUM KK VYkpainu 1 migrpumyeMo BHc-
JIOBJIEHY B JIITEPATypPi MPOMO3HIIIFO PO HEOOXITHICTh MPUIHATTS CIIe-
iaJIHOTO 3aKOHY 00 OMUITYBaHHs®, TUM Oitbine, mo 4. 2 cT. 44 KK
MIPSIMO BKa3ye, IO «IOPSAIOK 3BITbHEHHS BiJi KPUMIHAIBHOI BiIOBi-
JATBHOCTI BCTAHOBITIOETHCS 3aKOHOM» (BUIIEHO — asm.). OTxke, BCTa-
HOBJICHHSI TAKOTO IMOPSAKY II0NO0 MOMUIyBaHHS Yka3zoM IIpesunenra
VYKkpainu Takox cynepeuuts npunucam unHHoro KK.

4. 3acyodocenns ocoou cyoom inuoi depacasu. Y 4. 1 ct. 9 KK 3a3Ha-
YaeThCsl, 10 BUPOK CyIy 1HO3EMHOI JiepKaBHu MOXe OyTH BpaxOBaHMH,
SIKIIO TPOMAJITHUH YKpaiHu, iHo3eMenb abo ocoba 0e3 rpoMajsTHCTBa
Oynu 3acCyPKeHi 3a 3JI0YMH, BUMHEHHUH 32 MeKaMM YKpaiHH, Ta 3HOBY
BUMHWIM 3JI04MH Ha Tepuropil Ykpainu. Bkazana Hopma BTiIIOE€ BU-
MOTH CT. 56 «EBpoNeicbKkoi KOHBEHINI MPO MiXKHAPOAHY MiCHICTH
KpUMiHAJIBHUAX BHPOKIBY, sika paru(ikoBaHa 3akoOHOM YKpaiHu Bif 26
BepecHs 2002 poky. 3a 1€l cTaTTer0 KOHBEHINT «kokHa JloroBipHa
JeprkaBa npuiiMae Take 3aKOHOIABCTBO, SIKE BOHA BBAXKA€E 3a JIOLIJIbHE,
IUIs1 TOTO, 11100 HAaJaTH MOMJIMBICTb CBOIM Cy[aM IIpH BUHECEHHI BUPO-

' JTus.: Baynin. — Bka3. npamst. — C. 185.

2 Jlus.: HaykoBo-nipakrrnunuii komeHTap 10 KpuminaaeHoro Kogekcy Yipainu /
3a pen. C.C.Auenka. — K., 2002. — C. 185.

3 Jlus.: baynin 10.B. Bkas. npams. — C. 185
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Ky Opatu 10 yBaru Oyab-sKe IONEpEeIHE €BPONEHCHKE CYIOBE PillleH-
HS y KpUMIHAJIBHIN CIIpaBi, BAHECEHE 3a 1HIIWH 3JI0YHH... 3 TUM, 1100
JOAaTH 70 IIbOTO BUPOKY YCi UM JIeAK] HACIIIKH, SIKi i1 3aKOHOJaBCTBO
Haja€ BUpOKaM, BUHECEHHUM Ha ii TepuTopii. BoHa B3Hauae ymoBH, 3a
SIKUX TaKH{ BUPOK OepeThCst 10 yBarm»'.

[Ipu mpomy 3rigHo 3i ct. 9 KK BpaxyBaHHS BHPOKY Cyly iHO3eMHOT
JIepKaBy € TPaBOM CyQy YKpaiHu a0o IiHIIOTO BiJIIOBIIHOTO OpraHy, a
HE 000B'SI3KOM.

Hapaszi 3acrocyBanns nonoxens cT. 9 KK oOMexyeTbcs TuMu 3a-
CTEpEKEHHSIMH, AKi 3poOmiia YkpaiHa npu paTudikaimii Mi>KHApOIHO-
TO JI0rOBOPY, YYaCHHKOM SIKOTO BOHA €. 30KpeMa, MpH parudikaii
3akoHoM Ykpainm Bim 3 Oepesns 1998 p. HpOTOKOJ‘Iy 1o MiHcbKoOT
«Konsenuii npo TPABOBY JIOTIOMOTY Ta [IPaBOBI BIIHOCUHHU y LIUBIJIb-
HHX, CIMEHHHX Ta KPUMIHAJIBHHUX cIpaBax»? Oylio 3po0ieHo 3actepe-
JKeHHS 1010 HOBOI cT. 76-1 KoHBeHIii mpo «Bu3Ha4eHHsS] BUPOKIBY,
3TiJTHO 3 KUM «YKpaiHa He Oepe Ha ceOe 3000B's13aHHS BU3HABATH Ta
BpaxoByBaTH BHPOKH, BUuHeceHi cynamu [lorosipamx Cropin (Azep-
Oaitkany, MongoBu, Bipmenii, Pocii, binmopycii, Tamkukucrany,
I'pysii, TypKMechTaHy, Kazaxcrany, Y36exucrany, Kuprusii — agm.),
npu BI/IplLLIeHHl MUTaHb PO BU3HAHHS 0COOM 0COOIUBO HEOE3EUHUM
PEeLHMANBICTOM, IIPO BCTAHOBJICHHS (PAKTy BUMHEHHS 3JI0YHUHY ITIOBTOP-
HO Ta HNOPYLICHHS 3000B's13aHb, OB'SI3aHUX 3 YMOBHUM 3BIIBHEHHSM,
BiJICTPOYKOIO BHKOHAHHS BHPOKY ab0 YMOBHO-IOCTPOKOBHUM 3BiJb-
HEHHSIM».

Kepyrounck naHuM MOJOKEHHSM, CyId YKpaiHHM HpU BHPILICHHI
3a3HAaUYEHUX y HbOMY IIMTaHb HE BPAaXOBYIOTh BHPOKH, IOCTAHOBIJIEHI
cylamu iHo3eMHHX jaepykaB. Ha meit ¢akt Oararo pasiB 3BepraB yBa-
ry Bepxouuii Cyn YkpaiHu B yxBajax i3 KOHKPETHUX KPUMiHaJIbHHUX
CIIpasB.

Tak, BupoxoM bino3epcbkoro paifoHHOTO Cyay XepCcoOHChKOT odac-
Ti J[. OyIto 3acymKeHO 3a CyKYITHICTIO 3JI0UYMHIB, TOMY IO MPH MOCTa-

! Ilu.: KpumiHansHuit koneke Yipainu. HaykoBo-npakTH4HHN KOMEHTap. — Buj.
4-e. / 3a 3ar. pen. B.B. Crammuca, B.S.Tamis. —X., 2008. — C. 29.

2 Koueniis ykianena 22 cignst 1993 p. i parudikoana 3akonom Ykpainu Big 10
nucronana 1994 p. (dus.: Ykpaina B Mi>KHapOIHO-IIPABOBUX BiHOCHHAX. BopoThoa i3
3JI0YMHHICTIO Ta B3aeMHa IpasoBa jonomora. — K., 1995. — Ku. 1. — C. 1014-1082).

3 Tus.: Bin. BepxoB. Paau Vkpainu. — 1998. — Ne 26. — Cr. 162.
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HOBJICHHI BUPOKY 3’sICyBaJIoCs, 11O 1€ 10 bOro J[. BUMHUB 3J7104MH Ha
tepuropii Pociiicbkoi Denepariii, 3a SKuit OyB 3aCyKEHUH CyJIOM i€l
JIeprKaBH 1 Mmicist BigOyTTs MOKapaHHsS TIOBEPHYBCS B YKpaiHy, Jie 3HOB
BUMHUB 37104MH. TomMy B YKpaiHi cyx 3acynuB /. 3a CyKyIHICTIO IIHX
3nmounHiB 1 Ha mifcTaBi 4. 3 ct. 42 KK Ykpainu 1960 p. (4. 4 ct. 70 KK
VYkpainu 2001 p. ) 3apaxyBaB y CTPOK IOKapaHHs, OCTAaTOYHO BH3HaYe-
HOTO 32 CyKYIHICTIO 3JI0YMHIB, T€ OKapaHHs, sike /. BigOyB 3a BUpoO-
KOM 1HO3€MHOT JIep>KaBH.

Koneris cynais CynoBoi manatu y KpUMiHaJIbHUX cripaBax Bep-
xoBHOro Cyny VYkpainu ckacyBaja L€l BUPOK, a B yXBaji 3a LI€I0
CIIPaBOIO 3a3HAYMIIA, IO «BIAMOBITHO 10 3akoHy Bin 3 Oepesns 1998
p-Ne 140/98-BP «Ilpo paTI/Iq)iKauiIo [Iporoxomy no Konpenmii npo
[IPaBOBY AONOMOTY Ta HpaBOBl BITHOCHHU Y LIMBUIBHUX, CIMEHHHX
Ta KpUMIHAIBHUX cripaBax Big 22 ciunsg 1993 p.» YkpaiHna He B3sa
Ha ceOe 3000B's13aHHs BU3HABATH Ta BPAXOBYBAaTH BUPOKH, BUHECEHI
cynamu JloroBipHUX CTOpiH, 30KpeMa, IpU BHUPIIICHHI MTUTaHHS PO
BCTAHOBJICHHSI (paKTy BUMHEHHS 3710YMHY MOBTOpHO. OTKE, IpU IpHU-
3Ha4eHH1 /l. mokapaHHs 3a 3JI04MH, BANHEHUH HUM Ha TepuTopii Yk-
paiHu, MicUeBHI Cyn He HOBHHEH OyB BPaxOBYBaTH BHUPOK CyIy iHO-
3eMHOI JepkaBu»'.

SIK CBIUMTH y3arajJbHEHHS CyHI0BOI IPAaKTHKH, IpoBeacHe Bepxos-
HuM CynoMm VYKpaiHu, Cyau y LiJIOMY IOTPUMYIOTHCS BUMOT 3aKOHY
L1010 HEBpaxyBaHHS BYMHEHHMX 3JIOYMHIB Ta BHPOKIB 1HO3EMHHX Je-
PKaB IpU BU3HAYEHHI MHOKHHHOCTI 3JI0YMHIB.

Tak, y npoBamxenHi bBopucninbchbkoro MichbKpalOHHOTO Cyamy
KwuiBcbkoi obmacti mepeOyBaja KpUMiHaJIbHA CIpaBa 3a OOBHHY-
BAaYCHHSIM I'POMaJsiHUHA peciyoniku Mongosa I. y BUMHEHHI 3110-
YUHIB, CKJIaJ SKUX mependadeHo 4. 5 cr. 27, 4. 1 cr. 358 Ta 4. 3
ct. 358 KK. Ilpu po3misiai cripaBu Cya BCTAaHOBUB, 110 Ha JICHb PO3-
DSy cIIpaBu Mixk YKpaiHoto Ta PecryOnikoro MomngoBa He Oyiio yK-
Ja7eHo noromp PO MOPSIIOK MPUTSATHEHHS 10 KpI/IMlHaJ'IBHOI BiJI-
MOBiJAIBHOCTI rpoMaasiH MoJAOBH 3a 3JI0YMHH, SIKI BUNHEHI HUMHU
Ha Teputopii MonnoBu. OCKIIBKM OpraHaMy JOCYIOBOTO CIiICTBA
miicyHuii 0OBUHYBadyBaBcs 3a 4. 5 c¢T. 27 Tta 4. 1 cT. 358 KK B

Jus.: Cynosa npaxruka BepxosHoro Cyny YipaiHu y KpUMiHAJIBHUAX CIIpaBax.
Odoin. Bun. — K., 2006. — C. 116-118. Jlus. Takox: Bicu. Bepxos. Cyny Vkpainu. —2004.
—Ne 5.-C. 19-20.
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MOCOOHUIITBI MiAPOOIICHHIO JTOKYMEHTIB Ha Teputopii PecmyOmiku
MonoBa, nmpokypop Ha mincrasi cT. 264 KIIK BigmoBuBCs Bix 00-
BUHYBAuCHHS B il YaCTHHI.

[HIIMM pUKIIaIoOM MOXKE CITyTyBaTH CIIPaBa, sika nepedyBaa y npo-
Ba/pKeHHI XOPTUILKOTO pAaHOHHOTO Cyay M. 3amopixoksa. [ pomaassHuH
T., sxuii HeomHOpa3oBo OyB 3acymxenuil cygamu CPCP Tta BinOyBaB
rokapaHHs, 00BHHYBadyBaBcs 3a 4. 3 cT. 357 KK ta u. 2 ct. 185 KK.
Po3mispatoun 1o crpaBy, (akTH MONEPEIHbOTO 3acymxeHHs T. cyn
BpaxyBaB JIMLIE SIK 03HAKY, 10 XapakTepusye ocoly miacynHoro. Ilpu
BU3HAYCHHI IOBTOPHOCTI Ta MPU3HAYCHHI IOKapaHHs CyA0M IoNepeIHi
cyaumocrti T. He BpaxoByBasucs'.

BonHouac HaBeneHe y3arajabHEHHS NPAKTUKU 3aCBIUMIIO, 1O MT03H-
1ii CyziB MO0 MUTAHHS BU3HAHHS BUPOKIB IHO3EMHUX JIepXKaB 1HKOJIN
pizHATECsA. OOHI Cynu BBaXkaroTh, 1o 3a cT. 9 KK BpaxoByBatn BUPOK
1HO3EeMHOTO Cydy /sl KBamiikarlii BYNHEHOTO 3JI0YMHY 32 O3HAKOIO
MIOBTOPHOCTI € HE 00O0B'SI3KOM, a IPaBOM Cyly YKpaiHH, SIKUH po3Iiisiaae
cupay. Jleski Cyny BBaXaroTh, 110 32 OYKBaJILHUM 3MICTOM ITi€l camoi
CTaTTi Cy/ He IOBUHEH BPaXOBYBAaTH IOBTOPHICTh y Pa3i BUMHEHHSI 3710~
YHMHY 32 MEKaMH YKpaiHH, B TOMY YHUCIIi, KO 0CO0Y 3aCyDKEHO 3a el
3JI04MH BUPOKOM 1HO3EMHOTO CYIY.

OxpeMi cyau TOTPUMYIOTHCS JIyMKH, 1110 YUHHE HalliOHAJIbHE KPHMi-
HasibHe 3akoH0AaBcTBO (cT. 9 KK) Bu3Hae KpI/IMlHaJ'ILHe 3aKOHOJABCTBO
THIINX JiepKaB 1 BpaxoBy€ MPaBOBI HACIIAKH 3aCY/UKCHHST ocobu Bu-
POKOM Cyy 1HO3EMHOI AeprKaBH, y 3B'SI3Ky 3 UAM ITOBTOPHICTH MaTHUMe
MicIe i Oyzie BpaxoByBaTHCS CyJOM IIPH ITOCTAHOBIIEHHI BUPOKY. Y TOU
e yac JIesiKi CyIu BBaXKalOTh, 1110 TAKOTO POLY 00OOB’SI30K HALlIOHAIb-
HOTO Cy/ly MaTUMe Miclie JIMILE Y BUMAJIKY, SIKIIO LE Mepea0adeHo Mix-
HapOJHO-TIPABOBUM JIOTOBOPOM?.

OTxe, MOKHA KOHCTaTyBaTH, 1110 HE3BAXKAIOUM Ha Mo3uLi0 Bepxos-
Horo Cyny Ykpainu, Hapa3i B cyJax Lie He BUpOOJICHa OIHAKOBa 1 ycTa-
JIeHa [IPAKTHKA 3aCTOCYBaHHS KPUMIHAIBHOIO 3aKOHY I0A0 BU3HAHHS
(uM HEeBU3HAHHS) 3JI0YMHY, BUMHEHOTO 32 MEKaMH YKpaiHH SIK CTPYK-
TYPHOT'O €JI€MEHTa MHOKUHHOCTI 3JI0UHHIB.

! Jlus.: BicH. Bepxos. Cyny Vkpainu. —2009. — Ne 4. — C. 39-40.
2 lus.: Tam camo. — C. 40.
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5. Jompumanns ymos eudaui ocobu, sxa eyununa znowun'. Crimpa-
rounch Ha npunucu cr. 9 Koncrutynii Ykpainu B cT. 19 3akoHy Yk-
painu «IIpo MixxHapoaHI TOTOBOPH YKpaiHW 3a3HAYAETHCS, [0 YHHHI
MDKHApOJHI TIOTOBOPH YKpaiHH, 3rojia Ha 000B'SI3KOBICTh SKMX Ha/laHa
BepxosHoto Pagoro Ykpainu, € 4acTHHOIO HAI[iOHAJIHHOTO 3aKOHOABC-
TBa 1 3aCTOCOBYIOTHCS Y TOPSJIKY, MepeadadeHoMy JUIsi HOPM HaIlio-
HaJHHOTO 3aKOHOJABCTBA. SIKIIO MIKHAPOAHHUM JIOTOBOPOM YKpaiHH,
SIKU HaOpaB YMHHOCTI B yCTAHOBIIEHOMY TIOPSIZIKY, BCTAHOBJICHO 1HIII
MpaBwIIa, HIX Ti, 0 IepeadadeHi y BiIOBITHOMY aKTi 3aKOHO/IaBCTBA
VKpaiHu, TO 3aCTOCOBYIOTHCS MPaBWiIa MIKHAPOIHOTO JI0roBOpy-. I3
WX CaMUX MPUHIUIIB BUXOMUTH 1 4. 5 cT. 3 KK Ykpainu.

CaMe 1MMH TIOJIOKEHHSIMHA TTOBHHHI KepyBaTHCS IEBHI Jep)KaBHi
opraHd YKpaiHu Ta iX CIIy’)KOOBi 0COOM, KOJIM 3BEPTAlOTHCS 13 3aru-
TOM JI0 1HIIOT JIepKaBU PO BHUIAYy OCOOM, siIka BYMHMIIA 37104HH (200
JIeKiTbKa 3JI0YMHIB) Ha TepHUTOpii YKpaiHu i mepeOyBae Ha TepuUTOPil
IHIIOT JIepIKaBy, ISl IPUTATHEHHS TaKol 0COOM JI0 KpUMiHAIBHOI BiJi-
HOBI1IaIBbHOCTI.

[IuTaHHs Mpo BUAady 0COOM y TaKMX BUITAJKaX BUPINIYIOThCS ab0
Ha TiJICTaBi JTBOCTOPOHHIX yrojl Mk YKpaiHOK Ta iHIIMMHU JepikKa-
BaMH, a00 BiJIMOBIHO 0 0araToCTOPOHHIX MIKHApOAHHUX JOTOBOPIB
i xoHBeHmiH. Hapa3i takumu € €Bporelichka KOHBEHIIiS PO BUAAYY
npaBonopymrHuKiB (ITapwk, 13 rpyaas 1957 p.), sika parudikoBana 3a-
KOHOM YKpainu Bix 16 ciuns 1998 p., a Takox 3a3HadeHa Buie Kon-
BeHiss (Minceka) nepxkaB CHJI mpo mpaBoBy momomory Ta mpaBoBi
BiIHOCHHH Yy IIMBUIBHUX, CIMEHUX Ta KPUMiHAJBHUX CIpaBax Bif 22
ciuag 1993 p., sxa parudikoBana 3akoHoM Ykpainu Big 10 mucromana
1994 p*.

3rigHO i3 3a3HaYeHWMH MIKHAPOIHUMH aKTaMHU BHJa4da MPaBOIIO-

PYLIHUKIB 3IHCHIOETBCS V 38 AA3KY i3 NPAGONOPYWEHHAMU, AKI Kapa-
1

Ipo migcraBu, MOPSIOK Ta HACTIAKKM eKCTpaauiil (Buaadi) 0ci0, ki BAMHHINA
3JI09MHH, TOKIaaHO auB.: Jlykamyk 1U.W., Haymos A.B. Beiiaua 00BUHSIEMBIX U OCYX-
JICHHBIX B MEX/yHapOJHOM YTOJIOBHOM IpaBe: Y4eOHO-TpakTHYeckoe nmocooue. — M.:
Poc. Opun. Usnar. oM, 1998. — C. 30-69; Jlykamyk WM., Haymo A.B. MexknyHa-
poxHoe yronoBHOe MpaBo: Yuednuk. — M.: Crapk, 1999. — C. 210-250 Tta iH.

2 Jus.: Bin. Bepxos. Paan Yipainu. —2004. — Ne. 50. — Cr. 540.

3 Jlus.: Bin. Bepxos. Pagu Ykpainu. — 1994, — Ne 46. — Ct. 417. (J{omaTtkoBO JMB.:
IIpotokon no Kousenttii Bix 29 6epesnst 1997 p. Ta 3akoH npo ioro parudikariito Big 3
oepe3nss1998 p.).
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10MbCsl 34 3aKOHAMU K 3anumyioyol, mak i 3anumyeanoi Cmopin' i,
SIK TIPABUJIO, TT030aBIIEHHSIM BOJII Ha CTPOK HE MEHIIIE OJTHOTO POKY 200
OLTBII CyBOpPHM TIOKapaHHSM (CT. 2 €BpomneichKoi KOHBEHIIi, CT. 56
koHBeHIIii aepxkas CHJI)%.

Oxpim ToTO, BIAMOBITHO A0 CT. 14 €BporeichKoi KOHBEHIIIT Ta CT.
66 xonBeHii nep:xkaB CHJI y pa3i Bugadi ocoOu 3aBkIu Ji€ TpaBu-
no ad hoc, 3rigHO 3 IKUM 6udana ocoba He Mmodice nepeciioysamucs,
3acyoocysamucs ado 3aTPUMYyBATHCS 3 METOI BUKOHAHHS BHPOKY YH
MTOCTAaHOBHU IPO YTPUMAHHS IIiJ{ BAPTOIO Hi 3a sKe NPABONOPYULEHHS,
suUHeHe 00 ii sudaui, Kpim NPpasonopyuieHHs, 3a ke 6oHa 6yia 8U0aua,
6e3 3roau Ha 11e CTOpOHH, sKa ii BUIana’.

I3 HaBeneHOTro BHILIHMBAE, IO SIKIIO BiJAIOBIIHI Jep:KaBHI OpTraHU
YKkpaiHu 3BepTaOThCH JI0 1HIIOT JepKaBH 13 3aITUTOM PO BUIa9y 0COOH,
sIKa BYMHHJIA JEKLIbKA 3JI0YMHIB Ha TepUTOPii YKpainu i mepedyBac Ha
TEPUTOPIi iHIIO] (3al‘II/ITYBaH01) JIepKaBH, MUTAHHS PO NPUTATHCHHS
il 10 KpUMiHAIBHOI BiJOBIJAIBHOCTI 32 IIi 3I0YMHU (MHOXHHHICTB
3II0YMHIB) MOKe OyTH BUPIMIEHO HACTYITHUM YHHOM.

Tlo-nepuie, sxmio y Buadi Oyae BiIMOBIIEHO TIOBHICTIO, HAITPUKIIA],
y 3B’S3Ky 3 THM, IO Ti 3IIOYMHHI JiSHHS, 32 BUMHEHHS SKHX 0c00a
00BHUHYBa4Yy€ThCS B YKpaiHi, He € KpUMiHAIbHO-KapaHUMH 32 3aKOHAMHU
3aIMTYBaHOI CTOPOHH 200 X09a i € TAKMMH, aJie 3a 3aKOHAMH 3aITU Ty BaHOT
JIepKaBH 32 I1i 3TI0YMHA BXKE 3aKIHYIIIUCS CTPOKHU JaBHOCTI. Y TakOMY
BHITIAJIKy IMATAHHS PO KPUMIHAIBHY BiAMOBINAIBHICTE, a, OTKe, 1 PO
MHOKMHHICTB 3JIOYMHIB, B3arajii He BUHUKAE.

Ilo-0Opyee, KO B 3allUTI CTABUIIOCS MTUTAHHS IIPO BHJIA4y 0COOH
3a BUMHECHHS JCKIIBKOX 3JI0YHHIB, aJle CTOCOBHO OJTHUX (YH OJHOTO) 3
HUX 3allATyBaHA CTOPOHA ITOTOIMJIACS HA BUJAdy, a CTOCOBHO 1HIIHMX
— HE NOroJUIIACs, TO y TaKOMY BHIAIKY oco0a He MOxe OyTH TpH-

TATHYTa OO0 BlI[HOBlI[aJ'IBHOCTl B pralHl 3a TOH 3JI0YMH (3J'IO‘II/IHI/I)
1

OO6O0B’A3KOBICTh KPHUMIHAJIBHOI KapaHOCTI BiJMOBIAHUX IisHb 32 3aKOHOIABC-
TBOM sIK 3aIIMTYI0YOT, TaK i 3aIIMTYBaHOI CTOPiH Y MIDKHAPOAHOMY KPUMiHAJILHOMY IIpaBi
€ HeoOX1THOIO YMOBOIO BH/JIa4i 0COOH, sIka OOBHHYBAIy€ThCsl y BAMHEHHI IINX JistHb. {51
yMOBa BHjadi OTpUMaia Ha3By — IMPHHINI MOBiiHOI kpuMiHanbHOCTI. ([uB.: Jlyka-
myk 1.U., HaymoB A.B. Beigaya 0OBHHSEMBIX U OCYKACHHBIX... — C. 33).

2 Jlue.: KpuminanbHHUA KOIeKC YKpainu 3 mocrareiiHiMu Marepianamu / 3a Bizr.
pen. B.B. Crammuca; Ynopsia.: B.C. Kosanbseskuii, B.1. Trotiorin. — K.: FOpinkom Iutep,
2007.—C. 183, 197.

3 JTus.: Tam camo. — C. 186-187, 199-200.
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CTOCOBHO SIKUX OyJ0 BigmoBieHO B ii Bugadi. OTke came y IUX BU-
najKax CKJIaJaeTbCsl Taka IMpaBoBa CUTYyaLisl, KOJIM 3JI0YMHH, 38 BUU-
HEHHS SKUX OyJIO BiJIMOBIIEHO Y BUAa4i, BUKIIOYAIOTHCS 13 CTPYKTYpH
MHOXHHHOCTI, X IOPUINYHI BIACTUBOCTI 3HUILYIOTHCS, BOHH CTAIOTh
CIOPUAMYHO HIKIEMHUMM 1 HE OPOPKYIOTh KPUMiHAJIBHO-IIPABOBUX
HACIIIKIB.

[Ipote cynu mie He 3aBXIU BIpHO BUPILIYIOTh 1€ TUTAHHSI.

Tak, PiBHeHChKHIT MichKkH Cynl PiBHEHCHKOI 001aCTi BUPOKOM Bif
16 ueprust 2007 p. 3acynuB T. A.: 3a 4. 2 ct. 229° KK 1960 p. — Ha aBa
POKH TIICTh MiCsIiB mo30aBieHHs Boii; 3a 4. 2 cT. 355 KK — Ha Tpun
POKH IIICTh MiCSAIiB TI030aBIeHHS Boi; 32 4. 2 ¢T. 186 KK — Ha woTnpn
POKH TIIiCTh MICAIIB 1m030aBneHHs Boii; 3a 4. 2 cT. 187 KK i3 3acTocy-
BaHHsM cT. 69 KK — Ha 1’ s1Th pOKiB 11030aBI€HHS BOJIi 3 KOH(DiCKAIIi€I0
MaliHa, iK€ € HOTro BIIACHICTIO, a 332 CYKYITHICTIO 3JIOYMHIB Ha TIi/ICTaBl
cT. 70 KK — Ha Tk pOKiB mM030aBIIEHHS BOJI 3 KOH(iCKAIli€r0 MaliHa,
1o € oro BiacHicTio. Bignosimuo no ct. 71 KK 1o nporo mokapanus
YaCTKOBO NMPHEIHAHO OAWH Micsiub He BinOyrtoro T. A. mokapaHHs 3a
MOTIEPEAHIM BUPOKOM 1 OCTaTOYHO BU3HAYEHO HOMY IT’SITh POKIB OAWMH
MicsIb T1030aBJIeHHS BOJIi 3 KOH(iCKAIi€I0 3a3HAYEHOTO MaifHa.

VY KkacamiifHOMYy KIJIOTIOTaHHI TPOKypop PiBHeHCHKOT 00xiacTi moc-
JIaBCs HA Te, 110 MICBKUH CyJ, MOCTAHOBJISIFOYM BUPOK oo T. A., mo-
PYILIMB HOPMH KOHCTI/ITyull Ykpainu Ta Konsenuii 1po TpaBoBy J10-
[IOMOTY 1 IIPaBOBi BIIHOCUHH Y UUBUIBHUX, CIMEHHUX 1 KpI/IMlHaJ'II:HI/IX
cupaBax 1993 p. (parudikoBana Ykpainoro 3rimHo i3 3akoHOM Bix 10
muctonana 1994 p., Habyna ynaHOCTI 14 *BiTHsA 1995 p.), a came, 1m0
ue#t cyn 6e3 sromu Pociiicekoi @enepartii 3acyaus T. A., sKoro BUIaHO
VYkpaiHi, 32 BUNHEHHS 3JI0YMHIB, 3a K1 3aCyKEHUH HEe BHIaBaBCs. Y
3B’S13Ky 3 HABEIACHUM HPOKYPOP MOPYLIMB HMUTAHHS NPO CKaCyBaHHS
BHUPOKY Ta 3aKPHUTTs cipaBy 1moa0 T. A. y 4acTHHI HOTO 3aCyDKEHHS 32
4. 2 ¢T. 355 KK Tta 4. 2 ct. 229% KK 1960 p. 3a emi3010M HE3aKOHHOTO
HpI/IIL6aHH$I i 30epiranHs 0e3 MeTH 30yTy MakoBOi coioMu Baroro 80
rpamiB, a TAKOX IPOCHUB BUKJIFOUUTH 3 BUPOKY IIOBTOPHICTH K KBami(i-
Ky[04y O3HaKy, nepeabadeny 4. 2 ct. 229 KK 1960 p. ta 4. 2 ct. 186
KK, i BigmoBinHO nepekBaiikyBaru il 3acymkeHoro Ha 4. 1 ct. 2296
KK 1960 p. Tau. 1 ct. 186 KK.

[lepeBipuBIIN Marepiaim cripaBu i 0OTOBOPUBIIHM BUKIIA/ICHI B Ka-
cariifHOMy KJIOTIOTaHHi J0BOmH, cyaai CymnoBoi majnarti y KpuMiHalb-
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HUX cripaBax i BilicekoBoi cynoBoi konerii Bepxosaoro Cyny Yipainu
NI BHCHOBKY, IO MOTO HEOOXIHO 3aJIOBOJIBHUTH 3 TaKUX Iij-
CTaB.

Binmoginao 1o ct. 9 OcHOBHOTO 3aKOHY YHHHI MI>KHAPOJIHI JIOTOBO-
pH, 3rofa Ha 000B’SI3KOBICTh SKMX HajaHa BepxoBHor Pagoro Vipai-
HH, € YaCTHHOIO HalliOHAJIbHOTO 3aKOHOAaBCcTBa YKpainu. L{i moroBopu
3aCTOCOBYIOTBCS Y TIOPAIKY, IependaueHoMy 3aKoHOM Bix 29 uepBHS
2004 p. Ne 1906-1V «IIpo MixkHapoaHi 1oroBOpH YKpaiHm».

VY cr. 14 €Bporeiicbkoi KOHBEHINI PO BHAYy MPaBOTOPYIIHU-
kiB 1957 p. (parudikoBana YkpaiHO 3rifiHO i3 3aKOHOM Bij 16 ciuHs
1998 p.) mependaveHo, mo BUgaHa 0coba HE MOXKE TIepeCIIiTyBaTucs,
3aCyIDKyBaTUCS Hi 3a sSIKe IPAaBONOPYLICHHS, BUMHEHE A0 ii BUaadi, KpiMm
TOTO, 3a sIKe BOHa Oys1a BUAaHa.

Sk yOadaeThcs i3 MarepiamiB crpaBw, |eHepambHa MpPOKyparypa
Pociiicekoi @eneparii (nami — PO) Bumana T. A. muist npuTsSrHeHHS HOTO
JI0 KPUMIiHAJIBHOI BiAMOBINAIIEHOCTI TUIBKH 32 HE3aKOHHE MPHI0aHHSA,
BHUTOTOBJICHHS, TIEPEBE3CHHS Ta 30epiraHHs HApKOTUYHHX 3ac00iB 0e3
MeTH 30yTy, 3a rpalixk, a TaKoX 3a po30iii, BANHEHUH 32 MONEPEIHb-
OF0 3MOBOIO TpyTI0t0 0ci0. [Ipu bomy Oyito BiIMOBIIEHO Y 337I0BOJICHHI
KJIonoraHHs MiHicTepcTBa I0CTULIT YKpaiHH PO BUAAYY 3aCYIKEHOTO
JUTSL IPUTATHEHHS HOTO /IO KpUMIHAIBHOT BiAOBITAIBHOCTI 32 TIPUMY-
LIyBaHHS 40 BUKOHAHHS LIMBIJILHO-IIPABOBUX 3000B’s13aHb 3 TIOIPO3010
HACHJIbCTBA HAJ MOTEPIUIMM, BUNHEHOTO MOBTOPHO 3a IMONEPEIHbOI0
3MOBOIO TPYIOI0 0Ci0 (OCKIJIBKH 3TiTHO 13 KpEMiHAIFHIM 3aKOHOABC-
TBOM PO 11e nisTHHS HE MICTUTH CKIIQJy 3JI0YMHY Ta BiJIMOBIIHO TaKOi
KBaJTi(DiKyrO401 O3HAKH, SIK TIOBTOPHICTB), 8 TAKOXK 32 HE3aKOHHE IPH-
n0aHHs, TIepeBe3eHHs Ta 30epiraHHs 0e3 MeTH 30yTy MaKoBOI1 COJIOMHU
Baroto 80 rpamiB (OCKUTFKHY BIAIIOBITHO /10 3aKOHO/IaBCcTBA PD BunmHEeH-
HS TaKUX il y IIbOMY PO3Mipi HAPKOTUIHOTO 3ac00y HE MICTHTH CKJIa-
Ny 3JI0YHHY).

HesBakatoun Ha HaBeneHI 0OCTaBMHH, MICBKHH Cyl, HE TEpeBi-
puBim ymosu Buaadi T. A. Ykpaini, 3acynuB iioro 3a 4. 2 ct. 355 KK,
3a KO0 BiH He BujaBaBcs. Cyn Takox kBamidikysaB mii T. A. 3a 4. 2
ct. 186 KK Ta u. 2 ct. 229° KK 1960 p. six yurHEeH1 HOBTOPHO, X04a Horo
i1 32 TAaKOKO 03HAKOIO KBalTi(hikoBaHi He OyJH, TOOTO OPYIIIMB BUMOTH
€BponeiicbKoi KOHBEHLII PO BUAAYy NPaBONOPYIIHUKIB 1 BUMIIOB 3a
MexXi ToMOBIIeHOCTI Mixk PD Ta Ykpainoro.
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binbme Toro, nmo mpusHaueHoro T. A. mokapaHHsI Oy/lo 4acTKOBO
MIPUEHAHO OUH MicsALlb HE BifOyTOi HUM YacTUHM IOKapaHHS 3a IMO-
MepeHIM BUPOKOM, SIKMM HOTo OyJ0 3aCyIKeHO 3a IiSHHS, 110 He 3a-
3HAYAJIOCs y 3aIuTi IIPO HOTo BUAAUYy.

Bpaxosytoun HaBeneHe, Bepxosuuit Cyn Yipainu Bupok PiBHEHCH-
KOTO MichKoTO cyxy PiBHeHCBKOT oOnacTi Bix 16 wepBHs 2007 p. y yac-
THHI 3acy/pkenHHs T. A. 3a 4. 2 cr. 355 KK ta 4. 2 ct. 229° KK 1960 p.
3a He3aKOHHE MpHUI0aHHsI, 30epiraHHs Ta repeBe3eHHs 0e3 MeTH 30yTy
MakoBOi coiiomMu Baroro 80 rpamiB cKacyBaB i ClpaBy B Iii 4acTHHI
3aKpHB.

Lefi cyn Tako)X BUKITIOUMB 13 3a3HAYCHOTO BUPOKY TaKy KBami(iky-
F0YY O3HAaKy 3JIOUHHY, SIK IIOBTOPHICT, epekBamidikysasmu 1ii T. A. 3
4.2 Ha 4. | cT. 229% KK 1960 p. sik He3aKoHHE NPUI0aHHSI, BUTOTOBIICH-
HS Ta epeBe3eHHs 0e3 MeTH 30yTy HapKOTHYHOTo 3acoly, Ta 3 4. 2 Ha
4. 1 ct. 186 KK, i mocTaHOBHB BBasKaTH MOTO 3aCy/PKEHUM Ha TIi/ICTaBi
ct. 70 KK 3a cykymHicTio 3/m04nHiB, nepeabdadenux 4. 1 cr. 229¢ KK
1960 p., 9. 1 ct. 186 Ta u. 2 ct. 187 KK, Ha ’sTh pOKiB M0O30aBIICH-
Hs BOJI 3 KOH(DicKalli€lo MaiiHa, ke € Horo BIacHICTI0. BukitoueHo 3
BUPOKY 1 BKa3iBKy Ipo npu3HadeHHs T. A. IOKapaHHs 3a CYKyIHICTIO
BUPOKIB Ha mijcTagi cT. 71 KK'.

Ilo-mpeme, axkmo ocoba BUMHMIIA HA TepUTOpil YKpaiHu AeKisibKa
3JI0YMHIB, ajie y 3aluTi PO BHAA4y CTABUTbCS HMHUTAaHHS Ipo i Buaa-
4y 3a BYMHEHHS JIMIIE OAHOTO 3JIOYMHY (UM XO4Ya 1 JeKUIBKOX, ajie He
BCiX), TO B TAKOMY BHITA/IKY ocoba Ha TepI/ITopll VYkpainu moxe OyTn
HPUTATHYTa 10 KPUMIHAJIBbHOI BiINOBIAaIbHOCTI JIMILIE 32 TOHM 3JI0YMH,
y 3B’SI3Ky 31 CKOEHHSIM SIKOTO ii Buzanu. TakuM 4MHOM, 1y Ll cUTya-
1ii 37I0YMHM, 32 Ki 0co0a He BHIaBAIACs, BUKIFOUAIOTHCS 31 CKIaly iX
MHOKMHHOCTI.

OpnHax 1 3 IMX OUTaHb CyAH 1€ NPHUITYCKAIOTHCS TIOMUIIOK.

Tak, [{[ropynuHChKUI paifoHHM Cy11 XepCOHCHKOT 00JIaCTi BHPOKOM
Bix 8 wepBHsa 2005 p. 3acymuB H.1.: 3a 4. 2 ct. 187 KK Ha cim pokiB
11030aBIIeHHS BOJI 3 KOH(ICKAIIEI0 BCHOTO MaifHa, SIKe € BIACHICTIO 3a-
cymxeHoro; 3a 4. 2 ¢t. 189 KK Ha m'saTe pokiB 1mo30aBieHHs BOJIi; 3a
4. 3 cr. 289 KK Ha 10 pokiB mo30aBiieHHs BOJIi 3 KOH(iCKaIli€l0 BCHOTO
MaiiHa, sIKe € BJIACHICTIO 3aCyIKEHOTO.

! us.: Bicu. Bepxos. Cyny Ykpainu. —2008. — Ne 9. — C. 9-10.
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Ha mincragi ct. 70 KK cyn nepmmoi iHcranmii BusHaunB H.I. ocra-
TOYHE TIOKapaHHS y BUJI 1M030aBlIeHHs BOJi HAa CTPOK 11 pOKiB 3 KOH-
(hickarliero BChOTO MaifHa, sIKE € BIIACHICTIO 3aCy/KEHOTO.

3a uum xe BupokoM H.E., 21 nunus 1979 p. H., rpomansHka Yk-
painm, He cyauma, 3acymkeHa: 3a 4. 2 cT. 187 KK i3 3acTocyBaHHSAM
cT. 69 nporo Komekcy Ha m'ssTh pOKiB 1M030aBIIeHHS BOJI 3 KOH(bicKa-
€10 1/2 YaCTHHU MaifHa, sIKe € BJIACHICTIO 3aCy/DKEHOT; 3a 4. 2 cT. 189
KK nHa goTupu poku no30aBiIeHHS BOIIi.

Ha mincragi ct. 70 KK cyn nepmioi incranmii BuzHaunB H.E. ocra-
TOYHE ITOKapaHHs y BUJI 1T030aBICHHS BOJII HA IT'ATh POKIB 3 KOH(]icKa-
€10 1/2 YACTHHU MaifHa, SIKe € BIIACHICTIO 3aCYIKEHOI.

VY KionoraHHi, BHECEHOMY 3a IMOJAHHSM I'SITH CY[IiB PO MEeperisi
3a3Ha4YEeHUX CYIOBUX PIIIEHb Y HOPSAKY BUKIIOUHOIO MpoBakeHHs, H.I.
MOPYLIMB MUTAHHS PO BHECEHHSI IO TIOCTAHOBJICHUX II0JI0 HHOTO CYIO-
BUX DIllIeHb BiIMOBITHAX 3MiH Y 3B'S3KY 13 O€3IiICTABHUM 3aCy/LKEHHIM
tioro 3a 4. 2 ct. 187 KK, ockinbku 11€ cymnepeunts patudikoBaHuM YKpai-
HOIO TTOJIOKEHHSIM MIXKHAPOAHOTO 3aKOHOABCTBA.

3acmyxaBmm JOMOBiAL cymui BepxosHoro Cymy VYkpaiHu, TyMKy
MIPOKYPOpa MPO HasIBHICTH IMIACTAB JUIS 3aJ0BOJICHHS KJIOIIOTAHHS 3a-
cymxenoro H.I. Ta BHeCeHHS BiNIOBITHUX 3MiH Y CY/IOBI PillIeHHS 010
000x 3aCy/UKCHHX, HepeBlpI/IBH_II/I MaTeplanH CHpaBH Ta 06FOB0pI/IBIHI/I
HaBeJeHI y KJIONOTaHHI JI0BOAH, CYIIi Cynosoi namaru y KPUMiHaJb-
HUX cipaBax Ta BilickkoBoi cynoBoi konerii Bepxosaoro Cyny Ykpai-
HU AIHIIIH BUCHOBKY, IO L1€ KJIOMOTaHHS CJiJl 3a0BOJIBHUTH 3 TAKHX
miIcTas.

BinmoBimHo 10 monoxeHs cT. 9 KoHcTuTyii YMHHI MiDKHAPOITHI JI0T0-
BOpH, 3r0/1a Ha 00OB'SI3KOBICTH SKMX HaaHa BepxoBHoto Panoro Ykpainu,
€ YaCTHHOIO HAllIOHAJIbHOTO 3aKOHOAABCTBA YKpaiHM 1 3aCTOCOBYIOTHCS
y TOpSAKY, TiependadeHomy 3akoHoM Bix 29 weprHst 2004 p. Ne 1906-1V
«[Ipo mMixkHapozHi TOrOBOPH YKpaiHW.

3rifiHO 3 TOJIOKeHHsAMH CT. 66 KOoHBeHIIii Tpo mpaBoBy JIOMIOMOTY Ta
MIPaBOBi BIIHOCHHU y IIMBUTFHUX, CIMEHHUX Ta KPUMIHAJIBHHAX CIIpaBax
Bix 22 ciunst 1993 p., sy Oyno parugikoBano 3axoHom Bif 10 mucromna-
na 1994 p. Ne 240/94-BP, Bunana ocoba He MoXe OyTH MPUTATHYTA JI0
KPUMIiHAIBHOI BiJITOBiabHOCTI a00 OyTH IMOKapaHa 3a 3JI04MH, BUUHE-
HUH 110 11 BUJIaHHS, 32 KW ii He OyII0 BHUIAHO.
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[lepeBipkoro MarTepialiB cripaBy BCTAHOBIEHO, 1m0 1 s 2003 p.
cmimunii ropymuacekoro PB YMBC VYipaian B XepcoHcbkill o0macTi
BHHIC TIOCTaHOBY TIPO MPHUTSATHEHHS K 0O0BuHyBauyBanmx H.I. Ta H.E.
3a 4.3 cT. 289, 4. 2 4. 189 KK. 15 nurmas 2003 p. Oyio oroyiomeHo pos-
IIyK 0OBHHYBadyBaHHX, a 18 ciuns 2004 p. iX 3aTpuMaiy Ha TEpUTOPIi
Pociiiceroi deneparrii.

Jani nonyueHux 10 MarepialiB ClipaBH KJIONOTaHb 1po Buaady H.I. ta
H.E. cBiguars, 110 3 TAKUM IIPOXaHHSIM yKpaiHChbKa CTOPOHA 3BEPTAIacs
10 TIPAaBOOXOPOHHKX opraHiB Pociiickkoi Denepartii y 3B'13Ky 13 HEOOXi-
HICTIO MPUTSATHEHHST 00BUHYBaYEeHUX /IO KPUMIHAIBHOI BiJIIIOBI1aIbHOCTI
JIMLIE 32 HE3aKOHHE 3aBOJIOAIHHS TPAaHCHOPTHUM 3aco0oM D. 1 Bumaras-
Hs rporreit y K., To0To 32 1. 3 ct. 289, u. 2 ct. 189 KK. Lle kionoranus
YKpaTHCBKOI CTOPOHHU OyJI0 3a[10BOJICHO | eHepaIbHOIO MPOKYpaTyporo
Pociiiceroi denepartii.

Kpuminansaa cripaBa crocoBro H.I. Ta H.E. 3a 4. 2 ct. 187 KK mono
enizomy po30iitHoro Hara Ty Ha O., sIK BHIHO 31 3MICTY AOIYYEHOI 10 CIipa-
BU MIOCTaHOBH CITiT40T0, Oyia mopymena 12 sotoro 2005 p. i B KiomoraH-
Hi ripo Buaay H.I. Ta H.E. mpo 1ie He finmocst.

3a Takux oOcTaBHH CyJ repiioi iHcTaHii, 3acyamsim H.I. ta H.E. 3a
4. 2 cT. 187 KK, BuiiII0B 3a Me3Ki BiAIOBIAHOI JOMOBIEHOCTI MK Pociii-
cokoto Penepartiero Ta YKpaiHOO, JOIMYCTUBLIM MOPYIICHHS 3rafaHol
Konsenmii.

I3 ypaxyBaHHsIM BUKJIaJICHOTO SIK BUPOK Cyay MEpIIOT IHCTaHLil, TaK
1 yXBaJ¥ arnenisiiiHOTo Ta KacaliiHoro cyaiB moao H.1., a Takox B mo-
paaky ct. 395 KIIK mozno H.E., B wacTuHi ix 3acymkeHHs 3a 4. 2 cT. 187
KK migsraioTs ckacyBaHHIO, a TIPOBAKEHHS Yy CIIpaBi B Iill YacTHHI
— 3aKPHUTTIO.

Ilo-uemsepme, Ko ocoba Oyna BHIAHA, aje 13 3aCTEPEKECHHSM,
10 BOHA HE MOKe OyTH MPUTITHYTA 10 BiAMOBIIFHOCTI 32 HasiBHOCTI
TaKUX KBaTI(PIKyIOUMX O3HAK, K MOBTOPHICTh YW PEUUINB, OCKUTBKA
32 3aKOHOZIABCTBOM 3aIIMTYBAHOI AP KaBH L 3I0YMHHU HE MAIOTh TAKHX
o3Hak (Hampukian, y KK P® BincyTHsa Taka kBamidikyrodya o3HaKa, siK
MTOBTOPHICTh), TO B I[bOMY BHIIAJIKy 0cO0a HE MOXKe OyTH 3acy/KeHa
B YKpaiHi 3a IOBTOPHE BUMHEHHS 3JI04YMHY a00 3a PELUANB 3JI0YHHIB.
OTXe 1 TYyT O3HaKH MHOXXHHHOCTI 3JI0YHHIB € BiJICyTHIMH.

! us.: Pimenns Bepxosuoro Cyny Vkpainu. — 2008. — Bum. 2(17). — C. 96-98.
Jlus. Takox: BicH. Bepxos. Cyny Ykpainu. —2009. — Ne 11. — C. 16.
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[Toka30Bo10 y 1IbOMY BiJIHOLIECHHI € HaBEAECHA HIKYE KPUMiHAIbHA
CIpaBa, 3a KO, KpiM iHIIIOTO, BUPINIYyBAJIOCS MIUTAHHS PO HASBHICTH
Y BUMHEHOMY O3HAK IOBTOPHOCTI 3JI0YHHIB.

Bupokom anensmiitnoro cymay Jlyrancekoi oOmacti Bim 1 mmrmHS
2005 p. I'. BU3HaHO BHHHUM y BYMHEHHI 3JI0YHHIB, Tepe0aueHuX 4. 2
cT. 357; 9. 3 cT. 357; 9. 2 cT. 358; 1. 3 c1. 358; 9. S5 ct. 185; cT. 15, 9. 5
ct. 185 KK Vkpainn.

VY kionoraHHi 3acTynHuKa ['eHepaibHOro mpokypopa YKpaiHW Io-
PYILLYBaJIOCH IHUTAHHS PO 3MiHYy BHPOKY amessiuidHoro cyay momo I,
BUKJIIOUYCHHS 3 BUPOKY BKa3iBKM CY[y IIPO BU3HAHHS BUHHHUM Ta 3aCya-
skeHHs [ 3a vactunamu 2, 3 ct. 357, yactunamu 2, 3 ct. 358 KK Ykpainu,
nepekBaidikariro foro miri 3 4. 5 cT. 185 KK VYkpainu Ha 4. 2 ct. 185 KK
VYkpainm, a 31 ct. 15, 4. 5 ct. 185 KK VYkpaian Ha ct. 15, 4. 2 c1. 185 KK
VYKpaiHu 3 TUX MOTHUBIB, L0 CyA IPU IOCTAHOBJIEHHI BUPOKY mmoz0 I.
nopymuB BUMoru cT. 9 Koncrutymii Ykpainu, 4. 5 ct. 3 KK Ykpainu, cT. 5
KIIK Ykpainu, 3akony Ykpainu «IIpo MixkHapomHi gjoroBopu YKpaiHm»
Big 29 uepBHs 2004 p. Ne 1906-1V Ta ct. 14 €Bporneiichkol KOHBEHIIIT Tpo
BHJIa4y TPaBOIOPYIITHUKIB 1 3acyuB I. 3a 31104mHY, 32 sKi Horo He OyIo
BumaHo Pociticekoro ®enepariiero, Ha TEPUTOPIi SKOi OyII0 PO3IIyKaHO
i 3arpumano I

3aciyxaBlIM [JONOBijaya, MOSICHEHHS 3aCTyITHHKa T'enepanbHoro
npokypopa Yipaiuu K., sKuii MiATPUMAB KJIONOTAHHS, HepeBlpI/IBHII/I
Marepiaqy CropaBH Ta O6FOBOpI/IBH_II/I JOBOAW KJIONIOTAHHS, CyIIi
CynoBoi manatu y KpUMiHaJIbHUX cIIpaBax Ta BilicbkoBOi CymoBoi
kosterii BepxoBHoro Cyny Ykpainu BBaXKaroTb, 1110 KJIONIOTaHHS MiJJIsrae
3aJJ0BOJICHHIO.

Bignosigao 1o ct. 9 Koncturymii Ykpaiau Ta ct. 19 3aI<0Hy VYkpainu
«IIpo MmixHaponHi JIOTOBOPH  YKpaiHm» YMHHI MDKHapOIHI JJOTOBODH,
3rofa Ha OOOB'SI3KOBICTH SKMX HajaHa BepxoBHoro Pamoro Ykpainu, €
YaCTUHOIO HALliOHAJIBHOTO 3aKOHOZIABCTBA YKpAiHU 1 3aCTOCOBYIOTHCS B
MOPAIKY, Iepen0aueHOMY /Il HOPM HalliOHAaJbHOTO 3aKOHOAABCTBA.

Crarreto 14 €Bporieiicbkoi KOHBEHIIIi PO BUady MTPABOIIOPYIITHHUKIB
1957 poxky, parudixoBanoi BepxoBroro Payioro Ykpaiau 3rimHo i3 3akoHOM
VYxpainu Big 16 ciaas 1998 p. Ne 43/98-BP, nependaveno, mo BUmaHa
ocoba He MOXKEe IepeciliyBaThCs Ta 3aCyKyBaTHCs Hi 3a SIKe IIpaBo-
MOpPYLIEHHS, BAMHEHE 10 1 BUiadi, KpiM [IPaBONOPYLICHHS, 3a SKE BOHA
Oysa BHJaHA.
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Sk yOauaeThCs i3 MarepialiB ClpaBH, y 3B'SI3Ky 3 yXwieHHsM [. Bin
CyIy 1 BIICYTHICTIO HOTO 3a MiCIleM MTPOYKUBAaHHS IMOCTaHOBOO JIyraHch-
Koro obmacHoro cymy Bia 31 6epesnst 1997 p. obpanuii . 3ano0ixHMiA 3a-
X1JT MiIIMACKY TIPO HEBUI3/1 3MIHEHO Ha B3SITTS ITiJT BAPTY 1 OTOJIOIIEHO HOTO
posnryk. 3a pe3yibraramu po3iryky 1. Oyio 3arpumano 1 gumas 2004 p. y
M. Hmwxaromy Hosropoai Pociticekoi deneparrii.

Ha 3arut MinictepcTBa rocTullii Ykpaiau rnpo Bumaqy 1. mist mputar-
HEHHsI {00 JI0 KPUMIHAIBHOI BiAMOBINAIBLHOCTI 32 TIPE/SIBIEHIM HOMY
OOBHHYBa4YEHHIM FeHepaJILHOIo TPOKypaTypoko Pociticekoi @enepartii 11
sotoro 2005 p. Oyio l'IpI/II/IHS{TO le_IeHHSI Tpo B4y I s TPUTATHEHHS
HOrO0 10 KpUMIHAJILHOT BiIOBIAJIBHOCTI 32 KPAADKKY 13aMax Ha KPaJIiKKy
3a O0TSDKYIOUMX OOCTaBHH 1 3aJIMIIECHO Oe3 3310BOJICHHS BAMOTH [IPO BUIa-
yy I, y yacTuHI IHKpIMiHyBaHHS HOMY KBaTi(hiKyFOUMX O3HAK PO3KPaIaHHs
JIep’KaBHOTO MaiiHa B 0COOJIMBO BEJIMKUX PO3Mipax, OCKUIBKM HA MOMEHT
BUYMHEHHS 3JI04MHY ITi€i kBasidikyrodoi o3Haku y cT. 144 KK PCOCP
(y pemakuii Bix 1 umast 1994 p.) He Oyro, a TaKOXK MMOBTOPHOCTI Y 3B'S3KY
3 TUM, IO II0 KBATI(hiKyFOdy 03HAKy BHKJIFOYEHO 3 YHHHOTO POCIHICHKOTO
KPHUMIHAJILHOTO 3aKOHY.

Kpim toro, BinmMoBneHo y Buaadi [ 1uist mpuTarHeHHs Horo 10 KpI/IMl—
HaJIbHOI BiANOBiNAJIBHOCTI 32 KPaADKKY Ta MiAPOOKY TOKYMEHTIB, OC-
KIJIbKH 32 POCIHCHKUM KPUMiHAJIBHUM 3aKOHOM MHHYJIM CTPOKH JITaBHOCTI
MIPUTSTHEHHS 10 KPUMiHAIILHOT BiATIOBIATEHOCTI 32 I1i 3JI0YWHH, 8 TAKOXK
3a KpaJikKy nacropra [l. i BUKopuCTaHHs IMiAPOOIEHOTO JOKYMEHTa Y
3B'S3KY 13 TUM, 10 caHKii 4. 2 cT. 325 1 4. 3 ct. 327 KK Pociiicpkoi De-
Jeparlii He repeadadaroTh IOKapaHHs y BHII T030aBIEHHS BOIIL.

3a3HayeHi 00CTaBUHY 3aJIMIIMINCH 11032 YBAaroko anessiiiHoro cymay
IIpH pO3MIIsiAL crpaBy miono I, i oro Oyo 3acy/KeHO 3a KpaaiKKy Ta
3aMax Ha KPaaKKy 4Yy)KOro MaiiHa B OCOOJIMBO BEJIMKHX PO3Mipax, 3a
BUKDAJICHHS IIe4aTku Ta macropra [l., 3a mizpoOsieHHsT JOKYMEHTIB Ta
BHUKOPHCTaHHS 3aBiZJOMO TiIPOOJICHUX JOKYMEHTIB, TOOTO 3a 3JI0YMHH,
3a siKi He OyJi0 HaJlaHO JIO3BOITy HA MPHUTATHEHHS J0 KPUMIHAIBHOI Bifl-
noBinansHOCTI [ 3 00Ky cTOpOHH, sika HOro BUAAJA, L0 € MOPYILICHHIM
BHUMOT CT. 14 €Bponeiicbkoi KOHBEHIII1 PO BUAAYy IPABOIIOPYITHHKIB.

V 3B'S13Ky 3 MM 3 BUPOKY HEOOXiTHO BUKIIFOUUTH PILLIEHHS CYTy PO
BHU3HAHHSI BUHHUM Ta 3acymkeHHs I 3a yactunamu 2, 3 ct. 357, yactu-
Hamu 2, 3 c1. 358 KK VYkpainu, a takox nepekBaiidixysaru aii [* 3 4. 5
ct. 185 Ha 4. 2 c1. 185 KK Vkpainwm, 3i ct. 15, 4. 5 ct. 185 Ha ct. 15 4. 2
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ct. 185 KK Ykpainu 3a kBastihikyrodor0 03HAKOI BUMHEHHS KPAIiKKHU Ta
3aMaxy Ha KpaJiKKy 4y>KOro MaifHa 3a TIONepeTHhOI 3MOBOIO TPYIIO0
0ci0 1 mpU3HAYNTH HOMY ITOKapaHHs BiaNoBiIHO 10 BUMor cT. 65 KK Yk-
painu’.

Ha BigMiHy Bij 3arajJbHUX OOCTaBHH, CHeyiaibHi 0OCMAUHU, TIO
BUKJTFOYAI0Th OTMHUYHUH 3JI09MH SIK CTPYKTYPHHI €IIEMEHT IIEBHOTO BUY
MHO>KMHHOCTI, 3aJIeXaTh BiJl TOTO, 41 Oyia ocoda 3acy/KeHa 3a paHille
BUYMHEHWH OJJMHUYHUH 37104MH. Y IIbOMY aCTIEKTi MOYKHA BHIIUTUTH:

a) 0OCTaBWHM, 1[0 BUKJIFOYATh OJMHUYHUN 3JI0YUH y CTPYKTYpIi Cy-
KYyITHOCTI 3JI0YMHIB Ta TIOBTOPHOCTI, HE TIOB’SA3aHO] 13 3aCy/IKEHHIM 3a
paHillle BYNHEHUH 3II0YUH;

0) oOCTaBWHM, MO0 BUKIIOUAIOTh OJWHUYHUHN 3II0YHH y CTPYKTYpi
PEIHIMBY Ta MOBTOPHOCTI, MOB'SI3aHOT 13 3aCy/KEHHSIM 0COOU 3a paHi-
III¢ BYNHECHUH 3JI0YHH.

Ilepwa epyna cnenianbHUX 00CTaBWH Tepen0adac BHUIIAIKU 3Bib-
HEHHS 0COOM BijJl KpUMIHAIBHOI BiJIIOBIIaIbHOCTI 32 OMHUYHUAHN 3J10-
YMH 3 MiJICTaB, 3a3Ha4eHuX y crartax 45-49, 97, 106 3aranpHOi yac-
trau KK, a Takox Ha mifcTaBi OKpeMUX HOPM TIPO CIieliajibHI BUAN
3BUIBHEHHS BiJl KPUMIHAIBHOI BiAMOBIZAILHOCTI, SKi mependaveHi B
Oco6muBiit wactuai KK (Hanpuknazm, 4. 2 cr. 111, 4. 2 ct. 114, 9. 3
cT. 175,49. 4 ct. 212, 4. 2 cT. 255 Ta iH.).

/pyea epyna 3a3HaueHUX OOCTAaBHH BUKIIIOYA€ HASBHICTh OJWHUY-
HOTO 3JIOYMHY 4Yepe3 aHyJIIOBaHHS camMoro (pakty 3acymkeHHs (Cymau-
MOCTIi) 32 HBOTO: SIK BHACIHIJIOK 3HSTTS YW IOTAIICHHS CYIUMOCTI 3a
nmauui 3mounH (ctarti 89, 91, 108 KK), Tak i 3 iHIIUX MijcTaB, BU3HA-
YEHHX B 3aKOHI.

VY BCiX BKa3aHUX BHIMAJKAX BUMHCHUN 0COOO OJMMHUYHHI 3JI0UHUH
TaKOXK BU3HAETHCS KIOPUAMYHO HIKUEMHHIMY, TaK O MOBHUTH, T JIA€Th-
cst 3a0yTTIO, 1 HE MOYKE BPaxXOBYBATHCS NPH BU3HAYEHHI CYKyIHOCTI,
MTOBTOPHOCTI 200 PEIH/INBY.

Hagamo kopoTky xapakTepucTUKy OoOCTaBHHaM, IO HAJIEXKaTb JIO
IEepLIO] TPYIH.

3aranpHa yactnHa KK mepenbauae ciM BUNAAKIB 3BITbHEHHS Bif
KPUMiHAJIBHOT BiJNOBITATBPHOCTI 32 BYMHEHWH OJUHWYHUH 3J0YHH, a

! Jlus.: CyoBa NMpakTHKa y KpUMiHANBHUX cripaBax // KpuMiHambHE CyIOuMHC-
1B0. — 2007. — Bum. 2(4). — C. 5-8. Jlus. Takox: BicH. Bepxos. Cyny Ykpaiuu. —2007.
—Ne 10. - C. 21-22; 2008. — Ne 9. — C. 9-10.
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came y 3B’s3Ky: a) 3 AifioBuM kasatTaMm (cT. 45 KK); 0) 3 mpumupeHHsIM
BruHHOTO 3 oteprianM (cT. 46 KK); B) 3 mepenaueto ocodu Ha OpyKH
(ct. 47 KK); 1) i3 3miHoro o6cranoBkH (cT. 48 KK); 1) i3 3aKkiHUCHHIM
ctpokiB gaBHOCTI (cT. 49 KK); 1) i3 3acToCyBaHHSIM [0 HETTOBHOIITHBOT
0CcO0M TPUMYCOBHUX 3ax0fiB BuxoBHOro xapakrepy (ct. 97 KK); e) i3
3aKiHYEHHSM CTPOKIB JaBHOCTI CTOCOBHO 3JIOYHHIB, SIKi BUMHEHI He-
roBHOJTITHIMHE (cT. 106 KK).

BinbmmicTs i3 3a3HaYeHUX BHIIB 3BUIBHEHHS BiJl KPUMIiHAIBHOI BiJl-
MOBIANTLHOCTI € 000B’I3KOBUMH 1 6e3ymoBHMMU. Lle 03Hauae, mo BU-
MOTa 3aKOHY IIOJI0 HUX Ma€ iMIIePaTUBHUHN XapakTep, 1 3000B's13y€ cyn
OCTaTOYHO 1 OE3MOBOPOTHO 3BUIBHHUTH 0COOY BiJl KpUMiHAIBHOI Bijl-
HOBIIaIBbHOCTI.

DdaxynbTaTHBHUMU € 3BUIbHEHHS, niepenodadei ct. 48 KK (3mina 06-
cranoBk#), cT. 47 KK (nmepenaua Ha mopyku) ta 4. 1 ct. 97 KK (3Binb-
HEHHS HETIOBHOIIITHROI 0COOH 13 3aCTOCYBAaHHSIM IIPUMYCOBUX 3aXO[iB
BHUXOBHOTO Xapakrtepy)'. YV JBOX OCTaHHIX BHIAIKax 3BIIbHEHHS €
YMOBHHM, TOOTO CTAaBUTHCSA B 3aJIEKHICTH BiJl MOMAJIBIIO] MOBEIIHKHA
0COOM TICIISI yXBaJICHHS plIIIeHHH cyny Tpo ii 3BUTbHEHHs. Tak, SIKIIO
ocoba MOpYIIHJIA YMOBH nepenadi Ha TNOPYKH 1 IpOTSITOM CTPOKY IOPYK
BYMHWJIA HOBUH 3JI04MH, TO BOHA Ma€ BiJIMOBIIaTH 3a CYKYITHICTIO 3J10-
guHiB (c1.70 KK). V pasi xk, K110 BUNHEHHIA IPOTATOM CTPOKY ITOPYK
HOBUI OJMHUYHUI 3JI0YHMH TIepeI0avacThbCs Ti€I0 CaMOI0 CTAaTTer0 abo
gactuHOIO ctarTi OcobmuBoi yactnau KK, 110 i monepenHiid 31m04uH,
ocoba miamAraTiMe KPUMIHAIBHINA BiIIOBIAANBFHOCTI 3a IMpaBHIIAMHU
moBTOpHOCTI 3110unHiB (cT. 32 KK).

Koxxen Buj 3BIIBHEHHS BiJ] KPUMIHAJIBHOI BiAIIOBITAIBHOCTI Mae
CBOI TepenyMOBH Ta TiJCTaBH, BU3Ha4eHI B 3akoHi. Hampuxman, 3a
crartsimu 45, 46 KK, neperyMOBOIO € BUMHEHHS BIEPILE 3JI0YHHY HE-
BEJIMKOI a00 HEOOEepeKHOTO 3II0UMHY CepeHbOl TsHKKOCTI. TyT 3ayBa-
YKUMO, 1110 BiATIOBiAHO 110 11. 3 moctanoBu [ itenymy BepxosHoro Cymy
VYkpainu Big 23 rpynss 2005 p. Ne 12 «IIpo nmpakTuky 3acToCyBaHHS Cy-
JIamMu YKpaiHu 3aKOHOJIABCTBA IPO 3BUTBHEHHS 0COOH Bijl KpUMiHAIBHOT
BIJIMOBITaJTIbHOCTI» TAaKO0, M0 BUMHHIIA 3JIOYMH YIIEPIE, BBAKAECTHCS
oco0a, sika paHille He BYMHsIIA 3JI0YHMHIB, a00 paHille BYMHHIIA 3JI0-

'V nitepatypi BUCIIOBICHA POMO3HILS II[0/I0 3aMiHK TEPMiHY «(DaKyIbTaTHBHE

3BUJIBHEHHS» HA TEPMIiH «IUCKpeuiiiHe 3BiIbHEHHs» (Bia jaTnHchKoro discretio — Ha
BracHuii poscyn). (dus.: baynin F0.B. Bkas. mpars. — C. 62-63).
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YMH, KOTPUH BXKE BTPATHB IPABOBE 3HAYCHHs. BuMHEHHS TprBaio4uoro
3N0YMHY (HAIPUKIIAJ, YXUICHHS BiJ] CIUTaTH aJiMEHTIB Ha YTPHUMAaHHS
niteit — 4. 1 ct. 164 KK), a Takox mpo10BKYBaHOTO 3JI0YNHY (BYMHEHHS
y JAekinbka mpuiiomiB maxpaiictea — 4. 1 ct. 190 KK) He moxe Oytn
reperoHoto s 3actocyBanHs cT. 45 KK, ockinbku 3a3Ha4eHi 37109MHA
€ OIMHIUYHMMH 1 TIOBTOPHOCTI HE YTBOPIOIOTH .

[leBHi 0coOMMBOCTI Mae 3acTocyBaHHS NOJOKeHb CT. 49 Ta 106 KK
(3BiIbHEHHS BiJl KpEMiHAJILHOI Bi/IIOB1IaIbHOCTI Y 3B’ A3KY 13 3aKiHYEH-
HSIM CTPOKIB JaBHOCTI) JI0 TPUBAOYUX 1 TIPOJIOBKYBAaHUX 31I04UHIB. Le
OB’ sI3aHO 13 THM, IO JUTS IPAaBUIILHOTO OOYHCIICHHS CTPOKIB JaBHOCTI
HeOOX1JHO BU3HAYUTHU IX IOYATKOBHU 1 KiHIIEBUI MOoMeHTH. [logaTko-
BUM JIHEM, 3 SIKOTO OOUYHCIIIOETHCS CTPOK JIABHOCTI, € A€Hb, HACTYIIHUN
3a THEM, KO 3JI0YMH Oyrio BuMHEHO’. JlaHe mpaBMIIO € 3arajbHUM i
CTOCYETBHCSI BCiX 3JI04MHIB. MK THM, 3aKOHOJABELlb, BCTAHOBIIOIOYH
MIPaBOBUH peXUM OOYHCIICHHS CTPOKIB JaBHOCTI, He BOA4Ya€ HIsKOI pi3-
HULI MDK «3BUYAHHUMM» 3JI0Y4MHAMH 1 TPUBAIOYMMU Ta IPOAOBKYBaA-
HUMU JiSTHHSAMH, X04a OCTaHHI MaloTh CIelU(iKy y BU3HAUYEHHI MO-
MEHTY 3akiHueHHs. Yepes 1ie B HAyKOBil JliTepaTypi BUCIOBIIOKOTHCS
Pi3HI TOIJISIIN MO0 TIOYaTKy OOYMCIICHHS CTPOKIB IABHOCTI 32 BKa3aHi
3JI0YHHHU.

Tak, A.A. [lioHTKOBCHKHIT BKa3yBaB, 110 «CTPOK JaBHOCTI IPU TPH-
BAIOYHUX 3JI0YMHAX OOUMCIIOETHCS 3 MOMEHTY NIPUIIMHEHHS 3JI0YMHHOTO
crany»’. M.JI. JlypMaHOB BBa<aB, 1110 [TPY TPHBAKOYNX 3JI0YHHAX CTPO-
KH JIaBHOCTI IPUTATHEHHS J]0 KpUMiHAIBHOT BiIIIOBIIaIbHOCTI CITiJT 00-
YHCIIIOBATH 13 aKTy BUMHEHHS 3JI0YMHHOTO JiSHHSI, SKUM [TOYMHAETHCS
TpuBarounii 3n0unn*. Ha qymky B.€. CmomnbHikoBa Ta FO.M. Tka4deBch-
KOT0, 0OUMCIICHHS CTPOKY JaBHOCTI 3a TPUBAIOYMH 37I0YNH TOYMHAETD-
Cs1 3 THSI IPUIIMHEHHsI 0€311epEepBHOTO NMPOLECY BUNHEHHS 3JI0YHHY, a 32
MIPOIOBKYBaHUHN 3JI0YMH — 3 THSI BANHEHHS] OCTAHHbBOT i1, 110 BXOAUTH
JI0 HbOTO".

! Tus.: 36ipuuk nmocranos [Lnenymy Bepxosroro Cyny Ykpainu. — C. 586.

2 Tus.: baynin FO.B. Bxka3. npaus. — C. 161.

3 Nus.: [TuontkoBckuit A.A. Yuenue o npecryienuu. — C. 639.

4 Jlus.: Typmanos H.JI. JTaBHOCTH U Tioramiesne cyamMocti. — M., 1939. — C. 41.

5 Jlus.: CmonbHuKOB B.E. JlaBHOCTB B yronoBHOM mpase. — M.: FOpu. jur., 1973.
— C. 61-65; TxaueBckuiit FO.M. JIaBHOCTbh B COBETCKOM YrOJIOBHOM mpase. — M.: 13,
MI'Y, 1978. — C. 53-56; Kypc yronoenoro mpasa. O6mast yacts. T. 2. Y4yeHue o Haka-
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I. KamuHiH TpOnOHYy€ OOYMCITIOBATH JIABHICTH 3 JHS BUSBICHHSI
TPUBAIOYOTO UM MPOIOBKYBAHOT'O 3JI0YMHY, 1 KPiM TOTO B 3aKOHI HaJa-
TH TIEPEeTIiK 3JI0YUHIB, Ha SKi Oy/ie PO3IOBCIOMKYBATUCS HOBUN PEXKUM
00YHCIIEHHS CTPOKIB TaBHOCTI'.

[Mozumiro I. Kamunina BBakaeMo HEOOIPYHTOBAHOIO, MO-TIEpIIIE,
TOMY, III0 BOHA IrHOPYE IOPUANYHY NPUPOIY MPOJOBKYBAHHUX Ta TPH-
BAIOYMX 3JI0YMHIB. SIK BKe 3a3HAYANOCS, Il TISTHHS € TAKUMH HE yepe3
CBOIO 3aKOHO/IaBYYy KOHCTPYKIIifO, @ BHACIIIOK OCOOIMBOCTEH 37I0UMH-
HOI moBeliHKK cy0’ekra. Came TOMy He MOXKe OyTH 3II0YHHIB, fAKi 3a-
BXIIM, y BCIX BHUIAJKaX X BYNHEHHS € NMPOJOBKYBAHHMH YU TPUBAIO-
gumu. OTKe 3aKOHOJABYMI TEPeNTiK TaKuX JisIHb HaJlaTH HEMOXKIIHBO.
[To-npyre, B Teopii KPUMiHAIBHOTO NpaBa BiJCYTHS JOKTPHHA BHSIB-
JICHHS 37104MHY. MOMEHT BHSBJICHHS 3JI0YMHY Ma€ CyTO MpPOLECYallb-
HUH aCTIEKT i MOB'A3aHUI TOJIOBHMM YHHOM i3 BAHUKHEHHSAM NPUBOIIB
Ta TiACTaB I MOpymeHH KpuMiHaiabHOI ciipaBu (ct. 94 KIIK). Moro
HE MOYKHAa OTOTO)KHIOBAaTH Hi 3 MOMEHTOM 3aKiHYECHHS 3JI0YMHY, Hi 3
MOMEHTOM TPUITUHEHHS Y1 NPUCIYCHHS 3JI0YMHHOTO CTaHY.

Ha namry mymKy, npy BU3HAU€HHI [TOYATKOBOTO JHS, 3 SKOIO Mae
O0OYHCITFOBATUCS CTPOK JTaBHOCTI KPUMIHAIBHOTO IE€pECIiyBaHHS 3a
TPUBAIOYi Ta MPOJOBXKYBAHI 3II0YMHH, CIIJI KEPyBaTHCS TUMH IIOJIO-
YKEHHSIMH, SIKi BAPOOJICHI CY/IOBOIO TIPAKTHKOIO? Ta MiATPUMYIOTHCS Ha-
yKOI0. 30KpeMa, CTPOK JIaBHOCTI CTOCOBHO TPHBAIOYHMX 3JIOYMHIB CIIiJ|
oOunciroBaTy 3 JHS (PaKTHYHOTO MPUITUHEHHS il (0e3MisiIbHOCTI) 3
BOJI 200 1M03a BOJIEI 0COOM, HANPUKIIAJ, 3 JHS 1i SBKU 3 TIOBHHHOIO
a0o 3arpumanus. 11010 MpoIOBKYBaHUX 3JI0YMHIB — 3 THS BYMHCHHS
OCTaHHBHOI'O TOTOXKHOT'O MISIHHS 13 YHMCJa THX, 10 00’ €IHaHl €IUHUM
3JI0YMHHUM HAMipOM 1 CKJIaIAf0Th MPOAOBKYBaHUH 3I0YHH. Y TIM, 3 OT-
JISAY Ha TPYIHOIII Ta HEOJHO3HAYHI TIIyMadeHHsI, SIK1 1HOZ1 MOXYTh BH-
HUKAaTH MPU BHUPINIEHHI TUTAHHS OO MMOYaTKy OOYMCIICHHS CTPOKiB

3anu / [Tox pea. H.®. Kysuerosoii, .M. TsokkoBoit. — M.: 3epuao, 1999. — C. 189-
190.

! Tus.: Kampiaua W. Bkas. npamst. — C. 30-31.

2 Cneuianpaux pos'sicierb Bepxoraoro Cyay Ykpainu 3 1bOro MHUTaHHS Hapasi
HE iCHYE€ 1 Cyl0Ba NMPAKTHKa KOPUCTYETHCSA TUMH PO3’ICHEHHSIMH, SIKi Oy/M HasaHi e
B nocranoBi [Inenymy Bepxosnoro Cyny CPCP Bix 4 6epesust 1929 p. «IIpo ymoBu
3aCTOCYBAHHS JJAaBHOCTI 1 aMHICTIT 10 TPHBAIOYHX 1 IPOJJOBKYBAHUX 3JI0UUHIBY (B Pel.
moctaHoBy Bin 14 6epe3ns 1963 p.).

199



OOUHUYHI 3r104UHI: MOHSIMmMS, 8udu, Kearigbikauisi

JABHOCTI 3a BKa3aHi 3JI0YMHU, JOIUIEHO Oylo O chopMyiroBaTH Crie-
1iajgbHi po3’scHeHHs Ha piBHI [Inenymy BepxoBHoro Cyny Ykpainu.

B Oco6nuBiii vacturi KK mifcraBu 3BUTEHEHHS BiJl KpUMiHAIBHOT
BizmoBimanpHOCTI iependadeHi B 4. 2 ¢T. 111, 9. 2 ct. 114, 9. 3 ct. 175,
q. 4 ct. 212, 9. 2 c1. 255, 9. 5 c1. 258, 9. 6 cT. 260, 4. 3 cT1. 263, 4. 4
cT. 289, 9. 4 c1. 307, 9. 4 c1. 309, 9. 4 cT. 311, 9. 6 cT1. 369, u. 4 cT1. 401
TOIO. YCi BOHM € iIMIIepaTUBHUMH i 0€3yMOBHUMH.

VY Oyab-sKoMy pasi 3BUTbHEHHSI 0COOW BiJl KpUMIHAIBHOI BiAIIOBI-
JTAIBHOCTI YM TO 3 Ti/ICTaB, 3a3HaueHnX y crartsax 45-49, 97, 106 3a-
ransHOl yacTuHu KK, un y Bunagkax, nependadenux B crartax Ocod-
nuBoi yactuHu KK, o3Hauae, 1110 BUMHEHHI HEHO OJMHUYHHUI 370YMH
BH3HAETHCS FOPUANYHO HE3HAUMMUM (HEICHYIOYHM) 1 HE MOXKE Bpaxo-
BYBaTHUCS NIPU BU3HAYECHHI MHOKMHHOCTI. J[aHe mpaBuiio 3akpirieHe
30kpema B 4. 1 ct. 33 KK, 3rigHO 3 KOO ITpH BU3HAYEHHI CYKYITHOCTI
HE BPaXOBYIOTHCS 3II0YUHH, 32 AKi 0c00y OYyJIO 3BITBHEHO BiJ| KPHMi-
HaJILHOI BIJNOBIIAJILHOCTI 3a IIJICTaBaMHU, BCTAHOBJIECHUMH 3aKOHOM.
Tax camo, B 4. 4 ct. 32 KK BkazaHo, 1110 TOBTOPHICTh BiJICYTHS, SIKIIO
3a paHille BYNHEHUH 3JI09UH 0c00y OyIl0 3BUIPHEHO BiJ KpUMiHATBHOT
BiJIMOBITaJIbHOCTI 3a TiIcCTaBaMH, BCTAHOBIIEHUMH 3aKOHOM.

Ho opyeoi epynu nanexarb 00CTaBUHH, L0 BUKJIIOYAIOTh OJUHUY-
HUH 37104MH B CTPYKTYPi PELHUIUBY Ta IIOBTOPHOCTI, MOB'I3aHOI 13 3a-
CY[DKEHHSIM 0cOOU 3a paHillle BANHEHUH 3JI0YHH.

Takoro OOCTaBMHOIO € aHYJIIOBaHHS (BiJCYTHICTh) CYIMMOCTI 3a
pasilie BANHEHUH OXMHUYHHUN 37I0UHH.

VY nynkri 1 nocranosu [Inenymy Bepxosrnoro Cyny Ykpainu Binx 26
rpyaus 2003 poky Ne 16 «IIpo npakTuky 3acToCyBaHHs cyqamMu YKpai-
HU 3aKOHOJABCTBA IIPO MOTAIIEHHS 1 3HATTS CYIUMOCT» BU3HAYAETHCS,
IO CyAMMICTb € NMPaBOBUM CTaHOM OCOOM, SIKUM BUHHKA€ Y 3B'S3KY 3
i 3acyUKeHHSIM 10 KPUMiHAJIBHOTO MOKAapaHHs 1 3a 3a3HAYEHHUX B 3a-
KOHI YMOB TATHE HACTaHHS JUIA Hel IeBHUX HEraTWBHHUX Hacliakis'. I3
TaKoOTO PO3YMIHHSI CYJUMOCTI BUXOJIUTH 1 TIepeBa)kHa OLIBIIICTh CIIe-
IiaJTiCTiB-HAYKOBIIiB?.

! JTus.: BicH. Bepxos. Cyay Ykpaiuu. —2004. — Ne 2. — C. 10.

2 JlokJajHilIe mpo TMOHSTTS, CYTHICTh, O3HAKH Ta MPABOBI HACIIJKK CYAUMOCTI
nuB.: ['onuna B.B. [loramenue u cHATHE CyIUMOCTH 110 COBETCKOMY YTIOJIOBHOMY ITpa-
By. — X.: Buma mkona, 1979. — C. 6-24; Tonina B.B. Cynumicts. — X.: «XapkiB ropu-
nuaauii», 2006. — C. 8-76; I'pumko A S, [Toranos A.M. Bxka3. npars. — C. 176-260.
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Bimnosigao 1o 4. 1 ct. 88 KK ocoba BH3HaEThCS Takoro, M0 Ma€ Cy-
JIIMICTb, 3 JTHS HaOpaHHS 3aKOHHOI CHITM OOBHHYBAJILHIM BUPOKOM i JI0
ToTraInieHHs a00 3HATTS CyAUMOCTI. SIKIIO CYTMMICTB 3 MOTIePeHIN O/TH-
HU4HUI 3109uH Oyro 3H:TO (ctarti 91, 108 KK) abo morameno (crarri
89, 108 KK), To meit 31mo4unH niepectae OyTH CTPYKTYPHUM €JIE€MEHTOM
peLuanBYy Ta MOBTOPHOCTI, MOB'A3aHOT 13 3aCYPKEeHHSIM, TOMY 11O I1ora-
LIEHHS YU 3HATTS CYIUMOCTI aHyJIO€ (haKT MONePEeTHBOr0 3aCyKEHHS 1,
3a o0pazHuM BucioBmoBaHasM M.1. baxanosa i B.B. Cramuca, y Tako-
My pa3i «IOMepeHs CyIUMICTh BBAXKAETHCS FOPHINYHO 3HUILICHOIO» ' .

Kpim Toro, Takumu, 1110 HE MalOTh CyIUMOCTI BH3HAIOTHCSI OCOOH,
SIKi: @) 3acCy/KeHI BUPOKOM cyday 0e3 mpu3HadeHHs TMokapaHHsa (4. 4
cr. 74, 4. 3 ct. 88 KK)?* 0) 3BiIbHEHI Bijl MOKapaHHS y 3B'3Ky i3 3a-
kiHueHHsAM cTpokiB maBHocTi (crarti 80, 106 KK); B) 3BinbHEHI Bin
MOKapaHH! i3 3aCTOCYBAHHSIM IPUMYCOBHX 3aXO/iB BUXOBHOTO Xapak-
tepy (ct. 105 KK); ) BinOy:u mokapaHHs 3a JisTHHS, 3JI0YMHHICTS 1 Ka-
PaHICTh SKOTO YCYHyTa 3aKOHOM (3a JIeKpuMiHami30BaHi MisHHA) (4. 3
ct. 88 KK); m) Oymu peadimitoBani (4. 4 ct. 88 KK), To6TO BH3HAHO
HECIpaBeUIMBO PENPECOBaHUMU B CYJOBOMY ab0 I03acCyl0BOMY IO-
PAAKY 3 TIOHOBIIEHHSIM B YCIiX IIpaBax, y TOMY YHCII Ha ITiJICTaBi 3aKOHY
VYkpainu Bix 17 xBitHs 1991 p. «[Ipo peabimiTariito »KepTB MOTITUIHHX
peripeciit Ha Ykpaini»®.

st naHOi 00CTaBHHY TAKOX € XapaKTEPHUM, 110 HOHSTTS 3aCyPKEH-
HSl PO3IIOBCIOIKYETHCS TIIBKY HAa BUPOKH, BUHECEHI CylaMH YKpaiHH.
Sk Bxe 3a3HavaoCs BULlle, YKpaiHa He B3s1a Ha cebe 3000B'13aHHS BU-
3HABaTU Ta BPaxOBYBAaTH BUPOKH, BUHECECHI CyAaMH i1HO3EMHHUX JCPIKaB,
30KpeMa, IpY BUPIILICHH] TUTaHHS PO BCTAHOBJICHHS (PaKTy MHOXKHH-
HOCTI 3JIOYUHIB.

' Tus.: BaxxanoB M.U., Crammnc B.B. HoBoe B yrojoBHOM 3aKOHOHATEILCTBE.
— M.: FOpun. nurt., 1970. — C. 66.

2 Hanpukunag, sIKIIo 3a 37104uH, nependadenuii cr. 128 KK, 3acykyernses BaritHa
JKIHKa, TO Ccya Oyle BUMYIICHHN TOCTAHOBHUTH IOA0 HEi OOBHHYBAJIbHUI BHPOK 0Oc3
MIPU3HAYCHHS TTOKapaHHs, TOMY 1[0 Hi OJJMH i3 BUIIB IIOKapaHb, SKi 3a3Ha49€Hi B CAaHKIIT
miei crarti, 3rigHo 3 4. 3 ct. 56 KK (rpomanceki pobotn), 4. 2 cr. 57 KK (Bunpasni
po6otr) Ta 4. 3 ct. 61 KK (0OMexxeHHs BOi) He MOXKe OyTH 10 HEl 3aCTOCOBaHUIMA.

3 Jus.: m. 5 ykasanoi nocranosu [Tnenymy Bepxosroro Cyny Ykpainu. (30ipHuK
noctaHoB [Inenymy BepxoBaoro Cyny Ykpainu. — C. 512-513). J{us. takox: IlTucek-
menHuit €.0. [HCTUTYT cyquMocTi B KpUMiHaIbHOMY INpaBi Ykpainu: ABToped. uc.
...kaHn. ropua. Hayk. — K., 2009. — C. 12-13.
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VY3araibHEHHS Cy[OBOI MPAaKTHKU 3 MUTaHb KBamiikaiii moBTOp-
HOCTI Ta CyKyIHOCTI 37104uHiB, ipoBeaeHe Bepxouum Cynom Ykpai-
HH', 3aCBITYMIIO, IO CYAM Y LLIOMY 3'SICOBYIOTH UM HE TOramieHa (3Hs-
Ta) Cy/IMMICTh 32 PaHillle BANHEHUH TiICYTHUM 3JI0YMH, YH He TiAIsirae
oco0a 3a MepIuii 3II09UH 3BITBHEHHIO BiJl KpUMIHAIBHOT BiATIOBITaIb-
HOCTI.

[IpuknanoM paBUIBHOTO CYIOBOTO PILICHHS MOXE CTAaTH HACTYIIHA
cnpasa. Tak, 3aBoyckkuii paiioHHUH cyn M. JlHinTpom3epxuHCchKa J{Hir-
poreTpoBchKkoi obmacTi BupokoM Bif 25 kBiTHS 2005 p. 3acynus C. 3a
4.2 ct. 309 KK VYkpainu. Anensuifiauii cyq JHinmporneTpoBcykoi 00-
nacTi yxBasoro Bif 15 mumHs 2005 p. 3amummB Bupok 0e3 3minm. C.
BH3HAHO BUHHOIO B ToMy, 110 20 smctonama 2003 p. BoHa mpuadana
y HE BCTAHOBJICHOI CIIIZICTBOM 0COOHM 0COOIMBO HEeOE3IeYHNH HapKO-
TUYHHIA 3aCi0 — 8,4 MUTUTITpa OIil0 alleTHIIHOBAHOTO — 1 TIepeBesa 3a
MICIIEM CBOT'O ITPO’KUBAHHS.

VY kacariifHili ckap3i 3acymkena C. 3anepedyBaia IpoTH Karigika-
1ii i /1iif 32 03HAKOI TTOBTOPHOCTI.

HepeBipHBmH Marepiany CIpaBH, KOJIETisl Cy/I/IiB CyL[OBo'l' rajxaTa y
KpPUMiHAJIBHUX CHpaBax Bepxosroro Cyny Vkpaiuu KacamHHy cKapry
HE 3aJ0BOJIbHMJIA 3 TakuX mifctaB. BunHicts C. y BUNHEHHI 37I0UYUHY
Hl,[[TBepZ[)KCHa cyKynchT}o 310paHuX y cIIpaBi AOKa3iB, IKUM Cya /1aB
HATICHKHY OLIIHKY 1 sIKi OOIPyHTOBAaHO IOKJIAB B OCHOBY BHPOKY, IO y
ckap3i 3acy/pkeHa He 3anepedye. Kpamidikarris 11 aiit 3a 4. 2 ct. 309 KK
€ IIPAaBUIBHOIO.

[Hocunanns C. Ha BiACYTHICTH Y ii AifX Takoi kKBamiikyrouoi o3Ha-
KM, SIK YIMHEHHS 3JI0YMHY ITOBTOPHO HE 3aCIyroBYIOTH Ha yBary. I3 ma-
TepiajiB crpaBy BOAYa€eThes, 110 BUpoKoM Bif 21 mortoro 2002 p. C. Gyno
3acymxeHo 3a 4. 2 ¢T. 309 KK, i 1110 cyiuMicTh Y BCTAaHOBIIEHOMY 3aKOHOM
MOPS/IKY HE 3HATO W He roraireHo. Tomy 11 ii mpaBMIIbHO KBasTi(hikoBa-
HO 32 O3HAKOIO IMOBTOPHOCTI. Y 3B'SI3KY 13 3a3HAYCHUM Ta BPaxOBYIOUH,
10 3aCy/DKEHIH NPU3HAYCHO MTOKApAHHS BiANOBIAHO 10 BUMOI 3aKOHY,
3 ypaxyBaHHSIM XapakTepy Ta CTYIEHs CYCHiJIbHOI HeOe3MeUYHOCTI BUM-
HEHOTO HEIO 3JI0YMHY, AaHHUX Ipo il 0coOy i iHIMX 0OCTaBUH CHpaBH,
koserist cynais CyoBoi manaru y KpuMiHaJIbHUX clipaBax BepxoBHoro
Cyny Ykpainu y 3a70BoJICHHI KacarliiiHoi ckapru C. BiiMOBIIa .

! Tus. Bicu. Bepxos. Cyny Ykpainu. —2009. — Ne 3. — C. C. 27-28
> JTus.: Bicu. Bepxos. Cyny Ykpainu. — 2006. — Ne 9. — C. 18.
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Sk Gaunmo, B pO3DIISIHYTIHM cHTyallii He iCHyBaio oOCTaBUH, sKi O
BUKJIIOYAJIM PaHillle BUMHEHUH OJMHWYHUHI 3704MH. JlaHuil 3704nH
30epir cBOi IOPUANYHI BIACTUBOCTI Ha MOMEHT BuMHeHHS C. HOBOTO
3II0YMHY, OTXKE CYJI IIUTKOM CITpaBeUIMBO KBali(hikyBaB ii HisTHHS, SIK
IIOBTOPHE.

VYTim, y CYIOBI# MTPAKTHUII TPAILISIOTHCS W 1HII BHITAIKHU, KOJIH CYIIH
HE 3'ICOBYIOTh NUTAHHS NPO MOTAIIEHHA a00 3HATTS CyAMMOCTI, LI0
MIPU3BOAMTE JI0 HEMpaBWIIbHOI KBadiikarii mii 3acy/KeHuX, Oe3Ii-
CTaBHOTO NPHU3HAYCHHS MOKapaHHS 3a CyKyIHICTIO 3JI0YMHIB a00 BU3-
HaHHS TTOBTOPHOCTI 3JI0YMHY OOCTaBUHOIO, IO BIUTUBAE HA KBamidika-
1it0 Y OOTSIKY€E TTOKAPAHHS.

Hanpuknan, 3rigHo 3 BupokoM llonraBckkoro paitonHoro cyay [loin-
TaBchKoi obnacTi C. 3acymKeHO 3a CYKYIHICTIO 3JIOYHHIB, Tiepenoade-
HuX 4. 2 cT. 309, 9. 1 c1. 317, 9. 2 ct. 307 KK i3 3acrocyBaHHsM CT. 69
KK Ha Tpu poku Tpu Micsii mo30aBieHHs BOII i3 KOH(iCKaIliero MaifHa.
Ha mincragi cr. 71 KK 1m0 npr3HaueHOT0 MmokapaHHs Cy/ YaCTKOBO IPH-
€JIHaB MOKApaHHs 32 [TONIEPEAHIM BUPOKOM. 3a amessILi€ero 3aCyKEHOTo
anensiiitani cyx [lonraBebkoi oOmacTi Bupok 1moao C. 3MiHUB, BUKITIO-
YHBIIH BKaBlBKy Tpo Hepiy CYIMMICTh, TOMY 110 33 JaHUMU cnpau C.
OyB 3BUIbHEHUH Bijl MOKapaHHS 3a NEPIINM BUPOKOM 1 BIIIOBIAHO 10 CT.
89 KK BBaxkaBcs takum, mo He Mae cynumocte. Mii C. 3 4. 2 ct. 309
KK 0ymu nepexanidikoBani Ha 4. 1 cT. 309 KK y 3B 3Ky i3 BiJICyTHiC-
TIO KBaJi(piKyrHO4Y0i O3HAKH TOBTOPHOCTI.

Tak camo Bomomumup-BonuHchkuii Mickkuii cyn BonmHCbKOT 00-
nacTi BupokoM Bin 12 rpymaas 2007 p. 3acyaus Y. 3a 1. 2 ct. 186 KK 10
11030aBIieHHS BOJI Ha CTPOK M'sATh pokiB. Ha mincrasi ct. 104 KK fioro
3BUIBHEHO BiJ| BiOyBaHHS MOKapaHHs 3 BUMPOOYBAHHSAM 3 iCITMTOBUM
CTPOKOM JIBa POKHM Ta IOKJIAJAECHHIM Ha HHOI0 0OOB'A3KiB, Iependaue-
HUX mignyHkramu 3, 4 4. 1 ct. 76 KK.

U. BU3HaHO BUHHUM Y ToMYy, 1110 11 mcronama 2007 p. BiH, TpuOIM3HO
0 JeB'SITil ToMHI, Iepe0yBalodn B CTaHI aJKOTOJIILHOTO CITSHIHHS, MTOB-
TOPHO BIKPUTO BUKpaB MaiftHO Ta rporii [1. Ha 3aranpHy cymy 25 TpH.

VY kacaniiiHoMy IOJaHHI NPOKYpOp, NOCTABIINCH Ha HENPaBUJIbHE
3aCTOCYBaHHS KPUMIHAJIBHOTO 3aKOHY IpH KBajiidikarii it Y., mopy-
IIWB MMATaHHS PO 3MiHYy BUPOKY oo Y., nepekpaiidikariito Horo mii
349.2 Ha 4. | ct. 186 KK Ta 3MeHIIeHHs TTOKapaHHs 10 T030aBIeHHS
BOJIi Ha CTPOK YOTHPH POKU.
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[lepeBipuBIIM Marepiaiv cripaBy Ta JOBOJH, 3a3HA4Y€HI Y MO/IaHHI,
koJerist cynais CynoBoi majaté y KpUMiHaIbHUX cripaBax BepxoBHO-
ro Cyny Ykpainu miiinia BUCHOBKY, IO KacalliliHe MMOJaHHs Miaisirae
YaCTKOBOMY 33JJ0BOJICHHIO 3 TAKHX ITiJICTaB.

BucHoBkH cyny npo noBeneHicTh BUHyBarocTi Y. y xacauiliHoMy
MOAAHH] HE OCTIOPIOIOTHCA Ta MiATBEPIKEH] PO3IVISIHYTUMH B CYIOBOMY
3aciaHHi i BUKJIaJCHUMH Y BUPOKY J10Ka3aMH, 30KpeMa ITOKa3aHHAMHU
CaMoro 3aCyIKEHOT0, IKU TIOBHICTIO BU3HAB CBOIO BHUHY.

Pazom 3 Tum mpu kBamidikarii giid Y. cy HempaBUIBHO 3aCTOCOBY-
BaB KPUMiHAJIbHUH 3aKOH.

3rigHO 3 yXBaow ArnensimiifHoro cyny BoiwmHcbkoi obnmacTi Big 14
ceprast 2007 p. Ha mijgcTasi m. «a» cT. 1 3akony Bix 19 kBiTas 2007 p.
Ne 955-V «IIpo amsicrito» Y. 3BiIbHEHO Bif] BiIOyBaHHS IPU3HAYEHOTO
MOKapaHHSI.

Binmoginro no Bumor 4. 3 cr. 88 KK ocobwu, 3acymkeHi 3a BUPOKOM
Cyly Ta 3BUTbHEHI BiJl TOKapaHHs, y TOMY YHUCIIi 1 Ha MiJICTaBl aMHICTil,
BU3HAIOTHCS TAKMMH, 110 HE MAIOTh CYIUMOCTI.

[Ipore xii Y. momuiikoBo Oynu kBamidikoBani 3a 4. 2 ct. 186 KK 3a
03HAKOIO IOBTOPHOCTI.

3 ypaxyBaHHSM 3a3HayeHoro koseris cynaiB CymoBoi manmatu y
KpUMiHanbHUX cipaBax BepxoBHoro Cynmy YkpaiHu 3MiHWJIA BHUPOK
Bononumup-BonmHcskoro mickkoro cyay BomumHcbkoi obnmacTi Big 12
rpyaas 2007 p.: nepekparidikysana aii Y. 34. 2 cT. 186 Ha 4. 1 cT. 186
KK

3TiHO 3 TOBIIKOIO KPUMiHAJIHHO-BUKOHABYOI 1HCIIEKIIIi YIIpaBIiHHS
Jlep>kaBHOTO JlenmapTaMeHTy YKpaiHH 3 MHTaHb BUKOHAHHS NOKapaHb y
3B'SI3Ky 3 BUKOHaHH;IM BUPOKY K. mepeOyBaB Ha 0OMIKy y Iiif ycTaHOBI 1
1 mucromama 2005 p. Ha miICTaBi MOCTAHOBH ATIOCTOJIBCHKOTO paiiOH-
HOTO cyay Horo OyIo 3BiIbHEHO Bifl IOKapaHHS y 3B’S3KY 13 3aKiHUECH-
HSIM ICIUTOBOTO CTPOKY.

Bignosinuo mo . 1 9. 1 ct. 89 KK y Takux Bumaakax ocoou BU3Ha-
I0TbCS TAKUMHM, 10 HE MAIOTh CYIMMOCTI, TOMY i3 BCTYIIHOI 4aCTHHHU
BHUPOKY CIIi/I BUKITIOUNTH BKa3iBKY Ipo 3acymkerHs K. 25 xostast 2004
p.3a4. 1 ct. 185 KK, a 3 fioro oOBHHYBa4YeHHS 3a €I1i30/]JaMH 3aBOJIOIiH-
HSl TPAHCIIOPTHHUM 3acO00M Ta TAEMHOTO BHKPAJICHHS MaiiHa y moTep-

! Jlus.: Bicu. Bepxos. Cyny Vkpainu. — 2010. — Ne 1. — C. 28-29. JTuB. Takox:
Pimenns Bepxosroro Cyny Ykpaiuu. — 2008. — Bum. 2(17). — C. 99-100.
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mizoro A., To6to 3a 4. 2 c1. 289 KK Ta 4. 3 ct. 185 KK —xBanidikyrouy
O3HAaKy IIUX 3JI0YMHIB — IIOBTOPHICTb.

Y HaBenieHill HUKYE CHUTYAIlil OCKapKEeHHs CYIOBOTO PillleHHs OyIio
MOB'A3aHE 13 HEMPaBWJIBHUM PO3YMIHHSAM CYJIOM IMOHSTTS MOTalleHHS
CYIUMOCTI, 1, IK HACNIJIOK IIOTO, TTIOMWJIKOK) Y BU3HAYEHHI PEIHIUBY
3JI0YMHIB.

YxBanow Bepxosroro Cymy YkpaiHu 3a KacalliifHOIO CKapror 3a-
XHMCHHKA 3MiHEHO BHPOK AnernsiiitHoro cyay CyMchKoi 001acTi CTOCOB-
Ho I1., 3acymkenoro 3a . 13 4. 2 ct. 115 KK 1o noBiuHOTO 11030aBiIeHHS
Bouti. B yxBaui BepxoBHoro Cyny Ykpainu 3a3Hau€HO, 110 CyJI IPaBUIb-
HO BCTAHOBUB (DAaKTHYHI 0OCTaBUHH BUMHEHOTO 3JI0YHHY, aJIe TIOMUJIUB-
Csl TalouM M HETNpaBWIBHY IOPUIMYHY OIHKY. Tak, KBamiQikyrodn il
Il.3am 13 4. 2 ct. 115 KK, cyn 3a3Ha4mB, 1110 YMHCHE BOMBCTBO I10-
TEepITiIoro 3. BYNHEHE 0CO00I0, sIKa PaHillle BYNHIIIA YMICHE BOUBCTBO.
OnHak Takuii BUCHOBOK CyIy HE BiJIOBifa€ BCTAaHOBJIECHHM OOCTaBU-
Ham crpaBu. Cyz 3a3HaUYUB y BUPOKY npo HasiBHICTD y 1. CyL[I/IMOCTl
3a 3mounH (cT. 94 KK 1960 p.), 3a sikuii BiH OyB 3aCy/PKEHHH 1 Bl,I[6YB
nokapaHHs y 1990 pomi. 3 wacy BinOyTTs moKapaHHs 3a I1e BOMBCTBO 1
JI0 BUMHEHHS 1HIIOTO BOMBCTBA MPOUNIIO 16 pOKiB, OTKE, BiIOBITHO
1o ct. 89 KK BiH BBaXKa€Thcs HE CyIMMHUM 3a IONEpeTHE BOMBCTBO, a
TOMY KBaliiKyroda O3HaKa «yMHUCHE BOMBCTBO, BUNHEHE 0CO00I0, SKa
paHille BYNHHUIIA YMHCHE BOUBCTBOY, ITOCTABIICHA HOMY Y BHHY O€3ITij-
CTaBHO 1 IIJUIArae BUKJIIOUCHHIO 3 BUPOKY. 32 BCTAHOBJIEHUX CyIOM 00-
cTaBuH 3mounHHi il [1. migsrarore kBamidikamii He 3am. 13 4. 2 cT. 115
KK,a3a4.1cr 115 KK

IHmra cymoBa mommiika TOB's3aHa 13 KBaMi(iKalli€ro MTOBTOPHOT
KPaJiKKH.

Bupoxom Cnos'ssHCBKOTO MickKpailoHHOTO cymy JloHernpkoi o0macTi
Bix 18 kBiTHa 2005 p. C, paHilie HEOTHOPA30BO CYAUMOTO, 3aCyIKEHO
3a 4. 2 cT. 185 KK ta 3a u. 4 ct. 187 KK VYkpainu. YxBanoro anenis-
uiiHoro cyny Jonenpkoi obmacti Bix S mumast 2005 p. Bupok mozo C.
3aJMIIEHO 0e3 3MiH.

C. BU3HAHUI BUHHUM Yy TOMY, 11O BiH 25 cepnus 2004 p. 3 MeTOr0O
Kpa,Z[DKKI/I 3a{II0B 110 HpHMlHIeHHH CII0B'IHCHKOTO PaiiOHHOTO LEHTPY
COLIaJIBHUX cny>i<6 it Mosoai y M. Crnos' SHCBKY, ILIIXOM BIJIBHOTO
JOCTYIy MPOMILOB Y OOUH i3 KaOiHETIB, J€ 31 CTOIYy TAEMHO BHUKpaB

! us. Bicu. Bepxos. Cyny Ykpainu. —2009. — Ne 3. — C. 28.
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MIKipsiHY CYMKY (BapTicTio 40 rpH.), mo Hanexana T., y axiit Oyno maii-
HO TMOTePIiNIO] Ha 3arayibHy cymy 246 rpH. 70 Ko

Taxox C. 25 ceprast 2004 p. 3 METOIO 3aBOJIOJIIHHS 9y>KUM MaiHOM
[UIIXOM PO300F0, MarO4H IIpH cO01 HiK, 3aIIIOB Y Mara3uH « AJIbSHC» Y
M. CJIOB'STHCBKY, IPOHUK 32 TOPTOBUI MIPUIIABOK 1 3aBOJIOAIB IPOIIMMA B
cyMi 68 TpH., TiCJIA 40r0, OyAy4Yr OMIYeHH TpaIliBHUKaMU Mara3uHy,
SK1 HaMarajcs 1oro 3aTpuMaTH, 3 METOI0 yTpUMaHHs BukpaaeHoro C.
HOXeM 3anoisiB K. merki TinecHi ymko/pkeHHs, M0 CIPUYUHUINA KO-
poTkodacHUi posnaj 310poB's, a [ 1 ., aKi yCBIIOMITIOBAIN 37T0YHH-
HUM XapakTep [ii 3aCyKEHOT0 1 HaMarajiucs Horo 3aTpuMarH, — TSKKI
TIJIECHI YIIIKOJIKESHHSI.

VY kacamiiiHili ckap3i 3acymkenuid C. 3amepedyBaB BUMHEHHS HUM
po30iifHOTO Hamajay, CTBEP/KYBaB MPO OE3MiJCTABHICTh 3aCyIKCHHS
3a 4. 2 ct. 185 KK Vkpainu, ockinbKu norepeas Horo CyauMicTh To-
rameHa, i MpoCUB BUPOK CKacyBaTH, a CIpaBy HalpaBUTH Ha HOBUH
CYIOBHH PO3IIISIAL

JocniauBiug MaTepiaau cripaBd Ta OOTOBOPHUBIIM JOBOIAM CKaprH,
KOJIET1sl CY[IAiB BBAXKAE, 1110 KacalilfHa cKapra ImiJyiarae 4acTKOBOMY 3a-
JIOBOJICHHIO.

Hii C. kBamicixoBani cygom 3a 4. 2 ct. 185 KK Ykpainu sik TaemHe
BUKPA/ICHHS 1yKOro MaiiHa MOBTOPHO. Taka kBanidikyroua 03HaKa, sIK
MOBTOPHICTh iHKpUMiHOBaHa C. Y 3B'SI3KY THM, LIIO, SIK 3a3HAYCHO y BH-
POKY, B 3aCy/UKCHOTO € He 3HATA 1 He TorameHa Cy,Z[I/IMICTL Hiiicho C.
pasiuie OyB 3aCylIKEHHUI 32 BUMHEHHS TSOKKHX 3JI0YMHIB, OCTAaHHBOTO
pasy 13 mumas 1993 p. — Ha 7 pokiB M030aBI€HHS BOJI, a 3BIIbHEHUN
16 ciuns 1998 p. 3a BinOyTTsM cTpoky nokapanHs. Takox C. OyB 3acyn-
xernid y 1980 pori Ha 10 pokiB mo36asierHs Boiti. CTPOK MOTanieHHs
cynumocti 3a ct. 55 KK YPCP mis oci0, 3acy/pkeHuX 10 1mo30aBieHHs
BOJIi Ha CTPOK He OinbIe 10 pokiB, OyB ycTaHOBIIEHHH Ha PiBHI 8 pOKiB
31 gHs BigOyTTs nmokapaHHs. CTPOK MorameHHs CyIuMOcCTi 3a 1. § cT. 89
KK Vxpaian s oci0, 3acymkeHnX 10 1M030aBIeHHs BOJII 32 TSHKKHAN
3II0YMH, JOPIBHIOE 6 pOKaM 3i JHS BiOyTTs IOKapaHHsI, SKIO BOHU HE
BYMHATH HOBOTO 37104KHY. Binmosigao 1o ct. 5 KK Ykpainu, 3akoH mmpo
KpUMiHAJIBHY BiJIIOBiIabHICTb, KU 11 TOM'SKIITy€, MAa€ 3BOPOTHY [0
B 4aci, TOOTO MOIIMPIOETHCS Ha 0Ci0, sKi, 30KpeMa, BiOyiu IOKapaH-
Hsl, aJie MaroTh CYIUMICTb. 3104nH, niependadenuii ct. 185 KK Vkpainnm,
C. ckoiB 25 cepras 2004 p., ToO6TO yepe3 6 poKiB i 7 MiCALIB Mmicis
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BiIOyTTs mokapaHHs. OTke BpaXyBaHHS Takoi KBaTi(piKyrO4UOi O3HAKH,
SIK TIOBTOPHICTB, Y 3B'I3Ky 3 HasBHICTIO monepeanboi cyaumocti C. €
0e3MiIcTaBHOI0, TOMY HOTO JTii HAeKUTh IMepeKBaTiiKyBaTH 3 4. 2 Ha
4. 1 ct. 185 KK Vkpaiuu'.

Sk BumHO, Moo kBamidikamii mii 3acympkenoro 3a 4. 2 ct. 185 KK
VYkpaiHu B IaHOMY BHIIQAKy Oyj0 3aCTOCOBaHE KPHMIiHAJIbHE 3aKO-
HOZIABCTBO, SIKE HE MUIArajlo 3aCTOCyBaHHIO. Tomy Led BUPOK Oyio
OOTpYHTOBaHO 3MIHEHO IIIJIIXOM BHKITFOYEHHS KBali(DiKyrO4Oi O3HAKH
MTOBTOPHOCTI KPaJiKKH 13 POpMYySTH OOBUHYBauCHHSI.

VY cynoBiii NpakTHLI TAKOXK TPAIUIIOTHCS BUIIAAKH, KOJIU CYIU HE
BPaXOBYIOTh BiJICYTHICTh CYAMMOCTI B OCOOH 3 OISy Ha MOJOKEHHS
4. 3 ct. 88 KK, BiAIOBIAHO 0 SKOTrO BH3HAETHCS TAKOIO, 110 HE Mae
CyIMMOCTi 0c00a, sika 3BUIbHEHA BiJ TIOKapaHHSI.

Tak, KipoBcbkwii paitonHuii cya M. JlHinporerpoBckka 3acyauB /.
3a 4.2 cT. 190 KK (3a 03HaKor0 MOBTOPHOCTI) Ha JBa POKH MTO30aBICHHS
BoJIi. YxBasow AnensiiitHoro cyny JHinmponeTpoBckkoi oonacTi mii /.
nepexBaiikoBani Ha 4. 1 ¢T. 190 KK i nokapanHs oMy TIOM'SIKIIIEHO
yepes Te, 110 3aCy/PKEHUH 3a TIoNepeTHIM BUPOKOM TIi/IIajaB IIij Jit0
1. «Oo» ct. 1 3akony Bix 31 TpaBHa 2005 p. Ne2591-1V «IIpo amHicTiro»
Ta MiJIATaB 3BIIbHEHHIO BiJl MOKapaHHs’.

Takumu, Ha Hamy AYMKY, € OOCTaBMHH, LIO BHKJIIOYAIOTh OAM-
HUYHHUH 3JI04MH y CTPYKTypi MHOKUHHOCTI 3710uMHiB. He3Bakaroun
Ha 0COOJIMBOCTI y 3aCTOCYBaHHI KOXKHOI i3 3a3HaU€HUX OOCTaBHH, X
00’eiHy€ Te, 1110 BOHU 3HULIYIOTH IOPUINYHI BIACTUBOCTI BAMHEHOI'O
3II0YMHHOTO JiSHHS 1 ITOTANIaf0Th HOr0 KPUMIHAIBHO-TIPABOBI HACII-
K{. 32 HasIBHOCTI JaHUX 0OCTaBUH OJUHUYHUHN 3JI0YUH N1EPECTAE iICHY-
BaTH 1 HE MOXE PO3IVIIATUCS K CTPYKTYPHHUH €JI€eMEHT MHOKHHHOCTI
3JI04YMHIB.

' Jus.: CymoBa mpakTuka y KpUMiHaIbHUX crpaBax // KpuminaibHe cymoduHC-
1B0. — 2006. — Bum. 1-2. — C. 109-111.
2 JTus. Bicu. Bepxos. Cyny Ykpainu. —2009. — Ne 3. — C. 28.
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Po3naina 8.

MICIHE OAUHUYHOI'O 3J1I0YNHY
B CUCTEMI IHCTUTYTY MHO’)KMHHOCTI
3JIOYHUHIB

[Ticnst BU3HAYEHHS MOHATTS Ta BUJIIB OAMHUYHOTO 3JI0YHHY, IOCTAE
HarajipHa Totpeda y 3'sicyBaHHI HOTO MICIIS B CHCTEMi KPUMIHAJIBEHOTO
npasa, 30KpeMa, BCTAHOBJIEHHI TOTO, JI0 SIKOTO KPUMiHAJILHO-TIPABOBO-
0 IHCTUTYTY i€ TIOHSTTS HaJICKHTh.

SIk BitoMO, HAWMEHIIINM €JIEMEHTOM CHCTEMH IIpaBa € HOpMa IIpaBa.
[TepBHHHUM CTPYKTYpHHUM YTBOPEHHSIM CHCTEMH IIPABA, SIKE CKIAIa€Th-
csl 13 HOpPM TIpaBa, € MPAaBOBUH IHCTUTYT. Y Teopii KPUMIHAIBLHOTO TIpa-
Ba MOHATTS KPUMIHAJIBHO-ITPABOBOTO 1HCTHTYTY JIOTENIEp HE OTPUMAJIO
HAJIC)KHOTO aHali3y', He JOCIHI/PKeHI MiJICTaBU BUAUICHHS IHCTUTYTIB
Ta iX 3HAYCHHS IS MOOYJOBH CHCTEMH KPUMIHAJIBHOTO IpaBa. Mix
TUM 3arajibHe BYCHHS PO KPUMIHAIBHO-TIPABOBUI IHCTUTYT Hapasi €
KOHYE MOTPIOHUM, a/Ke 3 HUM Oe310CepeTHbO MOB'sI3aHa MEPCIIEKTHBA
MO/IAJIBIIOTO BIOCKOHAJIEHHS YAHHOTO KPUMIHAJIBHOTO 3aKOHO/IABCTBA,
SIKe PO3BHBAETHCA SIK 32 PAXyHOK ITOKPAIICHHS BXKE ICHYIOUMX 1HCTH-
TYTiB, TaK i 3aBISKH TOSBI HOBUX 1HCTUTYTIB ITpaBa.

Jlnst 3'scyBaHHS 3MICTY KPUMIHAJIBHO-TIPABOBOTO 1HCTHUTYTY, Iepe-
TyCiM, CIIiJI 3BEPHYTHCS JI0 3araJikHOTEOPETHYHHX TOJIOKEHb 3 IIHOTO
MU TaHHS.

VY niTeparypi i3 3aranbpHOI Teopii MMpaBa Maike OHOCTaHO 3a3Ha-
YaETHCS, MO0 Oy/b-sIKa TaTy3b paBa CKJIAJAETHCS 13 0COOIMBHX CTPYK-
TypHUX YTBOPEHb —IPABOBUX (FOPUAMYHUX) IHCTHTYTIB, a il HOpMHU
000B'SI3KOBO HAJIEXKATh JI0 TOTO YU iHIIIOTO iHCTHTYTY?.

' Opniero 3 mepiIMX HAYKOBHX Ipallb, y SIKIH KOMIUIEKCHO OCIIIKYBAIHCh

IpoOJIeMH IHCTHTYTIB KpHUMiHAIBHOTO npaBa, Oyna crarts Ternwosa E. C. ({us.: Ten-
4oB E. C. VIHCTHTYTBI yroJIOBHOTO ITIpaBa: cucteMa M B3auMOCBs3b / CoB. roc-Bo M
mpaBo. — 1986. — Ne 8). I3 cydyacHHX HayKOBHX Ipallb HAHOLIBII JETAIBHO IHCTHTYTH
KPUMIHAIBHOTO TIpaBa IOCTiKYIOThCsl B MoHOrpadii Konsxina B.I1. ([us.: Konsxun
B.I1. Teopernueckne oCHOBBI MOCTpoeHUs: OOl 4acTH POCCUHCKOTO YrOJIOBHOTO
mpasa. — CII6., 2002. — I'naBa 1V).

2 Nus.: Anexcees C.C. IlIpoGnembl Teopun npasa. T. 1. — Ceepmiosck, 1972.
—C. 139-140.
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VY Teopii mpaBa mig MpaBOBUM IHCTHTYTOM 3BHYAaWHO PO3YMIIOTh
CYKYITHICTh TIPAaBOBUX HOPM, SKi 3a0€3Me4yI0Th IUTICHE, CaMOCTiliHe
Pery/oBaHHs NEBHOI IPYIH cycninLHHx BITHOCHH. IHOZI yTOUHIOKOTS,
10 IHCTHTYT — L€ BIJOKPEMIICHHii KOMILICKC IPABOBHX HOPM, SIKi € ‘{aC—
THHOIO r'ajly3i paBa i pery;oTh NEBHHUI BU CYCIUTBHUX BiTHOCHH'.

Ha nymxy C.C. AnekceeBa, IpaBOBUi IHCTUTYT (lHCTI/ITyT paBa) — e
HOplBHfIHO HEBE/IKA, YCTAllCHa IPYIa MPABOBHX HOPM, SIKi PETyIIOIOTh
TICBHHIA PI3HOBHJI CYCITBHUX BITHOCHH. SIKIIO IOPHIMYHA HOPMA € II0-
YaTKOBHUM EJIEMEHTOM, <GKHUBOIO» KJIITHHOIO ITPaBOBOi MaTepii, TO paBo-
BHIf IHCTUTYT MpEICTaBIIsiE COOOO TIEPBUHHY MPABOBY CITUIbHICTH .

C.C. AnekceeB BUAUISE TaKi O3HAKH MPABOBOTO iHCTUTYTY: 1) Ha-
SIBHICTb TIEBHOI CyKYITHOCTI HOPM, SIKa Ma€ CBOIO BJIACHY CTPYKTYpPY;
2) cnenupivHICTh FOPUIUIHUX KOHCTPYKINH JaHOI CyKYITHOCTI HOPM;
3) 30BHIIIHE BiJOKPEMJICHHS JTaHOI TPy HOpM; 4) 3a0e3IeueHHs ca-
MOCTIHHOTO PETYIATUBHOIO BIIMBY Ha IEBHE KOJIO CYCHIUIBHUX BiIHO-
CHH; 5) rajgy3eBa YHCTOTa HOPM®.

Jemo iHmMHA miAXig 10 BU3HAYEHHS IIPABOBOTO 1HCTUTYTY TPOTIO-
nye B.I. T'oiimaH, sikuii 3a3Havae, 1o iHCTUTYTY MPUTaMaHHI TaKi PHCH.
[To-mrepire, e oMHOPIAHICTE (PAKTUYHOTO 3MICTY, TOOTO KOXKHUH 1HC-
TUTYT NPU3HAYCHUH JUISL PErYIIIOBaHHS CaMOCTIHHOI Ta BiIHOCHO BiJ0-
KpEeMJICHOT Ipyny BiIHOCHH a00 OKPEMHUX BUMHKIB JIFOJCH.

Jpyroio 03HaKoO € IOpUIUYHA €IHICTh NPABOBUX HOPM, K1 yTBO-
PIOIOTH €MHUI KOMIUIEKC, 1110 BUPA’KAETHCS Y CHUIBHUX HOJIOKEHHSX,
cnenu(iTHUX MPABOBHUX MOHATTSX 1 CTBOPIOE OCOOIHMBHIA, XapaKTePHUI
JUIsl IaHHOTO BUY BiZIHOCHH, PEKUM IIPABOBOTO PETYIIIOBAHHS.

[lo-Tpere, 03HAKOIO IHCTUTYTYy € HOPMAaTHBHA BiJOKPEMIIEHICTb,
TOOTO TPyIyBaHHsS HOPM, IO HOro yTBOPIOIOTbH, y INIaBax, po3idijax,
IHIIUX CTPYKTYPHHUX YaCTUHAX 3aKOHY UM 1HIIOTO HOPMAaTHBHOTO aKTYy.

' ITus., nanp.: Teopus rocyaapctsa u npasa. Kypc nexuuii / Tlox pen. H.U. Mary-
30Ba, A.B. Manbko. — M.: IOpuct, 2000. — C. 397; Xponantok B.H. Teopus rocynapc-
TBa ¥ mpasa. 2-¢ uza. — M., 1997. — C. 213. ta iH.

2 Jlus.: Anexcees C.C. Ctpykrypa coBerckoro mpasa. — M., 1975. — C. 119.

3 Jlu.: Tam camo. — C. 121-135. TIpuOIM3HO TaKKM Ke YHHOM BH3HAYAIOTh IIpa-
BOBHI 1HCTHTYT 1 iHmn aBropu. (Jus.: Slkymes B.C. [loHsiTHE IpaBOBOTO HHCTUTYTA
// IlpaBoBenenne. — 1970. — Ne 6. — C. 62; Obuias Teopus npasa: YUeOHUK IS IOpU-
nuueckux By3oB / [lox pea. A.C. Iluronkuna. — M.: Uzn. MI'TY um. baymana, 1995.
— C. 181-182; BaranbHa Teopist aepxasu i npasa: [ligpyunuk / 3a pen.. M.B. I]Bika,
B./1. Tkauenka, O.51. [Terpummna. — X.: [Ipaso, 2002. — C. 258-259 Ta iH.).
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[o-4yepBepre, Lie € TOBHOTA PETY/ILOBAHNX CYCIUIBHUX BiHOCHH, TOO-
TO IHCTUTYT TpaBa MiCTUTh y c00i Takuii Hadip HOPM (IehiHITHBHIX, 3200-
POHSIIOYHX, YIIOBHOB)KYIOUHMX TOLLO), KU Ja€ MOMKIIMBICTb 3a0€3M1E€UUTH
BIICYTHICTB «IIPOTaJIMH» y BiJTHOCWHAX, III0 HAM PETYIOIOTHCS, 1 HE MOT-
paruIsie y KOMi3ito 3 IHIIMMHU CTPYKTYPHUMH €JIeMEHTaM1 CHCTEMH IpaBa’.

Ha namy nymky, Oiinbll NPUHHATHUM € BU3HAYCHHS 1HCTHUTYTY,
chopmynboBane C.C. AnekceeBuM, a BIINOBIJHE HOHATTS Ta O3HAKHU,
3arportoroBaHi B.1. ['ofimaHoMm, MalOTh MeBHI HEOMIKH. 30KpeMa, Ha-
BpsIL UM NPABHWIIBHO TOBOPUTH, IO MPABOBUI 1HCTUTYT NpPU3HAYCHUH
JUISl PETYJIIOBAHHS OKPEMHUX BUMHKIB JIIOAMHH, aJKe e € (DyHKLi€
HOPMH TIpaBa. TakoX BBa)KAEMO, 1[0 NPABOBUI IHCTUTYT HE MOXE yT-
BOPUTH OfHA (OIMHMYHA) HOpMa, SIKWI OM BaXJIMBHH NMPUIKC BOHA B
co0i He MiCTHIIa, TOMY III0 OJTHA HOpMa He CIIPOMO)KHA OXOITUTH BCeOid-
HUM IPABOBUM PETYIIIOBAHHSIM OKPEMY I'PYIILy CYCIHIIbHUX BiIIHOCHH
a0o0 BiAMOBIHY OJIHY CYCIUIbHY BiJIHOCHHY.

KpiM Toro, BiICYyTHICTh IPOTAJIMH Ta IUTICHICT TPABOBOTO PETYITIO-
BaHHS MOXYTh 3a0€3MEYNTH TIIHKH TaKi IPABOB1 IHCTUTYTH, SIKi MICTATh
3araJjpHi (Tak O MOBHUTH, 00'€JTHYBaJIbHI ) TTOJIOKEHHS, III0 PO3TOBCIOI-
XKYIOTbCS Ha BCIO TPYIILY HOPM, SIKi 10 HUX BX0AATh. [1lono BincyTHOCTI
KOJi3il y mpaBi, 5Ky, Ha AymMKy B.I. ['oiimana, HaueOTO 3a0€3MeuyoTh
IHCTUTYTH, TO, SIK cripaBeanBo 3a3Hadae B.I1. Konsxin, e € oueBuaHa
izeanizamis MpaBOBUX peaiid, a iCHyBaHHsI MMPABOBHUX 1HCTUTYTIB, IO
MICTATh BHYTPIIIHI KOMIi3ii — 3BUYaiiHe sIBUIIE B TIpaBi’.

VY Teopii mpaBOBi IHCTUTYTH PO3PI3HAIOTHCS 32 OOCSATOM 1 3MiCTOM.
Hanpuxiian, KpuMiHaJIbHO-IPABOBUN 1HCTUTYT IOKapaHHS PETYIIOE
OKpeMy TpyTITy CYCHUIbHUX BiIHOCHH, a IHCTUTYT JHOOPOBUILHOI Bijl-
MOBH 3a0e31euye peryatoBaHHs OIHI€T CYCITIIBHOI BiJTHOCHHHU.

3a 3MICTOM IHCTHTYTH MOAIISIOTHCS Ha TPOCTi 1 cknaaHi. [Ipoctuit
IHCTHTYT, SIK TPABHIIO, HEBEIMKHUH 1 HE MICTUTbH Y COO1 IHIIIUX CTPYKTYP-
HUX migpo3niniB. Ckiagauii (200 KOMIUIEKCHUH) IHCTUTYT € BiJTHOCHO
BEJIMKUM 1 Ma€ y CBOEMY CKJIaJli OLTBII ApiOHI cCaMOCTilHI YTBOPEHHS,
SIKi HA3UBAIOTh CyOIHCTUTYTaMU".

! JTus.: O6mast Teopust mpasa u rocymapcrsa / ITox pen. B.B. Jlazapesa. — M.:
Opucr, 1997. - C. 169.

2 us.: Kousixun B.IT. Bkas. nparst. — C. 115-119.

3 JTus.: Teopus rocynapctsa u npasa. Kype nekuwuii / [Tox pen. H.U. Marysosa,
A.B.Mansko. — C. 398.
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[IpaBoBuii iHCTUTYT, MO 00'€AHYE TPYIITY 1HCTUTYTIB 1 CyOiHCTH-
TYTIB y JIiTepaTypi HA3UBAIOTh FCHEPATHLHUM 1HCTUTYTOM.

Po3misiHyTI TeopeTHuHi IOJOKEHHS ILIJIKOM PO3MOBCIOIKYIOTh-
sl 1 Ha HOHATTS KPUMIHAJIBHO-TIPABOBOIO 1HCTUTYTY, SIKMM, Ha JyMKY
E.C. TeruoBa, € 00'eKTHBHO iCHYI0Ya B CEPE/INHI Tally3i KpUMIHAJIEHOTO
npasa cyKynchTb KPUMiHAJIbHO-IIPABOBUX HOPM, 1[0 perIaMeHTyIoTh
BiJNOBIAAJILHICTD 3a [TOCSTaHHS IPOTH IPYNH OAHOPIAHUX CYCHUIBHUX
BigHocuH (iHcTuTyTH OCO0NMBOi YacTHHM) 200 BU3HAYAIOTHh MPUHIIM-
1, GYHKIIOHAIbHE TTPU3HAYECHHS Ta MiJCTaBH KPUMIHAIBHOI BiIIOBI-
JaabHOCTI (IHCTUTYTH 3arajibHOT YaCTHHH) .

1.51. KozadyeHko, sSIKkuii Takoxk BUILISAE IHCTUTYTH 3aranbHoi Ta Oco0-
JIMBOI YaCTHHH, BIIEBHEHUH, 110 iHCTUTYTH 3arajbHOi YaCTHMHU BHKO-
HYIOTb POJIb CBOEPIIHOI KPUMiHAJIIBHO-IIPABOBOI MaTPHLIi: BOHU MalOTh
3HaueHHA (PyHIaMEHTAIbHUX IOJIOXKEHbD, SIKi 3yMOBIIOIOTH BCIO CHUCTE-
My KpI/IMlHaJ'IBHOFO npapa, CTPYKTypy ioro Oco06a1BOT 4aCTHHH, KOJIO
ii iIHCTUTYTIB Ta MEePeJTiK AisHb, IO BU3HAIOTHCS 3I0YMHAMMU’.

3ayBaxxumo, 1o norsiu E.C. Tendosa ta 1.5, KozadeHka Ha cyTHICTB
KPHMiHAIEHO-TIPABOBOTO 1HCTUTYTY TIOJUISFOTH HE BCI KPAIMIHATICTH. 30K-
pema, 1O.€. TlynoBoukin, T.B. KileHoBa Ta iHIII BBaXKatOTh, 10 TIPUITUCH
3aranpHoi yactiaU KK cami o co0i He MOXKYTh YTBOPIOBATH iHCTHTYTIB.
Tak, T.B. Knenosa Bkazye, mo npo iHcTuTyTH 3araibHoi Ta OcoOnmmBol
YaCTUHHU MOKHA TOBOPHUTH 3 TIEBHOIO MIPOIO YMOBHOCTI, TOMY L0 HOPMH
1 OKpeMi MPaBOBi MMPUMHCH, IO CTOCYFOTHCS KOXKHOTO THCTHTYTY, SK Tpa-
BUJIO, BUPA)KAIOTHCSI B CTATTSX, sIK 3arainbHoi, Tak 1 OcobmmBoi yactun KK.
B.I1. Konsixin B3aranii CTBEpKye, IO B CTPYKTypi 3arajbHOi YaCTHHU
BUJIUTSIOTHCS] HE TIPABOBI IHCTUTYTH, @ IHCTUTYTH KPUMIHAJIBHO-TIPAaBOBUX
HOPMATHBHHX MPHIIUCIB, SIKi € YaCTHHAMH KPUMIHAIBHO-TIPABOBHX HOPM®.

' JTus.: Anekcees C.C. Bka3. npamst. — C. 147-149.

2 JTus.: Tenuos E.C. IHCTHTYTBI yrOJOBHOIO MpaBa: CHCTEMa M B3aUMOCBSI3b //
CoB. roc-Bo u npaBo. — 1986. — Ne 8. — C. 60-61.

3 JTus.: Yronosuoe npaso. O6uias yactb. YueGuuk 1s By30B / ITox pen. 1.5, Ko-
3a4eHko, 3.A. HeznamoBoii. — M.: Hopma, 1999. — C. 6-7.

4 Ius.: Kousixun B.II. Teopernueckue 0cHOBBI ocTpoerust ObIeit yact poc-
cuiickoro yroioBHoro mpasa. — CII6., 2002. — C. 155-168; ITynooukun O.E., [Tup-
BaruyoB C.C. IlonsTne, MPUHINTIBI U UCTOYHHKH YTONOBHOTO TpaBa: CpaBHHUTEIb-
HO-IIPAaBOBOM aHaiM3 3akoHoxarenbeBa Poccun u crpan CoapyxectBa HezaBucumbix
Tocymapcts. — CII6., 2003. — C. 40-45; Knenosa T.B. OcHOBBI Teopuu KoanubUKauu
YTOJ0BHO-NIPaBoOBbIX HOpM. — Camapa, 2001. — C. 195.
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Takum 94MHOM, iICTOTHI pO301’KHOCTI, SIKi CIIOCTEPITaloThCS B TOUKAX
30py HAyKOBIIiB, CBilYaTh, IO €IMHOTO PO3YMIHHS CYTHOCTI KPHMi-
HaJIbHO-IIPABOBOT'O 1HCTUTYTY IOKH L0 HEMAE.

Y Hay1li KpUMiHATBHOTO MIPaBa TAKOXK MPOIIOHYIOTHCS Pi3HI I IXOIU
710 BU3HAYECHHS CUCTEMH KPUMIHAJIBHO-TIPABOBUX 1HCTUTYTIB.

Hanpuknan, H.®. Ky3HemoBa BBaxkae, 1Mo 3MiCT KPHUMiHAJIHHOTO
[paBa CKJIaJal0Th YOTHPH 1HCTUTYTH: «KPUMIiHAJIBHUH 3aKOH», «3JI0-
YUHY, «TIOKapaHHS», «3BIJIbHEHHS BiJ] KpUMIHAIBHOI BiJIMOBIIadIbHOCTI
Ta Bix mokapaHHs». Lli iHcTHTYTH, Ha 11 TyMKY, CHCTeMaTH30BaHi B 3a-
ranbHil 1 OcobmuBiit yactuHi KK 1 moxpinstoTecs Ha Oiibir ApiOGHI iHC-
TUTYTH 1 HOpMH'.

E.C. Ten4oB nuiie, 1o B KpUMiHAIBHOMY ITpaBi iCHYE€ JBI TiJICHCTe-
MU IHCTUTYTIB: MiICKCTEMa IHCTUTYTiB 3araJibHOT YaCTUHU KPUMiHAIb-
HOTO TIpaBa i MmijicucreMa iHCTHTyTiB Oco06muBoi yactunu. [lepma min-
CHCTEMA Mae iepapXidHuid XapaKTep i MICTUTb y COO1 IHCTUTYT (yHKILii
KPUMIHA/IbHOTO MPaBa, iHCTUTYT 3710YMHY i IHCTUTYT MOKApaHH, sKi
JeTani3yloThes y Outbn ApiOHMX iHCTHTYyTaX. [ligcucTeMy iHCTUTYTIB
Oco06:11BOT YaCTUHN KPUMIiHAJIBHOTO paBa CKIAJal0Th IHCTUTYTH OK-
pPEMUX BHJIIB 3JI0YMHIB, 1[0 YTBOPIOIOTHCS HA IMiJICTaBi CIIJIBHOCTI poO-
J0BOTO 00'€KTY MOCSTaHHS’.

1.5. Ko3zauenko BKasye, 110 HANOUTBII BEIMKUMH € IHCTUTYTH 3J10-
4HHY | HOKAPaHHS, AKi B CBOIO YePry MICTATH y cobi Oinbur ApiOHi 3a
00cAroMm, ajie 3Ha4Hi 32 3MICTOM MiAIHCTHTYTH, HAIPUKIIAL, CTai 3710-
YMHHOI IiSUIBHOCTI, CIiBy4acTh, MHOKMHHHICTb, BUJH IOKapaHb, Cy-
JIAMICTH TOIIO".

10.1. JlamyHoB 3a3Havae, 1m0 3arajibHy YacTHHY KPUMiHAJIBHOTO
[paBa CKJIAJal0Th YOTUPU OCHOBHUX «IHTEIPOBAHMX» 1HCTUTYTH: 1H-
CTUTYT 3JIOYHHY, IHCTUTYT MOKAapaHHs, IHCTUTYT KPUMIHAIBHOI BiJl-
MOBIJATBPHOCTI Ta IHCTUTYT MPUMYCOBHX 3aXO0JliB KPUMiHAIBHO-TIPA-
BOBOTO Xapakrtepy. Y Iii iHCTUTYTH, Ha HOT0 TyMKY, BXOISThH OiIbII
oOMexeHi 3a oOcsiraMu MPaBoOBOI perfiaMeHTalii i cdepi ail KOHKpeT-
Hi 1HCTUTYTH — CITiByYacTi, HE3aKiHYEHOTrO 3JI0YHHY, MHOKHHHOCTI,

' JTus.: Kypc yromosaoro mnpasa. O6mast gacts. Tom 1. YaeHue o mpecTymieHnu.
— M.: 3epuano, 1999. - C. 4.

2 Jlus.: Tenuos E.C. Bxkas. npaus. — C. 61-66.

3 JTus.: Yronosroe npaso. O6uias yactb. YueGuuk 1st By308 / [Tox pea. 1.5, Ko-
3aueHko, 3.A. Hesnamonoii. — C. 7.
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00CTaBUH, 110 BUKJIIOYAIOTh 3JIOYMHHICTH JiSTHHS, BUAIB NMOKApaHHS
To1o'.

I3 Hamoi Toukm 30py, OULIBII NPUMHATIMBOIO 1 apryMeHTOBa-
HOI0 € CHUCTeMa KPUMIHAJbHO-IIPABOBUX 1HCTUTYTIB, 3alPOIIOHOBAHA
B.I1. MankoBuM. CriodaTky Ieii aBTOp CUCTEMAaTH3Ye€ iX Ha IHCTHTYTH
3aranpHOi Ta OCcOONMBOI YaCTHHH, MIiCIsI YOTO B MEXKAaX KOXKHOT 4acTH-
HU BUJIUISE TeHEpPaIbHI IHCTUTYTH, IHCTUTYTH, CYOIHCTUTYTH 1 HaBiTh
MiICYOIHCTUTYTH.

3o0kpema, 10 TeHepaIbHUX IHCTUTYTIB 3aranbHoi yactuau B.11. Mair-
KOB BiIHOCHTh: KPUMiHAJIbHUI 3aKOH; 3JI04MH; HOKAapaHH; IPU3HAYCH-
HSl IOKapaHHs 1 3BUIBHEHHS Bijl HOKAapaHHs; IPUMYCOBI 3aX01 MEINY-
HOTO Ta BUXOBHOI'O XapakTepy. Y CBOIO 4epry I'eHepajbHUIl IHCTUTYT
3JI04KHY, Ha HOTO AYMKY, BKJIIO4Ya€ 10 ce0e IHCTUTYTH BUHH, OCYIHOCTI,
CHiByYacTi, MHOXXUHHOCTI Ta iHIII. FeHepaanHfI IHCTHTYT TIOKapaHHS
CKIIaJIa€ThCs 13 IHCTUTYTIB M1030aB/ICHHS BOJIL, BUIIPABHUX POOIT, ITpa-
¢y, mpu3HAYCHHA MOKApaHHA TOIIO. KoxeH i3 Ha3BaHUX IHCTUTYTIB, y
CBOIO 4epry, MOXKE MOIUIATUCS Ha CyOIHCTUTYTH.

I'enepanbHumy iHCTHTYyTaMH OCOOMMBOI YaCTHMHU BHUCTYIIAIOTD,
HaNpUKIAA, IHCTUTYT 3JI0YHMHIB MPOTH BIACHOCTI; IHCTUTYT 3JIOYMHIB
MPOTH 0COOM; THCTHUTYT 3JI0YMHIB MPOTH TPOMAICHKOT O€3MeKH TOIIIO,
SIKi TAKOXK MOXKYTh MaTH CyOIHCTUTYTH 1 MiZICYyOIHCTUTY TH?.

[oromxkytouncey y 1inomy i3 3anponoHoBanoro B.I1. MankoBum
KJIaCU(UKAIIEF0 IHCTUTYTIB, JT0AaMoO, IO 1HCTHTYTH 3araibHOi Ta
Oco0:11BOT YaCTUHU HE € «CTAaTHYHUMM» Ta BIIOKPEMIICHUMH OJIUH Bif
OIHOTO YTBOPEHHSIMHM, TaK OM MOBHUTH, «IHCTHUTyTaMH B co0i», amke
KPUMiHAJIBHO-TIPABOBI HOPMH, III0 HAJIEKATh JI0 IHCTUTYTIB 3araiabHOT
YaCTHHU, TepeOyBarOTh y TICHOMY Ba€MO3B'SI3Ky i3 HOPMaMHU iHCTH-
TyTiB OcobmuBoi yactuau KK Ta 9acTo MICTATH MOJOXKEHHS, 110 KOH-
KPETHU3YIOTh OCTaHHI. TakoX He BUKIIOYAETHCS B3a€EMOIPOHUKHEHHS
(3BOpOTHUH 3B'30K) MiXK HOpMaMH OKpeMHX iHCTHTYTiB OcoOIMBOi Ta
3araJibHOI YaCTMHHU KPUMiHAJIBHOTO IIPaBa.

OTxe, BBOKAEMO, 10 CUCTEMA IHCTUTYTIB KPUMIHAJIBHOTO IIpaBa
Mae OyayBarucs i3 ypaxyBaHHSIM €IHOCTI IpeAMETa MPAaBOBOIO Pery-

JuB.: YronoBHoe mpaBo. Obmas yacts: YueOnuk / [lox pen. H.M. Berpoga,
I0.W. JIamynosa. — M., 1997. — C. 13.
2 Jus.: B.I1. MasnkoB. MHOXXECTBEHHOCTb IPECTYILIEHHUI 1 €€ POPMBI T10 COBETC-
KoMy yrojioBHoMy npany. — C. 131-132.
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JIFOBaHHS 1 3MiCTy KPUMiHAIBHO-TIPABOBUX HOPM, SIKi O HOTO BXOZISTh.
3a Takoro MiXOAy CHCTeMa iHCTHTYTIB y IPUHIUII Oyae BiAMOBigaTH
CTPYKTYpl KPHMiHaJbHOTO TpaBa, 32 BHHATKOM OKPEMHUX, CKIIAIHHX
(KOMIIIIEKCHUX) 1HCTHTYTIB, SIKi CKJIQNAlOThCS 13 HOpM 3arajbHOi Ta
Oco6muBoi wactuau KK. Ilpuxiragom Takoro KOMIUIEKCHOTO KpHMi-
HaJBHO-TIPABOBOTO IHCTUTYTY, HA HAally IyMKY, € iIHCTUTYT MHOXHH-
HOCTI 3JIOYMHIB.

[nero BUIIIEHHS MHOXXHHHOCTI 3JI0YMHIB SIK CAMOCTIHOTO KpHUMi-
HaJBHO-TIPABOBOTO 1HCTUTYTY BIiepine 3anpornonysas B.I1. Mainkos y
1982 poui. Bin BkaszyBaB, 1110 MaTepiaibHOO MiJCTABOKO BCSIKOTO TIpa-
BOBOTO 1HCTUTYTY € HasBHICTh OCOOJMBOTO MPEIMETa PETYITIOBAHHS B
MeXax Taily3i mpaBa. 3 TOUKH 30py IIi€l 03HAKH iICHYIOTH BCI IiJCTa-
BH JUISl BUAUIEHHS MHOXHHHOCTI 3JIOYMHIB SK OKPEMOTO IHCTHTYTY
KpuMiHaNBHOTO TIpaBa. llo-mepine, B Mexax mpeaMeTa peryitoBaHHS
KpUMIHAJIBHOTO IpaBa ICHYIOTh CYCIUIbHI BiTHOCHHH, TIOB’Si3aHi i3
BYMHEHHSM BHHHUM OLJIbIIEe HIXK OJHOTO 3JI0YMHY, SKi MOTpeOyroTh
CHEIiaIbHOTO MPaBOBOTO PETYIIOBAHHA, a, ITO-JIPyTe, B 3aKOHOIaBCTBI
iCHy€e TIeBHa CyKYITHICTh IPABOBUX HOPM, IO PETYIIOIOTh JaHWA BUJ
CYCIUTPHHUX BiTHOCHH. A OCKUIBKHM BKa3aHi HOPMH HaJlle)aTh 110 3a-
TaJIbHOT YaCTHHHA KPUMIHAIBHOTO TPaBa, TO i MHOXKUHHICTh 3JIOUYMHIB
CJIiJT PO3IVISIATH SIK IHCTHTYT 3arajibHOi YaCTUHU KPUMiHAIBLHOTO TIpa-
Ba!. [Ipu oMy aBTOp HArOJIONIYBaB, 1110 BifcyTHICTH B KK PD okpe-
MOTO PO3/iry « MHOXKHHHICTh 3JIOUYMHIBY» iCTOTHO YCKIIAIHIOE ITLTiICHE
CHPUHHATTS TAHOTO IHCTUTYTY 1 JJOBOJMB HEOOXITHICTh BHUIIIJICHHS Ta-
Koro pozzainy B unHHOMY KK PO.

BinbIn KOHKpETHO MicIle IHCTUTYTY MHOKHHHOCTI B CHCTEMI KpUMi-
HAJBHOTO TIpaBa BU3HAYAETHCSA IHIIMMH POCIHCHKIMH HAyKOBIISIMU.
Tak, FO.I. JIsmyHOB BBakae, 0 iHCTUTYT MHOXXHHHOCTI BXOJIHUTH 0
CKJIaJly OCHOBHOTO «iHTerpoBaHoro» iHctutyty 3mounny. C.C. IlipBa-
TiJIOB 3a3Hauae, M0 1HCTUTYT 3J0YHMHY BKJIIOYAaE 10 cede iHCTUTYT
MHOXXUHHOCTI 31m0unHiB. 0.€. [lynoBoukiH BKa3ye, 0 3arajibHUNA 1H-

! JTus.: Mankos B.II. Bka3s. mpaus. — C. 134. Iponosuniro B.IT. Maskosa npo
BUIIJICHHS. MHOKHUHHOCTI B OKpEeMHH 1HCTUTYT B TO# yac miarpumas P.P. ['amiak6apos,
SIKMI BBa)KaB, 10 B MEXXaX KPUMiHAJIBHOTO MpaBa MOTPiOHO BUAUTNTH HOBUI IHCTUTYT
— MHOXXUHHICTB, SIKMH OU 00’€JHyBaB SIK MHOXXUHHICTb 3JI0YMHIB, TaK i MHOXXUHHICTh
ioro yuacHukis. ([lus.: ['anuakbapos P.P. KBanuguxarus MHOrocyObeKTHBIX IPECTYII-
neHuit 0e3 MPU3HAKOB coydacTus. — Xabaposck, 1987. — C. 22).
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CTHUTYT 3JI0YHMHY BKIFOYa€ 110 ceOe CyOiHCTUTYTH KaTeropusaiii Ta MHO-
SKMHHOCTI 3JIOYMHIB TOIIO'.

BusnaueHHS MICIsl iHCTHTYTY MHO)KUHHOCTI B CHCTEMi KPHMiHAJb-
HOTO npaBa YKpaiHM Hapa3l HE € OCOOIMBO JUCKYCIHHMM IMUTAHHSM,
TOMY IO IIe 3A1HCHEHO Ha 3aKOHOMaBYOMY piBHi. 3 mpuitHATTIM B 2001
poui HoBoro Kpuminansaoro Konmekcy B YkpaiHi BimOysiocsi TOKOpiHHE
pedopMyBaHHS KpUMiHaJIbHOTO 3akoHO#aBcTBa. Y HoBoMy KK incTuTyT
MHOKHHHOCTI BIiepIie Ha0yB CBO€T 3aKOHOIaBYO1 pervIaMeHTaLlii ILIIX0M
3aKpIIUIEHHS TaKWuX 11 BUJIB, SK ITOBTOPHICTh, CYKYITHICTh Ta PELUINB
3nmounHiB Oe3nocepenabo B Pozmini VII 3aramenoi wactuau KK (crarti
32-35). SIx BUmHO, BKa3aHi HOPMHU PO3TAIIIOBaHI B MEXKaX T€HepaIIbHOTO
IHCTUTYTY 3arajibHOI YaCTUHH KPUMIHAIBHOTO IPaBa — 3JI0YKHY.

VY Toif ke yac YacTMHAa HOpPM, LIO HajeXarb 0 IHCTUTYTY
MHOXKHHHOCTI, MicTHTBhcs B Po3mim XI 3arampHoi wactuau (c1. 70-
72 KK). Bonu perymatoroTh 0COONHMBOCTI NMpU3HAYSHHS IOKapaHHS
3a OKpeMi BUIM MHOKMHHOCTI 1 Haje)XaTh 10 1HIIOrO I'€HEepaJbHOTO
incTuTyTY 3aransHoi yactuau KK — mokapanHs.

Kpim Toro, mina Hu3ka HOpM, sKi niependadeHi B OcoOnuBiii yac-
tiHl KK 1 1K1 BCTaHOBIIIOIOTH BIANOBIIAIBHICTD 34 3J0YMHH, BUNHEH]
3a HasBHOCTI OKpeMUX BUiB MHOXHHHOCTI (Ol 100 crareit Ocobmin-
Boi yactran KK nependadarots Taki KBamiQikyrodi 03HaKH, SIK ITOBTOP-
HICTh Ta PELUIUB), TAKOXK, HA HAIll MOMIs, IEBHOIO MipOIO HaJeXaTh
JI0 IHCTUTYTY MHOKHHHOCTI, 00 BOHU CKOHCTPYHOBaHI i3 BpaXyBaHHSIM
ocobnmuBoCTel KBami(ikallii i KapaHOCTI OKpeMHX 11 BHIIIB.

Takum YMHOM, THCTUTYT MHO)KHHHOCTI 3JI04HHIB OTpuMaB y Kpuwmi-
HainpHOMY Komekci Ykpainu 2001 poky AOCTaTHbO IMOBHY NPaBOBY
pernTaMeHTalIlio 1 Hapasi CKIaJAEThCA 13 IIOTO0 KOMIUIEKCY HOPM SIK
3aranpHOi, Tak i OcobmumBoi yactuan KK, ski i 3a0e3meuyroTs 1itic-
HICTh Ta 3aKiHYEHICTh PETYIIFOBAHHS CYCIIbHUX BiJHOCHH, TIOB'SI3aHIX
i3 BUNHEHHSM JIEKIJIbKOX 3JIOUMHIB. 3a3Ha4€Ha OCOONIMBICTh IHCTUTYTY
MHOXKMHHOCTI JJa€ MiJICTaBU PO3IVISLIATH HOTO SIK OCOOIMBUIN KoMnIeKc-
HUL KPUMIHATbHO-NPABOSUTE THCIMUIYI 8 MENCAX SCHEPATbHO20 THCMU-
Mymy 3104UHY.

' Tu.: YronoBuoe npaBo. O6rmas vacts: Yuebuuk / [lox pen. H.W. Berposa,
I0.1. JIamynosa. — C. 13; [Tynooukus 1O.E., [Tupsarunos C.C. Bka3. mparg. — C. 44-
49; Duumknoneaus yrojosHoro npaea. T. 1. — U3ganue npod. Manununa B.b. — CII6.,
2005. - C. 196.
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VY Teopii npaBa 3a3HAYAETHCS, [0 KOMIUIEKCHI TPaBOBI IHCTUTYTH
€ CKJIaJIHIMHU 32 CBOEIO CTPYKTYPOIO 1 MOXKYTh MiCTHTH B CO0O1 MEHIII1
3a 00CATOM CaMOCTiiHI yTBOPEHHS — CyOIHCTHTYTH, fKi XapaKTepu-
3YHOTbCs IEBHUM CKIaJOM i mocninosHicTo. IIpu 1BOMY BaKIHBO
nam'sTaTv, Mo 1 CyOIHCTUTYTH, 1 OKpEeMi IPaBOBI HOPMH y CKJagi
OyIb-SIKOTO MPAaBOBOTO iHCTHTYTY YTBOPIOIOTH iX cuctemy' i mepe-
OyBarOTh MiXK COOOI0 y TICHOMY B3a€MO3B’ 43Ky (B32€MO3aJIeKHOCTI)
Ta B3aeMonii. HasgBHICTE CTIMKUX 3B'SI3KIB MK HUMH € ITOKA3HUKOM
TOTO, 110 OAHI HOPMU (CYOIHCTUTYTH) MOXKYTh iCHYBaTH 1 3IiHCHIO-
BaTH MPaBOBE PETYIIOBaHHS JIHIIE 32 HASBHOCTI 1HIIMX HOPM (CyO-
IHCTUTYTIB), 3 IKUMH TaKUH 3B'S30K NependadaeTbes. Y MbOMY poO-
3yMiHHI 1 PO3IJITHEMO CHUCTEMY KOMILIEKCHOTO 1HCTUTYTY MHOXKHH-
HOCTI 3710YHHIB.

Sx BurumBae i3 KK Ykpainu Hapasi iHCTUTYT MHOKMHHOCTI CKJIa-
JAETHCSA 13 TPHOX CYOIHCTHTYTIB: MMOBTOPHOCTI 3JIOYHMHIB Ta PEIUINBY,
SIKi BKITFOYAFOTh HOPMHU sIK 3aranbHoi, Tak i OcobnuBoi wactunu KK, a
TaKOX CYKYITHOCTI 37104nHiB. KpiM TOTO, BBOXKaEMO, 110 A0 IHCTUTYTY
MHOYXHHHOCTI BXOASITH 1 OKpeMi HOPMH, SIKi HE YTBOPIOIOTh CyOiHCTH-
TYTiB, HANPUKIIAJ] HOPMH, IO BH3HAYAKOTh O3HAKH MPOJOBKYBAHOTO
3J10YHHY Ta CYKYIHOCTI BUPOKIB.

Ha namy gymky, icHyro4a cucTeMa HOPM IHCTUTYTY MHOXXHHHOCTI
3JI0YMHIB 3apa3 € HEMOBHOIO 1 MOTpedye BIOCKOHAIECHHS 3a PaxyHOK
JIOTIOBHEHHS ii CyOIHCTUTYTOM OXMHUYHOIO 3JI0UHHY.

[lo-mrepire, e Oyae BiAMOBIZATH JIOTIiII JAHOTO 1HCTUTYTY, aJKe
OIMHUYHUH 37I0YHH € CTPYKTYPHHUM €JIEMEHTOM Oyb-SKOT'O BUY MHO-
KHHHOCTI, TaK OM MOBHUTH, TIEPBUHHOIO KJIITHHKOIO, 13 SIKHX BOHA YTBO-
proeTbesi. Hemae ogMHUYHOTO 3J104MHY — BIICYTHS 1 X MHO>KUHHICTb.

[lo-mpyre, meBHI movYaTkoBi Kpoku y (popMyBaHHI BKa3aHOTO CyO-
IHCTHTYTY 3aKOHOJIaBEIlb BXK€ 3/IHCHUB, BU3HAYMBIIH B 4. 2 cT. 32 KK
O3HaK{ OAMHUYHOTO MPOAOBKYBAHOTO 3JI0YHHY.

! Tlix cuctemoro (3 rperbKol systema — Iiijie, CKJIaJieHe 3 4aCTHH) PO3yMilOTh Cy-

KYIHICTh B3a€EMOIIOB'SI3aHHUX CJIIEMEHTIB Oy/b-SIKOTO LIJIOr0, PO3TAIIOBAHKUX B IIEBHO-
My mopsiaky. Ko roBopsiTe mpo cHCTeMy B MpaBi, TO MaiOTh Ha yBasi 00’ €KTHBHE
00’ €HaHHS TIEBHUX MPABOBUX YACTHH 33 3MICTOBHUMH O3HAKAMH B CTPYKTYPHO-BIIO-
PSIKOBaHY IUTICHY €/IHICTh, 10 Ma€ BiTHOCHY CaMOCTiHHICTb, CTIHKICTh Ta aBTOHOM-
Hicth (ynkuionysaunns. (Jus.: Kepumon JI.A. ®unocodcekue npodiems mpasa. — M.:
Hayxka, 1972. - C. 278.
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Io-TpeTe, 3aKpilJICHHS] HA 3aKOHOJIABUOMY PiBHI O3HAK Ta MpPaBUII
kBasi(ikamii 1eSKUX BUIIB OMUHUYHUX 3JIOYMHIB (TPUBAIOYHX, CKJa-
JIEHUX, 3JI0YHMHIB 3 TIOXiJIHUMHU HACIiKaMH TOIIO) MPUIHHATH iX He-
OJIHO3HAYHE TIIyMAueHHS SIK y Haylll KPUMIHAJIBHOTO MpaBa, Tak W B
CJIiTY0-CYJIOBIH TMPaKTHII, JOITOMOXKE PO3MEXKYBATH iX i3 OKpEeMHUMHU
BHJIaMH MHOXXHHHOCTI, 1[0 CIIPUATHME TIPAaBUIIbHINA KBaTi(ikarii Buu-
HEHOTO 1 CIPaBeUIMBOMY MPU3HAYCHHIO TTOKApaAHHSI.

Hapermri, nie 3a0e3meunts BcebiuHe MpaBOBE PETYIIOBAHHS BCIX BU-
HAJIKiB BYMHEHHS OCOOOK JEKUIBKOX 3JIOYMHHUX MiSHB 1 HIIBUIIUTH
e(EKTHBHICTh YNHHOTO KPUMIHAITLHOTO 3aKOHO/IABCTRA.

I3 ypaxyBaHHSIM BHUCJIOBIIEHOTO, CHCTEMa HOPM THCTUTYTY MHOXHH-
HocTi B 3aranpHii yactuHi KK Ykpainu, Moria 0 BUINISAIaTH TAKKUM YH-
HOM (SIK OJIMH 13 MOJIMBHX BapiaHTiB de lege ferenda)'.

Po3nin VII.
MOBTOPHICTbB, CYKYIIHICTb
TA PEHU/IUB 3JIOYHNHIB

Cmamms... IloBTOpPHiCTH 3/104MHIB

Cmamms... lIponoB:kyBaHuil 3J104MH

Iloemopnicme 310uunie, nepeddavena cm..., iOCymusa y pasi
GUUHEHHA 0C000I0 OOUHUUHO20 RPOOOGIHCYEANHO20 310YUHY, AKUIL
CKa0aemuvcs 3 060X abo Oinvuie 0PUOUUHO MOMONCHUX, He CRiena-
dawyux y uaci 0iAHb, W0 NOCA2AIOMb HA 00UH 00'€KM, CRPUYUHA-
10my COUHUIL 310YUHHUI HACTI00K ma 00'conani €ounum ymuciom i
CRiIbHOI0 Memoio.

IIpoooercysanuit 3n0uun Keanighikyemocsa 3a 0OHicl0 cmammero
(uacmunoio cmammi) Ocoonueoi wacmunu KK.

' Tlpononytoun nonoBuutd KK mosnoxeHHsMH, sKi 6 BH3HAYAIM OKpeMi BHAN

OJJMHIYHUX 3JI0YUHIB, 3ayBa)KNMO, III0 MU HE BBAJKA€MO 32 JIOIIJIbHE BU3HAYATH Oe3110-
CepeiHbO B 3aKOHI 3arajibHE MOHSTTS OJMHUYHOIO 3JI0YHHY, OCKIIBKH OCTaHHE € CYTO
TEOPETUYHOIO0 KOHCTPYKIII€I0, TOAI SK HASBHICTH OKPEeMHUX HOro pi3sHOBHIIB (IIPOJOB-
JKYBaHH, TPUBAIOYHUI, CKIaCHUN 3I0YMHHM Ta 3JI0YMH 3 HOXIHUMH HacCTiaKaMu) 6e3-
MOCEPEAHBO BILIMBAE HA BUPILICHHS MHUTaHb MPO KBaTi(iKaI[ifo BiAMOBIIHUX AiSHb T
MIPU3HAYCHHS 32 HUX TIOKapaHHSI.

217



OOUHUYHI 3r104UHI: MOHSIMmMS, 8udu, Kearigbikauisi

Cmamms... TpuBaw4uii 3J104MH.

Iloemopnicme 310uunie, nepeodauena cm..., iOCYmHusa y pasi
GUUHEHHA 0C00010 OOUHUYHOZO0 MPUEAIOUO20 3N0YUHY, AKUI Xa-
PaKkmepuzyemuoca 0e3nepepeHumM 30ilICHEHHAM CKAA0y 3aKiHYEeH020
3/10YUHY WIAAXOM MPUBAT020 YMUCHOZ0 HEGUKOHAHHA 0008'A3Ki8,
HOKNA0eHUX HaA 0CO0Y KPUMIHATbHUM 3AKOHOM (De30ianbhicms) ado
WLIAXOM MPUBATIOZ0 YMUCHO20 NOPYUIEHHA 6CIMAHO61EHO0T 3aKOHOM
3aboponu (0in).

Tpusarouuii 3n0uun Keanihikyemuvca 3a oonicro cmammero (uac-
munoio cmammi) Ocoonueoi wacmunu KK.

Cmamms... CyKynHiCTh 3JI0YMHIB Ta iI BUIH

Cmammsz... CrJIaieHUi 37109HH

Cykynuicmp 3104unie, nepeddauena cm..., 6i0OCymus y pasi ¢4u-
HEHHA 0COD0I0 0OUHUYUHO20 CKIAOEHO20 3/104UHY, AKUI 00'conye Oe-
KiIbKa 6HYmMPIWIHBO NOB AZAHUX MIIC CO0010, CYRIOPAOHUX YMUCHUX
OiANb, KOJHCHE 3 AKUX nepeddauene 6 KpUMIiHAabHOMY 3AKOHI AK OKpe-
MUl CamMoCmiltHUIl CKAA0 3104 UHY.

Cknadenuii 3104un Keanighikyemoca 3a o0Hiclo cmammero (dac-
munor cmammi) Ocoonueoi wacmunu KK.

Cmamms... 37104MH i3 NOXiTHUMH HACTIAKAMU

Cykynuicmp 3104unie, nepeddauena cm..., 6i0Cymus y pasi ¢4u-
HEHHA 0C00010 OOUHUYHO20 310YUHY 3 HOXIOHUMU HACAIOKAMU, 6
AKOMY YMUCHE CYCRINbHO HeDe3neuHe OiAHHA CHPUYUHAE 068a OKpe-
MUX HAcAiOKu — OCHOGHUIL (MpAMUIL) ma 000amKoeull (noxionuii),
W{0 HACMAIOMb NOCTAIO0BHO | XAPAKMEPUYIOMbCA PIZHUM NCUXTUHUM
CHABICHHAM 0COOU: 00 NPAMO20 HACAIOKY — yMUCET, d 00 NOXIOHO020
— Heobepesxicna popma eunu. Y yinomy 3104uH i3 NOXiOHUMU HACTIO-
Kamu 6U3HAEMbCA YMUCHUM I KGAIPIKYEMbCA 3 00HIEID cmammero
(uacmunoio cmammi) Ocoonueoi vacmunu KK.

Cmamms... Peuuaus 3;104HHIB

Cmammaz... IlIpaBoBi HacJiIKU NOBTOPHOCTI, CYKYIIHOCTI Ta pe-
LM/IUBY 3J104H1HIB
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3arponoHOBaHU BapiaHT yAOCKOHAJICHHS CUCTEMHU IHCTUTYTY MHO-
JKUHHOCTI 3JIOYMHIB, 0€3yMOBHO, HE TMPETEH]Iy€ Ha ICTHHY B OCTaHHIN
iHCcTaHMIii. Ik BapiaHT, 3aITpOMTOHOBaHI HOPMHU MOYKHA OyJ10 O crpymyBa-
T 1 B onHil crarti KK, Ha3zBaBmm ii, Hanpuknax, «[IpaBuna kBamidi-
Kallii OMMHUYHUX YCKJIAJIHEHUX 3JIOYMHIBY» YW 3HAWTH Oynb-sike iHIIIe
pimennst. OnHaK He BUKJIMKA€E CYMHIBY, IO IOTpeda y 3aKOHOABUOMY
3aKpIIJICHHI OKPeMHX BUJIB OJMHWYHHX 3JI0YMHIB ICHY€, a BKazaHa
mpodieMa BUMarae MoJajbLIOr0 HayKOBOTO OOTOBOPEHHS, HOBUX Pi-
IIeHb Ta MPOTO3HIIIK 3 00Ky HAYKOBOi TPOMaJICHKOCTI.

3aBeplIyloud NHUTaHHS PO MOMKIMBI HallpsIMKH BIOCKOHAJICHHS
IHCTUTYTY MHO>KUHHOCTI 3JI0YMHIB, 3a3HaYUMO, 1110, HA HAILIy AYMKY,
BHIUTATH B ii OKpEMHUIA Cy6iHCTI/ITYT cyKynHiCTL BHpOKiB Hapa3i JTIo-
CTaTHIX MiJCTaB HEMae, Xoua B HOBITHIMH JiiTeparypi 3 KpHMlHanLHoro
paBa OKpeMi aBTOPH TPOIOHYIOTh PO3IISATH CYKYIIHICTb BHPOKIB
SIK BUJI MHOXXMHHOCTI 37104MHIB. 30kpema, B.I1. MankoB 3a3Hauae, 1o
BH/IIICHHS CYKYITHOCTI BUPOKIB B OKPEMH BUJI MHO)KUHHOCTI € I[1JIKOM
OOTpyHTOBaHUM, TOMY IO TOHATTSMH CYKYITHICTh 3JI0YHHIB 1 PEIIUIUB
3JI0YMHIB HE OXOIUTIOIOTHCSI BC1 MOXJIMBI BapiaHTH BUMHEHHS JJBOX YU
OLJTBIIIE 3JTOUMHIB OJTHIEI0 0CO000’.

M.M. CTaHOBCHKMH TaKOX CTBEPIKYE, IO CYKYITHICTb BHPOKIB €
OJTHUM 13 PI3HOBUIIB MHOXXHHHOCTI 3JIOYMHIB, OCKIJIBKM BOHA XodYa i
BIJPI3HAETHCSA OCOOIUBHUM IOPSIKOM NPU3HAYCHHS OKAPAaHHS, OIHAK
BCE K TaKd 1l OCHOBY YTBOPIOIOTh JEKiIbKA 3JI0YMHIB (y TOMY YHUCIi U
Ti, 3a 5IKi 0c00a BXKe 3aCy/KyBaiach, ajie CyIMMOCTI Ha ToTallleHi), 1o
i UIITaf0Th BpaXyBaHHIO MPU MPU3HAYCHHI TOKapaHHS".

Bxkazana qymka, Ha epIvii orIsiL, Mae paioHanbHe 3epHo. Jliiic-
HO, 32 YUHHOIO peaakiicto cT. 34 KK penuans 37104MHIB HE MOYXKHA OTO-
TOXHIOBATH 13 CYKYITHICTIO BUPOKIB, TOMY IO IIi TIOHSTTS HE CITiBIa-
JaloTh 3a 3MicToM. Pennaus Hapasi MOB'A3yeThCs JIMIIE 13 BANHEHHSIM
YMHCHUX 3JI0YHHIB, TOJI SK CYKyITHICTh BHPOKIB Ma€ MICIle y BCiX BH-

Jus.: Duuuknoneaus yroinosroro npasa. T. 3. — C. 494; Yepnosa T., Mainkos
B. Ha3nauenue Haka3aHHs 110 COBOKYIMHOCTH IPHIOBOpOB // Poccuiickast FOCTHIUSL.
—1999. — Ne 10. — C. 46-48. Lro nymky takox noxinsge A.A. CrprmxkeBcbka. (uB.:
CrpmxeBchka A.A. CyKyIHICTb 3JI0YMHIB 32 KPUMIHAJIBHAM MIPaBOM YKpaiHu: ABTO-
ped. ouc. ...xkaux. ropua. Hayk. — K., 2007. — C. 8.
2 Tus.: Cranosckuit M.H. Hasnauenue nakazanus. — CI16.: FOpua. uentp Ipecc,
1999. - C. 303.
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MajIkax BYMHEHHSI HOBOTO 3JI0YMHY IiCJIsl IOCTAHOBJICHHS BUPOKY, aJie
JI0 TIOBHOTO BiJIOYTTS IOKapaHHs 3a IonepenHiid 3mounH. Kpim toro,
PEeLMINB 3I0YMHIB HE YTBOPUTHCS, SIKILO MOIEPEIHIM BUPOKOM 0C00a
OyJa 3acy/pkeHa 3a 3J104HH, BUMHEHHH y Billi 10 18 pokiB, X04a CyKyII-
HICTh BHPOKIB B IIMX BHITaJKax matume Mmicre. OTKe 3MICT MOHSTTS
PELMINBY € BYXKYMM 3a 3MICT HOHSITTS «CYKYIIHICTh BUPOKiB», X04ua OC-
TaHHI{ 9acTO MOB'SI3YIOTh CaMe 13 IIMM BHUIIOM MHO>KHHHOCTI 3JIOYUHIB.

3rigHo 13 a63. 1 1. 25 mocranosu IInenymy BepxoBroro Cymy Yk-
painu Bix 24 sxoBtH 2003 poky «IIpo mpakTuky npu3HadeHHS CyTaMu
KPUMIHAJIBHOTO MOKapaHH», «...32 CyKymHIcTI0 BUpOKiB (cT. 71 KK)
MOKapaHHS NPU3HAYAETHCS, KON 3acy/DKeHa 0coda J10 TOBHOTO Big0y-
BaHHsI OCHOBHOTO YH JI0JaTKOBOTO ITOKapaHHs BUMHMIIA HOBUH 3J104HH,
a TaKOX KOJIM HOBHUH 3JI0YMH BUMHEHO IICJISl POTOJIOLIEHHS! BUPOKY,
aJsie 10 HabpaHHS HUM 3aKOHHOI CHITH» .

Sk 6ayrMo, CyKYITHICTIO BUPOKIB Hapa3i OXOIUTIOIOTHCS HE TUTBKU
BUMAJKN PELUIUBY, aJI€ TAKOXK BUNHEHHS Oy/(b-5IKOTO YMUCHOTO YU HE-
00epeKHOTO 3IIOUMHY MICIISI BUHECEHHS BUPOKY 1 JI0 HAOpaHHS HUM 3a-
KOHHOT CHJTH, TOOTO 32 BiJICyTHOCTI Y OCOOM CYTUMOCTI 3a ITOTIepeIHIN
3JI0YHH.

3a 3araJbHAM TIPABUIIOM CYKYITHICTh BHPOKIB HE MOXKE CITIBBiJHO-
CUTHCH TAKOX 1 3 CYKYITHICTIO 3JI0YHHIB, IIEPEYCiM TOMY, IO SKiCHOIO
O3HAKOI0 OCTaHHBOI € BAMHEHHS 0COOOI0 BCIX 3JI0YMHIB /10 IIOCTaHOB-
JIeHHsI OOBHHYBAJIBHOTO BHUPOKY Xo4a 0 3a omuH i3 HuX (4. 1 cT. 33
KK).

OpHaK y CymoBifi PaKTHUIll iHOMI 3yCTPIYAIOTHCS BHITAJKU CYKYII-
HOCTI BUPOKIB, 5IKi MOXKYTh CITOIyYaTHCS 13 CyKYITHICTIO 31104uHiB. [Ipo
Il BUHATKYU WIeThes B a03. 6 1. 25 mocranoBu Ilnenymy BepxoBHoro
Cyny Ykpainu Bix 24 xoBtHs1 2003 poky «IIpo mpakTuky npru3Ha4eH-
Hs CyIaMH KPUMIHAIIBHOTO MOKAPAHHAY, ¢ PO3’CHIOEThCS: «...KOH
TiCJ1s IOCTAHOBIICHHSA BUPOKY y CHPaBi Oy/ie BCTAHOBJICHO, 11O 3acyz[—
YKEHUI BUHEH 1€ B KUIBKOX 3JI0YMHAX, OJHI 3 IKUX BUMHEHO JI0, a HIIi
— MICJIS TIOCTaHOBJICHHS TIEPILOr0 BUPOKY, IIOKapaHHs 3a OCTaHHIM 3a
4acoM BHPOKOM MPHU3HAYAETHCS 13 3aCTOCYBaHHsM sK cT. 70, Tak i cT.71
KK: ciouatky — 3a mpauiiamu 4. 1 ct. 70 KK — 3a cykymHicTio 3110-
YMHIB, BIMHEHUX 10 IOCTAHOBJICHHS NEPIIOTr0 BUPOKY; Micisl LBOTO 32
npasmwiamu 4. 4 ct. 70 KK; motiM 3a CyKyImHICTIO 3]I04HHIB, BAMHEHHX

! JTus.: 36ipuuk nocranos [Lnenymy Bepxosroro Cyuy Yipaiau. — C. 482
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Po30in 8. Micye 0OuHUYHO20 31104UHY 8 cucmemi
iHCmumymy MHOXUHHOCMI 3/T04UHI8

IiCJIsS HOCTAHOBJICHHS! NIEPLIOT0 BUPOKY; 1 OCTATOUYHO — 33 CYKYIHICTIO
BUPOKIB»'.

CyKyITHICTh BHPOKIB HE CIIPOMOXKHA OXOIHUTH 1 BCI MOXKIIUBI BH-
MaJK{ TIOBTOPHOCTI 3JI0YHHIB, SKa IOB'S3aHA 13 3aCyIKEHHSIM OCOOM.
3rigHo i3 cT. 32 KK nmoBTOpHICTH YTBOPIOETHCS JTUIIIE TOTOKHUMH 3J10-
YUHAMH, THOZ1 OJHOPITHUMH (SKIIO Ie TMPsSMO 3a3HadeHo B OcoOnmBin
gactuan KK), a 11 cykynHOCTI BUPOKIB Mae 3Ha4€HHsI HE BUJ 3J10-
YHHY, @ 4aCc HOro BUMHEHHS — MK ITOCTaHOBJICHHSM BUPOKY, ajie 10
ITOBHOTO BiAOYTTS MMOKapaHHS.

OTxe, SKIIO 3aCYIKEHUM 33 HEOOEPE)KHUH 3JI0YMH MiCIs MOCTa-
HOBJICHHSI BUPOKY, aiie JIO MOBHOTO Bi,E[6YTT${ TNOKAPaHHs, BYMHCHO,
HaNpHUKIaL, HOBUH H606epe>}<HI/II/I YM YMHCHHUH 3JI0YMH, p13H0p1,I[HI/II/I 3
MEPUINM, TO aHa chyaum Ma€ pO3IVIAIATHCA SIK cyKynchTL BHPOKIB,
OZIHaK BOHA HE € Hi MOBTOPHICTIO, Hi CYKIIIHICTIO, Hi PELIUIUBOM 3JI0-
YHHIB.

Takum 4rHOM, MOKHA TIoToAUTHUCH 13 B.I1. MankoBum moao icHy-
BaHHs OCOOJIMBHMX BUIIAJKIB IMOE€HAHHS ABOX YH OlJbIIE 3JJ0YMHIB, SIK1
HE OXOIUTIOIOTHCSI BU3HAYEHUMHM B 3aKOHI BUAAMH MHOKHHHOCTI 3J10-
ynHiB. OHAK HaIMEHYBaHHS TaKWX BHITAJIKIB «CYKYITHICTIO BUPOKIB»
BHKIIMKA€E TIEBHI CyMHIBH.

Bupoxk 11e — HalfBa)KTMBIIINH aKT IPABOCYIS, SKHIA BHHOCHUTBCS Bi
iMeHi geprkasu. Lle 3apxan nmucbkMoBH 0(iniHHUE TIpOTIeCyabHUMN J0-
kyMmeHT. 3rinHo i3 ct. 327 KIIK Vkpainu gximo nigcyaauii BU3HAEThCS
BUHHHMM Y BUMHEHHI 3JI0YMHY, CyJ] IOCTAHOBIIsSIE 0OBUHYBaJIbHUI BUPOK
1 IpU3HAYac MiICYTHOMY TTOKapaHHs, epeadadeHe KpUMIHAIEHUM 3a-
KOHOM. Y KpHUMiHAJIBHOMY TIpaBi MOHSATTS CYKYITHICTh BHPOKIB Hapasi
MOB'sI3aHE 13 0COOMMBUMH ITPABUIIAMU PU3HAYCHHS TOKAPAHHS, BU3HA-
yenuMH B cT. 71 KK, a He 3 BUIOM 3JI04MHHOT JISJIBHOCTI OCOOH.

MHOXWHHICTh 3JI0YMHIB, HAaBIIAKH, € 00'€KTHBHO iCHYIOYOIO cuTy-
aIliero BYMHEHHST 0C00010 (prHOIO 0ci0) BOX 4M OiibIe 3II0YUHIB.
Bona mae micue He3aJeXHO Bix CYNOBHX pileHp, xoya iHKOIM (IIpH
peunauBi) Moxke OyTH 3 HUIMHU IIOB'si3aHa.

Och YoMy IIpH BiJHECEHHI CYKYITHOCTiI BUPOKIB JI0 BUJY MHOKHH-
HOCTI 3JI0YMHIB MTOPYIITYIOTHCS JIOT19HI PUHIIAITA TOALTY TIOHATH, 3HH-
Ka€ €IMHa TifcTaBa s Kiacu(ikaiii MHOKHHHOCTI, IEPEeKPYUYIOThCS
i1 crierudivHi OPUANYHI O3HAKH.

! Tus.: Tam camo. — C. 483.
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[pyHTYIOUHCH Ha CKa3aHOMY BBAXKAEMO, 1110 CYKYIHICTh BUPOKIB HE
MOYKHA PO3IVISAATH Hi SK BUJ MHOXKHHHOCTI, Hi SIK CyOIHCTHTYT iHC-
TUTYTYy MHO)KHHHOCTI, XO4a BKa3aHa mpobiema, 6e3yMOBHO, OTpedye
MO/IAJIBIIOTO HAyKOBOTO OOTOBOPEHHSI.
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BucHosku

BUCHOBKH

VY wiit podoTti 3pobnaeHo cnpoly 3MIHCHUTH KOMITISKCHHNA aHai3
TaKOTO TPABOBOTO SBUIIA SK OMUHUYHUHN 31104MH. OCHOBHI BHCHOBKHU
MIPOBEACHOTO JTOCIIHPKEHHS TOJIATAIOTh Y HACTYITHOMY.

1. OnuHWYHWI 3JI0Y4MH 3aBXKAW € COIiajJhbHO OOYMOBIICHHM. 3a-
KPITUTIOIOYH Ty YH iHIIY Jit0 (0€3MisUThHICTE) a00 KOMITIEKC /il B IKOCTI
3JI0YMHHUX, 3aKOHOJABEIh 3aBKAM BUXOAWTH 13 iX COIiajbHOI 3HATY-
IIOCTi B CYCIILIBCTBI Ta BPaXOBYE IMOBTOPIOBAHICTH, PO3MOBCIOMKEHICTD,
THUIIOBICTb, CYCITIIbHY HEOE3IEeUHICTh CaMe TaKOTO CITOMYYEHHS JisTHb.

2. OnMHWYHUEA 3704MH MOXKe OyTH SK OFHOOO'€KTHHM, TaK i
Oaratoo0e'kTHUM (T10J1100°€KTHHUM); CKJIaJIaTUCS K 3 omHiel mii (0e3-
TUSUTBHOCTI), TaK 1 3 IEKUTBKOX il (HApUKIIa1, TOTOXKHUAX — Y TIPOJIOB-
YKYBaHOMY 3JIOYWHI, PI3HOPITHUX YW OAHOPITHUX — y CKIIAJICHOMY); 3a-
JIS)KHO BiJl HACTAHHS HACTIJIKIB — OyTH 3JI0YMHOM 13 (hOpMaIIbHUM abo
MaTepialbHUM CKJIaJIOM (3 OJTHUM Y JEeKiTbKOMa HaciiakaMu). ToOTo,
3aJIeKHO BiJI FOPUINYHOIT (OopMHE (3aKOHOIABUOTO OIMHCY) ab0 BiJ 0C00-
JIUBOCTEW 3JIOYMHHOI MOBEIIHKU CyO0'€KTa, OJMHUYHHUMA 3JI0YMH MOXKE
OyTH TTpOCTUM a00 YCKITaTHEHUM JIiSTHHSIM.

3. O0'exTHBHI Ta Cy0’ €KTUBHI O3HAKH OJMHUYHOTO 3JIOUHHY 3aBXK]H
TICHO ITOB’s13aHI MIXK CO00F0, OCKLIbKH il (0e3misUTbHICTB), M0 HOTro
YTBOPIOIOTh, OXOILTIOIOTHCS €JMHOI0 BHHOIO cy0'ekTa (YMHUCHOIO, He-
00epex)HOI0, 3MINIAHO0). Y BUMAJIKAX i3 IPOIOBKYBAHUMHU OIMHUYHHA-
MU 3JI0YMHAMHU KOHCTATY€EThCS TAKOXK €JIMHA META, 110 MOB'SI3y€ OKpeMi
TOTOXHI JIii Cy0’€KTa B €IMHE IILJIE.

4. OIMHUYHUHT 37T0YMH MICTUTH y COO1 O3HAKU OJTHOTO CKJIQJy 3JI0-
YUHY 1 KBaTI(IKyeThCS 32 OHIEI0 cTarTero (dacThuHOro cTtarti) Ocob-
nuBoi yactuan KK. Y HOpMi OcobmmBoi wactuan KK 3akpimmororbes
00’€KTHBHI Ta Cy0’€KTHBHI O3HAKH OAMHUYHOTO 3JI0YMHY, BU3HAYAI0Th-
csI HOTro 00CHT 1 MEXI.

TakuM 9HHOM, TiJ OJMHUYHUM 3JI0YMHOM, SK CTPYKTYPHUM elie-
MEHTOM MHOXXHHHOCTI 3JI0YMHIB, CIIiJ] PO3YMITH IPOCTE YU yCKIIaHE-
HE CyCIUTFHO HeOe3MevHe JisTHHS, IKe Ma€ B3a€MOITOB's13aHi 00'€KTHBHI
Ta Cy0'eKTHBHI O3HAKH, 1[0 MMOBTOPIOIOTHCS B 00’ €KTHBHIN IHCHOCTI
caMme B TaKOMY CIIOJY4Y€HHi, MICTHTh 03HAKH OHOTO CKJIAJy 3JI0YHHY 1
KBaITi(DiKy€ETHCS 32 OJIHIEIO cTAaTTel0 (YaCcTHHOIO cTarTi) Oco0nmmBoi yac-
i KK.
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5. OAMHWUYHUI 3J7I0YUH € CTPYKTYPHHUM EIEMEHTOM Oy/b-SIKOTO
BHJy MHOXXHHHOCTI 3JI04MHIB. BTiM, He 3aBkIu QopmaibHa HasB-
HICTh JIBOX YH O1JIBIIIE OAMHUYHUX 3JIOUYHMHIB YTBOPIOE iX MHOXUHHICTb.
OO0OB'I3KOBOIO 03HAKOI0 MHOKMHHOCTI € T€, 110 BCl OAMHHUYHI 3JI0YH-
HU, SIKI BXOASATH 10 ii CKJaay, MOBUHHI OYyTH HOPUAMYHO 3HAYYIIUMHU
Ta 30epiratu cBoi PUANYHI BIACTHBOCTI. OTXKE € IMiJICTaBU TSI BU3-
HA4YCHHsI 0OCTABHH, 1110 BUKITIOYAIOTh OJMHUYHUI 3JI0YHH Y CTPYKTYpi
MHOXXUHHOCTI 37104nHiB. Takumu oOctaBuHamu € niepenodadeni KK ta
IHIIUMHY HOPMAaTUBHUMH aKTaMU BUIAJIKU, 32 HASBHOCTI SKUX 3HHUIILY-
I0ThCSI FOPUJIMYHI BIACTHBOCTI BUMHEHOTO 3JIOYMHHOTO JiSTHHS, BOHO
CTa€ KIOPUIUYHO HIKIEMHHM) 1 HE MOPOPKYE KPUMIiHATBHO-TIPABOBHUX
HACJHIJIKIB.

6. [HCTUTYT MHOXXHHHOCTI 3JI0YMHIB € KOMIUIEKCHUM 1 CKIIQJIAEThCS
i3 TPHOX CyOIHCTHUTYTIB: CYKyITHOCTI 3JI0YHMHIB, TOBTOPHOCTI 3JIOUUHIB,
PELHIMBY Ta OKPEMHUX HOPM, 110 BU3HAYAIOTh O3HAKH MPOJIOBKYBAHO-
ro 3JI0YMHY Ta CYKYITHOCTI BUPOKiB. BBaskaeMo, 1o icHyro4a cuctema
HOPM 1HCTUTYTY MHOXKHHHOCTI 3JI0YMHIB OTpeOy€e BIOCKOHAICHHS 32
PaxyHOK JOMOBHEHHS 11 CyOIHCTUTYTOM OJHHUYHOTO 3J104HHY. Ha nmam
MOISI, 1e 3a0e3MeunTh BCeOIUHE MpaBOBe PeryIOBaHHs BCiX BHIaJ-
KiB BUNHEHHS 0COOO0 JICKUTHKOX 3JIOYMHHUX JIisSHB 1 TABUIINUTE e(heK-
TUBHICTh YNHHOTO KPUMiHATBHOTO 3aKOHO/IABCTBA.
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Jodamku

JTOJIATKHA

1. Cyoosa npaxkmuka 3 numansv Keanighikauii 0OUHUYHUX
3/104UHI8 Mma iX 6IOMeNHCYBAHHA 610 MHONCUHHOCMI 37104 UHIG

3a koxxHuM okpeMuM NyHKTOM cT. 93 KK nokapanns He npu-
3HAYAETHCS, a Npea'siBJieHe 00BHHYBAa4YeHHs 32 JeKijlbKOMA IyH-
KTaMHM W€l CTATTi MOKe BPaXOBYBATUCH SIK HASIBHICTDH JeKiIbKOX
00cTaBHH, 10 00TSLKYIOTH BiANIOBIIAJIbHICTD 32 yMHUCHE BOMBCTBO

Yxsana cyooeoi konezii 6 kpuminanonux cnpasax Bepxosnozo Cydy
Yxpainu 6io 9 ocosmusa 1997 p. /| BBCY. — 1998. —Ne 3. — C. 36-37

BuuHeHHs1 yMHCHOr0 BOMBCTBA JABOX 200 Oiiblie oci0 kBasidi-
KyeThest 32 . 1 4. 2 e1. 115 KK Toai, ko mo30aBJjieHHs KUTTS
KIIBKOX 0Ci0 OXOILIIOBAJIOCH €IMHMM YMMCJIOM BHHHOI 0co0H i
30ilICHIOBAJIOCS B OHOMY Micui 0€3 3HAYHOI0 pO3pUBY Y 4Yaci.

Yxsana roneeii cyodie Cydosoi nanamu y KpUMIHATbHUX CNpABAX
Bepxosrozo Cydy Yrpainu 6io 26 cepnua 2003 p. /| BBCY. — 2004.
-MNe ] —-C. 13-14

Bupoku cyniB nep:xas CHJ/l He TArHyTh IPaBOBHUX HACJIIKIB,
nependayenux crarraMu 9 i 71 KK Ykpainu, npu 3acyaxeHHi oco-
0u Ha TepuTOpii YKpaiHu, OCKiIbKH BiANOBiIHO 10 3aKoHYy YKpai-
HM Bin 3 Oepe3nst 1998 p. «IIpo parudikauiro Ilporoxony g0 Kon-
BeHIIii PO NPaBOBY J0NIOMOrY Ta IPABOBI BiITHOCUHY Y HUBIIbHUX,
ciMeliHIX Ta KpUMiHAJIbHUX cripaBax Bix 22 ciuns 1993 poky» Yk-
paiHa He B3sJ1a Ha ce0e 3000B'I3aHHS BU3HABATH i BPaxoByBaTH
TaKi BUPOKHU

Yxsana roneeii cyodie Cydosoi nanamu y KpUMIHATbHUX CNPABAX
Bepxosrozo Cydy Vipainu 6io 12 mromoeo 2004 p. /| BBCY. — 2004.
—-Me 5. —C. 19-20

Skimo oco0a paHilme BUMHUWIA YMUCHe BOMBCTBO, BiINIOBi1a/Ib-
HiCTh 3a sike nepengdadena crarravu 116-118 KK Ykpainu (crarrs-
mu 95-97 KK Vkpainu 1960 p.), i 3HOBY BUuMHM/1a yMHCHe BOUBCTBO,
1l gii He MO:KYTh KBaJlidikyBarucs 3a . 13 4. 2 ¢1. 115 uporo Koxmek-
cy (. «3» cT. 93 KK Ykpainu 1960 p.)
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Vxeana ronezii cyodie Cyooeoi naramu y KpUMIHAIbHUX CHpA-
sax Bepxosrnozo Cydy Yipainu 6i0 5 éepecus 2002 p. // PBCY. — 2004.
- C. 117-119

BunHeHHs1 0c00010 1ION0 Pi3HMX NMOTEPHIIMX ABOX a00 Oinblie
TOTOKHUX JisIHb, He 00'€IHAHUX €IMHUM 3JIOYUHHUM HAMIpOM, CJIi
PO3IVISIIATH SIK IIOBTOPHICTD 3JIOYUHIB. Y TAKOMY BUIIA/IKY CKJIA/aH-
HSl CyM 3aI0JisIHOI KOKHOMY NOTEPIiJIOMY IIKOIH BUKJIIOYAETHCS

Yxsana xonecii cyodie Cyoosoi nanama y KpUMIHATbHUX CNpABAX
Bepxosnoco Cydy Vkpainu 6io 19 swcosmua 2004 p. // PBCY. — 2005.
—Bun. 1(10). — C. 90-92

[HoBTOpHiCTH SIK KBaJi(iKyI04a 03HAKA BUKJIIYAETHCS, SIKIIO
CYIMMICTh 0cO0M 32 momnepeAHiil 3JI04MH 3HsATa a00 MoraiieHa B yc-
TAHOBJICHOMY 32KOHOM MOPSIAKY

Yxeana xonezii cyodie Cydosoi nanamu y KpuMiHATbHUX CRPABAX
Bepxoenoeo Cydy Ykpainu 6io 11 nucmonada 2004 p. /| PBCY. — 2005.
—Bun. 1(10). — C. 92-93

[ocuianHs mpokypopa y KacauiliHoMy HmoJaHHi Ha HeoOXia-
HiCTh MPHEIHAHHS /10 MOKAPAHHS, IPU3HAYEHOI0 32 HOBUM BHPO-
KOM, HeBiI0yTOl YaCTHHH NOKapaHHs 32 BUPOKOM cyay PecnyOuiku
Binopych, BUBHaHO HEOOIPYHTOBAHUM

Yxsana ronecii cyodie Cydosoi naramu y KpUMIHATbHUX CNpABAX
Bepxosnoco Cyoy Vkpainu 6io 12 aromoeo 2004 poky /| Cyoosa npax-
muxa Bepxosnozo Cyody Vkpainu y kpuminansnux cnpasax. Ogiy. éuo.
- K., 2006. - C. 114-116

BinnoBinno no Bumor 3akony Ykpainu Big 3 Oepe3nss 1998 p.
«IIpo parudikaniro IIporokony 1o KonBenuii npo npasoBy aomno-
MOIY Ta IPABOBi BITHOCUHHU Y INBUILHUX, CIMEIiHIX Ta KPUMiHAJIb-
HMX crpaBax Bin 22 ciuns 1993 poky» YkpaiHa He B3sijia Ha ce0e
3000B's13aHb BU3HABATH Ta BPaXOBYBATH BUPOKH, BUHECEHi cylaMu
HoroBipaux CTopiH, Npu BUpilleHHi MUTAHHS PO BCTAHOBJICHHSA
(hakTy BUMHEHHS 3JI0YMHY NOBTOPHO

Yxsana roneeii cyodie Cydosoi nanamu y KpUMIHATbHUX CNPABAX
Bepxosnoco Cydy Yxpainu 6io 25 mucmonaoa 2004 poxy // Cydoea npax-
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Jodamku

muxka Bepxosrozo Cydy Ykpainu y kpuminanvrux cnpasax. Ogiy. euo. — K.,
2006. - C. 116-118

BignoBinHo no ct. 70 KK Ykpainu npu cykynmHoCTi 37104MHIB
cyl, NPU3HAYMBIIY NMOKAPAaHHS (OCHOBHE i 0JaTKOBE) 3a KO-
HMil 3J104MH OKpPeMO, BU3HAYA€ OCTATOYHE NMOKAPAHHS LJISIXOM
NOIJIMHEHHS] MEHII CyBOPOro NMOKapaHHs Oijbm cyBopumM ado
LJISIXOM MOBHOIO YU YaCTKOBOI'O CKJAJAHHS NPU3HAYEHUX I0-
KapaHb.

3BiJIbHEHHS 0CO0M Bi/Il HOKAPAHHS Y 3B’ SI3KY 3 AMHICTi€10 32 OAUH
3JI0YHMH i 0/IHOYACHE NMPU3HAYEHHS NMOKAPAHHS 32 IHIIMM YHHHUM
3aKO0HOABCTBOM He IepedayeHo

Yxsana roneeii cyodie Cydosoi nanamu y KpUMIHATbHUX CNpABAX
Bepxosrozo Cyody Yrpainu 6io 20 uepeus 2006 p. // BBCY. — 2006.
-MN 10.-C. I3

SIKIo cynuMMicThb 32 paHille BUMHeHe BUKPaJAeHHs 1yK0ro Majii-
Ha (KpaaixKKy) morameHa a0o 3HATa B YCTAHOBJIEHOMY 3aKOHOM
MOPSIAKY, TO HACTYIHA KPaliXKa, BUMHEHA BUHHUM, He MOKe BH3-
HaBaTHCs BYNHEHOIO IOBTOPHO.

Hanag 3 MeTol 3aBOJIOAIHHS 4YY:KMM MailHOM 3 TOPIroOBOIO
NpUWJIABKA Mg yac po0OTH Mara3mHy He MOKe PO3IVISAAATHCS SIK
Ppo30iii, moeqHAHUI 3 MPOHUKHEHHSIM B iHIIe NPUMIiLLIEHHS Y4 CXO-
BHIIE

Vxsana roneeii cyodie Cydosoi nanamu y KpUMIHATbHUX CNpABAX
Bepxosnoco Cydy Vkpainu 6io 15 cepnua 2006 p. — Cydosa npaxmu-
Ka y Kpuminanouux cnpaeax /| Kpuminanvue cyoouurncmeo. — 2000.
—Bun. 1-2. — C. 109-111

Cyn, 3BUIbHSIIOYHM 000y BiJl KPpUMiHAJIbHOI BiIIOBIiAAJIbHOCTI y
3B'SI3Ky 3 AKTOM aMHICTil, He B3SIB /10 YBaru, 1o ii 3JI04MHHI Aii
MPOAOBKYBAJINCH i micjsi HAOYTTSI YMHHOCTI 3aKOHOM YKpaiHu
«IIpo amuicriro» Bix 31 TpaBus 2005 p. Ne 2591-1V

Yxeana woneeii cyoodie Cydoeoi nanamu y KpUMIHAQIbHUX CHPABAX
Bepxosnozo Cyody Vkpainu 6io 29 cepnua 2006 p. — Cyoosa npakmuxa y
KpuminaneHux cnpaeax // Kpuminanvre cyoouurncmeo. — 2007. — Bun. 1(3).
-C. 17-18
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Crarrero 14 €Bponeiicbkoi KOHBeHUIl NpPo BUAa4Yy MPaBoIoO-
pywHukiB 1957 poky nepeadadyeHo, mo BHAaHA 0c00a He MOKe
nepecjaigyBaTHCs Ta 3aCyIKYBATHCS Hi 3a siKke NMPaBONOPYILICHHS,
BUYHHeHe 10 il BUIa4i, KpiM NpPaBoONOPYLIEHHs, 32 fiIKe BOHA OyJia
BH/IaHa

Yxeana cninvrozo 3acioanus Cyoosoi nanamu y KPUMIHATbHUX CHpa-
sax ma Biticbkosoi cydoeoi konezii Bepxosnozo Cydy Yxpainu 6io 26 ciuns
2007 p. — Cyoosa npakmuxa y Kpuminaisrux cnpasax /| Kpuminaishe cyoo-
uuncmeo. — 2007. — Bun. 2(4). — C. 5-8

CynoM kacauiiiHol iHcTaHUIi BU3HAHO, IO y MaTepiajax clpaBu
BiICYyTHi OyIb-fIKi JaHI HA MiATBepPIKeHHSI, IO 3aCyIKeHU TisiB y
CTaHi KpaliHbLOI HeoOXiTHOCTI, TOOTO 1J151 BiiBepHEHHsI He0e3MeKH, 110
0e3nocepeHLO 3arpoKyBaJia oMy, OXOPOHIOBAHUM 3aKOHOM NpaBaM
IHIINX 0Ci0, a TAKOXK CYCHIILHUM iHTepecaM 4M iHTepecaM Jep:KaBu.

BinnoBigHo 10 po3'sicHeHb, M0 MiCTATHCA Yy M. 20 MOCTAHOBH
[nenymy BepxoBHoro Cyny Ykpainu «IIpo npakTuky npu3HayeH-
HSl CylaMH KPMMiHAJIbHOI0 NOKapaHHs» Big 24 skoBTHs 2003 p. Ne
7 3a okpeMHMMM emi30qaMH 3JI0YHMHHOI AislILHOCTI, SIKi He MalOTh
caMocTiiiHOI kBaJi(ikalii, IOKApaHHA He NPU3HAYAKTHCS

Yxeana woneeii cyodie Cy0doeoi nanamu y KPUMIHQIBHUX CHpABAX
Bepxosnozo Cyoy Vkpainu 6i0 3 xeimusa 2007 p. — Cyoosa npaxmu-
Ka y kpuminanouux cnpaeax /| Kpuminanvue cyoouuncmeo. — 2007.
—Bun. 3(5). — C. 26-30

BusznaBmm, mo rpadik BUMHEHH MOBTOPHO, €yl INOMUJIKOBO
KkBaJiikyBaB aii 3acym:keHoro He 3a 4. 2 cT. 186 KK Ykpainu, sk
HAaJIe:kaJio, a 3a 4. 1 ct. 186 KK Ykpainu

Yxeana xonezii cyooie Cyoosoi nanamu y kpuminaibHux cnpasax Bep-
xo6no020 Cyoy Vkpainu 6io 30 ciuna 2007 p. — Cyoosa npakmuxa y Kpumi-
HanvHux cnpasax // Kpuminanene cyoouuncmeo. — 2007. — Bun. 3(5).
—C. 79-80

Po3misin cynoM mo3oBy Npo CTATHEHHSI CyMH 3a00proBaHoCTi 3i
CIUIATH aJiMeHTIB 3 0co0m, 3acymxeHoi 3a cT. 164 KK Ykpainu 3a
3JlicHe YXWJIeHHs BiJ iX cmjar, y KpUMiHaJbHIiA cnpasi cynepe-
yuTh BUMOram crt. 28 KIIK Ykpainn
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Yxeana wonezii cyoodie Cy0doeoi nanamu y KpUMIHAQIbGHUX CHPABAX
Bepxosnozo Cyoy Vkpainu 6i0 5 xeimua 2007 p. — Cyooea npaxmu-
Ka y kpuminanvuux cnpaeax /| Kpuminanvue cyoouuncmeo. — 2007.
— Bun. 3(5). — C. 75-76.

YMucHe yXuJeHHsl Bill CIJIATH NOJATKIB, NOEIHAHE i3 CKJIaJaH-
HSIM 3aBiJIOMO HeNmpaBIUBHUX JOKYMEHTIB, sike COPHYMHMJIO TSKKI
HACJIAKHU, IPAaBUJILHO KBaJidikoBaHo 3a 4. 3 ¢T. 212 i 4. 2 cT. 366
KK Vkpainan

Yxeana wonezii cyoodie Cy0doeoi nanamu y KpUMIHAQIbGHUX CHPABAX
Bepxosnozo Cyoy Vkpainu 6io 20 aromoeo 2007 p. — Cyoosa npaxmu-
Ka y kpuminanvuux cnpaeax /| Kpuminanvue cyoouuncmeo. — 2007.
— Bun. 3(5). — C. 90-91.

Cyn, po3nisiialyi KpUMiHAJIbHI CIPABU PO 3104HMHHM, BUMHEHI
ocobdamu, KOTpi Oy/1u BUAaHI YKpaiHi iIHIIMMHU KpaiHamu, cJiix ypa-
XOBYBATH 0JI0:KeHHs1 €BponeiicbKkoi KOHBEHUII PO BUAavy MpaBo-
NOPYUIHMKIB, B sIKili HependayeHo, 0 TaKka 0co0a He MOKe nepecJIi-
AYBATHCS TA 3aCyIKYBaTHCS Hi 32 siKe IPaBONOPYLIEHHSI, BUHMHEHe
10 1i Buaa4i, KpiM npaBonopyuieHHs, 3a sike ii 0yJ10 BUAAHO

Yxsana roneeii cyodie Cydosoi nanamu y KpUMIHATbHUX CNpABAX
Bepxosnoco Cydy Yrpainu 6i0 7 uepsnua 2007 p. // BBCY. — 2007.
—-MNe 10. - C. 2]-22

3 BHPOKY cyly BUKJIIOUEHO SIK 3aiiBy KBaJi(iKyl04y 03HaKY, Ie-
peadaveny n. 9 4. 2 cr. 115 KK Ykpainu, — «<BYNHEHHSI YMHCHOIO
BOMBCTBA 3 METOK NPUXOBATH IHIIMI 3JI04UH», OCKIIbKH Ail BUH-
HOTO B Liif YacCTHHI MOBHICTIO OXOMIKIOTHCs 1. 10 4. 2 cT. 115 KK
Ykpainm, sik BOMBCTBO, IO€JHAHE 3i 3IBAJITYBAHHAM IOTEePHIOL
ocoomu

Yxsana roneeii cyodie Cydosoi nanamu y KpUMIHATbHUX CNpABAX
Bepxosnoco Cydy Yxpainu 6io 24 mpaeus 2005 p. // Cyoosa npakmuxa
Bepxosroeo Cydy Vipainu y kpuminansrux cnpasax: Oghiy. uo. / Bepx. Cyo
VYxpainu. — K.: Konyepu «In FOpey, 2007. — C. 221-224

OckUIbKH 3acylsKeHUH 1030aBUB KMTTS IOTEPHIYy Mig 4ac
BUHHEHHS 100 Hei cTaTeBUX 3JI0YHHIB, ii0ro il MOBHICTIO OXOII-
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JiThes 1. 10 4. 2 et 115 KK Ykpainy, a inma kadgidikyroua 03-
HAKA — «BOMBCTBO 3 METOI0 MPUXOBATH iHIII 3JI04MHN» — € 3aiiBOIO

Yxsana xoneeii cyoyie Cyoosoi nanamu y KpUMIHATbHUX CNpABAX
Bepxosnoco Cydy Yxpainu 6io 6 sicosmusa 2005 p. /| Cydosa npakmuxa
Bepxosrozo Cydy Vipainu y kpuminanvrux cnpasax: Oghiy. uo. | Bepx. Cyo
Ypainu. — K.: Konyepu «Iu FOpey, 2007. — C. 235-238

Hii 3acynskennx nepexksaJigikoBaHi 3 myHKTIB 4, 7 4. 2 ¢T. 115 Ha
4. 2 ct. 121 KK Ykpainm, ockiibkH iX yMUCJIOM BOUBCTBO MOTEPIIi-
JIOTO He OXOILIIOBAJIOCS

Yxsana roneeii cyoyie Cyoosoi nanamu y KpUMIHATbHUX CNpABAX
Bepxosnoco Cydy Vkpainu 6i0 15 bepesns 2005 p. /| Cyoosa npakmuxa
Bepxosrozo Cydy Vipainu y kpuminanvrux cnpasax: Oghiy. uo. | Bepx. Cyo
Ypainu. — K.: Konyepn «Iu FOpey, 2007. — C. 253-261

Bupimyouu nuTaHHs Npo 3MiCT yMHUCJIY BUHHOI 0co0U (HasiB-
HICTBH B il isIX 03HAK YMHCHOI0 BOMBCTBA YH 3ANOJISIHHA TSKKHUX
TiJIeCHUX YHIKOIKeHb, 10 CIPUYUHIJIO CMePTh NOTEPIiIOro), cy
TMOBHHEH BUXOAUTH 3 CYKYITHOCTI BCiX 00CTaBHH BYMHEHOI0 3JI09H-
HY i BpaxoByBaTH 3ac00H i 3HAPSAAASI OCTAHHbOIO, IPUYUHU NPHU-
NMHEeHHS 3JI0YMHHUX Aii, CTOCYHKH MOTEPHLIOro i 3aCyI:KeHoro ra
iX MOBEiHKY, fIKA NepeayBaJjia 3JI0UHHY

Yxsana xonecii cyodie Cydosoi nanamu y KpUMIHATbHUX CNpABAX
Bepxosnoco Cydy Vkpainu 6io 17 nucmonada 2005 p. // Cydosa npakmuxa
Bepxosrozo Cydy Vipainu y kpuminanvrux cnpasax: Oghiy. euo. | Bepx. Cyo
Ypainu. — K.: Konyepn «In FOpey, 2007. — C. 262-265

Hii 3acynsxeHoro, skuii yYYMHUB yMUCHe BOMBCTBO HA IPYHTI 0CO-
OMCTHX CTOCYHKIB, IPAaBWJILHO KBaJi(ikoBaHi cynom 3a u. 1 ct. 115
KK VYkpainn, ockijibku 3a paHille BUdUHeHe CyCIliJIbHO HeOe3leyHe
JisiHHS — 11030aBJICHHS KUTTS ABOX 0Ci0 y CTaHi HEOCYIHOCTi — 10
HbBOI'0 0yJ1M 32CTOCOBAHI IPUMYCOBI 3aX01M MEJUYHOI0 XapaAKTepy

Yxsana roneeii cyodie Cydosoi nanamu y KpUMIHATbHUX CNpABAX
Bepxosnoco Cydy Vkpainu 6io 23 mromoeo 20006 p. /| Kpuminansre cyoo-
yuncmeo 6 Ykpaini: Cyooea npaxmuxa. 3104unu npomu HCUummsi 0co-
ou (souscmea): Ogiy. éud. /| Bepx. Cyo Vkpainu. — K.: Buo. /im «Iu
fOpey, 2007. — C. 443447
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IIpu BinMeskyBaHHI YMHCHOT0 BOUBCTBA Bi/l 3aI104isITHHS TSKKUX
TiJIeCHUX YHIKOJKeHb, BHACIIJOK SIKUX HACTAJIA CMEPTh MOTepIIi-
JIOT0, Cy1y CJIil BUXOAUTH 3 CYKYIIHOCTi BCiX 00CTABUH BUMHEHOI'0
3JI04YMHY, IPU LOMY BPaXOBYBATH He TLIbKH KiJIbKICTh HAHECEHNX
MOpPAHEHb, a il BUKOPUCTAHI BUHHUM 3HapsAAAs i 3ac00u BUMHEHHS
3JI04MHY, XapaKTep i Jokadi3auilo nopaHeHb Ta IHIIMX TiJTeCHUX
YLIKO/IKeHb, HOI0 CTOCYHKM 3 MOTEePIJINM, SIKi lepe1yBaju 3JI04H-
HY, IOBEJAiHKY MiJl Yac BUMHEHHs 3JI0YMHY, IPUYNHHU NPUNMHEHHS
3J10YMHHMX /Iiif BAHHOTO TOIO

Yxsana roneeii cyodie Cydosoi naramu y KpUMIHATbHUX CNpABAX
Bepxosnoco Cyody Vkpainu 6io 12 ciuns 2006 p. /| Kpuminanshe cyoo-
yuncmeo 6 Ykpaini: Cyooea npaxmuxa. 3104unu npomu HCummsi 0co-
ou (souscmea): Ogiy. éuo. | Bepx. Cyo Vkpainu. — K.: Buo. /lim «Iu
fOpey, 2007. — C. 480-482

OcCKUIBKH 3aCyIKeHi Qi1 3 NPAMUM YMHUCJIOM HA 3amONisiHHS
CMepTi MoTepIijioMy, a4 He Ha CHPUYMHEHHS HOMY TSKKMX Tijiec-
HHMX YIIKOIKeHb, 110 NMPHU3BeJIH A0 CMepTi, Ail 3aCyIKeHHX He MOo-
KYyTh KBaJdiikyBarucs 3a 4. 2 c¢t. 121 KK Ykpainn

Yxsana roneecii cyodie Cy0oeoi naramu y KpUMIHAIbHUX CRpABAx
Bepxoenoeo Cydy Vrpainu 6io 28 bepesns 2006 p. /| Kpuminanvhe cy-
oouuncmeo ¢ Ykpaini: Cyooea npaxmuxa. 3104uHu npomu HCummsi
ocobu (gouscmea): Ogiy. sud. | Bepx. Cyo Yrpainu. — K.: Buo. Jlim «Iu
fOpey, 2007. — C. 483—488

Jii oco0u, BUHHOI B YMHCHOMY 3aNOJifiHHI TAKKHUX TIIECHHX
YLIKOIKeHb, BHACJIIIOK IKHX HACTaJ1a CMePTh MOTepPIiioi, 3a Bij-
CYTHOCTi 200 HeJ0BeJeHOCTi yMHCJIy BHHHOT'O HA 3alI0AisIHHSI CMep-
Ti He MOKYTh KBaJIi(iKyBaTHCH IK YMUCHe BOMBCTBO

Yxsana roneeii cyoyie Cyoosoi nanamu y KpUMIHATbHUX CNpABAX
Bepxosnoco Cydy Yrpainu 6i0 4 aunua 2006 p. /| Kpuminanvue cyoo-
yuncmeo 6 Ykpaini: Cyooea npaxmuxa. 3104unu npomu HCummsi 0co-
ou (souscmea): Ogiy. éuo. | Bepx. Cyo Vkpainu. — K.: Buo. /im «Iu
IOpey, 2007. — C. 488-491

3aBaaHHs y1apiB HOraMu 1o TijJly IOTepIijioro, Bia AKHX HACTA-
Jia #ioro cMepTh, 32 BiACYTHOCTI 0Ka3iB HASIBHOCTI YMHCJIY B 0CO0M
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HA M030aBJICHHSI NOTEPIIIOr0 KUTTH, Cyl NPABUJIbHO KBaJdi(iKy-
BaB 3a 4. 2 cT. 121 KK

Yxeana xonezii cyooie Cyooeoi nanamu y KpuminaibHux cnpasax Bep-
xos6u020 Cydy Yipainu 6i0 17 srcoemms 2006 p. /| PBCY. — 2007. — Bun. 1(14).
—C. 103-105

BinnosigHo 10 ct. 14 €BponeilicbKoi KOHBEHLII PO BUIa41y Npa-
BONOPYIIHMKIB BUJaHA 0002 He MOsKe NepecililyBaTHCs, 3aCyLKY-
BaTHUCS Hi 32 siKe NPaBONOPYUIEHHs], BYMHEHe 10 ii BUAayi, Kpim
TOr0, 32 sike BOHA OyJia BUJaHA.

Bupoxk cyny 3MiHeHO, OCKUIBKHU €Y, 3aCyI:KYI04H 0cO0Yy, He me-
peBipuB YMOBH ii BUa4i Ta 3aCyIUB 32 3aKOHOM, SIKUIi He MiJIAraB
3aCTOCYBAHHIO

Yxsana cninoroeo 3acioanus Cy0oeoi nanamu y KpUMIHATbHUX
cnpasax Bepxosnozo Cyody Yipainu i Biticbkoeoi cy0osoi konezii 6io 11
xeimusa 2008 p. /| BBCY. — 2008. —Ne 9. — C. 9-10

3rigHo i3 moJio:keHHsAMH cT. 66 KoHBeHLiI mpo mpaBoBy 101M0MO-
ry i IpaBoBi BITHOCHMHHU Y HIMBIJILHUX, CiMEHHHX Ta KPUMIHAJIbHUX
cupasax Bix 22 ciunsa 1993 p., parudikoanoi 3akonom Ykpainu
BiA 10 mucronana 1994 p., Buaana ocoda He Moske OyTH HPUTATHYTA
[0 KPpUMiHAJBHOI BiANOBiIa1bHOCTI 200 OyTH MOKapaHa 3a 3JI0YUH,
BYHMHEHMH /10 il BUIAHHS, 32 IKUIi il He 0y/10 BUIaHO

Yxsana cninbnozo 3acioamnsa xoneeii cyoodie Cydoseoi naramu y
KpuMinanobHux cnpasax i Biticbkosoi cydoeoi konezii Bepxosnozo Cydy
Yxpainu 6io 6 uepeus 2008 p. // PBCY. — 2008. — Bun. 2(17). — C. 96-98

Binnosigno 10 4. 4 ct. 32 KK noBropHicTh BiicyTHS, SIKIIO 0CO-
0y 3a paHille BYMHEHUI 37109UH 0yJ10 3BiJIbHEHO Bil KpMMiHAIbHOL
BiINOBiAJIBLHOCTI, 200 SIKIIO CYyIUMIiCTh 32 Lei 3JI04uH 0y/10 mora-
1eHo a0o 3HATO.

Hii 3acyn:keHoi ocodu, kBajigikoBani 3a 4. 2 ct. 185 KK 3a 03-
HAKOK MOBTOPHOCTI nepekBaJipikoBaHo Ha 4. 1 wi€l :k cTarTi, oc-
KiJIbKH Ha MOMEHT BYMHEHHS 3JI0MHHY CTPOKM NOTralleHHs CyIu-
MocTi, nependayeni ct. 89 KK, munyan

Yxsana cninbnoco 3acioamnsa xoneeii cyoodie Cydoseoi naramu y
KpUuMiHanoHux cnpasax i Biticbkosoi cydoeoi konezii Bepxosnozo Cydy
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Yxpainu 6io 12 b6epesus 2008 p. /| PBCY. — 2008. — Bun. 2(17). — C. 99-
100

Bupok cyany ckacoBaHo Yepe3 IOMUJIKOBE NPU3HAYEHHS CYAOM
KPUMiHAJBHOIO NOKapaHHsi 3a npaBwiamMu 4. 4 ¢1. 70 KK Ykpainn
0c00i, Ika BUMHHUJIA NPOJOBKYBAHMI 3J104HMH, NependadyeHuii 4. 1
cT. 164 uboro :xx Konekcy, sxkuii po3noyana 10 NOCTAHOBJIEHHS BU-
POKY y nepuiiii cnpasi Ta NPOI0BKMJIA HHOr0 MicJIsl IOCTAHOBJIEHHS
Y Hill BUPOKY

Yxsana roneeii cyodie Cydosoi naramu y KpUMIHATbHUX CNpABAX
Bepxosnoco Cydy Vrpainu 6io 23 aunws 2009 p. // BBCY. — 2009.
—-M 10.-C. 25

BinnoBinHo 1o mosnoxkenb cr. 66 KonBeHnuii mpo mpaBoBy [10-
MOMOrY i MPaBoOBi BiIHOCMHM Yy LUMBIJIBLHUX, CiMeHHUX Ta KPHMI-
HAJBHUX cnpaBax Bin 22 ciuns 1993 p., parudikoanoi 3akoHom
Ykpainu Bin 10 gucromana 1994 p. Ne 240/94-BP «Ilpo parudi-
kaunio KonBeHuii mpo npaBoBy 101MOMOry i NpaBoBi BiAHOCHHHU Y
LMBUIBHUX, CIMEHHUX Ta KPUMiHAJBHUX CIIPaBax», BUAaHa 0coda
He MOKe OyTH NPUTATHYTA 10 KPUMiHAJIBHOI BiANOBiIaJIbHOCTI 200
0yTH OKapaHa 3a 3JI04MH, BUMHEHHUI 10 il BUIAHHS, 32 AKMI 1 He
0yJ10 BUIAHO

Vxsana cninbnozo 3acioamna xoneeii cyoodie Cyooseoi naramu y
Kpuminanorux cnpasax Bepxoenoeo Cydy Yrpainu i Biticekosoi cyoo-
goi koneeii 6i0 31 aunua 2009 p. /| BBCY. — 2009. —Ne 11. — C. 16.

Binnosigno 10 4. 3 c1. 88 KK Ykpainu ocodu, 3acyn:keHi 3a Bu-
POKOM cyay 0e3 NpU3HAYeHHs NOKapaHHs a0o0 3BiJIbHeHi BiJ noka-
PaHHs YM TaKi, 0 BiA0yJu mMoKapaHHs 3a JisTHHSA, 3JJ0YMHHICTD i
KapaHiCTh SIKOT0 YCYHYTA 3aKOHOM, BU3HAIOTHCS TAKHUMHU, 10 He Ma-
OTh CyIUMOCTI. Y IIMX BUIAAKaX KBaJidikauisa aii 3a3HauyeHux ociod
32 03HAKOI MOBTOPHOCTi BUKJIIOYAETHCS

Yxsana roneeii cyodie Cydosoi naramu y KpUMIHATbHUX CNpABAX
Bepxosnozo Cydy Vipainu 6io 5 aromoeo 2009 p. // BBCY. — 2010.
—-Me 1. —C. 28-29.
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11. 36ipku nocmanoe Ilnenymy Bepxosenozo Cyoy Ykpainu ma ma-
mepianie cy0060i nNpAKmMuUKU 3 KPUMIHATbHUX CHPA8

CyneOHasi npakTuKa. YOuiicTBa, M3HACWIOBAHMS U JIPyrue mpe-
CTYIJICHHUS IPOTUB JMYHOCTH: COOPHUK Cyle0HbIX pelleHHuii 110 yro-
JoBHbIM AenaMm. — K.: ToBapuctso «3Hanus» Ykpainu, 1993. — 240 c.

IIpakTuka cyniB Ykpainu B KpuMiHAJIbHIX cnipaBax // broneTeHs 3a-
KOHOJIABCTBA 1 FOPUIIYHOI MpakTukn Ykpaiau. — K., 1993. — Ne 4, — 351 c.

Cyneonblie npurosopbl: [Ipaktuka BepxoBruoro Cyna YkpauHsbl.
— K.: FOpunkom, 1995. — 224 c.

IIpaktuka cyniB YkpaiHm y kKpuMmiHaiabHux crnpasax (1993
—1995) // BronereHb 3aKOHOIABCTBA 1 FOPUAMYHOI MPAKTUKU YKpaiHHU.
— K.: FOpiakom, 1996. — Ne 3. — 330 c.

Cyneonsblii mpeunenent (Heodpunaneueni): CymneOHas MpakTHKA
XapbKOBCKOIO PEruoHa Mo yrojoBHbIM aenaM. — X.:. W3n. Keunon,
1999. -272 c.

Pimennsi BepxoBnoro Cyny Ykpainu. — 1997. — 200 c.
Pimennsi BepxoBnoro Cyny Ykpainu. — 1998. — 160 c.
Pimennsi BepxoBnoro Cyny Ykpainu. — 1999. — 168 c.
Pimennsi BepxoBnoro Cyny Ykpainu. —2000. — 160 c.
Pimennsi BepxoBnoro Cyny Ykpainu. —2001. — 184 c.
Pimennsi BepxoBnoro Cyny Ykpainu. —2002. — 176 c.
Pimennsi BepxoBnoro Cyny Ykpainu. —2004. — 176 c.
Pimennst BepxoBHoro Cyny Ykpainu. — 2004. — Bum. 1(8). — 128 c.
Pimennst BepxoBuoro Cyny Ykpainu. — 2005. — Bur. 2(9). — 128 c.
Pimennst BepxoBrnoro Cyny Ykpainu. — 2005. — Bum. 1(10). — 128 c.
Pimennst BepxoBrnoro Cyny Ykpainu. — 2007. — Bum. 1(14). — 128 c.
Pimennst BepxoBunoro Cyny Ykpainu. — 2007. — Bum. 2(15). — 128 c.
Pimennst BepxoBrnoro Cyny Ykpainu. — 2008. — Bur. 1(16). — 128 c.
Pimennst BepxoBunoro Cyny Ykpainu. — 2008. — Bur. 2(17). — 128 c.
Pimennst BepxoBrnoro Cyny Ykpainu. — 2009. — Bum. 1(18). — 128 c.
Pimennst BepxoBrnoro Cyny Ykpainu. — 2009. — Bum. 2(19). — 128 c.
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IMocranosu Ilnenymy BepxoBHoro Cyny Ykpainu y KpuMiHa/Ib-
Hux cnpaax (1973-2004). Odiniitne Bunanns / 3a 3ar. pea. B.T. Ma-
nsapenka. — K., 2004. — 336 c.

IMocranosu Ilnenymy BepxoBnoro Cyny YkpaiHu B KpUMiHAJIb-
HuX crpaBax / 3a 3ar. pen. B.T. Mansapenka // bronerens 3akoHOIaBC-
TBa 1 POpuANYHOI mpakTuku Ykpainu. — K.: FOpiakom [aTep, 2004.
—Ne 12. -360 c.

IIpakTuka cyaiB Ykpainu 3 kpuMinaasuux cnpas (2001-2005) /
3a 3ar. pen. B.T. Manspenka, B.B. Crammuca; Yimangaui: B.B. Crammc,
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