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ABSTRACT 

 

Devin J. Christensen: The SEDS Conceptual Framework for Health Policy Justice 

(Under the direction of Jeff Spinner-Halev) 

 

 This dissertation suggests a conceptual framework for thinking about the justness of state 

health policy interventions.  Instituting health regulations always involves limiting individual 

freedom for the sake of improving health outcomes.  Both freedom and healthfulness are widely 

acknowledged to be foundational moral goods, but the state must often choose to protect one of 

these goods at the cost of the other.  For this reason, the regulatory decisions of the state rightly 

attract significant attention from political theorists, philosophers, public policymakers, and 

everyday citizens as eminent issues of justice.  However, despite near universal urgency to get 

health policy right, little consensus exists regarding the moral permissibility of discrete policy 

interventions.  Even authors who agree about the justifiability of particular policies frequently 

offer incompatible explanations for their views.  This dissertation seeks to intervene in these 

debates by offering a conceptual framework for comparing the plausibility of competing 

arguments about policy justice.  This framework includes four criteria for assessing moral 

arguments’ plausibility: 1) Soundness, which considers whether arguments’ conclusions validly 

follow from plausible premises; 2) Endorsement, which considers the goods that arguments 

propose to secure in exchange for restricting individual freedom; 3) Desert, which considers how 

well arguments prescribe regulatory protection and restraint according to suffering and 

responsibility, respectively; and 4) Speech, which considers how arguments as political speech 
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themselves support or undermine broader efforts to achieve justice in state policy.  After defining 

the elements of the SEDS framework, the bulk of the dissertation applies it to arguments in favor 

of two familiar health policy cases: laws requiring the use of motorcycle helmets, and laws 

requiring vaccination against tetanus.  These case studies show that more sustained theoretical 

reflection on our justifying arguments is warranted: political theorists, empirical social scientists, 

and policymakers routinely invoke justifications for state policy that fail to reflect basic and 

noncontroversial assumptions about justice and rhetoric.  By identifying the strengths of 

arguments for common health policy interventions, the SEDS framework improves our thinking 

about how to balance the goods of health and freedom and gestures toward actionable ways we 

might achieve more just health policies.  
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PREFACE 

 

During the time it took me to complete this dissertation, my family experienced many 

health crises. 

In 2019, while I was writing the chapters on motorcycle helmet mandates, my cousin 

James died in an unhelmeted motorcycling accident.  He was 26 years old. 

In 2020, my daughter Evelyn was born in Chapel Hill, North Carolina.  At the time, I was 

supporting my family on only my graduate stipend, which made us eligible for financial 

assistance from UNC Hospitals.  I spend dozens of hours over about six months collecting 

paperwork to demonstrate our financial situation, and while our application was still under 

review, a different administrative unit in the hospital sent our account to collections and wrote it 

off as bad debt.  My North Carolina state income tax returns are still being garnished. 

In 2021, my younger brother went to the hospital for chest pain and difficulty breathing.  

Later that afternoon, he came home with no treatment or diagnosis and a bill for a little over 

$10.50 per minute.  In total, he paid $1,200 out-of-pocket for the doctors to tell him they didn’t 

see anything wrong.  He had insurance. 

Also in 2021, I loaded my mom and dad in the car and raced them to the emergency room 

for my dad’s sudden-onset shortness of breath and chest pain.  He spent most of the afternoon in 

the ER and was discharged that evening after receiving no inpatient or outpatient treatment, no 

surgery, no anesthetics, and no diagnosis.  The hospital provider billed more than $8,000 for his 

stay.  His insurance company negotiated this bill down by more than half but only paid $1,000, 
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leaving him with an out-of-pocket expense of $2,169.98 and not one iota of information about 

what he had experienced or whether it would happen again. 

In 2022, as I was finishing up the final chapters of the dissertation, my Uncle Todd, my 

youngest uncle and my mom’s baby brother, died unexpectedly.  He had been home extremely ill 

with chest pain, nausea, and difficulty breathing for most of a day, but he decided to stay home 

until his condition worsened.  By 2:00 in the morning it had done just that, and he finally arrived 

at the hospital just in time to die on the table in front of his wife and eldest son.   

We suspect my uncle Todd died from covid-19 (for which he posthumously tested 

positive), but we may never know for certain.  My Aunt Amy has not yet shared the death 

certificate with anyone in my family, and she threatened to sue the hospital if they wrote covid-

19 on it.  She is certain that covid-19 is a hoax and that the hospital will receive a monetary 

award from the Biden administration for each patient they declare to have died from the virus.  

Much of my family on that side shares these beliefs and, unsurprisingly, they have consequently 

shared covid with one another—multiple times.  None of them has any respect for my knowledge 

on vaccine safety.  This political and intellectual rejection, combined with the brute danger of 

bringing my unvaccinated child into a house full of disease vectors (at the time of writing, the 

FDA has not approved a vaccine for children under 6), has made it difficult for me to decide 

when and how frequently to visit my grandmother, so she can see my wife and child in the time 

she has left. 

My negative experiences with American healthcare institutions are microscopic 

reflections of massive systemic failure.  The United States has among the worst health outcomes 

of any developed nation: among 38 OECD member nations, we rank first on health care 

expenditures per capita (2019) and 4th on government healthcare expenditures as a percent of 



viii 

GDP (2019) but 33rd on infant mortality (2020), 35th on maternal mortality (2017), 32nd on 

suicide (2019), and 32nd on life expectancy at birth (2020) (The World Bank, 2022).  Over the 

past two years, these preexisting dysfunctions have been joined by a growing level of medical 

skepticism and vaccine rejection thanks to the politicization of covid-19 and its treatments, and 

this trend promises to get worse before it gets better.  Americans as a group pay more for their 

healthcare, receive fewer and worse health services, and die more frequently than their peers in 

almost every other wealthy nation on Earth, and none of these regrettable facts is likely to 

change anytime soon. 

Health policy actions undertaken (or not) by the state are a primary contributing factor in 

producing and sustaining the poor condition of our healthcare system.1  In fact, health and safety 

laws form perhaps the single most important point of contact between individuals and their state: 

without our even knowing that most health and safety regulations exist—much less what they 

regulate—these laws affect our economic freedom, bodily autonomy, individual liberty of action, 

and the very social apparatus that partially determines which and how many of us survive our 

day-to-day lives with how much suffering.  The failure of these invasive regulations to prevent 

injury and deliver care to those who need it is not taken seriously enough as an urgent moral 

philosophical dilemma.   

What makes health policy justice so challenging to achieve is the fact that it is not easy to 

see what justice demands we do about regulatory failure, even if it is easy to see that our present 

institutions are failing.  The reason for this is twofold.  First, health and safety regulations always 

interfere with other important types of individual liberty, so choosing when and how to legislate 

 
1 In this sentence and throughout the entire project, I imagine “health policy action” in a capacious sense, where 

government interventions in service of improving health outcomes may target the health insurance and healthcare 

marketplaces, impose restrictive personal-safety regulations on individuals and/or corporations, or something else. 
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is always a complex matter of balancing plural goods against one another.  A helmet may or may 

not have saved my cousin James’s life, but a helmet mandate absolutely would have restricted 

his liberty.  Notwithstanding whatever else I might think about the justness of helmet mandates, I 

am not comfortable speaking for James that he would’ve preferred there be a mandate. 

Second, the morally best action must at least be a possible action, which means that 

clinical political theory (to borrow a term from Wiens, 2012) must attend to the likelihood that a 

policy recommendation will be adopted in the current sociopolitical climate and deliver 

improved outcomes after it is adopted.  I can say with almost complete certainty that my Uncle 

Todd would be alive right now if he had received a covid vaccine.  However, I can say with 

equal certainty that no universal covid-19 vaccine mandate could possibly be enforced in the 

current political climate, and even if one were, many of my relatives would obtain exemptions 

and/or proudly flaunt the fact that they were noncompliant.  I don’t know what the most just 

action is for a state dealing with such obstinate counter-evidential vaccine beliefs, but I do know 

that mandating a vaccine, insofar as it would be impossible to achieve in practice, cannot be 

required in theory. 

My grappling with questions such as these has culminated in the present project.  It offers 

one possible approach for adjudicating questions of health and safety policy justice.  It does not 

offer profound insights into the metaphysics of morality, nor does it propose any novel methods 

for empirical policy investigation.  I don’t think we need these.  In short, what I think we need is 

to take more seriously health policy design as a subject for serious moral philosophical 

reflection, and I argue that this reflection is best supported by a return to the basics. 

Throughout the dissertation, I describe what I think these basics are, and I use several 

case study arguments to show that a return to the basics improves our theoretical grip on policy 
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justice and generates actionable insights on how to render our extant policies more just.  I show 

that many of the most familiar ways we think about justice fail to withstand sustained theoretical 

scrutiny.  Most importantly, however, if someone were to demonstrate, on my own argument, 

that I was wrong in all of the case-specific conclusions I offer in the text, I would gladly change 

my mind, feeling all the wealthier for having learned something.  The approach I espouse here 

encourages comfort with uncertainty and open-mindedness to what the data have to say, which, I 

believe, is the most valuable contribution of my work to our theoretical study of health policy 

justice. 
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CHAPTER 1: INTRODUCTION 

 

 

Instituting health regulations always involves limiting individual freedom for the sake of 

improving health outcomes.  Both freedom and healthfulness are widely acknowledged to be 

foundational moral goods, but the state must often choose to protect one of these goods at the 

cost of the other.  Furthermore, the state cannot recuse itself from its role in establishing social 

and institutional environments which partly determine which and how many of its citizens 

survive their day-to-day life and with how much suffering.  For these reasons, the regulatory 

decisions of the state should attract attention from political theorists, philosophers, public 

policymakers, and everyday citizens as eminent issues of justice.   

However, despite near universal urgency to get health policy right, little consensus exists 

regarding the moral permissibility of discrete policy interventions.  Even authors who agree 

about the justifiability of particular policies frequently offer incompatible explanations for their 

views.  This dissertation seeks to intervene in these debates by offering a conceptual framework 

for thinking about health policy justice in the morally messy, lived-in world we occupy.   

The central argument of the text is that we—as persons, policymakers, and political 

philosophers—can improve our thinking about the justness of health policies by returning to the 

basics.  We do not have an independently verifiable mechanism for uncontroversially detecting 

policy justice.  All we have are arguments: collections of presumptions about justice that, when 

combined with empirical data about how policies behave in the real world, yield moral 

prescriptions regarding the permissibility or nonpermissibility of discrete state policy 
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interventions.  All we need, I argue, is a framework for working through instances when these 

arguments disagree with one another, which is almost always. 

Policy design and assessment is complicated by incomplete empirical information, plural 

and conflicting values, special interests, and personal bias.  To understand the moral implications 

of state health interventions requires the cooperation of many types of expertise, including moral 

philosophy, political science, economics, medicine, public health, law, and others.  Much of the 

time, these complexities cause our justifying arguments to fall into error, sometimes to such an 

extent that they no longer reflect even our most basic assumptions about morality and rhetoric.  

When arguments fail in this way, we have no reason to trust their moral conclusions, at least not 

for the reasons they propose.  Therefore, there exists a real opportunity to improve our thinking 

about justice by organizing these basic assumptions into a conceptual framework that brings 

them to the forefront of our moral thinking about health policy.   

This dissertation seizes this opportunity by offering one such conceptual framework, 

acronymically titled SEDS.  The SEDS framework includes four criteria for assessing an 

argument’s plausibility: 1) Soundness, which considers whether arguments’ conclusions validly 

follow from plausible premises; 2) Endorsement, which considers the goods that arguments 

propose to secure in exchange for restricting individual freedom; 3) Desert, which considers how 

well arguments prescribe regulatory protection and restraint according to suffering and 

responsibility, respectively; and 4) Speech, which considers how arguments as political speech 

themselves support or undermine broader efforts to achieve social justice.  Together, the SEDS 

framework illuminates which of our arguments about health policy are plausible and which are 

not.  The ability to avoid implausible arguments significantly improves our ability to recognize 



3 

when policies are morally permissible and generates actionable policy design guidance over how 

to make our policies more just. 

The main finding of the dissertation is that the SEDS framework can deliver significant 

improvements in our thinking about policy justice, even while leaving some important questions 

open for further investigation.  In particular, the findings reveal that many conventional 

arguments about health policy justice broadly endorsed by citizens,2 policymakers, and political 

philosophers fail to reflect our basic assumptions about morality in profound ways.  By 

illuminating these shortcomings, the dissertation demonstrates which of our arguments are most 

likely to reach correct conclusions about policy justice, and in doing so, it also gestures toward 

actionable ways we might achieve more just health policies.  

The dissertation’s five substantive chapters contribute to this central argument in two 

main ways.  Chapter Two lays out the SEDS conceptual framework, drawing upon beliefs about 

justice and rhetoric over which I assume widespread agreement.  This chapter surveys relevant 

literatures to clarify and systematize what we already think about the moral permissibility of 

health policy interventions, thereby bringing these beliefs to the forefront of thinking about the 

many arguments one might propose both for and against such policies.  The main argument of 

the dissertation is that a conceptual framework will improve our thinking about health policy 

justice, and Chapter Two contributes to this argument by offering such a framework. 

Chapters Three through Six contribute to the central argument of the dissertation by 

demonstrating how a conceptual framework improves our thinking about current health policy 

 
2 I use the term “citizens” throughout the text in the expansive sense of referring to persons who have some 

reasonable basis upon which to make moral claims about the state.  This term includes domestic citizens in the 

technical sense and resident non-citizens, and it may in some cases also refer to non-resident citizens and non-

citizens.  Broadly construed, I take for granted that justice extends to the relationship between states and a broader 

population of individuals than those typically granted de jure political rights, but the case studies in this text will 

primarily engage policies that impact those who live within the state’s geographical boundaries. 
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justice debates.  We learn about the justness of health policies through argumentation.  The only 

way we come to believe a health policy intervention is just is by arguing that it is so.  There is no 

noncontroversial or uncontentious way to establish the justness of health policies.  However, our 

arguments about these policies are multifarious and incompatible with one another, which means 

that before we can reach confident conclusions about the moral permissibility of policies, we 

must first confidently decide which justifying arguments to follow.  Chapters Three through Six 

use case study examples to show that the SEDS conceptual framework is one philosophical tool 

by which to accomplish this preliminary task. 

To best show how the SEDS conceptual framework is useful for resolving philosophical 

disputes about health policy justice, the case studies are organized in pairs.  Chapters Three and 

Four investigate motorcycle helmet mandates and justifying arguments which are frequently 

brought to bear on these cases.  Taken together, these chapters support the dissertation’s central 

argument by demonstrating both 1) how our justifying arguments frequently are in tension with 

one another, even when they offer the same specific policy recommendations, and 2) that the 

SEDS conceptual framework provides definite reasons to prefer one of these arguments over the 

other as a guide to the justness of health policies.  Chapters Five and Six take a similar form with 

respect to arguments justifying tetanus vaccine mandates.  Taken together, the four case study 

chapters contribute to the central argument of the dissertation by offering support for the claim 

that the SEDS conceptual framework improves our thinking about real policy dilemmas and 

delivers both theoretical and practical insights about how to achieve justice in health policy. 

Underlying Assumptions 

It is useful at the outset to clearly state the assumptions that underly my formulation of 

the SEDS conceptual framework.  I take for granted widespread agreement on five key 
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conceptual issues.  First, I assume value pluralism, which is to say that I assume there exist 

multiple kinds of moral values which are not reducible to one another.  Second, I assume that 

moral arguments are liable to syllogistic scrutiny: if an argument about justice is a bad argument 

in the sense that its conclusions do not follow from plausible premises, then it is also a bad 

argument about justice.  Third, I presume—barring evidence to the contrary—that individuals 

are generally better informed about and more reliably motivated to secure their own wellbeing 

than others.  Note well that this is not to claim that individuals are in fact correct in their 

estimations of their own wellbeing; perhaps nowhere more so than in healthcare is this claim 

false.  Rather, the issue I take for granted is that the burden of proof to demonstrate that others 

are mistaken about their wellbeing falls upon us, not on them.  Fourth, I assume that it is 

preferable for policy interventions, which always restrict freedom, to restrict the freedom of 

individuals who harm others while protecting the interests of those who suffer from such harms.  

Fifth, I assume that our public utterances about justice themselves matter as an issue of justice: 

how we talk about justice has implications that support or undermine our efforts to create a more 

just social reality and future.   

It is worth emphasizing that I take these five assumptions to be noncontroversial in the 

sense that there is widespread agreement about them in principle.  For example, I take for 

granted that most people agree that the state should intervene to prevent individuals from 

harming other people.  In taking this claim for granted, however, I do not propose that it will 

always be obvious who are the victims and who are the victimizers.  On the contrary, I argue that 

asking who are the victims and who are the victimizers is precisely the investigation we should 

be undertaking when considering policy justice.  In this way, a conceptual framework that 

explicitly asks whom an argument identifies as the victims, and invites us to consider how 



6 

empirical data support this identification, improves our moral thinking not by resolving all moral 

and empirical questions in advance, but by guiding us toward the questions we should be asking. 

Before embarking on a more thoroughgoing discussion of how the SEDS framework 

encapsulates these five assumptions, it is useful to first clarify the nature of the problem inherent 

to designing just health policies.  To this end, the next section begins with a hypothetical 

example that activates several intuitions about healthcare decision-making under unavoidable 

conditions of uncertainty.  The purpose of this example is to vividly identify the difficulty of 

enacting just policies, given that the state can neither precisely know the outcomes of its actions 

in advance, nor avoid participating in the construction of risk environments3 within which 

citizens live and die.  The example is meant to show that it is not clear what we should do, and it 

cannot be clear what we should do.  Nevertheless, we must do something, and inaction counts as 

something.  The goal in presenting this hypothetical example is to illustrate why it is so difficult 

to enact morally preferable health policies.  Note well, however, that the hypothetical says 

nothing about how one might answer this challenge. 

After gaining clarity over the problem this project attempts to address, Chapter Two lays 

out the SEDS conceptual framework.  I describe what basic assumptions each criterion 

encapsulates, and I explain how these basic assumptions are compatible with a wide range of 

moral and philosophical preconceptions.  While laying out the SEDS framework, I also gesture 

toward the ways that this tool can improve our thinking about health policy justice in the context 

of specific policies.  The rest of the dissertation substantiates these gestures with detailed 

 
3 “Risk environment” refers to physical, social, and institutional contexts described in terms of the level of (physical) 

danger by individuals within those contexts encounter.  For example, the commute to work is a “risk environment,” 

which might be characterized by a comparatively dangerous morning commute in heavy traffic.  Similarly, macro-

level socio-political institutions which control access to healthcare create “risk environments” within which citizens 

face more or less physical danger as a result of their need to delay or forego medical treatment for reasons related to 

institutional design. 
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explorations of four case study arguments, two defending motorcycle helmet mandates, and two 

defending expanded vaccine mandates against tetanus.  

Understanding the Problem 

Imagine you’re at home, enjoying some long-overdue time with your family, who these 

days get the chance to come together only once a year, if that.  After some lively conversation 

and story-telling about the past year, your parents stand up to start plating the food, while other 

adults wrangle their children and head toward their seats. 

Suddenly, the expression on your father’s face changes from a smile to a frown.  He stops 

walking, bends slightly at the waist, and drops the basket of rolls he was carrying, which scatter 

across the dining room floor.  He clutches at his chest and staggers toward a nearby doorframe to 

steady himself. 

You and your mother rush to your father’s side.  He’s wincing and still clutching at his 

shirt pocket, quietly groaning in pain.  Your mother looks at you and says, “I think he’s having a 

heart attack, call the ambulance!”  No sooner than the words have left her lips, your father pulls 

his hand from the doorframe and gestures otherwise.  Between short, quick breaths he manages 

to squeak, “Nono, I’m fine—just a twisted pocket in my lungs.  It’ll go away in a second.” 

As seconds turn to minutes, your mother’s pleading becomes more desperate.  Your 

father’s recent bloodwork tests showed high cholesterol, she says.  And he hasn’t been getting 

very much exercise since the weather turned cold.  And he’s never doubled over in pain from a 

“twisted lung pocket” before.  “What even is a twisted lung pocket?  You’re making that up 

because you don’t want to pay for an ambulance.” 

The urgency in your father’s insistence that he’s fine keeps pace with your mother’s 

desperation. “You’re damned right I don’t want to pay for an ambulance!”  He points out that his 
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cholesterol has been the same for the past twenty years, and he still takes the dog on walks, even 

if he isn’t going fishing and golfing as much.  He says that this sort of thing happens once or 

twice a year, and that it always goes away right after he feels a slight “pop” in his chest when he 

inhales, like there’s a blockage or something in his lungs that eventually sorts itself out.   

He adds, looking you in the eye, that his retirement insurance benefits don’t kick in until 

after the new year.  “An ambulance is gonna cost thousands, and all they’re gonna do when I get 

there is charge us another ten grand just to run tests and tell me I’m fine.” 

Everyone is looking to you for guidance.  Should you listen to Mom and call the 

ambulance?  Should you listen to Dad and just wait it out?  In a perfect world, it is better to be 

safe than sorry: there’s no un-ringing the bell if your dad really is having a heart attack and he 

doesn’t seek treatment.  Sadly, he’s right about the costs.  Without insurance in the United States, 

going to the hospital might cost your parents their house, even if there’s nothing wrong with him. 

The risks of choosing wrongly are obvious.  If it’s nothing and you call the ambulance, 

family night will be unnecessarily ruined, and you risk plunging your parents into financial ruin 

(and yourself, to the extent that you would help support them).  If it is a heart attack, not calling 

the ambulance dramatically increases the likelihood the attack will be fatal.   

The problem is that you don’t know whether this is something you should take seriously 

or not.  Two people that you trust are giving you opposite advice, and you have good reasons to 

think that they each believe what they’re telling you.  They’ve both given you sage advice in the 

past, and you trust their insights on many topics.  However, you have no guarantee that either of 

them is right about this topic, and both have been wrong about things in the past.  All you know 

is that, in this case, at least one of them has to be wrong.  It could be a heart attack, or it could be 
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a twisted lung (whatever that means), or it could be that one of the tortilla chips Dad snuck in the 

kitchen went down sideways.  But it absolutely cannot be a heart attack and not a heart attack. 

If we assume for the sake of argument that nobody else can make this decision except 

you, you’re stuck making the choice of whether to call the ambulance under conditions of 

uncertainty.  There is no way to absolve yourself from choosing while you gather more 

information.  If you pull out your phone to call the local hospital’s nurse triage line or do your 

own research on the common symptoms of heart attacks, then by necessity you are not pulling 

your phone out to call 911 (at least not with the same haste as if you had chosen differently).   

Of course, this situation glosses over the hundred other directions you might be pulled.  

Your sister-in-law recommends having Dad chew a couple of aspirin.  Your cousin tries to get 

your attention so he can tell you about precordial catch syndrome.  Your brother promises he’s 

good to drive Dad to the hospital, even though he’s had a couple drinks.  Your uncle assures 

everyone that he knows a guy in finance at the hospital who can get your father a “great deal” on 

treatment costs.  Even with an arbitrary number of more or less promising options on the table, 

the point is that it takes time to parse these options—to evaluate the reliability of their sources 

and to estimate their risks and rewards—and spending time doing that parsing means you aren’t 

spending time mobilizing healthcare resources to respond to your father’s apparent health 

emergency.  Regardless of whatever else you might do in the meantime, your options with 

respect to the threat of heart attack are either 1) call the ambulance now or 2) not call the 

ambulance now, and you have to pick one of these options without ever being certain about the 

true nature of the problem. 

In more philosophical terms, the question of whether or not to call the ambulance is 

fundamentally an epistemic dilemma.  There is no confusion about the consequences of your 
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actions one way or another, and the choice of what to do would be simple if only you knew what 

was actually the matter with your father.4  Confusion inheres in how to achieve a preferable 

outcome without knowing in advance what Dad’s health in fact requires.  The problem is that 

you don’t have the luxury of unlimited time to consider what to do.  You have to choose whether 

or not to call the ambulance now.  

Another way to think about this dilemma is to consider your parents’ arguments for and 

against calling the ambulance.  If your mother’s argument is right, then you should call 911.  If 

your father’s argument is right, then you shouldn’t.  The problem is that you don’t know which 

of them is right.  You have historical reasons to think that they are both more or less reliable in 

giving health advice, but the nature of the current predicament is such that one of them must be 

mistaken.  You just don’t know which.  Thus, the puzzle you face is an epistemic one of deciding 

which argument to follow, given that you know at least one argument is false and you have no 

way of discerning with certainty which one.   

The best you’re going to do when deciding whether to call the ambulance will always be 

worse than what you’d really like, because you’d always prefer to act according to correct 

information about what your father needs.  Barring that, the most you can hope for is to 

minimize your uncertainty about what decision is the correct one, which you can do by 

considering which argument—your mother’s, your father’s, or someone else’s—seems most 

plausible at the time and in light of any other pertinent information you might have.  In other 

words, your best response under the circumstances is to choose the best argument and then act 

 
4 I’m assuming that the “simple choice” is to call the ambulance if he’s having a heart attack and not call the 

ambulance otherwise.  I set aside the sad reality that, for many families at the time of writing, it may be all-things-

considered-preferrable for an aged parent to die without treatment than to seek medical care in the United States 

without insurance. 
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upon it.  This in no way guarantees that your final decision will be the ideal one, but it is the 

most defensible way to respond to your father’s apparent emergency under inescapable 

conditions of uncertainty and urgency. 

Justice and health policy 

The puzzle you face at the family dinner is analogous to the puzzle of designing health 

policies that make our world a more just place.  All public health laws restrict individual liberty 

for the sake of preferable health outcomes and other goods that attend to enhanced public health.5  

The obvious moral question to ask of these policies is whether, from the perspective of justice, 

the benefits delivered by such laws outweigh the liberties they restrict.6 

Interested parties (including policymakers, citizens, and political philosophers) disagree 

about this question all the time.  For every public policy intervention, some will argue that justice 

requires the state to intervene, while others will argue that justice forbids it.  On the assumption 

that the same policy cannot be just and unjust at the same time,7 the fact that these arguments 

contradict one another implies that at least one of them must be mistaken. 

Additionally, in the same way that there exists no causally neutral non-option at the 

family's ill-fated dinner party, the state strictly cannot avoid participating in the construction 

 
5 When I talk about “law,” I mean exercises of the state’s coercive apparatus which identify disallowed behaviors 

(by persons and non-person legal entities) and prescribe punishments for those behaviors.  Laws in this sense are the 

primary way in which the state interacts with its citizens (again, in the expansive sense of including both de jure 

citizens and resident non-citizens, as well perhaps as non-resident citizens and non-resident non-citizens), and this 

interaction is essentially a liberty-reducing one, insofar as individuals were free to perform illegal actions without 

formal consequences in absence of the law. 

6 I sidestep for now precisely what I mean by “outweigh”. 

7 By this, I don’t mean that moral considerations cannot weigh for and against a single policy at the same time.  

Rather, by a policy “being just,” I mean that it is morally permissible once this counterbalancing act has concluded.  

In this sense, and on the assumption that this counterbalancing act is determinate (even if unknown), a policy cannot 

be both just and unjust at the same time. 
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and/or maintenance the risk environment within which citizens live and die (Thaler & Sunstein, 

2009).  In the case of safety regulations, if the state opts not to intervene, all citizens will be 

freer, and a higher proportion of citizens will die of preventable injury.  Conversely, if the state 

opts to impose some health and safety regulations, some citizens will find it more difficult or 

expensive to engage in behaviors they enjoy, and a smaller proportion of citizens will die of 

preventable injury.  Of course, there are many ways in which the state might intervene, and 

choosing from among these possibilities is morally significant.  Nevertheless, in simplest terms, 

the universe of options excludes nonparticipation: every action the state could possibly take will 

have implications on citizens’ risk environments. 

Our only recourse in the endeavor to institute more just policies in the here-and-now is to 

choose whether or not to intervene and, if so, how.  In practice, we make and defend this choice 

by invoking moral arguments.  For many of us, arguments about justice are like old friends.  One 

reminds us that people sometimes make dumb decisions that even they don’t like, and the state 

can and should help by nudging them in the right direction.  Another insists that it’s not the 

state’s job to coddle us: the state’s main job is to prevent citizens from hurting one another, and 

individual liberty should only be restrained in the name of preventing people from violating 

others’ rights.  A third prefers to think of the state as a tool we use to resolve collective action 

problems, and that more people would support enhanced regulation if only they were better 

educated on the ways state intervention can enhance economic efficiency.   

Just like real friends, and just like your mother and father at the family dinner, all of these 

arguments lay claim to credibility on the grounds that they have offered keen insights on many 

problems in the past.  However, we’ve also known these friends to be liable to err, and because 

they generate mutually exclusive prescriptions to discrete policy controversies, at most one of 
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them can be correct.  Unfortunately, because we lack any other way to learn about policy justice 

except through these arguments, we cannot discern which of these arguments is definitely 

correct, even if we can identify some that are definitely incorrect.   

The best we can practically do to enact more just policies is to first minimize our 

uncertainty about which argument is most likely to reveal true information about justice (within 

some particular policy context) and, second, to follow that argument to its prescriptive 

conclusions.  We’re never going to know, at least not with perfect certainty, what justice requires 

or how perfectly just institutions might look in a hypothetical ideal state.  Nevertheless, we can 

devise ways to minimize our uncertainty about the justness of particular policy cases, and a 

fruitful place to start is by looking at our justifying arguments for these policies as primary units 

of philosophical analysis.  Many popular arguments about well-known health policy issues are 

quite bad, which means we can improve our thinking about justice by simply improving or 

discarding these arguments.  All we need is a way to distinguish between better and worse 

justifying arguments, which is what the SEDS conceptual framework is designed to do.  

Of course, there is no guarantee that by using the SEDS framework we will reach 

conclusions about justice which are in fact correct.8  We cannot even be certain that the most 

plausible justification for any particular policy lies within the set of arguments known to us.  Far 

from suggesting that SEDS will always yield true knowledge about the nature of justice (or even 

that it will always reach determinate conclusions), I merely propose this way of assessing moral 

arguments as another tool in our philosophical repertoire—a tool for making the best decisions 

 
8 In this paragraph, by “correct,” I mean that the SEDS framework cannot promise that the moral beliefs we adopt as 

a consequence of choosing which justifying argument to follow will reflect objective “truth” about morality, 

whatever that might mean.  In other words, the framework cannot promise that we will never arrive at policy 

prescriptions which run counter to the requirements of justice. 
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we can with the imperfect and incomplete information we have about justice, the world, and 

ourselves. 
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CHAPTER 2: THE SEDS CONCEPTUAL FRAMEWORK 

 

Introduction 

The primary way we discern the moral permissibility of state policies is through moral 

argumentation, and many of our arguments get these matters partially or wholly wrong.  

Consequently, one primary challenge with which students of health policy justice must reckon is 

finding a way to differentiate between arguments that offer plausible accounts of justice and 

those which do not.  However, because policy design is a complex issue that brings to bear many 

different types of data and expertise, it is rarely possible to straightforwardly compare opposed 

justifying arguments on their own terms.  Even arguments which reach the same moral 

conclusions about the same policy interventions rarely deploy a shared set of moral or empirical 

concepts, resulting in their frequently talking past one another.  What is required is a conceptual 

framework that can organize these disparate arguments according to how plausibly they offer 

insights about health policy justice, and this framework must exist at a higher level of abstraction 

than the arguments themselves. 

The conceptual framework I propose for this purpose starts from the basics.  Because we 

seek greater agreement about policy justice, the way we judge competing moral arguments 

should seek to minimize controversy, not multiply it.  Despite room for vigorous moral and 

empirical debate regarding almost every imaginable state policy, there are a few ideas about 

which there is widespread agreement: 

• The moral stakes of health policy design include plural moral values which are not 

reducible to one another, including health and liberty.   
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• We cannot be confident in the conclusions of unsound or invalid arguments, at least not 

for the reasons they propose.   

• Our starting presumption should be that individuals are generally well-informed about 

and reliably motivated to secure their own wellbeing.   

• Victimhood matters as a moral issue, so state policies should aim, as far as possible, to 

prevent victimization and protect victims.   

• The tone and content of public deliberation can make it harder or easier to achieve 

morally preferable outcomes, both in policy design and in other parts of life. 

In this chapter, I organize these basic assumptions into a conceptual framework that we—

political philosophers, public policymakers, and everyday citizens—can use to clarify our 

thinking about policy justice.  The SEDS framework includes four criteria according to which 

justifying arguments can be judged and compared, allowing us to see more clearly which 

arguments offer more plausible accounts of policy justice and for which reasons. 

Scope 

It is worth emphasizing that the SEDS framework seeks to assess arguments as the 

primary unit of philosophical analysis, not policies.  Admittedly, these are related: we use 

arguments to learn about the justness of policies.  However, as a conceptual investigation, we can 

and should differentiate between examining the fitness of policy arguments as arguments and 

examining the justness of policies as policies.  For example, one reason an argument might fail is 

because its conclusion doesn’t follow from its premises.  A health policy, on the other hand, 

cannot fail for this reason.  A policy may be impermissible because it produces worse health 

outcomes, costs too much to administer, exacerbates distributional welfare issues, or many other 
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problems, but it is a category mistake to criticize actions according to the standards by which we 

criticize arguments.9 

When exercising the SEDS framework, I will frequently use information about policy 

consequences as relevant empirical data for judging the fitness of justifying arguments.  

However, an argument failing to account for these data as a moral account does not necessarily 

mean the policy it proposes is unjust.  And, although we can obtain invaluable insights into 

actionable ways to improve the justness of health policies by recognizing how our arguments 

fail, it is worth emphasizing that my goal in the dissertation is not to defend or denounce any of 

the health policies I use as examples.  There is a difference (albeit one that it sometimes difficult 

to see) between arguing that a policy is unjust and arguing that a justifying argument for a policy 

is bad.  Throughout this dissertation, I remain focused on the latter. 

Literature review 

This focus on arguments, which occupy an intermediate level of theoretical abstraction, is 

one of the key features of my work that differentiates it from previous scholarship on health 

policy justice.  There is an enormous and growing literature on health policy justice and 

justifications that spans disparate fields of study, including philosophy, political theory, and 

public policy but also law, medical ethics, and health policy management.  One major branch of 

this literature addresses higher-order questions about why health matters morally (Faden et al., 

2020).  Norman Daniels argues that the attainment of a minimum level of healthfulness is 

necessary for citizens to access opportunities to live their lives as they wish: opportunities that 

are owed to them as a principle of liberal justice (Daniels, 2000; 2008).  Amartya Sen and 

 
9 Except to the extent that arguments are actions, which notion forms the basis for the Soundness criterion. 
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Martha Nussbaum propose an Aristotelian argument that the moral value of human life lies in 

our capacity to achieve certain types of functionings, and healthfulness is required as a critical 

input for this functional capacity (Nussbaum, 2011).  Madison Powers and Ruth Faden identify 

health as a core element of a decent human life that matters as an issue of justice because, like 

other such elements, it cannot be achieved except through the social cooperation of many 

individuals (Powers & Faden, 2019).  Jonathan Mann was among the first to suggest that humans 

may have a fundamental right to healthfulness, which renders it a matter of justice for the state to 

protect (Mann et al., 1994; Mann, 1996).  What brings these diverse accounts together is the 

central aim of demonstrating that we may rightly criticize the state on moral grounds for failing 

to achieve adequate health outcomes for citizens through its policy actions. 

Another branch of scholarship on health policy justice is dedicated to generating 

justifying arguments for specific forms or families of health policy intervention.  Because health 

policies frequently seek to prevent citizens from engaging in activities that endanger their health, 

health interventions are widely acknowledged to be paternalistic.  Consequently, much 

scholarship focuses on a comparatively narrow question of when paternalistic health policies are 

justifiable (Dworkin, 2005; Feinberg, 1986; Conly, 2012; Thaler & Sunstein, 2009).  However, 

many scholars in the so-called “liberal tradition” (Mack & Gaus, 2004; Brennan, 2017) greet 

paternalism with skepticism, either because they argue that state officials are insufficiently 

informed or motivated to secure improved individual health outcomes through policy 

intervention (Mill, 2008; Brennan, 2017) or because the state has no legitimate mandate to 

legislate on issues as personal as individual health (Brennan, 2017; Epstein, 2004; Quong, 2011; 

Anomaly, 2011; Gaus, 2010). 
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As a reaction to this widespread skepticism toward benevolent state paternalism, 

significant efforts have been made to justify health policy intervention non-paternalistically 

through appeals to the widespread negative consequences of poor health on others (De Marneffe, 

2006).  Many such arguments cite John Stuart Mill’s harm principle, which holds that the state 

may (only) limit individual liberty in cases where an individual harms someone else (Mill, 2008; 

Anomaly, 2009; Huster, 2015; Claassen, 2016; VanDeVeer, 1986; Mello & Studdert, 2014; 

Gostin, 2007; Gostin & Gostin, 2009).  Another literature, variously referred to as public reason 

or public justification, defends public health policies on the grounds they are authorized by 

citizens through their consent (Quong, 2011; Rawls, 1993; Gaus, 2010; Habermas, 1995; 

Macedo, 1990; Larmore, 2008; Eberle, 2002; Gautier, 1986; Benhabib, 2002).  This scholarship 

investigates questions related to what type of consent is required to justify state intervention 

(D’Agostino, 1996, Gaus, 1990; Stout, 2004; Klosko, 1993; Rawls, 2005; Gaus, 2010; Vallier, 

2014; Eberle, 2002; Bohman & Richardson, 2009; Hartley & Watson, 2009; Watson & Hartley, 

2018) and which citizens must render this consent (Williams, 1981; Gaus, 1996; Rawls, 1971; 

Gautier, 1986; Cherniak, 1986; Habermas, 1995; Vallier, 2014). 

Scholars in many empirical disciplines draw upon these concerns in their work on public 

health intervention.  All public health scholars agree that at least some forms of policy 

intervention to secure improved public health outcomes are justifiable.  And, although most of 

these researchers acknowledge that many public health interventions are inherently paternalistic 

(insofar as they seek to prevent citizens from making decisions against what the state estimates is 

in their own interests), they also acknowledge that arguments in favor of increased regulation 

tend to be more convincing (to regulators and the public) when they avoid appeals to benevolent 

paternalism (Mello & Studdert, 2014; Biegler & Johnson, 2015; Eastridge et al., 2006).  For this 



20 

reason, public health scholars routinely invoke the harm principle (Purdey & Seigel, 2012; 

Biegler & Johnson, 2015; Nolte et al., 2017; Mello & Studdert, 2014; Derrick & Faucher, 2009; 

Eltorai et al., 2016; Hundley et al., 2004; Gostin, 2007; Gostin & Gostin, 2009; Eastridge et al., 

2006), consent (Viscusi, 2008; Esperato et al., 2012), cost-effectiveness (Alvis et al., 2011; 

Romero Alonso et al., 2016; Tessema Memirie, 2019; Bowser et al., 2018; Balestra & Uttenberg, 

1993), or generic appeals to the moral value of improved public health outcomes (Blincoe et al., 

2002; Rey et al., 1979) as non-paternalistic grounds for supporting health policy intervention.   

What brings this immense body of scholarship on health policy justice together—and what 

differentiates it from my work—is that it seeks to offer arguments for or against particular policy 

interventions.   

This important philosophical and empirical work generates the discrete justifying 

arguments we need in order to understand the justness of health policy interventions.  However, 

because these justifications appeal to multifarious and incompatible moral goods and similarly 

incompatible accounts of what justifies state interference, it must necessarily be the case that 

some of these arguments get justice wrong.  Similarly, because these arguments disagree not 

only about policy justice but also about the very terms we should adopt to consider the morality 

of health policies, it is often impossible to adjudicate between their disagreements by bringing 

the arguments into direct conversation with one another.  What we need is a common set of 

criteria for determining which justifying arguments are superior, and justifying arguments 

themselves are insufficiently abstracted from specific policy contexts to recommend such 

criteria. 

The SEDS conceptual framework occupies an intermediate level of theoretical 

abstraction between these two branches of scholarship.  I do not engage with higher-order 



21 

questions about whether and why healthfulness matters morally; I simply take for granted that it 

does.  I intervene in conversations about lower-order questions, such as when state paternalism is 

permissible or which policies are just, by approaching from above (i.e.: from a higher level of 

theoretical abstraction): what we need right now is to sort through the arguments we already 

have about discrete policy issues, not generate more.   

In this regard, the dissertation can be classed within a comparatively narrow scholarship 

on the types of criteria we should use to judge the plausibility of moral arguments about state 

policy intervention.  One influential thinker in this scholarship is David Wiens (2012), who 

maintains that justifying arguments must demonstrate the feasibility of their policy proposals if 

we are to have any confidence in their moral prescriptions.  More specifically, Wiens challenges 

clinical political theorists (a term he uses to refer to scholars offering specific justice-enhancing 

policy recommendations) to investigate the causal mechanisms that yield the status quo and 

explain how their preferred policy interventions will interact with these causal mechanisms to 

lead to enhanced justice.  I find Wiens persuasive because the morally preferable action must 

always at least be a possible action, and justifications which fail to demonstrate the feasibility of 

their recommendations thereby fail to demonstrate that their preferred policy outcomes are 

possible.  Inspiration from Wiens is most clearly present in the Soundness criterion. 

Katie Attwell and Mark Navin (Attwell & Navin, 2019; Navin & Attwell, 2019) also 

contribute to the scholarship on how to judge justifying arguments.  Their excellent work 

reminds students of health policy justice that “health policy” is not a monolithic type of state 

action.  Public health interventions come in a dizzying array of shapes and sizes that affect 

different moral values in different ways.  For this reason, not all policies are amenable to the 

same forms of justifying argumentation.  When philosophers propose to explain why health 
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policies are just, therefore, they must be precise about what forms of intervention they believe 

are permissible.  However, as Attwell and Navin convincingly argue, philosophers rarely engage 

closely enough with the legal or empirical literature to even make clear what type of policies 

they propose, which critically undercuts the persuasiveness of their moral findings.  Inspiration 

from Attwell & Navin animates much of my thinking throughout the dissertation, but it is most 

explicitly represented in the Soundness, Endorsement, and Desert criteria. 

Finally, scholarly work that takes seriously the ways in which our public utterances have 

morally important social consequences forms another branch of the literature on how to judge 

justifying arguments.  Some of this work can be found in more theoretical disciplines, most 

notably race and gender studies (Matsuda et al., 1993; Gay, 1999; Kapusta, 2016).  In particular, 

scholarship by Catherine MacKinnon (1993) and Judith Butler (1997) draws our attention to the 

ways that public utterances (which includes justifying arguments themselves, especially to the 

extent these are publicly promulgated as excuses for controversial state policies) can be harmful 

to those who hear them and are therefore liable to moral criticism.  Similar ideas appear in the 

diverse scholarship on authoritarianism (Kitschelt & McGann, 1997; Tsfati & Cohen, 2005; 

Ward et al., 2016; Christensen et al., 2021) and democratic justice (Feinberg, 1965; Sunstein, 

1996; Sampsell-Jones, 2003; Christensen, 2021).   

Both of these literatures explore how certain public speech patterns, especially those 

aimed at justifying controversial state policy interventions, can help or hinder our ability to 

achieve justice—both in health policy contexts and in other parts of life.  For example, research 

has shown that promulgating empirically false and misleading information pollutes the 

information environment and undermines citizens’ ability to hold their government officials 

accountable (Christensen et al., 2021).  Representative accountability is widely acknowledged to 
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be a cornerstone of democracy: one can hardly claim to live in a democracy if citizens cannot in 

practice replace representatives who do not serve their interest, whether this inability is caused 

by ineffective voting mechanisms or an inability to know when representatives have failed in 

their representative task.  Consequently, the common thread running throughout this diverse 

literature is that arguments justifying health policy should be judged according to their ability to 

support broad-based efforts to enact justice, both within the argument’s own health policy 

context and in other parts of social life.  This idea—that it matters as an issue of justice how we 

talk about justice—chiefly undergirds the Speech criterion. 

Having described where this project lies in relation to the broader literature on health 

policy justice, moral theorizing, and public speech, I spend the remainder of the chapter 

explaining how the SEDS conceptual framework brings these ideas together into a single 

philosophical tool.  My goal is not directly to contribute to these many and diverse areas of 

knowledge, but rather to distill the lessons they have taught into a heuristic device for judging 

how well our justifying arguments reflect what we already know about health, policy justice, and 

morality.  Each of four subsections defines one of the framework’s four criteria.  The first, 

Soundness, encodes the assumption that arguments whose conclusions validly follow from 

reasonable premises are more likely to reach correct conclusions.  Endorsement encodes the 

assumptions of moral pluralism and the belief that citizens are generally (but not necessarily 

always) better judges of their own values.  Desert encodes the assumption that justice is sensitive 

to the distribution of protection and restraint according to victimhood and responsibility.  Finally, 

Speech encodes the belief that public utterances are liable to moral scrutiny according to their 

tendencies to support or undermine social norms required for the pursuit of justice. 
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In the following sections, I remain for the most part in the abstract.  I use examples to 

illustrate what the criteria are and how they work, but I put off a thorough exercise of the 

framework for the case study chapters.  Additionally, I define the framework’s four criteria 

individually, but this does not imply that they can always be neatly disentangled.  Justifying 

arguments frequently admit of multiple possible formulations, and how one chooses to formulate 

an argument can differently implicate the argument’s ability to satisfy different criteria.  In other 

words, whether an argument satisfies Soundness, for example, may be a function of how it treats 

Endorsement.  For this reason, even though each of the four criteria are conceptually distinct 

from one another, it is sometimes easier to apply them conjointly to particular case arguments (as 

in the case of Soundness and Endorsement in Chapter Three). 

The Soundness Criterion 

A good first step in determining which justifying arguments seem most reliable is to set 

aside complex moral questions and simply ask whether the arguments make logical sense.  After 

all, if a justification fails as an argument, then it must also fail as an argument about justice.  

With this in mind, the Soundness criterion evaluates the rhetorical quality of justifying 

arguments by asking whether an argument’s conclusions follow from plausible premises.  All 

other things being equal, a justifying argument whose conclusions follow from plausible 

premises should be preferred as a reasonable account of policy justice over an argument whose 

premises are implausible, which falls into contradiction, or whose conclusions do not follow. 

Failure to satisfy the Soundness criterion does not demonstrate that a justifying 

argument’s conclusion is false or that the policy it endorses (criticizes) is unjust (just).  A 

justification’s failure on Soundness merely shows that the argument is not a reliable device for 

demonstrating the truth of its conclusions.  We cannot confidently say that no other argument 
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could reach the same conclusion through alternative reasoning.  All we can say—which is a lot—

is that this justification fails to confidently teach us about policy justice for the reasons it 

provides. 

Charming fancies 

One notable strength of Soundness lies in its ability to identify what I call “charming 

fancies:” policy justifications that sound good but don’t survive the scratch test.  Many 

justifications for state policy are charming fancies that wrap regulatory controversies up in neat 

little packages that are so attractive as conclusions that they successfully distract from the 

implausible counterfactuals or, sometimes, verifiably false empirical claims upon which the 

argument rests.   

To take one example of a charming fancy, consider economic arguments in favor of 

inducing more young, healthy citizens to purchase health insurance, as did the Affordable Care 

Act’s Individual Mandate.  The neat and tidy justification for requiring young, healthy people to 

purchase private insurance is that more widespread insurance coverage is good for everyone: it’s 

good for previously uninsured individuals because those individuals now face reduced financial 

risk from accidents and disease, and it’s good for everyone else because they drive premiums 

down for the entire insurance pool.  In theory, insurance premiums reflect the average individual 

expected cost of healthcare per unit time (plus administrative costs).  By adding healthy 

individuals to the risk pool who have lower expected healthcare demands, the average expected 

costs for everyone in the pool decrease, thereby allowing insurance companies to offer the same 

insurance coverage at lower per capita prices.   

As a normative policy recommendation, this argument sounds great.  Who wouldn’t want 

a policy that’s good for everyone?  The problem is that the argument is false.  When the state 
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mandates that all citizens purchase insurance plans from private companies, insurance companies 

leave premiums the way they are and offer a new class of catastrophic coverage plans with 

annual premium costs just barely lower than the cost of civil penalties for going uninsured.  

There is no causal mechanism in place whereby private insurance companies are induced to offer 

existing plans at now-reduced actuarial costs.  This helps explain why health insurance premiums 

have increased every year from 1998 to 2018 (Claxton et al., 2018), notwithstanding a nearly 

30% reduction in the number of uninsured working-age Americans from 2013 to 2016 alone 

(Tolbert et al., 2020).   

The argument that the state can financially benefit everyone by requiring young, healthy 

people to join private health insurance pools is a charming fancy.  As much as we might wish it 

were true, the Soundness criterion, by inviting us to consider whether the argument’s causal 

account is even minimally plausible given what we know about market history and the profit-

maximizing behavior of oligopolistic firms, helps us to see that this justification makes a poor 

case for teaching us about the justness of the Affordable Care Act’s Individual Mandate.  This is 

not to say that universal health insurance is unjust.  It is only to say that, if such programs are 

morally preferable, it must be for some other reason than that they benefit everyone through 

reduced private insurance premiums. 

The Endorsement Criterion 

Up to this point, I have avoided important questions about the nature of policy justice.  

What does it mean for a policy to be just?  What does it mean to create a more just social future 

through public policy design?  Which policies are liable to moral scrutiny?   

On these important questions I have remained deliberately vague, because I am open to 

the possibility that political justice exists in a variety of forms.  My conception of justice is 
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Aristotelian: I believe that the state should be morally judged according to its ability to fulfill its 

function, and I further believe that the state’s proper function is to create conditions within which 

citizens can flourish, broadly construed (Aristotle, 1998).  The state primarily interacts with 

citizens through the imposition of public laws and policies (terms I treat interchangeably).  A 

“just public policy,” then, designates a policy interaction between the state and citizens which 

successfully executes the state’s function of enabling citizens to flourish.   

In arriving at this conception of justice, I have been influenced by Martha Nussbaum and 

Amartya Sen’s Human Capabilities Approach (Nussbaum, 2011).  There are many ways to live a 

flourishing human life worthy of dignity, and the state’s moral objective is to create conditions 

that support as many and as wide a variety of human flourishing as possible.  In general, the state 

accomplishes this imperative by ensuring that citizens have access to the subordinate goods they 

require to choose and pursue their own dignified human lives, compatible with the pursuit of 

dignified human life by others.  According to Nussbaum, these subordinate goods, or 

capabilities, include certain types and levels of bodily autonomy, political self-rule, 

healthfulness, education, and individual liberty. 

Individual liberty and human flourishing 

Individual liberty is without a doubt necessary for human flourishing, as genuinely 

flourishing human behavior must be the result of an act of will (Aristotle, 1998).  If the state 

were to deny citizens certain freedoms, even if it did so to induce them to perform ostensibly 

moral behaviors, the state would deprive citizens of the opportunity to choose the morally best 

actions.  Therefore, the state’s job is not to force citizens to flourish but rather to help citizens 

achieve their own flourishing by constructing social conditions within which they can access the 

goods they require to live their own dignified lives (Aristotle, 1998; Nussbaum, 2011).  
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Consequently, the protection of individual liberty is a central pillar of any just political order, 

and any policy that infringes upon individual liberty, broadly construed, is guilty of a prima facie  

injustice which must be excused through justificatory argumentation.   

While protecting individual liberty is a critical component of the state’s moral imperative, 

it is not the only such component.  One cannot pursue a flourishing human life worthy of dignity 

if one is so malnourished as to be incapable of physical or cognitive development.  One cannot 

pursue a flourishing human life worthy of dignity if one is so impoverished as to lack leisure 

time within which to create and imagine.  One cannot pursue a flourishing human life worthy of 

dignity if one is so socially marginalized as to lack access to a community of others with whom 

to build bonds of friendship and love.  One cannot pursue a flourishing human life worth of 

dignity if one is killed prematurely by negligent exposure to disease or injury.  Consequently, the 

state’s moral imperative requires it to consider how public policies might support citizens’ 

nutritional, creative, social, safety, and other needs.  As many of these needs cannot be satisfied 

except by restricting the liberty of some citizens, it cannot be the case that the state’s only role in 

social life is to maximize individual freedom.  Hence, I follow Katie Attwell and Mark Navin 

(2019) and Angus Dawson and Marcel Verweij (2008) in dismissing monistic libertarian 

conceptions of justice as mere fetishizations of liberty. 

Incorporating real perspectives into moral argumentation 

The Endorsement criterion captures the assumption of value pluralism and directs it 

toward our efforts to assess justifying arguments in two ways.  First, it shows that justifications 

which are sensitive to a broader diversity of moral goods are more plausible accounts of justice.  

Second, since human social life is a vibrant tapestry of possible flourishing, justifications which 

pay particular attention to the stated preferences of real people directly affected by policy 



29 

intervention are more likely to attend to goods that matter in the actual world, as opposed to 

justifications which primarily appeal to the preferences of hypothetical idealized individuals or 

citizens not directly impacted by regulatory intervention. 

I often incorporate the stated preferences of real people by referring to empirical data that 

is unusual in both political theory and empirical social science.  I consider as valuable sources of 

normative insight the content of private blogs, letters to the editor, personal anecdotes, special 

interest group publications, anonymous online comments, and others.  I do not propose that the 

views expressed in these sources are universalizable or even that they are morally defensible.  

Even if they are not, I follow Mill’s (2008) argument in On Liberty that faithfully engaging with 

the opinions of others (regardless of their truth content) is necessary for (our) moral progress.  

Moreover, I follow Mill in presuming that, absent a convincing reason to believe otherwise, 

individuals are better at determining their own values than others, especially political 

philosophers or bureaucrats who probably don’t even know they exist.   

Even when we have overriding reasons to ease this presumption, it may be beneficial for 

our own understanding of justice to engage with others’ beliefs, perhaps especially when we find 

them unconvincing or even reprehensible.  Public policies will necessarily run contrary to the 

preferences and beliefs of at least some citizens, and we (as policymakers, political theorists, and 

citizens ourselves) owe these restrained individuals an account of why this interference is 

morally defensible.  It is precisely through hearing the views of these restrained citizens, even 

those which are manifestly problematic, that we can clarify our beliefs about justice and become 

equipped to offer these defenses. 

Another reason I believe it is important to encounter real people’s stated perspectives in 

the examination of policy justice is because I follow Mill’s argument pertaining to value 
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pluralism and freedom of action.  According to Mill, “If a person possesses any tolerable amount 

of common sense and experience, his own mode of laying out his existence is the best, not 

because it is the best in itself, but because it is his own mode” (75).  As outsiders to others’ 

values, it is appropriate we bear this insight in mind: part of the reason things matter to me is 

because I’ve chosen those things to matter.  Even if we (as policymakers, political theorists, and 

other citizens) do not value the same things others do, we cannot merely conclude therefore that 

others have insufficient reason to value those things. 

The Endorsement criterion formalizes these notions by directing our attention to the 

moral values that ground health policy justifications, especially those pluralistic values explicitly 

endorsed by real people.  Arguments fail to satisfy Endorsement when they appeal to moral 

values endorsed by no one or (and these often happen in conjunction) when they fail to 

acknowledge the ways that policies interfere with goods that citizens do endorse.   

To illustrate how Endorsement captures something different than Soundness, consider 

this argument about how you might resolve the question of whether to call 911 for your father.  

As you are grappling with indecision, suppose that someone piped up and recommended against 

calling on the grounds that it would be inconvenient to the EMTs to have to drive out to the 

house and then off to the hospital.  I presume that most readers will find this argument 

unconvincing.  Why?  One reason the argument doesn’t fail is due to Soundness, which it 

satisfies insofar as it is true that the EMTs would be inconvenienced, at least in the sense that 

calling them to the house would prevent them from otherwise passing the night in leisure.  

Rather, this argument fails to convince because its forcefulness as a grounds for choosing 

whether to call 911 hinges upon an appeal to a good that no relevant party actually values.  Mild 

inconvenience to the EMTs is not a relevant moral concern for you or your family, certainly not 
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when considered against the possibility that your father may die from an untreated heart attack.  

In fact, it’s very likely that even the EMTs would prefer to be inconvenienced if it meant they 

could help your father receive required emergency medical care.  Therefore, the argument that 

you shouldn’t call the ambulance on account of not wanting to hassle the EMTs is implausible 

because it fails to satisfy Endorsement by grounding its prescriptions in appeals to values that no 

relevant party actually cares about. 

Many  justifying arguments for real health policies appeal to the ability of such policies 

to enhance economic productivity as grounds for intervention.  For example, it is commonly 

suggested that the state should impose safety device mandates or other health policies because 

individuals injured in accidents or incapacitated by unhealthful lifestyles are less economically 

productive than their healthier counterparts.  This argument satisfies Soundness insofar as it is 

true that injured (and dead) individuals have lower rates of economic and household 

productivity.  However, we do not normally believe, all other things equal, that economic 

productivity of any arbitrary level is morally required, either as an input for an individual’s own 

flourishing or as an obligation that an individual may have for supporting the flourishing of 

others (Mill, 2008).  In other words, while some minimum level of material affluence is required 

for a flourishing life, the maintenance of some arbitrary level of overall economic activity, 

alienated from its specific effects on individuals’ lives, is not.  Consequently, policy 

justifications that exclusively defend state intervention in terms of enhanced economic 

productivity fail to satisfy Endorsement insofar as they appeal to goods plausibly endorsed by no 

one.   
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The Desert Criterion 

On August 19, 2012, Todd Akin, at the time an elected member of the United States 

House of Representatives, appeared on a KTVI St. Louis news program to speak out against 

policies that expand female reproductive rights.  In response to the concern that limiting abortion 

rights unduly burdens rape survivors who become pregnant as a result of their assault, Akin 

remarked that “the female body has ways to try to shut that whole thing down.”  Although Akin 

subsequently apologized for his remark, he later recanted his apology and struck out at other 

conservative politicians who failed to publicly defend his comments (Alter, 2014). 

Many Americans reacted to Akin’s comments with outrage.  This reaction is not 

surprising: Akin’s justification for policies that reduce abortion rights fails in many ways to offer 

a plausible account of what justice requires.  First, the argument does not satisfy Soundness 

because it offers a mistaken account of human reproductive mechanisms.  Second, the argument 

fails to satisfy Endorsement by not accounting for the way that bodily autonomy and 

reproductive rights serve as critical subordinate goods for the possibility of pursuing flourishing 

human lives.  However, I argue that the indignation many commentators expressed toward 

Akin’s remarks run deeper than the fact that Akin evidently doesn’t know how rape and 

pregnancy function, or even that he is insufficiently sensitive to the flourishing of rape survivors.  

Rather, I propose that the argument’s haphazard misalignment of victimhood, responsibility, 

protection, and restraint is what most render it a perverse justification for health policy 

intervention. 

What is moral responsibility? 

Moral responsibility is a complex philosophical issue about which longstanding and 

probably irresolvable debates persist.  To hold someone morally responsible means that they may 
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be rightly praised or criticized, rewarded or punished, as a consequence for their behavior.  There 

is no universal philosophical consensus on even the most basic aspects of moral responsibility.  

Philosophers debate whether responsible persons must have free will (a literature identified by 

the terms  “compatibilism” and “incompatibilism”) or whether being held morally responsible 

even requires that one could’ve acted differently (sometimes called “Frankfurt cases” in 

reference to Frankfurt, 1969 and more generally the “principle of alternative possibilities”).  The 

very terms surrounding moral responsibility are fraught: phrases like “responsibility for,” 

“responsibility to,” and “responsibility over,” or moral “attributability,” “accountability,” and 

“answerability” each have a different meaning and different attendant philosophical problems 

(McKenna & Coates, 2019).  To make matters even more complicated, in health policy contexts, 

these issues are compounded by concerns regarding the state’s ability to discern which citizens 

can be held responsible for what actions with how much certainty, even if the conceptual 

problems with moral responsibility could be resolved. 

I acknowledge that moral responsibility is a philosophically thorny concept, but 

responsibility and desert nevertheless form too core a part of our everyday understanding of 

justice for conceptual frameworks about justice to omit them.  The first moral argument probably 

all of us make as children is, “But I didn’t do it!”  Even if it is sometimes hard to discern what 

“innocence” might entail, I take for granted that we all agree the state should avoid punishing 

innocent people.  Even if it is hard to precisely define or establish guilt, match punishments to 

transgressions, or differentiate between offenses the state should permit and which it should 

forbid, I take for granted that there is widespread agreement that inflicting some forms of 

suffering on others may rightly trigger punishment from the state.  We do not require answers to 

deep ontological questions about moral responsibility to recognize that these are issues that 
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matter to us in a profound way, nor do we need a perfect philosophical account of moral 

responsibility to recognize when our justifying arguments run afoul of these basic intuitions that 

nearly everyone shares. 

The Desert criterion brings these intuitions regarding responsibility and desert to the 

forefront of our justifying arguments.  According to this criterion, except in rare and extreme 

circumstances, justifying arguments should prescribe that the burden of state intervention be 

borne by those who generate the problem the state seeks to correct.  Likewise, except perhaps in 

extreme circumstances, the benefits of state intervention ought to be enjoyed by the victims of 

those problems.  The requirements of Desert may appear trivial, but many influential arguments 

fail to satisfy this criterion by proposing policies that place the burden of regulatory restraint on 

victims while those guilty of harming them enjoy regulatory benefits.  Furthermore, although it is 

easy to insist in the abstract that the state should restrain parties responsible for harm and protect 

those who suffer it, it is often complicated in practice to identify and distinguish these parties, 

much less to design policy interventions whose consequences are correspondingly discriminant.  

Because these are challenging topics to get right, and because they are so fundamental to our 

beliefs about justice, the Desert criterion helps us think more clearly about health policy justice 

by asking us to carefully disentangle how arguments balance victimhood and protection on one 

hand and responsibility and restraint on the other. 

Four categories of Desert 

Because there are multiple ways and extents to which an argument might satisfy or fail to 

satisfy the Desert criterion, it is helpful to categorize some common ways Desert might appraise 

justifying arguments.  Consider the following common types of arguments. 

 



35 

Category A arguments propose to protect Jones from Smith10 by restraining Smith. 

Category B arguments propose to protect Smith from Smith by restraining Smith. 

Category C arguments propose to protect Jones from Smith by restraining Jones. 

Category D arguments propose to protect Jones (from Jones or someone else) by 

restraining Smith.11 

 

Arguments in Category A place the burden of health policy intervention (regulatory 

restraint) on Smith, who harms Jones, while Jones receives benefits (improved health outcomes, 

or some other good).  Following most liberal political theorists, I take for granted that Category 

A arguments employ a morally innocuous rhetorical form with respect to desert and 

responsibility, reflective of Mill’s almost universally accepted harm principle (Mill, 2008; 

Huster, 2015).  Such arguments are commonplace among health policy researchers, such as 

familiar arguments supporting mandatory vaccination against highly contagious diseases on the 

grounds of community protection.  Because all Category A arguments correctly reflect our 

 
10 In each of these categories, the phrase “protects X from Y” presumes that Y is causally responsible for some 

suffering of X that the state seeks to mitigate. 

11 The Desert criterion emphasizes first-party individuals: those persons who directly suffer bad outcomes and those 

targeted by regulatory restraint.  These are not the only persons whose interests are affected by bad health outcomes 

or safety regulation.  Others depend upon us for happiness, friendship, and other important goods.  When we suffer, 

they suffer.  One could reasonably ask why the Desert criterion does not define a category of arguments which 

justify restricting individual liberty with a view toward mitigating bad outcomes for such interested others. The 

answer lies in the fact that we live in an individualistic liberal democratic society where rights are normally 

understood as individual endowments.  Undoubtedly, others have interests in our health and safety, but these do not 

map cleanly onto individual rights as we normally conceive of them.  Sometimes our wellbeing may be so important 

to someone else that it generates liberty-reducing obligations for us (such as in the case of caring for children).  Most 

of the time, however, the mere fact that it would be beneficial for someone else that we behave in a certain way does 

little to show that we should be obliged to behave in that way as a matter of justice.  The Desert criterion can guide 

our attention to victimhood and responsibility in the context of particular cases as a way to reveal when and why 

others’ dependence on our healthfulness may justify restricting our liberty to engage in behaviors that endanger 

ourselves.  Outside the context of children, I doubt this will often be the case; it is not the case in any of the chapters 

of this text. 
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intuitions regarding responsibility and desert, all justifying arguments which instantiate this 

category, including community protection arguments, satisfy the Desert criterion.   

Like Category A arguments, those in Category B propose to place the burden of 

intervention on those who cause the problems the state wishes to prevent, while the victims of 

these problems receive the benefits.  Category B arguments importantly differ from those in 

Category A, however, because the same individuals comprise those responsible for bad outcomes 

and those victimized by them.  For example, a justification for prescription-only drug 

requirements that grounded such access restrictions on medications’ dangerous and/or addictive 

properties would belong to Category B.  On this argument, the state should intervene to ensure 

that those with relevant expertise make medicinal decisions on patients’ behalf precisely because 

patients cannot be trusted to safely self-prescribe.    Like arguments in Category A, this 

justification proposes that the burdens of intervention (reduced access to some medications) is 

borne by those responsible for pharmaceutical misuse, and it also prescribes that the benefits of 

intervention (improved health outcomes resulting from fewer misuse cases) should be enjoyed by 

those who disproportionately suffer them.   

Because Category B arguments support policies that prevent individuals from engaging 

in some risky behaviors and hurting themselves, these arguments are often criticized for their 

paternalistic character.  Liberal philosophers in particular greet Category B arguments with 

skepticism, on the grounds that either it is not the state’s business how individuals pursue their 

health (Brennan, 2017; Epstein, 2004; Quong, 2011; Anomaly, 2011; Gaus, 2010) or that these 

arguments are disrespectful to the citizens they propose to benefit (Anderson, 1999; Rostbøll, 

2005).  Respectively, these objections point to potential problems with Endorsement (whether 

risky behavior is a barrier to successful actualization of human flourishing) or the upcoming 
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Speech criterion.  Admittedly, these may be problems for Category B arguments, but insofar as 

these arguments successfully locate the benefits of intervention with victims of harm and the 

burdens of intervention with responsible parties, even if these turn out to be the same individuals, 

Category B arguments satisfy Desert. 

Victim-blaming and “whipping boy” arguments 

The main benefit of the Desert criterion to our thinking about policy justice lies in its 

ability to identify arguments that do not fit into Categories A or B.  Arguments in Category C run 

aground of the intuition that the burdens of regulatory intervention should be borne by 

responsible parties.  Here, the argument places the burden of intervention on the victim, who 

only receives a benefit (protection from Smith) insofar as intervention renders it more difficult 

for the Smith to harm him.  For example, one can imagine an argument that municipalities 

should enact curfew laws for young women to minimize the incidence of sexual violence 

perpetrated against them.  Women, especially those whose freedom would be limited by the 

curfew, would rightly react to such a policy proposal with frustrated indignation: how dare the 

state restrict the freedom of victims while their victimizers (predominantly men) are free to walk 

the streets whenever they wish?  Unless the risk faced by victims is dire and the state is incapable 

of restraining violent perpetrators directly (I have in mind curfews enforced during certain 

periods of public emergency), Category C arguments doubtfully satisfy the Desert criterion. 

Finally, Category D arguments place the burden of intervention on Smith and the benefits 

of intervention on Jones, even though Smith is not responsible for Jones’s problems.  I refer to 

such arguments as “whipping boy” arguments, as they bear a likeness to medieval training of 

royalty who were not allowed to be directly punished on account of their position.  To punish the 

royal child, mentors would bring in a whipping boy: a commoner who would receive punishment 
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for the misbehavior of the royal child in the hopes that seeing the suffering of this innocent 

would induce royal children to behave.  Arguments in this category run aground of both halves 

of the intuition underlying Desert: that punishment should be suffered by the responsible party 

and that the benefits of intervention should be enjoyed by victims. 

Although it may seem unnecessary to point out that arguments in Categories C and D are 

flawed, these sorts of arguments underwrite real regulatory interventions that affect our lives, 

and it can be deceptively hard to spot them without a conceptual framework that 

straightforwardly interrogates issues of desert.  For example, many commentators defend 

motorcycle helmet laws on grounds related to social costs, such as that helmet mandates prevent 

unhelmeted motorcyclists from hurting other people by generating unnecessarily high external 

medical care costs in the event of an accident.  This argument, if true, belongs to the Category A 

and satisfies Desert.   

However, if it turns out that motorcycle accidents are overwhelmingly caused by 

inattentive passenger car drivers, then the argument belongs to the problematic Category C: it is 

a victim-blaming argument that seeks to place the burden of intervention on victims in the name 

of delivering benefits to those responsible for harming them.12  As this example illustrates, part 

of the challenge of applying the Desert criterion lies in collecting and examining empirical data 

on responsibility, a step frequently neglected by justifications for many safety device mandates, 

including helmet mandates. 

But surely whipping boy arguments don’t fly.  Alas.  In Michigan, case law (People v. 

Poucher, 1976) grounds the state legislature’s authority to enact helmet requirements “with a 

 
12 Of course, helmet mandates also deliver benefits to motorcyclists, but I show in Chapter Three that this benefit is 

often suppressed by arguments related to social costs. 
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view to mitigating potential civil and criminal liability of drivers who collide with motorcycles.”  

This argument explicitly targets other drivers who will be found civilly and criminally liable for 

causing a motorcycle accident as the primary beneficiary of regulatory interventions that limit 

the freedom of the motorcyclists with whom they collide.  This justifying argument runs aground 

of Desert, and we should therefore doubt its ability to offer any reliable insight about what 

justice requires with respect to motorcyclist freedom and safety. 

The Speech Criterion 

At the family dinner party, the room is abuzz with perspectives for and against calling 

911.  As you consider this advice, you lean close and place your hand on your father’s shoulder, 

perhaps to see how steadily he’s standing or simply to offer support.  The conversation heats up 

while you do this, and you hear your youngest sibling shout angrily at your mother, “I don’t give 

a shit if Dad does die!  I’m not giving up my kids’ college education to take him to the hospital 

without insurance!”  In response, your mother shouts back, “Well I don’t give a shit if I have to 

spend every penny of your inheritances; I’m not gonna just stand here while my husband dies!” 

I presume that, if you heard these things, your reaction would not be to consider either 

exclamation as a convincing case for how you should proceed.  Accepting for the sake of 

argument that this presumption is correct, why should these arguments fail to convince?  There 

doesn’t seem to be anything fundamentally different about their logical structure as compared to 

any of the other arguments you’ve heard: they both merely propose a relative evaluation of the 

potential costs and benefits of calling 911.  This evaluation, after all, seems to be the relevant 

empirical consideration upon which your final decision must turn. 
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How we talk about justice matters 

Perhaps these arguments have problems with Soundness, Endorsement, or Desert, but I 

want to focus on what I suspect is the more immediate problem: they are not convincing because 

they are just nasty things to say.  They are the sorts of utterances for which someone might 

reasonably be expected to apologize after the moment of crisis has passed.  They are hostile, 

dismissive, disrespectful.  Notwithstanding anything they might get right about how you should 

respond to this moral dilemma, these comments do harm to relationships that are important to 

you and to your family, and they are likely to have lingering negative effects that last a long 

time.  Even if one of these exclamations reached a true conclusion about what would be best for 

you to do right now, it seems preferable to have reached that conclusion through an argument 

that doesn’t include such nastiness.  This intuition that our arguments can be judged not only 

according to their specific content but also their tonal character and how this affects other 

important moral values underlies the Speech criterion. 

Justifying arguments for health policy intervention can have similarly damaging 

consequences as public utterances.  How we talk about other people matters as an issue of 

justice.  As a brute fact, this claim is widely recognized among political theorists, especially 

within the feminist theory and critical race literatures.  For example, racist and sexist language 

harms others and impedes their flourishing, even if we do not intend our words to be hurtful 

(Matsuda et al., 1993; Gay, 1999; Kapusta, 2016).  Even if it isn’t clear whether and how public 

policy might be mobilized as a tool for mitigating the deleterious effects of harmful language 

(MacKinnon, 1993; Butler, 1996), political theorists agree that public utterances (to include 

justifying arguments themselves) can be phenomenologically harmful and are therefore liable to 

moral criticism.  
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The relevant social ramifications of justifying arguments as public, political speech are 

complex.  Flippant disregard for others may violate duties we have toward them as free and 

equal members of a democratic society (Anderson, 1999; Rostbøll, 2005).  Invoking outrageous 

or uncivil language may work against justice by eroding trust in critical deliberative institutions 

(Christensen et al., 2021, Tsfati & Cohen, 2005; Ward et al., 2016) or by undercutting the belief 

that democratic norms are important to hold and protect (Christensen, 2021).  Public policies and 

their justifications cause citizens to adopt normative preferences where illegality and legality 

correspond to moral goodness and badness, respectively (Feinberg, 1965; Sunstein, 1996; 

Sampsell-Jones, 2003).  In the context of public health, where widespread disinformation is 

directly responsible for citizens unknowingly placing themselves at risk and resisting more 

energetic health policy regulation that would save their lives, it is crucial that we take seriously 

the way that discrete policy arguments affect citizen beliefs and attitudes outside the specific 

policy context they address (Donovan et al., 2021).  Justifying arguments that runs afoul of 

important democratic commitments or espouse certain types of mis/disinformation contribute to 

widespread attitudes among citizens which make correct normative appeals and argumentation 

less persuasive, thereby undermining efforts to enact more just laws in the future. 

Paternalism, disrespect, and reconciliation 

The Speech criterion is an important component in the SEDS conceptual framework 

because it reveals just how difficult it can be to avoid language with potentially negative social 

consequences.  In many policy contexts, especially health regulation, the most obvious reason for 

the state to intervene is for the sake of protecting restrained individuals from their own 

unhealthful choices (De Marneffe, 2006).  As the Desert criterion reflects, it is inherently 

paternalistic to justify policy intervention through appeals to the benefits enjoyed by citizens 
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whose freedom to engage in risky behavior has been limited.  Many greet such arguments with 

extreme skepticism, and one reason for this reception is the worry that paternalistic justifications 

embody speech that is disrespectful toward restrained parties (Anderson, 1999).  Paternalists are 

accused of undercutting the standing of restrained citizens by treating them as if they are 

incapable of updating their beliefs in light of reasons presented in open deliberation (Rostbøll, 

2005). 

To avoid this disrespectful speech, some policy proponents adopt a rhetorical strategy 

Peter de Marneffe (2006) calls “reconciliation.”  Reconciliatory arguments seek to defend 

apparently paternalistic public policy interventions on nonpaternalistic grounds.  For example, 

many supporters of health and safety regulation appeal to the harm principle and argue that 

policy intervention is justified insofar as it prevents those engaged in risky behaviors from 

“pushing up insurance premiums for everyone” (Mello & Studdert, 2014: 8).  However, to avoid 

slipping back into paternalism, reconciliatory arguments must avoid appeals to the private 

wellbeing of restrained individuals, and they frequently do so by explicitly suppressing empathy 

toward accident victims.  Unfortunately, as many have realized, this empathy is what makes it 

possible to charitably engage with others and even develop democratic commitments in the first 

place (Krause, 2008; Morrell, 2010; Goodin, 2003; Hirschberger, 2006; Zaki, 2014; 

Miklikowska, 2012; Rampal & Mander, 2013), thereby undercutting exactly those (deliberative) 

democratic social norms the argument sought to protect by avoiding paternalism in the first 

place. 

In many important and controversial health and safety contexts, the Speech criterion 

helps make clear the stakes of how we talk about justice and individual wellbeing, and it can 

improve our thinking about justice by better illuminating the traditionally under-emphasized 
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negative speech consequences of some justifying arguments, including ubiquitous social costs 

arguments.  The Speech criterion reminds us to take account of the way our public discussions of 

justice reinforce (or don’t) efforts to construct the social world we proclaim is morally superior. 

Conclusion 

This chapter contributes to the central argument of the dissertation by constructing a 

conceptual framework for thinking about justice from several noncontroversial premises about 

justice and health policy.  The state cannot avoid participating in the construction of the risk 

environment within which individual citizens live and die.  I take for granted that arguments 

about justice are susceptible to the same sorts of critiques that apply to all arguments qua 

arguments: their conclusions should validly follow from plausible premises.  I also take value 

pluralism for granted, as well as the view that individuals are generally best equipped and 

motivated to know and secure their own goods, especially as compared to philosophers or public 

policy bureaucrats who have never met them.  I assume that victim-blaming arguments are 

problematic, as are “whipping boy” arguments which punish victims for the express purpose of 

benefiting those who victimize them.  Finally, I maintain that the way we talk about other people 

matters with respect to justice.   

From these assumptions, the chapter derives four criteria that can be used to judge the 

plausibility of competing health policy arguments.  All four criteria can play a pivotal role in 

identifying the arguments that should guide our efforts to create a more just society both today 

and in the future.  The criteria are abstract enough to apply to a wide variety of cases, but they 

invite empirical considerations that allow them to generate actionable conclusions about practical 

policy dilemmas.  And, they are easily enough stated that nonexpert audiences can use the 

criteria to inform their own beliefs about policy justice without sacrificing complex moral 
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intuitions which underlie sophisticated theoretical accounts of political justice.  For these 

reasons, the SEDS conceptual framework offers a real opportunity to improve our thinking about 

policy justice both in theory and in practice. 

What the framework does not do, and what it does not propose to do, is to eliminate 

theoretical debates about justice.  Two arguments compared according to the criteria may 

differentially succeed and fail on different dimensions.  For example, one argument may satisfy 

Soundness, Desert, and Speech while another satisfies Soundness, Endorsement and Desert.  

Which is the better argument?    The SEDS framework does not offer determinate guidance on 

this important question, but I view this as a strength of the approach rather than a weakness. 

The quest to establish health policy justice is and can only be inherently contestatory.  In 

the end, it must be the arguments themselves that establish our beliefs regarding how to 

instantiate “justice,” however we might understand that concept.  To pretend that normative 

debates about policy design can be resolved in advance by some philosophical prearrangement 

would betray my own conception of the diversity of human flourishing and the difficulty of 

constructing just institutions in an already-lived-in world perpetually besieged on all fronts by 

injustice.  The search for enhanced justice in real political life is necessarily complicated by 

limited and faulty information, value scarcity, and the need to institute policies within 

preexisting institutional apparatuses of imperfect and sometimes manifestly unjust laws.  The 

point, therefore, of the SEDS framework is not to answer all questions about how the state can 

and should justly interact with citizens.  Rather, the point is to direct us toward the questions we 

should be asking. 

To this end, the remainder of the dissertation applies the SEDS conceptual framework to 

real health policy cases.  Chapter Three engages the paternalistic argument for motorcycle 
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helmet mandates, while Chapter Four confronts the argument that helmet mandates are 

permissible insofar as they prevent unhelmeted motorcyclists from harming others through 

healthcare and other cost overflows.  Chapter Five returns to paternalism, this time in the context 

of tetanus vaccine mandates, and Chapter Six addresses the argument that some vaccine policy 

interventions might be justified through appeals to the cost-effectiveness of preventative 

medicine.   

Why helmets and tetanus? 

I have chosen to exercise the SEDS framework on these cases for three reasons.  First, 

like many health policies, laws about helmet use and tetanus vaccination are critical sites for 

moral investigation.  These are matters of life and death, and it is eminently morally important to 

get our policies about these matters right.  In the time it takes to read this dissertation, someone 

in this country will survive a motorcycle accident thanks to a helmet they only wore because 

their state required it, and someone else will die for the opposite reason.  Similarly, someone in 

this country will be required to receive a vaccine for tetanus against their preferences, which may 

or may not contribute to their future health but which will definitely affect their healthcare 

decision-making freedom.  Health policies in general, and these cases in particular, are 

“uncontroversially controversial:” they clearly demonstrate that health and freedom are both 

moral values that matter in policymaking, but there are many reasonable (and unreasonable) 

perspectives about how those values must be balanced.  Improving our thinking about the types 

of arguments one might use to defend such policies is a key component to resolving this 

theoretical dilemma and achieving health policy justice in practice. 

Second, despite being familiar to everyone, helmet mandates and tetanus vaccine 

regulations have received little sustained attention from political theorists.  To the extent that 
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they are written about at all, they are frequently referenced as toy examples of health policy 

paternalism, with some theorists citing them as obviously acceptable instances of state 

intervention (Anderson, 1999; Brennan, 2016) and others citing them as obviously unacceptable 

(Flanigan, 2014).  The SEDS conceptual framework helps improve our thinking about health 

policy justice, and these two cases are ideal candidates for exercising this framework because 

political theorists have historically hardly thought about these cases at all. 

The fact that tetanus vaccine and motorcycle helmet mandates have received so little 

attention from political theorists contributes to the third reason I have chosen these cases.  The 

most popular arguments in support of such laws are quite bad.  They fail to satisfy many of our 

most basic intuitions in ways that, upon reflection, render it difficult to understand why anyone 

could have proposed such arguments in the first place.  Bringing the SEDS framework to bear on 

these issues reveals how there is enormous room for improvement in our thinking about the 

justness of commonplace health policies.  I hope that by illuminating these cases, more attention 

will be given to other influential, understudied, and poorly understood arguments for the 

innumerable health policies that partially determine which and how many of our fellow citizens 

die from preventable illness and injury.  In doing so, the SEDS conceptual framework can 

provide actionable insights that can guide real policy design toward a more justice institutional 

future.   
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CHAPTER 3: HARM AND HELMETS, PART 1 

The Paternalistic Argument 

 

Introduction 

Scott Pohl was driving his motorcycle to work through rural southeast Michigan about 

two and a half hours before sunset on June 22, 2012.  The driver of an SUV in the oncoming lane 

failed to see Scott and turned left, crossing Scott’s lane.  Scott’s motorcycle and the SUV 

collided, and Scott was thrown forward, through his motorcycle’s windshield, and into the side 

of the SUV.  Scott sustained a traumatic brain injury and died the next day (Counts, 2012).   

The doctors who treated Scott indicated that a helmet may have prevented the injuries 

that claimed his life.  Sadly, Scott wasn’t wearing a helmet.  Like many Michigan riders, Scott 

seldom wore his helmet following the repeal of Michigan’s mandatory helmet law the previous 

April.  After the repeal, helmet use in Michigan dropped approximately 25% from the year 

before, accompanied by a 14% increase in the incidence of head injury among injured 

motorcyclists (Carter et al., 2017: 166).   

Regulatory choices made by the Michigan legislature affected Scott’s and other riders’ 

decisions to ride unhelmeted, which implicates the state in creating a risk environment in which 

more of its citizens were hospitalized and killed by injuries the state could have helped (and 

historically did help) to prevent.  Whatever else policy justice may consist in, actions by the state 

that causally influence which and how many of its citizens live or die are clearly issues of justice 

that deserve serious theoretical consideration.  Unfortunately, helmet laws and other vehicle 
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safety device mandates have received too little theoretical attention from philosophers or 

political theorists.   

Most theorists who do engage the question of whether helmet mandates and similar laws 

are justifiable ultimately settle on the affirmative, but intense disagreement persists regarding 

why and how such policies are morally permissible.  Elizabeth Anderson (1999) dismissively 

justifies such polices on the grounds that the liberty they infringe is “trifling.”  Others maintain 

that, although motorcyclist freedom merits genuine consideration, the life-saving benefits 

granted by vehicle safety device mandates outweigh the costs riders pay in liberty (De Marneffe, 

2006; Biegler & Johnson, 2015), a sentiment also shared by many public commentators and 

policymakers (Michigan Senate Journal, 2011; Roelofs, 2016; Cohen, 2016; Samilton, 2016). 

The paternalistic argument 

What all these accounts have in common is an appeal to the individuated benefits enjoyed 

by restrained motorcyclists as grounds for justifying helmet mandates imposed by the state.  I 

refer to this form of argument as the paternalistic argument for motorcycle helmet mandates.  

The paternalistic argument, following Peter de Marneffe (2006), is the most apparent reason to 

support enhanced regulatory protections for motorcyclists.  After all, the most obvious reason to 

wear a helmet is to increase one’s odds of escaping an accident with fewer serious injuries, so the 

most obvious reason for the state to increase motorcyclist helmet use is to improve health 

outcomes in motorcycle crashes. 

It is empirically true that enhanced helmet laws reduce the overall incidence of serious 

injury and death among motorcyclists (Carter et al., 2017; Chapman et al., 2014; Striker et al., 

2016; Preusser et al., 2000; National Highway Transportation Safety Administration, 2009; 

Buckley et al., 2016).  However, it is also true that helmet mandates restrict a form of liberty that 
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many (including both motorcyclists and nonmotorcyclists) agree should be a matter of individual 

choice (Mill, 2008; ABATE of Michigan, Inc., 2017).  John Stuart Mill (2008) famously argues 

that the state should not interfere with individuals’ self-regarding decisions, and many liberals 

echo these antipaternalist views by appealing to the way that paternalistic laws may express 

patronizing and disrespectful attitudes toward restrained motorcyclists that undermine liberal 

commitments to democratic equality (Anderson, 1999; Rostbøll, 2005).   

This theoretical debate regarding the general justifiability of paternalism notwithstanding, 

as you read this chapter, a motorcyclist somewhere in our country will die as a result of their 

state’s failure to enact motorcycle helmet mandates, and somewhere else another will live for the 

opposite reason.  Yet sadly, states must construct policies that affect the lives and deaths of 

citizens without the luxury of already having a well-worked-out generalized theory of justice to 

guide their policy choices in a noncontroversial way.  Paternalistic justifications for helmet 

mandates are attractive because they are attentive to the obvious normative stakes in health and 

safety regulation, but they are problematic insofar as no one agrees that the state’s obligations 

toward citizens extend to eliminating all forms of self-exposure to individual risk.   

As the case of Scott Pohl illustrates, there is no morally neutral position for the state to 

occupy while political theorists argue over the question of when and why paternalism might be 

justifiable (Thaler & Sunstein, 2009: 10).  In the here-and-now, the state can only choose 

between enacting or not enacting regulations to enhance safety, and both of these decisions are 

morally risky.  The best we (political theorists, policymakers, citizens, motorcyclists) can do to 

construct a more just political reality is to decide whether the justifying arguments we have in 

favor of regulatory intervention are “good enough.”  Hence the question: Does the paternalistic 
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justification for motorcycle helmet mandates offer a reasonable enough account of what justice 

requires of the state with respect to motorcyclist safety and freedom? 

The best available method by which to determine the promise of the paternalistic 

argument is to examine it in light of features we know contribute to any moral argument's 

plausibility.  Do the argument’s conclusions follow from plausible premises?  Does the argument 

appeal to goods that motorcyclists care about?  Does the argument properly attend to issues 

regarding regulatory restraint, protection, responsibility, and victimhood?  Finally, does the 

paternalistic argument as political speech support our more general goals of creating a more just 

society now and in the future?  These are exactly the questions posed by the SEDS conceptual 

framework, laid out in Chapter Two. 

If each of these questions can be answered by the paternalistic argument in the 

affirmative, then we have good reason to believe that the argument will deliver reliable 

information about justness of motorcycle helmet mandates.  If, on the contrary, the argument 

fails to satisfy one or more criteria, then our confidence about its moral conclusions should be 

limited.  Throughout the remainder of the chapter, I engage with each of the SEDS criteria 

(Soundness, Endorsement, Desert, Speech) set out in Chapter Two to show that the paternalistic 

argument reflects many (but not all) of our most important assumptions about policy justice.  

What I find is that the argument performs best according to Soundness and Desert and worst 

according to Endorsement and Speech.   

The conclusion of the chapter suggests ways the SEDS framework can improve our 

thinking about the justness of motorcycle helmet laws in particular, and of vehicle safety device 

mandates more generally.  However, the best way to understand how to implement our improved 

thinking about justice is in a relative sense: of all the arguments we have regarding the justness 
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of helmet interventions, which is best?  To answer this, we must engage a second approach to 

justifying motorcycle helmet mandates, which is the topic of Chapter Four. 

Soundness and Endorsement 

The Soundness criterion asks whether the conclusion that the state is morally permitted to 

enforce helmet mandates follows from the paternalistic argument’s premises.  In the simplified 

version I presented in the introduction above, the paternalistic argument claims that the state may 

justly restrict individual liberty when doing so protects individual safety.  This version of the 

argument relies upon an unstated premise that the state is generally justified in restricting liberty 

to secure safety.  This premise is clearly false, since it is easy to imagine unjustifiable ways the 

state could enhance citizens’ safety by severely restricting freedom. 

A more nuanced version of the paternalistic argument draws inspiration from what Mill 

(2008) calls the “strongest of all arguments against [paternalistic] interference”: that the state 

doesn’t know what’s good for citizens; that the state isn’t properly motivated to care about 

citizens’ wellbeing (at least no more so than citizens themselves); and even if the state knew 

what was good for citizens and wanted to achieve it, that public policy is simply too blunt a tool 

to achieve this goal (92).  The best response from the paternalist is to accept these complaints 

from Mill and treat them as boundary conditions for justifiable paternalism, which would be to 

say that helmet mandates are paternalistically justifiable when lawmakers are well-informed 

about the interests of motorcyclists and well-motivated to secure those interests, and only insofar 

as helmet mandates in fact achieve their goal.  Note that in approaching the issue in this way, the 

paternalistic argument inextricably ties its soundness to its ability to speak to the values endorsed 

by those most directly affected by policy intervention (the motorcyclists themselves).  
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Consequently, the ability of the argument to satisfy Soundness will depend upon its ability to 

satisfy Endorsement, which is why these two criteria are considered together. 

Helmets protect riders 

Empirical research demonstrating the effectiveness of helmet mandates at reducing 

motorcyclist injury is noncontroversial.  Helmet mandates induce riders who would not 

otherwise do so voluntarily to don helmets (Buckley et al., 2016; Eltorai et al., 2016; Mayrose, 

2008).  Helmet mandates lead to fewer traumatic brain injuries (Carter et al., 2017), crash site 

fatalities (Chapman et al., 2014; Striker et al., 2016), and aggregate motorcyclist injury fatalities 

(Preusser et al., 2000; National Highway Transportation Safety Administration, 2009).  In 

Michigan, repealing the helmet mandate led to a 25% decrease in helmet use (Buckley et al., 

2016), a 14% increase in head injury (Carter et al., 2017), and a 54% increase in motorcyclist 

crash-site fatalities (Striker et al., 2016), and similar results were observed following repeals in 

Arkansas and Texas (Preusser et al., 2000).  Motorcycle helmets may not protect motorcyclists in 

all types of accidents, but the evidence clearly indicates that, as a blunt policy tool, helmet 

mandates succeed in delivering improved health to motorcyclists on American roadways. 

Health and liberty 

What, then, of Endorsement?  Clearly, helmet mandates interact with at least two 

potential values: health and freedom.  How do motorcyclists reconcile these goods, and does the 

paternalistic argument correctly account for them in claiming that the state has good information 

about motorcyclists’ wellbeing and good motivation to secure it?   

It’s useful to begin with the observation that most resistance to motorcycle helmet 

mandates comes from motorcyclists themselves.  At its core, much of this resistance is rooted in 
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skepticism that helmet mandates enhance motorcyclist safety. For example, in Michigan, 

vigorous opposition to the mandate came from the nonprofit motorcyclist group American Bikers 

Aiming Toward Education (ABATE): 

 

ABATE’s position supporting ADULT CHOICE for Michigan’s mandatory motorcycle 

helmet law DOES NOT seek to eliminate the use of motorcycle helmets.  Although 

ABATE questions the MANDATORY nature of a law that forces the usage of self-

protection equipment with questionable benefits, it is the use of DOCTORED statistics, 

the misrepresentation of facts, and outright lies used by the safety-crats to support their 

position which is especially bothersome. 

 

We believe that adult riders should have the freedom to choose whether or not they 

should use helmets as part of a comprehensive motorcycle safety program. . . ABATE of 

Michigan believes that crash prevention and avoidance, along with car driver awareness 

programs, are more effective in reducing injuries and fatalities than any mandatory 

equipment laws (emphasis added, ABATE of Michigan, Inc., 2017). 

 

ABATE’s misgivings toward the effectiveness of helmets at preventing injury were 

echoed within the Michigan legislative chamber by Senator John Gleason (D-Flushing), who 

reasoned that a rider’s best chance in a motorcycle accident is to avoid the accident in the first 

place.  According to Gleason and ABATE, riders will be best equipped to avoid accidents if the 

legislature stops requiring them to wear helmets, which, they argue, interfere with peripheral 

vision and hearing (Michigan Senate Journal, 2011: 1683).  In support of repeal, Gleason 

concluded that “the best thing we can do for Michigan riders is give them the choice” (Michigan 

Senate Journal, 2011: 1ook683). 

It is worth commenting on the empirical dispute between ABATE and Gleason on the 

one hand and epidemiologists and road safety experts on the other.  Epidemiological research 

finds that helmet mandates improve motorcyclist health outcomes, and motorcycling groups 

argue that helmets are not beneficial in all types of accidents.  Both claims are true.  Helmets do 
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indeed block peripheral vision and hearing, and helmets only protect against head injuries, which 

comprise roughly 7% of all motorcycling injuries (Cook et al., 2009; Wobrock et al., 2003).  

Additionally, most motorcycling accidents are caused by passenger car drivers’ wrongful 

behaviors (Hurt et al., 1981; Allen et al., 2017; Penumaka et al., 2014), which in some cases 

might be avoided by enhanced motorcyclist awareness (possibly through helmet nonuse).13  All 

of this is to say that ABATE and Gleason are correct insofar as helmet use does not improve 

rider safety in every single accident situation. 

Where Gleason’s and ABATE’s arguments go wrong is in concluding that helmet’s 

inability to protect in some cases thereby demonstrates that helmets do not protect riders in most 

cases, and this generalization is simply false.  Helmet use benefits riders more often than not, and 

the state cannot differentiate at the level of public policy between individual cases where a 

helmet might be beneficial and those where it will not.  The state can only intervene in 

motorcycle accidents in a way that affects the “average case,” and, as studies show, when more 

riders wear helmets, fewer riders on average are seriously injured and die on American 

roadways, notwithstanding that wearing a helmet may not have helped some particular rider in 

some particular accident.   

Understanding motorcyclists’ disagreement 

In many ways, it makes sense that motorcyclists would be the group to overestimate the 

importance of motorcyclist freedom in preventing accidents and injuries.  Everyone tends to 

overestimate our own competencies thanks to a common cognitive bias called “illusory 

superiority” or “self-enhancement bias” (Weiner & Guenther, 2020: 4727).  This bias refers to a 

 
13 I engage closely with these considerations regarding helmets’ limited effectiveness in Chapter Four. 
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well-known phenomenon wherein individuals appraise their own capabilities far above 

appraisals that could be supported by objective reality.  For example, even though only half of all 

drivers can be “better than average” (on a symmetric distribution of driving ability), 75% of 

Americans nevertheless believe they are better than most others at driving (DeBord, 2018).  This 

inability to accurately estimate our own (in)capacities is disproportionately concentrated among 

those with the lowest competency, since the ability to accurately appraise one’s own competency 

requires the same aptitudes as having a high performance in the first place (Dunning et al., 

2003).   

Illusory superiority compounds with another cognitive bias, called “positivity bias,” 

wherein individuals tend to overemphasize their roles as purposeful agents when situations turn 

out in their favor while instead shifting blame to others or to unlucky circumstances when things 

go poorly (Mezulis et al., 2004).  This bias means that motorcyclists can be expected to 

disproportionately blame circumstances or passenger car drivers for the negative health 

outcomes of helmet nonuse and their own savvy driving for any lucky outcomes.  In light of 

what we know about illusory superiority and positivity bias, I argue that we should interpret 

motorcyclists’ and motorcycling advocacy groups’ denial of epidemiological findings as 

fundamentally a product of biased information processing, not bad faith rejection of scientific 

evidence.  In other words, I propose that the empirical debate among researchers and 

motorcyclists is driven primarily by motorcyclists’ cognitive bias from being too close to the 

issue, not by any general objection to using epidemiological data to support policy interventions 

that enhance rider health. 

The expressed preferences of motorcyclists and motorcycling groups also reveal how the 

values of health and freedom are interrelated.  When ABATE appeals to the freedom of riders, it 
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does so in service of rider safety: “adult riders should have the freedom to choose . . . as part of a 

comprehensive motorcycle safety program” (2017).  Although ABATE argues that the state 

should not require riders to wear helmets, it does insist that the state’s comprehensive safety 

program should require motorcyclists to complete rider education courses on the importance of 

safety device use (including helmets).  Likewise, ABATE clarifies that its position is not that 

motorcyclists should not wear helmets, nor do any of its publications suggest that freedom is a 

categorically more important good to motorcyclists than health.  On the contrary, ABATE’s 

literature indicates that the state should grant individual cyclists the freedom to choose when to 

wear a helmet because doing so will maximally support their health. 

Taken together, these considerations indicate that the paternalistic argument for helmet 

mandates fares well on both the Soundness and Endorsement criteria.  The premises of the 

argument require that the state be well-informed and sufficiently motivated to secure 

motorcyclist safety and that motorcycle helmet mandates are effective policy tools for achieving 

that goal.  Motorcyclists confirm that regulatory intervention should aim to enhance motorcyclist 

safety, which supports the first premise.  Stated legislative intentions to achieve motorcyclist 

safety support the second premise, while epidemiological research supports the third.  Thus, in 

response to objections from motorcyclists regarding the potentially dangerous health 

consequences of enacting helmet laws, the best paternalistic response is to agree that 

policymakers should prioritize motorcyclist freedom and health, and to double-down that the 

best available empirical research indicates that helmet mandates are the best method for 

preserving these values.   
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Desert 

The Desert criterion considers how justifying arguments treat the relationship among 

responsibility, victimhood, regulatory restraint, and protection.  To satisfy this criterion, 

arguments should maintain that those who cause accidents should be restrained, while the 

victims should receive regulatory protection.  In the case of motorcycle accidents and injuries, 

causal responsibility is a complicated matter, and the paternalistic argument might be classified 

as either a Category B argument (which would satisfy the Desert criterion), or a Category C 

argument (which would not)..  I will argue that the most relevant consideration for Desert is 

whether the paternalistic argument utilizes concepts of responsibility at all in defense of 

motorcycle helmet mandates.  Because it does not, the argument is best understood as a Category 

B argument that satisfies the Desert criterion. 

Motorcycle accident responsibility and Desert 

One way to approach Desert is through the question, “Who is causally responsible for the 

victim’s suffering.”  On the one hand, it would be eminently reasonable to categorize the 

paternalistic argument as an instance of the state restraining victims in order to prevent victims 

from harming themselves.  After all, motorcyclists decide when and if to ride a motorcycle in the 

first place, so all motorcyclists assume some responsibility of the risks of riding, regardless of 

who or what causes any accidents they may encounter.  Because helmet mandates restrict 

motorcyclists’ freedom to expose themselves to potentially fatal risk, it appears that the 

paternalistic argument satisfies the Desert criterion by restraining harmers and protecting 

victims. 

On the other hand, attending to the parties responsible for motorcycle accidents may 

suggest that the paternalistic argument for helmet mandates is better understood as a victim-
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blaming argument.  The vast majority of motorcycling accidents, including the accident that 

claimed Scott Pohl’s life, are the result of passenger car drivers violating traffic laws and 

colliding with motorcycles (Hurt et al., 1981; Allen et al., 2017; Penumaka et al., 2014).  If other 

drivers were adequately attentive to the vulnerable others with whom they share the road, far 

fewer motorcyclists would be injured and killed in auto accidents.  Considered from this 

perspective, perhaps the paternalistic argument is a Category C victim-blaming argument that 

fails to satisfy Desert because it restricts the victims’ (motorcyclists’) freedom in order to deliver 

the victim a benefit, even though a different party (passenger car drivers) is causing the victim’s 

suffering.14 

Because there are reasonable grounds to think the paternalistic argument for motorcycle 

helmet mandates both satisfies and fails to satisfy Desert, it represents a borderline case with 

respect to this criterion.  To determine on which side of the border it ultimately falls, it is useful 

to approach the question of responsibility from a second direction: we might ask what role moral 

responsibility has in the justification of regulatory restraint.  In the case of the paternalistic 

argument, because moral responsibility has no explicit role in the justification of helmet 

mandates, we should not take the argument to blame victims.  

The paternalist’s argument begins with the observation that the state must choose 

between constructing either a risk environment in which relatively more motorcyclists die or a 

risk environment in which relatively fewer motorcyclists die.  Since motorcyclists value their 

own lives, the argument concludes that the state is obligated to intervene to reduce motorcyclist 

 
14 Some readers may find this argument unpersuasive because motorcyclists are inherently more vulnerable road 

users and are more difficult for passenger car drivers to see and avoid, especially in light of the fact that roadways 

are almost universally designed for four-wheeled rather than two-wheeled vehicles.  I engage this objection in the 

conclusion of this and the next chapter. 
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deaths.  This position follows whether the specific danger motorcyclists face is other passenger 

car drivers, other motorcyclists, potholes, loose gravel, airborne insects, wet roadways, or any of 

innumerable other hazards that are part and parcel to motorcycling.  In short, from the 

perspective of the paternalistic argument for helmet mandates, other passenger car drivers are 

just more furniture in motorcyclists’ risk environments, and the question of who is at fault for 

motorcyclists’ injuries has no bearing on the moral issue of which risk environment the state is 

morally required to construct. 

The paternalistic argument cannot be accused of adopting victim-blaming attitudes 

toward motorcyclists because it cannot be accused of blaming anyone at all.  The argument is 

agnostic about why motorcyclists get into accidents; it simply maintains that the state should 

intervene to promote motorcyclist health for its own sake, not to correct some sort of unjust 

victimization of motorcyclists at the hands of someone else.  Characterized in this way, the 

clearest way to classify the argument according to Desert is as a Category B argument that seeks 

to deliver a good to motorcyclists by preventing them from harming themselves (by choosing to 

ride unhelmeted).  This argument may be patronizing or disrespectful (a possibility explored in 

the next section), but it cannot reasonably be criticized for proposing to restrain the victims of 

harm while their harmers go free.  Thus, the paternalistic argument satisfies the Desert criterion. 

Speech 

The Speech criterion assesses the extent to which justifying arguments as political speech 

support and/or undermine efforts to construct a just social world.  When we offer arguments for 

or against public policies, those arguments have broader implications than merely telling us 

whether to support any single policy.  They also encode statements about the kinds of reasons 

that are admissible as grounds for state intervention in individuals’ lives, and they articulate 
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sentiments about the proper moral relationship between citizens and the state (Feinberg, 1965; 

Sunstein, 1996; Sampsell-Jones, 2003).  If these public utterances misidentify some goods as 

morally valuable or worthless, or when they misidentify nonproblematic individual behaviors as 

legally and therefore morally impermissible, then they work against our general effort to 

establish just public policies by directing our moral attention in the wrong way and/or to the 

wrong things  The Speech criterion alerts us to this relationship between our manner of speaking 

about justice and our capacity to achieve it in practice, and arguments which employ language 

that broadly supports enhanced justice are preferable to arguments that do not, even if their 

conclusions are the same for whatever specific policy they propose. 

Paternalistic disrespect 

Paternalistic justifications for policy intervention, including those supporting helmet 

mandates, are routinely criticized by liberal political theorists for undermining individual 

autonomy and democratic equality.  Elizabeth Anderson (1999) has famously accused 

paternalists of “effectively telling citizens they are too stupid to run their own lives, so Big 

Brother will have to tell them what to do,” thereby disrespecting individuals and articulating a 

classist or elitist sentiment (301).  Because classism and elitism are inherently incompatible the 

view that democratic citizens should stand in relations of moral and political equality with one 

another, Anderson’s complaint is not only that paternalism is disrespectful to others, but also that 

it erodes efforts to construct social norms wherein citizens routinely think of one another as 

equals. 

According to Christian Rostbøll (2005), it is important for citizens to imagine one another 

as free and equal co-participants in the democratic project because this recognition contributes to 

freedom broadly construed.  Among other forms of freedom that democrats should protect, 
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Rostbøll identifies “freedom as status,” which “identifies freedom as a position occupied by a 

person within a particular political and social structure” (389).  To realize freedom as status, “we 

must respect the status of each other as free persons, in the sense of persons worth arguing with 

and as persons who can contribute and respond appropriately to reasons” (389).  On this 

understanding of freedom, paternalistic justifications, as political speech themselves, undermine 

liberal commitments by failing to treat citizens as agents who are capable of updating their 

beliefs and behaviors in light of evidence and reasons in open deliberation. 

Some paternalists are not convinced that paternalism is disrespectful.  Sarah Conly 

(2012) simply denies that it is disrespectful for the state to tell citizens they are incapable of 

making correct decisions regarding their health and safety when left to their own devices:  

 

It may, of course, take away from someone’s consequence, in the eyes of others or in his 

own eyes, if it is pointed out that he doesn’t have a particular quality that he thought he 

had.  However, it is more demeaning to pretend to have a quality that you don’t than to 

admit to not having one you might like to have (41).   

 

Conly’s response is mistaken as an empirical matter, since it certainly can cause people to 

feel disrespected when others treat them paternalistically.  Furthermore, telling citizens they are 

incapable of choosing in their own best interests—even if this assessment is true—definitively 

violates freedom as status.  In proposing that individuals are more reliably made safe by direct 

restraint than education, argumentation, or other classically liberty-enhancing democratic 

interventions, paternalistic justifications as public utterances undermine a critical aspect of 

democratic freedom over and above whatever positive liberty is undercut by the regulatory 

interventions they support. 

Richard Thaler and Cass Sunstein (2009) suggest that paternalism need not be 

disrespectful by pointing out that individuals’ mistakes often follow from characteristics of 
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decision contexts, not from psychological shortcomings inherent within any particular class of 

individuals.  To take a classic example, conventional wisdom advises us not to grocery shop 

while feeling hungry, because feelings of hunger may lead us to buy excessive food or to prefer 

less healthy, read-to-eat food over fresher options that require preparation.  In this example, 

“shopping while hungry” is the decision context that leads us to err, and the way to avoid error is 

to avoid this decision context altogether—by shopping instead when we will not be led astray by 

powerful cravings.  Thaler and Sunstein use examples such as this to show that under some 

decision contexts, all of us are likely to make decisions even we wish we hadn’t.  Therefore, 

paternalistic justifications for policy intervention do not necessarily imply the existence of an 

elite class of superior deciders.  On the contrary, Thaler and Sunstein insist, paternalistic decision 

architecture helps those outside problematic choice contexts to empower those within them (and 

these may be the same individuals acting at different times, as in the shopping example) to act 

more accordingly to their own preferences. 

Paternalistic care 

Thaler and Sunstein’s response to Anderson reveals two different ways to consider the 

speech consequences of paternalistic justifications for liberty-reducing health policies.  First, 

their response gestures to the fact that there are multiple ways of expressing overtly paternalistic 

sentiments, and they are correct to identify Anderson’s version of paternalism as little more than 

a caricature.  No one who endorses paternalistic interventions frames their motivations in such a 

mean-spirited way.15   

 
15 Although in some instances Conly comes close, she is an exception that proves the rule. 
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In fact, it is reasonable to think that genuinely paternalistic intentions are incompatible 

with such meanness, as the argument is fundamentally motivated by a sense of caring for the 

wellbeing of restrained others.  It is hard work to get policies proposed, designed, approved, 

enacted, and enforced.  This work requires the combined efforts of many people, and expending 

it for genuinely altruistic reasons suggests that the paternalistic position is not well-expressed by 

Anderson’s caricature.  Rather, a better way to express colloquial paternalism would be 

something like this: ‘I understand why you feel that state intervention is unnecessary, and I don’t 

think there’s anything crazy or unreasonable about your viewpoint.  In fact, I even agree that you 

should have the freedom to expose yourself to some kinds of risk while doing what you enjoy, 

which is why I don’t think we should outlaw motorcycling altogether!  Moreover, if there’s a 

better way to make sure you can ride safely without requiring you to wear a helmet, I’m all ears!  

But for right now, helmet mandates are what the data say will best support your health and 

safety, and because I care about those things for you, and because you clearly care about them, 

too, I support policies that encourage helmet use.’ 

This expression of paternalistic sentiment maintains that individual motorcyclists are not 

the best judges of what will best ensure their safety on the road, but it does so through the use of 

rhetoric that emphasizes data-driven policy design and a genuine concern for rider safety.  The 

argument undermines freedom by proposing that the most effective intervention is to directly 

restrict the liberty of motorcyclists as opposed to educating them about the benefits of helmet 

use. But it shows that the critique that paternalists must articulate dismissive, mean-spirited 

elitist or classist sentiments toward those restrained by the policies they endorse is clearly 

mistaken. 
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Paternalistic technocracy 

Thaler and Sunstein’s specific policy intervention recommendations reveal a second way 

in which their response to the disrespect objection can inform our thinking about the speech 

consequences of the paternalistic argument.  Thaler and Sunstein insist that paternalistic 

justifications do not imply the existence of an elite class of superior deciders, but the forms of 

intervention paternalists support undercuts their insistence on this point as a matter of actual 

practice.  Notwithstanding the claim that paternalists need not believe in a class of superior 

deciders, in real policy design processes, most paternalistic interventions are indeed undertaken 

by those who claim expertise on the topic and who bear little demographic similarity to those 

whose freedoms are limited by regulatory restraint.  The fact that this need not theoretically be 

the case does nothing to blunt the complaint that much of the time it is. 

Furthermore, Thaler and Sunstein endorse a specific type of policies they call “nudges,” 

wherein regulators capitalize on individuals’ cognitive defects in order to construct decisions 

contexts so that individuals within them accidentally make better decisions.  For example, choice 

architects might choose “opt-out” retirement savings options, where individuals are 

automatically enrolled in savings programs unless they choose to opt out.  By choosing such a 

default opt-out option, more employees will contribute to their retirement accounts, which most 

agree is in their own best interest, but they do so only thanks to the same types of cognitive 

failures that led them to insufficiently save under opt-in default policies: forgetfulness of opting-

in deadlines, aversions to extra paperwork, a lack of knowledge about complex investment and 

taxation issues, and more.   

The point here is not that such nudges make us worse off, or even that there may be some 

non-neutral way to present choices.  Rather, the point is that nudging by its very nature avoids 
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informing individuals about the consequences of their many decisions, or even bringing those 

decisions to the forefront of their minds.  Rather, in so many words, nudging "tricks" people into 

doing what the paternalist estimates is in those peoples’ own best interests.  By seeking to 

surreptitiously manipulate individuals rather than respecting their freedom and treating them as 

willing and able to update their behaviors in open deliberation, some have argued that Thaler and 

Sunstein’s nudges are even more disrespectful than more explicit forms of paternalistic restraint 

(Conly, 2012; Hausman & Welch, 2010).16 

This examination of Thaler and Sunstein’s response to the paternalism complaint shows 

that there are two relevant questions to ask of the paternalistic argument with respect to Speech.  

First, we should ask what paternalistic expressions say about the people affected by regulatory 

restraint.  This line of investigation has revealed that the paternalistic argument fails to satisfy the 

Speech criterion insofar as it undercuts freedom by identifying them as incapable of choosing in 

their own best interests after being presented with information and reasons in public deliberation. 

Second, and perhaps more importantly, we should ask what the policies endorsed by the 

paternalistic argument suggest about the proper relationship between citizens and the state.  For 

example, we should differentiate between two kinds of arguments: one that endorses policies that 

implicitly restrict liberty by tricking people into doing the right thing, and another that favors 

 
16 Schmidt (2017) and Nys and Engelen (2017) have joined this debate by suggesting that nudges need not be 

problematically manipulative if they are sufficiently transparent and result from democratic procedures.  I mention 

this in passing, as this response seems to misunderstand the criticism against nudges.  One of the defining features of 

a “nudge” is that it modifies people’s behavior without notifying them of the fact that their behavior has been 

modified.  Of course, one might make a nudge transparent in the sense that the purpose behind the manipulation 

could be discovered after reflection and investigation, perhaps even through something as simple as asking one’s 

manager why the retirement contribution policy is designed one way rather than another.  But the fact that one must 

be aware of policy default choice options indicates that making manipulation transparent in the sense that it is 

discoverable is not the same as making a behavioral modification non-manipulative, since most people who are 

affected by such nudges are not even conscious of the fact that choice contexts are constructed—let alone that they 

might be constructed in a different way.  If by making a nudge transparent one has in mind transparently restricting 

individual liberty such that individuals are disallowed from making decisions or are overtly punished for doing so, 

then the policy is not surreptitiously manipulative, but it is also not a nudge. 
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policies that overtly restrict liberty to better ensure that the state’s interventionist behaviors 

remain transparent and accountable to democratic processes.   

Although the final consequences with respect to motorcyclist safety might be the same in 

both cases, the speech consequences of these arguments are not.  The latter argument better 

satisfies Speech insofar as it articulates the belief that the state should hear the views of citizens 

and base its regulatory decisions on information that citizens can both publicly review and 

contribute to.  In other words, what specific forms of intervention the paternalistic argument 

defends matters as an issue of justice, and arguments better satisfy Speech when they endorse 

public policies that place citizens and their state in overt discussion with one another, rather than 

subordinating the perspectives of citizens beneath the (concealed) expertise of state agents. 

Conclusion 

The paternalistic argument for motorcycle helmet mandates satisfies the Soundness, 

Endorsement, and Desert criteria: its conclusions follow validly from reasonable premises, it 

appeals to values that those affected by policy intervention genuinely endorse, and it proposes 

regulatory protection for those who suffer in vehicle accidents.   

The argument fares worse according to the Speech criterion, as it articulates a 

disrespectful attitude toward motorcyclists as unwilling or incapable of acting in their own best 

interests on the basis of reasons and argument offered in open deliberation.  However, the 

seriousness of this failure depends on two factors: (1) how altruistically the paternalistic 

justification is offered as a public utterance, and (2) how transparent are the policy interventions 

supported by the argument, including how these implicitly support a relationship of mutually 

respectful communication between the state and its citizens.  In other words, the quality of the 
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paternalistic argument as a way of thinking about health policy justice is a function of how 

respectfully it is offered and which specific policy interventions it seeks to defend. 

As an exercise in political theory, examining the paternalistic argument for motorcycle 

helmet mandates in light of the SEDS conceptual framework improves our thinking on health 

policy justice.  To my knowledge, no philosophical examination of paternalistic helmet mandates 

has carefully engaged the reasons that motorcyclists may support or resist helmet mandates, 

explored the fact that motorcyclists are more frequently victims of auto accidents caused by 

others, or questioned what this finding has to do with the justness of state intervention.  And, 

although philosophers have devoted significant attention to paternalism’s potentially 

disrespectful nature, the SEDS framework reveals that this concern has been significantly 

overblown, especially by caricatures of paternalistic altruism which are only one of the many 

ways of expressing genuine concerns for others’ wellbeing.  I believe it is this third point, 

wherein the Speech criterion teaches the lesson that how we talk about justice matters as an issue 

of justice, represents the conceptual framework’s greatest theoretical benefit in this case. 

The SEDS framework further improves our theoretical understanding of health policy 

justice by reminding us that when it comes to moral investigation, policy is equally important as 

justice.  The questions of whether and why we should intervene cannot be adequately answered 

unless we also ask how we should intervene (Attwell & Navin, 2019).  Again, as the Speech 

criterion has demonstrated, when given the choice between two arguments, one of which 

specifically calls for the state to acknowledge and explain its paternalistic motivations and the 

other which does not, we should prefer the former to the latter.  This is because the former, 

unlike the latter, helps to construct a political culture of transparency and accountability which 
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will support rather than undermine democratic efforts to construct a more just future—both in the 

context of helmet mandates and beyond.  

Practicable insights 

Thanks to its attentiveness toward policy design specifics, the SEDS framework also 

benefits those involved in practical policy design.  In particular, the Desert criterion gives 

regulators reason to consider the many sources of injury that motorcyclists encounter on the road 

and how these risks might be avoided.  Helmet mandates are one such risk management policy 

option, but the framework gestures toward other options as well.  For example, if the problem is 

that motorcyclists are more difficult to see (and therefore avoid) on public roads, then there may 

be paternalistic grounds for other motorcycling interventions, such as regulations regarding the 

size, number, location, color, or other features of motorcycle headlights and taillights.  Similarly, 

helmet mandates might be supplemented by more extensive motorcycle safety training programs 

or other licensing restrictions as part of a comprehensive motorcycling safety program. 

In short, how difficult it is to see a motorcyclist on the road is not a fact delivered to us 

by the universe with which we must grapple.  It is the consequence of regulatory choice.  

Knowing that passenger car drivers disproportionately cause motorcycling accidents can inform 

our choices of how to design intersections, regulate road surfaces and grades, choose speed 

limits, and discern driver readiness with written and on-the-road tests.  Admittedly, our reasons 

for pursuing these alternative measures for mitigating risk to motorcyclists may not be 

paternalistically motivated: in these cases, it is precisely to achieve the goal of preventing 

passenger car drivers from harming motorcyclists that we may interfere with various individual 

freedoms on public highways.  Nevertheless, it is thanks to using the SEDS conceptual 
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framework to think through the paternalistic argument that these previously neglected 

opportunities to save lives are revealed.   

It is extremely difficult, if not impossible, for a single argument to satisfy all four of the 

SEDS criteria.  With this in mind, I find the paternalistic justification for motorcycle helmet 

mandates to be a plausible account of what justice requires with respect to the state’s 

participating in creating risk environments within which motorcyclists live and die.  However, it 

is not enough that an argument be independently plausible; we also need to know whether this 

argument is better or worse than other ways of thinking about the justness of helmet mandates.  

The paternalistic argument must be compared to other candidate approaches.  For this, I turn to 

the next chapter. 
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CHAPTER 4: HARM AND HELMETS, PART 2 

The Harmful Externalities Argument 

 

Introduction 

After emergency services were called to the scene of Scott Pohl’s accident, he was 

transported by helicopter to the University of Michigan Hospital in Ann Arbor (Counts, 2012).  

Doctors were unable to successfully treat the traumatic brain injury Scott sustained in the 

crash—an injury that might have been prevented if Scott had worn his helmet instead of stowing 

it in his motorcycle’s saddlebag.  Over the next several hours, hospital staff kept Scott’s body 

alive while his family visited to say goodbye.  Life support was removed early the next morning, 

and Scott was pronounced dead from accidental traumatic brain injury at 4:53 am, June 23, 2021 

(Counts, 2012). 

Even though Scott did not survive his accident to receive long-term medical care, the 

transportation and care he did receive cost the hospital, emergency response services, and his 

family tens of thousands of dollars.17  In addition to generating large direct medical costs, 

traumatic brain injuries often leave victims with severe temporary or permanent disability which 

significantly reduces household and economic productivity (Access Economics, 2009; Blincoe et 

al., 2002; Zaloshnja et al., 2004).  Because helmets help prevent these particularly expensive 

injuries, widespread helmet use provides significant economic benefits.  According to the 

National Highway Transportation Safety Administration (2015), motorcycle helmets saved an 

 
17 Itemized details of Scott’s hospital and transportation bills are not available, but even the helicopter ride to U-Mich 

Hospital would have incurred costs on the order of tens of thousands (Gelburd, 2021). 
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estimated $17.3 billion in comprehensive costs, and if all motorcyclists had worn helmets during 

the same year, the NHTSA estimates that an additional $7.2 billion might have been saved (1).  

By failing to don the proper safety attire, motorcyclists involved in vehicle accidents more 

frequently suffer costly injuries, and the costs of these injuries are passed on to third-party payers 

in the form of hospital cost-shifting behavior and increased taxes and insurance premiums 

(Eastridge et al., 2006). 

The harmful externalities argument  

Medical care externalities18 are routinely adopted by philosophers and political theorists, 

empirical social scientists, and policymakers as grounds for motorcycle helmet mandates.  Their 

argument, which I call the “harmful externalities argument,” holds that helmet mandates are 

justified on the grounds that they reduce economic harms inflicted by unhelmeted motorcyclists 

on fellow members of the motorcyclists’ insurance and healthcare risk pools (Anomaly, 2009; 

Huster, 2015; Claassen, 2016; Purdey & Seigel, 2012; Biegler & Johnson, 2015; VanDeVeer, 

1986; Nolte et al., 2017; Mello & Studdert, 2014; Derrick & Faucher, 2009; Eltorai et al., 2016; 

Hundley et al., 2001; Gostin, 2007; Gostin & Gostin, 2009; Eastridge et al., 2006).  Many 

political theorists believe these “externalities are structurally analogous to harms,” and some 

interpretations “of the harm principle would judge pecuniary effects reason for interference” 

 
18 “Externalities” refers to relevant costs or benefits that result from a market transaction which are not reflected in 

the price at which a good is traded.  Pollution is a classical example of a negative externality, where the price of 

environmental degradation is often not included in the price at which a good is traded on the free market.  Instead of 

being paid by either consumers or producers of polluting goods, the price of pollution is borne by society, factory or 

consumer neighbors, or some other party “external” to the market transaction.  Externalities which result in external 

benefits are also called “external social benefits,” and those which result in external costs are also called “external 

social costs.” In the case of healthcare costs, negative consumption externalities occur when patients fail to pay for 

the entire cost of treatment themselves, resulting in some shared costs being borne by fellow members of insurance 

risk pools, fellow taxpayers, or other patients, as hospitals attempt to recuperate the value of written-off treatment by 

charging all patients higher prices.   
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(Claassen, 2016: 542, 553).  Therefore, “the costs of head injury . . . warrant limiting the freedom 

to ride without a helmet” (Biegler & Johnson, 2013: 715; Purdey & Seigel, 2012: 376). 

The harmful externalities argument is especially popular among liberal and libertarian 

thinkers because it offers a method for justifying paternalistic health policies without appealing 

to paternalism.  According to Michelle Mello and David Studdert (2014), appealing to financial 

externalities is designed to “turn the chorus of [antipaternalist] objections on its head” (8).  By 

ignoring the benefits motorcyclists may receive and instead focusing on the “morally innocuous” 

(Huster, 2015: 227) claim that riding unhelmeted is additionally harmful to others, the 

externalities argument defends regulatory interventions without appealing to paternalistic 

reasons.  In this way, the harmful externalities argument from harm allows liberals to have their 

cake (the lifesaving benefits of health and safety regulation) and eat it too (avoid supporting 

paternalism).  For this reason, it is scarcely possible to engage with vehicle safety device 

mandates without encountering the argument, both colloquially and in academic work. 

Notwithstanding its nearly universal invocation, moral philosophers have noted several 

potential difficulties with the harmful externalities argument, with hesitations falling into two 

broad categories.  Skeptics in the first category doubt that social costs as conceived by the 

argument are relevant moral considerations at all.  Jessica Flanigan (2015) forcefully argues that 

financial burdens faced by state insurance programs cannot ground justifications for regulating 

citizens’ unhealthful behaviors.  If the state is obligated to provide healthcare for its citizens, 

then it must do so without punishing citizens (in the form of benefits exclusion or penal taxes), 

regardless of how expensive healthcare is to provide (240).  Admittedly, it may be difficult for 

the state to manage healthcare programs when legislatures leave them underfunded and in poor 
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condition to deliver on their promises (as Michigan had in 2012), but Flanigan shows that this 

isn’t unhealthy citizens’ problem to solve.   

Skeptics in the second category accept the argument that external social costs may be 

morally relevant considerations for policy interventions, but they question whether the 

magnitude of negative externalities that result from motorcycle helmet nonuse are sufficient to 

justify helmet laws.  Peter de Marneffe (2006) notes that the social costliness of accidents “is not 

a bad reason, but it seems weaker than the paternalistic reasons” for intervention (82).  De 

Marneffe’s argument here is that no reasonable person looks upon the tragedy of preventable 

injury and recoils at its distant financial consequences; the most apparent reason to prevent injury 

is for the sake of the injured person, not out of some concern for secondary downstream 

suffering endured by anonymous others in the injured person’s insurance risk pool.   

Relatedly, Daniel Wikler (1983) has suggested that external social costs may simply be 

too small to carry a justification for most health and safety regulatory interventions.  Even if 

externalities which limit others’ economic freedom are morally relevant considerations, every 

exercise of economic freedom affects others in complex and unforeseeable ways: choosing to 

purchase from one seller rather than another, or choosing to save rather than spend, or choosing 

to work more or less all have public economic consequences.  Because we do not normally take 

these as grounds for state intervention, we might consider them insufficient for justifying 

intervention in the case of helmets.  Taken together, de Marneffe and Wikler both accept that 

externalities may be a relevant kind of reason to support policy intervention in a general sense, 

but they are skeptical that these costs are large enough in the case of vehicle safety device 

mandates to excuse restricting individual liberty. 
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Diverse attitudes toward the harmful externalities argument invite us to ask whether the 

argument is a good approach to estimating the demands of justice with respect to motorcycle 

helmet nonuse.  As an empirical matter, motorcycle helmet nonuse generates avoidable costs, 

both for motorcyclists and for nonmotorcyclists.  However, Flanigan’s argument shows that not 

all types of external costs are capable of justifying state interference.  Additionally, as Wikler 

and de Marneffe note, the size of these externalities may be morally significant.   

In addition to these two reasons to doubt the plausibility of external social costs as a 

justification for helmet mandates, we must also consider how the harmful externalities argument 

fares relative to other arguments for the same policies.  Helmet mandates are either justified on 

paternalistic grounds or they aren’t.  The harmful externalities argument must explicitly put aside 

the benefits enjoyed by motorcyclists as part of its defense of helmet mandates, lest it simply 

reduce to paternalism.  In other words, to function correctly as an alternative to paternalism, the 

harmful externalities argument must not make use of (and possibly even actively suppress) 

empathy for injured motorcyclists (Grill, 2015; De Marneffe, 2006).  Therefore, it cannot be the 

case that both the paternalistic and externalities argument offer a correct account of why helmet 

mandates are just, even if they agree about whether they are just.  Consequently, for us to 

consider the harmful externalities argument a good account of the justness of helmet mandates, it 

must both satisfy the SEDS criteria in its own right and do so more convincingly than the 

paternalistic argument. 

To answer these questions and help illuminate whether it is morally permissible to restrict 

motorcyclists’ freedom by enacting helmet mandates, the next four sections examine the harmful 

externalities argument in light of the SEDS conceptual framework.  What this examination finds, 

in short, is that the argument performs woefully.  The argument’s only strength is that it reflects 
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a correct endorsement of economic freedom and individual rights as values affected by helmet 

policies, but it fails to show that helmet mandates follow validly from these observations.  

Furthermore, the argument runs aground of Desert and Speech by emphasizing motorcyclists’ 

blameworthiness at generating harmful external costs despite the fact that motorcyclists are often 

not at fault for motorcycle crashes. 

Building upon this individual assessment, the final section of the chapter compares the 

harmful externalities argument to the paternalistic argument.  This exercise illustrates that the 

paternalistic argument is a significantly more plausible argument for helmet mandates, and this 

finding stands to improve our thinking about health policy justice and our efforts to enact justice 

in current institutions and in the future. 

Soundness 

The Soundness criterion considers whether policy recommendations offered by justifying 

arguments follow validly from plausible premises.  The harmful externalities argument begins 

from the premise that, on average, unhelmeted riders generate higher accident costs than 

helmeted riders (National Highway Transportation Safety Administration, 2015, Naumann & 

Shults, 2012; Access Economics, 2009; Eastridge et al., 2006).  The argument also presumes the 

harm principle, namely that the state is authorized to intervene in the interest of preventing 

individuals from harming one another (Mill, 2008).  I take for granted that the harm principle can 

be a correct approach to justifying state intervention in some cases, but whether this principle 

works in this case depends, first, on whether the external social costs of riding unhelmeted 

qualify as “harms” and, second, on whether helmet mandates follow from the arguments’ 

premises as a valid form of regulatory intervention to prevent those harms. 
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As we shall see, serious difficulties attend to each of these considerations.  First, contrary 

to Claassen (2016), the mere fact that negative externalities are costly to others does not imply 

that they can be treated as “harms” (542).  Second, even if we were to grant that the externalities 

generated by helmet nonuse constitute a harm, the harmful externalities argument does not imply 

that helmet mandates, which prevent only a tiny fraction of the external costs associated with 

motorcycling injuries, are the correct form of regulatory intervention.  Hence, the harmful 

externalities argument fails to satisfy the Soundness criterion for two reasons: it relies on false 

premises, and its conclusion is invalid. 

The diversity of social costs arguments 

Before showing how the externalities argument fails to satisfy Soundness, I should pause 

here to distinguish the harmful externalities argument from two other lines of reasoning that also 

defend regulatory intervention with reference to social costs.  First, many economists defend 

safety regulations by arguing that the benefits to society of life-saving regulatory intervention 

outweigh the liberty costs borne by individuals (De Blaeij et al., 2003; Esperato et al., 2012; 

Ozawa et al., 2011; Viscusi, 2008).  “Social costs” in this context refers to aggregate 

inefficiencies19 caused by motorcyclist injuries, contrasted with individuated economic harms 

borne by others which are the focus of the harmful externalities argument.   

 
19 Market inefficiency occurs when productive efforts are distributed in a way that results in lower overall utility than 

could be achieved if they were distributed differently.  A classic example of inefficiency considers land use potential.  

If Farmer John raises sheep (who do best on flat areas with plentiful grass) and Farmer Jane grows grapes (which do 

best on rocky hillsides), then the most efficient way to organize their two farms is to have Farmer John keep his flock 

in the fertile valleys while Farmer Jane places her vineyard on the slopes.  If these two farms were located in the 

reverse locations, net economic productivity would be unnecessarily low: the distribution of productive efforts would 

be inefficient. 
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A second cost-related argument for health and safety regulation holds that the freedom of 

those on social insurance to ride unhelmeted should be restricted because it will be costly for the 

state (as opposed to other individuals) to deliver to those individuals the healthcare they will 

require in the event of an accident (Flanigan, 2015).  On this argument, the state is authorized to 

restrict individual liberty in favor of a dominating interest in protecting solvency, and “social 

costs” refers to actuarial costliness at the state level, regardless of whether or how insolvency 

may affect individual taxpayers.   

I mention these two arguments merely as a way of clarifying what “social costs” will 

mean in the context of the externalities argument, and I set aside important questions as to 

whether the efficiency or actuarial arguments for helmet mandates are promising avenues for 

justifying mandates.  I return to the efficiency argument in Chapter Six, and Flanigan (2015) has 

addressed the actuarial argument. 

Externalities are not “harms” 

The first step in assessing the soundness of the harmful externalities argument is to 

establish some clarity about what counts as “harms.”  When Mill (2008) proposed the harm 

principle as a heuristic for identifying when state intervention is appropriate, he noted that “No 

person is an entirely isolated being” (88).  Because modern economic life is a myriad of complex 

interrelations, probably none of our actions has strictly no effects on other individuals, and many 

of these effects are certain to reduce welfare in one way or another.  For example, engaging in 

economic activity of any kind in a competitive economy will negatively affect other people in a 

strict sense.  Whenever you purchase a good, you deny others the opportunity to also purchase 

that good.  By choosing to purchase from one seller rather than another, you deprive other sellers 

of the income they would have earned, had you purchased from them instead.  These are welfare-
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affecting external consequences, but they do not seem to trigger a justification for state 

involvement.  Consequently, if the state may intervene to prevent harms but may not intervene to 

prevent all externalities, not all externalities can be “harms” in the strict justificatory sense. 

To distinguish the class of negative effects on others which warrant state intervention 

from those which do not, Mill turns to the question of rights.  For Mill, an action “harms” 

someone in the technical sense if it represents a failure of the harmer to perform a specific duty 

they owe to the harmed party, like a parent’s refusal to support their children (91).  Notably, Mill 

explicitly dismisses nonspecific economic impacts that violate no identifiable individual’s rights 

as an  

 

inconvenience . . . society can afford to bear for the sake of the greater good of human 

freedom.  If grown persons are to be punished for not taking proper care of themselves, I 

would rather it were for their own sake, than under pretense of preventing them from 

impairing their capacity of rendering to society benefits which society does not pretend it 

has a right to exact (91).   

 

For Mill, the distinction between actions which merely reduce utility and those which are 

“harms” for the sake of justifying state intervention is properly understood as a question of rights 

violations, whereas “harmful” actions are harmful in the technical sense only when they violate 

some specific right of some “assignable individual except himself” (91). 

This understanding of harms has also been described in terms of “basic interests” 

(Feinberg, 1986; Anomaly, 2009; Claassen, 2016) and “primary goods” (Rawls, 1971), both of 

which refer to “conditions that are generalized means to a great variety of possible goals and 

whose joint realization…is necessary for the achievement of more ultimate aims” (Feinberg, 

1986: 34). The purpose of political rights is precisely to enshrine these types of interests and 

goods such that all citizens may enjoy the conditions which enable them to maximally exercise 
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autonomy subject to the condition that others may exercise their autonomy at the same time and 

to the same extent (Rawls, 1971).  Therefore, whether we use the term “harm” to refer to rights 

violations or infringements upon others’ primary goods, the concept is equivalent. 

The central point here is that the harm principle locates harm at the individual level only.  

This is not to say that the (in)solvency of the state does not affect individuals or their rights, only 

that the state has no additional claim to any particular financial condition that goes beyond the 

rights of the individuals who comprise the state.  In other words, if a trifling financial impact on 

an individual would not violate that individual’s rights, then aggregating many similarly trifling 

financial impacts across a large number of people also does not violate rights because there are 

no aggregate rights for those aggregate costs to violate. 

Very little precision is required to demonstrate that risky behavior does not harm others 

by violating individual rights.  On average, motor vehicle accidents have been estimated to cost 

about $1 million each, once medical costs, emergency services, rehabilitation, lost market and 

household productivity, insurance administration costs, workplace costs, legal fees, travel delays, 

property damage, psychological trauma, and disability have been considered (Blincoe et al., 

2002: 9, 73-74; Biegler & Johnson, 2015).  There are approximately 200 million drivers on the 

road in the United States (Office of Highway Policy Information, 2011).  If the costs of a 

motorcyclist’s injuries were evenly spread across this pool, each other person would suffer 

$0.005 of negative economic impact.  Of course, naively dividing the net costs of localized 

accidents over the entire nation’s driving population understates the real third-party impacts of 

accident injuries, but restricting the risk pool will only help so much: even if the pool were 

restricted to only 1% of all drivers, each accident’s average individuated external cost would be a 

still-trifling $0.50.   
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Furthermore, of this $0.50, only a small portion could possibly qualify as a “harm.”  A 

significant share of the total economic impacts of accident injuries are first-party costs borne by 

motorcyclists themselves, including 60% of the cost of household productivity, 35% of the costs 

of property damage, and 15% of medical care costs (Blincoe et al., 2002: 59).  Hence, one 

problem with appealing to external social costs as grounds for state intervention is that most of 

the costs of riding unhelmeted are not external. 

Of the costs that are external, the single largest component is the foregone market 

productivity of the injured party, which accounts for about half of the total social costs associated 

with the most severe injuries and about one third of the total costs associated with less severe 

injuries (Blincoe et al., 2002: 9).  According to most liberal theory, individuals are under no 

obligation to behave in socially productive ways in the first place, whether that means exposing 

themselves to higher risks of serious injury or failing to develop their productive capacities in 

favor of living life as a beach bum (Huster, 2015; Mill, 2008; Van Parijs, 1991).  A failure to 

organize one’s life in a maximally (or minimally) socially productive manner, albeit costly to 

society in the sense that it deprives others of potential benefit, is not normally considered a 

“harm” for which individuals may be held morally accountable.  In other words, foregone market 

productivity, although costly to others, is not something that others may claim to have a right to 

enjoy. 

Furthermore, safety devices are not perfect, and for this reason motorcycle helmet nonuse 

can only be blamed for a fraction of the external economic consequences of rider injuries.  When 

we calculate the cost or value of probabilistic outcomes, we must consider not only the value of 

the outcome of interest, but also the probability that such an outcome occurs.  For example, the 

“expected value” of a $1 lottery ticket is less than $1, even if the jackpot is worth hundreds of 
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millions of dollars, precisely because the likelihood that this ticket wins the jackpot is 

vanishingly low.  Following the same logic, the average share of external costs attributable to 

helmet use is calculated by multiplying relevant costs by the probability that a helmet would 

have prevented the injuries, had one been worn.  This multiplicative reduction is called 

“weighting.”  Helmets are estimated to be between 20 and 60% effective at preventing head and 

facial injury, including severe and traumatic brain injury, but they are not effective at preventing 

injuries to the lower body or extremities (Cook et al., 2009; Wobrock et al., 2003; National 

Highway Transportation Safety Administration, 2008).  Wobrock et al. (2003) found that head 

injuries comprised only 7.6% of all injuries suffered by motorcyclists, disproportionately 

concentrated among high-severity injuries.  When the effectiveness of helmets at preventing 

head injury is weighted by the likelihood that an injury of any severity is a head injury, the 

expected effectiveness of helmets ranges from only 1% for minor injuries to 16-20% for severe 

and critical injuries (11-12).   

Even if the net social costs of a motorcycle accident were concentrated on 1% of the adult 

driving population, after internalized costs, non-rights-based external costs, and costs not 

associated with helmet nonuse are excluded, the average individuated economic burden 

generated by unhelmeted motorcycling is between $0.0025 and $0.04.  Many of us don’t bother 

to pick up pennies we pass on the sidewalk, but each of those inconsequential pennies might be 

worth as much as the external burden we bear from someone else’s failure to don a helmet.   

We should note that it is not merely the size of a financial disutility that determines 

whether suffering the disutility violates someone’s rights.  Rather, the relevant consideration is 

whether we have already enshrined the victim’s affected interests in a right.  If I snuck into your 

wallet and stole a penny from you, that would violate your rights because of what it means to 
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“steal;” the magnitude of the theft is irrelevant in light of the fact that your ownership of that 

penny was already enshrined in a private property right.  However, the size of financial 

externalities in the case of risky individual behavior does matter because individual interests as 

they are affected by others’ open market behaviors are not likewise protected by private property 

rights.   

At best, we might insist that individual interests as they are affected by others’ market 

behaviors is something that we should enshrine in a right, but this move commits us to too much.  

If the state should be permitted to prevent risky motorcyclists from imposing fractional pennies 

of external medical care costs onto other members of their risk pools, then, by the same 

argument, the state should intervene in every facet of modern economic life.  Decisions about 

where to eat dinner and how many children to have and how many hours per day to work all 

affect other individuals’ economic situations, and no doubt to a far greater extent than do 

unhelmeted motorcyclists.  I take for granted that the state is not permitted to intervene in these 

decisions (at least not on the grounds offered here), which implies that we do not think 

individuals have a right to be economically protected against the consequences of others’ open 

market behaviors.  Consequently, we do not think individuals have a right not to be affected by 

the trivial external costs generated by riding a motorcycle unhelmeted, and therefore the costs of 

helmetless motorcycling injuries are not “harms.” 

Collective rights 

Perhaps I’ve moved too quickly past collective rights.  Even though Mill locates rights at 

the individual level only, we could imagine the harm principle being brought to bear on 

situations where members of society jointly share a right to some collective good that risky 

individual behavior threatens.  For example, suppose we collectively share a right to have state 
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revenues spent in some minimally efficient way and that riding a motorcycle unhelmeted 

generates enough inefficiency to violate this right.  Alternatively, maybe the accumulation of 

many riders going unhelmeted results in what Joel Feinberg (1986) calls an “accumulative 

harm,” say, by violating other individuals’ rights to live in a society with certain features, like a 

functioning and solvent public health fund.  If such collective rights or accumulative harms exist, 

then unhelmeted motorcyclists may inflict harm, which may justify limiting their freedom to ride 

without a helmet on the basis of the harm principle. 

I am willing to grant that collective rights or accumulative harms might justify restricting 

the freedom to ride unhelmeted.  However, it must first be shown that collectives or individuals 

in fact have such rights that unhelmeted motorcycling violates.  Although I cannot rule out the 

possibility of such rights existing, it would be dangerous to claim them too hastily.  This is 

because such a right, like an individual right to protection against the negative consequences of 

others’ open market activities, threatens to overcommit us against a vast number of public and 

private enterprises that are more costly, less efficient, and/or more wasteful than the 

comparatively insignificant impacts of unhelmeted motorcycling, yet we do not consider these 

other cases deserving of regulatory restraint. 

At any rate, even if collective rights or accumulative harms could substantiate an 

argument that motorcyclists are harming others, this will not rescue the harmful externalities 

argument.  This is because its conclusion (that the state should enact helmet mandates) does not 

validly follow from the premise of harm, whether it is true or not.  Although mandates may 

induce more riders to wear helmets, those who violate mandates still generate almost all the 

external costs they otherwise would without a mandate.   
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Helmet mandates do not eliminate the externalities of motorcycle accidents 

Violating the Michigan helmet mandate prior to 2012 was a civil infraction punishable by 

a $180 ticket (Washtenaw County District Court, 2018).  This $180 ticket is far less than the net 

external costs associated with unhelmeted motorcycle accidents.  Because the social costs 

argument from harm explicitly justifies state intervention according to its ability to internalize 

unhelmeted motorcycling externalities,20 helmet mandates with such lenient punishments for 

violators seem not to deliver the social outcome that justified their being enacted in the first 

place.  If the state is (only) justified to intervene for the sake of preventing harmful externalities, 

then the argument should endorse more aggressive penalties that privatize the costs of riding 

unhelmeted to unhelmeted motorcyclists themselves, possibly through policies which deny 

medical care for injured unhelmeted motorcyclists or fines for helmet nonuse set equal to the 

expected external costs of riding without a helmet. 

Instead of internalizing external costs by penalizing unhelmeted motorcyclists, the 

argument could instead recommend preventative methods that obviated these costs.  For 

example, if riding a motorcycle without a helmet constitutes a harm, then riding a motorcycle 

with a helmet also constitutes a harm, since the great majority of injuries sustained during a 

motorcycle accident will not be prevented by a helmet and will also produce economic burdens 

on others.  Even with perfect enforcement, helmets only reduce the harm caused by motorcyclists 

by less than 20% (Wobrock et al., 2003: 11).  A preferable policy would be to ban motorcycles 

 
20 This phrase refers to price manipulation policies that cause the price encountered by buyers and sellers to reflect the 

per-unit price which would prevail if buyers and sellers had fully accounted for external costs and benefits in their 

private evaluation of the product.  Internalizing external costs does not mean that the state literally identifies and bills 

individual buyers and sellers of goods with externalities. 
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outright; under the same assumption of perfect enforcement, such a policy would eliminate 100% 

of harmful externalities. 

I hasten to emphasize that I am not suggesting that the state should enact denial-of-

healthcare policies, exorbitant fines for riding unhelmeted, or motorcycle bans.21  I take for 

granted that none of these policies is morally permissible.  Rather, I bring up these possibilities 

only as examples of policies that would validly follow from the harmful externalities argument.  

Not only is it the case that the argument’s proposed policy intervention does not validly follow 

from its premises; it is further the case that many interventions that do validly follow are 

obviously morally impermissible.   

What these considerations reveal, then, is that the harmful externalities argument fails to 

satisfy the Soundness criterion because it relies on a false premise that externalities are “harms” 

in the sense that they violate others’ rights. Moreover, even if that premise were true, helmet 

mandates do not follow from it as a valid form of state intervention designed to protect a right 

not to be (negatively) affected by others’ open market behaviors.  The harmful externalities 

argument is a poor argument because its reasons for state interference are implausible, and the 

specific type of public intervention it recommends doesn’t even follow from the reasons it offers.  

As the SEDS framework makes clear, this argument fails as an argument, and we should 

therefore be hesitant to trust any of its conclusions about what justice may demand of the state 

with respect to unhelmeted motorcycling. 

 
21 It is possible that even more perverse policies, such as vehicle anti-safety device mandates designed to prevent 

costly critical injuries by instead killing injured motorists, would validly follow from the harmful externalities 

argument.  I do not directly engage such policies here, but I do confront them in Christensen, 2021. 
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Endorsement 

The harmful externalities argument is grounded on the claims that 1) infringement of 

rights is a moral wrong, and 2) economic freedom is a moral good.  I follow most liberal 

theorists in accepting that these are noncontroversial claims.  It is a separate question whether the 

specific social costs generated by helmet nonuse constitute an infringement of rights (they do 

not), but how that question is resolved has nothing to do with the observation that people almost 

universally acknowledge the moral permissibility of rights protection.  Therefore, whatever else 

the externalities argument gets wrong, it is at least correct that the protection of individual rights 

matters for justice and that economic freedom is a moral good endorsed by everyone, including 

those affected by helmet mandates. 

Desert 

After Scott Pohl was killed in his motorcycling accident, the Ann Arbor News published 

an article about his death (Counts, 2012).  The article describes Scott’s accident and its relation 

to the helmet law, generally emphasizes the event’s tragic character through appeals to 

familiarity with loss, and underscores the importance of considering the human consequences of 

the decision to ride unhelmeted, mandate or not.  Throughout the article, the author interviews 

Scott’s parents and the doctors who fought to save his life, all in the effort to help other 

motorcyclists understand the stakes of their decision to forego a helmet. 

Harmful externalities and victim-blaming 

The article does not address the social costs of motorcycle helmet use or nonuse, and one 

need only scroll down to the comments section of the online version of the article to see why 

such a shift in focus would be antithetical to the article’s humanistic appeal.  Although the vast 

majority of commenters expressed condolences for the Pohl family’s loss, some took a more 
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critical view of the incident, placing blame (or at least a significant share of responsibility for the 

accident) onto Scott, despite the fact that the other driver was at fault.  Comments decrying the 

negative economic impact of helmet nonuse were among the least sympathetic: 

 

“Except that the rest of us end up paying for your stupidity with higher insurance rates.” 

 

“Problem is that your bad decisions cost everyone else” 

 

“Guess that is why my car insurance is so high!  This will be the second son they will 

have gotten money from the insurance company for.  So sad” 

 

“How much insurance do you carry?  If you sustain a closed head injury requiring 

lifelong treatment, and your insurance does not cover lifetime care, can we pull the plug 

so we don’t have to pay for your decision?” 

 

The anonymity of the internet routinely invites people to share their most reprehensible 

opinions, which may invite us to simply dismiss comments like these as inauthentic attempts to 

be purposely incendiary.  However, I believe there is a lesson to be learned from treating them as 

legitimate moral data.  The SEDS framework does not merely bring to light that people wrote 

disgusting things.  It draws our attention to a notable correspondence between the decision to be 

disgusting and what those disgusting comments are about: the economic impacts of motorcycle 

accident injuries.   

Focusing on costs not only ignores the fact that a man has tragically died; it treats Scott 

as nothing more than a threat to the rest of society.  Sure, Scott’s family is mourning, “except 

that the rest of us end up paying.”  Yes, a young man died, but the real “problem is that your bad 

decisions cost everyone else.”  In a deeply troubling comment, one person even goes so far as to 

suggest that the harmful externalities argument might justify killing Scott ourselves, had he 

survived with the need for lifelong medical care.   
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It would be one thing if these comments acknowledged that motorcyclists’ injuries are 

tragic and that the financial costs of accidents are not the only morally relevant issue.  However, 

to the extent that the externalities perspective does lend itself to remorse, it’s only toward those 

the commenters (falsely) perceive to be suffering financial losses and never toward the man who 

has died or his grieving family.   

What should perhaps alarm us even more is that the inhumane attitude invoked by the 

harmful externalities argument is not endemic to the already toxic context of brief, anonymous 

online comments.  Michelle Mello and David Studdert (2014) are expert scholars in health law 

and both had dual appointments at Stanford Law School and Stanford School of Medicine at the 

time of writing.  They are highly trained, influential participants in the effort to enact just health 

and safety regulations.  Yet, as their 2014 Hastings Center Report clearly articulates, arguing on 

the basis of financial externalities is designed to “turn the chorus of [antipaternalist] objections 

on its head” (8). Therefore, it should come as no surprise that, when the argument is made, it is 

offered as a replacement for—rather than a supplement to—empathetic concerns for the loss of 

human life.  Indeed, Mello and Studdert insist that those opposed to state paternalism, far from 

being moved by others’ suffering, “should be angered by the prospect that people’s poor choices 

. . . are pushing up insurance premiums for everyone” (8).   

These comments reveal the same lesson as can be found in the Ann Arbor News 

comments section: the harmful externalities argument and suppression of empathy for crash 

victims are connected, and not accidentally. To function correctly as an alternative to 

paternalism, the argument must avoid appeals to empathy for motorcyclists injured by other at-

fault drivers (Grill, 2015: 56; De Marneffe, 2006).  Toward this end, the argument deploys overt 

victim-blaming rhetoric as a specific psychological mechanism through which individuals avoid 



89 

feelings of empathy (Hirschberger, 2006; Zaki, 2014) and quash concomitant willingness to offer 

financial support or care for accident victims (Zaki, 2014: 1626).   

Psychological research provides an explanation for the observed correspondence between 

the harmful externalities argument and perverse victim-blaming rhetoric.  If the argument is to 

successfully defend helmet mandates without relying upon paternalistic reasoning, then it must 

tie the moral permissibility of regulatory restraint to the moral culpability of motorcyclists, even 

though motorcyclists are predominantly the victims of motor vehicle accidents caused by 

inattentive and/or unsafe passenger car drivers (Hurt et al., 1981; Allen et al., 2017; Penumaka et 

al., 2014).   

The externalities argument suggests that the state should restrain motorcyclists because 

motorcyclists are hurting other people, when in fact the third-party external costs resulting from 

motorcycle accidents are caused by passenger car drivers, not the motorcyclists who are 

victimized by their bad driving.  Therefore, on the most charitable possible interpretation, the 

harmful externalities argument fails to satisfy Desert by representing a Category C victim-

blaming argument: motorcyclists are made safer by regulatory intervention only insofar as it is 

more difficult for at-fault passenger car drivers to seriously injure or kill them in vehicle 

accidents. 

Harmful externalities as a whipping boy 

On a less charitable reading, the harmful externalities argument is a Category D 

"whipping boy" argument that prescribes a punishment for victims in order to deliver regulatory 

relief to their victimizers.  If we consider at-fault passenger car drivers as fellows in 

motorcyclists’ insurance and healthcare risk pools, this reading follows straightforwardly from 

the argument.  The state should intervene for the sake of protecting (at-fault) drivers from the 
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costs of unhelmeted motorcycling, even though those costs are primarily generated by 

motorcyclists’ victimization at the hands of inattentive drivers.   

Whipping boy portrayals of the externalities argument are present in state legal codes that 

enable motorcycle helmet mandates in the first place.  For example, in Michigan, the state 

legislature’s authority to enact helmet mandates is justified by mandates’ ability to reduce the 

liability “of drivers who collide with motorcycles” (People v. Poucher, 1976).  By wearing 

helmets, fewer motorcyclists struck by other drivers die, which allows at-fault drivers to be 

charged for moving violations instead of manslaughter.  Additionally, helmeted motorcyclists 

who survive accidents caused by other drivers suffer fewer and less severe injuries, which 

reduces at-fault drivers’ financial liability (for medical costs and other compensatory damages).  

This is an archetypical example of a whipping boy argument that proposes to punish victims with 

an eye toward protecting victimizers.   

The Desert criterion improves our thinking about the harmful externalities argument for 

health policy in two ways.  First, it shows that, even on the most charitable possible 

interpretations, the argument lies in tension with our fundamental moral intuitions about the 

proper relationship among victimization, protection, responsibility, and restraint.  Second, the 

criterion brings into sharp focus the way that extant health policy interventions are sometimes 

supported by manifestly problematic moral arguments in practice. 

Speech 

The failure of the harmful externalities argument to satisfy the Desert criterion also has 

implications for Speech.  In both formulations, two key aspects of the argument include the 

suppression of empathy toward injured motorcyclists and a prioritization of the negative 

consequences endured by others from unhelmeted motorcyclists’ injuries.  The Speech criterion 
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helps us to recognize that these aspects, when encoded in our public utterances about health 

policy justice, can undercut broad-based efforts to develop and sustain democratic justice. 

Why empathy matters 

In large modern democracies, citizens have the opportunity to personally encounter only 

a vanishingly small proportion of the citizens for and together with whom they construct a shared 

political reality.  This means that, to make good on democratic commitments, citizens must be 

able to imagine others as fellow members in the democratic project, even if they are not able to 

participate with these fellows in a directly perceivable way.  Many thinkers have noted that 

empathy is one of the principal conceptual and emotional mechanisms through which this 

imagined democratic cooperation is possible.  Sharon Krause (2008) identifies empathy for 

others as a critical input for impartiality, a necessary component for holding oneself accountable 

to others.  Michael Morrell (2010) argues that empathy helps drive equal consideration, which is 

part and parcel to conceiving of fellow citizens as free and equal co-participants in the 

democratic project (Anderson, 1999).  Robert Goodin (2003) notes that empathy is the specific 

mechanism through which citizens can imagine the positions and needs of others, in a way that 

enables citizens to simulate deliberation with those they cannot meet face-to-face.  Similarly, 

empirical social scientists have found that individuals who experience greater empathy also 

demonstrate greater commitment to democratic values (Miklikowska, 2012: 603) and are better 

able to recognize commonality across class boundaries (Rampal & Mander, 2013: 53).   

By insisting that we suppress feelings of empathy toward injured motorcyclists, the 

harmful externalities argument fails to satisfy the Speech criterion by fostering the development 

of social attitudes which are antithetical to democratic justice.  Not only does the argument fail to 

adopt language reflective of democratic commitments; the language it does adopt makes it more 
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difficult to take fellow citizens’ views seriously, or even to believe that taking fellow citizens’ 

views seriously is an important thing to do in the first place. 

Conclusion 

Of the four SEDS criteria, the harmful externalities argument satisfies only Endorsement: 

it correctly identifies individual rights protections and economic freedom as moral goods 

relevantly affected by helmet mandate policies.  Of course, these are not the only goods 

influenced by helmet mandates, but the framework does not require that each justificatory 

argument engage with every possible value. 

The argument goes wrong in several important ways.  First, it wrongly takes for granted 

that the economic freedom reduced by helmet nonuse constitutes a right and that riding 

unhelmeted generates a corresponding harm the state should seek to prevent.  Even if these costs 

were correctly understood to be “harms,” the argument is also mistaken that helmet mandates 

follow as a valid form of regulatory intervention to prevent these harms.  Helmet mandates fail to 

eliminate most external social costs caused by motorcycling accidents because helmets do not 

protect against all types of injuries, and (as currently designed) helmet mandates do nothing to 

internalize the externalities generated by those who violate mandates and ride unhelmeted 

anyway.  Therefore, the harmful externalities argument fails to satisfy Soundness by adopting a 

false premise and reaching a conclusion that does not follow from that premise, true or not. 

By failing to satisfy Soundness, the harmful externalities argument is a bad argument. 

More importantly, however, the argument’s spectacular failure according to Desert and Speech 

render it an argument that is bad for us.  On the most charitable possible interpretation, in 

seeking to enhance motorcyclist safety, the externalities argument blames the victims of 

automotive accidents—motorcyclists—for generating healthcare and other cost externalities 
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through their injuries.  On a less charitable reading, the argument seeks to restrain the victims of 

automotive accidents in the interests of mitigating the civil and criminal liability of the passenger 

car drivers whose bad driving injures and kills motorcyclists.  Both interpretations are 

instantiated in public utterances defending helmet mandates, and both fail to satisfy Desert in 

their inability to prescribe regulatory protection for the victims of harm and regulatory restraint 

for those responsible for harming them. 

Suppression of empathy toward injured motorcyclists is the specific psychological and 

rhetorical mechanism by which the harmful externalities argument blames the victims of 

motorcycling accidents and therein seeks to avoid slipping into benevolent paternalism (Mello & 

Studdert, 2014; Grill, 2015; De Marneffe, 2006; Hirschberger, 2006; Zaki, 2014).  However, to 

achieve democratic justice, citizens must retain the ability to empathize with their fellows in the 

democratic project, especially those they cannot encounter face to face—such as, perhaps, 

injured motorcyclists they might read about in the Ann Arbor News (Krause, 2008; Morrell, 

2010; Goodin, 2003).  As a political utterance that explicitly seeks to reduce feelings of empathy, 

the externalities argument fails to satisfy Speech by actively working against efforts to establish 

a more just and democratic society. 

Are motorcycle helmet mandates just?   

In the past two chapters, I have analyzed two arguments that defend the moral 

permissibility of motorcycle helmet mandates.  First, the paternalistic argument holds that the 

state has credible information regarding motorcyclists’ goods, proper motivation to secure those 

goods, and effective policy opportunities to act upon that motivation.  The paternalistic argument 

is probably the most apparent reason to support restricting motorcyclist freedom to ride 

unhelmeted (De Marneffe, 2006), but it is often presumed to be inferior to the harmful 
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externalities argument, which avoids suspicions often leveled at paternalism.  In light of the 

SEDS conceptual framework, however, it is clear that the harmful externalities argument suffers 

from failures on multiple dimensions and to a much greater extent than the paternalistic 

argument. 

There is no single metric according to which we can confidently discard a justifying 

argument.  Failing to satisfy one of the SEDS criteria is likely insufficient: few arguments will 

satisfy all four, if for no other reason than the practical questions of policy design in large 

modern nation states are so incredibly complicated.  Nevertheless, the SEDS conceptual 

framework can help us confidently reject the harmful externalities argument as a promising 

candidate for understanding what justice requires of the state with respect to motorcycle helmet 

mandates, and this confidence arises both from the argument’s own individual failures as well as 

its comparative failure relative to the paternalistic argument in favor of the same policy 

intervention.   

In short, there is simply no reason to believe the harmful externalities argument  because 

it is so much worse than another well-known argument on the same question.  Where the 

paternalistic argument satisfied Soundness, the externalities argument from harm did not.  Where 

the paternalistic argument represented a borderline case on Desert, the social costs argument 

from harm squarely fails it.  Where the paternalistic argument had trouble with Speech by being 

admittedly disrespectful and unsupportive of some liberal commitments, the rhetorical project of 

avoiding paternalism bound up in the harmful externalities argument necessitates the active and 

explicit undermining of democratic values and justice.  If we must make a policy decision, and if 

we want this decision to reflect as much as possible our best estimations of what justice requires, 

then we would be better served by the guidance of the paternalistic argument. 
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Theoretical and practical insights 

The first theoretical and practical insight granted by the SEDS conceptual framework  in 

the last two chapters is that it matters how our justifying arguments invite us to think and talk 

about other people.  Although we (philosophers and political theorists, empirical social scientists, 

politicians, and everyday citizens) often express concerns about the speech implications of 

paternalism, the framework helps us to see how the harm principle can profoundly corrupt public 

deliberation over the state’s role in adopting lifesaving policy measures.  Recognizing this fact 

improves our thinking about the relative dangers of endorsing paternalism, and it stands to 

contribute to enhancing justice in practice by alerting us to the moral stakes of how we discuss 

the merits and demerits of vehicle safety device mandates.  Just as we must attempt to avoid 

injurious language in other contexts, as a matter of justice, we need to stop talking about harmful 

externalities as a justification for helmet mandates and other similar policies and start helping 

others see the importance of abandoning this language as well. 

A second insight delivered by the SEDS framework relates to the fact that motorcyclists 

are overwhelmingly victims of other drivers’ wrongful behavior (Hurt et al., 1981; Allen et al., 

2017; Penumaka et al., 2014).  Emphasizing this fact helps to situate motorcycle helmet 

mandates within a broader institutional context of highway transportation safety policy.  For 

example, by thinking carefully about our paternalistic reasons to encourage motorcyclists to don 

helmets for their own safety, we found that we also have related paternalistic reasons to regulate 

other aspects of motorcycling, such as regulating the number and color of motorcycle headlights 

and taillights or requiring expanded motorcycling safety education courses as a condition for 

motorcycling licensure. 
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Furthermore, reflecting on the victimization of motorcyclists as part of Desert reveals 

many powerful nonpaternalistic reasons to augment motorcycle regulations with other policies 

designed to mitigate the risk motorcyclists face from other drivers.  In particular, the mere fact 

that it may be more difficult to safely share the road with motorcyclists does not absolve other 

drivers of the responsibility to do so, and the best way to improve the safety of motorcyclists 

(both in terms of practical effect and in terms of justice) may be to shift our attention away from 

motorcyclists and toward increasing others’ driving aptitude. 

All motorcyclists I know personally talk about the way learning to ride a motorcycle 

safely affects one’s own driving habits in a passenger car.  For example, intersections, lane shifts 

and merges, and tight corners make it difficult to see oncoming vehicles, which makes 

motorcycles even more difficult to see than they already are.  Riding a motorcycle in conditions 

like these teaches many motorcyclists first-hand the importance of driving defensively, slowing 

down, maintaining safe following distances, and paying attention to other vehicles in these 

comparatively dangerous and short-reaction driving contexts, and motorcyclists apply these 

lessons while driving other types of vehicles as well.  Although it seems too much to require all 

passenger car drivers to become trained on motorcycling to instill this sensitivity to vulnerable 

road users, it may be possible to achieve some benefits of first-hand experience with focused 

training modules, educational videos, or virtual reality.   

At any rate, my goal here is not to defend or decry motorcycle helmet mandates, although 

it should be clear that there are reasons to be cautious about them, especially if helmet mandates 

are offered up as a complete policy solution to issues of motorcyclist safety.  Rather, my goal is 

to illustrate how the SEDS conceptual framework can improve our thinking about what justice 

requires, and how identifying the weaknesses of justifying arguments can draw our attention to 
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innovative methods for enhancing justice in the real world.  Examining motorcycle helmet 

mandates, especially if they were enacted as part of a comprehensive traffic safety program, also 

shows how paternalistic sensitivities can have a role to play in creating a generation of surviving 

and thriving democratic citizens who see one another as dignified equals in the future, whereas 

avoiding paternalism through arguments like the harmful externalities argument threatens to 

undermine the very foundations upon which democratic commitments are built. 

Of course, these are not the only two justifications for helmet mandates we could 

consider in light of the SEDS framework.  This entire process could be repeated for any 

justification either for or against mandates, and my hope is that by gaining clarity about the 

specific weaknesses of all of our arguments about health policy justice, we can generate new 

theoretical insights about vehicle safety device mandates and actionable policy advice to help 

improve justness in the here and now. 
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CHAPTER 5: LIBERALISM AND LOCKJAW, PART 1 

The Paternalistic Argument 

 

Introduction 

When I was young, I spent my summer days playing in the barn with my brother and 

sister, catching mice, climbing rafters, making forts out of hay bales, and scouring the hidden 

corners of the building for the source of the sounds of newborn kittens.  One day, when I was ten 

or eleven, I was walking around on some discarded boards in the calf arena when I felt my shoe 

slip, and a sudden rush of coolness passed through my right foot. 

I looked down to find that I’d stepped on a nail protruding from one of the boards.  

Instinctively, I started running toward the house, my initial pace eventually slowing to a walk 

then a crawl as the pain in my foot intensified.  When I finally made it to the house and got my 

shoe off, we could see that the nail had gone completely through the pad of my foot, right 

between my big and second toe.  The spot where the nail had lifted the skin at the top of my foot 

was plainly visible, although it hadn’t quite broken through. 

Naturally, one of the first words out of my mom’s mouth was “tetanus.”  When I was a 

child, like today, tetanus was a peculiar disease in that nearly everyone knew of its existence and 

its vague association with injuries caused by contact with rusty metal objects, but colloquial 

understanding of tetanus tended to include very little medical information about the disease, its 

spread, or its prevention.  Following conventional precautions, my mother took me to the local 

clinic, where the doctor inspected and dressed my wound.  Before I went home, the doctor gave 

me a tetanus shot. 
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The rest of that summer was unremarkable.  The only consequences of having stepped on 

the nail were a scar on my foot (which is still there), and an injury that significantly complicated 

my summer track and field season.  For the millions of children and adults who sustain similar 

minor injuries every year, the story is about the same.  Whether they go to the doctor to receive a 

tetanus shot or not, almost everyone recovers and proceeds with their daily life with hardly an 

afterthought as to what might have happened, had they contracted tetanus.   

Part of this lucky consequence owes to all fifty US states currently enforcing some form 

of tetanus vaccine mandate, usually requiring that tetanus vaccines be administered along with 

vaccines for many other diseases when children enroll in school.  If states did not enforce such 

mandates, some unlucky citizens, including adults for whom childhood inoculation against 

tetanus continues to offer some protection, would contract the disease.  An older man might 

suffer a minor injury while pruning a bush, eventually ending up in intensive care and recovering 

after three days of antibiotic and immunoglobin therapies, painful muscle spasms, clenched jaw, 

and difficulty breathing (Kommer et al., 2009).  A young mother might contract tetanus after a 

home birth and survive only after a month of intensive care for seizures and respiratory failure 

(Yaffee et al., 2017).  A scuffed-up child might contract tetanus from a cut on the head and 

survive after enduring fifty-four days of breathing through a tube and forty days of drug induced 

paralysis (Guzman-Cottrill, 2017).  Or, someone's grandmother might contract tetanus from an 

injury she didn’t even know she had, only to pass away after spending twenty-four agonizing 

days in the hospital with difficulty breathing, irregular heartbeat, heart attack, pneumonia, and 

sepsis (Bernardes et al., 2018).   

It is not possible for individuals to reduce their chances of contracting tetanus on their 

own by avoiding contact with Clostridium tetani, the heat-, desiccation-, and disinfectant-
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resistant bacterium that causes tetanus (Kommer et al., 2009).  It is likely that the air you’re 

breathing right now contains tetani, as does the keyboard, touchscreen device, or book jacket 

you’re holding while you read this sentence (Smith, 1969; Kommer et al., 2009).  When this 

bacterium enters the body and causes an infection, it releases tetanospasmin, a neurotoxic 

byproduct that is directly responsible for the disease’s symptoms.  Although tetanus is commonly 

associated with puncture wounds and/or rusty metal, tetani can enter the body through any 

injury, including superficial wounds so minor as to go unnoticed (Yen et al., 2015).   

Without medical care, tetanus infections are fatal in nearly 100% of cases.  Even with 

advanced emergency medical support, tetanus fatality rates remain high at 10-20% (World 

Health Organization, 2006), partially due to frequent misdiagnosis and subsequent mistreatment 

(Roper, 2004).  Tetanus has been estimated to be responsible for up to 14% of all global neonatal 

deaths (215,000 per year in 1998) and 5% of all maternal deaths (30,000 per year in 1993)(World  

Health Organization, 2000).  The vast majority of these cases occur in poor countries, since the 

development of tetanus vaccines in the early twentieth century and their widespread adoption 

following World War I has all but eliminated tetanus in the United States and other wealthy 

nations (Smith, 1969; World Health Organization, 2000; Tiwari et al., 2011).   

The paternalistic argument 

Because tetanus infections are dangerous and costly to treat even in advanced countries, 

and because tetanus vaccines prevent deadly tetanus infections safely and effectively, many 

public health organizations insist that “forceful measures [be] taken to improve programmatic 

performance” of existing tetanus vaccine mandates (World Health Organization, 2006: 199; 

Roper, 2004).  For the World Health Organization, the relevant consideration for more stringent 

tetanus vaccine policies is the prevention of unnecessary deaths from tetanus.  Some individuals 
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will choose not to be vaccinated for any number of reasons, and organizations like the WHO 

argue that the state ought to induce these individuals to be vaccinated in their own best interests.  

This is the paternalistic argument for extant and enhanced tetanus vaccine mandates. 

Like paternalistic arguments for other health and safety regulatory interventions, the 

paternalistic case for tetanus vaccine mandates has been met with skepticism.  Vaccine mandates 

imposed by the state undercut individual liberty and may even crowd out opportunities for 

individuals to learn about vaccines in conversation with their healthcare providers (Leask & 

Danchin, 2017).  If tetanus and other vaccines are indeed good for individuals, then the state or 

healthcare providers should be able to help individuals render their own informed consent for 

vaccination through education campaigns and individual consultations.  And, even if individuals 

are not induced to consent through such appeals, reasonable distrust of state and practitioner 

intentions also supports individuals’ right to choose whether to inoculate.  For example, 

marginalized Black and American Indian communities share a history of involuntary 

experimentation and malpractice at the hands of the state and healthcare practitioners, and this 

shared history severely undermines state or practitioner claims to beneficence in mandatory 

vaccine intervention.  

Even educational interventions designed to induce informed consent suffer from 

significant problems associated with legality, understanding, and practical capacity to dissent.  

Children are an illustrative population for many of these problems, “because they are legally 

incompetent to give fully informed consent for medical procedures, are frequently unable to 

understand the implications of a proposed treatment, are more susceptible to coercion, and are 

often powerless to refuse treatment” (Hodges et al., 2002: 10).  Of course, these vulnerabilities 

are by no means limited to children, as many adult populations, including young adults, the 
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elderly, and persons who are incarcerated, cognitively impaired, and medically illiterate suffer 

similar incapacities to render or withhold informed consent.   

Vaccine mandates and children 

Even though children are not the only persons unable to render informed consent, vaccine 

mandates are clearly a topic about which special attention toward children is warranted.  Most 

vaccine mandates target school-aged children, and these policies are most commonly enforced 

by public school administrators.  Parents and the state alike routinely deny children the freedom 

to act autonomously, both in healthcare and in almost every other part of life, so the fact that the 

state disproportionately focuses on children in vaccine law is not surprising.  For reasons rooted 

in children’s limited ability to choose and act in their own best interests and parental rights over 

children’s healthcare decision-making, theorizing about the justness of tetanus vaccine mandates 

is a more complex matter than theorizing about health policies that primarily affect adults, 

including the case of motorcycle helmet mandates that occupied the previous two chapters.  For 

this reason, it is useful at the outset to discuss the ways these complexities manifest in both 

theory and practice before applying the SEDS conceptual framework to the paternalistic 

argument, as the argument’s ability to satisfy the SEDS criteria may depend upon its ability to 

adequately attend to complexities regarding differences between children and adults. 

First, tetanus vaccine mandates affect both children and adults.  All fifty US states 

currently mandate that children receive tetanus toxoid injections multiple times throughout their 

time in school, policies which affect a huge proportion of American children.  Although adults 

are not affected to this extent, more narrowly targeted vaccine mandates do apply to adults in 

particular careers or institutions.  The US military requires all uniformed military personnel to be 

vaccinated against tetanus (Rahman, 2021), comprising some 1.3 million American adults 



103 

(Defense Manpower Data Center, 2022).  According to federal guidelines offered by the Federal 

Bureau of Prisons Clinical Guidance (2018), all incarcerated individuals are required to remain 

up-to-date on their tetanus shots, a policy affecting another 1.3 million American adults (Sawyer 

& Wagner, 2022).  In addition to these federal requirements, many state institutions similarly 

require adult vaccination against tetanus, including my graduate institution, the University of 

North Carolina, which requires proof of tetanus vaccination before accepted students of any age 

are permitted to matriculate.  Its affiliated medical institution, UNC Hospitals, follows many 

healthcare institutions, including those operated by states, in requiring all personnel who work in 

clinical environments to maintain tetanus inoculation as a condition for employment (University 

of North Carolina, 2022; Weber et al., 2012).   

These four policies alone limit the healthcare freedom of more than 5% of the 8.1 million 

adults living in North Carolina (U.S. Census Bureau, 2021), including 100,000 active military 

personnel (MacMillan, 2021),22 67,000 incarcerated persons (PRISON Policy Initiative), 244,000 

UNC system students (University of North Carolina System, 2021), and nearly 2,000 healthcare 

workers (UNC Medical Center, 2022).  To put this into perspective, without considering any 

other state or federal vaccine requirements, these four policies affect approximately the same 

proportion of the state’s adult population as North Carolina’s motorcycle helmet mandate (Law 

Offices of James Scott Farrin, 2022).  Even if relatively more children are affected by tetanus 

vaccine mandates than adults, the number of adults affected by such laws is significant and 

arguments justifying adult vaccine policies deserve our philosophical attention. 

 
22 If veterans are included in this figure, the total number of affected adults increases by 750,000 to include up to 

14% of the adult population of the state.  I adopt the more conservative figure in the text, but, because one cannot 

remove the tetanus vaccine from their system after they separate from the military, a strong case should be made that 

all individuals who were forced to vaccine during their service should be recognized as affected. 
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Second, although children clearly deserve special moral attention, this is not necessarily 

the reason that vaccines tend to target children in practice.  On the contrary, vaccine mandates 

against tetanus (and practically every other vaccine-preventable disease) tend to target children 

out of concerns about risk and enforceability.  School-aged children face a particularly high risk 

of tetanus infection, because they tend to fall off the backs of couches or split open their heads 

while playing outside more frequently than adults.  Consequently, many tetanus vaccine 

mandates target school-aged children for precisely the same reason they target soldiers and 

healthcare workers: because they are most likely to suffer the types of injuries that lead to tetanus 

infections.  In short, children are not (only) targeted by vaccine mandates on account of their age 

or special moral properties, but on account of the higher risks of tetanus infection they face. 

Vaccine mandates, including those for tetanus, also tend to target school-aged children 

because school attendance represents a unique opportunity for the state to enforce such 

mandates.  Because it is also law that all children attend school, school attendance is perhaps the 

only single point in our lives at which the state can reasonably expect to catch us all in the same 

place at the same time.23  Furthermore, by making school attendance dependent upon vaccination 

status, the state can offload nearly the entire administrative burden of maintaining vaccination 

records for individual citizens onto school district personnel and parents.  At least as far as the 

permissibility of extant vaccine policies is concerned, childhood vaccine mandates’ greater 

practical feasibility constitutes a core feature of arguments justifying such targeted policies.  The 

differential enforceability of vaccine mandates on children and some adults is a critical 

 
23 Children in homeschool and private schools represent a partial exemption to this statement.  Parents of children 

who do not attend public school may have an easier time avoiding mandates without discovery, and some states’ 

vaccine mandates do not apply to children in homeschool or private school.  However, this is not universally the 

case: North Carolina, for example, requires the same proof of vaccination for students in home, private, charter, and 

public school (North Carolina Department of Health and Human Services, 2022).   
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component to health policy design and justice, and it helps explain why vaccine mandates for 

adults likewise tend to be enforced by institutions that enjoy a high level of information about 

and control over citizens’ physical whereabouts and whose authority it is difficult for them to 

resist. 

One final consideration toward childhood tetanus vaccine mandates draws our attention 

not to children but to their parents.  Children are different from adults because children, unlike 

adults, are not the only interested parties with rights-based claims over their healthcare decisions.  

There may be a reason grounded in parents’ rights that the state should not legislate about 

children’s health, and this reason does not exist when the state legislates about adult health.  For 

this reason, arguments justifying childhood vaccine mandates may need to differ from arguments 

seeking to justify adult mandates.  The latter must grapple with the way such policies undermine 

adults’ freedom, while the former must grapple with the way such policies undermine parents’ 

freedom. 

Although parents certainly enjoy authority over many aspects of their children’s lives, the 

context of public health illustrates that parental rights are not something we can take for granted.  

When it comes to children’s health, parental authority is often contingent upon the way this 

authority is exercised.  Parents have the authority to make medical appointments for their 

children, review (some of) their confidential medical information, and opt their children into or 

out of some health procedures, all of which fall under what Lynn Gillam (2010) calls “the zone 

of parental discretion.”  However, parents are not granted the authority to decline certain types of 

treatment for their children, even if they are allowed to decline such treatment for themselves, 

and this limit is generally demarcated along lines related to the child’s wellbeing and the 

possibility that the withheld treatment could save the child’s life (Wilkinson & Savulescu, 2018).   
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In the case of vaccines, some new state policies make parental authority over children’s 

vaccination contingent upon parents seeking vaccination for their children.  These new policies 

allow children—who are not granted the autonomy to opt out of vaccines their parents approve—

to consent on their own behalf, against their parents’ wishes (Bollag, 2022).  The existence of 

such policies lends support to recent philosophical scholarship which maintains that parents do 

not have primary authority over their children’s vaccine statuses at all (Bester, 2018).  Rather, as 

Johan Bester (2018) argues, “Children are owed vaccination, society is obligated to provide it. If 

parents cannot or will not provide it, society ought to respond” (611).  According to Bester, 

children’s entitlement to preventative medicine is the primary consideration in vaccine policy 

justice, and parents’ say over their children’s healthcare decision-making is entirely secondary to 

their obligation to deliver on this entitlement.  If they do not, then they can claim no right-based 

grounds for preventing the state from delivering to children what children are owed. 

Bester makes a stronger argument than I require here.  For my purposes, the lesson taught 

by this brief engagement with the difficulties of parental authority is that parents’ authority over 

their children’s healthcare decision-making is not mana from heaven.  Parental authority is a 

contested topic, and one of the main sites for this contestation is precisely within the context of 

vaccine policies that seek to prevent parents from making decisions which negatively affect their 

children’s health.  The mere fact that parents may presently enjoy political rights over some 

aspects of their children’s vaccine status is not a decisive moral reason either for or against state 

vaccine interventions for children, since parent’s rights could be different from what they are, 

and in some cases, as a matter of justice, they should be.  Because of these complexities, it is 

valuable to consider how justifying arguments for tetanus vaccine mandates apply to both 

children and adults.  Before it can be established whether parents have authority over their 
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children’s vaccine status, we might first ask whether the state is permitted to impose vaccine 

mandates (on adults or children), as the latter is often treated as a limiting condition for the 

former. 

These complexities indicate that our thinking about tetanus vaccine mandates must 

address the ways that vaccine policies may differently affect children and adults and whether our 

justifying arguments for these policies must be different.  We must dedicate theoretical attention 

both to children and to adults, even though fewer adults are affected by tetanus vaccine mandates 

than children.  If the arguments I have offered above are insufficient to carry this last point, the 

simplest and strongest one remains.  The mere fact that a policy exists in a particular way teaches 

us almost nothing about its justness, and it is fruitful to consider the justness of policies that do 

not already exist.  In this sense, it is good to consider the justifiability of adult tetanus vaccine 

mandates, even if it is not predominantly the form tetanus vaccine mandates currently adopt, 

because it is a form that easily could be adopted, and because we should adopt it if justice 

demands it.24  For this reason, I treat tetanus vaccine mandates as policies that can and do affect 

diverse persons, some of whom are children, and I use the SEDS framework to guide the analysis 

toward children when doing so is appropriate.   

Is the paternalistic argument plausible? 

With enhanced individual health counting in their favor and curtailed individual health 

choice giving rise to reasonable distrust, the paternalistic argument for tetanus vaccine mandates 

presents an important theoretical test regarding the best course of action for the state.  If the state 

continues to enforce mandates, individuals will enjoy reduced bodily autonomy, which is widely 

 
24 Relatedly, we should consider the justifiability of tetanus vaccine mandates targeting infants and toddlers, another 

important population not affected by childhood vaccine programs that target school-aged children. 
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acknowledged to be a critical precondition for human flourishing (Nussbaum, 2011).  On the 

other hand, if tetanus vaccine mandates are repealed, some individuals will not receive the 

vaccine who otherwise would.  There is functionally nothing those individuals can do to avoid 

contracting tetanus on their own, and of those unlucky few who do contract the disease, about 

one in seven will die a slow and agonizing death.  This seems like a problem on any defensible 

moral platform.  Furthermore, as in most regulatory contexts, there is no position of non-

intervention on this issue.  Either the state can require that citizens receive tetanus vaccines, or it 

can not, and either of these decisions gives rise to important moral questions about justice and 

the relative evaluation of human life and autonomy in health policy intervention.   

It would be sensible to turn to philosophy and political theory for guidance on this puzzle.  

Unfortunately, tetanus vaccine mandates are poorly understood in this literature, largely because 

political theorists have been excessively preoccupied with Mill’s harm principle (Brennan, 2016; 

Blunden, 2019; Salmon et al., 2006; Flanigan, 2014; Christensen, 2016).  Many epidemiologists 

and public health scholars agree that some vaccine mandates are permissible on the grounds that 

unvaccinated individuals become disease vectors and harm others, namely those unable to 

receive vaccines themselves (Siegal et al., 2009; Boniolo, 2016; Hodges et al., 2002; May & 

Silverman 2003; May & Silverman, 2005).  Following this logic, Jason Brennan (2016) has 

argued that tetanus vaccine mandates are justified by the harm principle. However, because 

tetanus is not communicable, this argument falls flat.  Jessica Flanigan (2014) correctly notes 

that the harm principle cannot apply to tetanus, but she jumps too quickly to the conclusion that 

tetanus should therefore be removed from the schedule of required vaccines.  This conclusion 

presumes that the harm principle is the only, or at least the best, argument for justifying health 
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and safety regulatory intervention.  As we have already seen in Chapter Four, this presumption is 

false. 

In its most general form, the paternalistic argument for tetanus vaccine mandates 

presumes that individuals value their lives and healthfulness and that the state is required to 

pursue good stewardship of these values through its policy actions.  When given the choice 

between two policies, the state should opt to enforce that which results in fewer citizens dying 

from preventable illness.  Within some boundaries of technological feasibility, cost, and health 

interactions with other required or recommended vaccines, the paternalistic argument moves 

from the implied premise that the state should seek to protect individual health to the conclusion 

that existing vaccine mandates (which include universal vaccination for children and young 

adults) should be more vigorously enforced and expanded to include adults, especially expectant 

mothers (World Health Organization, 2006). 

These are reasonable sentiments, but even if we take them for granted, many questions 

remain.  Are tetanus vaccine mandates good for everyone, and if not, whom do they make better 

off and whom do they make worse off?  Who are the victims of these harms, and who are the 

victimizers?  What are the public speech consequences of paternalistic interference in vaccine 

choice, and do these consequences affect our ability to construct a more just and democratic 

society?  How plausible is the paternalistic argument as a moral justification for tetanus vaccine 

mandates?   

Throughout the next several sections, I use the SEDS conceptual framework to 

demonstrate that the strongest formulation of the paternalistic argument for tetanus vaccine 

mandates correctly accounts for much of what we think about justice, satisfying the 

Endorsement, Desert, and Speech criteria.  It takes for granted that individuals can and do make 
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decisions about vaccination on the basis of beliefs and preferences they are responsible for 

forming.  The argument successfully identifies the moral stakes of vaccine intervention as 

understood by those most directly affected by it and does so in a way that supports democratic 

trust and institutions.   

However, insofar as the argument claims that vaccine mandate policies deliver 

individuated paternalistic benefits to citizens, does not satisfy the Soundness criterion.  On the 

contrary, universal vaccine policies benefit only some of the population while creating excess 

burdens on others, and these burdens are disproportionately borne by those with antivaccination 

preferences who suffer most acutely under all policy paradigms.   

At best, those who invoke the paternalistic argument might hope that the expressive 

speech function of vaccine mandates will contribute to generations of citizens who are 

comparatively benefited by vaccine mandates.  By normalizing vaccination and evidence-based 

medicine, mandates can cause fewer citizens to adopt antivaccination preferences in the first 

place, leading in turn to increased rates of voluntary vaccination, reduced rates of disease, and 

reduced harms caused to individuals by mandates.  This hope is not unreasonable, and it has 

historically existed in the United States for at least the past 100 years.  However, it is also not 

certain, as the massive increase in vaccine hesitancy caused by the regrettable politicization of 

covid-19 and its treatments demonstrates. 

Soundness and Endorsement 

The Soundness criterion asks whether the paternalistic argument for tetanus vaccine 

mandates reaches a valid conclusion from true25 premises.  As the World Health Organization 

 
25 When I speak of claims and premises being “true” in this section, I mean that they bear out in empirical research. 
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puts it, the paternalistic argument rides on mandates’ ability to improve individual health without 

serious risk of adverse reactions or cost prohibitions (World Health Organization, 2006: 204).  

As a matter of health efficacy, the WHO’s argument is true: because tetanus toxoids are among 

the safest vaccines and because there is no practical way to reduce the risk of contracting tetanus 

except by being vaccinated, universal vaccination programs enhance individual and population 

health.  However, whether being forced to be vaccinated benefits an individual depends on the 

way vaccination affects both the health-related and non-health-related values that individual 

endorses.  As such, the soundness of the paternalistic justification for tetanus vaccine mandates is 

a function of how it fares on Endorsement, which considers how the goods individuals genuinely 

endorse are affected by state policy. 

How vaccines affect individual wellbeing 

In general, individuals with stronger preferences against vaccination will suffer more than 

others under every policy paradigm.  Under laxer policies, these individuals will die more 

frequently from preventable disease, and under stricter policies, they will suffer psychological or 

other harms from vaccination or burdens related to obtaining exemptions or paying penalties for 

violating mandates.  It is harmful to force those with deeply held convictions against vaccines to 

be vaccinated against their wishes, especially considering that the good delivered by tetanus 

vaccines is probabilistic: the vaccine protects against a rare disease the person was unlikely to 

contract in the first place.  In other words, individuals affected by vaccine policies endorse many 

values, and many of these values do not count in favor of vaccination.  To visualize this 
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dynamic, consider Figure 1, which plots stylized utility functions26 under a null policy of no 

vaccine mandate. 

Figure 1: Utility of vaccination, no mandate 

 

 

In Figure 1, citizens are arranged along the horizontal axis in ascending order of the 

strength of their objections to vaccination, 𝜎.  The downward sloping dotted line reflects the 

utility function of vaccination, which is always negative and equal to the psychological costs of 

violating vaccine objections plus the time, energy, money, and other costs associated with 

making an appointment to receive the vaccine, collectively notated as 𝑥1.27  As the strength of 

objections against vaccination increase, so does the disutility of receiving the tetanus vaccine. 

 
26 As I use them in this section, a stylized utility function is a graphical device that depicts a simplified conceptual 

relationship between utility and other variables (in this case, utility and the costs and benefits of vaccination).  By 

“stylized” I mean that only the slope of the functions, where they intersect, and how they change as a result of 

exogenous policy changes matter for our purposes here; units, scales, and other quanta are ignored. 

27 I assume the utility function of vaccination (or not) is always negative because the risk of disease is uniformly 

utility-reducing; there is no positive side to having to deal with tetanus.  Furthermore, I assume that 𝑥1 > 𝑝(𝑡)𝑐(𝑡), 
which is to say that the risk of contracting tetanus is more harmful than the inconvenience of getting the vaccine.  If 

this assumption turns out to be false, then no one should seek the vaccine regardless of the existence or strength of 

antivaccination preferences. 
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The horizontal dotted line reflects the utility function of going unvaccinated, which is 

also always negative.  It is equal to the costliness (broadly construed) of contracting tetanus, 

𝑐(𝑡), weighted by the probably 𝑝(𝑡) that an individual would contract the disease in the first 

place.  Because the harmfulness of contracting tetanus is not a function of individual preferences 

regarding vaccination, this line does not vary according to 𝜎 and represents the “utility floor” for 

individual choices to vaccinate.  Individuals with small objections to vaccination will be best 

served by receiving the tetanus vaccine, up to the point where the sum of the inconvenience and 

psychological costs of obtaining the vaccine are equal to the expected risk of contracting tetanus.  

Beyond this point, individuals are better off going unvaccinated than receiving a vaccine about 

which they have such powerful misgivings. 

How vaccine mandates affect individual wellbeing 

Vaccine mandate policies affect individuals within this scheme in two ways.  First, some 

individuals without strong objections fail to be vaccinated for other reasons, like forgetfulness, 

simple lack of awareness (Larson et al., 2014; Attwell & Navin, 2019), or the inability to receive 

vaccines on their own.  Vaccine mandates require these individuals, who lie at the left end of the 

distribution of 𝜎, to receive vaccines, thereby delivering paternalistic net benefits by moving 

them up from the horizontal curve 𝑝(𝑡)𝑐(𝑡) to 𝑥1 + 𝜎.  Children, infants, and other persons who 

lack the cognitive ability to formulate their own preferences over tetanus vaccination are best 

understood in this way.  By requiring parents, caregivers, or other responsible parties to ensure 

that such persons receive their tetanus shots, tetanus vaccine mandates deliver these individuals 

positive net benefits equal to 𝑥1 − 𝑝(𝑡)𝑐(𝑡). 

The second way vaccine mandates affect individual behavior is by inducing those with 

strong antivaccination preferences to receive vaccines they would otherwise forgo, and mandates 
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accomplish this by lowering the utility floor.  Mandates add a new factor to the horizontal 

function representing the costs of going unvaccinated: 𝑥2, which represents either the effort costs 

to obtain a mandate exemption or the harshness of penalties for violating the mandate.28  Because 

the utility floor is lower than before, some individuals with moderately strong objections to 

vaccination will now opt to vaccinate, because swallowing their objections is less costly to them 

than bearing the expected costs of tetanus infection plus the new costs of managing mandate 

noncompliance.   

As Figure 2 illustrates, individuals who are induced to vaccinate by 𝑥2 are always made 

worse off than they were under no mandate.  Although it is true that more individuals choose to 

vaccinate as mandate strength 𝑥2 increases, all of these individuals, along with those who still 

refuse to vaccinate under stricter policy regimes, are made worse off by the policy. 

Figure 2: Utility of vaccination, with mandate 

 

 

 
28 It doesn’t matter if the costs of obtaining an exemption or the penalties for violating the mandate are not the same, 

as individuals will generally seek the outcome with the lower penalty, even if the stated legal reason for seeking an 

exemption does not precisely reflect the real nature of their objection to vaccines.  For example, when access to non-

religious exemptions to vaccine mandates has been limited, demand for religious exemptions concomitantly 

increases (Thompson et al., 2007; Rota et al., 2001; Sadaf et al., 2013). 
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As Figures 1 and 2 illustrate, the argument that mandatory tetanus vaccination policies 

deliver individuated paternalistic net benefits to everyone is false for individuals with strong 

objections to vaccination.  Adult tetanus vaccine mandates in particular may be negatively 

implicated by this finding, insofar as they aim to induce vaccination among those who, for 

whatever reason, hold moderately strong conscientious objections to vaccines.  Vaccine 

mandates for such people decrease utility among vaccine objectors, and this is most intensely 

concentrated among those who already suffer the worst outcomes under a null policy of no 

mandate.  In other words, the paternalistic argument for universal tetanus vaccine mandates fails 

to satisfy Soundness because its claim that vaccines make everyone better off is false, and it 

reaches this false claim because it overstates the risk of tetanus infection, understates the 

costliness of violating individual objections to vaccination, or both. 

The paternalistic argument fares poorly on Soundness even for some persons without 

strong objections to vaccination.  For adults who fail to voluntarily vaccinate due to what are 

(from the perspective of policymakers) essentially random reasons, a better policy with respect to 

paternalistic benefits would render vaccines easier and cheaper to access instead of assigning a 

penalty for nonvaccination.  As Figure 3 illustrates, these policies function by reducing the 

absolute size of 𝑥1 to some smaller value 𝑥1
∗, which would make all voluntary vaccinators better 

off regardless of 𝜎 and which would induce some individuals who otherwise would not vaccinate 

to choose vaccination. 
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Figure 3: Utility of vaccination, enhanced vaccine access  

 

 

Many policies are available that would encourage greater vaccination by reducing the 

costs of receiving vaccines (Attwell & Navin, 2019).  One policy could encourage physicians to 

discuss tetanus with their patients during their interactions, even if the patient has not 

experienced an injury for which tetanus vaccination is immediately relevant.  Another might 

offer 100% federal funding for all tetanus toxoids.  A third could require healthcare finance 

intermediaries to offer financial credits or rewards to individuals who voluntarily vaccinate 

against tetanus.  The list goes on.   

Appealing to mistaken beliefs 

What about mistaken29 beliefs?  Many people with strong objections to vaccination arrive 

at such preferences thanks to exposure to patently false information regarding the safety and 

efficacy of vaccines and the deadliness of disease.  Since the first days of the covid-19 pandemic, 

significant resources and attention have been dedicated to spreading vaccine disinformation, 

 
29 In this section, a “mistaken” or “false” belief is the opposite of “true:” it does not bear out in empirical research. 
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especially among certain political conservatives (Bond, 2021).  Antivaccination preferences 

grounded on false (and falsified) medical data have undoubtedly contributed to the deadliness of 

covid-19, with nearly 500,000 excess deaths at the time of writing attributed to policy inaction 

and disinformation originating from former president Trump alone (Jarecki, 2020).  As 

preferences against covid-19 vaccination become more entrenched among American citizens, 

predictable corollary preferences are likely to arise regarding vaccines and vaccine mandates for 

other diseases, including tetanus. 

Because these misgivings are rooted in falsehoods and appeal to health as the relevant 

moral stake in vaccination, it is tempting to argue that paternalistic tetanus vaccine mandates 

deliver net benefits to individuals with such objections who are induced to vaccinate.  On their 

own health-related terms, these citizens would be better off under a mandate policy that forced 

them to receive the tetanus vaccine notwithstanding their mistaken objections.  Figure 4 

illustrates one way to visualize this argument.  Let non-empirically-falsifiable objections to 

vaccination be represented by 𝜎 and empirically-falsifiable objections be represented by 𝜎∗.  

Taken together, these two sources of vaccine reservations are represented by 𝑥1 + 𝜎 + 𝜎∗. 

Figure 4: Falsifiable beliefs and vaccine mandate utility 
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One might argue on the basis of this figure that, when an individual’s falsifiable 

objections 𝜎∗ are violated by a vaccine mandate, their utility increases rather than decreases.  

This is because the false beliefs that had been inducing behavior had the effect of undermining 

rather than supporting the individual’s wellbeing on their own terms.  Consider, for example, 

those who seek to protect their own health but mistakenly decline vaccination because of false 

beliefs about vaccine efficacy.  For these people, vaccine mandates secure individual wellbeing 

better than individual freedom, according to the goods such individuals identify themselves as 

the relevant goods to secure.  Therefore, although some individuals are still made worse off by 

mandates, and although those harms continue to disproportionately affect already-worse-off 

citizens, one might insist that vaccine mandates deliver greater paternalistic benefits than 

presumed before vaccine misinformation and false objections are considered. 

This argument raises an obvious question: why would we presume that the deeply held 

convictions of some individuals, such as those with religious objections to vaccines, should be 

treated differently from the perspective of psychological distress than the deeply held convictions 

of others, such as those with spurious reasons for resisting inoculation?  Phenomenologically, 

both groups suffer the same psychological disruption from efforts to enforce vaccine mandates, 

and we, as outsiders to these beliefs, are poorly positioned to invalidate the internal experience of 

suffering such disruptions.   

It's easy to see why the argument in Figure 4 fails by considering an analogy.  Imagine 

Jane, who is terribly afraid of the dark and who also experiences extreme difficulty sleeping with 

the light on.  When Jane goes to bed with the lights off, she falls asleep only after suffering 

through some period of intense nyctophobia.  When she goes to bed with the lights on, she 



119 

doesn’t suffer from this paranoid terror, but she sleeps only fitfully and awakens unrested.  When 

considering a utility-enhancing intervention for Jane, the analogous argument to that of 

falsifiable objections and vaccine mandates suggests that Jane would be clearly better off if she 

slept with the lights off, as there’s objectively nothing to fear lurking in the darkness.  Since 

there isn’t “really” anything there, the argument purports that the psychological disturbance 

caused by flipping off the switch doesn’t “really” count against Jane’s utility, which, the 

argument continues, is enhanced by getting a better night’s sleep.  

I take for granted that such an argument (in addition to being patronizing) would be thin 

gruel for assuaging the lived discomfort Jane experiences every night.  Returning to vaccine 

mandates, the analogy brings into focus the fact that, even if it were possible to empirically 

falsify some objections against vaccination, there is no grounds to assume that falsifiability has 

anything to do with an objection’s ability to cause psychological distress when violated.  In other 

words, there is no reason to believe that violating 𝜎∗ increases individual utility while violating 𝜎 

reduces it.30 

Policymakers cannot verify or falsify individual beliefs 

Regardless, the larger problem with appealing to false objections as grounds for 

paternalistic intervention lies in the fact that we cannot disentangle 𝜎 from 𝜎∗ in the first place.  

 
30 The argument here may sound similar to the paternalistic argument presented in Chapter Three regarding helmet 

mandates, where I concluded that, because motorcyclists value their own health, the state makes these individuals 

better off when it requires them to wear a helmet.  This is because motorcyclists often only reject helmet laws 

because they (wrongly) believe those laws will fail to support their health.  Although this response may seem similar 

to the hypothetical response that vaccine mandates analogously make some vaccine objectors better off, there is a 

critical difference.  The argument regarding tetanus vaccines proposes that violating false beliefs doesn’t negatively 

impact the individuals who hold the beliefs at all.  This is a stronger claim than merely proposing that, all things 

considered, the disturbances motorcyclists might feel when their preferences are violated are less important than 

securing their health.  As I argue below, the stronger claim in the context of tetanus vaccine mandates is 

indefensible. 
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Is it true that some people are wrong about vaccines?  Absolutely.  Would some of these people 

be better off on their own terms if they vaccinated?  Absolutely.  The problem lies in the fact that 

it is impossible, as a matter of actual policy practice, to differentiate between those whom 

mandatory vaccination benefits and those whom it harms.  The state cannot directly ascertain, let 

alone falsify, the content of individual beliefs.  As Hobbes would say, any regulations which 

make exemption dependent upon unfalsifiable religious objection, for example, serve only to 

make liars out of atheists.   

Studies indicate that this prediction bears out in vaccine exemption behaviors.  When 

access to mandate exemptions for “philosophical” or other non-religious objections is restricted, 

citizens who previously sought out these exemptions do not simply agree to receive their 

vaccines.  On the contrary, they seek (and obtain) exemptions on other grounds, including 

religious objections and medical contraindications (Attwell & Navin, 2019; Attwell et al., 2018; 

Thompson et al., 2007; Rota et al., 2001; Sadaf et al., 2013).  It is difficult for the state to 

validate (and thereby restrict access to) religious objections to vaccination, which explains why 

states that offer such exemptions almost never deny applications for them (Calandrillo, 2004).  

Citizens’ ability to swap from philosophical to medical grounds for exemption further illustrates 

that even beliefs which are ostensibly falsifiable through medical examination are difficult to 

(in)validate in practice. 

As a matter of public policy implementation, all the state can do is make exemptions 

more or less onerous to obtain, increase or decrease the vigor with which mandates are enforced, 

and/or increase or decrease the strictness of penalties for mandate noncompliance.  These various 

approaches importantly differ in many ways (Attwell & Navin, 2019), but they are all properly 

reflected in Figures 2-4 as increasing or decreasing the magnitude of 𝑥2.  Consequently, all of 
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these policy avenues lead to the same moral consequences of inflicting paternalistic harm upon 

many citizens and disproportionately upon those who are already worse-off under the null policy 

of no mandate.  Therefore, a paternalistic argument for universal tetanus vaccine mandates which 

holds that mandatory vaccination delivers net individuated paternalistic benefits fails to satisfy 

the Soundness criterion.  However, the argument’s failure to satisfy the Soundness criterion 

positively supports its assessment along Endorsement: precisely by taking seriously the 

nonhealth-related values of vaccine objectors, the argument may claim to properly address the 

moral stakes of policy intervention, especially for those tetanus vaccine mandates most directly 

affect. 

The Soundness criterion helps improve our thinking about the justness of tetanus vaccine 

mandates in two main ways.  First, the manner in which the paternalistic argument was unsound 

regarding universal vaccination helpfully brings our attention back to complexities surrounding 

children.  Whether a tetanus vaccine mandate paternalistically benefits an individual depends 

upon the strength of their preferences regarding vaccination.  If these antivaccination preferences 

are sufficiently strong, mandatory inoculation can make them worse off than they were under no 

mandate, owing to the rarity of tetanus infection.  Because some people, including some 

children, are incapable of generating their own well-formed preferences regarding vaccination, 

the violation of such preferences cannot be a harmful consequence of mandatory inoculation.  

Therefore, mobilizing the paternalistic argument in defense of targeted vaccine programs, 

including programs targeting children, significantly reduces problems related to its soundness.  

The Soundness criterion helps us to see why the paternalistic argument offers a more plausible 

case for vaccinating children and other persons who cannot or do not formulate well-developed 
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antivaccination preferences.  Even if their immunological benefits are the same for everyone, 

vaccine interventions are simply better for children than for adults. 

Second, recognizing precisely where and how the paternalistic argument leaves 

something to be desired can suggest opportunities for enhanced normative reasoning and policy 

interventions regarding tetanus.  The Soundness criterion shows that the paternalistic argument 

more plausibly defends vaccine policies that aim to make vaccines easier to access, because 

these policies deliver paternalistic benefits to affected individuals without making others worse-

off.  This finding suggests what many philosophers and health policy scholars already know, 

which is that regulators should investigate ways to encourage and/or reward voluntary 

vaccination rather focusing narrowly on ways to enforce penalties for the unvaccinated (Attwell 

& Navin, 2019; McKee & Bohannon, 2016).  The SEDS conceptual framework simultaneously 

suggests these ways of improving the justness of extant policies and improves our thinking about 

justice by showing why justifying arguments fare better when directed toward more specific and 

clearly defined policy recommendations. 

Desert 

The Desert criterion assesses the plausibility of the paternalistic justification for tetanus 

vaccine mandates by inviting us to consider how the argument treats the relationship among 

victimization, responsibility, restraint, and protection.  Whom do mandates benefit and whom do 

they harm?  Who are the victims and who are the victimizers?   

We have already seen that tetanus vaccine mandates only benefit some citizens while 

harming others, and the harms inflicted by such policies are disproportionately borne by those 

with the strongest antivaccination preferences.  Taking this as given, there are two possible ways 

the argument could satisfy Desert.  First, the argument could satisfy the criterion as a Category A 
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argument if we find that worse-off individuals suffer harms caused by others.  Alternatively, the 

paternalistic argument could satisfy the Desert criterion as a Category B argument if we believe 

that worse-off individuals suffer harms they cause themselves.  However, it isn’t clear from 

many articulations of the paternalistic argument, including that offered by the World Health 

Organization, which of these ways of thinking about responsibility over antivaccination 

preferences is correct.  For this reason, it is useful to begin by gaining clarity over the conceptual 

possibilities regarding preference responsibility that are available to the paternalistic argument.  

Three candidate conceptions of preference responsibility in the theoretical and empirical 

literature merit consideration.  First, perhaps no one is at fault for antivaccination preferences.  

Second, individuals might be victimized by antivaccination preferences caused by others.  Third, 

individuals may be responsible for their own preferences.  Investigating these three possibilities 

in light of the Desert criterion reveals that the strongest version of the paternalistic argument for 

tetanus vaccine mandates adopts the third view, that individuals are responsible for their own 

preferences.  Such a view satisfies Desert as an instance of Category B arguments, reflects the 

most defensible account of preference formation, is the least patronizing toward those restrained 

by vaccine mandates, and avoids problems associated with grounding state policy on the truth31 

of individual beliefs.   

No one is at fault for antivaccination preferences 

For many liberal political theorists, the state’s obligation to respect individual liberty is 

bound up in whether individuals’ preferences are rational.  Whether our preferences are rational 

depends in turn on whether they follow from accurate and complete information.  According to 

 
31 As before, “truth” in this section refers to empirical verifiability. 
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Mill (2008), actions that follow from faulty or incomplete information do not merit the same 

protection against state interference as do those following from good information and reasoning.  

In fact, these former actions don’t even count as “free.”  This is because, according to Mill, 

“liberty consists in doing what one rationally desires” (Christensen, 2016: 17), and a rational 

citizen with full information and the “full use of the reflecting faculty” (Mill, 2008: 107) would 

not (ex hypothesi) choose to unknowingly expose themselves to risk.  For this reason, Mill 

argues, “[I]t is a proper office of public authority to guard against accidents” (106), including 

behaviors motivated by “accidental” preferences grounded in false empirical or other beliefs. 

Liberal philosophers and political theorists have routinely relied on this reasoning to 

defend regulatory intervention against accusations of paternalism (Le Grand & New, 2015; 

Coons & Weber, 2013; Dixon, 2001; Kleinig, 1984; Arneson, 1980; Dworkin, 1972).  Joel 

Feinberg (1971) termed such intervention as “weak paternalism,” which, he suggests, may not 

even count as paternalism at all.  As Feinberg explains, the harm principle “permits us to protect 

a man from the choices of other people[, whereas] weak paternalism would permit us to protect 

him from [his own] ‘nonvoluntary choices,’ which, being the choices of no one at all, are no less 

foreign to him” (124).  On this reasoning, at least some antivaccination preferences, including 

those rooted in false beliefs about vaccine safety and efficacy, can be understood as foreign to 

the individuals who hold them. 

As Feinberg has suggested, it is tempting to adopt this perspective on individual non-

responsibility for preferences grounded on factually incorrect beliefs because doing so enables 

the argument to justify regulatory intervention without appealing to paternalism.  According to 

Feinberg, for the purposes of regulatory intervention, “no one” being responsible for our 

preferences is equivalent to “someone else” being responsible, which means that vaccine policies 
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that require individuals to be vaccinated against their nonvoluntary preferences protect those 

individuals from harms caused by “others.”  Consequently, if the paternalistic justification for 

tetanus vaccine mandates took the view that antivaccination preferences are accidental and 

caused by no one, the dominant liberal perspective would hold that the argument satisfies the 

Desert criterion as an Category A argument. 

Individuals are victimized by antivaccination preferences caused by others   

Another way the paternalist might be tempted to address responsibility for 

antivaccination preferences is by noting that the false beliefs upon which some preferences are 

predicated must come from somewhere, and the systematic spread of this misinformation is 

negligent at best to criminally malicious at worst (Donovan et al., 2021).  In light of this, the 

paternalist may argue that individuals who are duped by medical disinformation are victimized 

by preferences caused by other people.   

Suppose Jones has been prescribed a new medication to treat his chronic high blood 

pressure.  Jones takes the prescription to his local pharmacy, where Smith, the pharmacist, 

informs Jones that the prescribed medication is in fact poison and that high blood pressure is an 

indication that Jones’s heart is working extra effectively.  Hypertension medication, promises 

Smith, is a ploy by the government to weaken citizens and sell more drugs.  None of this 

information is true, but Jones is in no better position to judge Smith’s credibility than he is to 

judge the safety and efficacy of the medication himself.  Jones decides to accept the advice and 

forgo the medicine, and a few months later, Jones dies of a stroke caused by his untreated 

hypertension. 

Although Jones’s fate did partly depend on his decision to accept Smith’s advice, it is 

clear that Smith is also responsible for Jones’s death, just as much as if he had swapped vials or 
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given Jones medication he had tampered with or otherwise allowed to expire.  Even if Smith had 

acted in good faith on the basis of information he genuinely believed, he is still criminally and 

morally culpable for harms suffered by Jones as a result of his actions (for a similar case 

involving the purposeful destruction of covid-19 vaccine doses by a conspiratorial pharmacist, 

see Office of Public Affairs, 2021).  As such, one could argue against Feinberg and insist that 

antivaccination preferences that arise from disinformation are not caused by “no one;” they are 

the fault of (sometimes even identifiable) other individuals.32 

These are good reasons to assign responsibility for antivaccination preferences to sources 

of medical disinformation, but the Desert criterion reveals why doing so results in a weaker 

justification for vaccine mandates.  This is because mandatory vaccination policies restrict the 

freedom of individuals to go unvaccinated, not the freedom of vaccine disinformation sources to 

spread falsehoods that contribute to the unhealthful decisions of others.  By conceiving of 

individuals as preference-victims, the paternalistic argument for tetanus vaccine mandates 

becomes a victim-blaming Category C argument that aims to protect citizens only to the extent 

that it becomes more difficult for those spreading disinformation to inflict harm on them.  At 

best, because vaccine disinformation is so widespread, and because it is promulgated by 

practicably uncensorable sources, including executive members of local, state, and federal 

governments (Jurkowitz & Mitchell, 2021), such a paternalistic justification for tetanus vaccine 

 
32 I’ve used the example of a pharmacist here because such a situation did arise with a Wisconsin pharmacist 

purposely spoiling doses of covid-19 vaccine out of a personal belief that the vaccine was dangerous (see Office of 

Public Affairs, 2021).  However, I don’t think it matters for my argument that Smith is a pharmacist: the argument 

would hold if Smith had any claim to credibility about medical safety, which, for many, might include parents, 

friends, religious leaders, politicians, entertainment personalities, and social media acquaintances.  In each of these 

cases, if the trusted person leads someone astray with confident medical disinformation, they might reasonably be 

held culpable for bad health outcomes that resulted from following such disinformation. 
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mandates may represent a rare exceptions in which victim-blaming is tolerable, because it is 

effectively impossible to directly restrain the parties responsible for harm.   

Individuals are responsible for their own preferences 

A third possibility for responsibility over antivaccination preferences is that individuals 

are responsible for these preferences themselves.  In order to plausibly maintain that individuals 

adopt antivaccination preferences either accidentally (as weak paternalism holds) or as a result of 

irresistible interpersonal influences (as victimization holds), it needs to be the case that the 

individuals in question could not reasonably be expected to access and internalize true 

information.  If one’s liberty of thought is so curtailed (either through brainwashing or 

information censorship) that one is incapable of hearing the truth or acknowledging it once 

heard, then it is reasonable to suppose that one is not fully responsible for the preferences that 

arise from false information.  However, in the case of vaccine safety and efficacy, neither of 

these conditions obtain.   

For all the disinformation circulated by news reporters and social media users, as much 

correct vaccine health information is freely accessible at a moment’s notice.  Public health 

organizations interpret vaccine studies for nonexpert audiences.  Hometown doctors and other 

trusted sources of health information support vaccination.  Much antivaccination rhetoric is so 

riddled with inconsistency and cognitive dissonance that it requires no clinical knowledge or 

medical literacy whatsoever to demonstrate its falsity.  And, the lived experiences of millions of 

individuals worldwide speaks to the safety and efficacy of vaccines and the dangers of going 

unvaccinated.  Admittedly, information related to individual political commitments is influenced 

by well-known cognitive biases (Anderson & Auxier, 2020; Feldman et al., 2020; Levendusky, 

2013; Slothuus & De Vreese, 2010; Taber & Lodge, 2006), and vaccine health and safety 



128 

information is increasingly treated as a political topic, especially among American political 

conservatives (Hamel et al., 2021; Jurkowitz & Mitchell, 2021; Tyson et al., 2021).  

Nevertheless, it seems too strong to argue that mere exposure to bad information and cognitive 

bias is sufficient to deny individuals conceptual agency over their own belief formation and 

subsequent preference adoption.  Even if we believe that disinformation sources are morally and 

criminally liable for damages caused by their campaigns, it seems too much to also conclude that 

individuals who listen to such sources are properly conceived as passive, unreflective receptacles 

of information with no agency over their own belief and preference formations. 

Furthermore, assigning personal responsibility for beliefs better accounts for the way 

everyone (regardless of beliefs) imagines their own control over their beliefs and preferences.  

From the perspective of those without vaccine-hesitant preferences, the false beliefs of those who 

deny the safety and efficacy of vaccines are so flimsy that it seems impossible to be tricked by 

them.  For example, many people in the United States repeat health-related vaccine misgivings 

and resistance to state and workplace vaccine requirements publicized by their favorite 

entertainment personalities (Jurkowitz & Mitchell, 2021; Tyson et al., 2021).  Meanwhile, many 

of the personalities who offer such views have already received the very vaccines they warn are 

so dangerous, thanks to vaccine requirements enforced by the networks for whom they work 

(Goldberg, 2021). 

To take another example, some Trump supporters have celebrated a fabricated and 

outsized role they imagine the former president played in the development of covid-19 vaccines 

(Rupar, 2021; Hart, 2020; Dale, 2020).  At the same time, they question the needfulness, safety, 

and efficacy of these same vaccines (Monroe & Savillo, 2021), while accusing vaccine 

manufacturers and distributors of using vaccines as a tool for promoting the liberal agenda 
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(Hargis, 2021), up to and including injecting American citizens with microchips controlled by 

Bill Gates (Romano, 2020; Kasparak, 2020).  It seems that only a willfully ignorant person could 

tolerate such obvious cognitive dissonance, and insofar as the viewer is so ignorant willfully, they 

are best understood as responsible for their own preferences.   

From the opposite perspective, those who doubt the safety and efficacy of vaccines often 

do so because they believe they have done the due diligence of identifying credible sources of 

vaccine information.  These sources tell them that vaccines are unsafe because they have 

dangerous or counterproductive health effects (Haseltine, 2020); are made from dangerous, 

unknown, or morally reprehensible ingredients, including tissue from aborted fetuses (Reuters 

Staff, 2021); have undergone insufficient testing (Jiang 2020); change patients’ genes (Reuters 

Fact Check, 2021); contain tracking and/or control devices (Romano, 2020; Kasparak, 2020); 

and/or violate important religious doctrines (Silberner, 2022; Reeve et al., 2021).  

Vaccine deniers contend that they must search for sources which confirm these claims 

because the state, mass media, and healthcare industry are all unified in the effort to sell would-

be victims a lie about vaccines.  From the perspective of vaccine deniers, everyone else has been 

the victim of a misinformation campaign, and only they have established appropriate vaccine 

preferences on the basis of research and reflection.  In other words, although they disagree that 

their preferences are based on falsities, vaccine deniers must agree that they bear responsibility 

for holding them.  Therefore, adopting the view that individuals are responsible for their own 

(anti)vaccination preferences seems to best reflect what everyone must believe about their own 

ability to choose and act upon their beliefs. 

A third consideration which weighs in favor of the personal responsibility view is that, 

like Feinberg’s weak paternalism, it enables the paternalistic argument for tetanus vaccine 
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mandates to satisfy the Desert criterion.  On this view, individuals are assumed to have the 

cognitive capacity to form beliefs based on factual information and reasons arrived at in open 

deliberation and then to act upon those beliefs through preferences that support their own 

wellbeing.  When individuals fail to exercise this agency, the paternalistic argument supports the 

state’s bid to prevent individuals from hurting themselves, thereby satisfying Desert as a 

Category B argument. 

Two formulations of the paternalistic argument for tetanus vaccine mandates satisfy the 

Desert criterion, one that presumes individuals’ antivaccination preferences are accidental, and 

one that presumes individuals’ antivaccination preferences are their own fault.  When 

considering whether the paternalistic argument should adopt one of these formulations over the 

other, the Desert criterion brings us helpfully back to the question of children.  In short, the 

strongest formulation of the paternalistic argument for adult tetanus vaccine mandates adopts the 

latter view, while the strongest formulation for childhood mandates adopts the former.  

Throughout the exploration of this finding, I set aside the question of how to differentiate 

children and adults and simply take for granted that, when we unavoidably do, one of the 

primary differences between them lies in their capacity for formulating and even knowing their 

own well-ordered preferences. 

As a justification for policies which target adults, the stronger formulation of the 

paternalistic argument involves treating adults as responsible for developing, maintaining, 

reflecting upon, and changing their own views on vaccination.  If the defense of adult tetanus 

vaccine mandates were rooted in weak paternalism, then the argument would be unable to avoid 

engaging with the false beliefs which give rise to irrational preferences, as it is precisely the 

irrationality of those preferences that carries the justification for state interference.  At a 
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minimum, engaging with those false beliefs will require mandate defenders to account for 

resistance in terms of lack of education and/or insufficient “use of the reflecting faculty” (Mill, 

2008: 107).  If paternalistic disrespect is a problem anywhere, it is a problem here, which means 

that adopting weak paternalism as a solution to questions regarding the Desert criterion will 

generate problems later in terms of Speech.   

Furthermore, many individuals resist vaccination on the basis of religious or other 

nonhealth-related beliefs that are in practice unfalsifiable.  Because the weak paternalism 

conception requires as a justifying condition for paternalistic intervention that the beliefs in 

question be falsifiable, the argument is incapable of accounting for why policy intervention is 

permitted for these individuals.  Consequently, the argument reaches an intractable dilemma of 

either forcing vaccine defenders to falsify religious beliefs or to make eligibility for mandate 

exemption contingent upon the espousal of religious or other nonhealth objections that neither 

the state nor individual agents are capable of verifying. 

The better alternative is to take for granted that adults are responsible for their own 

preferences and that the state, in light of available epidemiological information, will enact health 

policies that, in its estimation, best secure the health and safety of citizens.  On this argument, it 

is solely the quality of the state’s information and ability to enact efficacious vaccine policies 

that justifies intervention.  Whether individual preferences are irrational, falsifiable, or even 

scrutable at all is irrelevant.  In short, although the paternalistic argument for vaccine mandates 

can satisfy the Desert criterion without adopting the view that individuals are responsible for 

their own preferences, adopting such a conception strengthens the argument by obviating 

intractable considerations about why individuals with vaccine-opposed preferences have those 

preferences in the first place. 
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All of this changes when we turn toward tetanus vaccine mandates that target children.  

Unlike adults, it is implausible to maintain that children should be rightly understood as 

responsible for formulating their own views on vaccines.  Kids adopt all kinds of views about all 

kinds of things, constructed from snippets of entertainment they consume, adult conversations 

they partially overhear, and their own limited experiences, all of which are held uneasily together 

by underdeveloped reasoning neither we nor the child can often understand.33  Children have 

reduced abilities to filter out unreliable information, critically examine their sources, seek out 

additional information, or even understand everything they hear.  For these reasons, paternalistic 

arguments for childhood tetanus vaccine mandates should conceive of children’s preferences as 

accidental in the sense that they are not purposely created or maintained by anyone at all.   

Feinberg’s account of weak paternalistic interference for adults suffered from high 

evidentiary demands which render it a less attractive approach to justifying vaccine mandates, 

but this is not the case with children.  Adults are presumed to be capable of formulating well-

ordered preferences, and the state requires strong reasons to override this presumption.  On the 

other hand, because children’s preferences are presumed to be irrational, incomplete, or 

otherwise poorly developed, the need to validate, falsify, or otherwise directly engage with these 

beliefs on their own terms in our justifications of paternalistic restraint is eliminated.  In fact, 

children, or their legal representatives, typically bear the burden of proof to show that the child is 

sufficiently aware of what is going on around them before they can be granted the autonomy to 

resist parental or other authority.   

 
33 It bears repeating that I do not make these comments in the spirit of homogenizing the conceptual abilities of all 

children or all young people.  Rather, I adopt this stereotypical caricature of young children to illustrate the point 

that, for at least some people, it doesn’t make sense to ascribe the same personal responsibility over vaccine 

preferences we might for a normally functional adult.  I do not adopt this caricature to suggest that all persons who 

are legally children are incapable of constructing and knowing their own complex beliefs and preferences, nor do I 

suggest that all persons who are not legally children are capable of doing so. 
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When children’s preference are approached in this way, the paternalistic argument for 

childhood tetanus vaccine mandates satisfies Desert as a Category A argument.  In a purely 

conceptual sense, interventions that protect children from their own accidental preferences are 

morally analogous to interventions that protect children from other people (Feinberg, 1971).  Of 

course, in practice, vaccine regulations do not protect children from their own poorly ordered 

preferences.  These policies protect children—who are largely incapable of obtaining vaccines 

on their own, whatever their preferences—from their parents’ and guardians’ failure to obtain 

vaccines for them.  Recognizing this reality further supports classifying paternalism as a 

Category A argument, where regulators restrict the freedom of would-be harmers (parents who 

fail to obtain vaccinations for their children) in order to deliver regulatory protection 

(vaccination) to children, who otherwise might suffer bad outcomes (tetanus infection) as a result 

of other people’s actions. 

Assessing the paternalistic argument for tetanus vaccine mandates in light of the Desert 

criterion shows that the argument fairs well as a justification for diverse policies.  After 

disentangling significant complexities regarding victimhood and responsibility, the SEDS 

conceptual framework helps make clear that paternalistic arguments are plausible cases for 

tetanus vaccine policies for both children and adults, although which precise articulation of the 

argument is strongest varies across these two population targets.  For adults, the strongest version 

proposes that adults decide their own preferences about vaccination, and when the state 

intervenes to prevent vaccine-opposed persons from going unvaccinated, it prevents them from 

harming themselves.  This is a Category B argument.  For children, the strongest version of the 

paternalistic argument proposes that children are not responsible for their failures to vaccinate, 

both because children are incapable of formulating well-ordered preferences opposed to vaccines 
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and because children often lack the de facto authority to act according to their vaccine 

preferences when they do exist.  When the state intervenes to ensure that children are vaccinated, 

it prevents them from being victimized by the negligent behaviors of their caretakers.  This is a 

Category A argument.  Both versions of the argument satisfy Desert as reasonable policy 

recommendations for specific types of vaccine interventions. 

Speech 

The Speech criterion assesses the extent to which justifying arguments support or 

undermine efforts to construct a just social world.  Paternalistic arguments are routinely 

criticized for adopting disrespectful, antidemocratic attitudes toward the citizens they propose to 

restrain (Anderson, 1999, Rostbøll, 2005).  Insofar as regulators avoid excessive investigation 

into personal reasons for resisting vaccine mandates, the paternalistic argument maintains that 

vaccines enhance individual and public health, and individuals are empowered to either make the 

health-enhancing decision to vaccinate or to pay the price (𝑥2) to avoid the mandate.  By refusing 

to engage in rebuttals, renunciations, or refutations of nonhealth objections to vaccination, 

paternalists treat those most directly affected by vaccine mandates as incapable or unwilling to 

update their beliefs in light of reasons offered in public deliberation, thereby undercutting their 

freedom.   

These are objections to paternalism we have encountered before (in Chapter Three), but I 

propose that they operate differently in the context of tetanus vaccine mandates than they did for 

helmet mandates.  Dismissing some forms of vaccine hesitancy as unreasonable and undeserving 

of public response supports rather than undermines the construction of a more free, just, and 

democratic society and thereby satisfies Speech.  Although not every instance of speech offered 
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by the paternalistic argument satisfies the Speech criterion, in many ways it fares better on this 

criterion than did the paternalistic argument for helmet mandates. 

To understand why similarly disrespectful attitudes toward restrained citizens can lead to 

opposite outcomes on Speech, it is useful to distinguish between what I call “articulated speech” 

and “expressive speech.”  By articulated speech, I refer to publicly stated interlocutions offered 

in response to those who object to paternalistic interventions.  Expressive speech refers to the 

values and beliefs encoded in and normalized by public policies.  I argue that the paternalistic 

justification for vaccine mandates should be unabashedly disrespectful in its articulated speech 

and fundamentally non-disrespectful in its expressive speech, and I further maintain that each of 

these positions supports rather than undermines efforts to create a more just society. 

Articulated speech 

When considering the implications of the paternalistic argument’s articulated speech, it is 

useful to disaggregate vaccine opposers into three groups: 1) those who object on the basis of 

plausible34 health-related reasons; 2) those who object on the basis of plausible nonhealth-related 

reasons; and 3) those who object on the basis of “ridiculous” reasons, either health or nonhealth.  

Identifying these groups is useful because the proper attitudes paternalistic regulators should 

adopt to each group differ, and these attitudes differentially satisfy the Speech criterion.  

The first group of objectors to tetanus vaccine mandates includes those who object on the 

basis of plausible health-related reasons.  These might include fears about vaccines’ effects on 

preexisting conditions, risks of allergic or other reactions, uncertainty regarding vaccines’ 

necessity and the riskiness of contracting tetanus, concerns about the way vaccination might 

 
34 I hope to set aside an obvious question this disaggregation begs about the limits of plausibility, as that boundary 

should remain the topic of public contestation, rather than being something about which we should establish any 

advanced philosophical precision. 
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change the strength of one’s own immune responses, or many others.  What all these objections 

have in common is that they are grounded in reasonable concerns one might have about any 

vaccines or any medicines, even if they are not relevant or significant with respect to the tetanus 

toxoid.  In short, what makes plausible health-related objections plausible is that they’re 

precisely the sort of questions a diligent, health-motivated person might have toward any 

biomedical intervention. 

Paternalists’ best articulated response to members of the first category of objections is to 

cite the best available medical research on tetanus and tetanus toxoids to support the conclusion 

that vaccination is the safest and most effective method for protecting oneself against deadly 

tetanus infections.  This response will fail to convince some citizens, but by reaffirming their 

commitment to evidence-based medicine and protecting individual health, paternalistic 

supporters of mandatory vaccination are at worst guilty of adopting a speech attitude that is 

disrespectful only insofar as it insists that individuals are mistaken in their accounting of vaccine 

benefits and risks.  It is not disrespectful in the sense that it calls into question individual values 

or assumes that individuals are so medically illiterate that it is a waste of time to discuss relevant 

epidemiological research with them.  In response to the first category of objections, the 

paternalistic argument fails to satisfy Speech only by insisting that individuals not convinced by 

the paternalist’s reasons should be prevented by regulatory intervention from hurting themselves. 

The second group of objectors to tetanus vaccine mandates includes those who object on 

the basis of plausible nonhealth-related reasons.  These might include religious commitments 

that are incompatible with vaccination or philosophical objections to state coercion.  What ties 

this group together, and what makes these objections plausible, is that the reasons for objecting 

to state interference attach to values or commitments that one could imagine forming part of a 
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reasonable comprehensive conception of the good.  For example, although not everyone has 

deeply held religious convictions against vaccination, one can imagine that it is possible to 

design a life plan that does not include vaccination for oneself (at least not for noncommunicable 

diseases like tetanus).  Likewise, not everyone values their personal liberty enough that they 

would be willing to risk contracting tetanus just to avoid state-endorsed individual health 

guidance, but everyone can recognize that one of the relevant moral considerations of vaccine 

policy (as with every regulatory intervention) is the extent to which such policies curtail 

individual freedom.   

Paternalists’ best articulated response to members of the second group of objectors is to 

qualify the commitment to protecting individual and public health by acknowledging that health 

is not the only value affected by health policy.  It is the prerogative of citizens to hold deeply 

held convictions opposed to vaccination, and it is not the business of the state to discredit or 

falsify these convictions.  According to the paternalist’s own principles, in the case of 

noncommunicable diseases like tetanus, the state should empower citizens to choose for 

themselves what is in their own best interests in light of relevant factors, including the 

inconvenience of vaccination, the strength of objections to vaccination, and the burdensomeness 

of obtaining mandate exemptions.35 

Setting aside the unrelated issue that vaccine mandates make those in the second group of 

objectors worse off, the articulated speech of the paternalistic argument toward those with 

nonhealth-related objections to tetanus vaccination is more respectful than the argument is to 

those with plausible health-related objections, insofar as the paternalist presumes that the former 

 
35 In fact, insofar as regulators almost universally agree that exemptions are required for any mandate policy to 

achieve political feasibility (Attwell & Navin, 2019), the paternalist should acknowledge that exemptions are 

practicably required for some citizens in order to achieve regulation-induced vaccination in others. 
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are likely to choose in their own best interests while the latter are not.  With respect to this group 

of objectors, then, the paternalistic argument satisfies the Speech criterion by allowing 

exemptions for those with sufficiently strong nonhealth-related objections to vaccination. 

The third category of objectors to vaccine mandates includes those who object on the 

basis of “ridiculous” reasons, which might include health-related or nonhealth-related issues.  

When I refer to reasons as “ridiculous,” what I mean is precisely that they are the proper objects 

of public and private ridicule, owing to their social dangerousness and unjust characters.  In 

particular, I have in mind stated objections to vaccines and vaccine mandates which adopt 

language and rhetorical forms that are toxic to democratic institutions and antithetical to public 

deliberation.  It is not ridiculous to argue that vaccines run aground of certain religious 

commitments.  It is ridiculous to say that those who endorse vaccination are agents of Satan, sent 

by the Antichrist to lead the flock astray (Dowskin, 2021; Gleeson & Gilbert, 2021; Herring, 

2019).  It is not ridiculous to question the needfulness of vaccination for those in good immune 

health.  It is ridiculous to say that vaccines are unnecessary because the illnesses prevented by 

vaccines are fictitious hoaxes at best, or politically-motivated domestic bioterrorist attacks at 

worst (McGreal, 2020; Egan, 2020).36 

Obviously, it is impossible to define a clear and precise “ridiculousness” boundary at the 

margin, especially one that can plausibly claim to be free of political or other bias.  Nevertheless, 

the fact that we cannot confidently distinguish between arguments near the edges of 

ridiculousness does not imply that we cannot confidently identify those at the extremities.  The 

way I do so here and elsewhere (Christensen et al., 2021) is by defining the category “ridiculous” 

 
36 Citations on the previous two sentences include published examples of American citizens making these claims 

about the covid-19 vaccine. 
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to include those arguments which are antithetical to democratic and liberal commitments, and 

then identifying instances of public speech that fit in this category by looking to the tonal and 

rhetorical forms known to erode democratic institutions, trust, and discourse.  For this, I turn to 

significant research on so-called “soft authoritarianism.” 

A thoroughgoing investigation of soft authoritarianism would take me too far afield here, 

but it is useful to briefly discuss what soft authoritarianism is, what it seeks to accomplish in its 

public speech mannerisms, and why these forms of public engagement are hostile to democracy.  

Soft authoritarianism refers to efforts taken by ambitious personalist leaders to circumvent 

democratic institutions in their quest to seize authoritarian control (Schatz, 2009; Márquez, 2016; 

2018; Gandhi & Okar, 2009).  Unlike personalist leaders who can consolidate power relatively 

easily in nondemocratic states, soft authoritarians must grapple with adversarial democratic 

institutions that split and balance power before they can establish unitary authority (Cheibub et 

al., 2010).   

The news media is one such adversarial institution that soft authoritarians must either 

degrade or coopt in order to consolidate power in themselves (Schatz, 2009; Freeze et al., 2020; 

Snyder, 2017).  Indeed, many democracy scholars suggest that the existence of a trustworthy 

news media and ability of citizens to be well-informed about their political leaders are 

coextensive with democracy (Tsfati & Cohen, 2005; Liebes & Ribak, 1991; Ward et al., 2016).  

Soft authoritarians undermine trust in the news media and public deliberation in order to call into 

question the validity of publicly available data and the truthfulness of public speech offered by 

their political opponents.  Once public discourse is so diluted with misinformation and distrust, 

the soft authoritarian appeals to citizens’ inability to distinguish between truth and falsehood as 
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evidence that the state is corrupt, and the only cure is to grant the leader the (extralegal) authority 

to set things straight (Christensen et al., 2021; Svilicic & Maldini, 2014). 

Soft authoritarian leaders employ well-tested rhetorical and tonal strategies in their public 

speech to achieve their goal of undermining trust in democratic institutions.  First, they accuse 

political opponents of corruption and inefficaciousness to delegitimize former leaders, 

oppositional government institutions, and the news media (Svilicic & Maldini, 2014; Waring & 

Paxton, 2018; Stanley, 2018; Arendt, 1968).  Second, soft authoritarians deploy red herring or tu 

quoque fallacies to rebut direct critique, unify their supporters, and induce opposition voters to 

disregard allegations as mere partisan bickering (Bennett, 1990; Shaffer & Duckitt, 2001; Butler, 

2013; Stanley, 2018).  Third, they dramatize the news by offering counter-interpretations of 

public events and directing attention away from unpopular or antidemocratic policymaking 

(Shatz, 2009).   

In addition to these three primary rhetorical strategies of delegitimization, denial, and 

dramatization, soft authoritarians also employ outrageous language “involving efforts to provoke 

visceral responses (e.g., anger, righteousness, fear, moral indignation) from the audience through 

the use of overgeneralizations, sensationalism, misleading or patently inaccurate information, ad 

hominem attack” and other logical fallacies (Sobieraj & Berry, 2011: 20).  As observed in one 

study tracking media responses to former president Trump’s Twitter messaging, these strategies 

are successful at commanding public attention, which threatens to undermine crucial trust in 

democratic institutions (Christensen et al., 2021). 

What does soft authoritarianism have to do with tetanus vaccine mandates and objections 

thereto?  If Levi (1998) is correct, and “a trusting citizenry and a trustworthy government are the 

sine qua non of contingent consent” (96), and if public trust and civility in public deliberation are 
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required for both majority and minority parties to abide the democratic process (Kampen et al., 

2006; Gamson, 1968; Sabel, 1993; Misztal, 2001; Hetherington, 2005; Hetherington & Husser, 

2011; Müller, 2013; Paisana et al., 2020; Blöbaum, 2014), then democratic justice requires us to 

sharply denounce language that erodes public trust, not respectfully tolerate it.  Many public 

health scholars agree with this sentiment, and a growing literature on “junk science” (Herring, 

2019) and health disinformation campaigns examines the types and levels of disinformation that 

merit formal state responses, including various forms of overt censorship (Donovan et al., 2021; 

Larson, 2020; Donovan, 2020; Walter et al., 2020; Pertwee et al., 2022).  Evidence shows that 

simply repeating disinformation increases its perceived plausibility (Fazio et al., 2019) which 

means that, at a minimum, we should refuse to engage at all with those who raise ridiculous 

objections to vaccines and vaccine mandates.37 

Take for example the objections of Sean Patterson, a Trump supporter from St. Joseph, 

Missouri, who insisted that the entire covid-19 pandemic is a hoax (McGreal, 2020).  When 

pressured to consider the possibility that the former president did become ill in late 2020, he 

responded,  

 

then they [presumably Democrats] planted it when they tested him.  It’s what they did to 

me when I went to hospital for my heart beating too fast.  Two weeks later I got a cold.   

It’s political.  I don’t trust the US government at all.  Who are they to mandate personal 

safety?  I listen to Trump (McGreal, 2020).   

 
37 Although it is clear that we should not hasten the spread of misinformation, it is extremely difficult to identify an 

effective method for combating it once it has taken hold.  Many fact-checking efforts, for example, backfire by 

enabling readers to more easily filter the news and information to which they expose themselves to only information 

from sources likely to confirm their preexisting beliefs (Oeldorf-Hirsch et al., 2020; Vogels et al., 2020).  To make 

matters worse, when information sources (such as social media sites or news outlets) share information that 

disconfirms individuals’ preexisting beliefs, viewers’ trust in the outlet decreases to a higher degree than sharing 

information which confirms their beliefs rebuilds it (Gottfried et al., 2020; Kampen et al., 2006).  Consequently, 

many efforts to discredit misinformation which has already become widespread frequently result in a cyclical 

degradation of public trust, where entrenched beliefs lead citizens to embed themselves within echo chambers where 

those entrenched beliefs are strengthened and disconfirmatory information is censored (Christensen et al., 2021). 
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This ridiculous, conspiratorial nonsense bears all the marks of soft authoritarian 

antidemocratic speech: it denies the existence of the pandemic, delegitimizes political opponents 

and institutions, offers a dramatic reinterpretation of public events, and deploys several 

outrageous speech mechanisms including patently false data, political extremization, slippery 

slope, and false dichotomy, all of which explicitly culminate in a call to disregard evidence-

based public deliberation in favor of trust in a personalist leader.  The best response to ridiculous 

antivaccination objections such as this one is to energetically denounce them for what they are 

and deny them the floor in public deliberation.  It runs contrary to democratic justice to engage 

these kinds of arguments on their own terms.  

Without question, refusing to dignify ridiculous arguments with a public response is 

disrespectful.  It takes for granted that interlocutors are unwilling or incapable of updating their 

beliefs in light of reasons offered in fair opposition to their views, an assumption which bears out 

in empirical observation (Edgerly & Vraga, 2020; Edgerly et al., 2020; Anderson & Auxier, 

2020; Levendusky, 2013; Taber & Lodge, 2006; Feldman et al., 2020; Slothuus & De Vreese, 

2010).  However, precisely by disrespectfully refusing to engage with this sort of vaccine 

objection, paternalistic defenders of tetanus vaccine mandates protect the integrity of public 

discourse and thereby support efforts to construct a more just public realm.   

While paternalistic failures to respect freedom admittedly run aground of democratic 

commitments in other contexts, the disrespectful articulated speech of the paternalistic argument 

toward members of the third category of vaccine objectors satisfies the Speech criterion.  Our 

duties to democratic respect do not require us to sit idly by while some members of our society 

chip away at the trust relationships upon which democratic institutions can be built.  Toward 
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these enemies of democracy, disrespect is the price we pay to protect the integrity of public 

discourse. 

To be clear, I am promoting a type of disrespectful articulated speech which is 

disrespectful only to precisely the extent that it undermines freedom by treating some views as 

unworthy of public acknowledgement.  In other words, the type of disrespect that is good for 

democracy is that which denies the floor to those circulating absurd and harmful public 

utterances.  Disregarding freedom does not entitle us to be aggressively rude, to dismiss 

antivaccination beliefs which are not inherently malicious, nor to hide our own views regarding 

vaccination or fail to update these views in light of the best available epidemiological 

information.  The disrespect that the Speech criterion permits and requires in articulated 

responses to ridiculous vaccine objections is “that’s ridiculous; next question.” 

Expressive speech 

When the state intervenes to direct individual behavior one way or another, one of the 

consequences of this intervention (for better or worse) is that such regulations normalize the 

induced behavior (Feinberg, 1965; Sunstein, 1996; Sampsell-Jones, 2003).  This so-called 

“expressive function of law” creates a correspondence between illegal behaviors and moral 

wrongness and legally required behaviors and moral goodness which manifests in generations of 

citizens who grow up under such laws.  For example, the expressive speech encoded in laws has 

helped contribute to members of the younger generation tending to support seatbelt use more 

than members of older generations: the idea that you put on your seatbelt when getting in the car 

has been normalized, and one principal reason for this normalization is the seatbelt laws which 

have been in place since today’s youth started riding in cars (Cohen & Einav, 2003).  Likewise, 

the expressive speech encoded in vaccine mandates had supported vaccine use in the United 
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States for decades before the issue was politicized.  In a cruel irony to future generations who 

may grow up in an institutional environment lacking such expressive support for evidence-based 

medicine, it is only thanks to the widespread adoption of vaccines in the twentieth century that 

many of today’s vaccine-opposed partisans are alive to protest their use.   

Paternalistic justifications for vaccine mandates support a more just future by encoding 

perspectives which support intergenerational normalization of evidence-based medicine and trust 

in government health agencies.  However, insofar as the law restricts individual liberty for 

individuals’ own benefit, one may argue that paternalists still disrespectfully accuse citizens of 

being “too stupid to run their own lives” (Anderson, 1999).  Why is the expressive speech of 

vaccine mandates not disrespectful?  The answer to this question lies in an appeal to practical 

policy design.  It is possible to design vaccine mandates whose expressive speech targets the use 

of scientific evidence in forming general vaccine preferences rather than targeting any particular 

citizen groups.   

For example, recent amendments to many states’ vaccine policies allows those under 18 

to consent to receive vaccines even if their parents are opposed.  Contrastingly, those under 18 

are not empowered to resist vaccination against their parents’ wishes (Bollag, 2022; Wilkinson 

& McBride, 2022).  This asymmetry demonstrates that vaccine laws seek to protect, and will 

thereby normalize, healthcare decision-making in accordance with medical evidence and 

physician advice—information which every citizen is empowered to obtain.  Far from saying that 

citizens are “too stupid,” properly designed vaccine mandates offer educational cues to citizens 

and reward (in the form of not restraining their actions) those who make what the state estimates 

to be correct decisions in light of appropriate evidence.  In this regard, vaccine mandates are no 

more disrespectful than licensing or credentialing laws.  Driver’s licensing regulations do not 
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accuse citizens of being too stupid to run their own lives; they merely state the level and kind of 

education citizens must receive in order to be empowered to make certain kinds of decisions.   

The Speech criterion offers significant leverage over the ways the paternalistic argument 

for tetanus vaccine mandates can support liberal commitments and efforts to construct just social 

institutions.  By endorsing penal vaccine mandate interventions, the paternalistic argument fails 

to embody respect toward those with reasonable health-related objections to vaccination. This 

failure can be avoided by opting for different forms of vaccine intervention that seek to make 

vaccines more accessible and attractive to citizens, rather than punishing those who decide 

against inoculation.  Note that Speech and Soundness now both point to the possibility of 

positive- rather than negative-reinforcement models for vaccine intervention. Regardless of the 

form paternalistic intervention takes, the paternalistic argument satisfies Speech by allowing for 

exemptions and respecting those with reasonable nonhealth-related objections.   

The benefits of justificatory meta-assessment are most apparent in the context of 

ridiculous objections to vaccination.  This discussion shows that protecting democratic 

institutions requires us to denounce those who use deliberative platforms in ways that destroy 

public faith in liberal institutions and civic discourse.  By enabling appropriate forms of 

articulated speech, and by embodying an expressive speech attitude that encourages citizens to 

make healthcare decisions in consultation with reliable sources of health information, the 

paternalistic argument supports efforts to construct a more just society by molding generations of 

citizens who are not only more likely to make healthful decisions but who are also more likely to 

value public efforts to encourage such healthful decision-making in the first place.  In these 

ways, the paternalistic justification for tetanus vaccine mandates satisfies the Speech criterion. 
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Conclusion 

The SEDS conceptual framework illuminates several complex issues previously 

neglected by political philosophers.  First, the framework helps make clearer why we may have 

better reasons to support childhood vaccine programs than mandates for adults: if the justifying 

condition for tetanus vaccine mandates lies in their ability to deliver paternalistic benefits to 

affected individuals, childhood vaccine mandates are attractive because they are better for 

children than they are for adults.  As the Soundness and Endorsement reveal, mandate policies 

are better for children than adults owing to adults’ more stable antivaccination preferences, the 

violation of which inflicts psychological harm that children do not suffer when they receive 

vaccines.  The framework also shows how other issues attending to childhood vaccination, 

including parental rights and some children’s inability to understand vaccine choice under 

current institutional rules, are contested topics that offer less guidance about the justness of 

childhood tetanus vaccine mandates than one might expect. 

The Desert criterion improves our thinking about the justness of tetanus vaccine 

mandates by clarifying how the strongest arguments supporting childhood and adult vaccine 

programs differ.  Most public statements of the paternalistic argument underspecify who are the 

victims of nonvaccination.  The SEDS framework helps us see that the answer to this question 

depends on how we conceive of individual responsibility over preference formation.  Adults are 

best understood to be responsible for their own vaccine beliefs, even though it may sometimes be 

difficult to know which information to trust in our current media environment, inundated as it is 

with disinformation.  Understood in this way, adults who fail to voluntarily vaccinate on the 

basis of their antivaccination preferences are simultaneously the victims and victimizers in the 
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case of tetanus.  The strongest version of the paternalistic argument for adult tetanus vaccine 

mandates satisfies Desert by restraining—and protecting—them.   

Children, on the other hand, cannot plausibly be found responsible for the beliefs that 

result in their failure to vaccinate.  The relevant defining characteristic about children is that their 

preferences are not well-formed, and it is often someone else’s preference that operatively 

determines whether the child receives the shot.  The strongest form of the paternalistic argument 

for childhood vaccine mandates makes these ideas explicit, thereby protecting the victims of 

nonvaccination (children) from their victimizers (adults who fail to ensure they receive important 

inoculations). 

The SEDS framework also situates widely acknowledged facts about health 

disinformation within the context of our justifying arguments for health policy intervention.  The 

arguments we offer in support of policies that combat vaccine disinformation partly constitute 

the public discourse on evidence-based medicine and democratic justice.  Consequently, the 

paternalistic argument for tetanus vaccine mandates must adopt particular forms of articulated 

and expressive speech that respect reasonable vaccine hesitancy while explicitly rejecting 

ridiculous, conspiratorial, antidemocratic rhetoric.  In this way, the Speech criterion makes clear 

how our arguments about tetanus vaccine mandates comprise one element of a broader social and 

political effort to secure democratic justice, both through the state’s specific health policy actions 

and in other parts of life.  

The SEDS framework reveals the weakest aspect of the paternalistic argument for some 

tetanus vaccine mandates, which lies in its falsity.  Universal tetanus vaccine mandates do not 

make all citizens better off, and those they make worse off tend already to be worse-off under a 

null policy of no mandate.  At best, the paternalist might appeal to aspirational or probabilistic 
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claims about the expressive function of vaccine mandates as reasons to believe that mandates 

today will lead to a more favorable distribution of benefits in the future.  This optimism is not 

ungrounded and may even turn out to be true, but it is not sufficient to demonstrate the truth of 

the argument today.  A better response to the fact that vaccine mandates do not paternalistically 

benefit everyone is to restrict the argument to defend mandates for those they do benefit.  As the 

Soundness and Endorsement criteria have illustrated, vulnerability, enforceability, and the 

strength and stability of antivaccination preferences are relevant issues for identifying plausible 

populations over which to mandate tetanus vaccination, populations that include but are no way 

limited to children.  

Theoretical insights 

This chapter offers a significant improvement in our theoretical grip over the justness of 

tetanus vaccine mandate policies.  First, the SEDS framework moves us beyond the 

impoverished treatment that tetanus has received from philosophers and political theorists.  The 

framework extends our understanding beyond Brennan (2016) by recognizing and seriously 

considering the fact that tetanus is not communicable.  The chapter likewise builds upon 

Flanigan (2014) by identifying the specific reasons we may find the paternalistic argument 

plausible or implausible, rather than dismissing both the argument and the policies it supports on 

mere categorically antipaternalistic grounds. 

Second, the framework illustrates (as it did in Chapter Three) how theoretical 

understandings of policy justice are inextricably intertwined with careful consideration toward 

matters of practical policy design.  Supporting Katie Attwell and Mark Navin’s (Attwell & 

Navin, 2019; Navin & Attwell, 2019) persuasive argument, neither the moral permissibility of 

state intervention nor our theoretical understanding of it can be complete without attending to the 
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forms and consequences of various policy choices.  With respect to the paternalistic argument, it 

matters for the sake of the argument’s performance on both Soundness and Speech whether the 

paternalist supports vaccine mandates that punish the unvaccinated (the form most extant tetanus 

mandates currently adopt) or vaccine mandates that reward the vaccinated.  Endorsing the latter 

simultaneously strengthens the argument and creates social institutions that avoid making worse 

off those who already suffer the worst disease outcomes under null paradigms of no intervention.  

Likewise, mandate exemptions play a role in determining the extent to which the paternalistic 

argument disrespects citizens and consequently undermines their democratic freedom. 

Practical insights 

In helping us recognize the stakes of carefully considering practical matters of policy 

design, the SEDS framework likewise improves our practical grip over establishing more just 

policies in the here-and-now.  The Soundness and Speech criteria both recommend finding ways 

to design tetanus vaccine mandates that make tetanus vaccines, and information about them, less 

expensive (broadly construed to include time, inconvenience, and financial costs) to receive. 

And, insofar as many who oppose state intervention complain that the problem with intervention 

lies specifically in the idea that the state would punish or expressly restrict liberty, policies that 

help citizens learn about vaccination or that reward inoculation may induce more people to 

vaccinate if only by avoiding the combative attitudes that some individuals take toward being 

told what to do. 

States could offer financial or other rewards for proof of vaccination or financial 

incentives for private companies to organize vaccine drives for their employees, much as it does 

as part of various forms of tobacco cessation policy interventions.  States could subsidize the 

costs of tetanus vaccines received from non-clinical providers, as it does for influenza vaccines 
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delivered at pharmacies.  Either of these policy approaches accomplishes the paternalist’s goal of 

delivering paternalistic benefits to individuals by reducing the cost and inconvenience of 

vaccination without making unvaccinated individuals even worse off than they already are.  

States could also establish healthcare practice standards that require healthcare professionals to 

discuss tetanus vaccination with patients as part of routine office visits, thereby improving 

population coverage of vaccine information.  States could expand existing policies allowing 

dependent persons to receive vaccines against the wishes of their legal guardians, thereby 

improving access to vaccination for vulnerable communities without forcing anyone to be 

inoculated against their wishes.   

Finally, tetanus vaccine mandates for children are relatively more defensible on the 

paternalistic argument owing to their better enforceability, children’s higher risk of suffering 

injuries that lead to tetanus infection, and children’s inability to formulate stable and coherent 

preferences regarding vaccines.  The SEDS framework helps us to see how these empirical 

factors relate to the moral defensibility of targeted tetanus vaccine mandates, and they thereby 

suggest practical ways vaccine mandates could be expanded to other populations to promote 

enhanced justice.  Adult tetanus vaccine mandates already exist for adults in some risky 

professions, and their increased vulnerability and ease of enforcement count favorably toward 

these policies’ moral permissibility.  Expanded tetanus vaccine mandates for the elderly may be 

defensible on similar grounds, as the elderly are a particularly vulnerable population (owing to 

the many years since they received childhood inoculations) and many institutional moments 

already create opportunities for enhanced enforceability, such as when elderly citizens apply for 

Medicare or Social Security retirement benefits.  The SEDS conceptual framework improves our 

thinking about health policy justice by showing that these forms of modified vaccine policy 
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intervention are likely to better reflect the demands of justice because they are supported by 

better moral arguments.   
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CHAPTER 6: LIBERALISM AND LOCKJAW, PART 2 

The Efficiency Argument 

 

Introduction 

One day when I was two or three, I was jumping around on the back of the couch (like I 

wasn’t supposed to be) and fell off the back side, slipping in the space between the back of the 

couch and the wall.  As I slid down the wall, I ran headfirst into the corner of the metal heat 

register near the floor and sliced my head open.  After I’d soaked several washcloths with blood, 

my mom called the nurse triage line at the local hospital to ask for advice.  The nurse reassured 

her that “head wounds bleed like stuck pigs,” and by the time they were done talking, the 

bleeding had finally stopped.   

Unsurprisingly, one of the first things my mom talked about with the triage nurse was 

whether she should be worried about me contracting tetanus.  Children’s first recommended 

tetanus shots are delivered in infancy, and I was up-to-date on my vaccinations.  As such, the 

nurse and my mom agreed that there wasn’t an urgent need to bring me to the hospital,  now that 

the bleeding had abated.   

Just like the time I stepped on a nail, that’s about the end of the story.  I got better 

quickly, and all I have to show for it is a very obvious scar on the top of my head above my left 

eye.  However, not all little boys who suffer the bumps and scrapes of a typical childhood are so 

lucky.  In 2017, a six-year-old boy was playing outside in Oregon when he cut his head on a 

piece of farm equipment (Guzman-Cottrill, 2017; Mervosh, 2019).  Just like my mom, the boy’s 

parents were able to avoid a trip to the doctor by stopping the bleeding at home.  Unlike my 
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mom, this boy’s parents had not ensured that he was up-to-date on his scheduled tetanus vaccine.  

Six days after the injury, the boy started showing classical signs of tetanus infection: crying, jaw 

clenching, muscle spasms, and arching of the neck and back (Guzman-Cottrill, 2017: 231).  The 

boy’s parents called 911, and the boy was airlifted to a pediatric hospital, where he spent a total 

of seventy-four days in a strange and scary place in unbearable pain, all because of a perfectly 

ordinary scrape on the head. 

For many, the most shocking part of the boy’s story is probably its ending.  After their 

child had spent two-and-a-half hellish months in the hospital, and after accumulating more than 

$1 million in medical care and ambulatory expenses, the boy’s parents declined his 

recommended second dose of the tetanus toxoid, and, for that matter, all other recommended 

immunizations.  Dr. Judith Guzman-Cottrill, the boy’s attending physician, provided the boy’s 

parents with an “extensive review of the risks and benefits of tetanus vaccination” (2017: 231), 

which included explaining that “surviving tetanus, unlike some other diseases, does not offer 

immunity in the future” (Mervosh, 2019).  Nevertheless, the boy left the hospital without his 

vaccines. 

In 2017, Oregon law required vaccination against tetanus for all children starting at age 

two months, and this regulation should have been enforced when the boy started attending school 

at around age four (Oregon Health Authority, 2022).  The fact that the boy had not been 

vaccinated means that his parents were either in violation of Oregon’s existing vaccine mandate, 

or they had received an exemption for their child, which, at the time, required that they review 

the risks and benefits of vaccination with their doctor but did not require them to disclose the 

nature of their specific reasons for seeking an exemption.  As such, the case stands as a perfect 

example for the World Health Organization’s argument that preventing tetanus is possible by 
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strengthening existing mandates (perhaps by imposing limitations on the type of reasons that 

qualify individuals for exemptions) or by more vigorously enforcing them (perhaps by creating 

more points of contact between parents and regulators than school attendance). 

The Oregon case illustrates the stakes of getting tetanus vaccine policy right, but it offers 

little support the WHO’s paternalistic argument.  Ensuring that the boy receives his vaccine now 

will do nothing to reduce the suffering he and his family have already experienced, and it is very 

unlikely that the boy will contract tetanus a second time, since this was the first case of pediatric 

tetanus in Oregon in more than thirty years (Guzman-Cottrill, 2017).  Moreover, the case 

illustrates that some individuals who decline vaccination do so on the basis of objections whose 

intensity evidently outweighs even the most intimate and visceral experience with the risks of 

contracting vaccine-preventable illnesses.  As the previous chapter explained, paternalistic 

prophylactic immunization for these individuals causes more individuated harm than it prevents, 

thereby undermining paternalistic justifications for enhanced vaccine mandate policies.  

The efficiency argument 

One regrettable feature of emergency healthcare treatment in the United States is its 

astronomical cost.38  Guzman-Cottrill (2017) reports that this case generated “seventy-two times 

the mean cost of a U.S. pediatric hospitalization” (231).  I take for granted that the boy’s parents 

would have rather spent their hard-earned income on almost anything other than hospital and 

transportation bills to treat their son’s tetanus.  To the extent that these bills are shared by others 

 
38 I must set aside the eminently reasonable objection that exorbitant healthcare costs in the United States are the 

avoidable consequences of a perverse system of healthcare financing intermediation that every other developed 

nation in the world has somehow avoided.  As there appears to be no political will to adopt a single-payer healthcare 

system in the United States, the best option from the perspective of justice is to seek regulatory changes that mitigate 

the damages caused by the existing structure to the extent possible. 
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throughout society, I also take for granted that other members of the boy’s risk pool would rather 

have spent these scarce resources in other ways as well.  Another way of stating this is as a 

problem of efficiency: the net utility of the entire risk pool would have been greater had scarce 

economic resources been spent on tetanus prevention rather than treatment. 

Understood as a problem of efficiency, the decision to go unvaccinated against tetanus 

results in a so-called tragedy of the commons (Hardin, 1968).  Like farmers who overgraze their 

livestock on public pastures, many who decline tetanus vaccination receive a private benefit (of 

avoiding the costs and inconvenience of receiving the shot) but contribute to decreased economic 

productivity for everyone (by sometimes contracting tetanus).  Unless the state steps in to 

prevent this free-ridership,39 increasing numbers of citizens may be incentivized to forgo tetanus 

vaccination, leading to higher incidences of costly treatment and death and decreased net 

economic output.  This line of reasoning is the foundation for what I call “the efficiency 

argument”, which holds that tetanus vaccine mandates may be justified if they solve collective 

action problems preventing society from achieving economically efficient results. 

I have motivated the efficiency argument by reference to a case of childhood tetanus,40 

but this should not be taken to mean that childhood cases are the only kind which attract the 

attention of the efficiency argument.  In fact, the reverse is true: the efficiency argument is better 

suited to adult tetanus vaccine mandates because adult deaths have a greater impact on economic 

efficiency than children’s.41  Furthermore, studies on the cost-effectiveness of tetanus vaccine 

 
39 A situation in which an individual can extract a private benefit from a cooperative effort without paying their 

share of the costs.   

40 I have chosen this as a motivating case partly to illustrate how unremarkable tetanus infection incidents can be, 

and because reports on it include specific information about treatment costs, where other similar cases of adult 

tetanus infection in the United States, such as Yaffee et al., 2017 and Bernardes et al., 2018, do not. 

41 At first glance, one might suspect that, because their entire lives lay ahead of them, the economic value of saving 

a child’s life is greater than saving an adult's life.  However, due to the way economists “discount” future benefits, 
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mandates tend to focus on mandatory vaccination for adults, especially mothers (Tessema 

Memirie, 2019; Bowser et al., 2018) and the elderly (Balestra & Uttenberg, 1993), who have 

increased risk of contracting tetanus and reduced ability to fight off the disease once 

contracted.42  Due to a lack of empirical research on the cost-effectiveness of childhood tetanus 

vaccine mandates, it is difficult to appraise the Soundness (and, to a lesser extent, Desert and 

Speech) of the efficiency argument for such policies.  For these reasons, and for the remainder of 

the chapter, I shift to focus on the efficiency argument as it applies to adult tetanus vaccine 

mandates. One significant strength43 of the efficiency argument is that it does not require precise 

tracing of individual-to-individual harm throughout the economy.  We cannot know in advance 

which individuals (if any) will contract tetanus in absence of a mandate, so state interference in 

individual freedom cannot be justified by individual responsibility for third-party harm.  All we 

can know in advance is that some predictable proportion of citizens will contract tetanus in 

 
this is not normally the case in cost-effectiveness studies.  In short, future benefits are weighted according to 1) how 

likely the benefit is to achieve and 2) how valuable current opportunity costs would be at some future point in time, 

had we chosen to invest in them instead.  Because decades may elapse between a childhood vaccination and full-

scale economic participation, the discounting of future benefits of childhood vaccination can be sizeable.  From a 

public finance perspective, this does not imply that children’s lives are worth less than adult lives.  Rather, the point 

of discounting is to capture the sentiment in the cliché “one in the hand is worth two in the bush:” it’s less 

economically risky to save the lives of economic agents today than it is to invest in the lives of economic agents at 

some point in the future, because other risks (dying from some other disease, emigrating out of the economy, etc.) 

may cause that investment to be lost. 

42 Another reason this research focuses on adults likely has to do with the institutional context within which tetanus 

exists in the United States.  Researchers focus on the economic benefit of adult tetanus vaccines because young 

people’s childhood inoculations still protect against tetanus.  Any new institutional rules that deliver net economic 

benefits will need to target those in older age groups for whom childhood resistance is weakened or absent.   

There is also a strategic reason to focus on adult vaccine mandates when considering the efficiency argument.  Some 

(probably most) public health scholars seek opportunities to improve health policies’ ability to prevent illness.  From 

this perspective, because childhood vaccine mandates already exist, cost-benefit analysis of their economic 

consequences is a risky endeavor with no obvious payoff.  If they are found to be inefficient, this would support 

policy decisions that the researcher opposes, and if they are efficient, this does nothing to support similar 

interventions for other members of the population.  To put it bluntly, one might not want to investigate the cost-

effectiveness of childhood tetanus vaccine mandates because the best thing that can happen (in terms of population 

health) is nothing, and the worst thing is more dead children. 

43 As compared to other economic arguments, such as the harmful costs argument discussed in Chapter Four. 
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absence of a mandate, and tetanus infections are costly in both healthcare resources and human 

life.  Because the state cannot adopt a neutral position with respect to tetanus, it must either 

construct institutions that prevent tetanus (thereby improving net economic outcomes) or 

construct institutions that treat it after the fact (thereby impairing net economic outcomes).  

Given the choice between these alternatives, the efficiency argument holds that preventative 

vaccine mandate interventions are justified by their preferable macroeconomic outcomes. 

Another attractive feature of the efficiency argument is its firm foundation in rational 

choice principles (Viscusi, 2008).  Diverse liberal and libertarian theorists agree that markets are 

one fair way to distribute scarce resources among free and equal members of a democratic 

society (Herzog, 2021).  When free markets function well, prices of goods reflect buyers’ 

preferences to consume those goods relative to other goods and sellers’ ability to bring those 

goods to market rather than produce something else.  In turn, when goods are traded at these 

competitive prices, the economy maximizes net utility with a given quantity of resource inputs.   

Furthermore, although competitive markets do not (and do not promise to) deliver equal 

outcomes to all members of society, markets do enable participants to define their own private 

preferences and then mobilize their resources to pursue them.  Every other participant is likewise 

granted the freedom to define and pursue their own good, allowing all members of society to 

exercise freedom to the extent that it is possible for others to exercise the same freedom at the 

same time.  In this way, well-functioning markets are cooperative institutions which expand 

rather than restrict individual freedom in a way that is analogous to liberal rights protections 

more broadly (Feinberg, 1986; Anomaly, 2009; Claassen, 2016; Rawls, 1971).44  For many 

 
44 See the Soundness section of Chapter Three for a more detailed discussion of this idea about the mutual exercise 

of rights. 
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liberal thinkers, diverse humans may claim protection from others’ arbitrary authority on the 

basis of natural equality, and competitive, open markets serve as the classical means for 

balancing the competing interests of equal individuals within a political state.  Indeed, in the 

literature on liberal legitimacy, markets serve as a key theoretical mechanism for justifying the 

existence and extent of the state altogether (Locke, 1980; Rawls, 1971; Nozick, 2013). 

Liberal theorists normally allow state intervention in the free market in one of two ways.  

First, state intervention might be justified on the basis of markets’ inability to deliver sufficient 

or sufficiently equal outcomes to citizens.45  Just as markets are widely believed to be critical for 

achieving justice among free and morally equal citizens, so too are democratic institutions 

(Walzer, 1983).  To function well, democratic institutions require that all citizens achieve a 

minimum level of material affluence (Nussbaum, 2011) or that material inequality is prevented 

from growing too large (Scheffler, 2010; Anderson, 1999).  Because markets do not guarantee 

these sufficientarian or egalitarian outcomes even when they function well, the state may be 

justified on the basis of liberal democratic commitments to impose certain restrictions on 

markets in order to balance the expression of freedom they enable against these important liberal 

values. 

The second way in which state intervention is often justified in the free market is through 

appeals to market failure.  Market failure occurs when one or more of the preconditions for 

markets’ efficiency- and utility-maximizing outcomes are not met.  For example, in order for 

markets to yield efficient outcomes, there must be many buyers and sellers for each good, buyers 

and sellers must have complete (or at least symmetric) information, all relevant costs and 

benefits of trade must be captured by prices (i.e., no production or consumption externalities 

 
45 For an excellent overview of egalitarianism and its critics, see Arneson, 2013. 
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exist), and many other criteria which scarcely if ever obtain in practice.  In the case of failed 

markets, the state may be able to devise regulatory interventions which cause market outcomes 

to better approximate those that would obtain if the market functioned properly.   

The efficiency argument justifying tetanus vaccine mandates is an example of the second 

type of state intervention aimed at resolving market failure.  Vaccine mandates increase 

consumption of vaccines to levels which closer approximate those that would obtain 1) if 

individuals made rational vaccination decisions on the basis of perfect information about the net 

macroeconomic consequences of tetanus infection and 2) if all the relevant costs and benefits of 

tetanus prevention and infection were correctly reflected in a hypothetical “price” of going 

unvaccinated.  Such an outcome is preferable with respect to liberal justice because well-

functioning markets enable us to achieve rational desires, and by emulating these rationally-

preferred outcomes, tetanus vaccine mandates that restrict the liberty to act irrationally make us 

more free (Feinberg, 1971; Mill, 2008).  In short, the efficiency argument holds that tetanus 

vaccine mandates are justified by their ability to secure improved macroeconomic efficiency 

because no rational, fully-informed, self-interested agent would prefer policies that produce 

worse outcomes (Mill, 2008; Rawls, 1971). 

Although market-based approaches to justifying health and safety regulation are 

commonplace, especially as an alternative to paternalism (De Marneffe, 2006), the argument 

from efficiency suffers from its own distinct difficulties as an account of policy justice.  First, the 

cost-benefit analysis underlying the efficiency argument is methodologically complex, and some 

methods of benefit estimation are incompatible with commitments to democratic equality.  For 

example, in assigning an economic value to human lives saved by tobacco cessation policies, 

Viscusi (2008) reports that the statistical value of male smokers’ lives is 33% higher than female 
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smokers’, “where this difference stems from the lower wage levels for women” (Viscusi, 2008: 

320).46  If these considerations are built into cost-benefit analysis, and if we assume that we 

(society, political theorists, democratic equals) ought not appraise other’s lives as more worthy 

of protection merely because those others appraise their own lives as more valuable, then the 

efficiency argument will sometimes suffer from insidious bias as an approach to understanding 

the justness of lifesaving policy interventions. 

While this limitation of efficiency argument can to some extent be mitigated by 

methodological care, not all its vulnerabilities can be.  A second significant challenge comes 

from the very liberal commitments that markets claim to uphold: respect for persons as separate 

and equal moral agents.  In justifying tetanus vaccine mandates, the efficiency argument appears 

to rely on a utilitarian premise that the (economic) wellbeing of society as a whole may outweigh 

considerations for individual rights protections.  Against this perspective, Robert Nozick 

provides the most articulate objection: 

 

[T]here is no social entity with a good that undergoes some sacrifice for its own good.  

There are only individual people, different individual people, with their own individual 

lives.  Using one of these people for the benefits of others, [for example, by inducing him 

to be inoculated for an extremely rare disease against his preferences in order to enhance 

macroeconomic efficiency] uses him and benefits the others.  Nothing more.  What 

 
46 There is an obvious distastefulness about assigning an arbitrary monetary value to a human life.  Empirical social 

scientists have sought to minimize this distastefulness by attempting to ground value estimations in non-arbitrary 

measurements of individual economic preferences or productivity.  For example, early methods utilized expected 

lifetime economic contributions of the average individual, often called the “human capital approach,” as a proxy 

measurement for the value of a human life (Viscusi, 2008). Since the early 1980s, the dominant method for 

assigning monetary value to human life has been to evaluate the satisfaction of risk-averse preferences, variously 

called the “willingness to pay approach” or the “value of a statistical life” (VSL).  As Esperato et al. (2012) explain, 

“If someone is willing to pay no more than $1 to avoid a 1/million risk of dying, we can say that a population of one 

million exactly similar individuals would be willing to pay $1 million to save one statistical life” (83).  Precisely 

speaking, this $1 million benefit is the aggregated economic value of reduced exposure to fatal risk enjoyed by 

everyone in the population, not an economic appraisal of the life of the one person saved (De Blaeij et al., 2003; 

Viscusi, 2008).  In the sentence containing this footnote, the value of male and female smokers’ statistical lives 

differ because men have more income, and therefore are capable of spending more to protect their health and 

longevity, not because Viscusi believes that men are more morally worthy of protection than women.  
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happens is that something is done to him for the sake of others.  Talk of an overall social 

good covers this up.  (Intentionally?)  To use a person in this way does not sufficiently 

respect and take account of the fact that he is a separate person, that his is the only life he 

has (Nozick, 2013: 32-33). 

 

This comment reveals that the efficiency argument may not be a plausible account of 

liberal policy justice, even if liberal democracy and markets are importantly related.  Nozick’s 

suspicion regarding who is “society” calls into question whether those who normally oppose 

paternalism (namely staunch liberal thinkers who prioritize individual rights protections, 

especially against state interference in self-regarding actions) should find the efficiency 

argument to be a more convincing alternative (De Marneffe, 2006; Gostin & Gostin, 2009).  

Nevertheless, even if Nozick is correct in thinking that appeals to efficiency may run in tension 

with liberal commitments to individual rights, this objection does little to help guide our 

reasoning about what is the correct regulatory action for a state that cannot escape its role in 

constructing the risk environments within which citizens live and die. 

The various prima facie strengths and weaknesses of the efficiency argument as a 

justification for tetanus vaccine policies give rise to the following question: Is it morally 

preferable for the state to grant citizens the freedom to expose themselves to tetanus, which will 

necessarily result in more citizens contracting tetanus and causing macroeconomic inefficiency, 

or is it preferable that the state make some individuals worse-off by forcing them to receive a 

vaccine they don’t want, in the pursuit of enhanced macroeconomic outcomes?  The best way to 

answer these questions is by scrutinizing the efficiency argument according to the SEDS 

conceptual framework and considering how the argument’s performance compares to other 

possible normative accounts for the same policy.   
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Soundness 

The Soundness criterion draws attention to the fact that justifying arguments are 

arguments.  If justifications fail as arguments in the basic sense that their conclusions do not 

validly follow from their premises, then they also necessarily fail as moral arguments, as least in 

the sense that they reach correct conclusions about justice for the reasons they propose.  In this 

case, the efficiency argument maintains that when given the choice between policy alternatives, 

the state is permitted to enact that which achieves greater macroeconomic efficiency.  From this 

premise, the argument proceeds to show that the net social costs of tetanus infection are greater 

than the net social costs of imposing vaccine mandates, concluding that the state should enforce 

vaccine mandates to prevent the disease rather than treating it after the fact.  This argument is 

predominantly empirical, so the best way to assess its soundness is to briefly turn to the 

empirical research.   

Measuring economic efficiency 

Conventionally, the benefits of health and safety regulations are the costs we avoid by 

intervening (Yen et al., 2015; Guzman-Cottrill, 2017).  From the so-called “societal perspective” 

(Sanders et al., 2016), relevant benefits of tetanus mandates include direct medical costs of 

tetanus treatment, caregiver costs, transportation costs to and from treatment, “friction costs” 

incurred by employers who must temporarily or permanently replace ill employees, decreased 

consumer spending and economic productivity of the afflicted individual, and social services and 

criminal interventions (Sanders et al., 2016; Ding et al., 2013; Bloom et al., 2017).   

Of course, “the essential benefit of [tetanus] vaccination is the prevention of death, 

suffering, and disability” (Rey et al., 1979: 15).  To capture these benefits, economists and public 

health scholars turn to Quality-Adjusted Life Years (QALYs).  One year lived in “perfect health” 
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(broadly construed as being free from bio-psycho-social infirmities) is equal to 1 QALY, and 0 

QALYs represents death.  Regulatory interventions which decrease illnesses, injuries, and 

fatalities save QALYs both by preventing deaths and by improving the quality of life of those 

who would have survived illness with temporary or permanent disability.  Cost-benefit studies on 

tetanus combination vaccines most frequently express these lifesaving benefits in terms of the 

number of regulatory dollars spent per QALY saved (Leider et al., 2019; Kamiya et al., 2016; 

Lee et al., 2005; Lee et al., 2007; Balestra & Uttenberg, 1993; Coudeville et al., 2009; Greer & 

Fisman, 2011; Atkins et al., 2016; Leidner et al., 2019).  Cost-effectiveness thresholds (the 

maximum intervention cost that yields positive net benefits) in the United States commonly 

range from $50,000 to $150,000 per QALY (Leidner et al., 2019).   

Multiple cost-effectiveness studies have found that at least some forms of mandatory 

tetanus vaccine interventions would be cost effective (Alvis et al., 2011 [Colombia]; Rey et al., 

197947 [United States]; Romero Alonso et al., 2016 [Spain]).  Vaccine policies have particularly 

high returns on investment for vulnerable adult populations like pregnant mothers (Tessema 

Memirie, 2019 [Ethiopia]; Bowser et al., 2018 [Nigeria]) and the elderly (Balestra & Uttenberg, 

1993 [United States]).  Although there is a large body of recent research on tetanus combination 

vaccines, much of this work focuses on the cost-effectiveness of adding the pertussis vaccine to 

preexisting schedules that already contain the tetanus toxoid (Leidner et al., 2019; Kamiya et al., 

2016; Lee et al., 2005; Lee et al., 2007; McGarry et al., 2014; Coudeville et al., 2009; Greer & 

Fisman, 2011; Atkins et al., 2016; Sartori et al., 2016 [Brazil]; Itatani et al., 2013 [Japan]).  At 

the time of writing, Balestra and Uttenberg (1993) is the only tetanus-specific cost-effectiveness 

 
47 Rey et al. finds that the administrative cost of administering 10-year booster shots of tetanus to the entire 

population roughly breaks even with the economic benefits of eliminating tetanus deaths, but this study predates 

modern benefits estimation methodologies that would result in greater net benefits. 
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study performed in the United States in the last 30 years.  They find that a program requiring all 

adults to receive the tetanus toxoid every 10 years is cost-effective, but less so than a targeted 

vaccination policy for adults 65 years and older costing only $4,500 per QALY.  This finding 

supports the efficiency argument for tetanus vaccine mandates in satisfying the Soundness 

criterion: according to the most recently available epidemiological research, it is true that the 

state could achieve superior macroeconomic outcomes by enforcing at least some form of adult 

tetanus vaccine mandate. 

Too much focus on morally irrelevant issues? 

One potential objection to the argument’s soundness targets its sensitivity to slight 

empirical changes in vaccine availability and treatment cost and effectiveness.  The concern here 

is that the argument may depend too much upon what should be considered morally irrelevant 

contingencies.  If it were suddenly cheaper and easier to treat tetanus or the economic 

productivity of a group of citizens were too low, then the net macroeconomic benefits of 

mandates would no longer support vaccine intervention.  As Balestra and Uttenberg (1993) 

indicate, the efficiency argument already provides differential support for targeted vaccine 

programs, such as those that target vulnerable population segments.  Other tetanus studies reach 

more potentially troubling conclusions: Alvis et al. (2011) find that it is cost-effective to 

vaccinate men against tetanus but not women, owing to men’s higher lifetime risk of contracting 

tetanus.  Unless we believe the moral obligations of the state are as transitory as these sorts of 

financial contingencies, then the efficiency argument may lead us astray by giving small 

fluctuations in cost-effectiveness an outsized role in vaccine policy justification. 

It is clear that technological breakthroughs in tetanus treatment or reductions in 

population risk would weaken the argument for adult vaccine mandates, but I argue that this is a 
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strength of the argument, not a weakness.  Policy justice must always be intertwined with 

considerations of feasibility, scarcity, and shifting technological possibility.  If it were safe and 

cheap to do so, it does seem preferable to grant individuals increased bodily autonomy over their 

vaccine decisions.  Likewise, the fact that the argument guides us to protect the most vulnerable 

members of society from vaccine-preventable illness seems like a boon, perhaps even more so 

thanks to its sensitivity to the way vulnerabilities may shift over time and place.   

The Soundness criterion reveals that the strongest versions of the efficiency argument are 

sensitive to changes in the costliness and effectiveness of tetanus treatment and vaccination, as 

well as to variations in individual risk of contracting tetanus, reflecting the notion that the most 

just state policies are also liable to change as society changes.  Under present institutional rules, 

this line of reasoning supports a focus on tetanus vaccine mandates for adults in the middle and 

late years of their lives.  Because most children are already vaccinated against tetanus, and 

because this inoculation can offer years of protection, the most vulnerable groups—and therefore 

the groups most likely to contribute to improved economic efficiency resulting from tetanus 

vaccine mandates—are adults and the elderly. 

A second way to read the sensitivity objection against the efficiency argument is that it 

unduly prioritizes marginal macroeconomic benefits over personal liberty.  The problem, one 

might argue, isn’t that the argument is sensitive to financial contingencies per se, but rather that 

it supports state intervention even if these contingencies yield net benefits that are very small.  

This is a reasonable concern, but it gestures toward a different issue than soundness.  The fact 

that the efficiency argument may be insufficiently attentive to the value of forgone liberty is not 

a problem with the argument’s conclusion following from its premises.  It may, however, be a 



166 

problem with the argument’s ability to appeal to goods genuinely endorsed by those most 

directly affected by vaccine policy intervention, the central consideration of the next criterion.  

Federal oversight and regulatory approval 

Before moving on to Endorsement, the role of the efficiency argument in federal policy 

approval deserves comment.  The efficiency argument has been a standard component of federal 

policymaking since 1981, when executive oversight boards began requiring, as a condition for 

policy approval, that federal agencies demonstrate regulatory interventions’ cost-effectiveness 

(Viscusi, 2008).  When these rules were first implemented, it was part of President Reagan’s 

effort to prevent state regulation of the free market, reflected in his famous inaugural address 

quote, “The government is not the solution to our problem, the government is the problem” 

(Reagan Presidential Foundation & Institute, 2022).   

Around the same time, in the late 1970s and early 1980s, economists began developing 

new benefit estimation methodologies that greatly increased what regulatory agencies could 

claim as the benefits of regulatory intervention.  After these methods were used successfully by 

OSHA to gain approval for expensive new workplace regulations, many agencies adopted 

similar approaches to achieve enhanced regulation in many policy contexts (Viscusi, 2008: 313).  

Other agencies, like the U.S. Department of Transportation, were either slow to deploy these new 

cost-effectiveness tools or adopted benefit estimates that were far below what most studies 

suggested at the time—actions that some economists suspected were driven by an unwillingness 

of the agency to seek stricter regulations (Viscusi, 2008: 313-314).   

What these divergent agency histories demonstrate is that the efficiency argument is 

“sound” in an interesting, almost procedural way.  The argument proposes that tetanus vaccine 

mandates are just because they enhance economic efficiency.  In fact, those who seek stricter 
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health policy interventions (for whatever moral reason, including possibly paternalistic reasons) 

achieve this goal in practice by arguing on the basis of efficiency in general and by strategically 

selecting specific cost-estimation methodologies in particular.  Because the most just outcome 

must at least be a possible outcome, and because appealing to economic efficiency under the 

federal government’s current institutional rules renders policies like tetanus vaccine mandates 

possible, economic efficiency turns out to be a necessary condition for policy justice.  If it is 

morally preferable to prevent deaths through policy intervention, then the efficiency argument 

has in practice delivered enhanced regulatory justice for American citizens, even under 

extremely anti-regulatory conservative administrations.  Importantly, if the approval of extant 

tetanus vaccine mandates were under serious political scrutiny today, it is likely that only the 

efficiency argument could successfully defend their ongoing enforcement in the current political 

climate. 

Admittedly, efficiency being a necessary condition for expanded vaccine mandate justice 

is not the same as its being a sufficient condition, which is what the efficiency argument claims.  

Nevertheless, the argument’s success at aligning its justifying reasons with the demands of 

relevant policymaking authorities counts for something.  Even if economic efficiency were not 

the central reason that adult tetanus vaccine mandates are permissible, it is a central reason such 

policies are possible.  By successfully engaging with the causal mechanisms responsible for 

producing the institutional status quo, the efficiency argument does a better job than other 

arguments at demonstrating the feasibility of expanded vaccine proposals, which is a core 

component of Soundness.   
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Endorsement and Desert 

From a societal perspective, preventing tetanus is less expensive than treating it.  The 

Endorsement criterion considers whether citizens endorse this social benefit as a genuine good 

the attainment of which permits the state to restrict individual vaccine choice.  The result of this 

consideration, however, depends upon another one: whose perspective is “society’s”?  Who 

receives the good of improved macroeconomic efficiency, and who is restrained to provide for 

it?  As these are considerations invited by the Desert criterion, how the efficiency argument for 

adult tetanus vaccine mandates fares according to Endorsement depends upon how it answers 

Desert.  

“Society” as everyone 

One possible way to conceive of “society” is that it includes everyone: when the 

economy enjoys enhanced efficiency and output, those gains are enjoyed by every individual in 

the economy.  This way of identifying the societal perspective is most easily seen within the 

economic literature where the efficiency argument is most common.  For example, in Garrett 

Hardin’s (1968) classic essay, everyone in the hypothetical economy suffered from the 

overgrazing of sheep on common pastures.  Each individual farmer had a private incentive to 

introduce more sheep than his proportional share of the total grazing capacity would allow, 

which resulted in rapid degradation of the common good and an immediate decrease in the 

private benefits enjoyed by all farmers, including those who chose to free-ride.  In this 

hypothetical economy, every individual suffered net losses directly consequent from the free-

riding behavior of individuals, which correspondingly indicated that each individual would enjoy 

a net benefit from state intervention aimed at preventing such behavior.  Therefore, in Hardin’s 

commons, to speak of a “societal perspective” is the same as speaking of the perspective of each 
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individual person, properly endowed with correct information about the consequences of their 

(and the state’s) actions. 

Similar reasoning is built into much of the empirical work on vaccine cost-effectiveness.  

Viscusi (2008) and Esperato et al. (2012) explain that modern approaches to valuing human life-

years rely on the satisfaction of risk-averse preferences, “If someone is willing to pay no more 

than $1 to avoid a 1-in-a-million risk of dying, we can say that a population of one million 

exactly similar individuals would be willing to pay $1 million to save one statistical life” 

(Esperato et al., 2012: 83).  Another way to phrase this benefit is to say that, when the state saves 

one statistical life, the net benefit of $1 million is enjoyed in equal proportion by all one million 

individuals in the population.  Each individual prefers to face lower levels of fatal risk, and when 

the state successfully saves one person, every individual enjoys satisfied risk-averse preferences 

insofar as the real level of fatal risk exposure they face has been reduced by 1-in-a-million. 

The primary benefit of the “society as everyone” conception of the societal perspective is 

that it enables the efficiency argument to satisfy Desert as a Category B argument.  Those who 

fail to voluntarily vaccinate, according to the argument, make themselves worse-off, both in 

health and economic terms.  By inducing these people to inoculate against tetanus, vaccine 

mandates deliver these restrained individuals positive net benefits, and the additional economic 

benefits enjoyed by voluntary vaccinators are a happy coincidence. 

The problem with this conception of the societal perspective is that it doesn’t bear out in 

reality.  In Hardin’s example, the only reason every individual benefited from state intervention 

is that every individual suffered private net harm from free-riding.  In the case of tetanus, those 

who do not receive the vaccine and who do not contract tetanus (the vast majority of the 

unvaccinated) remain better-off as a result of free-riding and would therefore be made worse-off 
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by state intervention.  Similarly, in the empirical literature on cost-benefit analysis, the 

assumption is made that each individual’s share of net social benefits resulting from decreased 

fatal risk exposure outweighs the private liberty costs of receiving the vaccine.  However, as we 

have seen in Chapter Five, vaccine deniers believe that the private benefits they could receive 

from vaccination (including their share of reduced exposure to fatal risk and their proportional 

share of increased economic outputs) are exceeded by the private benefits they gain from 

avoiding the shot.  Therefore, although it may be true that everyone receives at least some benefit 

from state policies that preempt tetanus infections, it is false that everyone receives a net benefit. 

“Society” as the beneficiaries of intervention 

 With this in mind, a second way of conceptually identifying “society” is to mean only 

those individuals who in fact benefit from vaccine interventions.  In practice, this includes 1) 

those who voluntarily vaccinate in absence of a mandate and 2) those who mistakenly fail to 

vaccination only for reasons not grounded in serious objections to vaccination, such as 

forgetfulness, laziness, or lack of knowledge (Larson et al., 2014; Attwell & Navin, 2019).  On 

this understanding of the societal perspective, tetanus vaccine mandates restrict the individual 

liberty to go unvaccinated in the interest of securing net benefits for those who voluntarily make 

healthful decisions. 

This way of framing the efficiency argument satisfies Soundness and Endorsement, since 

everyone agrees that the moral goods attended by the argument, including healthfulness, 

economic efficiency, and individual freedom, are things that matter to us all.  Unfortunately, this 

approach to identifying “society” runs afoul of Desert by proposing to restrain those who already 

suffer the worst economic and health outcomes of vaccine choice to provide economic benefits 
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to those who already enjoy the best economic and health outcomes—benefits the latter may not 

claim to deserve.   

Those who fail to voluntarily vaccinate are more likely to contract and die from tetanus 

under null policies of no mandate.  Because tetanus is extremely rare and many of those who fail 

to vaccinate would not contract the disease anyway, mandates only deliver improved health 

outcomes to a small proportion of those induced to vaccinate.  Whether individuals receive these 

benefits or not, all of those induced to vaccinate must pay the psychological or other costs of 

being made to receive a vaccine they do not want.  Furthermore, mandates deliver no health 

benefits whatsoever to the significant proportion of individuals who are not induced to vaccinate 

by mandates, and in addition to receiving no benefits, these individuals must pay either 

administrative or penal costs to avoid the policy.48 

Most of those affected by vaccine mandates are made worse off by the policy, and most 

of those who benefit are already better-off under every tetanus vaccine policy paradigm.  

According to the Desert criterion, the only circumstances in which this arrangement could 

plausibly reflect justice is if voluntary vaccinators could reasonably claim to have a right to 

improved economic outcomes that is violated by the inefficient behavior of vaccine deniers.  As 

we saw in Chapter Four, there is no basis upon which any of us can claim to have a right to be 

protected against the contingent economic consequences of others’ open market behaviors.  

Therefore, identifying “society” as those who benefit from vaccine policies causes the efficiency 

argument to fail Desert as a Category D “whipping boy” argument: it proposes to make the 

 
48 For an extended discussion of these ideas, see the Soundness section of Chapter Five. 
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victims of poor tetanus outcomes suffer even worse outcomes for the sake of delivering 

undeserved benefits to third party others. 

“Society” as a separate moral agent 

A third possible way to identify “society” is to adopt a utilitarian perspective where 

society is a discrete moral entity whose wellbeing is independent from that of the specific 

individuals who comprise it.  Although net utility does depend upon individual outcomes, it 

doesn’t matter which individuals experience which outcomes: on this view, we can say that 

“society as a whole” benefits from vaccine policy intervention without being able to identify how 

the distribution of benefits and burdens affects individual persons.  Regardless of who or how 

many citizens choose to vaccinate, and regardless of who or how many contract tetanus, as long 

as it is cost-effective to impose mandates,  it is “overall better for society” to do so.  If we believe 

that justice permits us to restrict individual liberty in the interests of securing this overall net 

benefit, then the utilitarian conception of net social benefits enables the efficiency argument to 

satisfy both the Soundness and Desert criteria, as vaccine mandates restrict the liberty of vaccine 

deniers to cause bad outcomes for someone else.  However, serious problems attend to the 

utilitarian approach as well. 

One problem with utilitarianism is that it is compatible with sacrificing innocent 

minorities to benefit the majority.  For example, suppose for the sake of argument that for each 

criminal executed by the state, two would-be murderers are deterred from violence.  According 

to the principle of utility, the state may be justified—and indeed under some conditions may be 

obligated—to execute one of its citizens to achieve these deterrent effects.  Notably, this 

justification does not depend on the executed citizen’s being guilty.  As long as the net social 

benefits of execution are greater than the net social detriments, the state is justified in executing 
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the citizen regardless of whether they “deserve” it.  In other words, for utilitarianism, the duty of 

the state to respect individual personhood is secondary to considerations of how the state may be 

able to benefit the many by sacrificing the few.  

In opposition to utilitarianism’s tendency to support such actions by the state, 

contemporary American liberalism works from the Kantian premise that there are some things 

one is not allowed to do to others without their consent (Nozick, 2013: xix).  Others are said to 

have a “right” not to be subjected to these impermissible acts, and we have a corresponding 

negative duty not to perform these acts unless others consent.  This is a fundamentally deontic 

moral arrangement: it is impermissible to violate someone else’s rights because of the type of 

moral agent they are (equals, rational, sentient, or something else), and we have duties to respect 

these rights because of the types of agents we are.  On this model, executing innocents is 

expressly forbidden as a principle of human morality, even if doing so would deliver a large 

benefit to some members of society. 

For contemporary American liberal and libertarian political thinkers, our moral duty to 

respect rights does not follow from the idea that it would be good for someone else to respect 

their rights, nor does our moral duty follow from the idea that it would be bad for us to violate 

others’ rights.  These sorts of consequentialist considerations are simply irrelevant; it is a first 

principle of classical liberalism that rights protections or “categorical imperatives” or “side 

constraints” override good outcomes.  Replying that state interference in private health decisions 

could deliver some economic benefit to “society” as somehow distinct from other discrete 

individuals is simply not a viable argument according to the liberal paradigm.  Indeed, the entire 

theoretical apparatus of contemporary liberal political theory is mobilized around rejecting 

precisely this line of reasoning. 



174 

It is worth clarifying that the Endorsement criterion does not require that justifying 

arguments successfully convince everyone to support a given policy.  No reasonable criterion 

could require this, since it is impossible to ensure that everyone hears an argument, much less 

finds it convincing.  Rather, the purpose of Endorsement is to ask whether those of us who are 

party to the argument believe that anyone would find it convincing for the reasons it gives.  In 

the case of utilitarian efficiency, Endorsement reveals that no one who endorses either liberal or 

libertarian commitments could accept the utilitarian “society as moral other” approach.  This 

matters because the efficiency argument is not the only available justification for tetanus vaccine 

mandates, and one primary reason to consider it is out of a liberal or libertarian motivation to 

avoid paternalism.  The fact that the utilitarian approach to the efficiency argument runs aground 

of liberal and libertarian commitments, then, erodes one of the primary reasons we may have to 

consider it as a preferable approach in the first place. 

The SEDS conceptual framework reveals that the efficiency argument for adult tetanus 

vaccine mandates faces a dilemma with respect to Desert and Endorsement which arises from 

how we identify “society.”  On one horn of this dilemma, if “society” refers to those who in fact 

receive benefits from vaccine intervention (almost exclusively voluntary vaccinators), then the 

argument successfully engages with moral values relevant parties endorse, but it fails to propose 

regulatory protection for the most vulnerable, instead concentrating benefits among the better-

off.  On the other horn, if “society” refers to a utilitarian moral agent whose good does not 

coextend with ours, then the argument satisfies Desert but fails to satisfy Endorsement by 

appealing to a good that most contemporary liberal and libertarian thinkers, and all conscientious 

vaccine deniers, believe should not matter for the sake of justifying health policy intervention.  

In short, the SEDS framework improves our thinking about the relationship between economic 
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efficiency and vaccine policy justice by showing how versions of the efficiency argument exist 

which satisfy either Desert or Endorsement, but not both. 

Speech 

When we propose justifying arguments, those arguments take on a life of their own as 

political speech.  The Speech criterion, drawing from what we have already seen in the context 

of the harmful externalities argument, shows that appeals to economic efficiency empower 

victim-blaming social sentiments, even if the efficiency argument does not explicitly endorse 

such attitudes.  This outcome counts against the argument according to Speech. 

Empirics and moral argument are intertwined 

Many social scientists who research tetanus vaccines and vaccine mandates attempt to 

restrict their findings to statements of fact in an implicit or explicit effort to avoid criticisms 

about moral position-taking.  Balestra and Uttenberg (1993), for example, contains no instances 

of “morality,” “justice,” “value” (in the moral sense), “goodness,” or any other signifiers of 

normative commitment.  Other studies go so far as to explicitly claim that their empirical 

concerns have nothing to do with the moral issues of public policy justification (De Blaeij et al., 

2003: 973; Viscusi, 2008: 322).  Whether implicit or explicit, the suggestion in both cases is that, 

when used in a predictive accounting capacity, cost-effectiveness estimations are not moral 

utterances, and therefore studies which describe the potential economic benefits of regulatory 

intervention are not amenable to assessment according to the Speech criterion.  

I am willing to grant that statements of scientific fact need not stake normative claims, 

but it is unrealistic (and perhaps even disingenuous) to pretend that facts have nothing to do with 

the arguments which adopt them as justifying reasons.  Very little separates the mere observation 
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that the macroeconomy would benefit from more widespread tetanus vaccine coverage from the 

argument that the state should enforce vaccine mandates for this reason.  Indeed, it is not only 

the case that it is possible to make this argument; there are good reasons to prefer this approach 

to justifying expanded adult vaccine mandates, as it avoids the unsoundness and oft-rehearsed 

complaints about illiberal disrespect that attend to the paternalistic argument we encountered in 

Chapter Five.  Therefore, the cost-effectiveness of policy intervention is more than a scientific 

fact insulated from moral consideration.  It is an obvious reason to support or resist enhanced 

health and safety regulations that partially constitute the just social order we aim to construct. 

Paternalism, reconciliation, and victim-blaming 

With the backdrop of paternalism in mind, it is easy to see one way that talking about 

economic efficiency as a relevant policy design consideration matters as an issue of justice.  

Rhetorical strategies that seek to justify enhanced safety regulation without slipping into 

paternalism must avoid appeals to the private benefits enjoyed by those restrained by regulatory 

intervention (De Marneffe, 2006).  Chapter Three provides an in-depth investigation of how 

these efforts to sidestep paternalism result in victim-blaming speech toward those who already 

suffer the harms that safety regulations aim to mitigate.  Although the efficiency argument needs 

not straightforwardly adopt victim-blaming language in the way other arguments do, it 

nevertheless operates in a similar fashion of deprioritizing the moral value of human life relative 

to ostensibly morally irrelevant monetary benefits.  Insofar as embracing others’ lives as valuable 

things worth protecting supports our efforts to construct a more just social order, the efficiency 

argument’s deprioritization of empathy counts against it on the Speech criterion.  In short, our 

efforts to create a just world are better supported by outward expressions of care for our fellow 
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citizens than by justifying arguments that express the benefits of lifesaving health policy in 

merely prudential economic terms. 

 

Conclusion 

The SEDS conceptual framework improves our thinking about the justness of tetanus 

vaccine mandates, especially those targeting adult populations, by revealing the complex 

strengths and weaknesses of a common approach to justifying such policies.  The argument from 

efficiency maintains that the state is justified in enacting tetanus vaccine mandates because it is 

better for society to prevent rather than to treat tetanus.  This argument satisfies Soundness: 

tetanus vaccine mandates are the best regulatory device for reducing the incidence of tetanus, 

and it is indeed more macroeconomically efficient to prevent rather than treat the disease.  

Furthermore, the argument that economic efficiency justifies vaccine intervention is sound in a 

procedural sense: economic efficiency is the specific empirical fact that casually enables tetanus 

mandates under present federal policy-making rules.  Even if one did not believe that economic 

efficiency is precisely what renders vaccine mandates morally permissible, economic efficiency 

does partly contribute to such policies’ justness insofar as it contributes to their possibility. 

The efficiency argument fares worse on Endorsement,  Desert, and Speech.  Problems 

with the former two criteria are driven by imprecision about who is the “society” who enjoys the 

net benefit of macroeconomic efficiency.  If we imagine that society refers to those individuals 

who are made better off by vaccine policy interventions, then the efficiency argument satisfies 

Endorsement but fails Desert as a “whipping boy” argument that proposes to punish those who 

already suffer poor economic and health outcomes in service of benefiting those who already 

enjoy the best such outcomes.  In contrast, if we adopt a utilitarian perspective that society is a 
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discrete moral agent whose good is independent of any individual citizen’s, then the argument 

satisfies Desert but fails Endorsement.   

With respect to Speech, the efficiency argument may lead to the incubation of victim-

blaming sentiments that undermine efforts to establish justice.  The efficiency argument does not 

explicitly mobilize victim-blaming rhetoric in the manner of other arguments grounded in social 

costs (including the harmful externalities argument examined in Chapter Four).  However, the 

argument’s appeals to economic factors at the cost of direct concern for the suffering of tetanus 

victims at least suppresses concern for society’s most disadvantaged.  This is a shared feature of 

all reconciliatory arguments that attempt to sidestep paternalism through appeals to economic 

considerations, and the common consequence of such efforts is the increased potential to adopt 

language that undermines democratic commitments to respect and equality.  

Theoretical insights 

The SEDS conceptual framework improves our theoretical grip on health policy justice 

by demonstrating how the demands of justice are inextricably bound up in procedural 

policymaking practice.  If an argument doesn’t work in practice, then it doesn’t work in theory.  

This case study of the efficiency argument helps us to see this principle in action by alerting us to 

the unavoidable role of federal oversight boards in the process of producing health and safety 

regulation.  If the most just action is at least a possible action, and if regulatory intervention is 

only made possible through appeals to cost-effectiveness, then the most just accounting of 

tetanus vaccine mandates must attend to their ability to deliver positive net macroeconomic 

benefits.  Arguments that neglect cost-effectiveness are less plausible guides for discerning what 

justice requires, precisely because they are less plausible vehicles for achieving the normative 

goals they prescribe. 
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Probably no justifying argument for any health policy can completely satisfy all four of 

the SEDS criteria.  The SEDS conceptual framework does not provide a determinate solution for 

deciding which criteria is most important; it is up to us to decide in the context of particular cases 

which successes and failures weigh most heavily.  The efficiency argument offers a prime 

opportunity to reflect on how we might think through this.  The argument satisfied Soundness: it 

is empirically true that preventing tetanus delivers macroeconomic benefits, and it is true in 

practice that appealing to these benefits enables the prevention of unnecessary deaths.  The 

argument did not satisfy Speech: our broad-based efforts to establish democratic justice are not 

well-supported by expressing the value of lifesaving policy interventions in only economic 

terms.  Considering only these two criteria, it is good to ask which weighs more heavily in our 

final assessment of the efficiency argument.   

Overall, I argue that balance weighs in favor of the efficiency argument, because 

needlessly dying from tetanus undermines one’s flourishing to a greater extent than being 

inadequately empathized with.  We should be concerned about the potential for appeals to social 

costs to incubate victim-blaming sentiments, but we have the argument from efficiency to thank 

for saving the lives of thousands of individuals who otherwise would have died from preventable 

illness and injury.  If it is someday true that we are less allergic to paternalism and if cost-

effectiveness does not remain a regulatory requirement for federal policymaking, then on that 

day we may be better served by turning to other justificatory grounds for tetanus vaccine 

mandates than macroeconomic efficiency.  What this reflection teaches us is that balancing an 

argument’s successes and failures on the different SEDS criteria involves considerations about 

current moral needs and present institutional contingencies, all of which are subject to change 

over time and place.  This is precisely why the SEDS criterion does not—and should not—
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prescribe a method for collapsing the four criteria down to a single dimension of plausibility that 

would work the same way for every case. 

Practical insights 

The SEDS framework also improves our practical grip on tetanus vaccine policy justice 

by generating actionable insights for vaccine mandate proponents.  Federal bureaucrats have a 

history of selecting cost-savings estimation methodologies based on predictions about which 

methodologies are most likely to achieve the agency’s strategic goals, even in political climates 

which are inhospitable to those goals (Viscusi, 2008).  Those who support expanded adult 

tetanus vaccine intervention must strategically select their evidentiary appeals, and when they 

make appeals on the basis of economic efficiency, they should adopt benefits-estimation 

techniques that emphasize the importance of risk-averse preferences.  This approach is more 

likely to reveal larger benefits of intervention, and is more likely to contribute to preferable 

policy outcomes, than alternative approaches that emphasize productivity losses caused by 

human death.  

Studying the efficiency argument is particularly useful in illustrating that the SEDS 

framework’s practical benefits extend beyond individual justifying arguments.  Before any 

policy can be approved, its cost-effectiveness must be demonstrated, even if cost-effectiveness is 

not the specific justifying reason for thinking the policy is morally permissible.  This means that 

those who support expanded health policy intervention for paternalistic reasons, for example, 

must still engage with issues of cost-effectiveness, even though cost-effectiveness is not a 

specific reason to endorse the policies these thinkers recommend and may even be incompatible 

as a justifying grounds with the reasons they do recommend.   
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The SEDS framework helps us to see that, when political theorists do engage in clinical 

political theory, they must confront issues that may not be theoretically optimal but which matter 

in the real world.  In this case, the framework demonstrates the importance of sufficient 

conditions for policy justice (paternalistic lifesaving benefits, perhaps) and merely procedurally 

necessary conditions related to feasibility, and it offers us a way to articulate these two different 

kinds of justifying considerations without falling into the trap of thinking they are useful in the 

same ways for the same purposes.  The former is a critical element of our moral theorizing about 

policy permissibility, and the second is a critical element of our clinical recommendations 

regarding how to achieve moral permissibility in the currently existing institutional environment.  

In this way, the SEDS framework simultaneously illuminates features of this existing 

institutional environment that make enacting morally permissible policies more difficult, thereby 

contributing to the moral improvement of our institutional apparatus from multiple directions.   
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CHAPTER 7: CONCLUSION 

 

 

The central argument of this dissertation has been that our thinking about policy justice 

can be significantly improved by a return to the basics.  Chapters One and Two laid out what I 

think those basics are and encoded them in the SEDS conceptual framework.  It is not 

controversial to think that justifying arguments should at a minimum be decent arguments.  Nor 

is it controversial to think that, when the state intervenes to limit individual freedom, it should be 

with the goal of preventing restrained individuals from hurting others or to deliver them some 

tangible benefit they care about in return.  No reasonable philosophical position can accept 

victim blaming or “whipping boy” arguments as plausible accounts of what justice requires.  

And, as we have long known through the study of race and gender, the very words we use to talk 

about justice can matter as an issue of justice.  None of these are groundbreaking claims or ideas, 

and the dissertation has sought to establish that we can gain better insights into policy justice, 

both as a theoretical object of study and as a practical goal of institution-building, by simply 

keeping them in mind.   

Chapters Three through Six demonstrate the theoretical and practical benefits of the 

SEDS conceptual framework.  All of these studies revealed that there is significant room for 

improvement in our arguments about policy justice, and the SEDS framework pointed out where 

these spaces are and why.  Many of our most familiar justifying arguments fail to reflect even 

our most basic beliefs about justice and rhetoric.  The haphazard way that many of us think and 

talk about the justness of health and safety policy generates bad arguments that are bad for us.  
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Each case study also pointed out actionable opportunities to improve justice in practice, ranging 

from simply adopting different language when we talk publicly about policy justice to engaging 

with empirical evidence that may appear theoretically irrelevant or counterproductive. 

One specific way the SEDS framework has already improved our thinking is by directing 

us to pay more attention to the empirical data in our arguments justifying health policy.  How do 

the policies we endorse and criticize actually affect real people?  Which specific form of 

regulatory reward is most likely to induce people to behave in healthy ways?  How are the 

benefits of policy intervention distributed, and how in particular do our recommendations affect 

the most vulnerable members of society?  How can we articulate our views on policy justice in a 

way that appeals to the gatekeepers of policy approval?  All of these questions matter, because 

achieving morally preferable health policies requires that the policies we endorse function in the 

ways we expect and are actually achievable. 

A second way that the SEDS framework has illuminated health policy justice is by 

complicating the liberal account of paternalism and the justifiability of paternalistic 

interventions.  The primary benefit of much health and safety regulation is better health and 

safety.  To the extent that this good is what justifies the laws’ existence, they are fundamentally 

paternalistic interventions, regardless of whatever clever appeals we might propose to tertiary 

goods like internalizing externalities, macroeconomic efficiency, perfect rationality, or whatever.  

Furthermore, as Chapters Four and Six have illustrated, these efforts to avoid paternalism tend to 

yield worse arguments, judged in terms of their ability to reflect our most basic presumptions 

about moral argumentation.   

Of all the SEDS criteria, Speech stands out as a guide to the most significant 

improvements in our theoretical understanding of health policy justice.  Although political 
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theorists have long recognized that how we talk about other people matters as an issue of justice, 

the case studies have shown that this topic is routinely neglected by political theorists and others 

in discussions about the justifiability of controversial public policy interventions.  Even where 

philosophers have engaged with paternalistic disrespect, insufficient attention has been paid to 

the disrespectful nature of nonpaternalistic arguments.  As we have seen, paternalistic arguments 

may (but do not necessarily) encode antidemocratic sentiments toward our fellows, but avoiding 

paternalism often invites even more insidious arguments that significantly impede our efforts to 

enact justice more broadly. 

In particular, the Speech criterion helpfully connects political theory to our broader 

understanding of democracy and democratic institution-building.  Health policy theorists have 

focused too much on the proximate effects of articulated speech in the context of reasonable 

disagreement, while neglecting expressive speech and the demands of justice in the context of 

ridiculous, antisocial rhetoric.  Democratic justice does not require that we respectfully engage in 

public deliberation with every perspective.  In fact, democratic justice requires that we sharply 

denounce some perspectives as unfit for exchange in the marketplace of ideas.  By connecting 

literatures on democratic political theory and comparative politics studies of authoritarianism, the 

SEDS conceptual framework, and the Speech criterion in particular, help explain both why and 

when democratic justice requires this disrespectful and dismissive response. 

Future case studies 

The case studies presented in Chapters Three through Six demonstrate that the SEDS 

framework can be applied to extremely diverse justifying arguments, ranging from sophisticated 

theoretical accounts of paternalism in Chapter Three, to arguments one may find in anonymous 

online message boards in Chapter Four, to arguments that appear in legislative chambers and 
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case law in Chapter Five, and arguments implicit in empirical economic research in Chapter Six.  

The framework could be applied to conceivably any health policy, as every policy requires 

arguments to demonstrate its moral permissibility, and every justifying argument is liable to 

criticism on the ground of Soundness, Endorsement, Desert, and Speech.   

The case studies selected here are attractive because they are well-known and complex, 

and they offer the opportunity to apply the SEDS framework in both a focused and comparative 

manner.  With these features in mind, it is possible to gesture toward future case arguments.  One 

attractive possible case returns to Mill’s harm principle.  Instead of defending motorcycle helmet 

mandates or other health policies on the grounds that these reduce harmful external costs, one 

might expand the notion of victimhood to include those socially and emotionally close to the 

injured party.  Our friends, loved ones, and children care for and depend upon us, and when we 

are seriously injured or killed through our own negligent behaviors, these others suffer.  Even 

Mill, who generally opposes paternalistic state intervention, admits that we sometimes have 

moral duties to our dependents, and these obligations may be sufficient grounds for the state to 

restrict our liberty to render ourselves incapable of executing those duties (Mill, 2008: 90-91).  It 

is sometimes argued, for example, that the state may require the use of helmets on the grounds 

that, when riders fail to adequately protect against injury, they harm witnesses by causing undue 

psychological distress.  Determining whether this argument is plausible, and, if so, whether it is 

more plausible than other arguments supporting the same policies, are fruitful sites for future 

applications of the SEDS conceptual framework.   

Who can use the SEDS framework 

I have repeatedly argued that the SEDS conceptual framework improves “our” thinking 

about health policy justice, and the case study chapters demonstrate how diverse “we” are in this 
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claim.  Health policy justice is a topic which cannot be adequately explored without the 

combined expertise of many schools of thought.  This includes both philosophy and political 

theory, which disproportionately account for much scholarship on policy justice, but also health 

policy management, political science, law, economics, sociology, psychology, and medicine: 

disciplines which are generally considered to be less concerned with moral theory and more 

concerned with empirics.  As the dissertation has demonstrated, one cannot do the hard work of 

moral theorizing about policy justice without engaging with the reality of empirical and legal 

policy design, practice, and approval.  Hence, one group who benefits from the SEDS framework 

is political philosophers who seek a fuller understanding of how policy justice might obtain in 

the existing sociopolitical moment. 

Likewise, empirical social scientists, public health scholars, and policymakers can use the 

SEDS conceptual framework to systematize their thinking about the justness of the policies they 

study—a topic that everyone undoubtedly cares about, even if it is not explicitly centered in their 

work—without needing to directly engage with the overwhelming scholarship on liberal 

democratic justice.  The framework’s four criteria present first principles about moral 

argumentation which are accessible to non-experts and about which (I take for granted) there is 

little to no serious philosophical dispute.  Of course, there is significant controversy about how 

these first principles play out in practice, since there is almost no widespread agreement about 

the justness of any health policy at all.  Nevertheless, the basic moral intuitions that undergird 

our thinking about health policy justice are widely enough shared that they can be applied to 

good effect by policymakers and policy analysts to gain new insights into practical methods for 

achieving enhanced justice in the here-and-now.  As we have seen, the SEDS conceptual 

framework has illuminated what types of arguments are likely to achieve the best results for 
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different audiences, and what manner of empirical evidence is most likely to support policy 

approval, even if that evidence is not precisely the moral grounds one may adopt for thinking the 

policy is morally preferable.  These are immediately actionable insights that empirical scholars 

who seek expanded health policy can use to pursue the goals they care about. 

Protecting uncertainty 

The most valuable contribution of the SEDs framework lies in the questions it does not 

answer.  When I started on this project, I took the justness of many regulations for granted.  

Early drafts of Chapter Three simply asserted that motorcycle helmet mandates are just; the 

primary research question was to understand why this might be the case.  As I engaged the 

research, however, I was forced to grapple with my own preconceptions.  Why did I think such 

laws were permissible?  What information and experiences caused me to adopt this view?  How 

might my view change if that information or those experienced had been different? 

As I’ve pursued these questions, my attitude about helmet mandates (and many other 

health and safety policies) has become more tepid.  In a large, pluralistic society such as ours, we 

cannot reasonably expect to find a single policy intervention that is beyond reproach from every 

perspective.  Someone will always object.  Every argument will leave some questions 

unanswered.  Where once I saw these objections and questions as something to explain away or 

rhetorically defeat, I now consider them the most valuable product of my endeavors.  Without 

understanding who disagrees with us and why, we will never be able to articulate the reasons for 

our own beliefs.  Moreover, it is a necessary feature of political life that, by instituting policies 

that seem just to us, we tread upon the opposed perspectives of others.  If our attitudes about 

policy justice fail to straightforwardly acknowledge this as a fact about the world, we will be too 
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confident in our own perspectives and insufficiently circumspect about the ramifications of 

policy intervention.  

The purpose of the SEDs conceptual framework is not to eliminate all kinds of 

disagreement regarding policy justice.  It does not generate decisive prescriptions about what 

specific policy is certainly best.  Instead, it brings us to the questions that political theory cannot 

answer.  How much is a human life really worth?  Which risks should the state allow, and which 

should it attempt to mitigate?  What practical balance between health, safety, risk, and freedom 

maximally contributes to a human life worthy of dignity?  From our limited perspectives as 

fallible people, we will never have answers to these questions.  Nevertheless, our decisions about 

how to organize our social and political life must behave in a way that presumes we do.  At the 

end of the day, we cannot know whether helmet mandates are for the best, but we must either 

have mandates or not have mandates.   

By leaving these unanswerable questions open, the SEDS framework achieves two 

things.  First, it helps us to be as confident as we can reasonably be about our regulatory 

decisions, which are always made under inescapable conditions of uncertainty.  At the same 

time, acknowledging this uncertainty is what makes moral progress possible.  It keeps us 

humble.  There are things we do not know, and these are opportunities for us to learn and to 

change our views.  If you accept only one conclusion from this entire text, I hope it would be 

this: every one of us is wrong in at least some of our beliefs about justice, and being clear (to 

others and to ourselves) about what information and argument would change our minds is the 

only way we can hope to get right.  
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