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Introduction
Elettra Stradella, ELaN Coordinator

The First International Workshop on Gender Based Approaches to 
the Law and Juris Dictio in Europe took place online, “virtually” 
gathering young scholars as well as Professors and guests interested 
in the topic. It has been an unmissable chance for fruitful dissem-
ination, new changes in perspective and challenges towards future 
scenarios. The Covid-19 pandemic made it impossible for us to join 
the same place and discuss the topics of our conference, but I hope 
that the wide circulation of these proceedings will allow a broad-
ened debate.

Our workshop represented a very important achievement for 
ELaN, European Law and Gender project, funded by the European 
Commission under the Jean Monnet Actions 2019-2022. In Janu-
ary, we selected the best submitted abstracts, promoting a call par-
ticularly devoted to young scholars, since the workshop has hosted 
18 young scholars coming from 9 different countries and present-
ing their research outcomes. 

The European Law and Gender action (ELaN) addresses 
the topic of Law and gender relations within the European legal 
order. Since the beginning of the project we have carried out an 
undergraduate course, a training course for lawyers on domestic 
violence, and we are implementing a Phd Seminars programme. 
We have already presented four seminars: first of all, concerning 
domestic violence (in February 2020), from the points of view of 
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private and criminal law, the second one on equality, care and vul-
nerability (in April 2020), the third one, held by professor Ruth 
Rubio Marin, on gender and constitutionalism (May 2020), and 
the last, by Stefano Osella, on gender identity and the gender bi-
nary ( June 2020).

We published a Deliverable, in this Series, including a basic 
and essential syllabus on cases and materials for our undergraduate 
courses, where we have collected a bibliography, gender-oriented 
provisions in European Constitutions, European hard law on gen-
der issues and a summary collection of gender litigation in ECJ and 
ECHR case law.

The aim of the project is to go beyond the long-established tra-
dition of Law and Gender studies, even though, to say the truth, 
this tradition is not so deeply-rooted within the Italian Academy. 
Thus, we offer a specific focus on the relevance of gender equality 
within the European Union, however, promoting different, at once 
comprehensive, trans-disciplinary, and highly innovative perspec-
tives. Our approach is aimed at fostering the knowledge of the in-
stitutions, policies and processes of gender mainstreaming within 
the European Union, thereby contributing to the critical under-
standing of the interplay between gender, sexuality, culture and law. 

All the four panels proposed in our Workshop, whose papers 
are published in this book, well represent this attempt to critically 
use the European Law and European background to highlight how 
gendered relationships and asymmetries may affect the different 
fields of regulation. 

The first section moves from a clearer connection between law 
and gender, to say the legal statute of bodies and sexuality; two 
main focuses concern abortion laws and reproductive rights, with a 
particular attention on Polish law and the protection of trans peo-
ple from discrimination motivated through their gender identity 
(indeed, over the past decades, the legislative and judiciary branch-Q
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es of the European Union have developed a legal framework to im-
plement this protection).

The second section investigates the oppression built by gender 
violence. Unfortunately, the issue of domestic violence and vio-
lence against women represent a dramatic events occurring every 
day. The decision made by the Polish government to initiate the 
repeal of the Istanbul Convention is cause of strong concern, both 
for its direct consequences on the Polish women’s lives and for its 
deep rationale, which cites “ideological concepts” opposed by the 
current Polish administration, including the opposition between 
“socio-cultural” and “biological” gender. This argument seems 
deeply-rooted in Polish and other anti-European countries’ public 
debate, where several policies have been carried out to undermine 
women’s rights concerning their sexual and reproductive health, as 
well as their autonomy, dignity, integrity and their own decision 
power. Another country to be carefully analyzed is Turkey and 
starting from the case Opuz v. Turkey, ruled by the European Court 
of Human Rights in 2009, a specific contribution scrutinizes which 
deficiencies affect Turkish criminal procedural law, still failing to 
meet an effective investigation. The paper tries to examine the 
sufficiency of the criteria for an effective investigation on domes-
tic violence cases and whether the ECtHR case law is enough to 
overcome the difficulties and the challenges posed on victims or an 
improvement in criminal justice system should be demanded.

In the third section we found out to what extent European law 
can provide a contribution to the construction of a gendered law, 
above all through the “generative” role of the ECJ. In the last sec-
tion of the proceedings the contribution concerning the fourth 
panel of the Workshop focuses on the relationships between gen-
der and market, from different points of view: surrogacy agree-
ments and their enforceability, prostitution and family, bearing in 
mind maternity leave and, more generally, the notion of family in 
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European private law; finally, consumers position within the Euro-
pean marketplace.

Our workshop, as well as this book of proceedings, was held in 
a challenging scenario in which gender relationships are critically 
overturned or maybe they live a “restoration”, requiring a combined 
effort in order to recreate the conditions for further developments 
of and in gender equality, equity and gender justice. At this regard, 
the ELaN project launched a blog on the Gender Impact of Cov-
id-19 pandemic, during the hardest weeks of sanitary emergency, 
at least in Italy. 

We felt the urgency, therefore, to explore how restrictions may 
impact on each legal and social system, entailing lives and the avail-
able financial resources. And above all to picture how this can af-
fect gender issues too, fostering (or discouraging) developments in 
the protection and guarantee of women’s rights particularly. Ac-
tually, this scenario gives rise to significant issues concerning, for 
instance, domestic violence and women at work, or many other re-
lated aspects, such as abortion and the right to health for women 
in a broaden sense.

The blog was opened when in many European countries it was 
mandatory – or strongly recommended – to stay safe at home, 
which is not, unfortunately, a safe place to remain in for women 
dealing with abusive relationships and violent partners. But still 
now, when restrictions are weaker, other issues come into the pic-
ture, deserving consideration. Dedicated strategies to envisage the 
right to health in connection with additional incomes for caregiv-
ers and domestic workers must be mentioned, as well as the com-
promise between domestic and “smart” work, the latter strongly 
affecting women’s lives nowadays.

The blog hosts an important European campaign too, publish-
ing 4 short video made by 20 European academics, politicians, pol-
icy makers and civil society activists (both men and women), under 
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the title of Women’s Europe: Voices in Times of Covid. These videos 
provide a gender analysis of the Covid-19 crisis, warn about the 
risk of putting gender equality agendas under the carpet in recon-
struction efforts and, broadly speaking, articulate views about what 
a transformative recovery agenda and a new social contract should 
meant to be. Among these academics, Ruth Rubio Marin, a mem-
ber of ELaN teaching Staff.

I hope that this book will represent the first step toward a wider 
research path on genderization process of law (making) within the 
European scenario, which the University of Pisa, and the Depart-
ment of Law, in particular are going to follow.
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Introduction to the First and the Second Sections 

Feminist legal perspectives: 
equality, care, vulnerability 

Serena Vantin

1. Introduction

From a legal and philosophical perspective, the Feminist Legal Studies1, 

1 This term refers to the gender studies in the legal field, as particularly 
developed since the 1980s. Previous works, in some cases antecedent to the emer-
gence of a proper feminist awareness, can be considered as “classical” pillars for this 
research area, such as (in chronological order): De Pizan C., The Book of the City 
of Ladies (1405c.), London, Penguin, 1999; Astell M., A Serious Proposal to the 
Ladies, for the Advancement of their True and Greatest Interest, London, Wilkin, 
1694; De la Cruz J.I., Respuesta a la muy ilustre Sor Filotea (1700), Barcelona, 
Laertes, 2008; De Gouges O., Declaration of the Rights of Woman and the Female 
Citizen (1791), Lewes, Ilex Press, 2018; Wollstonecraft M., A Vindication of the 
Rights of Woman (1792), London, Penguin, 2020; Califronia R., Breve difesa dei 
diritti delle donne (1794), Perugia, Edizioni Era Nuova, 2013; Austen J., Pride and 
Prejudice (1813), London, Penguin, 2014; Grimké S.M., Letters on the Equality of 
the Sexes and the Condition of Woman (1836), Farmington Hills, Gale Press, 2012; 
Beecher C., Stowe H., American Woman’s Home. Or, Principles of Domestic Science 
(1839), London, Independent Publishing, 2016; Fuller M., The Great Lawsuit. 
Man versus Men. Woman versus Women (1843), New York, Dover Publisher, 
1999; Cady Stanton E., Mott L. et al., Declaration of Sentiments (1848), www.
liberalarts.utexas.edu/coretexts/_files/resources/texts/1848DeclarationofSentiments.
pdf; Truth S., Ain’t I a Woman? (Speech delivered at the Women’s Convention 
in Akron, Ohio, 1851), www.thehermitage.com/wp-content/uploads/2016/02/
Sojourner-Truth_Aint-I-a-Woman_1851.pdf; Mill J.S., Taylor H., The Subjection 
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considered as a “critical theory”2, are leading an ongoing battle 
against the notion of “subject of rights”, which is based on the ide-
al of a disembodied individual as postulated by contractualism3. 
“He” is represented as a self-centred «monster» – therefore «un-

of Women (1859), London, Longmans, 1869; Bachofen J.J., Das Mutterrecht, 
Basel, Schwarbe, 1861; Mozzoni A.M., La donna e i suoi rapporti sociali, Milano, 
Tipografia sociale, 1864; Ibsen H., A Doll’s House (1879), London, Independent 
Publishing, 2014; Engels F., The Origin of the Family, Private Property and 
the State (1884), London, Penguin, 2010; Kuliscioff A., Il monopolio dell’uo-
mo (1890), Aprilia, Ortica, 2011; Schreiner O., Dreams (1891), London, 
Independent Publishing, 2013; Cady Stanton E. (ed.), The Woman’s Bible (1895), 
New York, Prometheus Books, 2002; Goldman E., Anarchism and Other Essays 
(1910), London, Independent Publishing, 2013; Pankhurst E., My Own Story 
(1914), New York, Kraus, 1971; Lenin V., On the Emancipation of Women (1921), 
New York, International Publishers, 1966; Woolf V., A Room of One’s Own (1929), 
London, Penguin, 2002; Woolf V., Three Guineas (1938), www.gutenberg.net.au/
ebooks02/0200931.txt; De Beauvoir S., Le deuxieme sexe, Paris, Gallimard, 1949; 
Friedan B., The Feminine Mystique (1963), New York, Norton, 2001; Mitchell 
J., Women: The Longest Revolution (1966), New York, Pantheon Books, 1984; 
Solanas V., SCUM Manifesto (1968), London-New York, Verso, 2004; Millet 
K., Sexual Politics (1970), London, Sphere Books, 1972; Greer G., The Female 
Eunuch (1970), London, Paladin, 1971; Firestone S., The Dialectic of Sex (1970), 
New York, Bantam Books, 1972; Wittig M., The Lesbian Body (1973), New 
York, Bard Books, 1976; AA.VV., Sottosopra. Esperienze dei gruppi femministi 
in Italia (1973), www.generazioni.net/biblioteca/sottosopra-%E2%80%93-espe-
rienze-dei-gruppi-femministi-in-italia; Irigaray L., Speculum of the Other Woman 
(1974), Ithaca (New York), Cornell University Press, 1985; Brownmiller S., 
Against Our Will. Men, Women and Rape (1975), New York, Fawcett Columbine, 
1993; Foucault M., The History of Sexuality (1976-1984), London, Penguin, 
1990-1998; Rich A., Of Woman Born. Motherhood as Experience and Institution 
(1977), New York-London, Norton & Co., 1995; Lonzi C., Sputiamo su Hegel. La 
donna clitoridea e la donna vaginale e altri scritti, Milano, Rivolta femminile, 1977; 
Chodorow N., The Reproduction of Mothering. Psychoanalysis and the Sociology of 
Gender (1978), Berkeley, University of California Press, 1979. 

2 See Bernardini M.G., Giolo O., Le teorie critiche del diritto, Pisa, Pacini, 2017, 
in part. the chapters written by Re L., Giolo O., Mastromartino F., Marella M.R., 
179-272.

3 See Pateman C., The Sexual Contract, Oxford, Polity Press, 1988.
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masked» […] as an illusion, a «narcissist reflection», or the most 
«bulletproof» of the beings4.

In this chapter, some paths will be followed that have been traced 
by the legal feminist critiques elaborated by Catharine MacKinnon, 
Joan Tronto and Judith Butler. An overview of some attempts to 
create new representations of female subjectivity will be outlined, 
in spite of the constraints due to language and socio-symbolic con-
structions. This way will lead to reflect on categories which are still 
essential for the studies on women and the law, such as equality, 
care and vulnerability.

2. The “sexed” subject and the “equality paradox” 

2.1. A “realist” method

Catharine MacKinnon’s legal and philosophical itinerary5 as-
sumes a self-conceived analytical methodology as “realist”, which, 
when moving from the empirical observation of reality, arrives at 

4 Cavarero A., Presentazione, in Soggetti di desiderio (1987), ed. Butler J., 
Roma-Bari, Laterza, 2009, VII.

5 More than forty years have passed since the pioneering publication of 
Catharine MacKinnon’s first book Sexual Harassment of Working Women: A Case of 
Sex Discrimination (New Haven, Yale University Press, 1979). For over four decades, 
she always managed to remain at apex of the international scientific community. 
In 2019, for example, MacKinnon has been invited to hold the opening plenary 
Lecture at the Internationale Vereinigung für Rechts- und Sozialphilosophie World 
Congress 2019 on “Dignity, Democracy and Diversity” in Lucerne (on 8th July 
2019). Moreover, an entry entitled MacKinnon, Catharine A., written by D.M. 
Peña-Guzmán, has been recently included in the IVR Encyclopedia of the Philosophy 
of Law and Social Philosophy, edited by Sellers M. and Kirste S. (Berlin, Springer,  
forthcoming). 

 In the Italian legal and philosophical literature, see: Casadei T., Diritto e (dis)
parità. Dalla discriminazione di genere alla democrazia paritaria, Roma, Aracne, 
2017, 63-72; Bix B.H., Teoria del diritto. Idee e contesti (2015), It. trans. by Porciello 
A., Torino, Giappichelli, 2016, 305-312; Maniaci G., Aporie e distorsioni del 
femminismo radicale, in Diritto e Questioni pubbliche, 2016, 2, 339-364; Facchi A., 
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the revelation of the artificial constructions of domination, ac-
cepting the risk of proclaiming itself ideological. Each and every 
objective or “objectifying” viewpoint is rejected on a theoretical 
basis; the “subjective” assumption appears to MacKinnon to be 
an irrefutable fact, to the point that she herself does not avoid 
tautologies or simplifications: a subject’s point of view cannot not 
be subjective6. 

In this sense, the author believes that each subject is “sexed” 
and, therefore, framed within a precise hierarchical position with 
respect to (political and sexual) power. “Woman” is, in her view, a 

Stereotipi, discriminazioni, diritti. A proposito delle tesi di Catharine A. MacKinnon, 
in Donne, diritto, diritti. Prospettive del giusfemminismo, a cura di Casadei T., Torino, 
Giappichelli, 2015, 63-75; Re L., Lo stereotipo della “differenza sessuale”. Analisi di un 
fraintendimento in Catharine A. MacKinnon, in Donne, diritto, diritti. Prospettive del 
giusfemminismo, a cura di Casadei T., cit., 77-94; Vantin S., Le violenze domestiche 
nelle riflessioni di Catharine MacKinnon. Un tentativo di applicazione entro il con-
testo legislativo e giurisprudenziale europeo, in Diritto & Questioni pubbliche, 2015, 
236-241; Vantin S., La funzione simbolica del diritto nelle riflessioni di MacKinnon a 
partire da Le donne sono umane? Il caso della pornografia, in Jura Gentium. Rivista di 
filosofia del diritto internazionale e della politica globale, 2014, 1, 85-94; the focus ed-
ited by Facchi A., Autonomia, realtà, diritto: a partire dal femminismo di Catharine 
MacKinnon / Reality, Autonomy, Law: Starting from Catharine MacKinnon’s 
Feminism, in Rivista di Filosofia del diritto, 2013, 2, 335-378, with contributions by 
C. García Pascual (Liberazione senza autonomia: 339-352), Ottonelli V. (La spar-
izione delle donne come soggetti e le sue conseguenze politiche: 353-366) and Trujillo  
I. (Universalità, realismo e diritti. Su alcuni contributi del femminismo alla filosofia 
del diritto: 367-378); Pitch T., A proposito di “Le donne sono umane?” Di Catharine 
MacKinnon, in Sociologia del diritto, 2012, 3, 161-162; the focus published in Jura 
Gentium. Rivista di filosofia del diritto internazionale e della politica gobale, 2012-
2013, with contributions by Besussi A., Facchi A. (Introduzione all’edizione italiana 
di Le donne sono umane?), B. Casalini (Spunti per una lettura critica di Le donne 
sono umane? di Catharine MacKinnon) and Re L. (La violenza e il diritto. Riflessioni 
a partire da Le donne sono umane? di Catharine A. MacKinnon), available at: www.
juragentium.org/topics/women/; Verza A., Il dominio pornografico: femminismo e lib-
eralismo alla prova, Napoli, Liguori, 2006.

6 MacKinnon C.A., Le donne sono umane?, eds. Besussi A., Facchi A., Roma-
Bari, Laterza, 2012, 15-17. Q
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category that includes those who are generally deprived of power; 
while “men” are those who generally possess it. 

MacKinnon writes:

We will be told that our approach [...] is not neutral. But existing laws, and 
existing social reality, are already not neutral. The question is, on what side is 
nonneutrality going to fall: to maintain inequality or to promote equality? 
The choice is between existing law – which is neutral from the standpoint of 
the advantaged and nonneutral from the standpoint of the disadvantaged – 
and the alternative, which, written from the viewpoint of the disadvantaged, 
may be considered nonneutral from the advantaged standpoint. The question 
is whether you want the problem of inequality solved. You can’t solve the prob-
lem of disadvantage from the standpoint of dominance. You can solve it from 
the standpoint of the disadvantaged. In a hierarchical situation, neutrality re-
ally is not available7. 

Therefore, the so-called objective or neutral viewpoint is noth-
ing other than «the velvet glove on the iron fist of domination»8: 
in its «bafflingly abstract»9 nature, it reflects «the status quo in 
law»10. Instead, the “realist” view is the one that acknowledges so-
cial hierarchies11, by accepting the nexus between reality and pow-
er, by force of which those who are excluded from the latter do not 
possess the authentic capacity to influence the real world itself12. 
MacKinnon’s «goal is [thus] to legally confront real social inequal-

7 MacKinnon C.A., Butterfly Politics, Cambridge, MA, Harvard University 
Press, 124. See also MacKinnon C.A., Towards a Feminist Theory of the State, 
Cambridge, MA, Harvard University Press, 1989, 249.

8 MacKinnon C.A., Feminism Unmodified. Discourses on life and law, 
Cambridge, MA, Harvard University Press, 1987, 8.

9 MacKinnon C.A., Butterfly Politics, cit., 119.
10 Ibid.
11 See MacKinnon C.A., Feminism Unmodified. Discourses on life and law, cit., 

46-62.
12 MacKinnon C.A., Towards a Feminist Theory of the State, cit., 122.
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ities and conditions in order to end them [thank to collective ef-
forts. Her] agenda is change»13. 

To this extent, law cannot «just sit there and sort the legal world 
into the same piles the social world has already sorted it into»14. 
According to the jurist, it is the equality rule that should act as an 
«Archimedean lever on social inequality», as «a way to move an 
unequal world»15.

This attitude proves a kind of interrelation between law and so-
ciety. The legal structures are permeated by the same hierarchical 
logic which pervades society16: intervening in the legal world will 
produce consequences on the ways reality is built. 

With respect to this one-to-one correspondence between social 
and legal spheres, the case of sex inequality reveals a sort of legal 
“paradox”:

Equality is a sameness and gender is a difference. To define equality in terms of 
sameness and women as “not the same” thus raises the question whether wom-
en will be equal under this approach only when they are no longer women. To 
consider this question is not to affirm women’s sameness to men or women’s dif-
ferences from men, but to face a conflict at the point of intersection between 
the ruling equality paradigm and the social definition of women as such. Sex 
equality, so understood, appears to be a contradiction in terms17.

13 MacKinnon C.A., Butterfly Politics, cit., 119. 
14 MacKinnon C.A., Sex Equality, New York, Foundation Press, 2001, 32.
15 MacKinnon C.A., Butterfly Politics, cit., 119.
16 See MacKinnon C.A., Towards a Feminist Theory of the State, cit., 237: «A 

jurisprudence is a theory of the relation between life and law. […] When life becomes 
law in such a system, the transformation is both formal and substantive. It renders 
life marked by power. In male supremacist societies […] law becomes legitimate, and 
social dominance becomes invisible. Liberal legalism is thus a medium for making 
male dominance both invisible and legitimate by adopting the male point of view in 
law at the same time as it enforces that view on society».

17 MacKinnon C.A., Sex Equality, cit., 20. See also MacKinnon C.A., Towards 
a Feminist Theory of the State, cit., 242. With reference to these aspects, see Morondo 
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2.2. From a negative anthropology to the “reclaiming”  
        power of rights 

The reciprocal influence of violence, power and law provides an in-
terpretative key which could be used to look at the entire history 
of western political and legal thought. It is well known that starting 
from an analysis of these aspects, some authors have interpreted 
human anthropology as essentially “negative”. In this regard Carl 
Schmitt quoted Machiavelli, Hobbes, Fichte, de Maistre, Hegel, 
and others18.

In some respects, MacKinnon’s thought could be associated to 
this multifaceted landscape, since she also returns to the convic-
tion that humanity is moved by the instinct to dominate others. 
Subverting the Rousseauian logic of the Second discourse, according 
to the American scholar, on the first day of all time the dominant 
position was obtained through the use of force. On the second day 
the consequent distinction between dominators and dominated 
was marked; and on the third day the difference between the two 
groups was strengthened and absolutized so as to delineate a clear 
separation between roles. The dominators thus created legal sys-
tems to legitimize and preserve their power: the legal scaffolding 
of social reality began like a «pistol»19, a weapon, to be used for 
technical purposes20. 

Taramundi D., Il dilemma della differenza nella teoria femminista del diritto, Pesaro, 
ES, 2004.

18 Schmitt C., The Concept of the Political (1927), Chicago, University of 
Chicago Press, 2017, 61.

19 See Rousseau J.J., The Social Contract (1762), www.earlymoderntexts.com/as-
sets/pdfs/rousseau1762.pdf, 2, where the author wrote that «[t]he strongest is never 
strong enough to be always the master, unless he transforms strength into right, and 
obedience into duty», where «the pistol he holds is also a power».

20 See MacKinnon C.A., Le donne sono umane?, cit., 28. With reference to these 
aspects, MacKinnon was influenced by Brownmiller S., Against Our Will. Men, 
Women and Rape, cit., in part. 16. 
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This is an unequivocally dichotomous, conflictual world view. 
That the strongest tend to subjugate the weakest to preserve their 
own position of strength appears to the author to be a “natural” 
law, albeit in the non-deontic sense, but as a physical law, anteced-
ent to all orders and obligations, in force in the sphere of sein and 
not sollen21. The only chance for the oppressed to escape this state 
of subjugation thus seems to fight with the arsenal at hand to ob-
tain access to power and its practical manifestation. If the law is a 
weapon22 then women must learn to brandish it.

To launch this dynamic, women, who are individually op-
pressed and as fragile as butterflies23, must leverage the “reclaim-
ing” potential of rights thus re-founding the law. The result will 
be the creation of a community, invincible in its collective and 
plural strength, like the whole species of the lepidoptera’s order. 
Reclaiming rights will therefore imply overcoming the atomistic 
point of view. The redemption of the oppressed can only occur by 
force of numbers, not by means of a possessive logic (rights are 
not individual properties) but rather by an affirmative one (rights 
as claims of groups).

Moreover, in these terms the «butterfly effect» also represents 
the flow of discriminated people’s legal conquests. A batting of 
wings can provoke a tornado, but as Edward Lorenz explained in 
196224, it is not easy to foresee where or when. MacKinnon’s teach-
ings embrace this awareness: the mountain should be moved, and 

21 See Feinberg J., Duties, Rights and Claims, in American Philosophical 
Quarterly, 1966, 3, 137-144 and Baccelli L., Il particolarismo dei diritti. Poteri degli 
individui e paradossi dell’universalismo, Roma, Carocci, 1999, 48.

22 This expression is mutuated by Alessandra Facchi: see Besussi A., Facchi A., 
Introduzione all’edizione italiana, in Le donne sono umane?, ed. MacKinnon C.A., 
cit., XIII.

23 The metaphor is mutuated by the title of MacKinnon C.A., Butterfly Politics, cit.
24 Ivi, 1.
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it will be up to those who come after us to evaluate and incur the 
benefits of the landslides25.

2.3. From Aristotelian equality to substantive equality

As already stated above, according to MacKinnon, the male exer-
cise of power has generated a sort of logical “paradox” in defining 
the equality rule: if the principle of equality is indeed conceived 
as one of the pillars of western legal orders, it is still rarely realized 
since it is formulated in ambiguous and contradictory terms – in 
the wake of the Aristotelian enunciation, which has become the 
linchpin of analogical juridical logic: «treating likes alike and un-
likes unalike»26.

This formula became increasingly important in legal thinking, 
being conceptualized as an empirical (how one ought to be treated 
is based on the way one is) and symmetrical (as if on two sides of 
an equation conjoined with a mathematical sign of equivalence) 
truth27.

MacKinnon states however that:

[t]he Aristotelian approach to equality tends to reproduce inequality by 
seeing the products of dominance as “difference”. Its blindness to hierarchy 
makes it incapable of producing determinate outcomes in opposition to in-
equality; it will tend systematically to produce outcomes that reinforce and 
reproduce social inequality. [...] Against major or structural social inequality, 
it is impotent, even regressive28.

25 Ivi, 325-331.
26 See MacKinnon C.A., Butterfly Politics, cit., 111, 296-297, 306, 308-312; 

MacKinnon C.A., Sex Equality, cit., 4; MacKinnon C.A., Substantive Equality. A 
Perspective, in Minnesota Law Review, 2011, 5. See also Aristotle, E.N. 1131b, 23. 
For further readings, see Zanetti G.F., La nozione di giustizia in Aristotele, Bologna, 
il Mulino, 1993; Zanetti G.F., Ragion pratica e diritto. Un percorso aristotelico / 
Practical Reason and Law. An Aritotelian Itinerary, Milano, Giuffrè, 2001, 41-65.

27 MacKinnon C.A., Sex Equality, cit., 4-5.
28 MacKinnon C.A., Sex Equality, cit., 10.
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By this route the author arrives at a reformulation of the con-
cept of equality in substantial terms, intending it as an absence of 
dominion29. In addition to this negative aspect, however, she adds a 
positive obligation, which through groups’ reclaiming actions must 
be brought to the attention of the institutions: the fundamental 
purpose of the social community is to foster substantive equality, 
compensating for the spontaneous tension surrounding the subju-
gation of the weak, typical of human nature. 

The new paradigm of substantive equality found a first jurispru-
dential recognition in the 1989 Andrews vs. Law Society of British 
Columbia case30, before the Supreme Court of Canada. The suit 
was brought under the equality provisions of the Canadian Char-
ter of Rights and Freedoms (1985), whose Section 15 provided 
“Equality Rights”. 

The decision recognized the value of formal equality but reject-
ed it as defining the core meaning of the legal equality guarantees, 
promoting instead the need for a concrete context-sensitive test 
and requiring that law and policy should «promote equality» in 
order to be conceived as constitutional31. Andrews focused on «ad-
vantage and disadvantage rather than equivalence and distinction, 
[r]evealing that the opposite of equality is hierarchy, not difference, 
[and] understanding social inequality as vertical rather than hori-
zontal in nature»32.

After this breakthrough, in subsequent cases, the Supreme 
Court of Canada came back to perform formal equality in the 

29 MacKinnon C.A., Butterfly Politics, cit., 110-125.
30 Supreme Court of Canada, 1989, 1 S.C.R. 143. See MacKinnon C.A., Sex 

Equality, cit., 24-35 and MacKinnon C.A., Substantive Equality: a perspective, cit., 
5-6, 10.

31 MacKinnon C.A., Sex Equality, cit., 25.
32 Ivi, 25-26.
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name of substance33, miring «in a well-intended but vacuous and 
damaging focus on dignitary loss at the sine qua non of inequality. 
Having wriggled at least nominally free of Aristotle, it fell into the 
grip of Kant»34. 

In the 2008 R. v. Kapp case35, however, the Court noted that 
the concept of dignity is «abstract and subjective», and it could 
be «confusing and difficult to apply», potentially creating bar-
riers for disadvantaged groups. Canada returned therefore to the 
recognition of a concrete and material equality, rooted in specific 
discriminatory backgrounds (equality as an absence of dominion), 
where the Court should evaluate the concrete capacity to foster 
and promote equality itself. 

To this extent, MacKinnon’s view of substantive inequality 
unequivocally focuses on discrimination, i.e. an unjustified or dis-
proportionate treatment or disadvantage depending on the mem-
bership to a certain oppressed group, rather than on sameness or 
differences36. «Inequality, substantively speaking, is always a social 
relation of rank ordering»37.

2.4. Some critical objections 

MacKinnon’s analysis seems interesting especially where it is in-
tended as a premise which can be integrated into the articulation 
of antidiscrimination provisions formulated, in particular, in the 
European legal context38. Some critical objections should, however, 
be formulated.

33 See Law v. Canada, 1991, 1 S.C.R. 497, 523-524.
34 MacKinnon C.A., Butterfly Politics, cit., 313.
35 R. v. Kapp, 2008, 2 S.C.R. 483, 504, § 22.
36 For a definition of “discrimination” by MacKinnon, see MacKinnon C.A., 

Sexual Harassment of working women. A case of sex discrimination, cit., 116.
37 MacKinnon C.A., Substantive Equality, cit., 11.
38 See the other contributions of this volume.
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Firstly, it is necessary to point out that the perspective of the 
American lawyer was always and has remained over time militant and 
ideologically aligned. The acumen of some argumentative analyses is 
sometimes eroded by a cogent and assertive narrative approach, able 
to conceal possible inconsistencies. For example, the semantic shift 
between “differences” and “inequalities”, or between “sameness” and 
“equality”, or even between “politics” and “power” is not always clear. 

Secondly, the postulate of homo mulieri lupus, albeit trimmed of 
its most cutting aspects39, remains controversial. Hypostatizing the 
conflict between men and women, while at the same time presum-
ing the possibility of a universal community of militant “sisters”, ap-
pears to be quite problematic. This bifurcation could lay itself open 
to essentialist drifts on the diverse nature of genders. Otherwise, 
the dominion logic became insidious: when women have power, 
will they “by nature” subjugate other social groups? 

Thirdly, MacKinnon’s entire thought takes place within the bi-
nary logic of gender, albeit the one-to-one coincidence between 
women and the oppressed seems to be a simplification in both his-
torical and pluralist terms, since problems of discrimination appear 
to be more complex and “intersectional”40.

39 The approach described, for example, in MacKinnon C.A., State of 
Emergency. Who Will Declare War on Terrorism against Women?, in Women’s Review 
of Books, 2002, 6, 7-8, has been substituted by a “pacifist” lexicon (see MacKinnon 
C.A., Butterfly Politics, cit., 305-324). I discussed MacKinnon’s “more empathic” 
recent tones with Susanna Pozzolo (Univ. di Brescia), Lina Buchely (Univ. ICESI 
de Cali) and Daniela Díaz (Univ. Externado de Colombia), to whom I am grateful, 
during the Webinar “La paradoja de la igualidad. Análisis critico del pensamiento le-
gal y feminista de Catharine MacKinnon” (9 July 2020), organized by the University 
Exernado de Colombia, in Bogotà.

40 With respect to “intersectional” discrimination, see FRA, Handbook on 
European Non-Discrimination Law, 2018, www.fra.europa.eu/en/publication/2018/
handbook-european-non-discrimination-law-2018-edition, 59-63. See also: Crenshaw 
K., Demarginalizing Race and Sex: A Black Feminist Critique of Antidiscrimination 
Doctrine, Feminist Theory and Antiracist Politics, in University of Chicago Legal 
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These critiques depend on MacKinnon’s premise: in her view, 
the “subject of rights” is always a man or a woman, therefore an 
actor or a victim of political and sexual dynamics of oppression. 

Nevertheless, as Pierre Bourdieu wrote, the foundation of do-
minion does not lie in «mystified consciousnesses that only need 
to be enlightened» but «in dispositions attuned to the structure of 
domination of which they are the product»41. In order to subvert 
the dominion logic described by MacKinnon, it is necessary, there-
fore, to twist «the social conditions of production of the disposi-
tions that lead»42 to dominion itself. To this extent, paradoxically, 
the pars construens of her proposal does not seem radical enough. 

In fact, assuming that the reclaiming power of women could 
transform reality, and finally confer power to women, thus abol-
ishing the dominion logic, how will be then possible to distinguish 
women from men, in MacKinnon’s terms? This situation recalls the 
future “communist society” described by Karl Marx in the Critique 
of the Gotha Programme, where the overcoming of the «narrow ho-
rizon of bourgeois» will destroy the class distinction43. 

3. The “sentimental” subject and the ethics of care

3.1. The de-feminization of care

Notwithstanding the said objections, MacKinnon’s perspective 
is coherently grounded in a “sexed” conception of subjectivity: 
the subject of the enunciation, therefore the “subject of rights”, 

Forum, 1989, 1, 139-167; Mancini L., Bello B. (eds.), Sociologia del diritto, 2016, 2; 
AA.VV., Rassegna Italiana di Sociologia, 2016, 3; Loretoni A. (ed.), Iride, 2018, 2.

41 Bourdieu P., Masculine Domination (1998), Stanford, Stanford University 
Press, 2001, 41.

42 Ivi, 42.
43 For a comparison between MacKinnon’s feminism and marxism, see 

MacKinnon C.A., Le donne sono umane?, cit., 9-11.
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is a man or a woman. This view has been harshly criticized, in 
particular by those who emphasize the differences among women, 
with respect, for example, to the “privileges” of “race”, class and 
heterosexuality. 

In the mid-eighties, this kind of feminist debate was shaken by 
the fortunate publication by Carol Gilligan, In a Different Voice 
(1982)44, that initiated the studies on the ethics of care, conceived 
as a typically feminine perspective juxtaposed to the masculine eth-
ics of justice. 

During the nineties, Joan Tronto45, among other scholars, 
re-elaborated Gilligan’s reflections, adding important amend-
ments. In particular, she noted that the new ethics was not the 
necessary consequence of a gender difference, since it reflected 
the moral attitudes of lower classes and ethnical minorities as 
well46.

The “different voice” that Gilligan first heard was not typical-
ly feminine: it was the voice of the poorest and most oppressed 
groups – scarcely autonomous subjects thus depending on their 
families and communities.

As Tronto wrote: 

at first, care seems to be the province of women. This is the reason Gilligan’s 
interpretation is so powerful; it seems to valorize part of women’s lives that have 
not been taken so seriously. In fact not just gender, but race and class, distinguish 
who cares and in what ways in our culture»47.

44 Gilligan C., In a Different Voice (1982), Cambridge, MA, Harvard University 
Press, 2016.

45 For a presentation of Tronto’s thesis in the Italian literature, see the forum 
titled “L’etica della cura di Joan Tronto” in Notizie di Politeia, 2007, 87, 3, 173-206, 
with contributions by: Tronto J., Casadei T., Grompi A., Magni F., Cicognani P.

46 Tronto J., Moral Boundaries. A Political Argument for an Ethic of Care, 
London-New York, Routledge, 112-117.

47 Ivi, 112.
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She also added that «care is deeply implicated in existing struc-
tures of power and inequality»48. More specifically she argues that 
the moralization and feminization of the care activities received a 
boost during the eighteenth century, when two different moral par-
adigms “clashed” (the Scottish and the Kantian ones) and the latter 
prevailed49. Such historical, though cursory, analysis aims at demon-
strating that each and every ethical model depends on power rela-
tions and is contingent, not immutable and necessary. This awareness 
is the conditio sine qua non for claiming a structural moral change. 

3.2. Towards a politicization of the practice of care

According to Tronto, in fact, it’s time to claim a change in ethics, 
based on a de-feminization of care conceived as a practice – there-
fore as an activity in a context, and not as a set of principles or rules 
previously defined50.

In these terms, care can be defined through four elements: 

The four elements of care are: caring about, noticing the need to care in the 
first place; taking care of, assuming responsibility for care; care-giving, the ac-
tual work of care that needs to be done; and care-receiving, the response of that 
which is cared for to the care. From these four elements of care arise four ethical 
elements of care: attentiveness, responsibility, competence, and responsiveness51.

It is, however, preliminary to understand whose needs should be 
cared for. To this extent, Tronto argues that the individual point of 
view is not sufficient. The maxim of Bernard Mandeville’s Fable of 
the Bees is here reversed: even if each individual was motivated by 
good reasons, it would add up to a collective moral harm for the 
society as a whole. 

48 Ivi, 21.
49 Ivi, 25-59.
50 Ivi, 127.
51 Ibid.
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A broader, non-individualistic view is thus required, deriving 
from the merger of the ethics of care and the ethics of justice. In 
other words, in order to be effective, the ethics of care should be 
translated into a political theory of care, aimed at granting the uni-
versality of rights. 

For this reason, in her most recent works52, Tronto analyses the 
nexus between care and democracy, labour and market, productiv-
ism and charity. She identifies a fifth element of care: caring with 
– whose corresponding ethical elements are pluralism, communi-
cation, trust, respect and solidarity53.

More specifically, she believes that one of the pillars of a dem-
ocratic society is the equal inclusion in the public sphere. Thus, a 
“conviction” to private sphere for care reasons cannot be justified 
in democratic terms. 

Equality in sharing the burdens means that men, majorities 
and upper classes should participate in caring practices – as well as 
women, minorities and lower classes should be supported in con-
quering the public debates and workplaces – aiming at fungible, 
equal and just roles and mutual help.

Care becomes, therefore, a political priority within a truly dem-
ocratic society, as an instrument to promote “fair” relations. This 
reasoning recalls the reflections on the family as a political problem 
formulated by Susan Moller Okin in 198954. 

Along these lines, the ethics of care and the ethics of justice are 
perfectly conciliated, appearing even complementary; moreover, 

52 Tronto J., Caring Democracy: Markets, Equality, and Justice, New York, New 
York University Press, 2013 and Tronto J., Who Cares? How to Reshape a Democratic 
Politics, Ithaca (New York), Cornell University Press, 2015.

53 See Tronto J., Caring Democracy. Markets, Equality and Justice, cit., 23-35.
54 See Okin S.M., Justice, Gender and the Family, New York, Basic Books, 1989 

(whose Italian translation is titled Le donne e la giustizia. La famiglia come problema 
politico, Bari, Dedalo, 1999.
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their merger overcomes the consolidated «moral boundaries» 
separating ethics and politics, private and public sphere, justice and 
sentiment. 

The subject arising from Tronto’s reflection is not a “sexed” be-
ing any more, but a “sentimental” creature, able to calculate his or 
her actions according to an agenda of political and moral priorities 
aimed at satisfying the care needs of others. 

3.3. The dependency critique

To this extent, Eva F. Kittay leads Tronto’s discourse to a further 
step, i.e. to the conceptualization of a «transparent self», «a self 
through whom the needs of another are discerned, a self that, when 
it looks to gauge its own needs, sees first the needs of another» it 
is responsible for55.

The well-known statement «we are all some mother’s child»56 
entails the recognition of the universality of dependency. For this 
reason, Kittay suggests a “care correction” in one of the most fa-
mous theory of justice of the twentieth-century, the one formu-
lated by John Rawls, proposing the following third principle of 
justice:

To each according to his or her need for care, from each according to his or her 
capacity for care, and such support from social institutions as to make available 
resources and opportunities to those providing care, so that all will be adequately 
attended in relations that are sustaining57.

55 Kittay E.F., Love’s Labour. Essays on Women, Equality and Dependency, New 
York-London, Routledge, 1999, 51. For further readings, see Bernardini M.G., 
Disabilità, giustizia, diritto: itinerari tra filosofia del diritto e Disability Studies, 
Torino, Giappichelli, 2016 and Bernardini M.G., I diritti umani delle persone con 
disabilità: dipendenze, relazioni, inclusione, Roma, APES, 2016.

56 Kittay E.F., Love’s Labour, cit., p. 19. This expression recalls Rich A., Of 
Woman Born. Motherhood as Experience and Institution, cit., 11.

57 Kittay E.F., Love’s Labour, cit., 113.
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Kittay’s effort demonstrates it is really possible to conciliate care 
and justice, in a moral, legal and political perspective where “fair-
ness” is defined not only by an abstract reason but also by a “trans-
parency” to the needs of others. 

This view does not emphasize some presumed feminine or mas-
culine peculiarities. On the contrary, it focuses on a universality 
in care needs and capacities. Nevertheless, if applied in the current 
societies, this approach would amend deep gender inequalities, 
affecting women in disproportionate ways – as both Tronto and 
Kittay know well. 

Kittay’s reflections grasp also another crucial aspect, namely the 
role of institutions with respect to the enhancement of the following 
primary needs: the understanding that we will be cared for if we 
become dependent, the support we require if we have to take on 
the work of caring for someone who is dependent, and the assur-
ance that, if we become dependent, someone will take on the job of 
caring for those who are dependent upon us58. 

3.4. «Moving away from gender»?

In this respect, Susan Moller Okin formulated the (feminist) 
proposal to «mov[e] away from gender»: «public policies and 
laws should generally assume no social differentiation of the sex-
es. Shared parental responsibility for childcare would be both as-
sumed and facilitated»59. This premise has important consequenc-
es and brings to «substantial changes» in the organization of the 

58 Ivi, 102.
59 Okin S.M., Justice, Gender, and the Family, cit., 175 (emphasis added). See 

also Noddings N., Caring. A Feminine Approach to Ethics and Moral Education, 
Berkeley, University of California Press, 1984 (the second edition of the book, 
dated 2013, is titled Caring: A Relational Approach to Ethics and Moral Education) 
and Ruddick S., Maternal Thinking. Toward a Politics of Peace (1989), London, The 
Women’s Press, 1990. 
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workplaces, parental leaves, children nurturing and schooling, and 
so on60. This view, however, still presupposes a parental model as a 
paradigm for the practice of care.

On the contrary, in recent times, Virginia Held recommended 
the ethics of care as a tool to rethink the international law61, liber-
ating it from personalistic contents. Generally speaking, the most 
updated outcomes deriving from the debate on care seem to have 
abandoned any essentialist drift or reference to reproduction, 
paying attention not to derive prescriptions from the observa-
tion of social reality as it is or appears to be. The still widespread 
emphasis on maternity seems to be the result of a cultural con-
struction («women’s mothering has created daughters as mater-
nal»)62, while care should be described and claimed as a universal 
task indeed.

In particular, Tronto’s “sentimental” view of subjectivity leads to 
the enhancement of every relational responsibility, not only those 
related to a parental bond, including a broader spectrum of care, 
affection, responsibility and dependency relationships. 

The major weakness of this perspective, however, emerges in the 
shift from ethics to law. Besides the pressure that the philosophical 
reflection can exercise on the politics of law, it is not clear which are 
the specific consequences of this approach on legal responsibility, 
neither in which ways the institutions should apply it, or whether 
this view will lead to a renewed debate on the legal enforcement of 
morals.

60 See also Chodorow N., The Reproduction of Mothering. Psychoanalysis and 
the Sociology of Gender, cit., 219.

61 Held V., Morality, Care and International Law, in Ethics & Global Politics, 
2011, 4, 3, 173-194.

62 Chodorow N., The Reproduction of Mothering, cit., 211.
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4. The “relational” subject and the vulnerability studies

4.1. Gender trouble and queer theory 

If the care perspective induces to safeguard and to enhance the 
needs of interpersonal relationships, Judith Butler attributes them 
even further potentialities. 

As Adriana Cavarero stated, Butler is the most influent Amer-
ican lesbian thinker, a prominent post-structuralist philosopher 
and a leading feminist at an international level63. Her first global 
success was Gender Trouble, published in 1990 and immediately 
welcomed as a queer theory manifesto64.

The volume already included the focal points of what would be 
the main thesis on the «discursive limits of the sex» expressed in the 
following Bodies That Matter (1996), i.e. that the symbolic order and 
the current social codes depend on the heterosexual paradigm, defin-
ing what is “normal” and “natural”, and prescribing the characteristics 
of the two sexes, thus prohibiting homosexuality – rejected as abject.

The heterosexual apparatus produces, therefore, at the same 
time, the masculine dominion in the hierarchy of the sex and the 
abjection of gay and lesbian people, by repeating and reproducing 
the norm. The bodies are, following Michel Foucault, materialized 
by the discourse and by power. 

Thus, there is nothing natural in the gender or in the sexual 
identities, being both produced by disciplined practices – gender 
is simply the social significance that sex assumes within a given cul-
ture. In this way, Butler reveals the inner coincidence of sex and 

63 Cavarero A., Prefazione all’edizione italiana, in Corpi che contano. I limiti 
discorsivi del “sesso” (1993), a cura di J. Butler, Milano, Feltrinelli, 1996, 7.

64 See Bernini L., Apocalissi queer. Elementi di teoria antisociale, Pisa, ETS, 2013 
(n.e. 2018); Bernini L., Le teorie queer. Un’introduzione, Milano-Udine, Mimesis, 
2018; Zappino F., Comunismo queer. Note per una sovversione dell’eterosessualità, 
Parma, Meltemi, 2019.
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gender, focusing on the latter as the main linguistic mean through 
which the biological difference is socially understood as pre-discur-
sive, pre-political and dogmatic. 

According to her, in fact, gender is “performed” in relational 
terms, by repeating acts, strategies, practices, that grant the adap-
tation to the norm. This “repetition” allows, however, some inter-
stices, a room for manoeuvre in which it is possible to “escape” the 
heteronormative compliance. Gender’s potentiality thus becomes 
an open space, where different and multiple concurrences are possi-
ble, for example by means of drag performances, conceived as a way 
to subvert dominant gender norms and show the imitative struc-
ture by which hegemonic gender is itself produced – thus disputing 
heterosexuality’s claim on naturalness and originality65. 

In this sense, Butler’s reading of Antigone’s tragedy is particu-
larly interesting, since the author understands the well-known se-
quence of events as acts of transgression even against the heteronor-
mative paradigm of gender relations.

[Antigone’s] crime is confounded by the fact that the kinship line from which 
she descends, and which she transmits, is derived from a paternal position that is 
already confounded by the manifestly incestuous act that is the condition of her 
own existence, which makes her brother her father, which begins a narrative in 
which she occupies, linguistically, every kin position except “mother” and occu-
pies them at the expense of the coherence of kinship and gender.

Although not quite a queer heroine, Antigone does emblematize a certain 
heterosexual fatality that remains to be read. Whereas some might conclude that 
the tragic fate she suffers is the tragic fate of any and all who would transgress the 
lines of kinship that confer intelligibility on culture, her example, as it were, gives 
rise to a contrary sort of critical intervention: What in her act is fatal for hetero-
sexuality in its normative sense? And to what other ways of organizing sexuality 
might a consideration of that fatality give rise?66.

65 See Butler J., Bodies that Matter. On the Discursive Limits of Sex, London-
New York, Routledge, 1993. 

66 Butler J., Antigone’s Claim. Kinship between Life and Death, New York, 
Columbia University Press, 2000, 72. 
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According to Butler, Sophocles’ narrative confirms it is possi-
ble to assume both an individual and a critical attitude, aimed at 
dynamizing gender identities, ridiculing the latter’s stringency and 
preclusive stability67. This view recalls Foucault’s themes and the 
nexus between power and subjectivity68: the self is subject to gen-
der, but it is also through gender that it becomes a subject. 

For this reason, the queer proposal is not a “spilled discourse” 
in which homosexuality dialectically reproduces the order it has 
overcome. In its different view, indeed, the symbolic remains a tem-
porary, not-binding content.

Along the lines, the subject is always “embedded” and “embod-
ied”69, i.e. produced by the linguistic discourse, that names it, and 
by the hegemonic norms repeated in the social context where he 
or she lives. Cartesian dualism, separating body from mind, is defi-
nitely overcome: the self is created by his or her being a body – and 
being named as such. Moreover, the subject recognizes his or her 
“relational”70 nature; he or she is produced by a “relational” form 
of power71. It’s only within relationships, in fact, that Butler’s indi-
vidual self finds “alliances” able to give substance to his/her «right 

67 See in part. Butler J., Undoing Gender, London-New York, Routledge, 
2004. See also Woolf V., Three Guineas (1937-1938), www.gutenberg.net.au/eb-
ooks02/0200931.txt, 303: «‘We must support the cause of order, and in no wise suf-
fer a woman to worst us […] They must be women, and not range at large. Servants, 
take them within’. That is the voice of Creon, the dictator. To whom Antigone, who 
was to have been his daughter, answered, ‘Not such are the laws set among men by 
the justice who dwells with the gods below’».

68 See Viggiani G., La de-costruzione del soggetto. Un’introduzione a Judith 
Butler, Milano, Edizioni accademiche italiane, 2014.

69 See Butler J., Notes toward a Performative Theory of Assembly, Cambridge, 
MA, Harvard University Press, 2015.

70 Ivi, 206.
71 See Butler J., The Psychic Life of Power. Theories in Subjection, Stanford, 

Stanford University Press, 1997.
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to appear»72. «To be a subject at all requires first finding one’s way 
with certain norms that govern recognition»73. 

This is the landing place of Butler’s reflections: recognition is, 
first and foremost, the chance to publicly grieve for denied mourn-
ing, starting from the emblematic case of Antigone, to end with 
the HIV-positive people dead in the eighties and, after the events 
happened on 11th September 2001, the “fungible” bodies dead in 
wars or in consequence of global inequalities. 

Butler’s books, in fact, lead to actions: physical, individual but 
shared actions (typically, bodies in the squares) performing «per-
formative […] bodily demand for a more liveable set of lives»74. 
Fighting for the recognition of our and others’ rights means, in 
fact, fighting for being recognized as people worth of liveable lives.

In this sense, the queer perspective is open to a hybridisation, 
building alliances with other “precarious” and vulnerable subjects, 
such as women, gay and lesbians, precarious workers, disabled peo-
ple, “fungible” minorities. Overcoming “narrow-minded” attitudes 
is the qualitative leap that will teach everybody an «ethics of co-
habitation»75 able to respect differences. 

4.2. From the bodies’ alliances to the “vulnerability turn” 

Following Butler’s studies, some scholars have recently proposed 
a new “vulnerability paradigm”, conceived as a “turn” able to de-
feat the myths of full autonomy, rationality and independence that 
characterized the “subject of rights” delineated by contractualism76.

72 See Butler J., Notes toward a Performative Theory of Assembly, cit., 24.
73 Ivi, 40 (emphasis added).
74 Ivi, 25.
75 Ivi, 99-122.
76 See Fineman M.A., The Authonomy Myth. A Theory of Dependency, New 

York, The New Press, 2005; Fineman M., Grear A., Vulnerability. Reflection on a 
New Ethical Foundation for Law and Politics, London-New York, Routledge, 2013.
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On this route, the concept of vulnerability entered the legal 
field:

« To grieve, and to make grief itself into a resource for politics, is not to be re-
signed to inaction, but it may be understood as the slow process by which we 
develop a point of identification with suffering itself. The disorientation of grief 
– “Who have I become?” or, indeed, “What is left of me?” “What is it in the 
Other that I have lost?” – posits the “I” in the mode of unknowingness.

But this can be a point of departure for a new understanding if the narcis-
sistic preoccupation of melancholia can be moved into a consideration of the 
vulnerability of others. Then we might critically evaluate and oppose the condi-
tions under which certain human lives are more vulnerable than others, and thus 
certain human lives are more grievable than others. From where might a prin-
ciple emerge by which we vow to protect others from the kinds of violence we 
have suffered, if not from an apprehension of a common human vulnerability?77.

Nevertheless, Butler herself cautions against possible misleading 
uses of the term, depending on its vagueness and indeterminate-
ness78: the “vulnerability turn” presents many risks79. 

77 Butler J., Precarious Life. The Powers of Mourning and Violence, London-New 
York, Verso, 2004, 30.

78 Butler J., Notes toward a Performative Theory of Assembly, cit., 143-144.
79 See Goodin R.E., Protecting the Vulnerable. A Reanalysis of Our Social 

Responsibilities, Chicago, University of Chicago Press, 1985; Turner B.S., 
Vulnerability and Human Rights, University Park, Pennsylvania State University 
Press, 2006; Casadei T., Diritti umani in contesto: forme della vulnerabilità e “diritto 
diseguale”, in Ragion pratica, 2008, 2, 291-312; Andreani M., Twilight. Filosofia 
della vulnerabilità, Treia (MC), EV, 2011; Casadei T., Diritti umani e soggetti vul-
nerabili. Violazioni, trasformazioni, aporie, Torino, Giappichelli, 2012; Guaraldo 
O., Comunità e vulnerabilità. Per una critica politica della violenza, Pisa, ETS, 2012; 
Fineman M., Grear A., Vulnerability. Reflection on a New Ethical Foundation for Law 
and Politics, cit.; Cravero D., Vulnerabilità, Padova, Il Messaggero, 2015; Ippolito 
F., Iglesias Sanchez S., Protecting Vulnerable Groups. The European Human Rights 
Framework, Oxford-Portland, Hart Publishing, 2015; Herring J., Vulnerable Adults 
and the Law, Oxford, Oxford University Press, 2016; Strahele C., Vulnerability, 
Autonomy and Applied Ethics, London-New York, Routledge, 2016; Nifosi-Sutton 
I., The Protection of Vulnerable Groups under International Human Rights Law, 
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A whole branch of the philosophy of law, even in Italy, much 
reasoned on these issues in the last years, believing that the new 
paradigm should be «carefully monitored» in order to avoid, on 
the opposite, a paternalistic, selective and old-fashioned «protec-
tion of the “most vulnerable”»80.

4.3. Vulnerability and the law

Notwithstanding these theorical and conceptual obstacles, an in-
creasing trend in using the notion of “vulnerability” in the legal 
field can be recorded, both on the legislative and the case law levels.

Considering the European jurisdiction, the term is conceived, 
with reference to the legislative sources, as a linguistic requirement, 
able to justify special protections as exceptions for particular groups 
or subjects, or as a constitutive element of a crime’s offence81.

In particular, it can be associated to three areas: human traffick-
ing, victims and people injured by a crime, international protec-
tion and immigration. In each of them, the word “vulnerability” 
is described by means of detailed lists instead of descriptive defini-

London-New York, Routldege, 2017; Grompi A., V come vulnerabilità, Assisi, 
Cittadella, 2017; Bernardini M.G., Casalini B., Giolo O., Re L., Vulnerabilità: etica, 
politica, diritto, Roma, IF Press, 2018; Ferrarese E., Vulnerability and Critical Theory, 
Leiden-Boston, Brill, 2018; Ferrarese E., The Politics of Vulnerability, London-New 
York, Routledge, 2018; special issue of Ars interpretandi, 2018, 2 (with contribu-
tions by: Pastore B., Diciotti E., Chenal R., Corso L., Bernardini M.G., Nicolini, 
Coen C., Scamardella F.); Giolo O., Pastore B., Vulnerabilità. Analisi multidisciplin-
are di un concetto, Roma, Carocci, 2018; Corso L., Talamo G., Vulnerabilità di fronte 
alle istituzioni e vulnerabilità delle istituzioni, Torino, Giappichelli, 2019; Zanetti 
G.F., Filosofia della vulnerabilità. Percezione, discriminazione, diritto, Roma, Carocci, 
2019 (Spanish ed. Id., Filosofía de la vulnerabilidad. Percepción, discriminación, dere-
cho, Madrid, Dykinson, 2020).

80 Re L., Introduzione. La vulnerabilità tra etica, politica e diritto, in Vulnerabilità: 
etica, politica, diritto, eds. Bernardini M.G., Casalini B., Giolo O., Re L., cit., 25.

81 Virgilio M., La vulnerabilità nelle fonti, in Giolo O., Pastore B. Vulnerabilità. 
Analisi multidisciplinare di un concetto, cit., 170. 
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tions. E.g. Italian d.lgs. 4 March 2014, n. 24 on «prevention and 
repression of human trafficking and protection of its victims», at 
art. 1., declares that «minors, unaccompanied minors, old people, 
disabled people, women, particularly if pregnant, etc.» are consid-
ered as “vulnerable”82 – while the meaning of the adjective is not 
specified.

With reference to the ECtHR’s jurisprudence, the term’s scope 
is usually: to clarify the meaning of the ECHR provisions (e.g., 
with respect to ar. 3, the vulnerability of the victim is relevant in 
order to qualify of the event as “torture”); to specify teleological 
norms relative to positive obligations of the States (e.g. those re-
ferred to the protection of minors and children, conceived as vul-
nerable subjects); to identify unexpressed exceptions (e.g. reversing 
the burden of proof in case of a particularly vulnerable subject); or 
to balance different principles (e.g. a State’s interference involving 
a disabled person)83.

Even on the case law level, therefore, no strict and compulso-
ry definitions are provided. These, indeed, are not desirable at all. 
In the light of the above, in fact, “vulnerability” is not a fixed and 
“closed” category, but a malleable tool.

4.4. Three reading keys

In the legal field, the term “vulnerability” has three main functions: 
“vulnerability as a normative category”; “vulnerability as an onto-
logical and universal fact”; “vulnerability as a critical category”.

The first function (“vulnerability as a normative category”) re-
calls a “technical” use, coherent to the legislative sources and the ju-
risprudential interpretations set forth within the Italian legal order. 

82 Virgilio M., La vulnerabilità nelle fonti, cit., 163.
83 Diciotti E., La vulnerabilità nelle sentenze della Corte Europea del Diritti 

dell’Uomo, in Ars interpretandi, 2018, 2, 19-30.
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When the norm provides a list of vulnerable subjects, or defines 
a specific group as vulnerable84, this vulnerability is to be under-
stood as a reason for the extension or the restriction of specific pro-
tections, set by the legislator but “open” and evaluated, case by case, 
by the judge85. The latter has a burden of justification and must ap-
ply the normative criterion to the concrete circumstance.

For example, a “gender vulnerability” provided by a legislative 
source – like the above d.lgs. – should be evaluated by the Court. The 
norm is, therefore, gender-sensitive in case of a sufficient justification 
expressed by the judge, while it becomes gender-blind otherwise. 

The second function (“vulnerability as an ontological and uni-
versal fact”) is a kind of “litmus test” for those branches of the legal 
order that are directly linked to the mortality and fragility of hu-
man beings.

In Italy, the lack of harmonization, update and effectiveness con-
trol, with respect to the prohibition to discriminate, relative, e.g., to 
the norms referred to death and burial is well-known. The matter is 
still regulated by title VI of the Testo Unico delle leggi sanitarie, dated 
1934, and by a following Regolamento di Polizia Mortuaria (1990), 
even if the society has considerably changed over the years86.

This example shows that the “perspective turn” that brought 
to focus on the concrete elements situating the “subject of rights” 
beyond the contractualist myths (full autonomy, rationality and 

84 See Casadei T., Diritti umani e soggetti vulnerabili. Violazioni, trasformazioni, 
aporie, cit.

85 Chenal R., La definizione della nozione di vulnerabilità e la tutela dei diritti 
fondamentali, in Ars interpretandi, 2018, 2, 53. 

86 See, for example, the issue of the “digital death”: Ziccardi G., Il libro digitale 
dei morti: Memoria, lutto, eternità e oblio nell’era dei social network, Torino, UTET, 
2017. See also the studies by Sisto, in part. La morte si fa social: Immortalità, me-
moria e lutto nell’epoca della cultura digitale, Torino, Bollati Boringhieri, 2018. For 
further details, Vantin S., Vulnerabilità, morte e pietas. L’atto della sepoltura e le sue 
implicazioni giuridiche, in Stato e Chiese, 2019, 21, 57-69.
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independence) could bring to a further step: that of supporting 
and updating the norms relative to the vulnerability of the body, 
enhancing their relevance.

The third function (“vulnerability as a critical category”) induc-
es to consider vulnerability as a consequence of social and power 
relations, and, in particular, as an exposure to a potential discrim-
ination risk87. To this extent, the term has two further shades of 
meaning: it is both a mere tool for a risk analysis and a mean for a 
broader reflection on the risk causes. 

This third function denies the ontological dimension recog-
nized by the second function. But it can lead to an epistemic valida-
tion or foundation, aimed at the universality of rights where the risk 
(the potentiality) becomes a fact (a violation of a right). 

Vulnerability, in this sense, is still a temporary and contextual 
condition, depending on the legal order – not a fixed characteristic, 
attributable to subjects who are already and previously defined as 
vulnerable. In other words, there are no “vulnerable subjects” but 
“subjects that are made vulnerable”. In this way, however, the prac-
tical relevance of the “vulnerability paradigm” within the legal or-
ders appears to be considerably reduced.

5. Conclusive remarks

In this chapter, some reflections formulated by three feminist le-
gal scholars about subjectivity have been presented, with particular 
reference to three key-concepts as equality, care and vulnerability. 

87 For the reflections presented in this subparagraph, I am grateful to Prof. 
Dolores Morondo Taramundi, in particular for her conclusive remarks at the 
Congress “La vulnerabilità come metodo critico”, held at CIRSFID in Bologna, on 
17th January 2020. See also Morondo Taramundi D., ¿Un nuevo paradigma para la 
igualdad? La vulnerabilidad entre condición humana y situación de indefensión, in 
Cuadernos Electrónicos de Filosofía del Derecho, 2016, 34, 205-221.

Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of



Introduction to the First and the Second Sections

43

As stated above, Catharine MacKinnon analyzes gender rela-
tions considering the separation between oppressors and victims, 
dominion and subjugation – a distinction that influences “from 
within” even the legal systems, principles and norms. In particular, 
the same “mainstream” equality rule is incapable of supporting the 
needs of the oppressed and subverting those discriminations that 
depend on the hierarchical and sexual structure of social reality. 

This view leads to a “sexed” subject, defined by power dynamics 
that could be overcome only by means of the “reclaiming” power of 
the mass, thank to collective actions. 

Joan Tronto’s perspective denies, instead, sexuality as an intrin-
sic characteristic of the subject, promoting a de-feminization of 
care. The value of “sentiment”, and of the responsibility deriving 
from inter-dependant relationships, becomes the basis of a tru-
ly democratic and inclusive political theory, where the subject is 
“transparent” to his own and others’ needs, ethically re-defining 
what is “fair” and “just”.

Conversely, Butler’s proposal rejects every strictly “normative” 
result, focusing on the gap between the gender performance and its 
reiterated repetition. The drag, the fluidity and the abjection make 
alliances possible and realize mutual recognitions. The subject cre-
ates and re-creates himself in the intersection between body, per-
formative actions and relations. 

Each of these three perspectives – the “sexed” subject, the “sen-
timental” subject, the “relational” subject – repels the abstract neu-
trality of the “subject of rights”, conceived as a disembodied indi-
vidual, as provided by contractualism88. 

88 As explained by Carole Pateman, contractualism postulates patriarchy: 
Pateman C., The Sexual Contract, cit. See also Gianformaggio L., La soggettività 
politica delle donne: strategie contro, in Filosofia e critica del diritto, 1995, 155-173; 
the issue Soggettività politica delle donne. Donne-diritti-politica-potere, in Studi sulla 
questione criminale 2011, 3, edited by the Gruppo di lavoro interuniversitario sulla 
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These end points are not conclusive or unproblematic at all. If, 
however, on the one hand, law requires categories, taxonomies and 
distinctions, and, on the other, words shape thoughts, the discus-
sion on the concepts may be more fruitful than the attempt to per-
manently setting them forth.

Soggettività Politica Delle Donne; Morondo Taramundi D., Un caffè da Starbucks. 
Intersezionalità e disgregazione del soggetto nella sfida al diritto antidiscriminatorio, 
in Ragion pratica, 2011, 365-383; Giolo O., Re L. (a cura di), La soggettività politica 
delle donne. Proposte per un lessico critico, Roma, Aracne, 2014 (with contributions by 
Giolo O., Re L., Bernacchi E., Bernardini M.G., Casalini B., Guglielmi S., Morondo 
Taramundi D., Persano P., Rossetti S., Vida S.); Cavaliere A., L’invenzione del sog-
getto di diritto, in Diritti senza spazio, eds. Preterossi G., Solidoro L., Milano-Udine, 
Mimesis, 2019, 121-132; Rudan P., Donna. Storia e critica di un concetto polemico, 
Bologna, il Mulino, 2020.
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Reproductive Rights:  
Private or Public Emotions?  

The Case of Polish Citizens’ Abortion Bills
Julia Wesołowska

1. Introduction

Among many factors shaping legislation, emotion was not though 
to be one of them for a long time. Traditional conceptions decided-
ly put emphasis on the reflective and cognitive aspects of lawmak-
ing, leaving the affective factors out of the equation. The rationale 
of the shape of legal provisions was conceptualized not in terms 
of public emotions, but public reasons – an idea traceable to John 
Rawls. Public reason is a special class of justifications used to legiti-
mize the shape of laws – it is a point in the public debate where cit-
izens regardless of their backgrounds and beliefs are ready to come 
to agreement and recognize the authority of laws1. Another con-
ception used to explain rationality and legitimacy of legislature is 
the conception of rational lawmaker. This assumption governs con-
tinental reflection about law and manifests as a set of methodolog-
ical directives of, among others, legal interpretation. This process 
is to follow the assumption, that, plainly speaking “the answer is 
there” and that the legislator knew what they were doing, therefore 
one needs to interpret the law to uncover this inherently rational 
sense. What’s striking is that these constructs rely on underlying as-

1 Larmore C., Public Reason, in S.R. Freeman (ed.), The Cambridge Companion 
to Rawls, Cambridge, Cambridge University Press, 2003, 368-93.
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sumptions about the capabilities of legal actors to understand and 
govern the world around them using their rational faculties; that 
people are able to transgress their deeply held convictions in light 
of deliberation and logical arguments, and that a ‘lawmaker’s task is 
merely corrective by nature, since reality as such is clear, stable and 
well-organized’2.

But what in case when the lawmaker is not a rational, abstract 
construct, but rather groups of people with strongly polarized 
views, attempting to enact their solution? What if these actors 
are unable to work out a common bottom line, because they feel 
that any compromise on the matter is impossible, unreasonable or 
even offensive? Finally, what if the matter in question is not defi-
nitely or readily manageable, due to its sensitive nature? In such 
a case, the lawmakers cannot come to a public reason, as their 
debate necessarily must have a winner: the solution is likely to 
gravely dissatisfy the other part of society and risks being ineffec-
tive and disrespected law. The situation described above sounds 
like a perfect storm: as I will attempt to prove, it actually came to 
pass during the Polish abortion debates of 2016-2018. However, 
the objective of this work is not merely to describe what passed 
and how can it be conceptualized in terms of emotional lawmak-
ing, but also to search for possible angles and tools to address 
such a problem. Here, the Polish case may stand for a general im-
passe which is an inherent risk in emotional lawmaking. Only by 
understanding its causes and dynamics one can attempt to work 
out the remedies.

2 Popelier P., Five Paradoxes on Legal Certainty and the Lawmaker, in 
Legisprudence, 2008, 2,1, 47-66.
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2. Citizen lawmaking and emotion

To understand the broader trend and how the Polish case instan-
tiates it, one must first be familiar with its institutional frame-
work. In Poland, the legislative initiative is granted also to her 
people. The procedure is regulated by the Act of 24 June 1999 
on the implementation of a legislative initiative by citizens ( Jour-
nal of Laws of 2018, item 2120). In order to submit a bill to the 
Parliament, a legislative initiative committee consisting of at least 
15 persons shall be created. This committee has legal personality. 
When the committee collects the signatures of at least 100,000 
citizens with voting rights, the project of the bill has to be pro-
cessed by the Parliament. Some matters, like public finances and 
amendments to the constitution, are exempt from citizens’ legis-
lative initiative. In the present case, The diverse, polarized stand-
points and their translation into legal regulations defies the claim 
that citizens’ initiative amounts merely to “an expression of the 
will of the nation”3, as one Polish constitutionalist put it; such 
a neglect treatment could lead to a haste conclusion that Polish 
nation is indeed schizophrenic.

Citizens’ legal initiative is a relatively little explored topic in 
theory of law, which is surprising considering its analytic poten-
tial. It could be examined as a potential indicator of public moods 
and opinions, and used to evaluate how social norms interact 
with the legal ones. While citizens’ initiative is predominantly 
analyzed in terms of its political significance as an expression of 
direct democracy4, there is a lack of scholarship that would look 
into the process of legal postulates arising out of public moods 

3 Winczorek P., Komentarz do Konstytucji Rzeczypospolitej Polskiej z dnia 2 
kwietnia 1997 roku, Warszawa, Warszawa Liber, 2008, 24.

4 Rachwał M., Citizen’s Initiatives in Switzerland, in Przeglad Politologiczny, 
2014, 3, 33-43.
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and taking concrete shape in the form of proposed provisions. An 
investigation into how emotions become crystallized through the 
legal language and instruments must first reach, however, towards 
more general reflection of how affect interacts with law. There-
fore, a potential investigation should draw on Law & Emotions 
scholarship, which robustly addressed the topic of channeling 
emotions in law.

History of Law & Emotions movement reaches the end of 20th 
century, starting around the 1990s with the empirical studies about 
the emotions of judges and juries, as well as emotions in criminal 
proceedings and crimes of passion5. Stemming from realistic and 
psychological ways of thinking about law, the scholarship devel-
oped over the next 30 years and covering almost all aspects of in-
teraction of the legal and the emotional. Breaching both territorial 
and disciplinary boundaries, the scholars looked for interactions of 
emotions with criminal, civil and even constitutional law, as well 
as theories of law and psyche of various legal actors. The biggest 
change Law & Emotions brought was challenging the conviction 
that law is a purely rational enterprise, and emotions, if they ap-
pear, are just an insignificant and harmful part of it6. One part of 
it was to reevaluate the conception of emotions law had – to start 
perceiving them not as simple and primal impulses, but intentional 
and meaningful ways of perceiving the world7.

The ways in which law channels and expresses emotions are a 
big part of Law & Emotion scholarship. Scholars like Andras Sajó 
and Doni Gewirtzmann have attempted to show how emotions 

5 Maroney T.A., Law and Emotion: A Proposed Taxonomy of an Emerging 
Field. Law and Human Behavior, vol. 30, 2006, 119-142.

6 Bandes S., Blumenthal J., Emotion and the Law, in Annual Review of Law and 
Social Science, 2012, 8, 161-181.

7 Kahan D.M., Nussbaum M.C., Two Conceptions of Emotion in Criminal Law, 
in Columbia Law Review, 1996, 96, 2, 269-374.
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shape and influence constitutional law; Sajo believed that public 
sentiments and moral emotions not only shape, but enable con-
stitutions8, and Gewirtzmann examined emotional mechanisms 
codified in the American constitution9. Carol Sanger explores 
‘the complex relations between emotion and legislative law mak-
ing’10 – referring to the entanglement between the expectations 
towards law, the functions various groups task it with, and the 
influence of emotions on legitimacy and observance of legal pro-
visions. However, there is almost no literature focusing on how 
citizen-made law channels and expresses the collective emotions. 
This could be explained by the relative obscurity of this legal in-
stitution; additionally, in Poland where citizen’s legal initiative 
functions robustly, the Law & Emotions scholarship is in early 
stages of development.

Despite these obstacles, citizens’ projects of legal bills appear 
to be an important vehicle of opinions, postulates, and emotions. 
People tend to group around what they deem most important; 
Polish citizen lawmaking seems to express the Zeitgeist by dealing 
with current issues such as social security, local administration, 
or protection of the environment and the animals (including 
abolishing fur farms and hunting). Abortion resurfaced as a topic 
periodically until 2016, signifying the tension between conserv-
atists and liberals, but only in 2015 did the former gain enough 
sway to make the tightening on abortion law seem like a real pos-
sibility.

8 Sajó A., Emotions in Constitutional Design, in International Journal of 
Constitutional Law, 2010, 8, 3, 354-384.

9 Gewirtzman D., Our Founding Feelings: Emotion, Commitment, and 
Imagination in Constitutional Culture, in U. Rich. L. Rev., 2008, 43, 623.

10 Sanger C., Legislating with Affect: Emotion and Legislative Law Making, in 
Nomos, 2013, 53, 38-76.
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3. Polish citizens’ abortion bills: the background

To fully understand the dynamics behind the solidification of 
emotional postulates, one must first understand better the social 
context in which they are made. Since 1997, abortion in Poland is 
regulated by law as a result of a “compromise” worked out after the 
fall of previous regime by various stakeholders, including religious 
leaders. This compromise, codified in the Law of January 7, 1993, 
on the planning on family, as well as in the Criminal Code, states 
that termination of pregnancy is illegal and is punishable with im-
prisonment with the exemption of abortion performed by doctors 
in three cases: a) when the pregnancy is a result of a crime, such 
as rape; b) when the pregnancy seriously endangers the pregnant 
person’s health or life; 3) when it has been determined there is a se-
rious possibility of fetus having fatal deformities or sever, incurable 
disease. Terminating someone’s pregnancy outside of these three 
circumstances can result in punishment. No criminal responsibil-
ity is provided for a person that terminates their own pregnancy, 
however help or encouragement is also punishable.

In 2015, as a result of parliamentary elections, right-wing 
Law & Justice party came to power. Throughout the years before, 
abortion law resurfaced as a subject of discussion and proposed 
changes, however no decisive steps were made. This was about to 
change in the coming years, with Law and Justice having majority 
in Lower Chamber of Parliament shifted the balance of power. 
On September 23, 2016, two citizen-made bills came before the 
Parliament. Both concerned abortions, however they were po-
lar opposites of one another. The first one, proposed by a con-
servative Catholic think-tank “Ordo Iuris” and “Stop Abortion” 
Committee, purported to eliminate the first and third exception 
to the abortion ban (pregnancy resulting from a crime or fatal 
embryonic deformity), and replace the second one (danger to the 
health or life and mother) with exemption of criminal respon-
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sibility only in case of ‘direct danger to the mother’s life’. It also 
increased the punishment for abortion up to 5 years in prison, 
also for the pregnant person. The second bill project was a polar 
opposite of the first: coming from the “Let’s Save Women” Com-
mittee, it legalized terminating pregnancy without reason up to 
the 12th week of pregnancy, and after that: in the three exemp-
tions referred to before. It also introduced provisions that pro-
tect pregnant workers and students, as well as sexual education 
in schools. The first project garnered about 450,000 signatures, 
while the second one – 215,000.

On September 23, 2016, the Parliament rejected the second 
project and sent the ‘Stop Abortion’’s project to the committees 
for processing. This sparked outrage. The politicians and activists 
from the left side of Polish political sphere denounced the project 
and called for grassroots response. On September 25, first marches 
under the #blackprotest theme began: hundreds of thousands of 
black-clad people with umbrellas left their homes and workplaces 
to march the streets and camp in front of the Parliament Seat. The 
protests were not only a country-wide phenomenon, they resonat-
ed in the international community. The ‘Stop Abortion’’s project 
was neither adapted nor refuted; it remained in the Parliament 
‘freezer’, which means that it remains in Parliament committees. 
Since 2015, there have been some attempts to vote on it again, 
mostly in the moments of political agitation – one such moment 
occurred during the COVID-19 lockdown of Spring 2020.

4. How legal postulates express emotional attitudes?

4.1. The “Stop Abortion” citizens’ bill

The legal justification of the project puts down its aim as “the res-
toration of full human rights, especially the right to live, to those 
weakest, who cannot defend themselves [but] […] are discriminat-
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ed against before birth”11. The moment of conception is put down 
as the joining of male and female reproductive cells. The justifica-
tion admits that the semantic change purports to ‘stop dehuman-
ization of unborn child’, who is to be treated as a patient in the 
meaning used by medical law. Referring to the fetus as a child al-
lows the authors of the project to engage in the justification based 
on international acts protecting the rights of children, such as the 
Convention on the rights of children.

The project described the support for the proposed changes to 
legislation as ‘morally unambiguous’. It eliminates the provision 
that when health, not only life of the mother is at risk, termination 
of pregnancy is possible. The justification of the project says that 
‘there is no symmetry between the right of the unborn child to live 
and health of the mother’; according to the authors, the latter legal 
interests is undoubtedly lesser, so sacrificing it for the former one 
is the legal thing to do. The project states, that in the current legal 
state, the legislator ‘protects life or health of the mother at the cost 
of the child’. It also says that the abortion may be permitted only 
when performing it would be the only possible way to save the life 
of the mother. The bill outlaws abortion in case of big probability 
of severe and irreversible damage to the fetus or incurable disease 
endangering its life. It justifies it by the «constitutional warranties 
against discrimination of any kind», especially in case of disability 
or disease, as well as the impossibility of differentiation between 
different people. It also refers to the «growing awareness of bloody 
and brutal truth about shamefully hidden abortion techniques» as 
the rationale. 

The abortion of pregnancy resulting from a crime – this in-
stance refers primarily to cases of pregnancies resulting from rape, 

11 http ://orka . se jm.go v.pl/Druki8ka .ns f/0/CDB8B631C2EFE830 
C1258014002A4E47/%24File/784.pdf.

Q
ue

st
o 

E
-b

oo
k 

ap
pa

rt
ie

ne
 a

 E
LE

T
T

R
A

.S
T

R
A

D
E

LL
A

 G
M

A
IL

.C
O

M
 2

01
23

01
1-

12
14

-0
24

8-
23

93
-q

pr
fb

ka
by

5o
f



Reproductive Rights: Private or Public Emotions?

55

sexual contact with minors under the age of 15, and incest. In case 
of rape, the law finally refers to the «legal interest of a women to 
decide about having children», which was the rationale of the 
original bill. However, the creators believe that this legal interest 
has only a positive, and not a negative aspect, that is there is no 
right “not to bear a child” when the conception already occurred, 
even as a result of rape. It also adds that the current permission to 
terminate pregnancy resulting from rape «wounds the mother 
deeper, adding to the trauma of crime the suffering resulting from 
post-abortive syndrome». The project raises punishment for those 
who provided, e.g. medications used for pharmaceutical abortion, 
referring to this as «helping or encouraging the mother to commit 
pre-natal filicide». The long term social rationale is described as 
«long-term increase in social sensitivity, humanitarian stances, and 
demographic growth». The project increases the punishment for 
anyone, including mother, who performs an abortion, however it 
exempts the possible responsibility of unintentional causing harm 
to unborn child – the reason for that is that «the suffering of a 
mother who caused the death of a child unwittingly is enough pun-
ishment in that case»12. 

The first thing that must be noticed when approaching the “Stop 
Abortion” project is how emotion-laden it is: not only the crea-
tor’s feelings of moral outrage and their conceptions of duty and 
guilt make its way into the legal provisions, but also the application 
of the envisioned law is certain to provoke emotional outcomes, 
mainly negative ones, such as sadness and shame. This is in line 
with what Carol Sanger wrote about: she claimed that cultivating, 
or provoking emotions, somehow became accepted as the outcome 
or end of legislative decision making. She examines one legislature 
which was supposed to make people, especially women, feel worse 

12 Ibid.
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(law demands that a woman performs a prenatal abortion ultra-
sound) and better (The ‘Missing Angels act’) as she elaborates on 
the concerns, dangers and mechanisms that these and other usages 
of emotions by legislation entail. 

In case of the “Stop Abortion” project, the emotions that are 
being manipulated, are most dominantly empathy, anger, guilt, 
disgust and shame. The transformations of semantics that are pro-
posed alter not only legal terms describing the people involved, 
but also renegotiate their moral positions: the bill proposes the 
definition of a human child as a human life from the moment of 
conception. Therefore, in all places where the old law referred to 
“termination of pregnancy”, it now would refer to the ‘death of an 
unborn child’, who was granted rights. What is more, the bill refers 
at all times to the pregnant person as a mother, rather than a “preg-
nant woman” or a “pregnant person”. This not only evokes feelings 
of empathy for the child, but on the flipside, certain feelings for the 
mother – the feelings of what is fit for a mother, even a prospec-
tive one, to do. The fragility of the unborn child evokes empathy; 
the possible “filicide” committed by its mother evokes wrath. The 
decisive moral condemnation of abortion even in cases of danger 
to life, crime or fetal defects enforces what is proper; it does so by 
demanding sacrifice. It is worth noting that there is very little space 
for the pregnant person’s feelings to count: whenever the mental 
state of the pregnant women come up, it is often connected to “re-
gret”. Abortion is a trauma and a crime at the same time, making 
the “mother” both the reprehensible offender and the helpless vic-
tim; the ban on abortion is a relief; support for this ban is a matter 
of empathy. The project described the support for the proposed 
changes to legislation as “morally unambiguous”. This involves the 
emotional mechanism of repulsion and shame, applied to the MPs: 
whoever does not support the project, is a compassionless monster, 
and whoever supports it, is morally pure. The project assumes the 

Q
ue

st
o 

E
-b

oo
k 

ap
pa

rt
ie

ne
 a

 E
LE

T
T

R
A

.S
T

R
A

D
E

LL
A

 G
M

A
IL

.C
O

M
 2

01
23

01
1-

12
14

-0
24

8-
23

93
-q

pr
fb

ka
by

5o
f



Reproductive Rights: Private or Public Emotions?

57

unequivocal sharing of moral settlements; it does not even consider 
the alternative. The propriety, however, apparently is not common 
sense – as it has to, at least at the beginning, be enforced not only 
by “feeling rules” but also by hard law. 

4.2. The “Let’s save women” citizens’ bill

The project was titled “Civic bill – on women’s rights and con-
scious parenthood”13. As it states, its purpose is to recognize «the 
right of everyone to decide responsibly about having children, the 
right to access information, education, including age-appropriate 
sex education, counseling and measures to exercise this right, in-
cluding contraceptives, as well as prenatal examinations and servic-
es, and termination of pregnancy». This stems from «recognizing 
the dignity and integral right of a person to decide on their fertil-
ity». It states that «everyone has the right to self-determination 
in the field of reproduction in conditions enabling an informed 
decision on parenthood» and that «everyone has the right to in-
formation, education, counseling and measures to exercise the right 
to informed parenthood». 

Regarding concrete provisions about abortion, the project states 
that «a woman has the right to terminate pregnancy until the end 
of the 12th week of her duration» and «after the 12th week of 
her duration if: 1) pregnancy is a threat to the life or health of the 
pregnant woman; 2) there is a likelihood of severe and irreversi-
ble impairment of the fetus or an incurable disease threatening its 
life; 3) pregnancy is a consequence of a prohibited act». What is 
stressed in a separate paragraph is that ‘in the [first] case decision 
to continue or terminate pregnancy is made by a woman alone’, and 
in the second case, after receiving medical information. The need 

13 http://orka.sejm.gov.pl/Druki8ka.nsf/0/3C2A10A649B1C39EC12 
580290048DCD3/%24File/830.pdf.
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for the change of legal regulation of abortion is formulated in the 
justification for the project: its authors evoke the opinions of in-
ternational human rights committees, in which the latter state that 
‘women who were refused access to abortion citing the so-called 
conscience clause, risk their health by undergoing abortion in dan-
gerous conditions, and this situation is a violation of their human 
rights, including the right to protection against torture, inhuman, 
cruel and degrading treatment’.

There is also a significant difference in the motivation of the 
project and the aims that it is supposed to fulfill: in the word of the 
authors, ‘the implementation of the new law will bring measurable 
social benefits and will significantly improve the situation of wom-
en and men. In the opinion of the project promoters, the Act will 
ensure, above all, the protection of reproductive health and ensure 
full implementation of reproductive rights, in accordance with the 
standards contained in the provisions of international treaties for 
the protection of human rights. The Act will contribute to curbing 
the gross injustice that is the inability of women to decide about 
their own lives. It will ensure their implementation of constitution-
al rights, including the right to dignity, the right to privacy and 
to decide about your personal life, the right to health protection. 
The Act restores women’s dignity and stops their objectification, 
abolishes the existing law that undermines the woman’s ability to 
assess the situation independently and deprives her of the right to 
decide in such an important matter as continuing pregnancy and 
childbirth. Moreover, the adoption of this law will restore citizens’ 
respect for the law, as the provisions of the currently binding Act of 
1993 are being repeatedly violated’. 

What is most striking in the justification of the “Let’s Save 
Women” project is the kind of language which it uses to talk about 
abortion. To justify the proposed changes, it uses abstract discourse 
of rights, employing high-level concepts such as dignity, equality, Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of
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and the right to make decision about one’s own life and body. This 
level of discourse, while it embodies emotions in legal rights, it does 
so implicitly. In a way, this decreases the rhetorical power of the 
project: words like “child”, “murder” and “mother” evoke instanta-
neous emotional reactions, while “the right to self-determination” 
does not. 

While the text refers to emotions, it concentrates the empathy 
not on the unborn child, but on the pregnant person – both in 
the part that aims to ameliorate pregnancy care, and in the part 
providing for abortion. The focus is to empathize with the suffer-
ing of women who go through “cruel, inhumane” treatment due to 
the current law, and the trust and freedom bestowed upon them 
is nonexistent. Additionally, it concerns the feelings for the law 
itself – attracting attention to the constant failure to observe cur-
rent regulations by women travelling abroad to obtain an abortion. 
Overall, the project is much more abstract and sparse in emotional 
invocations on the surface; it operates on high-level concept, but 
they are lined with a feeling of deep empathy and respect for the 
pregnant person. 

5. A possible line of interpretation: the empathy gap 

Hannah Robert wrote about the bill that came before the New 
South Wales Parliament, attempting to late-term fetuses as griev-
ous bodily harm to the fetus itself rather than to the mother, as it 
is of now. This entailed extending a limited legal personhood to 
the fetus. Robert argues that this is likely to result in the «erosion 
of bodily autonomy for pregnant women»14, at the same time ac-
knowledging the tragic complexity of losing a late-term pregnan-
cy and supplying the perspective of a grieving mother to law. The 

14 Robert H., The Bereavement Gap: Grief, Human Dignity and Legal 
Personhood in the Debate Over Zoe’s Law, in JL & MED., 2014, 22, 319-326.
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titular “bereavement gap” refers to the disparity between the ex-
periences of parents that lost their child and the blindness of law 
towards it. 

I argue that in this case the proposed law stopping complete 
abortion could be analyzed in terms of the empathy gap. One side 
of the argument is effectively unable to understand the other; this 
comes not from the diversity of religious and social backgrounds of 
each side, but also from the different emotional outlook on the act 
of abortion itself. To the proponents of “Stop Abortion” project, 
termination of pregnancy is an inherently destructive and morally 
reprehensible act; feelings of disgust and anger abound, taking the 
place of compassion and understanding. Empathy however comes 
more from lived-through experience (in line with embodied cog-
nition theories), rather than abstract legal debates. An interesting 
input comes from the world of art: one Polish artists created a vir-
tual reality where one can enter to experience the feelings accom-
panying carrying an unwanted pregnancy, based on true accounts 
of women who underwent the procedure15. Joanna-Aśka Popińska, 
the author of the VR project “The Choice” says: 

This project was born from the desire to help women living in a society in which 
abortion is still stigmatized. I remember very well the sorrow, sadness and sense 
of injustice that I felt in October 2016, especially on the day of the “black pro-
test”. […]. I decided to create a film that would show viewers the human aspect 
of abortion, real faces, real stories instead of the data and numbers we got used 
to. Dry facts, lack of specific people and stories do not help in understanding, 
but they favor die-hard opponents of abortion in formulating condemning judg-
ments or opinions”. […] My heroines are different. For some, making a decision 
to terminate a pregnancy was difficult, associated with strong emotions and a 
huge amount of time spent thinking about whether it would be the right solu-
tion. Others needed only a few minutes because they knew that in their situation 
it was the only possible way. People who have undergone an abortion often face 

15 https://www.wysokieobcasy.pl/wysokie-obcasy/7,163229,23641314,the-choice-
zaloz-okulary-vr-i-zobacz-jak-to-jest-byc-w-niechcianej.html.
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criticism, sometimes even exclusion. Through my film, I would like to enable 
people to enter a specific situation and learn about the history of a particular 
person. I know that the best way to get rid of the stereotype is to confront the 
person who follows it with the stereotyped person. I hope that “The Choice” will 
act as a bridge between people16.

It may come as a disillusionment that empathy does not always 
come naturally: indeed, as neuroscience studies suggest: «the intu-
itive sharing of others’ emotional and motivational states is limited 
to those we like» and that «empathy may be restricted to close 
others and, without active effort, may not extend to outgroups, 
potentially making them likely targets for prejudice and discrim-
ination»17. It seems that without a serious effort to bridge this 
empathy gap, Polish law cannot solve its problem with abortion. 
The debate is set in emotional terms and will not be solved with 
logic and arguments, but by treating emotion seriously. I argue that 
in light of the examples analyzed above, particularly suitable solu-
tions is to take into account the affective component, by addressing 
emotional concerns from each side and trying to promote positive 
emotions, like compassion and respect, instead of allowing negative 
feelings of shame, anger, and guilt, tinge the debate on abortion 
and migrate to law. However, rather that through hard law, such 
improvements could be made with “softer” means of social norms 
and policies.

16 Ibid.
17 Gutsell J.N., Inzlicht M., Intergroup Differences in the Sharing of Emotive 

States: Neural Evidence of an Empathy Gap, in Social Cognitive and Affective 
Neuroscience, 2012, 7, 5, 596-603. 

Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of



Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of



63

Families, Maternity and Reproduction: 
a Queer Perspective of Italian Law 

in the Light of ECHR Court 
Diletta Giunchedi

Critique doesn’t have to be the premise of a deduction which concludes: 
this then is what needs to be done. 
It should be an instrument for those who fight, 
those who resist and refuse what is […] It is a challenge to what is.

(Michel Foucault)

1. The paper aims to analyse the traditional and heterosexual con-
cept of family, challenged by three main elements: sexual orienta-
tion, gender identity and reproductive capacities, in the light of the 
“mute dialogue” between the ECHR and Italian Courts.

It has been noticed that in the European legal tradition the 
notion and the understanding of marriage and parenthood have 
remained undisturbed for ages, in force of a deeply rooted inter-
connection between family, meant as natural society – as defined 
for example in the Italian Constitution –, and filiation as a con-
sequence of sexual intercourse between a man and woman. This 
assumption has promoted the idea that diversity of biological sex of 
parents and the biological tie between parents and children is the 
undeniable fundament of family.

The hetero-normative family paradigm is now radically altered 
and challenged by heteronomous causes: just to mention a few of 
them, the dissolution of the marriage, which provides the possibil-
ity for each person to have more than one “family” during a whole 
life time, the new legal structures of families, the evolution of scien-
tific reproductive treatments. 
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The familial scenario is also affected by the phenomenon of free 
circulation of people and legal status, which challenges the capacity 
of national legal systems to recognise and to deal with unknown and 
extraneous relationships, formed in accordance with foreign law.

Moreover, the developments in reproductive medicine (human 
fertilization as well as surrogacy) changed the way of thinking about 
the reproduction process, the way to become parents as well as to be 
parents. It has been noticed that the principal consequence is that the 
heterosexual intercourse is replaced by medical interventions which 
provoke a “disjuncture” between the sexual act and reproduction.

In this perspective, legal concepts of parenthood is now radical-
ly altered. Many laws regarding parenthood have been found to be 
inconsistent with the values arising from the much more frequent 
reproductive habits and mainly the definition of mother.

In the light of these changes, it is necessary to redefine an “un-
taught” concept of mother, since the intimate connection between 
the mother and her child through the gestational period is some-
thing connected with “nature” and has never before needed to be 
clarified or even defined. 

2. Starting from the historic and social meaning of mother, which 
has become part of the legal tradition, the analysis considers how 
the reproductive treatments and the new family forms have affect-
ed the concept of mother. 

The aim is to show that motherhood is not a natural concept, 
in order to prove that motherhood is a contingent structure and 
definition which should embrace a new idea of mother dividing ‘to 
be a mother’, related with a biological link, from ‘mothering’, which 
involves the sphere of intention and the social context.

It has always been uncertain who is the father of the child, how-
ever it has always been certain who the mother is: the reconstruction 
of ancient communities has shown that perhaps, for this reason, the 
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maternal line prevailed over the male line, not simply for certain-
ty of lineage, but for inheritance or other property related matter. 
Bachofen defined the concept of “mother right”, which values the 
strength of the blood tie with the mother and her gens. Nonetheless, 
according to Engels, the combination of family, male1 labour and 
private property were the causes of a crisis for the matriarchal system 
and the female order of inheritance: «the matriarchal laws of inher-
itance were thereby overthrown, and the male line of descent and 
the paternal law of inheritance were substituted for them».

In the eyes2 of the European tradition, motherhood, meant as a 
legal status, follows tradition: the mother is the woman who gives 
birth to the child. The same rule has been taken by the Italian regu-
lation which states «la madre è colei che partorisce» (sub art. 263. 
3 civil code). 

The gestational tie exists regardless of the intention of the wom-
an to be the mother and this is legally represented by the fact that 
motherhood cannot be declaimed, for example in England and 
Wales, where legal motherhood can be dismissed only by courts, by 
means of an adoption order or a parental order. Conversely, in oth-
er European countries such as Italy or France, the woman who gives 
birth has the right to not be named in the birth certificate and her 
anonymity is protected by the law, unless she decides otherwise3. 

Regarding the disclaiming of motherhood, the possibility given 
to the woman to freely decide to not be mentioned as the mother 
gives her the freedom of self-determination, as an expression of the 
identity right. A woman must have the right to decide if she wants to 
be or not to be a mother from the legal perspective, despite her repro-

1 Bachofen J.J., Das Mutterrecht, 1861, in translation, Myth, Religion, and Mother 
Right: Selected Writings of J.J. Bachofen, Princeton University Press, 1992, 67 ss.

2 Engels F., The Origin of the Family, Private Property and the State, first edition 
1884, in translation Lawrence & Wishart, 1985, 71-72.

3 Italian Court of Cass., n. 6963/2018, in Dejure.

Q
ue

st
o 

E
-b

oo
k 

ap
pa

rti
en

e 
a 

E
LE

TT
R

A
.S

TR
A

D
E

LL
A

 G
M

A
IL

.C
O

M
 2

01
23

01
1-

12
14

-0
24

8-
23

93
-q

pr
fb

ka
by

5o
f



Diletta Giunchedi

66

ductive capacities and the legal automatism. Providing this opportu-
nity in the law can be seen as an opportunity to avoid a much more 
difficult choice as abortion. The ECHR upheld the legitimacy of the 
French normative about the right to give birth anonymously even if 
the case was about balance between right to access to know origins 
and interest of the birthgiver to remain anonymous in order to pro-
tect her health of by giving birth in appropriate medical conditions.

However, the gestational relationship seems to maintain a cru-
cial relevance. For instance, even if the child is the result of the plac-
ing in her of an embryo or the sperm and eggs of someone else, the 
gestational woman is the legal mother. This may mean that regard-
less of a genetic link between the child and the gestational woman, 
the woman who gives birth is treated as the mother of the child and 
no other woman is to be treated as such (s. 33 (1) HFEA 2008). 
The accuracy of this norm can be easily challenged at least in two 
cases: surrogate mothers and intentional mothers, which represent 
the extreme opposite, situated very far from the traditional defini-
tion. The first one is, in fact, a woman who gives birth but without 
the intention of doing mother. In contrast, in the second case, the 
woman does not give birth however, she has the intention to act in 
this way and she deserves being treated as such.

3. Gestation seemed as a straightforward means to determine 
motherhood until scientific and technological advantages created 
a distinction between gestational and genetic relationships. These 
treatments, along with new normative family forms, changed the 
perspectives and imposed a rethinking of the natural and social 
function of the woman, as human being with reproductive capac-
ities. Also, these conditions generated several other intricate ques-
tions: should legal motherhood be attached to a genetic link, rather 
than a gestational one? And what importance should social or psy-
chological relations play in determining motherhood? 
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It might be assumed that, as a matter of law, maternity is a matter 
of biology, understood as gestational connection, but this assumption 
is not satisfactory and inclusive of all the situations which are allowed 
by current law. Additionally, the question of what “biology” means 
and what weight is accorded to biological parenthood may be chal-
lenged. Such challenges do not arise only per se, but even in disputes 
involving orders for the child, in which courts have to decide who the 
parents are. Indeed, the development of assisted reproductive proce-
dures makes it possible to distinguish and fragment the idea of genetic 
mother (which can be further divided) and biologic mother. 

In the eyes of Italian law, where surrogacy is forbidden and 
severely punished (from 2 months to 2 years of prison plus fine), 
motherhood is gained by birth even in case of human fertilization. 
The law n. 40/2004, regarding the discipline of human fertilisa-
tion, uses a different legislative technique to qualify the concept of 
mother and father. There is not any definition of mother and father, 
but the law is also concerned with parenthood and the woman and 
the man who consented to the reproductive treatment are the par-
ents of the child and they can dismiss their parenthood (art. 8), un-
til the time the embryo has been fertilised (art. 6.3 l. n. 40/2004). 

The English and Italian laws equate motherhood with gestation 
and neither a genetic relationship nor a social relationship between the 
mother and the child is necessary to recognize legal motherhood. Fur-
thermore, it means that the pregnancy is the only way a woman can be-
come and, also, be called “mother”. The Latin brocardo “mater semper 
certa est” suggests also that the mother should be only one and, most of 
all, in the heteronormative frame, she is heterosexual: she is someone 
who has accepted the consequences of heterosexual intercourse and 
thereby enforces the traditional heterosexual family structure.

This definition of motherhood sits uneasily within a plurality of 
families, and, overall, with lesbian parenthood or with the surroga-
cy arrangements.
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This legal definition of mother is strictly related, as mentioned 
above, to a “natural” concept and a gender-oriented perspective, 
which, in a certain way, is enhanced by the third wave feminism, 
which identifies the maternity as the fulfilment of woman person-
al desire. The Manifest of the third wave indicates a sorority be-
tween mothers as the basis of the activism4. The merit of the third 
wave is to promote and evaluate the social and political meaning of 
woman’s reproductive capacities, but at the same time it discards 
the disadvantages and subordination rule that role engenders. Yet, 
Adrienne Rich, in a profound and interesting analysis of the moth-
erhood as “institution”, writes of the ambivalence of the maternity, 
viewed as the «most fundamental and bewildering of the all con-
tradictions»: maternity is both empowering and oppressive; the 
power to bear a child is at the same time subordination.

Motherhood, especially if achieved by way of assisted reproduc-
tion, is characterized by a real will and a real choice, that enhances 
the strength of the intention to became a mother or to be treat-
ed like a mother, to be empowered and to fulfilled the meaning of 
the autonomy of choices and freedom. In accordance with these 
considerations, the fragmenting process, which involved the father-
hood in the last decades, can be easily applied to motherhood, dis-
tinguishing maternity, motherhood, and mothering. 

Assisted reproductive treatment demonstrates the separation of 
intercourse from procreation and reproductive activity, and inten-
tion from biology and it makes clear how the naturalness of hetero-
sexuality, marriage, and nuclear family is socially constructed.

Italian law has provided a statute of artificial reproduction treat-
ments and same sex civil partnership, and was pushed to do so by 
ECHR sanctions, and even though the Courts and scholar litera-

4 Baumgardner J., Richards A., Manifesta: Young Women, Feminism and The 
Future, New York, Farrar Straus and Giroux, 2001.
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ture have begun to challenge the dogmatic concept of family based 
on a heterosexual and traditional model, same sex parenthood is-
sue, and the blood tie prevalence are far from being solved.

Even if the reproductive treatment makes possible the sepa-
ration of maternity from motherhood, nevertheless the current 
statute does not offer other options: the woman who gives birth 
is the mother and she is framed within a heterosexual paradigm5, 
implying coordination problems for lesbian couples, which decide 
to realise a parental project. 

4. Even if this specific situation can be consistent, it is based on a 
natural fact which has become a construction of legal tradition, but 
the naturalness is not enough to justify the various parental rela-
tionship which can involve female parents. 

As Harrison said «a biologically predetermined approach to 
parental rights fits neatly into a framework where parental rights 
are exclusive and indivisible – not to be broken down, rearranged, 
or shared out with “strangers” to the biological connection»6. The 
first assumption is that, like fatherhood7, the unitary concept of 
motherhood is divisible and birth criteria are no more satisfactory 
to attribute the status of mother. 

It is necessary to assume that mothering is composed by mother, 
maternity and motherhood and, however, that parental responsibil-
ity is not automatically related to parentage. Biologic and genetic re-
lationship between child and parents can only be an initial threshold 

5 In argument, Wallbank J., Channelling the Messiness of Diverse Family Lives: 
Resisting the Calls to Order and De-Centering the Hetero-Normative Family, in 
Journal of Social Welfare & Family Law, 2010, 32, 4, 353 ss. 

6 Harrison K., Fresh or Frozen, Lesbian Mothers, Sperm donors, and Limited 
Fathers, in Mothers in Law. Feminist Theory and the Legal Regulation of Motherhood, 
edited by M.A. Fineman, I. Karpin, New York, Columbia University Press, 1995, 194.

7 About fragmentation of fatherhood: Collier R., Sheldon S., Fragmenting 
Fatherhood: A Socio-Legal Study, London, Hart Publishing, 2008. 
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to respond at the question who is the mother and also it cannot be 
assumed the existence of a presumption of the prevalence of it. 

If it is assumed that mothering is a combination of genetic tie, 
biological/gestational link and intention of doing mother, the sec-
ond assumption is that exists a sort of “modularly structure” and a 
variety of combination of these autonomy elements – genetic, ges-
tational and social –, which can be adapted to the situation in con-
sideration of the effective welfare of the child, without any restric-
tion by the law or by the language. The legal concept and definition 
of parent «need to be broadened to cover the variety of parental 
situations»8. In other words: pars destruens and pars construens, de-
stroy or dissemble and then built again.

5. Excluding the cases in which conception is the result of hetero-
sexual intercourse and taking into consideration only artificial re-
productions and surrogate agreements, it might be found which 
new criteria can be used to confer motherhood. The case law and 
the statutes seem to prefer specific and narrow definitions in order 
to avoid any radical changing of the term parent. Some scholars 
proposed some alternative criteria and different perspectives, on 
which might be based tried to re-build the concept of parenthood.

Therese Callius proposed a «de-legalising parentage and priv-
ileging parenthood»: her elaboration basis a new model, making a 
clear distinction between parentage, confined to the biological link 
between the progenitors and their offspring, without creating any au-
tomatic legal status, and parenthood, constituting a legally recognised 
relationship formed from the intention “to parent”. In simple words, 
the mere existence of a biological link alone should not necessarily en-
gender legal consequences, unless the absence of any other manifesta-

8 Harrison K., Fresh or Frozen, Lesbian Mothers, Sperm donors, and Limited 
Fathers, in Mothers in Law. Feminist Theory and the Legal Regulation of Motherhood, 
cit., 194.
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tion of parental intention, case in which biology will provide a default 
link to identifying a parent responsible for a child, as intention would 
be presumed to flow from the voluntary act of intercourse which led 
to the birth of the child9. Even if the intentions of this elaboration 
might be agreeable in terms of development and valuation of the 
intentional element, it can be deeply sharable in consideration that 
proposed substitution of the biological element with the intention 
of being parent seems to be only apparent. The gestational mother is 
going to be bonded to the child despite her true will to be a mother, 
especially in such cases when she doesn’t want to. The vantages of the 
proposed structure have to be seen in only one field of application: 
reproductive treatments with known donor’s sperm, allowing the le-
gal attribution of parenthood to more than two individuals who may 
all be carrying out a parental role with or without the biological link. 

Polikoff proposes a definition based on a «functional par-
enting»10, which implies removing the definitional obstacle 
which enforces the biological link and faces the non-biolog-
ical parents in front of the law. The elaboration seems to rep-
resent a combination of conserving the status quo, balancing 
with the best interest of the child. She argued that if the courts 
are to serve the best interests of the children in lesbian-moth-
er families, they must be more flexible. Courts must rede-
fine parenthood; use some version of equitable parenthood11,  

9 Callus T., A New Parenthood Paradigm for Twenty-First Century Family Law 
in England and Wales, in Legal Studies, 2012, 32, 3, 359-360.

10 Polikoff N., This Child Does Have Two Mothers: Redefining Parenthood to 
Meet the Needs of Children in Lesbian-Mother and Other Nontraditional Families, in 
Georgetown Legal Journal, 1990, 78, 537.

11 Polikoff N., ibid., 483. “Equitable parent” can be considered as a “natural par-
ent” if it exists: a) mutually acknowledge a relationship as father and child (and even 
if the mother cooperated in the development of such a relationship); b) the husband 
desires to have the rights afforded to a parent; c) he is willing to take on the responsi-
bility of paying child support. [160 Mich. App. 601, 408 N.W. 2d 516 (1987)].

Q
ue

st
o 

E-
bo

ok
 a

pp
ar

tie
ne

 a
 E

LE
TT

R
A.

ST
R

AD
EL

LA
 G

M
AI

L.
C

O
M

 2
01

23
01

1-
12

14
-0

24
8-

23
93

-q
pr

fb
ka

by
5o

f



Diletta Giunchedi

72

equitable estoppel12, or in loco parentis13; or reinterpret third party 
status to recognize the parental rights of the legally unrecognized 
mother. In these considerations, the aim of the law should be ad-
dressed to preserve the need of the child to stability of parental 
relationship, which risks to be sacrificed by an homogeneity ap-
proach, which tries to preserve the traditional family structure. The 
advantages of a definition of parenthood based on a de facto situ-
ation is to promote and preserve the interest of a child to stability 
and of parental relationship14. 

12 Polikoff N., ibid., 486; definition of “child-parent relationship” in Oregon: 
«a relationship that exists or did exist, in whole or in part, within the six months 
preceding the filing of an action under this section, and in which relationship a 
person having physical custody of a child or residing in the same household as the 
child supplied, or otherwise made available to the child, food, clothing, shelter and 
incidental necessaries and provided the child with necessary care, education and 
discipline, and which relationship continued on a day-to-day basis, through interac-
tion, companionship, interplay and mutuality, that fulfilled the child’s psychological 
needs for a parent as well as the child’s physical needs». 

13 Polikoff N., ibid., 489: hybrid approach between previous theories, elabo-
rated by Legal scholar Katharine Bartlett, which has developed a test that redefines 
parenthood into a nonexclusive status and permits awards of custody and visitation 
based upon the child’s best interests. three criteria for identifying a psychological 
parent: (1) «physical custody of the child for at least six months»; (2) “mutuality” 
- the adult’s motivation is «genuine care and concern for the child» and «the child 
perceives the adult’s; role to be that of [a] parent»; and (3) «the relationship with 
the child began with the consent of the child’s legal parent or under court order». 
See also, Bartlett K., Rethinking Parenthood as an Exclusive Status: The Need for 
Legal Alternatives When the Promise of the Nuclear Family Has Failed, in Virginia 
Law Review, 1984, 879, in part. 944 ss. 

14 Polikoff N., ibid., 573. «Many children live in families that do not conform 
to the one mother/one father model. The law’s unwillingness to recognize and pre-
serve parent-child relationships in no traditional families sacrifices the best interests 
of children in those families. Rather than emphasizing the children’s interests in the 
continuity and stability of their parental relationships, current definitions of parent-
hood emphasize the state’s interest in preserving the fiction of family homogeneity. 
Thus, courts should redefine parenthood to include anyone in a functional parental 
relationship that a legally recognized parent created with the intent that an addition-
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Harrison promoted a proposal through which it could give to 
any parent the power to control their own reproductive capacities, 
by giving them the freedom to draw up contracts setting their in-
tentions. In this way, the negotiation and the intention could be the 
field through which the homosexual couple should cross to a less 
regulated legal context15. The political choice to allow parents to 
negotiate the duties arising from the birth of a “common” child in 
a lesbian familial context implies that even the fertilization agree-
ment with the donor should be regulated by the same discipline. 
The differences are: fertilization agreement excludes a parental fig-
ure, as the unknown donor which will be treated as father neither 
as a sibling; but if he is known and he wants to have a significant 
rule in the child’s life, the agreement should discipline the distribu-
tion of the duties and the definition of the rules, which implies a 
severe balance inside of the lesbian couple. An intermediate regula-
tion is reserved to the surrogate mother, who should not have any 
rule in the child life, unless in force of the enforceable agreement.

The parallelism does not seem to take into consideration the sig-
nificant distinction between a donation of sperm and a 9 months’ 
gestation contribution. The fear is the “reification” of the child and 
the presupposition that the parents have the “ownership” of the 
child. This matter is pointless, maybe is not well allocated: the par-
ents do not decide upon the property of the child but the organiza-
tion of their duties. However, the right exemplum is the adoption 
order, which affects deeply the child relationships in consideration 
of the fact that exclude and eliminate a parental figure and built up 
another.

al parent-child relationship exists. Protection of functional parental relationships 
serves children’s needs for continuity and stability. Limiting the protection to those 
relationships that a legally recognized parent intended serves the rights of parents to 
autonomy in structuring their families».

15 Harrison K., op. cit., 195.
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Another criterion which must be taken in consideration in or-
der to confer the status of parent is the paramount consideration 
of child’s best interest, which can be used as a tool to be granted 
parenthood when it became the object of official controversy. 

The prevalence of the best interest of the child, inspiring princi-
ple of the paidocentric vision which represent the essence of actu-
al family law structure, can be criticized by different perspectives. 
First of all, there is no definition, neither guidelines, to determine 
the legal content of the interest of the child, which implies that it 
might be drown on a case by case basis.

This assumption implies that any elaboration or formula-
tion of child’s needs is the result of adults’ thinking, based on 
their own experiences and believes; whatever the child cannot 
be heard during the trial, because of a too young age or a lack of 
mental capacities, the decisions upon parenthood, custody and 
residential orders are made on the basis of heterogeneous crite-
ria, which can be affected by severe variables. Furthermore, the 
judges have a consistent discretional power and freedom to de-
cide how the best interest of the child can be realised, especially 
in those cases in which the dispute arises when it’s not yet been 
created a day-by-day routine of the life of the child, and the de-
cision has to be made on the basis of presumptions and ex ante 
valuations. 

It has been pointed out that this critique based on the adult per-
spective can be considerate as an “accepted risk” in the field of the 
children’s right and legislation, because of the primary value offered 
to the vulnerability of the subject and the impossibility to rule in a 
different perspective. 

Also, the best interest of the child, however based on the needs 
of the child, presents even another side: to say that a child’s relation-
ship with a specific adult, must not be interrupted, «is also to say 
that this adult’s rights are protected against intrusion by the state 
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on behalf of other adults»16. This assumption makes clear anoth-
er vulnerable and ambivalent aspect: «laws are made by adults for 
the protection of adults’ right»17. However, the advantage of this 
principle, unlikely the others previously named, is that it is focused, 
in theory, on the needs of the child, perspective that is not taken in 
consideration in a «pure theory of the parental intention». Also, 
it can be useful when there are circumstances which make it easy 
to apply with ample evidence of the support of the best interest of 
the child. 

6. The current regulation is addressed to reinforce the idea of a family 
composed of a man and a woman, promoting discrimination based 
on sexual orientation and gender identity and therefore perpetuating 
a reinforced traditional heterosexual model. The Italian normative 
prohibits the adoption and the access to reproduction treatment to 
same-sex couples, and the Italian courts struggle to recognize filia-
tionis status, which would give legitimacy to same sex parents, even if 
they do not share any genetic connection with their child.

The problem has to be viewed in another perspective and in 
consideration of the potential implications of this kind of deci-
sion on the society. The issue lies on several problematic questions: 
whether a lesbian couple is considered adequate to bear and to ed-
ucate a child and so if it is necessary to have a father. The question 
involves even the deficiency of the language. Dr. Sturge says that 
«if the Court can find appropriate terms to refer to the parties, in 
this case, the issue will be solved»18. Even if the courts and the law 

16 Goldstein J., Freud A., Solnit A., Beyond the Best Interest of the Child, 
London, Collier Macmillan Publishers, 1979, 105-106.

17 Goldstein J., Freud A., ibid., 106.
18 Re D [2006] EWHC 2 (fam), par. 57. Diduck A., If Only we can Find the 

Appropriate Terms to Use the Issue will be Solved: Law, Identity and Parenthood, in 
Child&Family Law Quarterly, 2007, 19, 4, 458.
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seem to accept diverse family models in modern society, it is clear 
that a deep renovation is far to be straightforward. The importance 
that the courts give to the fatherhood, regardless of the law and the 
early intention of the parties, represents the scepticism in accepting 
the idea of a fatherless child and implies the undesirable overruled 
of the heterosexual family model.

In this regard, it could be appropriate to consider the relevance 
of the agreements between the parties19 and the right of the child 
to not change his or her status and affective relations. It is neces-
sary to take into account the principle of Brixey v. Lynas in which 
the House of Lords excludes the existence of any presumption in 
favour of natural parents20. Also in Re B21, the High Court recog-
nized that welfare of the child is the paramount consideration and 
that, irrespective of the decision of the judge, there is not a pre-
sumption that a child should live with biological parent or part-
ners22. In this case, the High Court decided that the child should 
stay with his grandmother, with which has formed a very strong 
bond, which has to be preserved. «The justices were therefore 
right to give significant weight to the desirability of preserving 
the status quo. This is a factor which will not always command the 
importance that must be attached to it in the present case but we 
are satisfied that it was of considerable significance in the debate 

19 Smith L., Is Three a Crowd – Lesbian Mothers’ Perspectives on Parental 
Status in Law, in Children& Family Law Quarterly, 2006, 18, 2, 231; Wallbank J., 
Channelling the Messiness of Diverse Family Lives. Resisting the Calls to Order and De-
Centering the Hetero-Normative Family, in Journal of Social Welfare & Family Law, 
2012, 32, 4, 353.

20 Brixey v. Linas [1996] 2 FLR 499; See Re B [2009] UKSC 5; Comment of 
it: Everett K., Yeatman L., Are Some Parents More Natural than Others?, in Children 
& Family Law Quarterly, 2010, 22, 290.

21 Re B [2009] UKSC 5.
22 Presumption approach has been affirmed and developed by Court of Appeal, 

Re K [1990] 3 All ER 795; [1990] 2 FLR 64.
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as to where this child’s best interests lay»23. Nevertheless, in Re 
G, the opinion of Lady Hale about the three ways of becoming 
“natural parent”24, the House of Lords gave a residence order in 
favour of the gestational and biological mother, highlighting the 
relevance of the genetic link above claim of a social parent, like 
the female second parent, in consideration that the genetic link 
permits the child to know the origins and the belonging feelings 
with the family25. The result of the reasoning seems to provide for 
discriminatory consequences: the genetic relationship, in fact, can 
be considered sufficient to gain the parenthood to the donor, but 
it could not be enough for the female donor who provides the 
egg neither for the second parent who bears and takes cares of the 
child in day by day life.

Following this approach, it seems clear that it is built on a hier-
archy between mothers and the rule of the parents and the unitary 
family nucleus is disregard and underestimated.

On the contrary, recent decisions and opinions of ECHR pro-
mote a more fluid approach, based on the need to protect the in-
terests of the child in maintaining his/her legal status and the emo-
tional relationship with parents who have expressed the intention 
to exercise parental responsibility26. I hereby argued that the issue 
of same sex parenthood needs a much deeper reflection and as well 
as the principle of the best interest of the child, as it is as paramount 
as at the same time undefined and evasive.

23 Re B [2009] UKSC 5, § 42.
24 The explanation of Lady Hale seems to be misleading: the chosen term “nat-

ural parent” does not concern the biologic relationship, that involved only the gesta-
tional or genetic parents, but the legal rule of the parent and the meaning should be 
“legal parent” or “parenthood”. Diduck A., If Only we can Find the Appropriate Terms 
to Use the Issue will be Solved: Law, Identity and Parenthood, cit., 458.

25 Re G [2006] UKHL 43, § 33.
26 Grand Chambre, Advisory opinion, P16-2018-001, 10th April 2019.
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What we need is to rethink the international system of private 
law in medio tempore; and how it affects reflection on reproductive 
intention and gender identity mainly related to the idea of mater-
nity.

The actual filiation regulation is structured on a patriarchal view 
of female reproductive capacities that highlights the ambivalence 
of pregnancy and maternity, viewed as an “institution” and the 
«most fundamental and bewildering of all contradictions», due 
to the significance attributed to pregnancy and the role of first chil-
dren caretakers. Moreover, the consequence of this conservative 
definition is to exclude lesbians, surrogate committee and surrogate 
mothers, from deciding whether or not they can be mothers.

Motherhood is not a natural concept but one that is socially 
constructed. I think that it is necessary to rethink the basis of the 
notion of motherhood, taking into consideration the value of con-
sent, which involves starting a process of deconstructing mother-
hood: it means to abandon the notion of maternity as natural des-
tiny, and to distinguish between maternity, related to a biological 
link, from motherhood, related on legal status and intention.

In this context, the common definition of natural parenthood 
and family are inconsistent with the values arising from much more 
frequent reproductive habits, and unsatisfactory with the right of 
private and familial life (art. 8 ECHR), and to not be discriminat-
ed on the basis of sex (art. 21 ECHR).

7. Lady Hale affirms that there are three ways in which a person may 
be and become a “natural parent” of a child, and each of them is 
considered a “very significant factor” in the child’s welfare27. These 
ways are genetic, gestational and socio-psychological. The theories 
upon parenthood criteria, albeit partially different, highlight the 

27 Re G [2006] UKHL 43, par. 33.
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same kind of distinction: for example, Johnson, embracing a scien-
tific perspective, proposes a classification, based on genetic, coital, 
gestational and postnatal parenthood28. The assumption of Lady 
Hale describing all of them as very significant seems to suggest an 
equal weight placed on the links between the parent and the child 
and, also, a no-hierarchical relation between them. This assump-
tion does not seem to be understood in the same way by scholars, 
most of whom do not highlight how Lady Hale’s sentence can ve-
hicle several misunderstandings: the main issue arising from her as-
sumption is the existence of a presumption in favour of natural par-
ents, which is been clarified by the House of Lords in the decision 
Re B corroborating the rejection of this presumption29. Neverthe-
less, Bainham opposes several doubts about the credibility of the 
assumption, in consideration of the fact that the statements of the 
judges concerning a child couldn’t be removed from the primary 
care of his natural parents without compelling reason30; moreover, 
Lady Hale although affirms that the gestational mother has a “spe-
cial relation” with the child, even if all the bonds are significant.

8. It has been highlighted that the definition deployed for a natural 
parent seems inaccurate in consideration of the ontological mean-
ing and it seems to be straightforward to be convincing. More pre-
cisely, the common meaning of natural parent revokes the biological 
event of the birth31, as the result of a heterosexual intercourse, and 
it’s not completely suitable with the proposed distinction based on 

28 Johnson M., A Biomedical Perspective on Parenthood, in What’s a Parent? 
A Socio-Legal Analysis, eds. Bainham A., Sclater S.D., Richards M., London, Hart 
Publishing, 1999, 46 ss.

29 Also, Brixey v. Lynas [1996] 2 FLR 499, where the presumption of favor for 
the mother was denied.

30 Bainham A., Who or What is a Parent?, in The Cambridge Law Journal, 
2007, 66, 1, 31. He quotes Lord Nicholls of Birkenhead.

31 Goldstein J., Freud A., Solnit A., op. cit., 16.
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three different kinds of bonds. The attributes of ‘natural’, known as 
blood tie, gives to the parent the first possession of the child. Also, 
the repartition promotes, on one hand, the fragmentation of the 
ideal natural parent, through the gestational and genetical disjunc-
tion, and, on the other, attributes to the daily relationship a natural 
characteristic which does not belong to the social or foster parent, 
based on the contrary on a de facto condition.

Diduck presumes that Lady Hale assumption was meant to 
evoke the idea of legal parenthood, mainly because in that case 
both mothers involved were considered as a “natural parent” by 
one criterion or another and so legal parenthood was one way they 
differed. «It’s not entirely clear, first, because the concepts parent-
age, parenthood and natural parent seem to be elided throughout 
her opinion, and, secondly, because biological parenthood is the 
only way in which a woman cha become a legal parent»32. In this 
field, it seems interesting to compare Lady Hale assumption with 
the theory of the “equitable parenthood”, proposed by the Michi-
gan Court of Appeals33, which proposed an original and functional 
solution in order to coordinate and define the social parent with 
the lack of genetic tie. The Court of Appeals, in fact, held that the 
husband, who is not the biological father of a child born or con-
ceived during the marriage, is an “equitable parent” and therefore 
entitled to consideration as a natural parent for purposes of custody 
and visitation. The index criteria implied that (1) the husband and 
the child mutually acknowledge a relationship as father and child, 
or the mother of the child has cooperated in the development of 
such a relationship over a period of time prior to the filing of the 

32 Diduck A., If Only we can Find the Appropriate Terms to Use the Issue will be 
Solved: Law, Identity and Parenthood, cit., 463.

33 160 Mich App. 601, 408 N.W. 2d 516 (1987). Polikoff N., This Child Does 
Have Two Mothers: Redefining Parenthood to Meet the Needs of Children in Lesbian-
Mother and Other Nontraditional Families, cit., 484.
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complaint for divorce, (2) the husband desires to have the rights 
afforded to a parent, and (3) the husband is willing to take on the 
responsibility of paying child support.

Another perspective, which should be taken into account, is the 
context in which this distinction has been made, namely the deci-
sion about the custody and residential order of the lesbian couple’s 
children. Lady Hale seems to embrace a no-gender approach when 
she states that the «dispute about the future of those children 
which is just as bitter as the disputes which arise between heter-
osexual couples. And the issues arising are just the same as those 
which may arise between heterosexual couples. The legal principles 
are also the same». Nevertheless, the main issue becomes the con-
ception of parenthood, issue that is not involved in the common 
dispute about mothering and fathering in a divorce dispute and 
which is not related with the custodial issue, namely the nature 
and the origin of the parental relationship is not discussed34. How-
ever, the distinction lies in the distinguished concepts of genetic 
link, gestational/biological relationship and social or psychological 
relationship. The first one designates the parents who have “pro-
duced” the child, through a blood connection, concerning the fa-
ther (as male partner in a heterosexual couple or as donor in AIH, 
as known or unknown donor in AID and as origin parent in the 
adoption). We can easily presume that the weight of the blood tie 
is meaningful for the parents, which can see the heritance, and for 
the child who can know his/her origins and so define his/her iden-
tity. (However, it has been told that the physical realities of his/her 
conception and birth are not the direct cause of his/her emotion-
al attachment)35. Secondly, the gestational parenthood concerns 
conceiving and bearing the child, the mother who bears the child 

34 Diduck A., op. cit., 464.
35 Goldstein J., Freud A., Solnit A., op. cit., 17.
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is legally the child’s mother; this assumption has its origin in the 
deep relationship which is built during the 9 months’ pregnancy. 
However, as previously noted, this assumption can be put in doubt 
in the case of the delicate question of the forbidden possibility to 
declaim motherhood, or in case of the surrogate mother who does 
not have the intention to become or to be treated as mother.

The third factor is the social parenthood, resulting from day-to-
day attention given to the child’s needs for physical care, nourish-
ment, comfort, affection, and stimulation. Only through a de facto 
relationship, a parent could become a ‘psychological parent’36. In 
the field of social parenthood theory and according to Polikoff37, it 
has been shown that there are three different explanations and set-
tings in which parenthood, without biological or legal bound, can 
arise; taking into account the US decisions and statutes, three the-
ories can be mentioned: (1) equitable parenthood; (2) child-parent 
relationship and non-exclusive parenthood; (3) each of them shares 
some commune characteristics which give evidence to the court of 
the existence of a parental relationship, outside the framework of 
the blood tie. The parenthood seems to arise from the coexistence 
of two main elements: the mutuality, that is the reciprocity of in-
tentions of the parent to take care of the child and to assume the 
duties and the rights and perception of the child that the adult’s 
role is to be a parent. The aim of her research is to highlight and 
to build a concept of functional parenthood, based on the goal to 
satisfy the best interest of the child. «Protection of functional pa-
rental relationships serves children’s needs for continuity and sta-
bility»38. 

36 Ibid., 17 ss.
37 Polikoff N., This Child Does Have Two Mothers: Redefining Parenthood to 

Meet the Needs of Children in Lesbian-Mother and Other Nontraditional Families, 
cit., 459. 

38 Polikoff N., ibid., 573.
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9. A queer analysis39, as a new type of legal technicism, can promote 
the recognition of identities, to obtain an anti-discrimination law, 
in compliance with ECHR, and to eliminate the contradictions 
of unequal regulations, produced by political and legal norma-
tive choices.The notion that queer theory is considered as a syn-
onymous of the newest incarnation of gay and lesbian studies, or 
that it focuses exclusively on homosexuality, or that it might be of 
interest only to those concerned with sexual identity-politics; but 
the spirit of radical questioning and the confrontation of curious 
conjunctures of power cannot be dismissed as merely a project of 
heterosexual and patriarchal domination. As Fraser noticed «these 
technologies of self “subject” women by developing norms and 
competencies, not simply by taking power away»40. 

In this perspective, reclaiming queer should achieve41 (despite 
of someone affirmation that these has already been achieved) two 
scope: avoiding essentialist implications of homosexuality and sub-
verting heteronormative presumptions of sexuality. «Queer legal 
activists must be aware of their role at once both inside and outside 
the law: to reform law and eliminate heterosexist legal norms»42. 
Queer theory, as both an analytical framework and a methodolo-
gy, invites us to explore how power crosscuts our understanding 
of sexuality and the norm, while remaining particularly attuned to 
how non-heteronormative practices, desires, and categories of sex 

39 Amar P., El Shakry O., Queer Theory and Middle East Studies. Introduction: 
Curiosities of Middle East Studies in Queer Times, in International Journal of Middle 
East Studies, 2013, 45, 2, 331 ss.

40 Fraser N., Foucault: A ‘Young Conservative?, in Michel Foucault: Critical 
Assessements, edited by B. Smart, London, Routhledge, 1996.

41 Rosenblum D., Queer Legal Victories: Intersectionality Revisited, in Queer 
Mobilizations, LGBT Activists Confront the Law, eds. Barclay S., Bernstein M., 
Marshall A.M., New York, New York University Press, 2009, 39.

42 Rosenblum D., ibid., 51.
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and gender are rendered intelligible in historical and contemporary 
contexts.

Feminist critical theorists and the queer poststructuralist femi-
nist theory of Judith Butler try to address the suffering of the ab-
normal43, meant as those rendered queer morally suspect, unfit for 
citizenship, or unintelligible within hegemonic understandings of 
humanity. Interrogating and transforming the very conceptual cat-
egories that we use, centering on rethinking distinctions between 
the normative and the non-normative and the normal and the 
pathological. 

Butler’s accounts of gender as an effect of discourses and reg-
ulatory norms take as their starting point Foucault’s claim in The 
History of Sexuality, that biopower produces individuals who un-
derstand themselves as subjects of a sexuality. Foucault analyses of 
forms of disciplinary power exercised outside the confines of the 
narrowly defined political realm of the modern liberal state over-
lapped with second-wave feminist insistence on the recognition of 
personal politics or the politics of everyday life. His emphasis on 
the regime of sexuality in which bodies and subjects become targets 
and vehicles of normalizing biopower44 converged with feminist 
interests in identifying forms of social control associated with the 
rise of the human sciences and institutions associated with them.

Butler queers Foucault’s analysis when she adds that although 
Foucault «does not quite claim it, the science of reproduction pro-
duces intelligible “sex” by imposing a compulsory heterosexuality 

43 Butler had lost the eccentricity of queerness of Foucault in abnormals. 
Foucault was challenging that in order to be legitimate, critique must be based on a 
normative theory – that is, grounded in at least provisional universalizable rational 
and moral principles; and that “real” autonomy amounts to submitting oneself to 
moral principles (such as dignity, reciprocity, and symmetry) necessary for securing 
and preserving freedom.

44 Foucault M., The History of Sexuality, vol. 1, The Will of Acknowledge, 1976, 
London, Penguin, 2020, 12.
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on the description of bodies». Furthermore, drawing implicitly on 
Foucault’s scepticism about the idea of a «true sex» in his intro-
duction to the memoirs of the hermaphrodite Herculine Barbin, 
she makes the even stronger claim that «to qualify as legitimate-
ly human, one must be coherently sexed. The incoherence of sex 
is precisely what marks off the abject and the dehumanized from 
the recognizably human». Again, Butler implies that his insights 
about the production of sexed humans is inadequate because it pro-
vides no account of the erasure or repression of “femininity” within 
androcentric economies of sexuality. She states, «if the coherent 
subject is always sexed as masculine, then it is constructed through 
the abjection and erasure of the feminine». 

In this regard, Irigaray claims that what we regard as feminine 
is a product a reflection or projection of the masculine, that the 
possibility of a femininity that represents something truly other to 
the masculine has not been realized45. 

10. Questions of categorization and identity46 do not overdeter-
mine questions of power or sociality: queer theorists47, whose work 
on gender performativity provided a generative site of debate and 
theoretical innovation, and Halberstam48, whose notion of “queer 
time” breaks with normative temporalities and spaces and reasserts 
the anarchic potential of transgressive embodiments and desires, 

45 Irigaray L., argues that Foucault’s analysis of the regulatory and normative 
production of sexed identities fails to recognize that «the feminine is precisely what 
is erased and excluded in order for intelligible identities to be in place».

46 In order to be able to identify what is problematic about a fully realized au-
tonomous society, Foucault must offer us a «new paradigm of human freedom».

47 Butler J., Gender Trouble: Feminism and the Subversion of Identity, London, 
Routledge, 1990, and Bodies that Matter: On the Discursive Limits of Sex, London, 
Routledge, 1993. 

48 Halberstam J., In a Queer Time and Place: Transgender Bodies, Subcultural 
Lives, New York, New York University Press, 2005. 
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have built upon these poststructuralist insights to imagine what a 
queering of the subject might look like. 

In other words, attempts to enhance freedom that rest on de-
manding the right to our gendered or sexual identities are limited 
insofar as they remain caught within the regime of sexuality that 
has produced them.
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Gender Identity and EU Law:  
Evolution and Open Questions

Stefano Osella

1. Introduction

The right to gender recognition is becoming more central in hu-
man rights and public law debates. We witness a globalising de-
mand of trans people1 to have gender identity2 recognised within 
the law. The struggle of trans people to be the masters of their own 
identity seems to be characterised by a transnational dimension, al-
though it is often vernacularised according to local circumstances 
and identities3. Yet, despite these differences, it can fairly be said 
that trans advocates have sought, and increasingly obtained, the 
possibility to have one’s deep-seated experience of gender reflected 

1 Trans people are here defined as those persons whose gender identity does 
not correspond to that assigned to them at birth.

2 Gender relates to the gender category in which one person feels to belong. 
In the words of trans theorist and activist Kate Bornstein, gender identity «answers 
[the] question: “To which gender (class) do I want to belong?”», see Bornstein K., 
Gender Outlaw. On Men, Women, and the Rest of us. Revised and Updated, New 
York, Vintage Books, 2016.

3 For a critique of the globalising queer, and the conflict it creates vis-
à-vis vernacular identities, see, for instance, Falconí Travez D., Castellanos S., 
Viteri M.A.(eds.), Resentir lo Queer en Ameríca Latina: Diálogos desde/con el Sur, 
Barcelona and Madrid, Egales Editorial, 2014; for the Asian context, see: Dutta A., 
Legible identities and legitimate citizens, in International Feminist Journal of Politics, 
2013, 15, 494-514.
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in IDs, birth certificates, passports, and other legal documents, in a 
plurality of jurisdictions4. Spanning from administrative measures 
and declaratory statements to medicalised and judicialised proce-
dures, a right to determine one’s own gender categorisation in the 
law is now increasingly protected5. International institutions are 
moreover calling on States to ensure protection of trans lives and 
identities6. All in all, gender recognition has become a key step on 
the road towards LGBTI+ and gender equality.

Identity rights of trans people are arguably protected also by the 
law of the European Union (henceforth, EU), mainly through the 
case-law of the Court of Justice (henceforth, CJEU or the Court)7. 
In 1996, the Court ruled that discrimination based on “gender re-

4 See the definitions provided by the Yogyakarta Principles, 2007 (Principle 4), 
and the Yogyakarta Principles +10, 2017 (Principle 31).

5 For a summary of the current evolutions of the right to gender identity, 
see Scherpe J. (ed.), The Legal Status of Transsexual and Transgender Persons, 
Cambridge, Intersentia, 2015; for a theoretical elaboration of the various forms that 
the right to gender identity is taking, see Rubio-Marin R., Osella S., El nuevo derecho 
constitucional a la identidad de género: Entre libertad de elección, el incremento de 
categorías y la subjectividad y fluidez de sus contenidos. Un análisis desde el derecho 
comparado, in Revista Espanola de Derecho Constitucional, 2020, 118, 45-75; for a 
discussion of the right to gender recognition before the European Court of Human 
Rights, see Gonzalez-Salzberg D., Sexuality and Transsexuality Under the European 
Convention on Human Rights: A Queer Reading of Human Rights Law, Oxford, 
Hart, 2019.

6 See, Parliamentary Assembly of the Council of Europe, Resolution 2048 
(2015) of 22 April 2015 on Discrimination against Transgender People in Europe; 
Inter-American Court of Human Rights, Opinion on Identidad de Género, e 
Igualdad y No Discriminación a Parejas del Mismo Sexo (OC-24/17), 24 November 
2017; European Parliament, Resolution on the Rights of Intersex People of February 
14th, 2019.

7 Yet, it should be mentioned that gender identity is referred to several times in 
secondary legislation, as clearly summarised by Dunne P., Van den Brink M., Trans 
and intersex Equality Rights in Europe. A Comparative Analysis, Brussels, European 
Commission, Directorate General for Justice and Consumers, 2018, 47-49.
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assignment” represents a form of sex discrimination8. This decision, 
which relies on the foundational EU principle of gender equality9, 
is arguably the starting point of a doctrine which is still in transfor-
mation. Since the 1996 P. v. S. and Cornwall County Council deci-
sion, the CJEU has extended the scope of the protection offered 
to trans people. It has reached the point of granting protection for, 
and arguably recognition to, gender identity itself10. Moreover, in 
2019, the European Parliament (henceforth, also EP) has passed 
a Resolution on the rights of intersex people11. This instrument of 
soft law expresses an unequivocal support of the right to gender 
recognition for trans people as well. Regardless of the non-binding 
nature of this measure, the EP has hereby sent a powerful political 
message. This could arguably strengthen the position of trans (as 
well as intersex) people and activists in the Union, especially since 
the boundaries of this doctrine are not yet fixed.

The main objective of this Chapter is to call for further research 
in this area. Its aim is to raise questions, rather than provide an-
swers. A structured evolution of trans equality in EU law will be 
presented, which can be the starting point for future investiga-
tions. In particular, the law can be divided in three evolutionary 

8 Case C-13/94 P. v. S. and Cornwall County Council [1996] ECR I-02143. 
In the following of the Chapter, sex and gender discrimination will be referred to 
interchangeably. Indeed, the Court of Justice often speaks of “sex” discrimination, 
whereas “gender” discrimination is often used in the academic parlance. For the 
purpose of this Chapter, a discussion of the complex debates which centre on the use 
of these terms does not seem necessary.

9 Bell M., The Principle of equal Treatment: Widening and Deepening, in The 
Evolution of EU Law, eds. P. Craig, G. de Búrca, Oxford, Oxford University Press, 
2011, 611-641.

10 Case C-117/01 KB v National Health Service Pension Agency [2004] ECR 
I-00541; Case C-423/04 Sarah Margaret Richards v Secretary of State for Work 
and Pension [2006] I-3602; Case C-451/16 MB v Secretary of State for Work and 
Pensions [ECLI:EU:C:2018:492].

11 European Parliament, Resolution on the Rights of Intersex People, cit.
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stages. This partition, more than for the sake of analytical rigour, 
is intended to demonstrate the expansive potential of EU law on 
trans equality. In the author’s view, it also helps to conceptualise 
the doctrine presented as still “under construction”, and highlights 
the uncertainties that persist, especially with reference to the ex-
tent of gender recognition. Scholarly interpretation has held that 
only binary and medicalised trans identities are protected by EU 
law, and non-medicalised and non-binary identities are excluded 
from it12. Yet, while acknowledging that non-binary and non-med-
icalised trans identities have not been protected yet, this Chapter 
argues that this development, and the research which it suggests, 
may lead to a reinterpretation of the law. To clarify, the argument is 
not that, as it stands, EU law protects all trans identities, even the 
more – so to say – subversive ones, but rather that the law is simply 
unformed. Moreover, there may exist principles capable to sustain 
a future, more flexible, application of the law.

In particular, the research should focus in two directions, which 
remain underexplored. This would contribute to the body of exist-
ing research on LGBTI+ rights in EU law, which until now seems 
to have been primarily concerned with the rights of lesbian and 
gay people13. The research commences with a (re)discussion of the 
underlying idea of the trans persona – as it emerges from EU law – 
«which makes the exercise of rights possible»14. In particular, the 

12 See Section 4 infra.
13 For a recent discussion of these topics, see: Ayoub P.M., EU Law as an (In)

direct Source of LGB Rights, in EU anti-Discrimination Law Beyond Gender, eds. 
U. Belavusau and K. Henrard, Oxford, Hart, 2018, 249; Tryfonidou A., The Impact 
of Framework equality Directive on the Protection of LGB Persons and Same-Sex 
Couples from Discrimination under EU Law, in EU Anti-Discrimination Law beyond 
Gender, cit., 365-394.

14 Azoulai L., Barbou des Places S., Pataut E., Introduction, in Constructing 
the Person in EU Law: Rights, roles, Identities, eds. Azouai L., Barbou des Places S., 
Pataut E., Oxford, Hart, 2018, 10.
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hypothesis that the trans subject could be more undefined than 
usually allowed for, must be verified. Should that be the case, the 
lack of a strict definition would leave more room for an interpreta-
tion capable to welcome, in the longer run, trans demands. Second-
ly, the consequences of the equality framework through which the 
right to gender recognition, as arguably protected by the Court, 
has been developing, ought to be investigated. As the parallel de-
bate on sexual orientation shows, an equality-based right to gender 
recognition might present comparative advantages and, in fact, lay 
the groundwork for an expansive doctrine on gender recognition 
to flourish.

It should be clear that, in this Chapter, a discreet normative 
standpoint is taken by the author to seize the potential of EU law 
to protect trans identities. Perhaps informally phrased, it is im-
portant to make the best of what the law currently is, to confront 
the challenges that trans people are faced with now. The timing is 
momentous. The progress of LGBTI+, as well as feminist, rights 
within (as well as outside) the EU is now under attack. A campaign 
against the (so-called) “gender ideology” has been waged by con-
servative political movements, in which nationalist and patriarchal 
values often combine15. Perhaps one recent legal example may be 
the May 2020 Omnibus Bill passed by the Hungarian Parliament, 
which has arguably terminated gender recognition for trans peo-
ple16. Against this background, EU law may represent a beacon of 
hope to resist regressive policies. It could take away LGBTI+, and, 
specifically, trans, rights from under national authority and anchor 
it in European fundamental principles.

15 Kuhar R., Paternotte D., Anti-Gender Campaigns in Europe. Mobilizing 
against Equality, London, Rowman and Littlefield International, 2017; 
Garbagnoli S., Prearo M., La croisade anti-genre. Du Vatican au Manif Pour Tous, 
Paris, Essais Textuel, 2017.

16 Omnibus Bill T/9943, 19 May 2020, Article 33.
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The Chapter is structured as follows. Section 2 introduces a few 
notions regarding trans people and their demands. Section 3 presents 
the development of EU law on trans rights. Section 4 delineates the 
two directions of research. Section 5 summarises the conclusions.

2. Gender recognition and protection from discrimination

A multitude of different identities are included under the trans um-
brella. The transsexual identity has perhaps received most of the at-
tention in the legal discourse17. “Transsexual” usually refers to those 
people who identify with the “other”, mostly binary, gender, and 
desire to undergo, are undergoing, or have undergone, medical and 
surgical gender confirmation treatments to transform their bodies 
accordingly18. Yet, this «born in the wrong body»19 narrative is 
not universally applicable. Trans identities may be more complex 
and creative than this narrative would allow. Some trans people are 
comfortable with their anatomy, and thus challenge normative bod-
ies, as well as the genitocentrism which makes of genitalia the quin-
tessential insignia of gender20. While some trans people conform to 
the binary, others identify outside the societal male-female dyad21. 

17 Osella S., The Legal Regime of Gender Identity. A Comparative Enquiry (PhD 
Dissertation, European University Institute, 7 May 2019); Rubio Marin R., Osella 
S., El nuevo derecho constitucional a la identidad de género, cit., 2020.

18 Gonzalez-Salzberg D., op. cit., 28; Scherpe J., op. cit.
19 This expression is borrowed from Bettcher T.M., Trapped in the Wrong 

Theory: Rethinking Trans Oppression and Resistance, in Signs, 2014, 39, 383.
20 Kessler and McKenna define “cultural genitals” as the ones which are 

«assumed to exist and which, it is believed, should be there» and which must be 
consistent with the manifested gender, of which they are quintessential «insignia». 
See Kessler S., McKenna W., Gender. An Ethnomethodological Approach, Chicago, 
Chicago University Press, 1978, 154.

21 The definition is taken from Clucas R., Whittle S., Law, in Genderqueer 
and Non-Binary Genders, eds. Richards C., Bouman W.P., Barker M., London-New 
York, Palgrave MacMillan, 2017, 73.
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Trans identities may be challenging, evolving and transforming. They 
show a richness and a complexity which expand beyond the narrow 
boundaries of medicalised notions22 – which are in fact challenged 
often23. Trans people can be «genderqueer, genderfluid, non-bina-
ry, genderfuck, genderless, agender, non-gendered, third gender, two 
spirit, bigender, trans man and trans woman»24. They show multiple 
nuances and may reject analytical and precise divisions25.

One common demand of trans activists has been gender recog-
nition, which may have psychological, administrative and econom-
ic benefits26. As mentioned, gender recognition means to accord 
each person the legal treatment which is consistent with their gen-
der identity. This obviously entails the correction of gender markers 
in IDs, passports, driving licenses, birth certificates, etcetera. More-
over, it also implies ensuring the set of legal positions associated 
with one’s gender identity27. Historically, and ongoing, recognition 
has been granted on the fulfilment of specific preconditions. Such 
requirements have been aimed at preserving a third-party control 
over legal transition28. Usually, this has been justified by the need to 

22 The notion of trans identity as a form of richness, as a locus for imagination 
and reimagination of identities, is taken from Argentinian trans activist and theo-
rist Wayar M., Travesti. Una teoría lo suficientemente buena, Buenos Aires, Tienda 
Mutante, 2018.

23 Theilen J.T., Depathologisation of Transgenderism and International Human 
Rights Law, in Human Rights Law Review, 2014, 14, 327.

24 Itspronouncedmetrosexual.com, in Wallbank R., Australia, in The Legal Status 
of Transsexual and Transgender Persons, cit., 469.

25 For instance, see the notion of border wars between butch lesbians and 
trans men, as offered by Halberstam J., Female Masculinity, Durham, N.C., Duke 
University Press, 1998.

26 This is the thesis of Normal Life: Administrative Violence, Critical Trans 
Politics, and the Limits of Law, Durham, N.C., Duke University Press, 2015.

27 See the Yogyakarta Principles + 10, Principle 31.
28 For a conceptualisation of the notions of “ascriptive” identity, where the ulti-

mate authority is taken away from the individual, vis-à-vis “elective” identity, where 
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preserve the stability of the civil status of the individual29. Medical, 
social or family requirements (such as the single status) are com-
mon30. Understandably, these preconditions have triggered oppo-
sition. Seen as invasive and stereotyping, they have been resisted by 
trans activism and academia31. Trans people have reacted to such 
preconditions by demanding a right to gender self-determination: 
a right to determine one’s own gender assignment free of external 
assessments and requirements, within and outside the gender bina-
ry32. To date, such demands have met some level of success33.

Despite its importance, gender recognition does not entail the 
complete fulfilment of trans demands. Advocates have further 
asked for the prevention of «any distinction, exclusion, restric-
tion or preference based on […] gender identity which has the 
purpose or effect of nullifying or impairing equality before the 
law or the equal protection of the law, or the recognition, enjoy-
ment or exercise, on an equal basis, of all human rights and fun-
damental freedoms»34. This being said, gender recognition and 

the person is the authority on their own legal categorisation, see Clarke J., Identity 
and Form, in California Law Review, 2015, 103, 747.

29 See, Currah P., Moore L.J., “We won’t know who you are”: Contesting Sex 
Designations in New York City birth Certificates, in Hypatia, 2009, 24, 113.

30 For an outlook of the laws on gender recognition, please refer to Scherpe J., 
op. cit., and to ILGA World, Trans Legal Mapping Report. Recognition before the Law, 
2019.

31 For a critique of the sterilisation requirements, see Dunne P., Transgender 
Sterilisation Requirements in Europe, in Medical Law Review, 2017, 25, 554; as to the 
behavioural requirements, see Catto M., Changer de sexe à l’état civil depuis la loi du 
18 novembre 2016 de modernisation de la justice du xxie siècle Un bilan d’application, 
in Droit, Sciences et Technologies, 2019, 9, 107.

32 Yogyakarta Principles +10, Principle 31.
33 Rubio-Marin R., Osella S., El nuevo derecho constitucional a la identidad de 

género, cit., especially when the case-law of the Colombian and Belgian constitution-
al courts are discussed.

34 Yogyakarta Principles, Principle 4.
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equality in fact seem to tie into each other35. Unrecognised trans 
people are at higher risk of discrimination36. They may be more 
vulnerable to transphobia. “Illegible” to the legal and adminis-
trative system, they may then be barred from enjoying a plurality 
of rights. In turn, this may lead to adverse socio-economic con-
sequences. Indeed, poverty and exclusion seem to be closely con-
nected to the unintelligibility within the legal system. Against 
this background EU law was developed, which is explored in the 
coming section.

3. Gender discrimination and gender recognition:  
 three stages in the legal evolution

The evolution of EU law on trans equality, which eventually led to 
what, all in all, are forms of gender recognition, can be divided into 
three phases. The first one is characterised by the extension of the 
protection from discrimination on the basis of sex to unequal treat-
ments motivated by “gender reassignment”. At this stage, the Court 
and the European Parliament clarified that any unfavourable treat-
ments motivated by “gender reassignment” violate the principle of 
equal treatment. In the second phase, the Court ruled that the lack 
of gender recognition may be a form of sex discrimination when it 
does not allow the trans person the enjoyment of certain EU rights 

35 Spade D., op. cit., 70; European Commission, Directorate-General for 
Justice and Consumers, Legal Gender Recognition in the EU: The Journeys of 
trans People towards Full Equality, Luxembourg, Publication Office of the 
European Union, 2020. For a broader discussion on the relations between recog-
nition and redistribution, please refer to Fraser N., Honneth A., Redistribution or 
Recognition? A Political-Philosophical Exchange, London-New York, Verso Books, 
2003. For a similar discussion, with a closer eye on trans demands, see Hines S., 
Gender Diversity, Recognition, and Citizenship. Towards a Politics of Difference, 
London, Palgrave MacMillan, 2013, 7-27.

36 Spade D., op. cit.
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on an equal basis with cis people37. However, the Court spelled 
out that it was for national laws to determine whether the person 
had taken sufficient steps to be recognised in their gender identity. 
While complete denial was found to be in violation of the principle 
of gender equality, the preconditions to achieve recognition were 
left to the Member States. In the third phase, the Court of Justice 
ruled that Member States must exercise their competence to deter-
mine the preconditions on gender recognition in compliance with 
the legal principles of the EU. However, the uncertainty persists 
about which preconditions are acceptable. Finally, this phase has 
also seen a new political statement of EP, which has expressed a sig-
nificant support of non-binary and non-medicalised trans people.

3.1. Phase one: gender (reassignment) discrimination 

The possibility to extend the principle of equal treatment between 
men and women to trans people was envisioned by the Europe-
an Parliament in the 1989 “Resolution on discrimination against 
transsexuals”38. Here, the EP called «on the Commission and the 
Council to make it clear that Community directives govering [sic] 
the equality of men and women at the workplace also outlaw dis-
crimination against transsexuals»39. Yet, it was only with the case-
law of the Court that this suggestion became a principle of Com-
munity – and then EU – law. The 1996 decision in P. concerned 
the dismissal of a post-operative trans woman because of her “gen-
der reassignment”40.

37 “Cis” people are usually intended to be those persons who identify with the 
gender in which they were assigned at birth and which matches the cultural expec-
tations associated with their bodily characteristics.

38 Doc, A 3-16/89, Official Journal of the European Communities, C-256, 
09.10.1989, 0033.

39 Ibid., par. 8.
40 Case C-13/94 P. v. S. and Cornwall County Council, cit.
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Advocate General (AG) Tesauro supported the claim of the ap-
plicant, arguing that her dismissal represented a form of sex discrim-
ination41. The applicant would indeed have retained her position 
«if she had remained a man»42. The Court welcomed the claim. 
It recognised the reality of “transsexual people”, defined along the 
axis of the born in the wrong body narrative as «those who, whilst 
belonging physically to one sex», are “convinced” that they belong 
in «the other», and aim to transform their bodies accordingly43. 
It ruled that the scope of Directive 76/207/EEC extends beyond 
the simple cases of discrimination motivated by being of «one or 
the other sex», to include those on “gender reassignment”44. As 
such, the Court also outlawed discrimination before the comple-
tion of transition, introducing a grain of flexibility into the mech-
anism. Such discrimination «is [indeed] based, essentially if not 
exclusively, on the sex of the person concerned. Where a person 
is dismissed on the ground that he or she intends to undergo, or 
has undergone, gender reassignment, he or she is treated unfavour-
ably by comparison with persons of the sex to which he or she was 
deemed to belong before undergoing gender reassignment»45. In 
short, the Court seems to have found a comparator in cis people 
assigned to the same legal gender of the applicant at birth, in com-
parison to whom the latter was treated worse46. Moreover, thanks 
to this definition of gender reassignment discrimination, the Court 

41 Case C-13/94 P. v. S. and Cornwall County Council [1996] ECR I-02143, 
Opinion of Advocate General Tesauro, par. 6.

42 Ibid., par. 18.
43 Case C-13/94 P. v. S. and Cornwall County Council, cit., par. 16.
44 Ibid., par. 20.
45 Ibid., par. 21.
46 It must be acknowledged that the issue of the appropriate comparator in this 

case triggered a considerable debate, which is well-presented by Espinaçao Gomes 
(Espinaçao Gomes I., Sex and Gender Beyond the Binary and Cisnormativity, Europa 
Kolleg Hamburg, Institute for European Intergration, Study Paper 04/2019).
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proscribed discrimination against trans people before the comple-
tion of transition.

On the one hand, the decision was criticised for reproducing 
the «dichotomies of sex and gender», and addressing the trans 
condition as a «correctable mistake»47. Likewise, the reasoning 
remained within the confines of gender binary48. Consistent with 
the standards of the time, the Court used a medicalised narrative, 
which ignored trans people who failed to conform to the “trapped-
in-the-wrong-body” standard. On the other hand, as Bell noted, P. 
«opened up the possibility that henceforth the Court would re-
gard any discrimination connected with, or significantly linked to, 
sex and sexual identity, as contrary to the principle of equal treat-
ment»49. Moreover, in defining gender reassignment discrimina-
tion as a continuing process, including people intending to undergo 
gender reassignment as well as those who have completed the tran-
sition, Court apparently introduced a modicum of flexibility in the 
judgement. Arguably, it laid the groundwork for a more dynamic 
interpretation of the protection from transphobic discrimination, 
at least allowing for conditional recognition before transition.

3.2. Phase two: gender discrimination and gender recognition

The following 2004 KB v National Health Service Pension Agen-
cy and 2006 Richards v Secretary of Work and Pensions Cases are 
suggested to mark a second stage of this evolution. This phase 
achieved a remarkable result. The Court ruled that the discrimi-

47 Stychin C.F., Troubling Genders. A comment on P. v. S. and Cornwall County 
Council, in International Journal of Discrimination and the Law, 1997, 2, 222.

48 Beger N.C., Queer Readings of Europe: Gender identity, Sexual Orientation, 
and the (Im)potency of rights Politics at the European Court of Justice, in Social & 
Legal Studies, 2000, 9, 262.

49 Bell M., Shifting Conceptions of Sexual Discrimination at the Court of Justice: 
From P. v. S. to Grant v. SWT, in European Law Journal, 1999, 5, 67.
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nation lay in the «inability to have the new gender […] acquired 
following surgery recognised with a view to [enjoy the EU rights 
claimed in the cases on an equal basis]»50. In other words, the 
Court seems to have acknowledged that, when gender recogni-
tion represents a precondition for a trans person to enjoy an EU 
right on an equal basis with a cis person, they have a right to be 
recategorised in the legal sex corresponding to their gender iden-
tity. In both these decisions, the Court was clear in leaving the 
determination of the preconditions on recognition to the Mem-
ber States.

In the 2004 KB v National Health Service Pension Agency Case, 
the applicant, a cis woman employed by the UK National Health 
Service, had enrolled in the NHS pension scheme. Her partner was 
a trans man, unrecognised since, at the time of the facts, the Gen-
der Recognition Act 2004 had not passed yet. As a same-sex couple 
in the eyes of the law, the applicant and her partner were prevented 
from marrying51. In case the applicant would predecease her part-
ner, he would not have been entitled to the survivor’s pension – 
limited to validly married couples. The applicant hence brought 
proceedings, arguing that the national provisions «amounted 
to discrimination based on sex, contrary to the provisions of Ar-
ticle 141 EC and [Articles 1 and 3 of ] Directive 75/117»52. She 
claimed that Community law provisions should be interpreted «as 
to encompass the surviving member of a couple, who would have 
achieved the status of widower had his sex not resulted from surgi-
cal gender reassignment»53.

50 Case C-423/04 Sarah Margaret Richards v Secretary of State for Work and 
Pension, cit., par. 28.

51 In the UK, same-sex marriage was introduced only with the Marriage (Same 
Sex Couples) Act 2013.

52 Case C-117/01 KB v National Health Service Pension Agency, cit., par. 14.
53 Ibid., par. 16.
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The AG supported the applicant54. He found the national law 
which denied a post-operative “transsexual” person the right to 
marry in their acquired gender in violation of the principle of equal 
treatment55. It indeed affected a right safeguarded by – then – Com-
munity law. Lack of recognition had precluded them from marry-
ing, the one precondition to obtain the survivor’s pension on an 
equal basis with cis people56. Similarly, the Court of Justice focused 
on the inability to marry. This inability affected the entitlement to 
a retirement benefit, and hence the equal pay, of the applicant57. 
The Court found that this amounted to direct sex discrimination. 
Attributing a determining weight to the (then) recent case-law of 
the European Court of Human Rights58, the Court ruled that the 
principle of equal pay (Article 141 TEC, now Article 157 TFEU) 
«precludes legislation which – in breach of [Article 12 ECHR] 
prevents a couple [such as that of the applicant, composed of a cis 
and a trans person] from fulfilling the marriage requirement which 
must be met for one of them to be able to benefit from part of the 
pay of the other»59. At the same time, the Court stressed that the 
preconditions on gender recognition were left to the competence 
of the Member States60. Attributing considerable importance to 
the – then – recent case-law of the European Court of Human 

54 Case C-117/01 KB v National Health Service Pension Agency [2004] ECR 
I-00541, Opinion of the AG Ruiz-Jarabo Colomer.

55 Ibid., par. 66.
56 Ibid., parr. 73-77.
57 Case C-117/01 KB v National Health Service Pension Agency, cit., par. 32.
58 Discrimination on the Ground of Sexual Orientation and Gender Identity, 

in Research Handbook on EU Labour Law, eds. Bogg A., Costello C. , Davies 
A.C.L., Cheltenham, UK, and Northampton, MA, USA, Edward Elgar 
Publishing, 2016.

59 Case C-117/01 KB v National Health Service Pension Agency, cit., parr. 31 
and 36.

60 Ibid., parr. 34-36.
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Rights61, the discrimination was found in the inability of the cou-
ple to marry on an equal basis with cis people62.

The 2006 Richards v Secretary of Work and Pensions Case argu-
ably confirmed the decision in KB63. A post-operative trans wom-
an, legally categorised as a man, saw her application to retire before 
the statutory age prescribed for men (65 instead of 60, the age for 
people categorised as women) declined. She thus lodged a claim 
denouncing a violation of Article 4, Directive 79/7, and the prin-
ciple of equal treatment therein enshrined. AG Jacobs sided with 
the claimant and the root of the alleged discrimination lay in the 
lack of recognition of the acquired gender64. The Court of Justice 
ruled in favour of the applicant. The Court cautioned that Mem-
ber States are competent to decide when preconditions for gender 
reclassification are fulfilled65. Yet, the CJEU made clear that Direc-
tive 79/7, which protects equality in social security law, protect-
ed the applicant as well66. The Court pointed out that the unequal 
treatment in this Case originated in the inability of trans persons to 
achieve recognition of the gender which they «acquired following 
surgery»67.

Both these decisions still preserve a medicalised narrative of 
gender identity. Surgery remains central in the understanding of 
the trans experience. Moreover, no reference to non-binary identi-

61 I v. United Kingdom, App n. 25680/1994 (ECtHR, Grand Chamber, 11 July 
2002); Christine Goodwin v. United Kingdom, App n. 28597/1995 (ECtHR, Grand 
Chamber, 11 July 2002).

62 Case C-117/01 KB v National Health Service Pension Agency, cit., par. 31.
63 Case C-423/04 Sarah Margaret Richards v Secretary of State for Work and 

Pension, cit.
64 Case C-432/04 Sarah Margaret Richards v Secretary of State for Work and 

Pension [2006] I-3602, Opinion of the Advocate General Jacobs, parr. 40-46.
65 Case C-117/01 KB v National Health Service Pension Agency, cit., par. 21.
66 Ibid., parr. 22-23.
67 Ibid., par. 28.
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ties can be found. Then again, neither of the decisions engaged in 
a description of trans identity. As such, the normative definition 
of trans identity stayed more obscure than it was in P.. This lack 
of definition is important for creating an inclusive protection of 
trans identity, as any identity definition represents an exclusionary 
act, bound to include some and exclude others from its scope68. 
Moreover, in both Cases, discrimination has been found through 
the comparison between the trans and cis conditions, underlining 
the worse treatment of the former.

3.3. Phase three: gender discrimination and gender diversity

With the 2018 decision in MB v Secretary of State for Work and 
Pensions (Case C-451/16), the EU law on trans identity rights 
could be seen to be entering a new phase. Thanks to this decision, 
the preconditions on gender recognition, which were previously 
left to the competence of the Member States, now seem to be, at 
least in principle, open to challenge based on EU law. The Court 
seems to have laid the foundation for future contestations of pre-
conditions to be carried forward. At the same time, as in 1989, the 
EP has showed a remarkable opening to the rights of non-medical-
ised and non-binary trans people. Admittedly an instrument of soft 
law, this statement however indicates political support to gender 
diversity recognition.

The MB Case concerns the claim of an unrecognised post-op-
erative trans woman who could not retire at the statutory age 
prescribed for women. She satisfied the social and diagnostic re-
quirements contained in the UK Gender Recognition Act 2004, 
but she refused to annul the marriage with her wife, which was a 

68 Osella S., Rubio-Marin R., The Right to Gender Recognition in Colombia: 
How Constitutional Law can Protect Trans Rights, in Bulletin of Latin American 
Research, forthcoming.Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of



Gender Identity and EU Law

103

requirement at the time (Section 11(c) of the Matrimonial Causes 
Act 1973). In this Case, the claimant was not faced with an utter 
denial of gender recognition. However, she claimed that the “an-
nulment requirement” entailed sex discrimination, in violation of 
Article 4(1) of Directive 79/7.

A.G. Bobek underlined that the “real crux” of the Case was 
whether the annulment precondition represented a discrimination 
on grounds of sex69. The previous case-law established that precon-
ditions were for the Member States to determine. However, leaving 
unchecked discretion to the latter would entail «the risk that dis-
crimination on the basis of gender reassignment, forbidden by the 
directive, could return through the back door in the form of pre-
requisites or conditions attached to the recognition of status»70. 
At the same time, it «would also disregard the dynamism of gender 
recognition as a process». Indeed, «protection is needed not only 
once one has full gender recognition, but also (and sometimes rath-
er in particular) with regard to the trajectory of getting there»71. In 
fact, the AG held that the stage at which trans people are entitled 
to EU law – at which point in their transition – varied according 
to the circumstances72.

The Grand Chamber upheld the claim. Firstly, it specified that 
the ruling was limited to the annulment of marriage as a precondi-
tion «for entitlement to the State retirement pension at issue»73. 
The CJEU remarked that Member States are competent to deter-
mine the general preconditions on gender recognition. Yet, this 
competence must be exercised in compliance with EU law, and, 

69 Case C-451/16 MB v Secretary of State for Work and Pensions 
[ECLI:EU:C:2017:937] Opinion of the AG Bobek, par. 59.

70 Ibid., par. 70.
71 Ibid., par. 72.
72 Ibid., par. 74.
73 Case C-451/16 MB v Secretary of State for Work and Pensions, cit., parr. 26-27.

Q
uesto E

-book appartiene a E
LE

T
T

R
A

.S
T

R
A

D
E

LLA
 G

M
A

IL.C
O

M
 20123011-1214-0248-2393-qprfbkaby5of



Stefano Osella

104

specifically, with the principle of non-discrimination74. Hence, 
«for the purposes of the application of Directive 79/7, persons 
who have lived for a significant period as persons of a gender 
other than their birth gender and who have undergone a gender 
reassignment operation must be considered to have changed gen-
der»75, thus establishing that the transition of the applicant was 
sufficient, albeit not necessary, for recognition. The Court also 
underlined that the national legislation was asking trans people 
to seek the annulment of their marriage. It did not ask the same of 
cis people. The latter could retire without interferences with their 
family life76. In this, the Court identified a direct discrimination 
on grounds of sex77.

The Court was soon followed by the EP. The 2019 Resolution 
on the Right of Intersex People supported a de-medicalised under-
standing of trans rights, inclusive of non-binary options. Firstly, it 
welcomed the «de-pathologisation, however partial, of trans iden-
tities in the revisions of the ICD (ICD-11)». Along similar lines, 
the EP criticised the pathologisation of gender non-normative be-
haviour of children78. Secondly, the EP stressed «the importance 
of flexible birth registration procedures». It welcomed «the laws 
adopted in some Member States that allow legal gender recogni-
tion on the basis of self-determination». It encouraged «other 
Member States to adopt similar legislation, including flexible pro-
cedures to change gender markers, as long as they continue to be 
registered, as well as names on birth certificates and identity docu-
ments (including the possibility of gender-neutral names)»79.

74 Ibid., par. 29.
75 Ibid., par. 35.
76 Ibid., parr. 36-37.
77 Ibid., par. 52.
78 European Parliament, Resolution on the Rights of Intersex People, cit., par. 8.
79 Ibid., par. 9.
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4. Open questions and avenues for research

The doctrine of the CJEU seems to be “in the making”. Important 
questions remain unanswered. So far, we have witnessed a gradual 
expansion towards trans demands, including gender recognition – 
although limited to the enjoyment of the rights litigated in the Cas-
es. Phase Three in particular has made evident how the EU princi-
ple of equal treatment can disestablish the preconditions on gender 
recognition. It seems that this Decision might have set the stage for 
the disestablishment of further preconditions80. Yet, the law is not 
clear with regard to which preconditions might violate the princi-
ples of EU law, and which do not. In the following, a roadmap is 
proposed. It consists of two main questions, the answers to which 
may help delineate to clarify the extent of the EU protection for 
trans identities. This discussion may eventually challenge the no-
tion that «the EU framework […] currently excludes transgender 
people who cannot or do not want to undergo gender-affirming 
surgery» and non-binary individuals81.

The first question revolves around who the trans subject of 
EU law is. How does EU law define trans identity? What are 
the effects of such a definition with regard to the protection of 
trans identities? Scholars have criticised the medicalised and 
binary-normative conception of trans identity which transpires 
from EU law. In 2012, Bell wrote that «taken together, the ex-
isting cases show little evidence of challenging the basic notion 
of a gender binary. They take the law beyond the idea that gender 
is static and fixed, but the possibilities appear to be constrained 

80 It is worth repeating that this potential is limited to the scope of application 
of EU law.

81 European Commission, Directorate-General for Justice and Consumers, 
Legal Gender Recognition in the EU: The Journeys of Trans People towards full 
Equality, cit., 15.
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to moving decisively from male to female (or vice versa)»82. In 
2018, Dunne and Van Den Brink underscored the highly med-
icalised and binary understanding of trans people, and have 
doubted whether non-binary individuals are protected by the 
current law83. As said, in a recent report of the Commission, the 
possibility of protection of non-medicalised trans people has 
been excluded84.

Is EU law capable of a more – so to say – trans friendly interpre-
tation? In fact, also AG Bobek has envisioned the possibility of a 
more flexible reading of the case-law. Such a flexibility might repre-
sent a powerful weapon in the hands of trans advocates. A few ele-
ments could be a starting point for future investigations. Firstly, the 
definition “gender reassignment” given by the Court in P. included 
trans people who did not complete transition under the protection 
of the principle of equal treatment. May this definition might allow 
a more dynamic interpretation of trans identity? Moreover, whilst 
the narrative of the Court may admittedly be medicalised and bi-
nary, yet this narrative often refers to the case at hand: Could it be 
the case that it restates the facts litigated, more than promoting a 
certain idea itself ? In other words, does the CJEU endorse a gener-
alised notion of trans identity, beyond that provided in P? Finally, 
what is the bearing of the political will of the EP, which, with its 
2019 resolution on intersex people, seems open to non-medical-
ised and non-binary trans people? This may especially be the case in 
such an uncertain framework as exists now. One should moreover 

82 Bell M., Gender Identity and Sexual Orientation: Alternate Pathways in EU 
Equality Law, in American Journal of Comparative Law, 2012, 60, 2012, 137.

83 Dunne P., Van den Brink M., Trans and Intersex Equality Rights in Europe. A 
comparative analysis, cit., 2018, 53-54

84 European Commission, Directorate-General for Justice and Consumers, 
Legal Gender Recognition in the EU: The Journeys of Trans People towards full 
Equality, cit. 15.
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consider how the 1989 resolution of the EP has been consequential 
for the subsequent developments of the law.

The second question on our roadmap concerns the doctrinal 
consequences of grounding gender recognition in equality. That 
is, is the principle of equality able to define a framework through 
which further preconditions on gender recognition are disestab-
lished? Future research should clarify whether an expansive read-
ing of the right to gender recognition is implied to some degree by 
the equality bedrock of this right. This analysis would continue – 
in Europe and in relation to gender identity – the equality-liberty 
debate which took place in the US with regard to, among other 
areas, sexual orientation. Gerken argued that equality may be bet-
ter suited to «capture the essence of what is at stake in these de-
bates, which is to recognize not the parts of personhood that we 
all share, but to acknowledge the entire person before us whether 
share anything or not […]». She further explained: «What is re-
ally at stake […] is not whether al humans should enjoy a right, 
but whether gays and lesbians, in particular, should do so, and 
that idea is better captured by the equal protection paradigm»85. 
Furthermore, as argued by Markard, the principle of equality may 
generate a stricter test to evaluate the difference in treatment, and 
thus provide a more effective tool for gender diverse people. In-
deed, 

an equality approach, instead of individualizing gender identities as a personal 
choice (or even as an illness), could show that everyone has the right to live their 
gender identity without legal inhibitions – just as most of us [cis people] do, 
every day. Here, too, equality reveals its potential to achieve full participation in 

85 Gerken H.K., Larry and Lawrence, Tulsa Law Review, 2007, 42, 851. For 
a different opinion, supporting a liberty grounding of LGBTI+ rights, see, in the 
same special issue, Yoshino K., Tribe, in Tulsa Law Review, 2007, 42, 961-972. See 
also: Richards D.J., Liberal Democracy and the Problem of Patriarchy, in Israel Law 
Journal, 2013, 46, 169-191.
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society, citizenship in a thick sense, as opposed to the mere toleration of deviant 
individual choices86. 

How do such arguments play out in the case of identity rights 
of trans people as established by the CJEU and within the EU 
legal framework? Could equality problematise cis privilege in 
gender recognition? While the law always recognises cis people, 
it requires trans people to fulfil certain preconditions87. Under 
the EU principle of non-discrimination, can trans people legiti-
mately be subjected to preconditions when cis people are not?88 
These questions could possibly prove important in advancing 
trans rights, and show us some consequences of a promising doc-
trinal ground. 

86 Markard N., Private but Equal? Why the Right to Privacy will not Bring Full 
Equality for Same-Sex Couples, in Order from Transfer: Comparative Constitutional 
Design and Legal Culture, ed. Frankenberg G., Cheltenham, UK, and Northampton, 
MA, USA, Edward Elgar Publishing, 2013, 116.

87 In these cases, the choice for the right comparator seems to have created 
complexities – in general, the comparator approach is known to have some short-
comings. This issue will also need to be clarified by future research, although it 
seems that, overall, the Court has compared trans to cis people in its case-law. 
On this point, see Espinaçao Gomes I., Sex and Gender Beyond the Binary and 
Cisnormativity, cit., especially the criticism which the Author addresses at P., in 
which the Court seemed to be stuck in the man-woman comparison, instead of the 
cis-trans comparison, whichseems to be the case in the following decisions instead. 
Yet, it must be noted that the Court did not compare the applicant to any man, but 
to cis men.

88 Potentially interesting, and fruitful, seems the perspective of Croon-
Gestefeeld, who suggested that issues of gender equality and equal pay are usually 
decided by the CJEU under what she labels a “strict scrutiny” test. Under such a level 
of scrutiny, the Court of Justice engages in a comparative review between two groups 
of individuals. Through this test, the Court assesses whether «objective differences 
amongst the compared groups justify the differentiation». Croon-Gestefeld J., 
Reconceptualising European Equality Law. A Comparative Institutional Analysis, 
Oxford, Hart, 2017, 52. 
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5. Conclusions

In the Chapter, an account was given of the evolution of the EU 
right to trans equality which might be the starting point for future 
research, in particular foregrounding the conflicts and contradic-
tions present in the law. The conceptualisation of the three stages 
underscored the direction which EU law seems to have taken in 
this area to date, and the principles which seem to have been laid 
down. Undeniably, we have witnessed a steady expansion towards 
the instances of trans applicants. A form of gender recognition, 
even if limited to the enjoyment of the litigated EU rights, has been 
derived from the principle of non-discrimination. When it became 
clear that a lack of recognition represented a form of sex discrimi-
nation, the seeds for the formation of an – arguable – identity right 
were sown. Currently, we perceive a sense of incompleteness in the 
boundaries of such a right. Indeed, the question of which precon-
ditions may be in conflict with EU law remains open.

Two lines of investigation are suggested to clarify the principles 
which may guide the answer to the future questions regarding rec-
ognition of non-medicalised or non-binary trans identities. Inves-
tigating the trans subject of EU law from a still unexplored point of 
view might challenge the predominant interpretation of the juris-
prudence of the Court of Justice. At the same time, the principle of 
equality was suggested to be a possible leverage to make the law be 
receptive to trans diversity. This reading be to the advantage of less 
normative trans identities, which might simply be non-included 
yet rather than being excluded from recognition. This is a signifi-
cant difference from a theoretical and a practical point of view. In 
conclusion, this Chapter’s aim was to stimulate a debate on an area 
of the law which has received less attention than deserved in the 
view of the author, but which has a great legal, as well as political, 
potential, especially in these – so to speak – troubled times.
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The Legal Treatment of Hermaphroditism in 
Ancient Rome. From Persecution to Integration

Ralph EvȆque

In 2009, Caster Semenya is 18 years old. The South African 800m 
athlete is beginning to impress observers with her promising per-
formances1. On 31 July of the same year, she became African Junior 
Champion and in the same movement, she captured the world’s 
best performance of the year at any age. A few weeks later, she took 
part in the Senior World Athletics Championships. Qualifying 
quickly for the final, she was the favourite for the title. The pub-
lic then discovered her. If her tactician talents and the beauty of 
her strides are undeniable, it is above all her physical appearance 
combined with her masculinity that seems to question. On the 
eve of the women’s 800m final of the World Athletics Champion-
ships, which she will eventually win, the International Association 

1 Pape M., Roger P., Science, Sport, Sex, and the Case of Caster Semenya: 
Decisions about who can Compete as a Female Athlete in World-Class Athletics 
should be Informed by Science, but they are ultimately Subjective, in Issues in Science 
and Technology, 2019, 1, 56-63; McQuoid-Mason D., Would it be Ethical or Legal 
for Doctors in South Africa to Administer Testosterone-Reducing Drugs to Caster 
Semenya?, in South African Medical Journal, 2019, 109-8, 552 ss.; Mahomed S., Dhai 
A., Discrimination and Racial Bias, in South African Medical Journal, 2019, 109-8, 
548-551; Farham B., Semenya C., The Questionable Practice of Gender Verification, in 
South African Medical Journal, 2019, 109-8, 543 ss.; Olivesi A., Montanola S., Quels 
locuteurs pour quelles définitions de l’identité sexuée dans les médias?, in La langue. 
Revue de linguistique et d’analyse du discours, 2018, 10-1, 205-220.
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of Athletics Federations (IAAF) is testing her for eligibility2. The 

2 Femininity tests first appeared in the sports context in the 1930s, just as 
women were beginning to gain access to high-level sport. Their role was to ex-
clude from sports competitions both men masquerading as women (either out of 
concupiscence or in order to win more easily) but also athletes deemed too virile, 
since their particularities would give them an advantage over their competitors. 
For the first decades, these tests were limited to a simple cursory visual examina-
tion imposed on athletes who, because of their physical appearance judged to be 
male, caused controversy. Although tests of femininity were initially only carried 
out on an ad hoc basis, from 1966 onwards this was not the case. From that date 
onwards, the IOC systematised the tests and issued “certificates of femininity”. 
From 1966 to 1968, sportswomen were tested on the basis of morphological and 
gynaecological tests. From 1968 to 1991, the way of assessing femininity evolved 
and was now based on genetics (Barr’s corpuscle test). In short, the aim is to 
check that athletes who wish to compete in the female categories have two X sex 
chromosomes. Since 1991, femininity has been considered according to another 
method, the search for the SRY gene, a marker of masculinity. However, the de-
termination of femininity by means of genetics shows its limitations. Particularly 
in the “Maria Jose Martinez-Patino case”. The Spanish runner had initially been 
declared ineligible for the 1988 Seoul Games because she did not have two X sex 
chromosomes but XY. However, the latter showed an insensitivity to androgens 
which resulted in the fact that she had developed as a woman. Defended by many 
geneticists, Maria Jose Martinez-Patino is rehabilitated by the IOC. Her misad-
venture was also experienced by eight athletes who were first excluded and then 
allowed to participate in the 1996 Olympic Games in Atlanta. From then on, the 
genetic method was abandoned and the gynecological examination was returned 
to. At the same time, at the end of the 1990s, under the influence of Bernard 
Dingeon, responsible for gender control at the 1992 and 1994 Olympic Games, 
a change (in mentality or simply in vocabulary?) took place. Indeed, we now 
speak of a gender test, on the understanding that femininity is too complex and 
undulating a concept to be “measured” by means of a simple scientific analysis. In 
2000 (in fact and officially in 2005), the IOC gave up the idea of systematically 
checking sportswomen and girls and, by the same token, of “certificates of fem-
ininity”. However, the Olympic Committee reserves the right to test an athlete 
for whom there is serious doubt as to her gender identity. At the end of the 2000s 
and in particular after the Caster Semenya scandal, the tests carried out focused 
on hormonal criteria, in particular the testosterone level, which must be less than 
10 nanomoles per litre of blood for a sportswoman to be able to compete in the 
women’s categories (5 nanomoles since 2018). Currently, the terminology used 
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results are made public, Caster Semenya has a genotype XY (male) 
and a testosterone production higher than that normally produced 
by a biological female (hyperandrogenism). Since then, Caster Se-
menya has won the world title three times and the Olympic title 
twice. However, between August 2009 and July 2010, and since 
mid-2019, she has been suspended due to her sexual indetermi-
nacy3. The situation has now reached an impasse. Indeed, in April 
2018, an IAAF regulation stipulates that sportswomen competing 
in long-distance (100, 200 and 400 metres and 110 metres hurdles) 
and middle-distance (800 and 1500 metres)4 with a testosterone 
level of more than 5 nanomoles per litre of blood can no longer 

by the International Olympic Committee (IOC) is that of an eligibility test, since 
sports bodies consider that gender, like femininity, is too sensitive a concept to 
be defined by a test. Eligibility tests would only have the ambition to highlight 
the criteria for authorising or not authorising a sportswoman to compete in the 
women’s category. This semantic change has in fact not led to any significant 
structural changes. Whether one speaks of a test of femininity, gender or eligi-
bility, the mechanism is the same: that of a “sex police” which classifies athletes 
into one of the two categories recognised as legitimate (male/female) on the basis 
of physical appearance and subjective scientific standards. On this subject, read: 
Bohuon A., Catégorie dame. Le Test de féminité dans les compétitions sportives. 
Une histoire classée X?, Paris, Éditions IXe, 2012; Fausto-Sterling A., Corps en tous 
genres: La dualité des sexes à l’épreuve de la science, Paris, La Découverte, 2012, 19; 
Montanola S., Olivesi A., Gender Testing in Sport: Ethics, Cases and Controversies, 
London, Routledge, 2016.

3 There has been considerable controversy in the specific community regard-
ing the sporting benefits of hyperandrogenism. In any case, it should be noted that 
this stems from the injustice of considering that a high testosterone level is an unfair 
advantage for a sportswoman but to ignore other particularities (size, creatine pro-
duction, heart rate…).

4 It appears that the abovementioned Regulation is specifically directed against 
Caster Semenya. Indeed, it does not seem entirely logical to limit the application of 
this obligation to the substantive and middle ground and to exclude from the scope 
of this regulation athletic disciplines such as throwing. Indeed, it has been shown 
that testosterone levels have a more decisive impact on shot put, hammer, javelin and 
discus throwers than on runners.
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compete in the women’s categories5. The IAAF allows – and even 
encourages – the athletes concerned to take medication that re-
duces their testosterone levels so that they can continue to practice 
their sport at the highest level6. Caster Semenya, having endured, 
and continuing to endure, a deplorable exposure of her private life, 
has nevertheless contributed to the necessary media coverage of the 
issue of intersexuality/intersex7.

Today we will discuss the legal treatment of persons with mixed 
sexual characteristics. Before doing so, however, let us provide some 
necessary terminological and methodological clarifications.

Persons with congenital genital, gonadal or chromosomal sex-
ual characteristics that do not correspond to the usual definitions 
of male or female bodies have been designated in different ways 
in Western history. Julien Picquard lists no less than ten different 
terms used today in his book Ni Homme, Ni Femme. Investigation 

5 On 18 February 2019, Caster Semenya will initiate an appeal against the 
above-mentioned IAAF Rules before the Court of Arbitration for Sport (CAS). 
Despite the support of the United Nations Human Rights Council, CAS upholds 
the IAAF’s ruling on 1 May 2019. Caster Semenya subsequently referred the matter 
to the Swiss Supreme Court, which decided to suspend the contested settlement and 
to lift the suspension on 30 July 2019. Since then, the Complainant has increased 
the number of appeals. In view of the fact that she refuses to take medication, Caster 
Semenya can no longer take part in long-distance and middle-distance races and is 
therefore considering taking part in longer distance races or trying out other sports 
(football in particular).

6 One can be circumspect in the face of this obligation, which aims at mediat-
ing patients even though they have no pathology.

7 Note that Caster Semenya is not the only hyperandrogenic and intersex 
athlete. We can cite, without however being able to be exhaustive, the cases of the 
legendary Maria Mutola specialist in sprint and middle distance, Olympic champion 
in the 800 metres in 2000; Pamela Jelimo Olympic champion in the 800 metres in 
2008; Dutee Chand specialist in sprint and suspended in 2014; Margaret Wambui 
who won the bronze medal in the 800 metres at the Olympic Games in Rio in 2016 
or Francine Niyonsaba runner-up to Caster Semenya at the same Olympic Games in 
2016.
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of intersexuation: hermaphrodite, pseudo-hermaphrodite, inter-
sex, intersexed, intersexed, intersexual, intergender, androgynous, 
third sex, person presenting a sexual or genital ambiguity, individu-
al presenting a sexual development disorder (SDD)8.

During Greco-Roman antiquity, the term hermaphrodite was 
most often used. It should be noted that this term refers to a Greek 
myth in which the character Hermaphróditos is the main protag-
onist9. Hermaphróditos is the son of the gods Hermes and Aphro-
dite. The latter, of a very beautiful constitution, arouses the desire 
of the naiad Salmacis as he bathes undressed in the lake of which 
she is the protector10. Intoxicated by this new love and devastated 
by the indifference of HermaphróditosSalmacis begs Zeus to unite 
him forever to the young ephebe. Her wish is granted when, under 
the influence of divine power, the bodies of the nymph and her be-
loved are united into a single entity endowed with both masculine 
and feminine attributes11. During the ancient period, other more 

8 Picquard J., Ni Homme, Ni femme. Enquête sur l’intersexuation, Paris, La 
Musardine, 2013.

9 Theophrastus, On Moral Characters, XVI; Diodorus of Sicily, Historical 
Library, IV, 6, 5; Ovid, Metamorphoses, IV, 288-390. Read too: Brisson L., Le sexe 
incertain Androgynie et hermaphrodisme dans l’Antiquité romaine, Paris, Les Belles 
Lettres, 1997.

10 Ovid, Metamorphoses, IV, 285-379. Note that the nymph Seleucis is explicitly 
named only in Ovid.

11 The legend of Hermaphróditos may be related to the myth of the androg-
ynous one reported by Plato in The Banquet (189d-193d): «In many civilizations 
appears, before the distinction between man and woman, the figure of the androgy-
nous one. What is this myth? According to mythology, the human species was born 
from the androgynous. An androgynous was formed by two beings of opposite 
sexes coupled together. Two beings into one. Proud of their double nature, the 
Androgynous wanted to defy the Gods, especially Zeus, by trying to enter the king-
dom of the Gods. The Gods, in anger, and through the voice and lightning of Zeus, 
decided to punish the androgynous people by separating them into two distinct 
beings. Thus would have been born men and women as we are today. The separated 
androgynous people were very sad and began to find each other again. Their quest 
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or less stigmatizing terms coexisted with that of hermaphrodite: 
being sexually ambiguous, monster, prodigy, androgynous, person 
of both sexes, true eunuch12.

No significant semantic evolution is to be reported before the 
end of the 19th century13 when doctors who had been interested 

was usually a long one. The myth says that love is only a feeling of lack of this state 
of oneness between two beings. Thus, the soul mate, the loved one, could be the part 
of the androgynous being that was taken away from you by the wrath of the Greek 
Gods. A myth to describe what love is, and which, in the end, represents all that one 
can feel when one has found one’s soul mate. Since that time, we have been searching 
for that lost part of ourselves. This explains the attraction that exists between beings. 
If we are a man and that half was female, we will look for that woman. If, on the other 
hand, she was male, we will look for that other male. And vice versa».

12 Boehringer S., Sexe, genre, sexualité: mode d’emploi (dans l’Antiquité), in 
Kentron, 2005, 21, 92-94; Cantarella E., L’hermaphrodite et la bisexualité à 
l’épreuve du droit dans l’antiquité, in Diogène, 2004, 208-4, 3-15; Vallar S., Les 
Hermaphrodites: l’approche de la Rome antique, in Revue Internationale des droits 
de l’Antiquité, 2013, LX, 201-217; Cantarella E., Selon la nature, l’usage et la loi. La 
bisexualité dans le monde antique, Paris, La Découverte, 1991; Crifò G., Prodigium e 
diritto. Il caso dell’ermafrodita, in Index, 1999, 27, 113-120. 

13 Dreger A., Hermaphrodites and the Medical Invention of Sex, Cambridge, 
MA, Harvard University Press, 1998, Chapter 5; Geertje M., Altérations des logiques 
du sexe. L’hermaphrodisme dans des cas médicaux et juridiques du XIXe siècle, in 
Cliniques méditerranéennes, 2017, 95-1, 21-34; Houbre G., Un sexe indéterminé?: 
l’identité civile des hermaphrodites entre droit et médecine au XIXe siècle, in Revue 
d’histoire du XIXe siècle, 2014, 48-1, 63-75; Salle M., Une ambiguïté sexuelle 
subversive: L’hermaphrodisme dans le discours médical de la fin du XIX e siècle, in 
Ethnologie française, 2010, 40-1, 123-130; Houbre G., Un individu d’un genre mal 
défini. L’hermaphrodisme dans les procès en nullité de mariage (France, XIXe Siècle), 
in Rue Descartes, 2019, 95-1, 80-107; Delcourt M., Hermaphrodite. Mythes et rites 
de la bisexualité dans l’Antiquité classique, Paris, PUF, 1992; Paturet A., Ambivalence 
sexuelle et identité juridique à travers les âges, in Journal of Research in Gender Studies, 
2012, 2-1, 11-27; Cuny-Le Callet B., Rome et ses monstres: Naissance d’un concept 
philosophique et rhétorique, Paris, Millon, 2005; Peter O.M., Olim in Prodigiis Nunc 
in Deliciis - Lo Status Giuridico dei Monstra nel Diritto Romano, in Iura antiqui-
ta, iura moderna, ed. G. Hamza; Benedek F.F., Studia Iuridica Auctoritate, Pecs, 
Universitatis Pecs Publicata, 2001, 207-216.
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in natural curiosities since the 17th century14 began to distinguish 

14 In particular, the book of Isidore Saint-Hilaire G., Histoire générale et particu-
lières des anomalies de l’organisation chez l’homme et les animaux, Paris, Baillère, 1832. 
See: Graille P., Le Troisième sexe. Être hermaphrodite aux XVIIe et XVIIIe s., L’Aquila, 
Arkhê, 2011; Closson M., Avant-propos, in L’Hermaphrodite de la Renaissance aux 
Lumières, ed. Closson M., Paris, Garnier, 2013, 7-33; Kramer F., Hermaphrodites 
Closely Observed. The Individualisation of Hermaphrodites and the Rise of the obser-
vatio genre in Seventeenth-Century Medicine, in L’Hermaphrodite de la Renaissance 
aux Lumières, ed. Closson M., Paris, Garnier, 2013, 37-60; Duong-Iseler S., Tous les 
hermaphrodites ne sont point des monstres. L’hermaphrodite chez Fortunio Liceti, in 
L’Hermaphrodite de la Renaissance aux Lumières, ed. Closson M., Paris, Garnier, 2013, 
61-76; Graille P., Classez ce monstre, cela fait venir d’obscures pensées aux Lumières, 
in L’Hermaphrodite de la Renaissance aux Lumières, ed. Closson M., Paris, Garnier, 
2013, 77-90; Stănică M.G., Représenter l’ambiguïté dans l’Encyclopédie de Diderot 
et d’Alembert, in L’Hermaphrodite de la Renaissance aux Lumières, ed. Closson M., 
Paris, Garnier, 2013, 91-107; Leibacher-Ouvrard L., Imaginaire anatomique, débor-
dements tribadiques et excisions Le Discours sur les hermaphrodites (1614) de Jean 
Riolan fils, in L’Hermaphrodite de la Renaissance aux Lumières, ed. Closson M., Paris, 
Garnier, 2013, 111-124; Seth C., Entre curiosa et œuvre scientifique Les cas de Louis 
Hainaut, Marie Augé et Jaqueline Foroni, in L’Hermaphrodite de la Renaissance aux 
Lumières, ed. Closson M., Paris, Garnier, 2013, pp. 125-145; Klöppel U., The lost 
Innocence of Hermaphrodites Medical Reasoning on Hermaphroditism around 1800, in 
L’Hermaphrodite de la Renaissance aux Lumières, ed. Closson M., Paris, Garnier, 2013, 
147-168; Rothstein M., L’androgyne politique au XVIe siècle, in L’Hermaphrodite de 
la Renaissance aux Lumières, ed. Closson M., Paris, Garnier, 2013, 169-183; Denzel 
V., Entre le rire et la subversion. Le changement de sexe dans les épopées italiennes et 
françaises du XIVe au XVIe siècle, in L’Hermaphrodite de la Renaissance aux Lumières, 
ed. Closson M., Paris, Garnier, 2013, 185-206; Raviez F., Voltaire ou l’hermaphrodite 
en question(s), in L’Hermaphrodite de la Renaissance aux Lumières, ed. Closson M., 
Paris, Garnier, 2013, 279-303; Brancher D., Le genre incertain De l’hermaphrodisme 
littéraire et médical, in L’Hermaphrodite de la Renaissance aux Lumières, ed. Closson 
M., Paris, Garnier, 2013, 307-324; Cerf-Michaut C., Hermaphrodisme et langage: le 
cas de l’équivoque, in L’Hermaphrodite de la Renaissance aux Lumières, ed. Closson 
M., Paris, Garnier, 2013, 325-340; Closson M., Une utopie dans l’utopie: la langue 
hermaphrodite, in L’Hermaphrodite de la Renaissance aux Lumières, ed. Closson M., 
Paris, Garnier, 2013, 341-356; D’Angelo F., Libertinage, hermaphrodisme et masculin-
ité, in Les Dossiers du Grihl [On line], 2010-01 (accessed: 02.05.2019). http:// journals.
openedition.org/dossiersgrihl/3964; Graille P., Les hermaphrodites au XVIIe et XVIIIe s., 
Paris, Les Belles Lettres, 2001.
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between true and pseudo-hermaphrodism15. The first type of sex-
ual mixing16 consists in the presence in the same individual, who 
may present a XX or XY karyotype, of true male and female genital 
structures (erectile penis, prostate, vagina and uterus).

Pseudo-hermaphrodism can be either feminine or masculine. 
In the first case, the individual has an XX karyotype, functional 
internal female sexual organs but ambiguous external sexual or-
gans due to either exposure to androgens during pregnancy which 
caused virilizing effects, or congenital adrenal hyperplasia (which 
causes the same effects). In the second case, the person has an XY 
karyotype but a testosterone-related problem. Or because of a 
condition called androgen insensitivity syndrome (AIS), which 
results in the patient having female external sex organs due to 
non-functional testosterone receptors but also internal testicles 
and an absence of uterus. Or due to an early testosterone deficien-
cy which causes ambiguity of the external genitalia and sterility 
in most cases.

In the middle of the First World War, the Austrian geneticist 
Richard Goldshmidt is at the origin of a considerable change in the 
apprehension of the individuals presenting a sexual mix by desig-

15 Geoffroy Saint-Hilaire distinguishes masculine, feminine, neutral, mixed 
and bisexual hermaphrodism (Histoire générale et particulières des anomalies de l’or-
ganisation chez l’homme et les animaux, Paris, Baillère, 1832). A few decades later, 
the Scottish physician James Young Simpson differentiates between true and false 
hermaphroditism (Anaesthesia, Hospitalism, Hermaphroditism, and a Proposal to 
Stamp Out Small-pox and Other Contagious Diseases, Edinburgh, Black, 1871). In 
1876, the German Theodor Albrecht Klebs perfected the previous classification 
by making a distinction between true and pseudo hermaphrodism (Handbuch der 
Pathologischen Anatomie, Berlin, Hirschwald, 1876). Read: Dorlin E., Sexe, genre et 
sexualités Introduction à la théorie féministe, Paris, PUF, 2008, 33 ss. 

16 On the difficulty of assessing the prevalence of different forms of hermaphro-
ditism: Chau P., Herring J., Defining, Assigning and Designing Sex, in International 
Journal of Law, Policy and the Family, 2002, 327.
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nating them by means of the term intersexual17 which has the merit 
to have a connotation less mythological, phantasmagoriated and 
exotic than that of hermaphrodite18. More importantly, the term 
“intersexual” reflects in a more subtle way the fact of experiencing 
an atypical sexual development, of presenting a genital ambiguity19. 
It is only in the 1950s that the term “intersexual” began to impose 
itself in the American medical field. It should be noted that many 
people prefer to use the word “intersex”20 to describe themselves 
because “intersex” is an ambiguous term often associated with 
sexual or gender identity21. Even more recently, in 2005, an asso-

17 Goldshmidt R., Intersexuality and the Endocrine Aspect of Sex, in 
Endocrinology, 1917, 1-4, 433-456.

18 The Collectif Intersexes et Allié.e.s-OII France notes that: «The term her-
maphrodism […] is biologically erroneous: the intersex are not half-male, half-female 
beings with a double functional genital apparatus. However, some intersex people 
have reappropriated the stigmatizing and exoticizing burden of the term and make it 
a political identity. Beware, if some intersex people use it, it is very inappropriate for 
dyadic people to do so». https://cia-oiifrance.org/2018/07/03/intersexe-cest-quoi-2/.

19 It should be noted that the term “hermaphroditic”, which refers to having 
both male and female genitalia, is often misused. For example, journalist Emmanuel 
Quintin described Caster Semenya as a hermaphrodite in Le Figaro in September 
2009, even though he admitted that: «Blood, chromosomal and gynecological tests 
carried out on the young South African woman reveal that she does not have ovaries 
but internal testicles that produce testosterone».

20 It should be noted that while the terms “intersex” and “intersexed” are gen-
erally considered synonymous so that Janik Bastien Charlebois (Les sujets intersexes 
peuvent-ils (se) penser?, in Socio, 2017, 9, 143-162) proposes the following writing: 
intersex(ué)es. However, the associations of persons concerned make a distinction 
(Charlebois, ibid.). Thus, intersexed persons would be: «all persons who deviate 
from the normative developmental figures “male” and “female” created by medicine, 
and who can be “corrected” by it during early childhood or adolescence», whereas 
the expression “intersexed persons” refers to those: «who are aware that they belong 
to a group of persons who have suffered the same medical disability, who adopt a 
positive and non-pathologizing view of their bodies and who affirm a political iden-
tity».

21 http://sts67.org/html/gloss/fr_glossaire.html#intersexuation.
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ciation of intersex people22, the Intersex Society of North America 
(ISNA), advocated for a change in nomenclature and proposed a 
new, more neutral term for them, DSD for “Disorders of Sex De-
velopment”23. This new proposal did not meet with consensus since 
the term DSP is considered pathological and led – in reaction – to 
the creation of the International Intersex Organization24. It should 
be noted that it is very difficult to define precisely the scope of the 
population qualified as intersex. Firstly, because intersex people do 
not always have visible sexual mixing at birth and are therefore not 
diagnosed. Above all, because of the narrow or extensive concep-
tion of intersex. Thus, the incidence can be as high as 2% of births 
(4% for the psychologist John Money)25 when it is considered that 
intersex refers to any deviation from a standard ideal of the male 
or female genitalia26. This same incidence may decline to less than 
0.4% when the term intersex is reserved only for people with a di-
vergence between their karyotype and their phenotype or when 
the phenotype is totally ambiguous27. The UN defines intersex 

22 The development of associations of intersex people can be noted from the 
early 1990s. The Intersex Society of North America is the precursor to this. It was 
created in 1993 in the United States in the same movement as the precursor article 
of Sterling A., The Five Sexes, in The Sciences, 1993, 33-2, 20-24. 

23 Dreger A., Chase C., Sousa A., Gruppuso P., Frader J., Changing the 
Nomenclature/Taxonomy for Intersex: A Scientific and Clinical Rationale, in Journal 
of pediatric endocrinology & metabolism, 2005, 18-8, 729-733.

24 The International Intersex Organization was established in 2003 even before 
the publication of the disputed article (in 2005).

25 Gillis J., Letters from Readers, in The Sciences, 1993, 33-3, 4-51.
26 1,7% according to Fausto-Sterling A. (Corps en tous genres: la dualité des 

sexes à l’épreuve de la science, Paris, La Découverte, 2012); 2,0% for Blackless 
M., Charuvastra A., Derryck A., Fausto-Sterling A., Lauzanne K., Lee E., How 
Sexually Dimorphic are we? Review and Synthesis, in American Journal of Human 
Biology, 2000, 12, 151-166.

27 0,4% for Hullet C.L., Fausto‐Sterling A., Letter to the Editor, in American 
Journal of Human Biology, 2003, 15-1, 112-116; 0,018% according to Sax L., How 
Common is lntersex? A Response to Anne Fausto‐Sterling, in Journal of Sex Research, 
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people as those «born with physical sex characteristics that do not 
fit medical norms for female or male bodies»28. 

While some countries have changed their legislation to include 
intersex people by no longer imposing a binary sexual determina-
tion of the child at birth (this has been the case in Australia since 
2006, New Zealand since 2009 and Germany since 2013), most 
states are still mostly hostile or, at best, indifferent to intersex. In 
France29, many voices are calling for a legislative change allowing 
the recognition of a third gender (or neutral gender) and the fight 
against genital mutilation assigning intersex(ue)s to one of the two 
socially recognized genders30. However, for the time being, the leg-
islator remains deaf to these insistent foot calls.

Evoking modern issues such as gender and sexuality for an-
cient civilizations implies being cautious. Three precautions must 
be taken. 

First of all, the above-mentioned approach necessarily implies 
recourse to what Claude Calame calls “transcultural translation”31, 
i.e. the confrontation between two distinct and strongly different 
cultural models, that of a distant past of more than twenty centu-
ries and that of our Western present. Yet, such a comparison cannot 
be made – even with the greatest concern for neutrality – with-
out recourse, as Sandra Boehringer points out, to «cultural pre-
constructions linked to the hic et nunc of the person making the 

2002, 39-3, 174-178; 0,015 for Byrne A., Is Sex Binary?, in Arc Digital, November 
2018.

28 https://web.archive.org/web/20161121185256/http://ohchr.org/EN/
NewsEvents/Pages/DisplayNews.aspx?NewsID=20739&LangID=E.

29 Fortier C., Intersexués: le troisième genre en question en France et au-delà, in 
Socio, 2017, 9, 91-106.

30 Moron-Puech B., Fenouillet D. (eds.), Les intersexuels et le droit, Paris, Paris-
II Assas University Press, 2011.

31 Calame C., Interprétation et traduction des cultures, in L’Homme, 2002, 163, 
51-78.
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study»32. However, this inevitable anachronism is not necessarily 
detrimental if it can give rise to new questions33.

Then, it is a question of being careful with the exploited sources. 
Indeed, for the ancient period, it is particularly notable that the 
texts or images available to us were produced by the dominant 
groups and thus convey a normative oriented discourse.

Finally, it is necessary to bear in mind that concepts such as mas-
culinity, femininity, the difference between men and women, sexual 
orientation and gender identity are not natural concepts but rather 
a social construction dependent on geographical and chronological 
contexts34. The same applies – at least in part – to intersexuality. In-
deed, if, in general, biological sex is a matter of the empire of nature 
while gender is a cultural construction, the sexual assignment of a 
baby with genital ambiguity depends on societal considerations35. 

32 Boehringer S., Sexe, genre, sexualité: mode d’emploi (dans l’Antiquité), 
in Kentron, 2005, 21, 83-110.

33 According to Loraux N., Éloge de l’anachronisme en Histoire, in Le genre hu-
main, 1993, 27, 28: «It is an anachronism to go to Ancient Greece on the condition 
that the historian assumes the risk of asking questions that are not already Greek to his 
Greek subject: he agrees to subject his ancient material to questions that the Ancients 
did not ask themselves or at least did not formulate or, better still, did not cut out as 
such […] Not everything is absolutely possible when one applies questions from the 
present to the past, but one can at least experiment with everything on condition that 
one is at all times aware of the angle of attack and the object in question».

34 Boehringer S., ibid.: «To make a history of gender is to admit beforehand that 
what we call woman, man, feminine, masculine is a culturally constructed concept or 
ensemble, shaped by a given society, depending on the geographical and temporal con-
text from which it emerges. If everything were natural, there would be no need to make 
history. We make history of what evolves, of what changes, of what is unnatural». One 
will note the opposition between naturalism and constructivism. On this subject, read: 
De Fornel M., Lemieux C., Naturalisme versus constructivisme, Paris, EHESS Press, 
2008; Foucault M., La Volonté de savoir, Histoire de la sexualité, I, Paris, Gallimard, 
1984; L’Usage des plaisirs, Histoire de la sexualité, II, Paris, Gallimard, 1984; Le Souci de 
soi, Histoire de la sexualité, III, Paris, Gallimard, 1984; Laqueur T., Making Sex: Body 
and Gender from the Greeks to Freud, Cambridge, MA, Harvard University Press, 1990.

35 Boehringer S., ibid..
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In our contemporary Western societies, there is a biconstruction of 
gender (male/female) and a need, in order to belong to the normal 
order, to see a conformity between gender and sex (male/female). 
Given the fact that the conception of gender depends on the hic 
and the nunc, it is only logical that its apprehension is not the same 
in Greco-Roman antiquity as it is today36. In ancient Greece and 
Rome, social organisation was not built – as much as it is today – 
on the division between men and women, but on the opposition 
between free/slave and citizen/non-citizen. Similarly, sexuality is 
not perceived in a similar way in the Greco-Roman and Western 
worlds today. For one simple reason: in ancient Greek and Roman 
societies, we can speak of a “before sexuality”37 since sexual activity 
was not considered independently of other social practices involv-
ing the body38. As a result, in ancient European communities there 
never existed homogeneous categories of people attracted to the 
opposite or same sex39, nor was there the very contemporary oppo-
sition between homosexuality and heterosexuality40.

36 Gleason M., Making Men: Sophists and Self-Presentation in Ancient Rome, 
Princeton, Princeton University Press, 1995; Hallett J., Skinner M., Roman Sexualities, 
Princeton, Princeton University Press, 1997; Williams C., Roman Homosexuality, 
Ideologies of Masculinity in Classical Antiquity, Oxford, Oxford University Press, 1999; 
Éloi T., Dupont F., L’Érotisme masculin dans la Rome antique, Paris, Belin, 2001; 
Nussbaum M., Sihvola J., The Sleep of Reason. Erotic Experience and Sexual Ethics in 
Ancient Greece and Rome, Chicago, University of Chicago Press, 2002.

37 Halperin D. (eds.), Before Sexuality. The Construction of Erotic Experience in 
the Ancient World, Princeton, Princeton University Press, 1990.

38 Halperin D., How to do the History of Homosexuality, Chicago, University of 
Chicago Press, 2002.

39 Veyne P., La famille et l’amour sous le Haut-Empire romain, in Annales ESC, 1978, 
33, 35-63; Winkler J., The Constraints of Desire. The Anthropology of Sex and Gender in 
Ancient Greece, London, Routledge, 1990; Calame C., L’Éros dans la Grèce antique, Paris, 
Belin, 1996; Calame C., Les Chœurs de jeunes filles en Grèce archaïque, I Morphologie, 
fonction religieuse et sociale, II Alcman, Roma, Edizioni dell’Ateneo & Bizarri, 1977.

40 Tin L.G., L’invention de la culture hétérosexuelle, in Les Temps modernes, 
2003, 624, 119-126.

Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of



Ralph EvȆque

124

Let us project some twenty centuries back in Roman territo-
ry and examine the legal and social treatment of intersexuality in 
Rome. 

Roman civilization was spread over about twelve centuries, 
which can be broken down into three main periods. The archaic 
period characterized by a monarchical type of power and taking 
place from the legendary foundation of Rome in 751 B.C. to 509 
B.C. Then, the Republic which is characterized by a mixed political 
regime and which extends from the fall of the last Roman king in 
509 B.C. until the advent of the first emperor in 27 B.C. Finally, the 
Empire which, from 27 B.C. to 476 A.D. (for the West), is marked 
by a new monarchical regime, sometimes temperate (from 27 B.C. 
until 284), sometimes absolute (284-476). Each of these periods is 
characterized by quite different attitudes of the public authorities 
and of the population with regard to intersex people.

1. The legal treatment of hermaphrodites  
 (Archaic Period - II century before J.C.)

in Rome, any person who manifests sexual ambiguity (ambiguus 
sexus) – that is, the congenital or non-congenital presence of both 
male and female characteristics41 – is referred to as a hermaphro-
dite. In antiquity, hermaphrodites tended to be defined in terms 
of genitalia. The late clinical description by the physician Paul of 
Aegina in the 7th century is quite characteristic: 

The disease of hermaphrodites was named after the composition of the names 
Mercury and Venus. It brings a lot of deformity to both sexes. There are, accord-
ing to Leonides, four different species: three for men and one for women. For the 
first, the place of the female sexual parts, furnished with hair, appears sometimes 
at the perineum, sometimes in the middle of the scrotum; the third species oc-

41 In ancient ancient art, the Hermaphrodite generally presents male genitalia, 
female breasts and habitus.
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curs in those who urinate through a kind of urethra located at the scrotum. For 
women, an overgrowth similar to that of the male organ is often found at the 
top of their genitals, near the pubis, with three parts rising up, one like the penis 
and two like the testicles. The third species, which in males consists of urine dis-
charged through the scrotum, is incurable. But the other three can be healed by 
removing unnecessary parts and treating them like wounds42.

Other terms are used, such as semivir, which means half-man. 
Pliny the Elder in his Natural History establishes a division of the 
category of semiviri and distinguishes three types: spadones (cas-
trates), those whose testicles have been altered naturally or by acci-
dent and finally hermaphrodites43.

The Romans also used to use the term eunuch to refer to in-
tersex people. This is not surprising considering that the effects of 
castration are similar to certain types of intersex such as androgen 
insensitivity syndrome (AIS). 

However, it is inaccurate to equate intersex and eunuch in the 
sense that the former has not undergone any mutilation that would 
lead to genital ambiguity. Therefore the Romans often speak of a 
natural or congenital eunuch to refer to hermaphrodites44. This 
is notably the case of Favorinus of Arles, an eminent character to 
which we shall return.

We also find in the sources the presence of the terms “bisexual-
ity” and “androgyny” as a synonym of “hermaphrodism”. The first 
term today refers to the fact of having a sexual attraction for both 

42 Paul of Aegina, Medical Compendium in Seven Books, LXIX.
43 Pliny, Natural History, XI, 110.
44 The most obvious equivalent of the “natural eunuch” in moderate terms 

is the hypogonadotrophic eunuch, in whom an endocrine deficiency leads to pu-
berty failure. Horstmanshoff M., Who is the True Eunuch? Medical and Religious 
Ideas about Eunuchs and Castration in the Works of Clement of Alexandria, in From 
Athens to Jerusalem: Medicine in Hellenized Jewish Lore and in Early Christian 
Literature. Papers of the Symposium in Jerusalem, 9-11 September 1996, eds. Kottek 
S., Horstmanshoff M., Rotterdam, Pantaleon Reeks, 2000, 101-118.
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sexes, whereas in ancient times, the word reflects the presence of 
both sexes in the same individual45. As for androgyny (androgens), 
this concept nowadays refers to the person whose physical appear-
ance makes sex and/or gender uncertain, formerly characterizes 
genital duplicity or at least sexual or social behaviour outside the 
norm of the place and time46.

Whatever the semantics, the first reaction of the Romans to in-
tersex people was rejection, and this was widely echoed in their law.

The difficulty that Roman law has in understanding the intersex is 
due to the fact that there is no third gender in Rome, since in order to 
respect the eternal order of things willed by the gods47, every person 
must absolutely be male or female. Thus, whoever came out of this 
intangible framework was considered as a prodigium48. A prodigy is 
a phenomenon, an out of the ordinary incident caused, according to 

45 Cantarella E., ibid.; Brisson L., Bisexualité et médiation en Grèce ancienne, in 
Nouvelle Revue de psychanalyse, (Bisexualité et différence des sexes), 1973, 7, 27 ss.; 
Brisson L., Aspects politiques de la bisexualité. L’histoire de Polycrite, in Hommages 
à M.J. Vermaseren, I, Leida, Brill 1978, 80 ss.; Brisson L., Neutrum utrumque. La 
bisexualité dans l’Antiquité gréco-romaine, in L’Androgyne (Cahier de l’hermétisme), 
Paris, Albin Michel, 1986, 27 ss.

46 Sebillotte Cuchet V., Androgyne, un mauvais genre? Le choix de Plutarque (Ve 
siècle avant J.-C.-IIe siècle après J.-C.), in Genre, mœurs et politique dans l’Antiquité 
grecque et romaine, eds. Azoulay V., Gherchanoc F., Lalanne S., Schmitt Pantel P., 
Paris, Editions de la Sorbonne, 2012, 103: «It is characterized either by a physical, 
congenital or accidental abnormality, or by a disorder of gestures and ways of behav-
ing, or by an inappropriate way of expressing erotic desires». View more: Brisson L., 
ibid. 

47 Thomas Y., La division des sexes en droit romain, eds. Duby G., Perrot M., 
in Histoire des femmes en Occident, I, eds. Schmitt Pantel P., L’Antiquité, Paris, Plon, 
1991, 103-168; Thomas Y., L’union des sexes. Le difficile passage de la nature au droit, 
entretien avec Y. Thomas, Le Banquet, 1998, 12, 108-135.

48 Various terms close to the word prodigium exist in the Latin language. Let us 
quote the words: Portentum (event that announces something to come, omen that 
can be conjured up); Ostentum (event that hints at something. Gave the word osten-
sible); Monstrum (warning from the gods constituted by an unusual phenomenon. 
Gave the verb to show and the word monster).Q
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the Romans, by a divine action intended to reveal an imminent rup-
ture of the Pax deorum, the concord between men and gods49. To put 
it simply, the prodigy is a divine warning directed towards the entire 
human community and whose objective is to incite it to take urgent 
action in favour of the deities, otherwise the Ira deorum50 will be de-
finitively unleashed. Initially identified by the Roman priests51, prod-
igies receive official status after the Senate has legislated and taken, in 
association with the pontiffs, the measures to be taken to recover the 
Pax deorum that has begun to be shaken (Procuratio prodigiorum)52. 
Prodigies can be divided into six main categories:

• Exceptional meteorological and geological phenomena
• Exceptional epidemics due to their long and deadly nature 
• Strange events due to an extraordinary temporality or loca-

tion (a rooster crows in the middle of the night, a pig bursts 
into a temple in the middle of a ceremony…).

• Odious crimes (parricide in particular)

49 Either an event that is unusual in nature (plagues, earthquakes, volcanic 
eruptions, monstrous births), or an event that is ordinary in nature but occurs in an 
unusual place (temple in particular). It is not because the prodigy is an unusual event 
that it must necessarily be considered abnormal. It is enough that it is unusual and at-
tracts attention by some strange or frightening peculiarity. The divine sign carrying 
a threat is not always easy to distinguish, the prodigium can be considered negligible. 
Thus it happened that prodigies that were at first unknown were renewed, in iden-
tical form, and that they were recognized because of this repetition.

50 It should be noted that the prodigy is distinct from the omen in that it an-
nounces the future only in the event that humans fail to take the necessary steps to 
appease the gods.

51 Especially the pontiffs, augurs and haruspices. On this subject, see: Berthelet 
Y., Le rôle des pontifes dans l’expiation des prodiges à Rome, sous la République: le cas 
des “procurations” anonymes, in Cahiers Mondes anciens [On line], 2011, 2 (accessed: 
09.06.2020). http://journals.openedition.org/mondesanciens/348.

52 Bloch R., Les prodiges romains et la «procuratio prodigiorum», RIDA, Studies 
Fernand de Visscher, I, 1949, 119-131; MacBain B., Prodigy and Expiation: A Study 
in Religion and Politics in Republican Rome, in Latomus, 1982, 177.
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• Births of monstrous animals (talking, severely malformed, 
hybrids between several animals…).

• The “monstrous” human beings
Regarding the last of these categories, we can say that the Ro-

mans knew five groups of human prodigies: severely malformed 
children53, precocious children54, monsters half-man half beast55, 
multiple births56 and hermaphrodites. Sources concerning mal-

53 More than twenty cases of malformed or deformed children are recorded 
during Roman history. They constitute the numerically most important category, 
even before that of hermaphrodites, but, unlike the latter, only newborns are taken 
into account. The Romans did not have a specific term for them. There were two 
categories of malformations. The first category includes babies with missing eyes, 
noses, limbs, or a physical deformity. The second is newborns that have supernu-
merary limbs. The Romans’ attitude and discourse about these individuals varied 
according to the severity of the malformation. Mild deformities, such as supernu-
merary limbs, were felt to be an embarrassment to the individual and caused less 
particular concern. On the other hand, the most important malformations, such as 
the birth of Siamese twins, were considered a very serious wonder.

54 Two types of early children are known: early talkers and children who are 
born with teeth. There are five known cases of early talkers and several testimonies 
of children born with teeth. The wonders of the early talkers are pure imagination 
because it is scientifically impossible for a child to speak at birth or even at six 
months of age. On the other hand, there is nothing scientifically wrong with a child 
being born with teeth. In Rome, the birth of the first teeth was symbolic. According 
to funeral rites, it was necessary to wait until the teeth had grown in before the 
child was cremated or buried like adults. It is easier to understand why the Romans 
considered these children to be prodigies because these abnormalities (early speech 
or teeth pushed too early) called into question the stages of childhood.

55 Monsters, both animal and human, which are the result of two or more 
cross-breeding species are rare in Rome. For the latter, we have in 209 BC, the birth of 
a child with the head of an elephant and a woman giving birth to a snake. As far as the 
snake is concerned, it should be remembered that this animal, which was the attribute 
of the goddess Juno, was ambivalent, both good and bad. At the same time dangerous 
and at the same time beneficial and protective, when it was assimilated to a deity, to 
Jupiter or Apollo (in this case, it was put at the service of medicine, of health).

56 These births are a special case, because the Romans’ attitude changes accord-
ing to the number of children. The birth of twins was never considered a prodigy. 
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formed children as prodigies range from 218 B.C. to the end of 
the Republic. There is no doubt, however, that malformed children 
were considered prodigies much earlier, i.e. from the beginning of 
the Etruscan influence on Rome in the middle of the archaic peri-
od57. However, due to the weakness of the use of the written word, 
we have no trace of this. 

When an extraordinary event was discovered, the presence of 
a particular hermaphrodite, the priests of the city and the Senate 
were immediately notified and two steps were taken.

• On the advice of the priests, the Senate would vote on wheth-
er it was a prodigy or not.

• If the event was considered a prodigy, the question remained 
as to how to deal with it (procuratio prodigiorum). The Sen-
ate, after having asked the opinion of two particular bodies 
of priests, the pontiffs and the haruspices58, voted a second 
time to decide the fate of the prodigy and how to appease the 
divinity that had raised him in the world of men.

In the republican era, twins were welcomed in a positive way (a sign of abundance, 
wealth and fecundity since it obviously reminds us of the birth of Romulus and 
Remus) although some Romans saw in it the mark of the mother’s adultery. For the 
birth of triplets, only one case is noted in the list of prodigies in 163 BC. A number 
higher than three is considered a prodigy. While the birth of triplets is debatable, the 
birth of quadruplets and a higher number of children does not pose any problems of 
interpretation. It is a prodigy that calls into question the fixity of the human species. 
The latter category of prodigies is to be related to early children.

57 Indeed, the concept of prodigy is of Etruscan origin and penetrates the 
Roman mentalities at the time when the Etruscan kings, Tarquin the Elder first, im-
posed their yoke in the urbs. On this subject, read: Bloch R., Les prodiges dans l’antiq-
uité classique (Grèce, Étrurie et Rome) (Coll. «Mythes et religions»), Paris, PUF, 1963; 
Lehmann Y., Divination et prédestination à Rome. Enjeux doctrinaux et politiques, in 
Pouvoir, divination et prédestination dans le monde antique, eds. E. Smadja, E. Geny, 
Besançon, Institute of Sciences and Techniques of Antiquity, 1999, 249-258; Bloch 
R., La divination, Essai sur l’avenir et son imaginaire, Paris, Fayard, 1991.

58 The haruspices were called upon only when the pontiffs had no solutions to 
offer, when they did not know how to deal with the prodigy that had just appeared.Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of
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The assumption of the prodigy (procuratio prodigiorum) by the 
Roman civil (magistrates) and religious (pontiffs) authorities took 
place in two phases. In the first phase, the aim was to eliminate the 
defilement that the prodigy represented by making it disappear. In 
the second phase, it was necessary to regain divine favour by means 
of a number of ceremonies. For our purposes, only the examination 
of the first phase is presented here.

This first step was the elimination of the prodigy. It is neces-
sary to relate this necessity to Roman legislation dealing with dis-
abled newborns59. The first standard on this subject is attributed 
to Romulus, the first Roman king who founded the urb in 753 
BC60. This royal law states that Romulus required: «[…] the in-
habitants to bring up all their male children and, in the case of girls, 
their firstborn, forbidding them to kill any child under three years 
of age, unless the newborn was from birth crippled or monstrous 
(teras)61, in which case he did not forbid the parents to expose the 
child provided they had shown it to five men in the neighbour-
hood and obtained their consent»62. It should be noted that this 
legislative provision establishes a difference in treatment between 
boys and girls, and between children considered normal and those 
who were malformed. The physically handicapped child was left to 
the arbitrary action of his or her Pater familias, who could either 
expose him or her (put him or her on the street, in which case an-

59 Allély A., Les enfants malformés et considérés comme prodigia à Rome et en 
Italie sous la République, in Revue des Études Anciennes, 2003, 105-1, 127-156.

60 Allély A., ibid., 129.
61 The religious term teras is used. This word, which has undergone an impor-

tant semantic evolution over time, meant sign. Then in the language of the 5th and 
4th centuries, it took on the meaning of human, animal or even plant malformation. 
Read more: Roux O., Monstres: Une histoire générale de la tératologie des origines à 
nos jours, Paris, CNRS, 2016, 40 ss.

62 Dionysius of Halicarnassus, Roman Antiquities, II, 15.
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yone could take him or her, kill him or her, sell him or her)63 or 
bring him or her into the family. If the father of the family chose 
the way of the exhibition, he had however to refer to five neigh-
bours64. It seems that the purpose of this restriction was to dissuade 
or, at least, oblige the Pater familias to think carefully about this 
fatal action. Later, the Law of the XII tables of 451 B.C. prescribes 
the killing of handicapped children: «Let the child suffering from 
a manifest deformity be killed quickly but without bloodshed»65. 
The Decemiral legislation marks an evolution from the previous 
Royal Act66. Indeed, it now seems that the Pater familias no longer 
has any option: he had to eliminate his malformed child. How was 
this to be done? Either by strangulation or suffocation, or by re-

63 On the exhibition of children in Ancient Rome, read: Boswell J., The 
Kindness of Strangers: the Abandonment of Children in Western Europ from Late 
Antiquity to the Renaissance, New York, Pantheon Books, 1988; Harris W., Child-
Exposure in the Roman Empire, in Journal of Roman Studies, 1994, 54, 1-22; Corbier 
M., La petite enfance à Rome. Lois, normes, pratiques individuelles et collectives, in 
Annales HSS, 1999, 6, 257-1290; Chuvin P., Quand l’abandon n’était pas un crime, 
in Les collections de l’Histoire, 2006, 32, 8-13; Evans Grubbs J., Hidden in Plain 
Sight: Expositi in the Community, in Children, Memory, and Family Identity in 
Roman Culture, eds. Dasen V., Späth T., Oxford, Oxford University Press, 2010, 
293-310; Evans Grubbs J., Infant Exposure and Infanticide, in The Oxford Handbook 
of Childhood and Education in the Classical World, eds. Evans J. Grubbs, Parkin T., 
Oxford, Oxford University Press, 2013, 83-107; Allély A., L’exposition des petites 
filles à Rome sous la République et sous le Principat, in Annales de Bretagne et des Pays 
de l’Ouest, 2017, 124-3, 49-64.

64 Delcourt M., Stérilités mystérieuses et naissances maléfiques dans l’Antiquité 
classique, Liège, Presses universitaires de Liège, 1938.

65 Cicero, De legibus, III, 8, 19. It should be noted that for Moreira Alves J.C., 
A forma humana no direito romano, in Direito romano, ed. Moreira Alves J.C., Rio 
de Janeiro, Forense, 1960, 28, Cicero, who is our main source for this passage from 
the law of the XII tables, would have simply disguised the previous provision from a 
law of Romulus.

66 Thomas Y., Vitae necisque potestas, Le père, la cité, la mort, Du châtiment 
dans la cité, supplices corporels et peine de mort dans le monde antique (Table ronde de 
Rome des 9-11 novembre 1982), Roma, École française de Rome, 1984, 499-548.
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fusal of maintenance67. However, it is clear from the above-men-
tioned provision that the parents were not subject to any sanction 
in the event of non-application of the Law of the XII Tables68. This 
explains why, in spite of this provision of the disappointing legis-
lation, many testimonies indicate that some children with disabil-
ities were not put to death. Why was this? Probably because their 
disability was considered mild (not obvious). These children, when 
they reached adulthood, were undoubtedly discriminated69 against 
and could not exercise certain professions such as priesthood or the 

67 Radin M., The Exposure of Infants in Roman Law and Practice, in The 
Classical Journal, 1925, 20, 339 ss.

68 Horace, Satires, 1, 3, 43-48: «Friends, as a father we owe it to ourselves not 
to be disgusted even if our son is touched by a vice. The father says of his son that 
he looks sideways while he squints; if his son is an extremely small runt, that he is 
a little small; if he was born prematurely, that he will one day be a true Sisyphus; 
of the one who has deformed legs, he says that they are knackers; he maintains that 
the one who has a clubfoot unfortunately has a twisted heel». Contra: Cuny-Le 
Callet B., Rome et ses monstres. Naissance d’un concept philosophique et rhétorique, 
Grenoble, Millon, 2005, 102, considers that the elimination of abnormals in the 
family setting has been practised on a massive scale. See more: Delcourt M., ibid., 
53; Vallar S., ibid., 213.

69 Stiker H.J., Corps infirmes et sociétés. Essai d’anthropologie historique, Paris, 
Aubier, 1982; Bodiou L., Mehl V., Soria M., Corps outragés, corps ravagés de l’An-
tiquité au moyen-âge, Turnhout, Brepols, 2011; Collard F., Samama E., Handicaps 
et sociétés dans Goodey C.F., Rose M.L., Disabilities in Roman Antiquity. Disparate 
Bodies a Capite ad Calcem, Leida, Brill, 2013; Allély A., Les enfants malformés 
et considérés comme prodigia à Rome et en Italie sous la République, in Revue des 
Études Anciennes, 2003, 105-1, 127-156; Allély A., Les enfants handicapés, infirmes 
et malformés à Rome et dans l’Empire romain pendant l’Antiquité tardive, in Pallas, 
2018, 106, 197-211; Baroin C., Les cicatrices ou la mémoire du corps, in Corps 
romains, ed. Moreau P., Grenoble, Millon, 2002, 27-46; Laes C., Learning from 
the Silence; Disabled Children in Roman Antiquity, in Arctos, 2008, 42, 85-122; 
Laes C., Silent Witnessess; Deaf-Mutes in Graeco-Roman Antiquity, in Classical 
Worlds, 2011, 104-4, 451-473; Laes C., How does one Do the History of Disability 
in Antiquity? One Thousand Years of Case Studies, in Medicina nei secoli, 2011, 
23-3, 915-946; Cuny-Le Callet, ibid.
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judiciary70. What can we learn from the Roman legislation on ter-
as and how does it relate to human wonders? Roman republican 
Roman law in practice leaves it to the pater familias to decide what 
will happen to his child if he is born with a disability. However, 
if the deformity was very significant, the Senate was immediately 
notified after birth and decided whether the malformed child was a 
prodigy. If so, the child was compulsorily executed, with the father 
losing the exercise of his patria potestas. The elimination of the hu-
man prodigy was the responsibility of the priests and magistrates of 
the city in the sense that this extraordinary birth put the fate of the 
entire city at stake71. Ancient sources identify 46 human prodigies. 
Among them, we find sixteen examples of androgynous women 
(twelve newborns and four children and adolescents)72. The her-
maphrodites were considered the most frightening prodigies73, in 

70 Baroin C., Le corps du prêtre romain dans le culte public: début d’une enquête, in 
Actes du colloque: Corps outragés, corps ravagés. Regards croisés de l’Antiquité au Moyen 
Âge, eds. Bodiou L., Soria M., Mehl V., 6 mars 2009, Université de Bretagne-Sud 
Lorient, Turnhout, 2011, 291-316; Baroin C., Intégrité du corps, maladie, mutilation 
et exclusion chez les magistrats et les sénateurs romains, in Handicaps et sociétés dans 
l’Histoire. L’estropié, l’aveugle et le paralytique de l’Antiquité aux temps modernes, eds. 
Collard F., Samama E., Paris, L’Harmattan, 2010, 49-68; Husquin C., Penser le corps 
social en situation à Rome et dans le monde romain: perceptions et représentations de 
l’atteinte physique du 1er siècle avant notre ère au IVe siècle de notre ère, Thèse de doc-
torat, Université de Lille, 2016; Evêque R., Le poids de la piété. L’intégrité corporelle 
des prêtres romains au sens du ius sacrum, in Droit et cultures, 2021 (seemingly).

71 Vallar S., ibid., 208 ss.
72 Hermaphrodites are the only category of human prodigies in which we 

find newborns, children, adolescents and even adults at the same time. Allely A., 
ibid.,136.

73 Livy, Roman History, 31, 12, 6-8 (200 B.C.): «They also announced the 
birth of several monsters in different places: in Sabina, it was a child of a dubious sex, 
man and woman at the same time; they had also found another hermaphrodite aged 
sixteen; in Frusinone, it was a lamb with the head of a pig; in Sinuessa, a pig with the 
head of a man; in Lucania, in a field that belonged to the State, a five-legged colt: 
hideous and shapeless productions that were seen as errors of a perverted nature. 
Above all, hermaphrodites were abhorred; they were immediately thrown into the 
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the sense that they «questioned the fixity of the human species […] 
the clear biological differentiation that existed between man and 
woman, which in turn led to a differentiation of social tasks»74.

How were hermaphroditi eliminated? The sixteen sources in 
our possession – authored mainly by Livy and Julius Obsequens75 
– generally converge in the same direction. Generally, the Romans 
got rid of androgynous people by means of «a non-violent expul-
sion into the aquatic environment»76. To put it simply, the prodi-
gium was first removed from the city in which it was discovered, 
placed in a wooden crate, and thrown into the sea. Two passages 
from the Roman History of Livy illustrate this point77.

sea, as before, under the consulate of C. Claudius and M. Livius, a monster of the 
same kind had been thrown into the sea. Nevertheless, the Decemvirs were ordered 
to consult the Sibylline books on this prodigy; and, according to these books, the 
Decemvirs prescribed the same ceremonies which had recently been celebrated fol-
lowing a similar prodigy. They further decreed that three choirs of nine girls should 
sing a hymn as they went about the city and make an offering to Juno Regina».

74 Allely A., ibid., 138.
75 In our opinion, we will have to give credence to the testimonies of Livy, an 

active historian between the end of the first century B.C. and the beginning of the 
first century. In fact, he is a contemporary of a time when hermaphroditi were still 
considered prodigies. On the other hand, the observations of Julius Obsequens, an 
author about whom very little is known but who seems to have lived in the fourth 
century, should be taken with caution.

76 Paturet A., ibid., 12. Read more along the same lines: Radin M., ibid., 339 
s.; Macbain B., Prodigy and expiation: A Study in Religion and Politics in Republican 
Rome, Bruxelles, Latomus, 1982, 177, 101 ss.; Bennett H., The Exposure of Infants 
in Ancient Rome, in The Classical Journal, 1923, 18, 344 ss.; Boyce A., The Expiatory 
Rites of 207 B.C., in Transactions and Proceedings of the American Philological 
Association, 1937, 68, 170; Lentano M., Sbatti il mostro in fondo al mare: Caligola e 
le “spintriae” di Tiberio, in Quaderni del Ramo d’Oro, 2010, 3, 295 ss.

77 In the same direction, Julius Obsequens, Liber prodigiorum, 22 (142 B.C.): 
«At Luna, an androgynous was born, who, by the order of the aruspices, was thrown 
into the sea»; 27 (133 B.C.): «In the territory of Férentine, an androgynous was 
born, who was thrown into the river»; 32 (122 B.C.): «In the territory of Férentine, 
an androgynous was born, who was thrown into the river»; 32 (122 B.C.): «In the 
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[…] in Frusinone there was a newborn child the size of a four-year-old child; it 
was not so much his size that seemed surprising as the uncertainty of his sex; as 
the child born in Sinuessa two years before, it could not be said whether he was 
male or female. Aruspices, commissioned from Etruria to Rome, declared that 
this prodigy was sinister and ominous: the child should be cast out of Roman 
territory, left no contact with the land, and drowned in the sea. So they locked 
him up alive in a chest, carried him out into the open sea, and submerged him 
there.
By another decree of the pontiffs, three choirs of nine girls each had to go around 
the city singing a hymn to the gods. 
Livy, Roman History, 27, 37 (207 B.C.)

In Sinuessa was born two years before, a child of uncertain nature, it was not 
known whether he was born a man or a woman. But the haruspices of Etruria 
were consulted and described him as a terrible and infamous prodigy: they had 
him removed from the Roman territory, far from contact with the earth, and 
thrown into the depths. Placed alive in a chest, they threw him into the sea.
Titus Livius, Roman History, 27, 34, 5-7 (205 B.C.)

The procedure followed was a hygienic concern. Indeed, as al-
ready mentioned, the prodigia as a harmful sign was permeated 
with filth. They had to be disposed of far from the dwelling places, 
temples or fields in order to limit as much as possible the pollution 
that they intrinsically carried within them. Moreover, exposure to 

territory of Férentine, an androgynous was born, who was thrown into the river»; 32 
(122 B.C.): «In the territory of Férentine, an androgynous was born, who was thrown 
into the river»; 32 (122 B.C.): «In the territory of Férentine, an androgynous was 
born, who was thrown into the river»; «In the forum of Vesse, an androgynous was 
born and was thrown into the sea»; 34 (119): «An androgynous ten-year-old was 
discovered in Saturnia, and he was drowned in the sea: twenty-seven young girls went 
singing through the city to purify it. The rest of the year passed quietly»; 47 (98 B.C.): 
«When the deceased was sacrificed in the temple of Apollo, the upper part of the liver 
was not found in the victim, and during the sacrifice itself a serpent was seen near the 
altar. An androgynous man was drowned in the sea»; 48 (97 B.C.): «An androgynous 
man, born in Urbinum, was drowned in the sea. Peace within and without»; 50 (95 
B.C.): «An androgynous man was drowned»; 48 (97 B.C.): «An androgynous man, 
born in Urbinum, was drowned in the sea».
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water made it possible to get rid of the androgyne without shed-
ding blood that would have irremediably contaminated the earth. 
Another advantage of the water element was that it was watery. 
Reputed to be purifying, water retained the soul of the hermaph-
rodite, preventing her, rejected from the community of men, and 
deprived of burial, from coming back to haunt the living78. Placing 
the prodigium in a wooden box seems to be an additional precau-
tion. The sea or the river, however purifying they may be, could 
otherwise be polluted by the body of the hermaphrodite. It should 
be noted that the elimination of the androgynous is not strictly 
speaking a killing. Indeed, the latter is placed alive in the wooden 
box, which allows men not to bear the responsibility for his death, 
since it was understood that the deities could, if they wished, save 
the unfortunate captive. This is what is known as a “concerted ac-
cident”79 in connection with the immersion of the hermaphrodite.

Apart from immersion, we find in Roman springs two other 
ways of eliminating the hermaphrodite: relegation to a desert is-
land and fire. These alternatives are exceptional since in each of 
these two cases we find only one illustration. 

The metamorphosis of women into men is not a fable. We read in the annals that 
under the consulate of Q. Licinius Crassus and C. Cassius Longinus, a daughter 
of Casinum, living with her parents, became a young boy, and that she was trans-
ported by the order of the aruspices to a desert island. Licinius Mucianus claimed 
to have seen at Argos a young man named Arescon, who, once a girl, under the 
name of Arescusa, had been married; but the beard and the organs of virility having 
manifested themselves, he had married a woman. The same Licinius said that he 

78 Jobbé-Duval E., Les morts malfaisants: “larvae, lemures”, d’après le droit & les 
croyances populaires des Romains, Paris, Sirey, 1924, 181 ss.

79 Briquel D., Formes de mise à mort dans la Rome primitive: quelques remarques 
sur une approche comparative du problème, in Du châtiment dans la cité: supplices 
corporels et peine de mort dans le monde antique, ed. Thomas Y., Round Table (Rome 
9-11 November 1982), Roma, Publication of the French School of Rome, 79, 1984, 
225-240.
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had seen a young man in Smyrna undergoing a similar metamorphosis. I myself 
saw in Africa L. Cossicius, a citizen of Thysdrus, who, being a woman first, changed 
sex on his wedding day. He is still alive at the moment when I tell the story of his 
adventure. Pliny, in the same book, says again: “There are beings that unite the two 
sexes, we call them hermaphrodites; they used to be called androgynous, and they 
were looked upon as monsters. Today they delight in the delights of libertineity”80.
Gellius, Attic Nights, 9, 4, 15 (171 B.C.)

Likewise, in Naples and many other places, sudden changes of this kind would 
have occurred. Not that the male and female natures were united to form a truly 
bisexual type, for this is impossible, but that Nature, to the dismay and mystifi-
cation of mankind, gave a false impression through the body parts. And this is 
why we considered that these sex changes were worthy of being recorded, not 
for entertainment, but for the improvement of our readers. For many men to 
think of such things as omens is to fall into superstition, and not only of isolated 
individuals, but even of nations and cities. At the beginning of the Marches War 
there was, at any rate, according to the news, an Italian living not far from Rome 
who had married a hermaphrodite similar to those described above; he laid a 
report before the Senate who, in a fit of superstitious terror and in obedience to 
the Etruscan soothsayers, ordered the creature to be burned alive.
Diodorus of Sicily, Historical Library, 32, 12, 1 (90 B.C.) 

It should be noted that these two methods of eliminating her-
maphroditi are derogatory to the common practice and affect in-
dividuals whose intersexuality has been revealed in adulthood. A 
human prodigy in advanced age is even more worrying than a new-
born with the same deformities.

In fact, the fact that the prodigy was able to cross the years 
means that the sign that he constitutes was not identified as soon 
as he irrupted into the world of men, that divine anger has been 
smouldering for a long time and that the defilement that the mon-
strum carries in him has had time to spread for a long time and 
everywhere. In view of these observations, radical measures must 
be taken and the death of the prodigium must be ascertained at all 

80 This event is also reported by Pliny, Natural History, 7, 36 (171 B.C.).

Q
ue

st
o 

E
-b

oo
k 

ap
pa

rt
ie

ne
 a

 E
LE

T
T

R
A

.S
T

R
A

D
E

LL
A

 G
M

A
IL

.C
O

M
 2

01
23

01
1-

12
14

-0
24

8-
23

93
-q

pr
fb

ka
by

5o
f



Ralph EvȆque

138

costs. Immersion to ensure too many chances of survival, relegation 
to an island or immolation were chosen in these exceptional cases. 
These methods of execution had the advantage of being more rad-
ical but just as hygienic as immersion since no blood was shed81. 
Execution by fire is particularly astonishing in the sense that the 
Romans took the initiative to kill the prodigium and no longer hid 
behind a “concerted accident”. This unusual voluntarism can prob-
ably be explained by the astonishment caused by the irruption of an 
androgynous man who had gone beyond early childhood and the 
particular political climate surrounding this event: the beginning 
of the Roman war against the Marses82. 

2. The legal treatment of hermaphrodites  
 (Imperial Period - II century before J.C.)

At the end of the Republic, hermaphrodites cease to be considered 
as prodigies to be eliminated. They are given a place within the hu-
man race and a legal status. How can this change be explained? 

Mainly because of a change in the Roman mentality that took 
place from the middle of the 2nd century, largely under the influ-

81 In the case of immolation, the ashes of the prodigium were collected and then 
thrown into the sea or a river in order to benefit from the purifying character of the 
water.

82 We’ll bring the immolation of 90 B.C. closer to another event. In 186 B.C., a 
12-year-old hermaphrodite is discovered. We do not know how the Romans elimi-
nated it but we learn that its execution was quick and direct (without going through 
the practice of “concerted accident”). Livy, Roman History, 39, 22: «Around the 
same time it was learned that a hermaphrodite of about twelve years old had been 
discovered in Umbria. Frightened of this prodigy, the magistrates ordered the 
child to be transported out of Roman territory and put to death at once». Julius 
Obsequens, Liber prodigiorum, 3, reports the same incident: «A hermaphrodite 
of about twelve years of age, born in Umbria, was put to death by the Order of 
Haruspices».
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ence of the conquests of Greece (146 B.C.) and Asia (133 B.C.)83. 
This revolution of minds is mainly manifested by two notable 
changes: a forgetfulness of Roman tradition and an interest in 
Greek rationality.

First, let us mention that the Eastern Roman conquests brought 
about a lack of interest on the part of the Romans in their own 
tradition, which was replaced by Hellenic culture. The Roman is 
like the soldier described by Horace who forgets his city in the arms 
of a young Parthian woman84. This change has consequences, espe-
cially regarding the liberalization of morals. “Cum fracta virtus” as 
the poet Horace said85. What has become of Roman virtue? The 
east wind seems to have prevailed. Latin historians believe that 
the Mos maiorum86, i.e. the custom of the ancestors, gradually fell 
into disuse87 after the first Eastern conquests and that from then 
on decadence was on the horizon88. Among the changes affecting 

83 Vallar S., ibid., 217; Peter O.M., ibid., 214 ss.
84 Horace, Ods, III, 5, 5-12.
85 Horace, Ods II, 7, 11: «When virtue breaks».
86 Linke B., Stemmler M., Mos maiorum: Untersuchungen zu den Formen der 

Identitätsstiftung und Stabilisierung in der Römischen Republik, Stuttgart, Steiner, 
2000. Mos maiorum is based on seven components: pietas (piety); fides (good faith); 
constantia (stability); majestas (dignity); frugalitas (temperance and simplicity); 
virtus (courage); gravitas (seriousness).

87 Cicero, De Republica, V, 1: «Before our time, it was ancestral tradition that 
called to work the men of the first rank, and it was the eminent men who kept the 
ancient customs and institutions of our fathers in force […] Our generation behaved 
differently». Read Moatti C., La raison de Rome, Paris, Seuil, 1997, 35 ss.; 50 ss.

88 Robert J.N., Eros romain, Paris, Les Belles Lettres, 1997, 110 ss.: «In less 
than half a century, the Romans were masters of Greece and Asia as far as Syria. It is 
another planet that awaits them: the sons of the she-wolf have left a dirty, cramped, 
nauseating Rome where the generals are only the elected representatives of the peo-
ple for a very short time, they arrive in cities of luminous marble where the eye is lost 
in the harmonies of art, where the spirit has been blowing in for centuries, where un-
disputed rulers reign as despots in a debauchery of luxury and pleasure. How could 
the head not turn? […] How could the new masters of the universe, as they called 
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Roman society from the middle of the republican period, we can 
mention the following: the appearance of a new freedom grant-
ed to women89, the devaluation of the ancestral religious marriage 
cum manu in favour of the marriage sine manu less constraining 
for the wife, and of the concubinage (concubinatus)90, the develop-
ment of the feeling of love because of the influence of Alexandrian 
poetry and Greek epicureanism91, the taste for immediate pleasures 

themselves, be content with the frugal virtue of the old ones when they command 
men who look upon them, with rancour and height, like peasants […] The morality 
of sacrifice has lived on. It has succumbed to the mirages of Eastern magic and has 
given way to a tremendous appetite for enjoyment. Money and luxury are the new 
masters of Rome. The 2nd century saw the development of urban civilization and 
its pleasures».

89 Robert J.N., ibid., p. 117 ss. Two significant events can be seen as the starting 
point for the increase in women’s rights: the Bacchanalian scandal of 186 B.C. and 
the repeal of the lex Oppia (a sumptuary law prohibiting women from wearing ex-
cessively luxurious finery) following a major women’s revolt in 195 B.C.

90 Lévy-Bruhl H., Les origines du mariage sine manu, Tijdschrift voor 
Rechtsgeschiedenis, 1936, 14, 453-456; Abbott E., Une histoire des maîtresses, Montréal, 
Fides, 2004, 23 ss. See Horace, Odes, 3: «Our century, rich in crime, has first soiled 
marriages, generations and families; from this source all evils have spread to the peo-
ple and to the homeland. The virgin, barely a teenager, joyfully learns the voluptuous 
dances of Ionia; she bends her docile limbs to them, and from childhood dreams of 
incestuous love. Soon, an adulterous woman, at the very table of a husband, she seeks 
younger lovers, and without choice, in the darkness, furtively lavishes scandalous 
pleasures. But her husband becomes her accomplice; she rises in his presence and at 
his command, to follow some vile agent of infamy, or the master of an Iberian ship, 
who pays with gold so much opprobrium! They were not born of such parents, those 
young Romans who reddened the seas of Carthaginian blood, who tamed Pyrrhus, 
the great Antiochus and the terrible Annibal. But they were young males, robust chil-
dren of hardy soldiers: skillful in stirring the earth with the sabin hoyau, and docile 
to the voice of a rigid mother, they brought back wood cut from the forests when 
the sun, lengthening the shadow of the mountains, delivered the tired oxen from the 
yoke, and, fleeing on his chariot, brought back the beloved hour of rest. What does 
not the disastrous course of time alter? Our fathers, less virtuous than their forefa-
thers, bore more guilty sons, who will give birth to a more depraved race».

91 Robert J.N., ibid. 
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and luxury92, the abandonment of the general interest in favour of 
the particular interest93, the impact of Greek culture particularly 
in educational and religious matters94 (rhetoric and philosophy in 
particular) … In short, in spite of a historicist reaction which de-
veloped at the end of the Republic95, tradition gradually suffered 
the onslaught of modernity and ended up being totally neglected 
by the Romans96. Cicero may well merge into laments, tirelessly 
sermonizing that: «to ignore what happened before one was born 
is to be always a child»97, amnesia is inevitable and the Roman is 
like a «sleepwalker in his city»98 to use the expression of Claudia 
Moatti. This progressive oblivion of the custom of the ancestors is 
visible in legal matters when equity tends to replace ius strictum99 
and ius civile is no longer learned and memorized100; in the literary 
field when ancient authors are now unknown101; with regard to the 
understanding of ancient Latin102; with regard to the knowledge 
by citizens of their own genealogy103, but also, and this is what will 
retain us in this case, in religious matters. Indeed, at the end of the 
Republic, the temples are less maintained than before, which be-

92 Moatti C., ibid., 53 ss.
93 Cicero, De officiis, I, 14, 42 ss.
94 Irénée Marrou H., Histoire de l’éducation dans l’Antiquité, tome 2: Le monde 

romain, Paris, Seuil, 2014, Chapter II.
95 Moatti C., ibid., 52 ss.
96 Cicero, De Republica, V, 2: «What is left of the customs of the past that kept 

Rome standing? We see them so forgotten that not only are they no longer in the 
spotlight, but they are now ignored».

97 Cicero, Orator, 120.
98 Moatti C., ibid., 52.
99 Moatti C., ibid., 44 ss.
100 Cicero, De divinatione, I, 15, 28; Brutus, 214; Tacitus, Annals, XI, 15,1; 

Dialogue on Oratory, 28; 32.
101 Cicero, Brutus, 68-69.
102 Cicero, De Republica, V, 1, 1, 2; De legibus, II, 23, 59.
103 Cicero, Letters to Atticus, VI, 1,17-18; Tacitus, Dialogue on Oratory, 28.
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trays a lack of interest in religious matters104; the citizens no longer 
show the same piety as their ancestors105 and the priests themselves 
no longer master the orthopraxis of the religious rite106. It will be 
noted that, logically, the prodigies that used to make every good 
Roman tremble go unnoticed in a world devoid of fear of heaven107. 
As a result, hermaphrodites, like all those once considered human 
prodigies, are no longer performed since the procuratio prodigio-
rum ceremony is no longer performed. The last trace of such a ritual 
dates back to 95 B.C. with the immersion of a hermaphrodite in 

104 Gros P., Aurea templa: recherches sur l’architecture religieuse de Rome à l’époque 
d’Auguste, École française de Rome, 1976, 21 ss. During the reign of Augustus and 
in general, at the beginning of the Empire, the temples are again well maintained. 
(Ovid, Fasts, II, 61).

105 Horace, Ods, III, 6: «You will suffer, without merit, the punishment of your 
father’s crimes, O Roman! until you have raised up the shrines, the collapsing temples, 
and the statues of the gods that are soiled by black smoke. It is in your submission to 
the gods that your power resides; it is there that we must seek the causes of your great-
ness or your ruin: the despised gods have unleashed evil on unfortunate Italy».

106 On the subject of the neglect of omens, Cato reported by Cicero, De divi-
natione, I, 15, 28: «Doesn’t your auspices approach certainty? It is true that now 
the Roman auguries, allow me to tell you, ignore the science that the Cilicians, the 
Pamphylians, the Pisidians and the Lycians possess in depth. Do I need to remind 
you of an illustrious and venerated name, that of our host King Dejotarus? You 
know that this prince undertakes nothing without consulting the auspices. One day, 
warned by the flight of an eagle, he interrupted a planned and begun journey; and 
the room where he should have slept, if he had not turned back, collapsed the next 
night». On the neglect of the pontiffs, Cicero, De legibus, II, 29: «The pontiffs 
negligently allowed Numa’s legislation to perish» e Varro, Antiquitates rerum hu-
manarum et divinarum, I, 2a.

107 Livy, Roman History, XLIII, 13,1: «I am aware that nowadays people no 
longer believe in the omens sent by the gods, and that as a result of this disbelief, 
they have lost the habit of publishing miracles and recording them in the annals. 
But in writing the history of ancient times, my mind involuntarily takes on the 
colour of antiquity, and I would be scrupulous to regard as unworthy to appear 
in my annals the facts which the wisdom of our forefathers considered worthy of 
publicity».
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Urbinum108. It should be mentioned that the evolution of the Ro-
man reaction to malformed newborns is also due to the disappear-
ance of the Etruscan cultural influence in Rome, which also seems 
to be linked to the crisis of tradition in Rome from the 2nd century 
B.C.109 onwards. In fact, as we have already mentioned, the belief by 
the Romans in divine signs called prodigies is an Etruscan heritage 
probably dating back to the reigns of Tarquin the Elder, Servius 
Tullius and Tarquin the Magnificent (616-509 B.C.)110.

Moreover, after the conquest of Greece, Rome was converted 
to the religion of reason. Horace’s adage «Greece conquered con-
quers its fierce conqueror»111 has never been truer than in the field 
of rationality. The scientific revolution that Rome is undergoing is 
expressed in particular in the field of law, whose origin, in order to 
ensure legal good, truth and continuity, must be the natural law 
that man discovers by deduction through his reason112. This new 
rationality, discovered by the Romans during the Republic, did not 
fail to change the relationship of men with the supernatural. From 
the second century B.C. onwards, there was a clear mistrust of gul-
lible and unfounded belief. As one separates the wheat from the 
chaff, it is important at the end of the Republic to distinguish in 
religion between thoughtful and superstitious belief113. In this re-
spect, the philosopher and poet of the first century B.C., Lucretia, 

108 The last human prodigy reported by sources dates back to 42 B.C. and is a child 
with 10 fingers on each hand. It is not known, however, whether he was put to death.

109 Peter O.M., ibid., 214 ss.
110 Bloch R., ibid.; Haack M.L., Les haruspices dans le monde romain, Pessac, 

Ausonius, 2019, 9 ss.
111 Horace, Ods, II, 1, 156.
112 Cicero, De legibus, I, 18-19; 29; 33, 42; De officiis, I, 6,17-18; Brutus, 258; De 

Republica, I, 26, 41; III, 28, 40; 29, 4. Read: Moatti C., ibid., 241 ss.
113 In this respect, Varron too knew that the city’s religion had its errors 

(Augustin, De civitate Dei, IV, 31-32). See: Gaudin P., Houziaux A., La religion est-
elle une superstition?, Ivry-sur-Seine, Éditions de l’Atelier, 2005.
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in her De natura rerum, contrasts the rational luminous with the 
irrational obscure, considering that only a reasoned and rational 
explanation of the causes of a belief can make it acceptable: «These 
darknesses of the soul (animi tenebras), it is necessary to dissipate 
them not the rays of the sun, nor the luminous features of the day, 
but the exact view of nature and its reasoned explanation»114. In 
short, and Lucretius is supported in this by her contemporary 
Cicero, tradition is not enough to make a belief credible. In the 
absence of justification supported by reason, i.e. revelation of caus-
es, all phenomena and all history are superstitious. Divination is 
the main practice questioned and classified as superstition. In his 
De divinatione, Cicero opposes his brother Quintus, who holds 
the prodigies to be true, and consequently the divination which is 
based on their observation, relying to affirm it only on the word of 
the ancestors, which is supposed to be necessarily true because of 
its antiquity and the faith that is given to them115. For the former, 
on the contrary, it is only «ignorance of natural causes that makes 
one believe»116 and he asks, pretending to be totally open-minded, 
for proof of the truthfulness of the divination: «I do not attack the 
science of haruspices, says Cicero, I ask only the reason for it»117. 
Cicero shares his scepticism118 with two Roman intellectuals. As 

114 Lucretius, De natura rerum, V, 1211. Lucretius opposes verum et traditum. 
In the same vein, Cicero, De legibus, I, 2; 3; De oratore, II, 8, 36; 15, 63.

115 On the contrary, Cicero emphasizes the credulity of the elders and the limits 
of tradition. Read: Cicero, De officiis, I, 4, 11; De divinatione, II, 57, 117; II, 33, 70; 
De Republica, II, 39, 66.

116 Cicero, De divinatione, I, 22,49; II, 7,58. About the De divinatione, see: 
Kany-Turpin J., Pellegrin P., Cicero and the Aristotelian theory of divination by 
dreams, in Cicero’s knowledge of the Peripatos, eds. W. Fortenbaugh, P. Steinmetz, 
Rutgers, Rutgers Studies in Classical Humanities, 1989, 220-245.

117 Cicero, De divinatione, II, 20, 46.
118 It is worth noting that in the time of Cicero, great men believed in div-

ination (or pretended to believe in it in order to attract the good graces of the 
populus). On Caesar’s relationship with superstition, read: Suetonius, Caesar, 
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early as the 2nd century B.C., Cato had difficulty believing in ha-
ruspicine119 and Ennius considered all astrologers as charlatans120. 
The Arpinate defended both his circumspection regarding divina-
tion121 and his apology of the Roman religious tradition. Indeed, 
for Cicero, extracting from the Roman religion the superstitions 
which parasitize it has the effect of strengthening it, of giving it an 
additional legitimacy. Moreover, Cicero has the good game of bul-
lying divination while being the champion of the defence of tradi-
tion since he affirms the Etruscan origin of the science of haruspic-
es122. Criticizing a foreign superstition does not harm the religion 
or even the tradition of the ancestors123. The mistrust of Roman 
intellectuals is not limited to divination. Other parts of the Roman 
religion are scratched: the humanization of the deities124, the no-
tion of apotheosis125, certain legends like that of the foundation of 

59; Cicero, De divinatione, II, 24, 52; II, 16, 36. De même au sujet de Pompée: 
Cicero, De divinatione, II, 24, 53. Au sujet de Sylla: Cicero, De divinatione, I, 44, 
99. Voir sur ce sujet: Liebeschuetz J.H.W.G., Continuity and Change in Roman 
Religion, Oxford, Oxford University Press, 1979, 32; Linderski J., Cicero and 
Roman Divination, in La Parola del Passato, 1982, 37, 34 ss.; Weinstock S., Divus 
Julius, Oxford, Clarendon Press, 1971, 26-28; Calboli G., La linguistica moderna e 
il latino, Bologna, Pàtron, 1975, 157 ss.

119 Cicero, De divinatione, II, 24, 51.
120 Ennius, Annals, I, 58, 132.
121 It should be noted that voices are being raised at the end of the Republic to 

affirm that divination has more in common with magic than with religion. See the 
following: Cicero, De legibus, II, 32; De divinatione, II, 35, 75.

122 Cicero, De divinatione, II, 72,149; De legibus, II, 24.
123 The Apinate seems to contradict himself since in his De legibus, II, 33, Cicero 

concedes that the Romans practiced divination even before they suffered from 
Etruscan imperialism.

124 Varro, Satyrica, I, 1.
125 Cicero, Philippics, I, 13; De natura deorum, III, 21, 53. This asserted opposi-

tion does not prevent Cicero from wanting to divinize his daughter Tullia, who died 
early. Read on this subject: Boyancé P., Études sur l’humanisme cicéronien, Bruxelles, 
Latomus, 1970, 335-341.
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the urbs126 and even the existence of the gods themselves. Indeed, 
for Seneca or Varro, religion is a necessary invention. Myths would 
be human inventions127.

But, far from being useless, they help to unite the community 
around the same profound belief. 

We have understood that, at the end of the Republic, divina-
tion is questioned and the hermaphrodites who were considered 
to be the most threatening prodigies are no longer eliminated128. 
The last example of a hermaphrodite mentioned as a prodigy and 
drowned dates back to 95 B.C129. Moreover, from the beginning 
of the second century B.C. onwards, more and more hermaphro-
ditic children and even adults outside the context of divination are 
found in sources, which is proof of the increasing scarcity of execu-
tions of intersex newborns130. The latter, like all deformed beings, 

126 Livy, Roman History, Preamble. Read: Mazzarino S., Il pensiero storico classico, 
II, Bari, Laterza, 1983, 283 ss.

127 Seneca, De superstitione, 3; Augustine of Hippo, De civitate Dei, IV, 31; VII, 
17 (on Varro). Read: Mazzarino S., Il pensiero storico classico, II, Bari, Laterza, 1983, 
195; North J.A., Democratic Politics in Republican Rome, in Past & Present, 1990, 
126-1, 582 ss. It should be noted that for Lucretius, De natura rerum, II, 1044-1047. 
He is guilty of allowing men to stoop to vain beliefs that imprison them. On the 
contrary, they must be educated to free them from superstition. In the same vein, 
Cicero, De divinatione, II, 33, 70; 40, 83; 72, 148-149.

128 However, two authors report without further details that at the beginning 
of the Empire, monstrous children were still eliminated. Tibullus, Elegies, 2, 5, 69; 
Seneca, Dialogues, 3, 15, 2.

129 Julius Obsequens, Prodigiorum Liber, L. There is mention of two hermaph-
roditi considered prodigies in 92 BC. ( Julius Obsequens, Prodigiorum Liber, LIII). 
However, we have no information on how they were treated.

130 Vallar S., ibid., 213. One example is Diodorus of Sicily, who mentions the 
case of two people who have undergone a “sex change” without being considered 
prodigies. Diodorus of Sicily, Bibliothèque Historique, 32, 10-11: «Herais, it is said, 
fell ill with a strange and quite incredible infirmity. A serious tumour appeared at 
the base of his abdomen, and as the area became increasingly swollen and high fevers 
developed, his doctors suspected that ulceration had occurred at the mouth of the 
uterus. They applied the remedies they thought might reduce the inflammation, 
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are regarded as victims of biology’s aberrations131. This is how Livy 
wrote in the last third of the first century B.C.: «I am not unaware 
that by virtue of the same indifference that commonly makes us 
doubt today that the gods are sending us any signs, prodigies are 
never officially announced again and are no longer mentioned in 
the annals»132. In the same vein, let us mention the outraged and 
almost militant reaction of the historian Diodorus of Sicily when 
he recounts, with a few decades of hindsight, the execution by fire 
of a hermaphrodite in 90 B.C.: 

but despite this, on the seventh day the surface of the tumor burst and a male genital 
organ with testicles appeared protruding from his groin […] Herais, now that her 
shame had been publicly revealed, exchanged her female clothing for that of a young 
man. And the doctors, on seeing the evidence, concluded that his male organ had 
been concealed in an ovoid part of the female organ, and that since a membrane 
had abnormally enveloped the organ, an opening had formed through which the 
excrement was evacuated. Consequently, they considered it necessary to scarify the 
perforated area and induce scarring: having thus restored the male organ to a decent 
state, they were credited with having applied such treatment to the extent that the 
case allowed. Herais, who changed his name to Diophantus, was enlisted in the 
cavalry and, after fighting in the king’s forces, accompanied him in his withdrawal 
to Abae. A sex change under similar conditions occurred thirty years later in the city 
of Epidauros. There was a child of Epidaurus, named Callo, orphaned by both his 
parents, who was supposed to be a girl. […] Later, a tumour appeared on his genitals 
and, as it caused great pain, several doctors were called in. None of them treated her, 
but a certain apothecary, who offered to treat her, cut the swollen area, on which a 
man’s private parts were protruding, namely the testicles and an unperforated penis. 
While everyone else was stunned by this extraordinary event, the apothecary took 
steps to remedy the remaining deficiencies. First, by cutting into the glans, he made 
a passage through the urethra, and by inserting a silver catheter, he removed the liq-
uid residue. Then, by scarifying the punctured area, he brought the parts together. 
After getting a cure in this way, he demanded a double payment, saying that he had 
received an invalid woman and had made a healthy young man out of her. Callo set 
aside his loom shuttles and all the other instruments of female work, and, taking in 
their place the dress and status of a man, changed his name (adding a single letter, 
N, at the end) to Callo».

131 Paturet A., ibid., 12.
132 Livy, Roman History, XLIII, 13.
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Thus he whose nature was similar to ours and who was not, in reality, a monster, 
met an untimely end through ignorance of his illness. Shortly afterwards, another 
such case occurred in Athens, and once again the person was burned alive through 
lack of understanding of his illness. There are even fanciful stories that animals 
called hyenas are both male and female, and that they take turns riding on each 
other over the years. This is simply not true. The male and female each have their 
own simple and distinct sexual attributes, but there is also an accessory in each 
case that creates a false impression and deceives the casual observer: the female, in 
her parts, has an appendage that resembles the male organ, and the male, on the 
other hand, has an appendage that is similar in appearance to that of the female. 
This same consideration applies to all living beings, and while it is true that mon-
sters of all kinds are frequently born, they do not develop and are unable to reach 
full maturity. Let this be said, then, to remedy superstitious fears133.

Is their fate now more enviable? Undoubtedly, but the inter-
sexed will continue to suffer from prejudice for a long time to come. 
If they are no longer associated with prodigies, hermaphroditi are, 
from the end of the Republic, considered as deliciae, objects of en-
tertainment and pleasure. Exposed to amuse, sexually exploited to 
satisfy the fantasies of wealthy citizens, the Romans will struggle to 
consider intersex people as their fellow men134.

Despite the maintenance of prejudices, the intersexed were, 
from the first century B.C. onwards, integrated into society as per-
sons135. As a result, Roman law is obliged to assign hermaphroditi to 
one of the two recognized sexes in order to benefit from the rights 

133 Diodorus of Sicily, Historical Library, 32, 12, 1.
134 Augustine of Hippo, De civitate dei, XVI, 8; Longinus, On the sublime, XLIV, 

5; Suetonius, Life of Claudius, II, 3; Seneca, Apocolocyntosis, 5; Pliny, Natural History, 
34. Read: Husquin C., L’intégrité du corps en question: perceptions et représentations 
de l’atteinte physique dans la Rome antique, Rennes, Presses universitaires de Rennes, 
2020, 67 ss.; Chappuis Sandoz L., La survie des monstres: ethnographie fantastique, 
handicap et imagination, Bruxelles, Latomus, 67-1, 2008, 32 ss.; Garland R., The 
Eye of the Beholder. Deformity and Disability in the Graeco-Roman World, London, 
Duckworth, 2010, 70 ss., Brisson L., ibid., 2002, 38-39.

135 Tacitus, Annals, 15, 47, evokes indeed children with two human or animal 
heads thrown on the public highway or immolated, as full victims, at the time of sacri-
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assigned to the latter136. In fact, in ancient Rome there was a very 
great difference between the rights granted to men and women, 
particularly regarding access to property or participation in the po-
litical life of the city137. 

The first consideration of hermaphrodites by a jurist is the fact 
of Sabinus, jurist of the Augustan period and founder of the Schola 
sabiniana138: «One wonders to whom one can assimilate the her-
maphrodite? I think we should remember that he is one of those 
of the same sex as the one who dominates his home»139. Sabinus 
continues140: «A hermaphrodite can perfectly well institute a post-
humous heir if the virile parts predominate in him». 

In addition to Sabinus, taken up and commented on by a 3rd 
century jurist, Ulpian, we find another consideration of hermaph-
roditi by the law. Indeed, at the beginning of the third century, Paul 
wrote: «To know whether a hermaphrodite can be admitted [as a 
witness] on the occasion of a will, one will look at the nature of the 
sex that dominates in him when he is aroused»141.

To sum up, from the first century and Sabinus’ legal thinking, 
it is the dominant sex in an ambiguous individual that will deter-
mine his gender and the right he will enjoy. The Digest, the juris-
prudential part of Justinian’s Corpus iuris civilis, which came into 

fices. On this subject, read: Delcourt M., Stérilités mystérieuses et naissances maléfiques 
dans l’Antiquité classique, Liège, Presses Universitaires de Liège, 1939, 64 ss. 

136 First, because the law must «discipline what is» ( Julian D.1.3.10).
137 Thomas Y., La division des sexes en droit romain, in Histoire des femmes en 

Occident, I, L’Antiquité, eds. G. Duby, M. Perrot, Paris, Plon, 1990, Chapter 3.
138 His words are reported by a 3rd century jurist, Ulpian in his commentary 

on the libri iuris civilis of Sabinus. On this point, read: Crifo G., ibid., 116-117; 
Peter O.M., ibid., 214 ss.

139 D.1.5.10.
140 Whose voice is always carried by Ulpian (D.28.2.6.2).
141 D.22.5.15.1. Indeed, the opening of a will is a solemn moment that only men 

can attend. On this point, see: Thomas Y., ibid., 105. Paturet A., ibid., 14.
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force in 533, remains in this continuity by quoting both Sabinus 
and Paul142. Thus, hermaphroditi, in whom the penis and testicles 
are more apparent than the vulva, will be able to benefit from rights 
like those of men.

On the contrary, female hermaphrodites will be confined to 
prerogatives similar to those of women. However, similar or still 
similar does not mean that these individuals were gratified with all 
the rights that men or women could have in ancient Rome. Let us 
try to find out more.

At the beginning of the imperial period, Pliny the Elder, who was 
not a jurist but a naturalist, established in his monumental Natural 
History an attempt to categorize the intersexed143. Lacking certain-
ty, Pliny considers that hermaphroditi are assimilated to women144 
and that they should be included in the category of semiviri145, that 
is, semi-men: «In man alone the testicles are destroyed accidentally 
or by a natural disease, and this forms a third species of incomplete 
men, together with hermaphrodites and castrated individuals»146. 
In the present case, there is no question of creating a third genus147, 
but of bringing together in the same category individuals who, be-
cause of their genital particularities, cannot fully claim the rights 
granted to men. Semiviri usually include men who have seen their 
male organs mutilated during their lifetime, hermaphrodites, and 
eunuchs. It should be noted that in Rome, eunuchs are divided into 

142 Thomas Y., ibid., 105.
143 Natural History was published around 77.
144 Pliny, Natural History, 11, 262.
145 Other terms synonymous with semivir such as semimas, mollis or cinaedus 

are found in the sources. The best translation would be “effeminate man” or “devoid 
of virility”. Read more on this topic: Robinson M., Salmacis and Hermaphroditus: 
When Two Become One: (Ovid, Metamorphoses, 4, 285-388), in The Classical 
Quarterly, 1999, 49, 212 ss.

146 Pliny, Natural History, 7, 69; 11, 263; 39, 22.
147 Paturet A., ibid., 13.
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two categories according to the course and extent of their castra-
tion. The spadones whose testicles have been altered or destroyed by 
hand not removed (we distinguish among the spadones, the thlibiae 
castrated before the age of three by crumpling or testicular ligation 
and the thlasiae whose testicles are crushed in adolescence) and the 
castrati in whom the testicles and often the penis are surgically re-
moved148. Despite the erratic nature of Pliny’s argument, his reflec-
tion on the inclusion of hermaphroditi in the category of semiviri 
may help us to get more information. In fact, legal sources provide 
us with information on this subject but lack completeness concern-
ing all the rights they are recognized as having. Although we now 
know that a hermaphrodite is close to the sex that is most evident 
in her genitals, and that consequently an intersexed person who is 
assimilated to a man may be present at the opening of a will, we 
cannot say whether androgynous women possessed all the rights 
attached to their dominant sex.

The prerogatives granted by Roman law to semiviri vary accord-
ing to their degree of incompleteness. In the field of family law, for 
example, it should be noted that all the individuals making up the 
eunuch subgroup are deprived of the possibility of contracting a 
valid marriage. Moreover, accidental castration is a legitimate cause 
of divorce149. Furthermore, within the eunuchs themselves, it is nec-

148 Read: Cordier P., L’étrange sexualité des castrats dans l’Empire romain, 
in Corps romains, ed. Moreau P., Grenoble, Million, 2002, 61-76; Cameron A., 
Eunuchs in the Historia Augusta, Bruxelles, Latomus, 24, 1965, 155-158; Hopkins 
K., Eunuchs in politics in the later Roman Empire, in PCPhS, 1963, 9, 62-80; 
Bullough V.L., Eunuchs in History and Society, in Eunuchs in Antiquity and Beyond, 
ed. Tougher S., Swansea, Classical Press of Wales, 2002, 1-17; Sciasca G., Eunucos, 
castratos e spadones no direito romano, in Varietà giuridiche, Scritti brasiliani di diritto 
romano e moderno, Milano, Giuffrè, 1956, 112 ss.; Pennuto C., Il n’est pas sûr de 
laisser les eunuques surveiller les femmes: réflexions sur les eunuques à la Renaissance  
in Sixteenth century, 2011, 111-123.

149 D.23.3.39.1 
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essary to distinguish between spadones who can adopt as half-muti-
lates, and thlasiae and castrati who do not have this licence. Finally, 
it is necessary to mention the fact that it was not until the Justinian 
era that eunuchs, whoever they may be, could make wills150. On the 
basis of this new information what can we say? That within this 
category of semiviri the hermaphrodites seem to be close to the 
spadones (and more specifically the thlasiae) those eunuchs whose 
testicles have only been altered. As a result, it is doubtful whether 
hermaphrodites can make a valid will or even marry legitimately. 
On the contrary, one can opine in the direction of their capacity 
to adopt.

Let us also say a few words about the opportunity for intersexed 
persons assimilated to men to have access to civil and religious mag-
istrates and to be able to participate in the political life of the city151. 
Recent studies on the conditions for the exercise of magistracy and 
ecclesiastical offices in ancient Rome converge in the same direc-
tion: there is no general rule imposing total physical integrity on 
candidates (or holders) for civil or religious office152. However, the 
individuals concerned had to be sufficiently seasoned to be able to 

150 Kaser M., Das römische Privatrecht, I, Munich, Beck, 1971, 314, note 28; Das 
römische Privatrecht, II, Munich, Beck, 1975, 161 ss.

151 On the understanding that Roman political and religious life is monopolized 
by men. See, Thomas Y., op. cit.

152 Baroin C., Le corps du prêtre romain dans le culte public: début d’une enquête, 
in Actes du colloque: Corps outragés, corps ravagés. Regards croisés de l’Antiquité au 
Moyen Âge, 6 mars 2009, eds. L. Bodiou, V. Mehl, Université de Bretagne-Sud 
Lorient, Turnhout, 2011, 291-316; Baroin C., Intégrité du corps, maladie, mutilation 
et exclusion chez les magistrats et les sénateurs romains, in eds. Collard F., Samama E., 
Handicaps et sociétés dans l’Histoire. L’estropié, l’aveugle et le paralytique de l’Antiquité 
aux temps modernes, Paris, L’Harmattan, 2010, 49-68; Husquin C., Penser le corps 
social en situation à Rome et dans le monde romain: perceptions et représentations de 
l’atteinte physique du 1er siècle avant notre ère au IVe siècle de notre ère, Thèse de doc-
torat, Université de Lille, 2016; Evêque R., Le poids de la piété. L’intégrité corporelle 
des prêtres romains au sens du ius sacrum, in Droit et cultures, 2021 (seemingly).
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carry out their functions and had to manifest total physical and 
moral purity in order to approach the gods during the various cere-
monies that constellated Roman religious and political life. It does 
not seem to us that the hermaphrodites, who were regarded until 
recently as diabolical beings, could claim such functions during the 
empire. The same is not true of participation in political life, which 
does not require any physical completeness, and which seems ac-
cessible to all men and assimilated.

To exemplify this evolution of Roman law with regard to inter-
sexed persons, let us recall the case of Favorinus of Arles (80-160) 
who, during the High Empire, despite his status as a “congenital 
eunuch”, was able to become one of the greatest rhetoricians in Ro-
man history, open his own school and be so assimilated to a man 
that he was condemned for adultery.

Favorinus of Arles is a famous and celebrated Roman rhetori-
cian born in Arles in the Roman province of Gaul-Narbonnaise 
in 80 and 90 and died between 143 and 176. He is one of the 
principal members – alongside Dion of Prussia, Aelius Aristide 
and Lucian of Samosate – of the Second Sophistic, a literary 
movement which appeared in the first half of the first century and 
ended in the first third of the third century153. Favorinus of Arles 
is also a philosopher, affiliated either to the new academy or to the 
sceptical sect154. He is the author of numerous treatises. One will 
retain in particular those devoted to exile and old age155. Friend of 

153 Bowersock G.W., Approaches to the Second Sophistic, American Philological 
Association, 1974.

154 Opsomer J., Favorinos versus Epictetus on the Philosophical Heritage of Plutarch: 
A Debate on Epistemology, in Plutarch and his Intellectual World, J. Mossman (ed), 
Swansea, Classical Press of Wales, 1997, 17-34.

155 Barigazzi A., Favorino di Arelate. Opere: lntroduzione Testo Critico e 
Commentario, Firenze, Le Monnier, 1966; Amato E., Favorinos d’Arles, Oeuvres I. 
Introduction générale - Témoignages - Discours aux Corinthiens - Sur la Fortune, Les 
Paris, Belles Lettres, 2005.
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the great intellectuals of his time such as Plutarch, Herod Atticus 
and Fronton, he will be the master of the great Gellius156 who will 
speak of him as being «the most representative person of culture 
in Rome in the middle of the second century»157. Favorinus will 
also be a close friend of power since he is known to have been a 
close friend of Hadrian before their relationship fell into dissen-
sion158. It is also known that Favorinus was in exile159 and that he 
took advantage of it to write a philosophical essay, a consolation 
on this ordeal. What is the cause of this forced deportation that 
is known to have taken place on the island of Chios? Nothing is 
certain, but three hypotheses emerge: an accusation of adultery, 
which will be discussed later, the consummate divorce from Had-
rian, the intrigues of his main enemy, Polemon of Laodicea, who 
was very jealous of him160.

The life of Favorinus is not banal and three paradoxes can be 
noted161. First, the feat of being a Gaul by birth but nevertheless 
brilliantly Hellenistic162. Then, the feat of having quarrelled with 

156 Ioppolo A.M., The Academic Position of Favorinos of Arelate, in Phronesis, 
1993, 38, 183-213.

157 Gellius, Attic Nights, I, 3, 37.
158 Swain S., Favorinus and Hadrian, in ZPE, 1989, 79, 150-158.
159 Probably from the early 130s until the advent of Hadrian’s successor, 

Antoninus the Pious in 138.
160 Perhaps the last two hypotheses are confused: Polemon would have foment-

ed with Hadrian to obtain internment on Chios de Favorinus.
161 Holford-Strevens L., Favorinos: the Man of Paradoxes, in Philosophia togata, 

eds. Barnes J., Griffin M., vol. II, Oxford, Oxford University Press, 1997, 188-217; 
Collart P., Favorinus d’Arles, in Bulletin de l’Association Guillaume Budé, 1932, 34, 
23-31.

162 However, mastery of the Greek language was not so unusual in Gallic 
intellectual circles. Indeed, excellent educational centres existed in Gaul (espe-
cially in the south). In this respect, let us mention the Menian schools of Autun 
(Augustodunum) or those of Marseilles (Massalia). The case of Massalia is worth 
mentioning. Indeed, this city, long a Hellenic colony (from the 7th century B.C. 
until the Roman conquest in 49 B.C.) is located a few kilometres from Arles.Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of
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the emperor but finally survived. Finally, being intersexed and be-
coming a famous intellectual of his time163. About the intersex of 
Favorinus of Arles, what do we know? We are informed through 
various sources. First, of course, by Philostratus, Favorinus’ biog-
rapher, who describes the famous rhetorician as doubly androg-
ynous164. Firstly, because of his high-pitched, female-like voice. 
Secondly, because of his hairless skin, both young and old. Phi-
lostratus primarily uses two terms to speak of Favorinus: diphues 
meaning double-natured and androthelus, i.e. androgynous. The 
biographer also uses Favorinus’ own words, calling himself a eu-
nuch. We also learn of Favorinus’ interest in (heterosexual) sex-
uality and the fact that he was accused of adultery by a man of 
consular rank. We can also read Lucien, a rhetorician of the 2nd 
century to learn more about Favorinus. In the essay Demonax, 
dedicated to the Greek philosopher of the same name, Lucian 
reports with undisguised irony the encounter between the latter 
and Favorinus: 

Phavorinus, having heard that Demonax mocked his philosophical talks, and 
especially the verses from which he cut his speeches, a procedure which gave 
them a cowardly, effeminate, unworthy of philosophy, went to him, and asked 
him what he was to flout his method thus: “A man”, replied Demonax, “whose 
ears are not easily seduced”. The sophist insisted, “But what were your provisions, 
Demonax, when you began to philosophize as a child? – My manhood”. Another 
time, the same Phavorinus approached Demonax and asked him which sect he 
preferred. “Who told you”, he replied, “that I am a philosopher?” And as he with-
drew laughing heartily, Phavorinus asked him what he had to laugh about. “I find 
it very pleasing”, he said, “that you want to distinguish between philosophers 
with beards, you who have none”165. 

163 Sudan B., Favorinus d’Arles: corps ingrat, prodigieux destin, in Langages et 
métaphores du corps dans le monde antique, eds. Wilgaux J., Dasen V., Rennes, Presses 
universitaire de Rennes, 2008, 169-182.

164 Anderson G., Philostratus: Biography and Belles Lettres in the Third Century 
A.D., London, Routledge, 2014, 102-104. 

165 Lucian, Demonax, 12-13.
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In another of Lucian’s works, the satire The Eunuch, which de-
scribes the career of Bagoas, a semivir who wanted to obtain a chair 
of philosophy at the school of Athens, Favorinus is evoked, always 
with acidity: 

Finally, with a slender and feminine voice, he claimed that Diocles was wrong to 
exclude a eunuch from philosophy, since it admits women. He cited Aspasia, Di-
otius and Thargelia in support of his cause, and, moreover, a Gallic eunuch of the 
academic sect, who, a little before our time, had made a name for himself among 
the Greeks. […] “Judges”, he said, “though the speaker has smooth cheeks, the voice 
of a woman, and all the appearances of a eunuch, have him stripped, and you will 
see that he is really a man. If even what is said of him is true, he was once caught in 
the act of adultery, hand to hand, as the scroll of laws says; but then he claimed that 
he was a eunuch, and the invention of this subterfuge made him absolve himself of 
a crime which the judges did not believe possible at the sight of the accused alone. 
Today, however, I think he will recant, to earn the promised salary”166.

In addition to Philostratus and Lucian, the sophist Polemo in 
his Physiognomonica also stops in his writings on Favorinus. The 
words are brittle, and the hostility is obviously justified only by an 
assumed disgust for Favorinus’ intersex: 

When the eye is open and shines like marble, with a sharp look, it is a sign of 
immodesty. It is nature that exists in the eyes of men unlike other men, like an 
uncastrated eunuch without testicles. I think I can find only one example of this 
kind of man, from the land of the Celts. He was lecherous and dissolute beyond 
all limits. His eyes were the eyes of the worst kind of man, just like the descrip-
tion… He had a swollen forehead, soft cheeks, a wide mouth, a long thin neck, fat 
legs, fleshy feet. His voice was like a woman’s and his other joints and extremities 
were all soft. He did not walk upright, but his limbs and joints were loose. He 
took great care of his Persian, caring for his abundant hair and doing anything 
that aroused sexual desire. His voice was like a woman’s and he had thin lips”167.

166 Lucian, Eunuchus, 7-10. If no name is ever pronounced, it is obvious that the “Gallic 
eunuch” and the “orator” mentioned are confused in the person of Favorinus of Arles.

167 Polemo of Laodicea, Physiognomonica. It is obvious that the “Celtic eunuch” 
of whom Polemon speaks is none other than Favorinus. It should be noted that the 
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What can we learn from these testimonies? That Favorinus was 
sexually ambiguous at birth with absent or undescended testicles, 
that he was assigned to the male sex but did not show the usual 
signs of puberty in men (facial and body hair, deep voice and mus-
cle development), that he was capable of having sexual intercourse 
and that he was heterosexual.

It should be noted that despite his intersexuality, which seems 
to be more precisely the consequence of Reifenstein’s syndrome 
(SIA)168 or Klinefelter’s syndrome169, Favorinus was able to fol-

objective of physiognomy in the words of Polemon is to «determine the disposition 
and habits of men by inspecting their bodies, faces, foreheads and eyes».

168 Male pseudo-hermaphrodism includes a number of different syndromes with 
very different biological consequences. One example is the oestrogen insensitivity 
syndrome. A condition that results in a feminine appearance but cryptorchidian 
testicles (absence of one or both testicles in the scrotum) and no ovarian structure. 
Another example is the Reifenstein syndrome that Favorinus may suffer from. This 
syndrome is characterised by frequent cryptorchidism, a significant reduction in 
body and facial hair, a generally high-pitched voice, hypospadias (when the opening 
of the urethra is not at the end of the glans but at another place in the urinary tract), 
a feminine distribution of subcutaneous fat, a tendency to obesity from the forties 
onwards and often gynaecomastia. Patients with Reifenstein syndrome have a nor-
mal libido. While the descriptions we have of Favorinus generally seem consistent 
with the fact that he may have been a carrier of Reifenstein’s syndrome, no witness 
in the life of the famous speaker reports any gynecomastia. However, if there had 
been gynecomastia, it is difficult to think that Polemo would have failed to mention 
it. However, it is noteworthy that a number of patients with Reifenstein’s syndrome 
have gynecomastia as part of general obesity. Another problematic point is that 
Reifenstein’s syndrome does not explain a number of features present in Favorinus 
and reported by Polemo: uncontrolled blinking eyes, a long thin neck, or fleshy legs. 
However, these physical features are all found in patients with a muscle disease, my-
otonic dystrophy. If Favorinus had had myotonic dystrophy, however, he would also 
have had premature frontal baldness, progressive mental and somatic deterioration, 
reduced libido, or altered or even lost visual acuity. On this subject, read: Mason H., 
Favorinus’ Disorder: Reifenstein’s Syndrome in Antiquity?, in Janus, 1978, 66, 1-13.

169 Klinefelter’s syndrome, which is the most common disorder of male sexual 
development, is the consequence of a karyotype 47, XXY. Favorinus may have been 
affected. Indeed, patients with this syndrome have reduced hair growth, a high-

Que
sto

 E
-b

oo
k a

pp
ar

tie
ne

 a 
ELE

TTRA.S
TRADELL

A G
MAIL.

COM 20
12

30
11

-1
21

4-
02

48
-2

39
3-

qp
rfb

ka
by

5o
f



Ralph EvȆque

158

low higher education, lead a brilliant career as a speaker, became a 
sought-after master and frequented the highest spheres of the urbs. 
His personal situation shows that at the beginning of the Empire, 
sexual ambiguity was no longer a permanent obstacle to the possi-
bility of leading a normal life and being able to achieve professional 
success. Moreover, one event in Favorinus’ life is decisive: his ac-
cusation of adultery. In the second century, an intersexed person 
could be recognized in law as a man. However, the severe criticism 
Favorinus must have felt, focusing on his physical characteristics, 
shows the persistent mistrust of society towards hermaphroditi.

pitched voice, often have no beard but have a normal libido. However, there are a 
number of factors that prevent Favorinus from being attributed to this condition. 
For example, in Klinefelter’s syndrome, the testicles are smaller than normal but 
correctly located in the scrotum and the condition is undetectable before puberty 
(apart from the practice of genetic testing). In addition, many of the patients with 
Klinefelter’s syndrome have gynecomastia, mental retardation, memory problems 
and permanent fatigue. Contra Mason H., op. cit.
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Building Europe through Judicial Cooperation 
Regarding Protection  

for Gender Violence Victims
Raquel Borges Blázquez*

1. Introduction: why do we need European protection  
 measures to gender-based violence victims?

The leitmotiv during this investigation has been the necessity of 
keeping to build an European Union (EU) where the judicial co-
operation is real and effective. I am aware that nowadays it is na-
ive think about the creation of a European Criminal Code. The 
creation of a European Criminal Code does not present technical 
problems1. The problems are political due to the complication that 
involves all the States to give up their different legislative histories 
in order to create common juridical categories. Procedural law is 
harmonizing legislations little by little. As long as we keep using 
the different mutual recognition instruments we will approach the 
different systems to each other keeping the best of each one.

* This article has been written in the context of a Research Stay at the Max 
Planck Institute in Heidelberg and it is financed by the Manuel Serra Foundation.

1 Cloots E., National Identity in the EU Law, Oxford, Oxford University Press, 
2015, 1; Rodrìguez Lainz J.L., La orden europea de protección (crónica de un fracaso 
anunciado), in Diario La Ley, 2012, 7854, 1. 
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1.1. Protection orders, useful instruments or just a piece of paper?

Protection orders are meant to protect a person against an act that 
may endanger their life, physical or psychological integrity, per-
sonal liberty, sexual integrity or dignity. The aim is to avoid con-
tacts between the offender and the victim2. This kind of protection 
measures can be adopted as part of civil and criminal proceedings 
depending on the European Country in which the procedure is tak-
ing place. This is the reason why we have: Directive 99/2011/UE 
on the European Protection Order (EPO) and Regulation (EU) 
606/2013 (EPM) on mutual recognition of protection measures 
in civil matters. Spain is one of those Countries which use criminal 
protection measures. However, almost all of the EU States use civil 
protection measures3. This arises an issue that needs to be solved: 
the effectivity in mutual recognition of civil and criminal protec-
tion measures. This question is connected with the use and abuse 
of criminal law that we are facing during the last years4. The three 
protection measures included in Directive 99/2011/EU and in 
Regulation (EU) 606/2013 are found in the national legislation 
of all member States. Their inclusion in these instruments seeks to 
establish a minimum standard of protection for victims, without 
modifying the internal legislation of the member States5. The Di-

2 Van der AA S., Niemi J., Sosa L., Ferreira A., Baldry A., Mapping the 
Legislation and Assessing the Impact of Protection Orders in the European Member 
States, The Netherlands, Wolf Legal Publishers (WLP), 2015, 5, available at: http://
poems-project.com/wp-content/uploads/2015/04/Intervict-Poems-digi-1.pdf.

3 Martìnez Garcìa E., La protección jurisdiccional contra la violencia de género en 
la Unión Europea, Valencia, Tirant Lo Blanch, 2019, 144.

4 Barona Vilar S., Justicia penal desde la globalización y la postmodernidad hasta 
la neomodernidad, in Rev. Boliv. De Derecho, 2019, 27, 36. 

5 Garcìa Rodriguez M.J., Aplicación de la Orden Europea de Protección a las víc-
timas en el sistema de justicia penal español a través de la ley de reconocimiento mutuo 
de resoluciones penales en la Unión Europea, in Revista General de Derecho Procesal, 
2015, 37, 7-8.
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rective was supposed to lead to an approximation of this diversity. 
Actually, the different national systems for the protection of vic-
tims are maintained. This is why we have to ask ourselves: Are we 
on the right track with the Directive 99/2011/EU or are we just 
losing time? Is the instrument of the European Protection Order 
actually useful or is it only a false promise of protection to the vic-
tims?

1.2. Structure

This investigation consists in two separate parts and each one is 
then divided into two separate sections. The first part refers to gen-
der and domestic violence victims and the positive obligation of 
States to protect them. The link between both concepts is risk due 
to the fact that it is specific to these victims and differs from the 
risk which victims from other crimes suffer. There are some reasons 
that make this risk specific. One of the main reasons is the affectiv-
ity relationship that exists between the victims and the aggressors. 
This causes that this kind of victims are not able to assess objec-
tively the risk which they are exposed to because there are senti-
mental feelings involved. During the discussion I support the thesis 
that gender and domestic violence victims are the only ones to love 
their aggressor6. This issue makes the judicial procedure even more 
complicated and offers an advantage to the aggressor due to the 
fact that he knows the victim’s routines, which increases risk even 
more. The latest judgements from the Spanish courts support this 
theory7. To fight against this accomplice silence a doctrine about 
positive obligations of the State was created. The State has the ob-

6 Lorente Acosta M., Violencia contra las mujeres: peligrosidad y valoración del 
riesgo, in Revista Europea de Derechos Fundamentales, 2012, 19, 186.

7 STS N. 342/2018, 10 july 2018; STS N. 542/2018, 12 november 2018; STS 
N. 282/2018, 13 june 2018; STS N. 298/2019, 14 february 2019. 
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ligation to protect its victims and if it fails to do so it should an-
swer to damage inflicted to them8. An example of this would be the 
Gonzalez-Carreño case9. 

The second part consists in a discussion about the European 
Protection Order as an instrument for protection against risk for 
the victims. In the same way as the first part, the second part is also 
then subdivided into two separate sections. The first section of the 
second part consists in a discussion about the difficulty that the 
States have to fight against crime in an individual way10. In this sec-
tion we acknowledge that a united European fight against crime is 
needed. The second section studies the instrument of the Europe-
an Protection Order and its procedure of adoption, going as far as 
criticizing the possible reasons why it is not working as intended11.

8 Tomàs-Valiente Lanuza C., Deberes positivos del Estado y Derecho penal en la 
jurisprudencia del TEDH, in Indret: Revista para el Anàlisis del Derecho, 2016, 3, 5.

9 http://docstore.ohchr.org/Self Services/FilesHandler.ashx?enc=6Qk-
G1d%2FPPRiCAqhKb7yhslEELoUVuU1rtqrRBladIK2rtkwI0P%2BlH-
PP 1 J B JnI 1 Z oA D sB Zv 8 9 Nu U 0 i Ap % 2 B mg % 2 BiLCb p x j p ug o ay CgY D -
2pL9f35JJ7Hhe6P68qD8U%2FizHsl5%2B4VjB4zp63ZP9vE%2FPiG-
n1A%3D%3D (accessed: 01.07.2019).

10 Gonzalez Cano M.I., Justicia penal e integracion europea: hacia nuevos modelos 
de cooperacion judicial penal, in Justicia con ojos de mujer. Cuestiones procesales con-
trovertidas, eds. Etxebarria Estankona K., Ordenana Gezuraga I., Otausa Zabala G., 
Valencia, Tirant Lo Blanch, 2018, 783.

11 Morgades Cortès M., La Orden Europea de Protección como instrumento tuiti-
vo de las víctimas de violencia de género, in CEEJ, 2014, 3, 107; Carrasquero Cepeda 
M., Orden Europea de Protección: Un paso adelante en la protección de las víctimas, in 
CEJJ, 2014, 2, 105-113; Sànchez Martìn P., La Orden de Protección Europea, in La 
Prevención y Erradicación de la Violencia de Género. Un estudio multidisciplinar y fo-
rense, eds. Martìnez Garcìa E., Vegas Aguilar J.C., España, Aranzadi, 2012, 481-506; 
Rubio Encimas A.M., La Orden Europea de Protección (Título VI LRM) Capítulo 
II: Cuestiones prácticas relativas a la Orden Europea de Protección, eds. Arangüena 
Fanego C., De Hoyos Sancho M., Rodriguez Mendel-Nieto C., Reconocimiento 
Mutuo de Resoluciones Penales en la Union Europea. Análisis teorico-practico de la Ley 
23/2014, de 20 de Noviembre, Espana, Aranzadi, 2015, 303-319. 

Q
ue

st
o 

E-
bo

ok
 a

pp
ar

tie
ne

 a
 E

LE
TT

R
A.

ST
R

AD
EL

LA
 G

M
AI

L.
C

O
M

 2
01

23
01

1-
12

14
-0

24
8-

23
93

-q
pr

fb
ka

by
5o

f



Building Europe through Judicial Cooperation

165

2. The change in paradigm of the gender violence  
 phenomenon treatment 

We observe a change in how several States treat violence against 
women and children within the home. Gender violence has be-
come a public and State matter. Aggressions within the home are 
no longer treated as private matters. A turn back or a minimi-
zation of the disvalue related to these conducts is currently not 
possible in the European ambit. The ECtHR (European Court 
of Human Rights) recognizes Criminal Law as an instrument re-
quired for the protection of some Human Rights12. The Spanish 
Organic Act 1/2004 pronounced itself in the same way 15 years 
ago.

The issue is that changes are slow and it is naive to think that 
society is going to change at the stroke of OSG (Official State Ga-
zette) or OJEU (Official Journal of the European Union). What 
we need to change is not the legislation but the society. It has been 
necessary to invest in education and in sensitization campaigns13 
in order to make European society, and Spanish society in par-
ticular, be aware of the problem. Only by fully comprehending 
the systematic violation of Human Rights of certain collectives 
(women and children within them) that has been committed 

12 X and Y v. The Netherlands, núm. 8978/80, de 26 de marzo de 1985; 
Viganò F., Sobre las obligaciones de tutela penal de los derechos fundamentales 
en la jurisprudencia del TEDH, in Garantías constitucionales y derecho penal 
europeo, eds. Mir Puig S., Corcoy Bidasolo M., Gòmez Martìn V., Marcial Pons, 
2012, 311-312.

13 Martinez Garcìa E., La igualdad y la violencia de género: elementos para la 
reflexión en España y en Europa, in Género y Derecho Penal, eds. Hurtado Pozo J., 
Silva Ticllacuri L.C., Castrovirreyna, Instituto Pacífico, 2017, 151; Avilés Palacios 
L., La perspectiva de género como técnica jurídica e instrumento necesario para una 
justicia igualitaria, in Análisis de la Justicia desde la perspectiva de género, eds. Avilés 
Palacios L., S. Barona Vilar S., Borges Blazquez R. et al., Valencia, Tirant Lo Blanch, 
2018, 279-318.
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during centuries by the hetero-patriarchal system we can under-
stand the judicial measures that have been adopted for the fight 
against this scourge. 

We are optimistic due to the fact that the ECtHR is each time 
showing itself to be more favorable towards judging with gender 
perspective and referring to the need of using Criminal Law to 
sanction severe attacks against fundamental character rights as 
well as to the obligation that States have to investigate what hap-
pens inside the home when the door is shut and there is violence 
(public matter). The Cases Rumor (2014)14 and Talpis (2017)15 
provide good account for the change in paradigm that we are liv-
ing in the diverse European societies during the past few years in 
this sense. 

The Strasbourg Court went from considering gender violence 
within the couple as 1) a private matter between parts if the vi-
olence does not reach the point in which the State is obliged to 
investigate – especially if the victim resumes a cordial relation-
ship with the aggressor voluntarily by exchanging emails or if the 
victim takes back what was alleged in the declaration in order to 
not incriminate the (ex) partner to 2) treating it like a Human 
Rights violation. The Court advised that these cases can never be 
treated as an issue between parts but instead they must involve 
the State’s obligation to investigate what is happening inside 
the homes if there is a presumption of a Criminal offence. This 
change happened with only a three-year difference in between. 
In the case the State failed to investigate it is its responsibility 
for not having acted diligently. We observe that the ECtHR is 
showing a greater sensibility towards the high number of women 
 

14 ECHR Rumor v. Italy, N. 72964/10, 27 May 2014.
15 ECHR Talpis v. Italy, N. 41237/14, 2 March 2017.
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that are gender violence victims in the hands of their partners. 
Moreover, it situates immigrant women precisely as a vulnerable 
collective.

In Spain, our Supreme Court is also showing a recent sensibili-
ty towards gender violence within the home victims. It recognizes 
that they possess several characteristics which prevent Procedural 
Law from always working accordingly due to the “atypical” proce-
dural behavior of gender violence victims. Furthermore, it makes 
specific reference to underage victims of this kind of violence 
which are in many cases witnesses and “invisible” victims of the 
aggressions16. If we take a look to the data from the Macroencuesta 
201517, which is the last one published up to date, we can observe 
that the main reasons why women are not registering complaints 
are that they minimize the severity of the situation (44.6 %), fear 
to the possible retaliation or reprisal of the aggressor (26.6 %) 
and due to shame or embarrassment. Regarding complaint with-
drawal, the main reasons are that the aggressor promised that he 
would change (29.3 %), fear (28.7 %), the victim thought she 
could change him (28.6 %) and because the aggressor was the fa-
ther of the victim’s children (24.9 %). We need to end the fear 
that the victims have and guarantee the full effectiveness of their 
right to live free of violence.

16 Fantuzzo J.W., Mohr W. K., Noone M.J., Making the Invisible Victims of 
Violence Against Women Visible Through University/Community Partnerships, in 
Children exposed to domestic violence. Current Issues in Research, Intervention, 
Prevention and Policy Development, eds. Geffner R.A., Jaffe P.G., Sudermann M., 
HMTP, 2000, 9-23; Ordonez F., Del Prado M., Gonzalez Sanchez P., Las victi-
mas invisibles de la violencia de genero, in Revista Clinica Medicina de Familia, 
2012, 5, 30.

17 http://www.violenciagenero.igualdad.gob.es/violenciaEnCifras/estudios/colec-
ciones/pdf/Libro_22_Macroencuesta2015.pdf.
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3. The will to create a transnational protection 
 and obstacles during its parliamentary process

Legislative protection measures restricted to a national level are 
not enough in an increasingly globalized world and it is for this 
reason that the creation of the European Protection Order implies 
an advance in the protection of all kinds of victims in the Area of 
Freedom, Security and Justice. The Directive EPO was created after 
a proposal made when Spain assumed the Council Presidency of 
the EU by using the mechanism of ordinary legislative procedure 
regulated in article 289 EUFT (European Union Fundamental 
Treaty)18, This being introduced as an advance might have been the 
cause for the own instrument’s loss of essence. 

3.1. The creation of a European Criminal Protection Order

At the beginning the Spanish Presidency wanted to create the EPO 
in the image and likeness of the Spanish Protection Order. During 
the negotiations they needed to please the rest of member States in 
order to create the EPO so it ended up becoming a restraining or-
der according to Spanish Law. An instrument for the protection of 
gender violence victims could not be created as it had to be extend-
ed to include the victims of all types of crimes. In this way and once 
more, without discrediting the advance it supposed to for the rest 
of the victims to obtain this protection, the fight against gender 
violence was relegated to a second place19, The concept of gender 

18 Lirola Delgado I., La cooperación judicial en materia penal en el tratado de 
Lisboa: ¿Un doble proceso de comunitarización y consolidación a costa de posibles frenos 
y fragmentaciones?, in Revista General de Derecho Europeo, 2008, 16, 4-6.

19 Martinez Garcia E., La orden Europea de Proteccion en el marco de la nueva ley 
de reconocimiento mutuo de resoluciones penales en la Union Europea, in La Orden de 
Proteccion Europea. Proteccion de victimas de violencia de genero y cooperacion judicial 
penal en Europa, eds. Martinez Garcia E., Vegas Aguilar J.C., Freixes Sanjuán T., 
Valencia, Tirant Lo Blanch, 2015, 42-43.
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violence victim that the different States have is of vital importance 
in order to understand the instrument of the Directive EPO. The 
Directive EPO was supposed to be a protection order created in 
image and likeness of the Spanish protection order for the protec-
tion of gender violence victims in relation to the concepts estab-
lished in the LO 1/2014 (LOVG). This concept of gender violence 
victim differs from the concepts that the rest of the member States 
offer complicating even further its adoption. It is only possible to 
understand the aims of the Directive EPO by keeping in mind the 
concept of gender violence victim established by the LOVG due 
to the fact that it only makes sense in cases in which the victim as 
a physical person knows the aggressor personally and he is also a 
physical person.

The creation of this instrument was a political issue which lead 
to the Commission and the alliance Council - European Parlia-
ment measuring their strengths. The Commission, which is the 
guardian of the treaties, indicated that the Directive EPO could 
only have Criminal measures and that the Criminal and Civil 
natures of the different national protection orders of the mem-
ber States would make it short in comparison to its ambitious 
original objectives. The Council - European Parliament wanted 
to move on forward. This led to the protection of victims ending 
as the double regulation we have nowadays. On the one hand, 
a criminal instrument created by the Council-European Parlia-
ment is very distant to what the Spanish Presidency pretended 
it to be. On the other hand, a civil instrument created by the 
Commission. The Commission stated since the beginning the 
convenience of it being the regulator of both civil and criminal 
instruments as independent instruments due to the fact that it 
stated that they have a different legal basis and that in order for 
them both to be a single instrument the treaties would have had 
to be modified. The Parliament and the Council did not see it in 
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this way and they defended that there was enough judicial basis 
for the creation of the Directive EPO20.

The reality is that during this titanic fight they lost sight of the 
really important matter: the integral protection of victims. Final-
ly, the European Parliament promulgated the Directive EPO with 
just three criminal measures and it was supposedly based on mutual 
recognition but there are so many problems for its adoption that 
the victim might prefer to start a new procedure in the destina-
tion State21. It was here when the Directive lost all of its essence. 
In reality it is not an automatic instrument of mutual recognition. 
Moreover, the Act 23/2014 has reduced even further, if possible, 
the automatic recognition by establishing imperatively the judicial 
hearing of the person causing the danger in order to issue an EPO 
and the possibility to appeal22. The Regulation EPM opts instead 
for a more direct recognition based on civil judicial cooperation. 
This in addition to the Framework Decision 2008/947/JAI and 
Framework Decision 2009/829/JAI make the situation even more 
complex for the victims and for judicial actors. The moment the 
instruments of the Directive EPO and the Regulation EPM start 
to be used we will observe that there is not only the possibility of 
getting confused between them but the possibility of confusing 
them with other pieces of European legislation. In conclusion, an 
amalgam of rules that exceedingly complicate the protection of the 
victims and that in first stance where supposedly meant to be “fast 
and simple”. 

20 Oliveras Jané N., La Directiva 2011/99/UE sobre la orden europea de protec-
ción, in La Orden Europea de Protección. Su aplicación a las víctimas de Violencia de 
Género, eds. Freixes T., Roman L., Oliveras N., Vano R., Tecnos, 2015, 36-37.

21 Van Der AA S., Ouwerkerk J., The European Protection Order: No Time 
to Waste or a Waste of Time?, in European Journal of Crime, Criminal Law and 
Criminal Justice, 2011, 19, 271.

22 Gòmez Amigo L., La Orden Europea de Protección y su aplicación en España, 
in Revista General de Derecho Procesal, 2017, 43, 21.
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3.2. The pragmatism of the transnational civil protection

Spanish legislator placed well protection orders as criminal meas-
ures in 2003. The aim was to send a clear message of social rep-
robation to the citizens. Times have changed in comparison with 
sixteen years ago and nowadays, at least on paper or in theory, we 
cannot imagine a turn back or minimization of the disvalue related 
to these conducts. That is the reason why we could open the debate 
about the possibility of civil protection measures.

The comparative studio between EU member States show us 
that almost all EU member States use civil protection measures. 
The fact that the Regulation EMP does not ask for double incrim-
ination gives it a much more automatic mutual recognition than 
the Directive EPO recognition23. Regarding the EPO, European 
legislator considered that, maybe, the executing State does not 
have a similar protection measure for the specific case. Therefore, 
the EPO provides a margin of discretion to the State: according to 
their national law they can adopt a measure as similar as possible 
to the original one in the issuing State. The civil certificate works 
different. The member State is obliged to recognized the measure 
without intermediary procedures. In other words, the only action 
that the executing member State can do is the automatic recogni-
tion. Even in the case that the executing member State does not of-
fer that protection measure based in the same facts, it is still obliged 
to recognize the prohibitions included in the protection order 
from the other member State according to article 13.3 REMP and 
Recital (18) Regulation EPM. 

Moreover, proof standards are different between criminal and 
civil procedures. In criminal procedure the fact must be proved 

23 Van Der AA S., Niemi J., Sosa L., Ferreira A., Baldry A., Mapping the 
Legislation and Assessing the Impact of Protection Orders in the European Member 
States, cit., 211-212.
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“beyond any reasonable doubt”. However, in civil procedure it has 
to be more likely than unlikely. The reason of using a civil protec-
tion measure is a practical one. States as Germany or Austria opted 
by a civil system. Therefore, they can protect gender and domestic 
violence victims in a fast and immediate way. However, in Spain we 
rather prefer the political message implying that the fight against 
gender and domestic violence is a criminal issue and must to be 
prosecuted in a criminal procedure.

Even though we do not have notice of EPO being refused due 
to double incrimination, reality is that it can neither be claimed as a 
ground of refusal within the Regulation EPM. Consequently, even 
though as a jurist I could prefer the use of criminal protection or-
ders due to the fact that they typify acts with the disvalue that they 
deserved, pragmatism makes the civil way more effective. This sit-
uation makes that gender violence victims in Europe have an easier 
achievement of the recognition of a civil protection measure rather 
than a criminal protection measure.

3.3. From expectative to reality, some reflections

The little use of protection measures confirms the starting 
question: European protection measures are not working due to 
the fact that the EU is far away from what it was supposed to be. 
We must ask ourselves if we are building the EU in a proper way. 
It is possible to use the principle of mutual recognition without 
a higher harmonization amongst the different member States? 
Do we really want to build an EU without internal borders? Can 
we continue approaching legislations without a previous har-
monization of substantive law? Do our judges feel as European 
judges?

We observe that the political will exists and that the member 
States had the necessary sensitivity to propose the creation of a 
European Order for the protection of victims at a European level. 
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What failed was the lack of previous harmonization which ex-
ceedingly complicates mutual recognition and the refusal from 
the member States to let go of their last redoubt of national sov-
ereignty. The difficulties during the creation process of the EPO 
show us how much EU needs to be built still. There is not any 
Criminal European Law and we are too far away from achieving 
it. During a long period of time the EU has only had monetary 
interests. The necessity of creating a Criminal European Law 
emerged after Globalization, when we realized that crime has no 
borders. However, we observe that there are still misgivings from 
the States that involve accepting that their legislator is a subor-
dinate legislator to the European legislator in some matters. As a 
result, we have a model in crisis where the measures to adopt end 
being very different to what they were supposed to be. The EPO 
is only one of lots of examples of how lack of harmonization and 
trust complicate the effective application of mutual recognition 
principle.

Lack of harmonization leads to another problem: the inexist-
ence concept of gender violence victims at a European level24. Only 
when we study this element can we realize the importance of the 
sociological and the juridical factor working together. Only con-
textualizing the national and supra national reality we could un-
derstand the reasons why each State has its own concept of gender 
violence. A critical eye to official reports shows the need to create 
protection measures at a European level. According to FRA data, 
one out of three European women has suffered physic or sexual vi-
olence since they were 15 years old. This proportion reduce itself 

24 Merino V., La concepción de la violencia de género en los ordenamientos de los 
Estados Miembros, in La Orden Europea de Protección. Su aplicación a las víctimas 
de Violencia de Género, eds. Freixes T., Roman L., N. Oliveras N., Vano R., Tecnos, 
2015, 46.
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to one out of four European women if we only consider violence 
suffered from the partner or ex-partner25. 

4. To conclude: a practical example

Firstly, we have to take into account that there is no single defi-
nition of what a protection order is. Depending on the countries 
protection orders can be Criminal (like in Spain), civil (like in 
Germany) and even administrative (like, for example, some kinds 
of Protection Orders that we can find in Ireland)26. The Europe-
an legislator was aware of this reality and created two instruments, 
one Directive in 2011 for the criminal matters and one Regulation 
in 2013 for the civil ones. Both came into force in 201527. In this 
section we are going to see how do European protection measures 
work in practice. We will have two examples. One, that starts in 
Spain asking for a criminal protection order according to Span-
ish legislation and Directive on the EPO and the second one that 
starts in Germany asking for a civil protection order according to 
German legislation and Regulation on mutual recognition of civil 
measures. But before we need to answer three previous questions.

Firstly, who is the competent court to issue the protection meas-
ure? There is a need for an existing protection measure under na-
tional law in order to issue an EPO or a Certificate in civil matters. 

25 Violencia de género contra las mujeres: una encuesta a escala de la UE. Resumen 
de las conclusiones. FRA. European Union Agency for Fundamental Rights. (ISBN 
978-92-9239-380-9), 2014, 17, https://fra.europa.eu/sites/default/files/fra-2014-
vaw-survey-at-a-glance-oct14_es.pdf.

26 http://www.epogender.eu.
27 Etxebarrìa Estankona K., El reglamento (UE) 606/2013 relativo al recono-

cimiento mutuo de medidas de protección en materia civil. Algunas cuestiones sobre 
su aplicación, in Justicia con ojos de mujer. Cuestiones procesales controvertidas, eds. 
Etxebarria Estankona K., Ordenana Gezuraga I., Otauza Zabala G.,Valencia, Tirant 
Lo Blanch, 2018, 387.
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European protection measures are subsidiary from the national 
protection measure. The protection measure must be issued by the 
country were the unlawful act was committed28. Secondly, what do 
I have to do when I arrive to the foreign country? The answer to 
this question depends on the kind of national protection measure 
that we have If it is a criminal measure, the competent authorities 
will be the ones who communicate between them29. The EPO is a 
communication judge to judge but if it is a civil measure, the vic-
tim will be the one who will have to submit a Certificate to the 
competent authority30. Last but not least, which measures can be 
recognized? Only three measures can be recognized, because these 
three measures can be found in almost all EU member States. These 
are: 1) to not communicate with the victim, 2) to be banned from 
visiting certain places and 3) to keep a safe distance from his or her 
victim and his or her family and friends31.

4.1. Criminal mutual recognition of protection measures

A is a female victim of intimate partner violence in her home town, 
Valencia. A is in a long relationship and, at some point, A decides 
to split up with her boyfriend B. This is the moment when B does 
not accept her decision and starts stalking A not only electronically 
via Whatsapp and phone calls but also physically. This is the reason 
why A decides to ask for a Spanish protection order. Within the 
Spanish law, as long as A is a woman and the violence is commit-
ted by a man, who was her partner, this case should be considered 
a gender violence case. A should go to a criminal court which in 
the Spanish legislation it is called “Juzgado de Violencia sobre la 

28 Article 6 of the Directive EPO.
29 Article 8.1 of the Directive EPO.
30 Article 4.2 of the Regulation EPM.
31 Article 5 of the Directive and article 3.1 of the Regulation EPM.
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Mujer” to ask for her protection order. After having her national 
protection order, A decides that she does not want to stay more 
time in Valencia and she needs some fresh air in order to forget all 
this experience. Consequently, A decides to move to Freiburg for a 
postdoctoral research. 

And here comes the transnational element. It turns out that A 
has been there before doing a predoctoral research and her ex-part-
ner B came to visit her. We do have to assess the risk of B following 
A. B knows where A is going to live, where A is going to work and 
which are her favorite restaurants and places in the city. Conse-
quently, when A asks the Spanish judge for an EPO, taking all these 
elements into account he asses that A has enough risk in order to 
ask for an EPO and he decides to issue one.

Now we need to know who is going to be the competent au-
thority in Germany. So, we are going to check it in the EJN32. The 
competent authority just has to check on the Judicial atlas which 
measure wants to issue and to which country he is going to send it. 
When we check the EPO in Germany it says “work in progress” 
because there is not available data yet about this topic in Germany 
but even if the information is not available in the atlas there is no 
problem because it redirect us to the “Fiches Belges”33. When we 
check Germany in the Fiches Belges we realize that the competent 
court is the «family court in whose jurisdiction the protected person 
resides». In this case it will be the Family Court in Freiburg. It is 
also important to check which are going to be the languages that 
the German court will accept when we issue an EPO because the 
Spanish competent authority will have to issue the EPO in one of 
the accepted languages of the executing State. In this case, Ger-
many does only accept German language. Therefore, the Spanish 

32 https://www.ejn-crimjust.europa.eu/ejn/EJN_Home.aspx.
33 http://www.eurojust.europa.eu/Practitioners/European-Judicial-Network/

Pages/Fiches-Belges.aspx.
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competent authority will have to translate the EPO into German 
in order to send it to Germany.

4.2. Civil mutual recognition of protection measures

Now we are going to reverse the example. A is a Spanish researcher 
that is working in Freiburg and, at some point, she starts a relation-
ship with a German man called C. A and C are passing through 
bad times because A has to come back to Spain and they do not 
know which is the future of the relationship. This is why C starts 
to mistreat A and she decides to ask for a protection order. This 
time, according to German law, the Protection Order is going to be 
a civil measure and is going to be issue by a family court but again, 
we do have the same problem. When A moves back home she will 
not have protection. This is why, this time A will have to ask for a 
civil Certificate in order to maintain the protection also in Spain. 

This time, the German judge should search for the competent 
authority in the European Judicial Network in civil and commercial 
matters. When we search for the competent authority for enforce-
ment in Spain we find that it is called “Juzgado Decano Exclusivo de 
Valencia”. Within all this information, the German Judge will give 
A a paper containing her civil certificate. This time he is not going 
to send the certificate to the Spanish authority. It will be A the one 
that – when she arrives to Spain – will have to asses her risk and 
decide if she want to activate her European Protection Measure or 
if she does not want to. Even more, the German competent author-
ity is not going to care if A activates or not the protection measure.

4.3. Final thoughts

One last question to conclude, why ask for a European Protection 
Measure? We already have national measures, so the question is: 
Do we really need these European Protection Measures? I think so. 
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In a globalized society where people travel abroad for job or doing 
tourism I think that we cannot continue maintaining a protection 
only in a national level. A, B and C are just examples but, according 
to FRA data, one from each four European women has suffered 
some kind of violence from her partner or ex-partner. Being able 
to ask for a European Protection Measure will not only reduce the 
judicial bureaucracy and its cost, but will also benefit the victim 
due to she will not have to initiate a new judicial procedure in a 
foreign country. 
Despite the fact that all of these initial difficulties are present, I 
firmly believe that protection measures are essential if we want to 
continue building Europe. Furthermore, there is a positive State 
obligation to protect citizens against particulars that may endanger 
they integrity or life. If the State does not protect us, it could be a 
failure of its obligations to protect us. European protection mea-
sures are totally necessary instruments if we want to create a real 
Space of Freedom, Security and Justice. Victims will only be free 
to move around the EU if we guarantee their right to feel secure. 
Moreover, only real Justice can guarantee freedom and security. 
As a consequence, during these pages I acknowledged the need of 
cooperation between different European States as the only way to 
fight against crime in a globalized society. I strongly recommend to 
continue researching in this topic.
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Litigation in Gender-Based Violence  
Criminal Proceedings: A Feminist Approach  

to the Spanish Case
Elisa Simò Soler

1. The status of the issue: a critical approach  
 of the implementation Organic Law 1/2004

Violence against women is a global problem not only because 
of its international dimension but because it is a manifestation 
of the patriarchy. Patriarchy, as a system, reproduces beliefs, atti-
tudes and behaviours that oppress women and classify them as an 
object and not as a subject. In this way, men understand violence 
as a mechanism of power, as a way to control women and subdue 
them in all their spheres as well as at any stage of their life.

Starting from this premise, it is fundamental to conceive gen-
der-based violence as the ultimate and most brutal manifestation 
of heteropatriarchy, which conditions governmental action and, 
specifically, legal response to eradicate it.

Article 14 of the Spanish Constitution proclaims the principle 
of equality before the law and the prohibition of sex discrimina-
tion as a fundamental right. Also, in article 9.2, it is said that it 
is incumbent upon the public authorities to promote conditions 
which ensure that the freedom and equality of individuals is re-
spected and to remove the obstacles which prevent or hinder their 
full enjoyment.
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The legislative development of these precepts has been based on 
the mainstreaming of the gender perspective1. There is not a generic 
“law of equality” but there are individual rules laid down in a wide 
range of sectors of the legal system. As a result, two relevant laws 
were adopted in the field of equality and gender-based violence: 
In 2004 the Organic Law 1/2004 of 28 December, on Integrated 
Protection Measures against Gender Violence, and three years lat-
er, the Organic Law 3/2007 of 22 March, for the Effective Equality 
between Women and Men.

In particular, the Organic Law 1/2004 consists of five titles that 
define different areas of action. First Title: awareness, prevention 
and detection measures in education, health and the mass media. 
The second one, on the rights of female victims of gender-based 
violence. Institutional care is located in the third Title. Titles four 
and five are focused on criminal matters and judicial protection. 

In fact, the Spanish Criminal Code contains so-called “gen-
der-specific crimes” in which the subjective element is decisive since 
the criminal behaviour is exercised against «whoever is or has been 
the wife or woman who has been linked to the author by an analo-
gous relationship of affection, even without living together»2. The 

1 UN, General Assembly, Declaration on the Elimination of Violence against 
Women, Resolution 48/104 (20 December 1993), article 4 f ); UN, Fourth World 
Conference on Women, Beijing Declaration and Platform for Action (4 to 25 
September 1995); UN, General Assembly,  In-depth Study on all Forms of Violence 
against Women: Report of the Secretary-General, 6 July 2006, A/61/122/Add.1 and 
UN Women, Handbook for Legislation on Violence against Women, New York, United 
Nations Entity for Gender Equality and the Empowerment of Women, 2012.

2 Nevertheless, Council of Europe Convention on preventing and combating 
violence against women and domestic violence (the Istanbul Convention), agree to 
include other forms of gender-based violence, for instance, violence by care takers, 
police violence, violence in public spaces, workplaces and schools, sexual violence 
and violence using electronic devices. Until the legislative amendment tales place, 
under article 22.4 of the Criminal Code base motive of “gender” serves as a general 
aggravating circumstance. Laurenzo Copello P., ¿Hacen falta figuras género específicas 
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criminal offences of injuries (art. 148.4), maltreatment (art. 153.1), 
threats (art. 171. 4), coercion (art. 172.2), insults and slight humil-
iation (art. 173.4) and stalking (art. 172.2 b) are the ones that are 
typified in this way and impose a greater penalty on men for the 
situation of domination and subjugation of women. In addition, 
the Law of Criminal Proceedings regulates the judicial proceed-
ings and the protection orders corresponding to crimes of violence 
against women.

Recently, the Parliament enacted two initiatives, the Statute of 
Victims of Crime and the State Pact against Gender-based Vio-
lence, which complement the guarantees of gender-based violence 
victims in terms of rights, protection and assistance.In accordance 
with the provisions of the Law 4/2015 of 27 April, on the Statute 
of Victims of Crime, victims of gender and sexual violence are giv-
en priority attention (maximum facility to press charges, preferen-
tial and respectful treatment for victims, attention from specialist 
personnel, respect for the victim’s privacy so as to ensure that they 
are not in the same space as the aggressor, guaranteeing transfers 
when these are necessary).

Likewise, Royal Decree-law 9/2018 of 3 August, on urgent 
measures for the development of the State Pact against Gen-
der-based Violence, introduces a series of regulatory modifications, 
essentially in Organic Law 1/2004. It includes 290 measures, divid-
ed in 10 areas of actions and the agencies responsible for the imple-
mentation. The document establishes the priority of adding other 
types of violence against women considered in the Istanbul Con-
vention and the need of passing of a comprehensive law on sexual 
violence as well as a comprehensive law against human trafficking 
for the purpose of sexual exploitation. 

para proteger mejor a las mujeres?, in Estudios Penales y Criminológicos, 2015, 35, 
783 ss.
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Nor should it be forgotten the European Directives on victims’ 
protection3 because on occasion they improve national standards, 
promote coordination and cooperation among all Member States 
and develop a certain degree of uniformity of the rules. 

As a result, it could be recognised that the Spanish State has an 
extensive and complete legal framework on gender-based violence 
to prevent, investigate, protect, punish and repair. For this reason, 
it is essential to carry out a critical and rigorous analysis of the ef-
fectiveness of these regulations with the aim of maintaining those 
measures that work, but also to identify possible improvements re-
lated to the design of public policies, legislative reforms and the 
configuration of the political agenda.

Without disregarding the importance of Organic Law 1/2004 
in the struggle for the equality of women and their right to live in 
a society free from violence, the effectiveness of their development 
must be valued.

At the beginning of the nineties the feminist movement placed 
violence against women at the forefront of public debate. The alarm 
went off with Ana Orantes’ case4. On 4 December 1997, Ana Or-
antes told the story of her husband’s abuse on television. Thirteen 
days later she was murdered. On 17 December 1997, her husband 
beat her and, tying her to a chair, doused her with gasoline and 
burned her at the front door.

Victims, aided by the media, singled out judges as specifically 
responsible and complained that they were not protected. As a 

3 Directive 2011/36/EU on preventing and combatting trafficking in human 
beings and protecting its victims, Official Journal of the European Union L 101/1, 
15 April 2011; Directive 2011/99/EU on the European Protection Order, Official 
Journal of the European Union L 338/2, 21 December 2011 and Directive 2012/29/
EU on common minimum standards on the rights, support and protection of vic-
tims, Official Journal of the European Union L 315/57, 14 November 2012.

4 Full interview available at: https://www.youtube.com/watch?v=72Md_
DypqRE.
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consequence of women claims, violence against women went from 
viewing it as a private matter, a mere family conflict, to viewing it 
as a public matter, as a human rights problem in that this violence 
undermines the dignity of women. 

In turn, Ana Orantes’ testimony prompted a series of legislative 
changes that culminated in the approval of the Organic Law on In-
tegrated Protection Measures against Gender Violence in 2004. In 
fact, this was the spirit of Organic Law 1/2004 when the Explan-
atory Statement refers to gender violence as a structural problem, 
«as the most brutal symbol of the existing inequality in our society 
[…] that is directed at women by the very fact that they are, because 
they are considered by their aggressors, lacking the minimum rights 
of freedom, respect and capacity for decision». 

Despite the Organic Law 1/2004 ensuring a multidisciplinary 
implementation, after sixteen years of the entry into force of Or-
ganic Law 1/2004, there has been a hypertrophy of the criminal 
law and a deficit of development of the other contents aimed to dis-
mantle the patriarchal foundations that are the base of the violence 
against women. The reason for this imbalance is justified by the 
government’s consideration that it was the moment to send a clear 
message of zero tolerance on gender-based violence and the public 
tool par excellence was the criminal law given its repressive nature.

However, official casualty figures call into question the useful-
ness of criminal law in eradicating violence.

Since 2003, and after the entry into force of Organic Law 
1/2004, 1.056 women have been killed by their partners or former 
partners. In 2003, when the law was not still approved, the figure 
rose to 71 victims. 2008 was the year in which the highest num-
ber of deaths was recorded, 76 women were murdered and 49 was 
the lowest figure recorded in 2016. There are no relevant variations 
since the approval of the law, on which it should be noted that it 
only covers intimate partner violence which is committed by the 
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male who is or who has been the partner or spouse of the woman 
victim. Consequently, women who are murdered but who do not 
maintain this emotional bond are not counted in the Spanish state 
as victims of gender-based violence. So far this year, the number 
of murders is that of 235. If this trend continues, we would have to 
wait until 2056 to reach the figure of zero victims. 

Therefore, figures should not be underestimated. They are col-
lected to generate evidence on what works and on the magnitude 
of the problem. Data collection undertakes to start an accounta-
bility process in order to determine who is the responsible of the 
malfunction of the system. It is said that Courts manage the failure. 
It is a true and painful statement. When a woman goes to court, 
she has already been battered. Given that violence against women 
is a multicausal and multidimensional phenomenon, criminal law 
alone is insufficient6.

For this reason, the Spanish case can contribute to the construc-
tion of a European approach to gender equality and non-discrim-
ination, with a special interest for critical analyses of the interplay 
between gender and law. In particular, between gender-based vio-
lence and the right to effective judicial protection.

In that way, the intention of this proposal is questioning the 
situation of women who are or have been victims of gender-based 
violence in order to achieve the recognition, protection and vindi-
cation of Human Rights as woman-human being holder of univer-
sal rights and values, depository of the dignity that demands to live 

5 Government Delegation against Gender Violence, Statistical Portal. Data 
available at: http://estadisticasviolenciagenero.igualdad.mpr.gob.es/ (accessed: 
20.07.2020).

6 Barona Vilar S., Justicia penal desde la globalización y la postmoderidad hasta 
la neomodernidad, in Revista Boliviana de Derecho, 2019, 27, 36; Pitch T., La vio-
lencia contra las mujeres y sus usos políticos, in Anales de la Cátedra Francisco Suárez, 
2014, 48, 23.
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in a space free of violence, be it symbolic, cultural, institutional or 
economic7.

2. The situation of the victim in the criminal procedure

The public nature of Criminal Law involves the State’s response to 
the violation of citizens’ rights. The configuration of the State mo-
nopoly of ius puniendi meant the establishment of a set of guaran-
tees for the prisoner against the actions of the State. This essential 
protection led victims to be the forgotten ones within the judicial 
process8. 

As a consequence, a new academic trend has emerged. Victimol-
ogy and restorative justice have become the theoretical framework 
that have started a process of resignification and of claiming, cen-
tral in dealing with the courts9. There is, under no circumstances, 
a zero-sum game. Placing victims in a more central position does 
not necessarily entail the reduction of the rights of the accused, but 
seeking a balance between the principle of the presumption of in-
nocence and the marginal position of the victim10.

When recourse to justice usually means, per se, recourse to a 
hostile environment, humanizing the judicial system becomes an 
even greater requirement if the subject who takes refuge under the 

7 Martínez García E., El necesario análisis de la justicia procesal desde la per-
spectiva de género, in Claves de la justicia penal. Feminización, Inteligencia Artificial, 
Supranacionalidad, Seguridad, ed. Barona Vilar S., Valencia, Tirant lo Blanch, 2019, 
79.

8 Castillejo Manzanares R., Torrado Tarrío C. e Alonso Salgado C., Mediación 
en Violencia de Género, in Revista de mediación, 2001, 7, 40.

9 Martínez García E., Análisis de la Justicia procesal desde la perspectiva de géne-
ro, in AA.VV., Análisis de la justicia desde la perspectiva de género, Valencia, Tirant lo 
Blanch, 2018, 15.

10 Lloria García P., Algunas reflexiones sobre la perspectiva de género y el poder de 
castigar del Estado, in Estudios penales y Criminológicos, 2020, 40, forthcoming. 
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protection of the courts may be the object of multiple discrimina-
tions, as is the case with women. 

Thus, the proposals are aimed at strengthening the procedur-
al rights of gender-based violence victims. As it has been pointed 
out, the Spanish legislation is limited when regarding the violence 
against women. Hereof, intimate partner violence presents specif-
ic characteristics that can be seen in the criminal process and that 
should be remarked, as it may make the process of investigation and 
the gathering of evidence for the prosecution more difficult. 

One of them is the place where these types of violence are com-
mitted. Most of the cases occur clandestinely, indoors and in the 
family home. A direct consequence of such is that no witnesses can 
be found. Only the aggressor and the victim are present at the time 
the crime is committed11. Another characteristic, which does not 
occur in other criminal offences, is the bond or dependence of the 
victim towards the aggressor. Dependence can be psychological, fi-
nancial, emotional, social or a mixture thereof. 

The list of procedural rights recognized to victims of gender-based 
violence can be extracted and systematized from two laws.

The Organic Law 1/2004 includes the right to information (art. 
18), comprehensive social assistance (art. 19) and free legal aid (art. 
20), through permanent and urgent care services to fulfil the man-
date of «giving effect to their constitutional rights to physical and 
moral integrity, freedom and security and equality and non-dis-
crimination on grounds of sex» (art. 17.2). 

In order to warrant the right to free legal aid, a specialized sys-
tem of duty lawyers needs to be created. These lawyers receive train-
ing in gender-based violence. Their legal assistance can be applied 
from the moment the complaint is lodged and regardless of the ex-

11 Montesinos García A., Especificidades probatorias en los procesos por violencia 
de género, in Revista de Derecho Penal y Criminología, 2017, 17, 128. 
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istence of economic resources for litigation (art. 20.1 LOVG, art. 2 
g) LAJG, art. 16 EVD). In the various proceedings that may be in-
itiated as a result of the status of a victim of gender-based violence, 
the same duty lawyer must assume the victim’s defence, provided 
that the victim’s right to defence is duly guaranteed. This right shall 
also apply to the successors in title in the event of the death of the 
victim, provided that they were not involved in the events.

In addition, the Organic Law 1/2004 provides specific Courts for 
Violence Against Women, specialized training for judges, prosecu-
tors, polices and other law enforcement officials, and the inclusion of 
explicit criminal offences on gender-based violence in the Criminal 
Code. Policy makers realised that coordinated actions between oper-
ators and professionals that work with victims ‒health centres, police 
stations, shelters, women’s centres, courts‒ should be implemented to 
ensure that women fully enjoy all the rights established under the law.

In this regard, the Integrated Monitoring System for cases of 
Gender Violence, known as VioGén, is a significant improvement 
because it makes a police assessment of risk12. These initial assess-
ments establish the risk of further attacks victims can suffer from 
their aggressor, as well as letting the application of first police safe-
ty measures, along with self-protection measures for victims and 
children. It is followed by another risk assessment at judicial lev-
el, where further measures of legal protection can be put in place 
alongside those of the police.

Once the victim has been registered in the VioGén System, fol-
lowing the first police assessment of risk13, the police will make reg-

12 Spanish Ministry of Interior, available at: http://www.interior.gob.es/ca/web/
servicios-al-ciudadano/violencia-contra-la-mujer/sistema-viogen.

13 State Secretariat for Security Instruction n. 4/2019, establishing a new 
protocol for police assessment of the level of risk of gender violence (Organic Law 
1/2004), management of the security of victims and follow-up of cases through the 
system for comprehensive monitoring of gender violence cases (Viogén System).
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ular assessments of possible changes according to the level of risk 
and the protection measures that have been imposed. If the level of 
risk in which the victim is exposed is considered to have changed, 
the measures are then adapted by informing the courts. The courts 
shall at this point decide in each case which legal measures of pro-
tection should be adopted.

For its part, despite the fact that Law 4/2015 of 27 April on 
the Statute of Victims of Crime is applied to all kinds of victims, 
victims of gender-based violence find in this legal text extensive in-
stitutional support in the form of rights.

It is possible to divide them into three main areas that corre-
sponds with Tittles I, II and III of the Law. 

As basic procedural rights, they are recognized the right to un-
derstand and be understood (art. 4), the right to information from 
the first contact with the competent authorities (art. 5), the right 
to receive information on the criminal case14 (art. 7), the right to 
translation and sign language interpretation (art. 9) and the right 
of access to assistance and support services15 (art. 10). 

Tittle II contains the rights to participate in the criminal pro-
cess relating to the active participation in criminal proceedings (art. 
11), the communication and review of the dismissal (art. 12) and 
the participation in the execution (art. 13). Moreover, it permits 
victims which reside in Spain to file complaints with the Spanish 
authorities concerning criminal acts committed in other EU coun-
tries (art. 17).

14 There is a particular regime in gender-based violence by virtue of which even 
if a woman does not request it, she will be informed of imprisonment, release, escape 
and adoption or modification of precautionary measures unless she waives notifica-
tion.

15 There is a particular regime in gender-based violence by virtue of which these 
services are extendable to minor children and minors subject to guardianship, custo-
dy and care.
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Lastly, the Law 4/2015 contemplates in the area of protection 
a list of rights that have a special incidence in cases of violence 
against women.

Article 19 establishes the adoption of the necessary measures to 
protect the rights of the victims (their lives and those of their fam-
ilies, their physical and psychological integrity, freedom, security, 
sexual freedom and indemnity, as well as their privacy and dignity) 
and to avoid secondary victimization. 

The right to prevent contact between victim and offender (art. 
20) implies that procedural acts will be conducted in separate units 
and it is also possible to carry out an individual assessment to de-
termine her special protection needs (art. 23). To do this, it will be 
taken into account the personal characteristics of the victim, the na-
ture of the offence and its circumstances, and in particular whether 
it is a violent offence or not. The protection of privacy (art. 22) is 
intended to prevent the dissemination of information enabling the 
identification of victims, minor children or people with disabilities.

The protection measures extend to the investigation and prose-
cution phase.

During investigation (arts. 21 and 25), victims’ statements are 
received as few times as possible and only when strictly necessary 
for the purposes of the criminal investigation. The victim may re-
quest her statement be taken by or with the help of professionals 
with specialized training and by the same person. In crimes of gen-
der violence, statements can only be conducted by persons of the 
same sex. The woman will be able to be accompanied by a person 
of her choice in addition to a legal representative and medical tests 
will be the minimum required.

During the prosecution, technological devices are useful to 
avoid victim-aggressor eye contact, enabling the judge, the public 
prosecutor and the lawyers to hear the victim without being phys-
ically present in the courtroom. In addition, asking private ques-
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tions that are not relevant to the crime that is being prosecuted is 
rejected. 

The reconfiguration of the situation of the victim in the crim-
inal procedure reveals that women have suffered from secondary 
victimization16. Law enforcement agents, judiciary institutions and 
staff stigmatize victims and they do not applicate gender-sensitive 
procedures for interviewing and dealing with them. The system is 
focused on how perpetrators are prosecuted and adequately pun-
ished while the situation and redress of the victims remains a sec-
ondary issue. 

The Explanatory Memorandum of the Law 35/1995, of 11 
December, on aid and assistance to victims of violent crimes and 
crimes against sexual freedom, perfectly set some of the actions that 
generate secondary victimization. 

The social leave victim to her own after the crime, her labelling, 
the lack of psychological support, the very intervention in the pro-
cess, the pressures to which she is subjected, the need to relive the 
crime through oral proceedings, the risks generated by his partic-
ipation in it, produce effects that are as painful for the victim as 
those directly arising from the crime. 

Moreover, last year the Government Delegation for Gender Vi-
olence carried out and study on the time taken by women victims 
of gender violence to verbalize their situation. If the reasons why 
it takes women an average of eight years and eight months to ver-
balize their situation and/or report are examined, for 19% of the 

16 This problem is expressly referred to in the recitals 55, 57 and 58 Directive 
2012/29/EU on common minimum standards on the rights, support and protec-
tion of victims. Official Journal of the European Union L 315/57, 14 November 
2012. Planchadell Gargallo A., La víctima ante la publicidad del proceso: su posible 
revictimización, in Claves de la justicia penal. Feminización, Inteligencia Artificial, 
Supranacionalidad y Seguridad, ed. Barona Vilar S., Valencia, Tirant lo Blanch, 
2019, 435.

Q
ue

st
o 

E-
bo

ok
 a

pp
ar

tie
ne

 a
 E

LE
TT

R
A.

ST
R

AD
EL

LA
 G

M
AI

L.
C

O
M

 2
01

23
01

1-
12

14
-0

24
8-

23
93

-q
pr

fb
ka

by
5o

f



Litigation in Gender-Based Violence Criminal Proceedings

191

women surveyed, the reason for not reporting was «fear and igno-
rance of the judicial process»17.

As a consequence, the question that should be asked is what 
are the motives of this violence in interaction with the courts. This 
question brings with it the evidence that there is a difference be-
tween formal justice and substantial justice, between the legal text 
and the reality of its application. Besides, it invites the reader to 
think about the hidden existence of gender stereotypes in the field 
of Law and how they can affect the legal treatment of women vic-
tims. 

3. The existence of prejudices in the legal discourse

The universality, objectivity and rationality of the Law has long 
been considered unquestionable. However, in the 1970s, feminist 
legal theories warned us of the fallibility of these attributes. It is 
said that Law has never been neither universal, nor objective, nor 
rational18. The introduction of gender perspective is a window of 
opportunity for opening a debate about patriarchal justice and its 
feminization and for adapting the criminal proceedings to the de-
mands of effective judicial protection for victims of gender-based 
violence.

At this point, the used methodology is that of gender main-
streaming because it focuses on explaining how the dominant nar-
rative of women’s oppression has been shaped through history and 
how it still influences Western societies in different areas, among 

17 Government Delegation against Gender Violence e Igual a Igual Foundation, 
Estudio sobre el tiempo que tardan las mujeres víctimas de violencia de género en ver-
balizar su situación, Madrid, 2019, 55 ss. 

18 Mackinnon C., Hacia una teoría feminista del Estado, Valencia, Ediciones 
Cátedra, 1995, 429 and Olsen F., El sexo del derecho, in El género en el derecho. 
Ensayos críticos, eds. Ávila R., Salgado J., Valladares L., Quito, Ministro de Justicia y 
Derechos Humanos, 2009, 140.
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which Law is included19. It illustrates how gender prejudices deter-
mine the access to justice for women and produce discriminatory 
results. Special emphasis has to be placed on how these still play 
a major role in judicial resolutions. Unfortunately, there are cases 
with public and media reaction with woman’s name –Las niñas de 
Alcàsser, Ángela González, Juana Rivas, Diana Quer, La Manada, 
La Arandina− and many others daily in the Courts that show the 
biased view of Law. 

For this reason, it is a priority to delve deeper into the quest for 
a possible interpretation and legal argumentation that integrates 
the principle of equality that allows the subversion of the concepts, 
prejudices and structures of androcentric legal discourse20. 

Despite the fact that the focus is on the judiciary, there is an ear-
lier stage that must be taken into account. The elaboration process 
of the Laws in Parliament has a crucial impact in the subsequent 
judicial situation of women21. For that reason, a double-checking 

19 Ruiz A., Cuestiones acerca de mujeres y derecho, in El género en el derecho. 
Ensayos críticos, eds. Ávila R., Salgado J., Valladares L., Quito, Ministro de Justicia y 
Derechos Humanos, 2009, 158.

20 Martínez García E., Los deberes del Estado en la protección de los derechos 
de las víctimas de violencia de género y la garantía de acceso a la justicia, in Teoría y 
derecho: revista de pensamiento jurídico, 2017, 22, 104. In this regard, article 49.2 of 
the Istambul Convention indicates as a general obligation that «Parties shall take 
the necessary legislative or other measures, in conformity with the fundamental 
principles of human rights and having regard to the gendered understanding of vi-
olence, to ensure the effective investigation and prosecution of offences established 
in accordance with this Convention». Council of Europe, Convention on preventing 
and combating violence against women and domestic violence, CETS n. 210, Istanbul, 
11 May 2011.

21 Facio Montejo A., Metodología para el análisis de género del fenómeno legal, in 
El género en el derecho. Ensayos críticos, eds. Ávila R., Salgado J., Valladares L., Quito, 
Ministro de Justicia y Derechos Humanos, 2009, 187 and Bodelón González E., 
Feminismo y Derecho: mujeres que van más allá de lo jurídico, in Género y dominación. 
Críticas feministas del derecho y el poder, eds. Bergalli R., Rivera Beiras I., Barcelona, 
Anthropos Editorial, 2009, 113.
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system is thought to control the existence of prejudices in the legal 
discourse.

Gender should no longer be considered merely a descriptive cat-
egory but it has to become a normative and foundational category 
because of two main causes. 

On the one hand, the fact that women have not been considered 
neither a political subject nor a subject of law has predetermined 
their role in society as a passive and subsidiary individual to that 
of man and the recognition of their rights has been postponed22. 
Legislation has adopted the male, cisgender, heterosexual, white, 
with economic resources, without disability and with full repro-
ductive capacities prototype as the model of behaviour. This male 
subject has been used as a reference for the enactment of laws, even 
when they were supposedly progressive laws23. Despite the visible 
evolution and development of human rights throughout history, 
the exclusion and discrimination towards women remains still an 
unsupervised matter. 

On the other hand, when women have sought their inclusion, 
said inclusion has only been done from a monolithic point of view. 
Instead, an intersectional approach to gender discrimination em-
phasises the need to include, apart from sex, other variables that 
define women and that are part of their living conditions: Class, 
nationality, age, race, ethnicity, sexual orientation, religion, disabil-

22 Astola Madariaga J., El sujeto de derecho y las sujetas a derecho: la lengua del 
derecho y sus consecuencias, in Igualdad y democracia: el género como categoría de 
análisis jurídico. Estudios en homenaje a la profesora Julia Sevilla Merino, Valencia, 
Corts Valencianes, 2014, 113 ss.; Bodelón González E., El moviment feminista i 
la construcción dels drets de les dones, in L’Avenç: Revista de història i cultura, 2000, 
248, 32 ss.; Collado Mateo C., Mujeres, poder y derecho, in Feminismo/s, 2006, 8, 
23 ss. and Pateman C., El contrato sexual, Barcelona, Editorial Anthropos, 1995, 
162 ss.

23 Mestre i Mestre R., Mujeres, Derechos y Ciudadanías, in Mujeres, Derechos y 
Ciudadanías, ed. Mestre i Mestre R., Valencia, Tirant lo Blanch, 2008, 21 ss.
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ity, but also more specific situations such as marital status (forced 
marriages), language (migrant), territory (rural world), housing 
(homeless women), health (drug addiction) or employment (do-
mestic workers). It is strictly necessary to address the multiple forms 
of discrimination that women face if the purpose is to protect them 
in their intrinsic diversity24.

Law prescribes attitudes and it can be identified as a factor of 
social transformation25. It allows some behaviours and forbids oth-
ers. Consequently, given that this process is not without precon-
ceptions, the questioning of the neutrality of the law, as well as a 
critical examination regarding the type of woman that the norm 
wants to protect, becomes a priority. 

At the same time, patriarchal social patterns permeate the ad-
ministration of justice.

As Martínez García exposes «[t]he members of the Judiciary 
are not subjects that remain unrelated to the society in which we 
live, with their strengths and weaknesses, and their initial legal 
training is imbued with these stereotypes of our society, this patri-
archal and androcentric vision of the facts and legal norms and the 
very structure of the judiciary»26.

24 Weldon S.L., Intersectionality, in Politics, Gender, and Concepts, eds. Goertz 
G., Mazur A., New York, Cambridge University Press, 2008, 208; Mantilla Falcón 
J., La importancia de la aplicación del enfoque de género al Derecho: asumiendo nuevos 
retos, in THEMIS: Revista de Derecho, 2013, 63, 134 and Barrère Unzueta, MªÁ., La 
interseccionalidad como desafío al mainstreaming de género en las políticas públicas, in 
Revista Vasca de Administración Pública, 2010, 87-88, 250.

25 Heim D., Acceso a la justicia y violencia de género, in Anales de la Cátedra 
Francisco Suárez, 2014, 48, 110 ss. and Réaume D., Turning Feminist Judgments into 
Jurisprudence: The Women’s Court of Canada on Substantive Equality, in Oñati Socio-
legal Series, 2018, 9, 1313.

26 Unofficial translation by the author. Original text available in: Martínez 
García E., El necesario análisis de la justicia procesal desde la perspectiva de género, in 
Claves de la justicia penal. Feminización, Inteligencia Artificial, Supranacionalidad, 
Seguridad, op. cit., 62. 
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Based on this organic, legislative and procedural patriarchal re-
ality a number of clarifications need to be made.

The introduction of the gender perspective is legally mandated. 
When the Parliament adopts rules, it establishes behavioural pat-
terns that should be aimed at promoting the equality between men 
and women, enshrined in article 14 of the Spanish Constitution 
and article 3 of the Civil Code27.

According to article 4 of Organic Law 3/2007 of 22 March 2007 
on Effective Equality between Women and Men, «equal treatment 
and opportunities between women and men is a principle that 
informs the legal system and, as such, shall be integrated and ob-
served in the interpretation and application of legal norms». This 
principle is defined in article 3 and «implies the absence of any dis-
crimination, whether direct or indirect, based on sex, in particular 
those arising from maternity, the assumption of family obligations 
and marital status».

It is therefore the source of the law and the principle that in-
forms the legal system (art. 1.4 of the Civil Code) and it has re-
percussions on the criteria for interpreting the rules contained 
in article 3.1 of the Civil Code. They must be interpreted by the 
judge «in accordance with the proper meaning of his words, in 
relation to the context, the historical and legislative background 
and the social reality of the time in which they are to be applied, 
taking into account essentially the spirit and purpose of the 
rules». 

Similarly, articles 1, 9.2 and 14 of the Spanish Constitution 
give fundamental meaning to this mandate because they establish 
equality as the highest value of the legal system of a social and dem-
ocratic State governed by the rule of law, the equality of all Spanish 
citizens before the law, without any discrimination on the basis of 

27 Ibid., 73. 
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sex being allowed to prevail, and the obligation of the public au-
thorities to remove obstacles and promote conditions for real and 
effective equality28.

It is well-known that thanks to the feminist movement, the ma-
terial situation of women has changed and their vindications have 
increased and they demand guarantees. 

One of these guarantees is linked with the right to an effective 
remedy and to a fair trial. 

In the performance of the judiciary, there are two opposing 
parties and an impartial third party who imposes its decision on 
the parties29. This is due to the principle of impartiality that must 
govern the process and the legal tutelage of subjective rights by the 
State.

Impartiality refers to a particular judge in a particular case and 
its absence can be seen in the following example regarding the tak-
ing of evidence.

Rivera Morales sets that 

in evidentiary activity this principle of impartiality must be expressed in both 
directions. As for the subjective, the judge may not have an interest in the result 
of evidentiary practice, much less an affective relationship – negative or posi-
tive – with the source of evidence, for example, enmity with witnesses or any 
of the parties. As for the objective, the judge cannot anticipate the result of the 
evidence or make an anticipated evaluation of the sources or means of evidence 
in terms of their evidentiary effect30. 

28 Avilés Palacios L., La perspectiva de género como técnica jurídica e instru-
mento necesario para una justicia igualitaria, in AA.VV., Análisis de la justicia desde 
la perspectiva de género, Valencia, Tirant lo Blanch, 2018, 291.

29 Montero Aroca J., Gómez Colomer J.L., Barona Vilar S., Derecho jurisdiccion-
al I - Parte general, Valencia, Tirant lo Blanch, 2019, 99 ss. 

30 Unofficial translation by the author. Original text available in: Rivera 
Morales R., La imparcialidad judicial como garantía del debido proceso, in Justicia: 
revista de derecho procesal, 2011, 1-2, 21.
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In the Organic Law 6/1985 of 1 July 1985 on the Judiciary 
articles 217 to 228 provide two procedural tools − to request the 
recusal of a judge or the abstention of a judge − that can be used 
when there is any legal cause that might compromise the judge’s 
impartiality. 

In addition to these options, article 5 of the Istanbul Conven-
tion regarding state obligations and due diligence stipulates that 

1. Parties shall refrain from engaging in any act of violence against women and 
ensure that State authorities, officials, agents, institutions and other actors acting 
on behalf of the State act in conformity with this obligation; 2. Parties shall take 
the necessary legislative and other measures to exercise due diligence to prevent, 
investigate, punish and provide reparation for acts of violence covered by the 
scope of this Convention that are perpetrated by non‐State actors.

By virtue of this precept, the due diligence of the State31 must be 
manifested from the moment the complaint is filed, when the real 
and immediate risk is assessed and the necessary measures are taken 
in order to prevent a second act of violence (prevention). During 
the investigation and the trial, the victim must be protected with-
out the intervention of stereotypes that minimize the situation of 
vulnerability to which the victim has been subjected by the aggres-
sor but also by the authorities (investigation). If there has been a 
violation of rights by the State but also by non‐State actors, acts of 
violence must be punished and the victim must be compensated 
for the damage suffered by the negligent action of the State (repa-
ration)32.

31 Martínez García E., La tutela judicial de la violencia de género, Madrid, Iustel, 
2008, 32. 

32 UN, General Assembly, Convention on the Elimination of All Forms of 
Discrimination against Women, Resolution 34/180 (18 December 1979), article 
2 and Committee on the Elimination of Discrimination Against Women, General 
recommendation No. 19, eleventh session, (29 January 1992), par. 9. 
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For instance, for the first time Spain has been sentenced by the 
Committee on the Elimination of Discrimination against Wom-
en due to negligence by their authorities. In the Communication 
n. 47/2012 González Carreño v. Spain33 

the Committee stresses that stereotypes affect women’s right to an impartial ju-
dicial process and that the judiciary should not apply inflexible standards based 
on preconceived notions about what constitutes domestic violence In this case, 
the Committee considers that the authorities of the State party, in deciding on 
the establishment of an unsupervised scheme of visits, applied stereotyped and 
therefore discriminatory notions in a context of domestic violence and failed to 
provide due supervision34.

As a matter of fact, gender mainstreaming promotes a reinter-
pretation of the jurisdictional function. The interpretation and 
application of the legal framework from a gender perspective «al-
lows to act in a global way on the legal conflict. It allows to act on 
people, on facts and on the legal norm, applying a critical vision 
of reality»35 and the theory of Feminist jurisprudence is basic to 
tackle the performative potential of laws.

This way of exercising the jurisdictional function can be seen in 
the recent rulings of the Spanish Supreme Court. 

33 Ángela González Carreño had suffered gender-based violence and fled the 
home taking her daughter Andrea with her. Because of the violence continued over 
the course of several years, she went to the authorities to seek protection for herself 
and her daughter, specially requesting that the abuser’s visitation with her daughter 
be supervised. Despite over 30 complaints filed by Ángela, the courts allowed un-
supervised visits, based on psychological evaluations. As a result of the authorities’ 
negligence, Andrea was murdered by the abuser during an unsupervised visit when 
she was seven years old. Information of the case is available at: https://www.women-
slinkworldwide.org/en/awards/cases/angela-gonzalez-carreno-v-spain.

34 Communication n. 47/2012 González Carreño v. Spain, Decision of 16 July 
2014, par. 9.7.

35 Unofficial translation by the author. Original text available in: Avilés Palacios 
L., op. cit., 307.
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In crimes of gender-based violence, it is possible to assess the ag-
gravating circumstance of premeditation36, eliminate the existence 
of marital debt37, consider the victim as a qualified witness38, sys-
tematize the criteria for assessing the victim’s statement when it is 
the only incriminating evidence and to avoid its re-victimization39, 
not require the spirit of domination in the evidence to be given40, 
not question the credibility of the victim’s delay in reporting the 
crime41 and incorporate the concept of resilience42.

These examples confirm the importance of training. In the 
Spanish case, there are specific Courts for Violence Against 
Women with competence in criminal and civil law. In spite of the 
Organic Law 6/1985 of 1 July 1985 on the Judiciary which pro-
vides for the specialization of one or more Criminal Courts in 
each province, this legal stipulation has not been fulfilled. On the 
contrary, such specialization has indeed taken place at Provincial 
Courts.

The existence of these Courts is positively valued. However, 
given that the situations of discrimination and that the actions of 
gender-based violence occur in contexts that are related to other 
judicial orders, it could be considered to extend training to other 
subjects such as civil law or labour law. In addition, training is not 
enough if it is not followed by an evaluation process and a subse-
quent accountability phase.

36 STS (Sala de lo Penal, Sección 1ª) n. 247/2018 24 May (Roj: 2003/2018).
37 STS (Sala de lo Penal, Sección 1ª) n. 254/2019 21 May (Roj: 1516/2019).
38 STS (Sala de lo Penal, Sección 1ª) n. 282/2018 13 June (Roj: 2182/2018).
39 STS (Sala de lo Penal, Sección 1ª) n. 779/2018 6 de march (Roj: 678/2019).
40 STS (Sala de lo Penal, Sección 1ª) n. 677/2018 20 December (Roj: 

4353/2018).
41 STS (Sala de lo Penal, Sección 1ª) n. 184/2019 2 April (Roj: 7071/2019).
42 STS (Sala de lo Penal, Sección 1ª) n. 658/2019 8 January 2010 (Roj: 

1/2020).
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4. In conclusion 

Common problems related to gender-based violence call for 
cooperative and coordinated solutions if the goal is its eradication. 
Women are being battered because of the very fact of being women 
and only a global action, after a rigorous analysis, can offer an effec-
tive response. That is why analysing the Spanish experience carefully 
can provide elements for legal, political and social European progress.

Although Organic Law 1/2004 vigorously addresses the punitive 
response, its initial proposal, as is reflected in the text, is to imple-
ment a comprehensive response to the violence suffered by women.

As gender equality and feminist demands have occupied the po-
litical agenda, the implementation of public policies and legislative 
reforms have been simultaneously assessed. 

As a consequence, the struggle against gender-based violence 
compels parliament and the judiciary to redefine the institutional 
support and the way in which the Law is interpreted. Law is an 
essential tool in the service of society and because of this, criminal 
proceedings should be conceived to prevent secondary victimisa-
tion and to take into account the particular necessities of victims of 
gender-based violence. 

Moreover, the practical development of a gender perspective 
should be implemented in court because it guarantees a better legal 
response to women and the preservation of the right to fair trial. 
If the exclusion of gender prejudices is justified by law, the work 
carried out by the judges should be evaluated on the basis of this 
consideration. It is time for judicial authorities to assume that they 
play a major role in the recognition that a life free of violence is a 
basic human right, one that every woman deserves.
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Combating Gender-Based Violence: 
Greek Criminal Law vis-à-vis European Trends

Chara Chioni-Chotouman

1. Introduction

In 2019 Greece amended its Penal Code (PC) and Code of Crimi-
nal Procedure (CCP) after approximately 70 years. Lengthy consul-
tations and two drafts that weren’t adopted provided the chance to 
rethink the fundamentals of criminal law and criminal procedure 
and to create a modern legislative framework that encompasses the 
collective European experience. This article will focus on how the 
significant and widespread changes affected gender protection and 
how Greece responded to its obligations arising from the European 
Convention on Human Rights (ECHR or ‘the Convention’), as in-
terpreted by the case-law of the European Court of Human Rights 
(ECtHR) case-law, and the Council of Europe Convention on Pre-
venting and Combating Violence against Women and Domestic 
Violence (Istanbul Convention). The main provisions that will be 
examined are article 336 of the Penal Code regulating the offence 
of rape, Law 3500/2006 on domestic violence and article 315 pe-
nalising female genital mutilation (FGM). The relevant provisions 
will be analysed alongside ECtHR’s case-law, Recommendation 
Rec (2002) 5 of the Committee of Ministers on the Protection of 
Women against Violence and the Istanbul Convention in a critical 
analysis. Finally, the relevant case-law of Areios Pagos, the Supreme 
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Civil and Criminal Court of Greece, will complement the analysis 
of the national law. 

2. Penalising non-consensual rape –  
 the offence of rape in the Greek Penal Code 

Rape according to the ECtHR amounts to treatment falling within 
the ambit of Article 3 of the Convention constituting a form of 
inhuman and degrading treatment1. Positive obligations imposed 
on States by ECtHR’s case-law apply to this offence both when it 
is committed by state officials and private individuals2. As a conse-
quence, contracting States shall conduct an effective and thorough 
investigation capable of leading to the identification and punish-
ment of those responsible3. This is not an obligation of result, but 
one of means and extends to the proceedings as a whole, including 
the trial stage4. The investigation must be independent, impartial 
and subject to public scrutiny5. Authorities shall take all necessary 
steps to obtain and secure the evidence concerning the incident in-
cluding, inter alia, a detailed statement concerning the allegations 
from the alleged victim, eyewitness testimony, forensic evidence 
and, where appropriate, additional medical reports. Promptness 
and reasonable expedition are also necessary prerequisites6. Posi-
tive obligations however extend to the field of substantive criminal 

1 ECHR, D.J. v. Croatia, 24.07.2012, par. 83; M.N. v. Bulgaria, 27.11.2012, 
par. 34; S.Z. v. Bulgaria, 03.03.2015, par. 41; Y v. Bulgaria, 20.02.2020, par. 63.

2 ECHR, M.C. v. Bulgaria, 04.12.2003, par. 150; D.J. v. Croatia, 24.07.2012, 
par. 85; I.P. v. the Republic of Moldova, 28.04.2015, par. 36.

3 ECHR, Maslova and Nalbandov v. Russia, 24.01.2008, par. 91.
4 ECHR, S.Z. v. Bulgaria, 03.03.2015, par. 44.
5 ECHR, Leonidis v. Greece, 08.01.2009, par. 67; Mocanu and others v. 

Romania, 17.09.2014, par. 320.
6 ECHR, Talpis v.Italy, 02.03.2017, par. 130; Ibrahimov and Mammadov v. 

Azerbaijan, 13.02.2020, par. 103.
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law as well. The State is obliged to take adequate positive measures 
in the sphere of criminal law by enacting criminal law provisions 
to deter the commission of rape and sexual abuse, backed up by 
law-enforcement machinery for the prevention, suppression and 
punishment of breaches of such provisions7. The aforementioned 
obligation derives from article 3 ECHR under its procedural as-
pect and article 8 ECHR8. Therefore, any legal framework that fails 
to provide effective legal protection against sexual abuse falling 
into the scope of article 3 results in a violation of the article in its 
procedural limb. Positive obligations that affect legislation regard-
ing rape arise also from the Istanbul Convention9. 

In Greece the offence of rape was surprisingly one of the offenc-
es that changed the most, with the history behind the new article 
being proof that the feminist movement is not only topical but nec-
essary. The preceding Penal Code defined rape as «the coercion to 
intercourse or other indecent assault by corporal violence or threat 
of great and imminent danger». It was punishable by imprison-
ment of 5 to 20 years. In case the aforementioned act was commit-
ted by two or more perpetrators acting together, the penalty was 
imprisonment of at least 10 years. Thus, according to article 336 
in force until 2019, corporal violence or threat of great and immi-
nent danger were necessary elements of the offence of rape. How-
ever, case-law acknowledged that in many cases the victim doesn’t 
fight back due to the fear or the realization that resisting is futile10. 
The scope of the provision has been extended to include incidents 

7 ECHR, Sandra Jankovic v. Croatia, 05.03.2009, par. 47; Berganovic v. 
Croatia, 25.06.2009, par. 71; I.C. v. Romania, 25.05.2016, par. 60; B.V. c. Belgium, 
02.05.2017, par. 55. 

8 ECHR, M.C. v. Bulgaria, 04.12.2003, parr. 151-153.
9 Ashworth A., Positive Obligations in Criminal Law, London, Hart Publishing, 

2013, 196.
10 Areios Pagos 291/2015 and 57/2017.
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where the victim experienced immobility or a “freeze response” 
and, therefore, there were no signs of corporal violence11. It was an 
effort to encompass non-consensual sexual acts in accordance with 
international standards, even though explicitly the absence of con-
sent was never examined as an issue. Yet, due to the fact that Greece 
is a civil-law system, those decisions didn’t have a binging effect for 
lower courts. Each case is examined ad hoc and judges can decide 
otherwise. 

During the amendment of the Penal Code a new form of article 
336 was proposed, according to which it was necessary that the act 
was committed by corporal violence or threat of serious and immi-
nent danger to life or physical integrity. Therefore, cases, where the 
threat didn’t concern life or physical integrity, weren’t punishable 
by imprisonment of 5 to 15 years. Limiting the scope of threats 
that could lead to a decision that the offence of rape was commit-
ted results in leaving sexual assaults that occur by using extortion-
ate threats unpunished. Psychological violence or financial threats 
were ignored. This restrictive approach in the penalisation of rape 
was at odds with European and international standards. Firstly, the 
Committee of Ministers recommends that Member States penal-
ise any sexual act committed against non-consenting persons, even 
when signs of resistance are absent12. Non-consensual acts consti-

11 See about freezing as peritraumatic behavior Moor A. et al., Rape: A Trauma 
of Paralyzing Dehumanization, in Journal of Aggression, in Maltreatment & Trauma, 
2013, 22, 10, 1055; Moller A. et al., Tonic Immobility during Sexual Assault – a 
Common Reaction redicting Post‐Traumatic Stress Disorder and Severe Depression, in 
Acta Obstetricia et Gynecologica Scandinavica, 2017, 96, 8, 932 and Rizvi S., Kaysen 
D. et al., Beyond Fear - The Role of Peritraumatic Responses in Posttraumatic Stress and 
Depressive Symptoms Among Female Crime Victims, in Journal of Interpersonal Violence, 
2008, 23, 6, 855.

12 Recommendation Rec (2002) 5 of the Committee of Ministers to member 
states on the protection of women against violence, 35. 
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tute rape according to the Istanbul Convention as well13. It was also 
in sharp contrast to ECtHR’s case-law and the positive obligations 
established in the framework of article 3, which requires the penal-
isation and effective prosecution of any non-consensual sexual act, 
including cases where physical resistance by the victim is absent14. 

The removal of any requirement that sexual assault is commit-
ted by force or violence is also suggested by the UN Handbook 
for Legislation on Violence against Women15. The aforementioned 
evolution of the Areios Pagos case-law could also be compromised 
by such an anachronistic conceptualization of rape because, as not-
ed, judges cannot exceed the letter of the law in civil law systems16. 
An outcry followed that lead to the proposition of an additional 
paragraph according to which in case the act was committed un-
der threat of an illegal act or omission, imprisonment of at least 
3 years should be imposed. Extortionate threats thus constituted 
only a misdemeanor. Besides the milder punishment, since in the 
case of misdemeanors the maximum penalty is 5 years, this catego-
rization had further consequences. Firstly, in the case of misdemea-
nors, neither provisional detention nor house arrest is permitted, 
according to articles 284 and 286 of the Greek Code of Criminal 
Procedure17. Moreover, after serving the 1/10 of a penalty of 3 to 

13 Article 36, Istanbul Convention.
14 ECHR, M.C. v. Bulgaria, 04.12.2003, par. 166; M.G.C. v. Romania, 

15.03.2016, par. 59; I.C. v. Romania, 24.05.2016, par. 52. 
15 United Nations, Handbook for Legislation on Violence against Women, United 

Nations Entity for Gender Equality and the Empowerment of Women, 2012, 24, 2010, 26.
16 The president of the legislative committee for the amendment of the Penal Code 

defends this first draft by arguing that coercion is another way to say that the act was not 
consensual. However, the issue was the limiting precondition that this coercion should 
relate to physical violence or threat to life of physical integrity of the victim. See Argi-
ropoulos C., The Offence of Rape in the New Penal Code, in Nova Criminalia, 2020, 9, 8. 

17 Exceptionally provisional detention could be imposed if the defendant vio-
lates the imposed restrictive measures according to article 286 par.3 CCP. 
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5 years the defendant can ask from the court to convert the rest 
of his penalty into community service18. In case of misdemeanors, 
a defendant can also be released from prison after serving the 2/5 
of his penalty19. For example, in case of the maximum penalty for 
a misdemeanor (5 years) the defendant is released after serving 2 
years. It is even possible to serve even less if the defendant works in 
prison or undergoes treatment for drug addiction20. Turning rape 
by extortionate threats into a misdemeanor cannot be considered, 
therefore, an appropriate criminal response. 

There was again a fierce opposition that resulted in a last-min-
ute amendment since there was an actual threat that the Members 
of the Greek Parliament could vote down the entire bill contain-
ing the new Penal Code. According to this final amendment a 
non-consensual sexual act shall be considered rape and imprison-
ment of up to 10 years shall be imposed. For the first time in Greece 
sex without consent is according to law rape. Although this evo-
lution was relatively unorthodox and rushed, it demonstrates that 
the criminalization of rape is based on society’s perception that it 
is an offence of manifestly debasing character21. Any amendment 
resulting in less protection for the victim can only lead to a public 
outcry. 

In the new Penal Code three types of rape are provisioned. The 
first is the non-consensual rape which constitutes a felony entailing 
imprisonment of 5 to 10 years. The second form resembles to the 
forcible rape provisioned in the United States. It presupposes the 

18 Article 105A of the Greek PC. 
19 Article 105B of the Greek PC.
20 Article 105B par.4 of the PC. 
21 Joel Feinberg is placing it among wrongful acts that are crimes everywhere 

in the civilized world stating that no reasonable person could advocate its decrimi-
nalization in Feinberg J., The Moral Limits of the Criminal Law Volume 1: Harm to 
Others, Oxford, Oxford University Press, 1987, 10.
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use of physical force or threats related to life or physical integri-
ty. In that case the penalty is more severe, since the imprisonment 
imposed should be at least 10 years with a maximum of 15 years 
according to the general rule set in article 52 of the Penal Code22. 
The third type is aggravated rape including cases of gang rape or 
cases that resulted in the victim’s death.

Although the penalisation of the non-consensual rape was a 
welcomed development, there are still shortcomings undermining 
the protection granted to victims under the aforementioned legal 
framework. The primary issue is the introduction of a new statu-
tory term to describe the sexual acts falling into the scope of rape 
since not all sexual acts can constitute the offence. Prior to the in-
troduction of the new code the concept of “indecent acts” was used. 
It is a well-processed concept in case-law with a broad content. It 
was defined in the case-law as any act that objectively offends the 
common perception of decency and morality and is subjectively 
directed towards satisfying or stimulating sexual desire23. It can in-
clude vaginal or anal intercourse as well as other acts replacing it, as 
the contact of the genitals of the perpetrator with the body of the 
victim or the touching or rubbing of the victim’s genitals24. Due 
to its broad content judges enjoy a wide discretion in deciding ad 
hoc whether sexual acts that don’t require penetration constitute 
rape25. This discretion is particularly valuable in the case of minors 
since the concept is used throughout the entire chapter regulating 

22 According to the previous Penal Code the maximum imprisonment for felo-
nies was 20 years. 

23 Areios Pagos 316/2018, 491/2019.
24 Areios Pagos 153/2019, 322/2019, 347/2019, 447/2019, 491/2019. 
25 This discretion was characterised as “interpretive arbitrariness” by the 

President of the Committee of one of the drafts of the Penal Code that wasn’t ini-
tially adopted in Manoledakis I., Let’s Finally End with the Definition of the Indecent 
Act, in Poiniki Dikaiosini, 2009, 11, 1252 who criticized fiercely the definition of 
indecent act and proposed its replacement with “sexual acts”. 
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crimes against sexual freedom and crimes of economic exploitation 
of sexual life. However, this concept has been replaced by “sexu-
al intercourse”. According to article 336 para.2, sexual intercourse 
includes copulation and acts of equal gravity. Penetrative sex acts 
undoubtedly fall within the scope of this new notion. The issue 
that arises is whether we can presume that other acts that don’t pre-
suppose penetration can continue to be illegal. According to the 
explanatory report of the new Penal Code vaginal and anal inter-
course, oral sex and hand-to-genital contact are included. The use 
of substitute means to commit the aforementioned acts is also in-
cluded26. However, several acts that under the previous regime were 
indecent, such as the genital rubbing, remain out of the scope of 
this new notion. Moreover, even the acts mentioned in this report 
aren’t certain that will be acknowledged as “sexual intercourse” by 
case-law since explanatory reports are not binding. Members of 
the judiciary are entrusted with the interpretation of criminal law. 
Consequently, a change in the definition of sexual intercourse in 
the law is recommended. The range of sexual acts subjected to the 
concept of “indecent acts” could only be fully covered by a defini-
tion where copulation and acts of similar – and not equal – gravity 
constitute a “sexual intercourse”. 

The regulation of the aggravated forms of rape is also problem-
atic. According to article 336 para 3, in case the act of paragraph 
1 was committed by two or more perpetrators acting together or 
resulted in the victim’s death imprisonment of at least 15 years is 
imposed. These charges may also result in life imprisonment. How-
ever, the reference to paragraph 1 confuses. Paragraph 1 regulates 
only the “violent rape”. Thus, cases of non-consensual rape cannot 
fall into the scope of paragraph 3. Gang rape presupposes under 
this scheme the use of violence or threats that relate to the life of 

26 Law 4619/2019, Explanatory Report, 66. 

Q
uesto E

-book appartiene a E
LE

T
T

R
A

.S
T

R
A

D
E

LLA
 G

M
A

IL.C
O

M
 20123011-1214-0248-2393-qprfbkaby5of



Combating Gender-Based Violence

209

the physical integrity of the victim. This result was most likely not 
a conscious choice of the legislator. It may have resulted from the 
last-minute addition of the non-consensual rape into the new Pe-
nal Code and the consequent omission to modify the reference in 
paragraph 3 to include also non-consensual rape. However, in the 
subsequent amendments of the code this aberration was not altered 
enhancing the confusion. The formulation of paragraph 3 is also 
puzzling regarding a case of gang rape that results in the victim’s 
death. According to the provision the aforementioned penalty is 
imposed either to gang rapes or cases that resulted in the victim’s 
death. A gang rape that resulted in death cannot, therefore, be reg-
ulated by paragraph 3. In that case the gang rape concurs with the 
offence of intentional or unintentional killing27.

The correlation between the non-consensual rape regulated in 
article 336 para 4 PC and sexual intercourse by abuse of position 
in article 343 PC is also obscure. Article 343 PC refers to sexual 
intercourse that occurs as a result either of abuse of employment 
relationship or by taking advantage of the need of victim to work or 
by a perpetrator abusing his position (prison guards, police officers, 
teachers, etc.). In those cases, the penalty is imprisonment of at least 
2 years. The legislator thus chooses to penalise as a misdemeanor 
cases of non-consensual rape committed by perpetrators abusing 
their status. This choice is objectionable because non-consensu-
al rape constitutes as analysed a felony. But when the perpetrator 
abuses his position, something that logically would be considered 
as an aggravating circumstance, then the penalty is significantly 
less. Reasons behind this paradox have not been provided. It may 
have been the result of the rushed penalisation as a felony of the 
non-consensual rape. Indeed, if we examine the original proposal 

27 Dionysopoulou A., The Offence of Rape in the New Penal Code, in Nova 
Criminalia, 2020, 8, 5. 
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where non-consensual rape didn’t constitute a criminal offence, the 
penalisation of it as a misdemeanor only in case of abuse of posi-
tion seems consistent. However, if it was an oversight it would have 
been corrected. Instead, the provision is still in force, undermining 
the protection for victims in vulnerable position. An argument in 
favor of the provision could be that it refers to cases of consensual 
sexual acts that are exceptionally penalised due to power inequality. 
As currently worded though the provision indicates that the victim 
was “compelled”, in contrast with the previous version of the article 
in force until 2019. This condition logically implies an absence of 
consent. Therefore, the provision at its current wording seems to be 
a flaw in the protection system, at odds with the progressive choice 
of penalising non-consensual sexual intercourse.  

3. The legal framework for combatting domestic violence

Positive obligations arising from articles 2, 3 and 8 ECHR establish 
the duty for the Contracting States to prevent, investigate and pros-
ecute also acts of domestic violence28. Domestic violence according 
to the Istanbul Convention shall include all acts of physical, sexu-
al, psychological or economic violence29. Those forms of violence 
are also acknowledged by the ECtHR’s case-law30. It is irrelevant 
whether or not it occurred within the family or domestic unit. It 
can occur between former or current spouses or partners, whether 
or not the perpetrator shares or has shared the same residence with 
the victim31. 

28 For example ECHR, Eremia v. the Republic of Moldova, 28.05.2013, parr. 
56-58; B. v. the Republic of Moldova, 16.07.2013, par. 51. 

29 Article 3 of the Istanbul Convention. 
30 ECHR, Volodina v. Russia, 09.07.2019, par. 71.
31 Article 3 of the Istanbul Convention. 
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The first aspect of positive obligations is the adoption of posi-
tive measures in the sphere of criminal law32. Such measures would 
include, in particular, the criminalization of acts of violence with-
in the family by providing effective, proportionate and dissuasive 
sanctions33. Until 2006 Greece didn’t have specific legislation on 
domestic violence or violence against women. It was covered by 
general provisions of the Penal Code rather insufficiently34. Law 
3500/2006 for combating domestic violence entered into force on 
24 October 2006 and was a significant step towards the acknowl-
edgment of the phenomenon and the protection of the victims. It 
was supplemented by Law 4531/2018 incorporating the Istanbul 
Convention. It applies to both current and former spouses and 
partners whether or not they shared the same residence, a condi-
tion that existed before Law 4531/2018. However, occasional part-
ners cannot be prosecuted for domestic violence, since only regular 
partners are included, contrary to Rec (2002) 535. It is perplexing 
how prosecutors and courts will interpret the term “regular part-
ners” since no guidelines are provided. Until Law 4531/2018 regu-
lar partners where the ones cohabiting. The condition that partners 
should live or lived at the same residence provided a safe indication 
for the relationship too. Now the attention will be focused on the 
characteristics of the relationship, something that can easily trans-
form into questions and details that embarrass and cause distress 
to the victim. Therefore, the aforementioned distinction should be 
eliminated, moving forward to the penalisation of all forms of inti-
mate partner violence.  

32 ECHR, Balsan v. Romania, 23.05.2017, par. 57; Valiuliene v. Lithuania, 
26.03.2013, par. 75.

33 ECHR, Volodina v. Russia, 09.07.2019, par. 71. 
34 See Ranjan S., Domestic Violence Legislation in Greece: Analysis of Penal 

Mediation, in Women & Criminal Justice, 2020, 30, 1, 42-68. 
35 Rec (2002) 5, par. 1. 
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Physical abuse is regulated in article 6 that provisions impris-
onment of at least 1 year. In case the injury or the health damage 
could be dangerous to the victim’s life or cause serious bodily harm, 
an imprisonment of at least 2 years is imposed. If the act leads to 
serious (grievous) bodily harm or mental illness, the penalty is im-
prisonment of 5 to 10 years and in case the perpetrator sought or 
knew and accepted the aforementioned results, a 15 years’ sentence 
can be imposed. Therefore, physical injuries are considered misde-
meanors unless they cause a serious result. Felony is also the physi-
cal injury that constitutes a methodical infliction of severe physical 
pain or physical exhaustion dangerous to health or mental suffering 
capable of causing serious mental impairment, especially in case of 
prolonged isolation of the victim.

According to article 7, coercion through violence or threat re-
lated to a serious and imminent danger to act, omit or tolerate an 
action is considered a misdemeanor. Causing fear or distress by 
threatening the victim to act violently or to undertake an unlawful 
act or omission is also punishable with imprisonment of 10 days 
to 5 years (misdemeanor). The threat can occur either orally or in 
writing or through movement or in any other feasible way36. 

There are thus in place criminal-law provisions to combat phys-
ical assault, emotional and verbal abuse. However, issues arise in 
relation to economic abuse that should be penalised according to 
both Istanbul Convention and ECHR’s case-law. Economic abuse 
hardly falls into the scope of the aforementioned provisions. Eco-
nomic abuse could be considered by some a form of psychologi-
cal abuse since it can cause fear or distress to the victim and thus 
could be covered by article 7 para 2 of Law 3500/2006. However, 
according to this article the fear or the distress caused to the victim 
must result from threats relating to act violently or undertake an 

36 Areios Pagos 243/2019.
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unlawful act or omission. The deprivation of means or the sabotage 
of employment status for example is not stricto sensu “unlawful” to 
fall into the scope of this provision. It could be argued that the vi-
olence in the first paragraph of article 7 refers to coercion could be 
interpreted as incorporating economic violence too, conforming to 
the Istanbul Convention37. Economic abuse however can take var-
ious forms. When deprivation of means can be considered a form 
of violence, employment sabotage or regulating woman’s contribu-
tion in the household in a way that prevents her from being eco-
nomically self-sufficient hardly can be considered as “violence” in 
the framework of Greek criminal law. An effective response to this 
type of coercive control requires an explicit reference of economic 
abuse as a form of violence in the framework of national law that 
will be binding for national courts. Specific guidelines should also 
be given since not all forms of economic abuse may be necessary 
to be considered a criminal offence38. The lack of explicit reference 
in the national law of this form of abuse results in belittling the 
phenomenon considering it at best a form of psychological abuse39. 

The prosecution in case of the aforementioned offences is ini-
tiated ex officio40. It suffices that the competent authorities are in-
formed, with a formal complaint by the victim not being a formal 
condition. A procedure of penal mediation is also available for mis-
demeanors41. 

37 Art. 3 of the Istanbul Convention. 
38 See for example Adams A. et al., Development of the Scale of Economic Abuse, 

in Violence against Women, 2008, 14, 5, 567 that includes excessive gambling and 
creating debt as forms of economic abuse. 

39 Cfr. Mathisen Stylianou A. et al., Measuring Abusive Behaviors: Is Economic 
Abuse a Unique Form of Abuse?, in Journal of Interpersonal Violence, 2013, 28, 16, 
3187 who demonstrates the great discrepancies in defining economic abuse. 

40 Art. 17, Law 3500/2006. 
41 Art. 11, Law 3500/2006, Ranjan, ibid., 3.
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Protective measures in case of domestic violence are provisioned 
in article 18 Law 3500/2006 amended by Law 4531/2018 in line 
with ECtHR’s case-law, according to which the Contracting States 
shall take reasonable measures to avert a real and immediate risk 
of ill-treatment of which the authorities were informed or ought 
to have known42. The obligation to prevent ill-treatment is part of 
their positive obligations arising in certain well-defined circum-
stances among which are cases of domestic abuse43. Protective 
measures include inter alia the removal of the perpetrator from the 
victim’s residence and the prohibition of approaching the victim’s 
residence or workplace or the residence of the victim’s close rela-
tives. The protection framework is also in alignment with the de-
mand to lower the standard of proof to issue a protection order44. 
Even at the preliminary stage the public prosecutor assigned to the 
case can by a reasoned order impose protective measures. Further-
more, all breaches of the measures imposed on the perpetrator are 
penalised by imprisonment in line with Rec (2002) 545. 

The legal framework on domestic violence is thus rather ef-
fective. Naturally, improvements are greeted but as a whole Law 
3500/2006 is a piece of legislation meeting European standards. 
However, the enactment of the new Penal Code brought about 
changes that deregulate the protection system. Article 312 of the 
New PC titled “inflicting physical injuries to powerless people” al-

42 ECHR, Opuz v. Turkey, 09.06.2009, parr. 148, 176; Mudric v. the Republic 
of Moldova, 16.07.2013, par. 49; T.M. and C.M. v. The Republic of Moldova, 
28.01.2014, parr. 43-49; M.and M. v. Croatia, 03.09.2015, parr. 153-154; Talpis v. 
Italy, 02.03.2017, parr. 120-122; Kurt v. Austria, 04.07.2019, parr. 67-69; Volodina 
v. Russia, 09.07.2019, par. 76.

43 The criteria were set out in ECHR, M.C. and A.C. v. Romania, 12.04.2016, 
parr. 107-112; D.M.D v. Romania, 03.10.2017, par. 40. 

44 CEDAW, V.K. v. Bulgaria, Comm. 20/2008, U.N. Doc. CEDAW/
C/49/D/20/2008 (CEDAW, Jul. 25, 2011), par. 9.9.

45 Rec 2002 (5), 58f. 
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though at first sight doesn’t apply to domestic violence, according 
to para 2 is also applicable between spouses during the marriage 
or cohabiting partners. From all the cases that constitute domes-
tic physical abuse the legislator distinguishes violence towards 
minors and violence between spouses during the marriage and be-
tween cohabiting partners and includes them in the Penal Code. 
The fact that the special statute is still in force creates the paradox 
some cases of domestic physical abuse being regulated in the Penal 
Code, whereas for others Law 3500/2006 is applicable. The same 
happens in some cases of threats. According to the new article 333 
PC anyone that causes fear or distress to someone threatening him 
with violence or another illegal act or omission, shall be punishable 
with imprisonment maximum of 1 year or a fine. According to par-
agraph 2 of the same provision this applies also to spouses during 
marriage and cohabiting partners. Article 333 PC in its new form 
incorporates cases of psychological domestic abuse into the Penal 
Code. It again applies only to spouses during marriage and cohab-
iting partners. 

Reasons for this differentiated treatment of cases of domes-
tic abuse between spouses and cohabiting partners compared to 
ex-husbands, ex-partners and regular partners not sharing the same 
residence haven’t been provided, although it entails significant dif-
ferences46. It is also a matter of interpretation whether cases of inci-
dents of physical or psychological violence between spouses during 
the separation period before the divorce should be regulated by 
articles 312 and 333 PC or Law 3500/2006. This is not a minor 
issue taking into account that abusive behavior thrives during the 
separation period especially in case the victim manifested the will 
to terminate the relationship47.

46 The minutes of the legislative committee meetings were not published. 
47 European Committee on Crime Problems, Feasibility Study for a Convention 

Against Domestic Violence, (CDPC (2007) 09 rev) 4. 
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Regarding the foreseen penalties there are no significant differ-
ences besides the case of inflicting serious (grievous) bodily harm. 
Serious bodily harm is according to the Penal Code a misdemea-
nor punishable with at least 3 years of imprisonment whereas 
according to Law 3500/2006 is a felony. It can become a felony 
according to the Penal Code if the perpetrator sought to cause 
serious bodily harm. The methodical infliction of severe physical 
pain or physical exhaustion dangerous to health or mental suf-
fering capable of causing serious mental impairment, especially 
in case of prolonged isolation of the victim is also considered a 
misdemeanor by article 312 PC although in Law 3500/2006 is 
a felony. In this case too if the perpetrator intended to cause to 
serious bodily harm, the act is considered a felony. In the frame-
work of the Penal Code is the intention of the perpetrator that 
renders the offence into a felony, whereas in the framework of 
Law 3500/2006 the result itself is sufficient. In fact according to 
the formulation dolus directus of the first degree (purpose) is re-
quired. In case of dolus indirectus and dolus eventualis the act re-
mains a misdemeanor. On the contrary, in the framework of Law 
3500/2006 dolus eventualis suffices. Article 463 PC provisions 
that after the enactment of the new Penal Code, which reduced 
the sentences in most offences, penalties for offences provisioned 
in special criminal statutes shall also be reduced. However, the 
character of the offence as a misdemeanor or a felony cannot be 
altered. As a result, even after redefining the sentences for domes-
tic physical abuse in article 6 Law 3500/2006, the discrepancy 
between it and article 312 PC remains. 

Including some cases of domestic abuse in the Penal Code has 
also procedural consequences. The special mediation procedure 
cannot be applied since it is available only in the framework of Law 
3500/2006. The only available regime is provisioned in article 48 
CCP, according to which the Public Prosecutor can abstain from 
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the prosecution imposing conditions to the perpetrator. However, 
this procedure has different character and goals. For instance, the 
victim has no voice in it. Moreover, its general character, in con-
trast to the special mediation procedure designed exclusively for 
domestic abuse, makes it uncertain whether the special conditions 
described in Law 3500/2006 could be imposed as part of article 
48 as well. Moreover, the possibility to adopt protective measures 
suitable for domestic abuse at a very early stage is also unavailable 
outside Law 3500/2006. Lastly, in case of article 333 PC an official 
complaint from the victim is necessary. It is paradoxical that cas-
es of psychological violence between spouses during the marriage 
and between cohabiting partners can only be prosecuted after an 
official complaint from the victim when at the same time the same 
acts between ex-spouses, ex-partners and non-cohabiting partners 
are prosecuted on authorities’ own motion. The aforementioned 
changes distinguish without justification some victims of domestic 
abuse, undermining the protection granted to them and compro-
mising the existence of a consistent national practice in the field of 
domestic violence. 

4. Penalising female genital mutilation

Female genital mutilation (FGM) was not a criminal offence in 
Greece before the adoption of Istanbul Convention. It could only 
be prosecuted as a form of bodily harm. Law 4531/2018 intro-
duced it as offence in article 315B PC. According to the initial 
form of the provision imprisonment was imposed on anyone that 
incited or procured by any means a woman to undergo genital mu-
tilation. The same penalty was inflicted on anyone that publicly 
incited or motivated towards the aforementioned act. Performing 
such an act was still punishable by general provisions on inflicting 
bodily harm. What changed was that people who were behind this 
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unhuman procedure could also be held accountable for without re-
sorting to the rules of instigation in bodily harm provisions. 

The new Penal Code amended this provision by enacting a new 
form of article 315 PC. According to the latter, imprisonment shall 
be imposed on anyone that persuades a woman to undergo geni-
tal mutilation. The scope of the new provision is much narrower. 
Firstly, the “advertising” of FGM is no longer an offence. Moreover, 
only persuasion is punishable which is narrower than incite men-
tioned in the original provision. Although narrower, the new form 
of the provision is partly in accordance with the Istanbul Conven-
tion, according to which coercing or procuring a woman to under-
go FGM shall be penalised48. However, it is at odds with the need 
to lower the threshold in the case of girls. In that case according to 
the Convention incite should suffice49. Performing an FGM is still 
punishable under the general provisions on bodily harm. Accord-
ing to Greek law, since such procedures cause a serious mutilation 
to the victim, FGM can be considered as serious (grievous) bodily 
harm which is a felony. Although a special provision on performing 
FGM is lacking, the criminal response using the general provisions 
on bodily harm is analogous to its character as an inhuman and 
degrading treatment50. 

5. Conclusions

The current legal framework dealing with gender-based violence 
in Greece derives largely from the Istanbul Convention. Law 
4531/2018 expanded the scope of domestic violence statute in-

48 Art. 38, par. b. 
49 Art. 38, par. c.
50 ECHR, Collins and Akaziebie v. Sweden (23944/05), 08.03.2007; Izevbekhai 

and others v. Ireland (43408/08), 17.05.2011, par. 73; R.B.A.B. and others v. the 
Netherlands, 07.06.2016, par. 54. 
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cluding ex-partners and non-cohabiting partners. It also introduced 
the offence of stalking and made incitement to FMG punishable. 
The introduction of the new Penal Code changed significantly the 
penalisation of rape rendering Greece into one of the few European 
states penalising non-consensual rape. However, combatting gen-
der-based violence was not one of the main goals of the legislator. 
The legislative committee was not in possession of credible, recent 
and complete statistical data that could demonstrate the need to 
take legal action to combat gender-based violence. There are still 
several shortcomings undermining the protection granted to wom-
en. The offence of rape besides the provision on non-consensual 
rape has some lapses that have to be addressed. The introduction 
of some cases of domestic abuse in the Penal Code deregulated 
the protection granted to victims of domestic violence by Law 
3500/2006. The female genital mutilation is also under-addressed. 
Even if it doesn’t constitute an issue among nationals, since such 
tradition doesn’t exist in Greece, it affects many refugee and mi-
grant women that reside in Greece. In fact, it has been estimated 
that 25% to 42% of girls originating from countries where FGM 
is practiced are at risk51. Therefore, Greece should have an effec-
tive criminal response to FGM. Reinstating the previous provision 
might be a necessary step towards effectively protecting girls from 
0-18 years old at risk. 

The aforementioned lack of statistical data prevented also the 
adoption of broader changes. For example, femicides were not in-
cluded in the new Penal Code. Besides the fact that many femicides 
are communicated by the media, the absence of concrete evidence 
that it is a real and persisting problem prevents the adoption of a 
relevant provision. Intimate partner violence is also only dealt with 

51 European Institute for Gender Equality (EIGE), Female Genital Mutilation - 
How Many Girls Are at Risk in Greece?, EIGE, 2018. 
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within the framework of domestic violence statute not applicable 
to occasional partners. 

The example of Greece that had the chance to reexamine the 
fundamentals of its criminal law and reevaluate its goals and char-
acter demonstrates that imposing new rules in legislating on gen-
der-based violence requires more than a Convention build on the 
ECtHR’s case-law52. Although the Istanbul Convention is a legally 
binding instrument able to lead to legislative changes, its effective-
ness is limited53. In the framework of EU criminal law directives 
may be a more appropriate tool to secure effectiveness and approx-
imation as they minimize the leeway for Member States in legislat-
ing. Adding violence against women in the list of EU crimes, thus 
recognizing the need to combat gender-based as a common goal, 
will allow the adoption of measures that can be easily enforced. It 
is of paramount importance to specify Member States’ obligations 
towards violence against women and domestic violence, secure 
the collection of credible data and have minimum definitions and 
sanctions for the relevant offences. In this respect, the need to en-
sure that Member States will be held accountable for fulfilling their 
obligations indicates that Directives are the most appropriate legal 
tool. 

52 On this matter see Grans L., The Istanbul Convention and the Positive 
Obligation to Prevent Violence, in Human Rights Law Review, 2018, 18, 136. 

53 Henn E., International Human Rights Law and Structural Discrimination, 
Heidelberg, Springer, 2019, 83. Q
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Effective Criminal Investigations  
in Combating Domestic Violence 

and the ECtHR: Prima Ratio v. Ultima Ratio?
Rahİme Erbaş*

1. Introduction

According to data of the World Health Organization (WHO), 
nearly 30 per cent of women worldwide have experienced physical 
and/or sexual violence by an intimate partner in their lifetime1 and 
the perpetrators of murder of women in a number between 38-50 
per cent are women’s intimate partners. Moreover, the majority 
(55-95 per cent) of women survivors of violence do not disclose 
or seek any type of services2. As an example, in Turkey, 44 per cent 
of women victims of physical or sexual violence by their husbands 
or intimate partners reported that they did not told anyone about 

* Assistant Professor at the University of Istanbul, Faculty of Law, The Chair 
of Criminal Law & Criminal Procedure Law, Turkey. The author is highly thankful 
to Anusooya Sivaganesan (The University of Zurich) and Chara Chioni-Chotouman 
PhD Candidate (National and Kapodistrian University of Athens) for their useful 
suggestions, encouraging comments, and feedbacks. 

1 World Health Organization, RESPECT Women: Preventing Violence against 
Women (Geneva, 2019) ((WHO/RHR/18.19) Licence: CC BY-MC-SA 3.0 IGO), 
https://apps.who.int/iris/bitstream/handle/10665/312261/WHO-RHR-18.19-eng.
pdf ?ua=1, 4 (accessed: 16.08.2020).

2 Ibid., 5.

Q
uesto E

-book appartiene a E
LE

TTR
A

.S
TR

A
D

E
LLA

 G
M

A
IL.C

O
M

 20123011-1214-0248-2393-qprfbkaby5of



Rahİme Erbaş

222

that violence3. And a study from Turkey shows that even if having 
high income or education does not prevent violence against wom-
en, the rates of violence against those with low level of income and 
of education are higher4. These facts affirm the importance of an 
effective criminal investigation and respectively the vulnerability of 
women victims in criminal procedure. 

The ECtHR has paved a unique way throughout Europe and 
even throughout Europe on the protection of victims, in particular, 
the women victims of domestic or partner violence. As such, the 
case of Opuz v. Turkey symbolizes the long pathway of the Court 
on the protection of domestic violence victims. It was referred to 
as Europe’s Landmark Judgment on Violence against Women5. In-
deed, this appears as an emergence of the ECtHR’s unique con-
ceptualization of positive procedural obligation of the State in terms 
of domestic violence cases. This study considers the ECtHR’s this 
conceptualization as a core proposition for conducting an effective 
criminal investigation in combating domestic violence. Contrary 
to traditional approach, this time human rights forces criminal law 
to take an (effective) action. That is to say, this is the very point 
where criminal law comes in as prima ratio, although the ultima 
ratio character of criminal law has been prominently emphasized 
due to the concerns on the overuse of criminal law. Indeed, where 
the tools of criminal law is necessary, underuse of criminal law that 
leads to impunity – is equally problematic with the overuse. 

3 Hacettepe University, Domestic Violence against Women in Turkey: Summary 
Report (Ankara, December 2014), available at: http://www.hips.hacettepe.edu.tr/
ING_SUMMARY_REPORT_VAW_2014.pdf, 24 (accessed: 12.06.2020.

4 Tetikcok R. et al., Violence Towards Women is a Public Health Problem, in 
Journal of Forensic and Legal Medicine, 2016, 44, 150-151, available at: https://doi.
org/10.1016/j.jflm.2016.10.009 (accessed: 16.08.2020).

5 Abdel-Monem T., Opuz v. Turkey: Europe’s Landmark Judgment on Violence 
against Women, in Human Rights Brief, 2009, 17, 1 29-33, available at: https://digi-
talcommons.wcl.american.edu (accessed: 10.01.2020).
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There is no general definition of what is an effective or ineffec-
tive criminal investigation as settled by the case-law of the ECtHR. 
Rather, the ECtHR, on a case by case basis, establishes whether in-
vestigation in a concrete case is effective or not. The facts on which 
the Court dealt with the effective investigation vary to a greater 
extent, such as the use of force by agents of the state, sexual assault 
cases, torture and inhuman or degrading treatment, vulnerable vic-
tims or domestic violence6. 

Domestic violence cases have their challenging features that 
that bring out some obstacles for carrying out an effective investi-
gation such as victim’s vulnerability, requiring a prompt response 
and taking reasonable and appropriate measures for protection of 
women victim and difficulties on obtaining evidence and the like. 
The ECtHR does not define what is an effective investigation for 
these cases, rather it reflects on the matter in each concrete case. It 
is purposeful to list these features with an hypothetical presump-
tion aiming to change a country’s system that fails to provide an 
effective criminal investigation in domestic violence cases by apply-
ing the reflections of the Court on the matter. However, this study 
confines itself by focusing on some of these features that of which 
arising in the realm of state responsibility and prevent the prima ra-
tio application of criminal law for these cases. The study lists them 
under the title “Some challenges to an effective criminal investiga-
tion for victims of domestic violence” as (A) not creating a judicial 
system that is an independent from societies’ misconceptions, (B) 
not qualifying violent acts as applicable in judiciary, (C) not form-
ing labor division dedicated to domestic violence in prosecutorial 
system and (D) not taking into account victim’s vulnerability (in-
sisting in pursuance of complaint by victim).

6 Mowbray A., The Creativity of the European Court of Human Rights, in 
Human Rights Law Review, 2005, 5, 1, 78.
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2. Towards victim-focused approach in the case-law  
 of the ECtHR

In 2009, in the landmark case Opuz v. Turkey it is mentioned that 
«in the context of domestic violence, victims were often intimidat-
ed or threatened into either not reporting the crime or withdrawing 
complaints. However, the responsibility to ensure accountability and 
guard against impunity lay with the State, not with the victim»7. 

For the first time, in 1985, in the case of X and Y v. the Nether-
lands, the ECtHR stated that the prosecutor’s decision to not pros-
ecute a sexual assault is a violation of right to privacy, stipulated 
in Art. 8 of the Convention. This judgment led to some diverging 
stances among scholars8. Why the failure to prosecute sexual assault 
constitutes a violation of the right to privacy is lacking legal theory 
to Prof. George P. Fletcher9, whereas this should be welcomed as the 
Court’s creativity to Mowbray10. Furthermore, the former Judge of 
the ECtHR, Françoise Tulkens, considers the case of X and Y v. the 
Netherlands as a leading judgment in the creation of the concept 
of positive (procedural) obligation of the state to secure the rights 
not only against the state itself but also against private individu-
als11. Ashworth welcomes this approach of the Court as minimum 
standard for Member States, ‘albeit’, stating cautiously, that «these 
are criminal decisions that require principled debate»12.

7 ECHR, Opuz v. Turkey, App n. 33401/02 (ECtHR, 9 June 2009), par. 126.
8 Ashworth A.J., Positive Obligations in Criminal Law, Oxford, Hart 

Publishing, 2015, 199-200.
9 Fletcher G.P., Parochial Versus Universal Criminal Law, in Journal of 

International Criminal Justice, 2005, 3, 1, 28-29.
10 Mowbray A., op. cit., 79.
11 Tulkens F., The Paradoxical Relationship between Criminal Law and Human 

Rights, in Journal of International Criminal Justice, 2011, 9, 3, 584. Also see 
Mowbray A., op. cit., 78.

12 Ashworth A.J., Positive Obligations in Criminal Law, op. cit., 209.
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Indeed, overall, the ECtHR has adopted its own approach re-
garding the protection of victims, in particular, the women victims 
of domestic or partner violence since the 1980s, whilst, in 2013, 
the EU was asserted being wary of setting out European obligations 
in protecting victims of domestic violence13. Furthermore, in 2008, 
the Council of Europe, within which the ECtHR functions as a 
judicial body, took the issue even a step further by setting a conven-
tion that is solely/exclusively dedicated to the protection of wom-
en, and in 2011 it was opened for signature as the “Convention on 
preventing and combating violence against women and domestic 
violence”, briefly known as the “Istanbul Convention” that today is 
widely considered «the most comprehensive legal instrument on 
violence against women in the world»14. 

The Convention, in particular its Art. 49, obliges contracting 
States to «ensure the effective investigation and prosecution of 
offences established in accordance with this Convention», such 
as in cases of psychological violence (Art. 33), stalking (Art. 34), 
physical violence (Art. 35), sexual violence and respectively rape 
(Art. 36) and forced marriage (Art. 37) etc. Furthermore, Art. 50, 
titled as “Immediate response, prevention and protection”, urges 
the States to offer «adequate and immediate protection to vic-
tims» through their responsible law enforcement agencies. Given 
that the Council of Europe in itself holds a significant role in the 
world with its 47 European member and non-European observer 
states, it functions as an anchor for ensuring human rights, notably 

13 Bettinson V., Sentencing Domestic Violence Offences and the Victim’s Wishes: 
Wilson v United Kingdom (App. No. 10601/09, 23 October 2012), in The Journal 
of Criminal Law, 2013, 17, 1, 30, doi:10.1350/1740-5580-77.1.28 (accessed: 
16.08.2020).

14 Sainz-Pardo P.V., Women and Children versus Domestic Violence. Legal 
Reflections, Needs and Challenges in Spain Today, in The International Journal of 
Human Rights, 2014, 18, 6, 665, https://doi.org/10.1080/13642987.2014.944812, 
(accessed: 16.08.2020).

Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of



Rahİme Erbaş

226

the ones of women. As matter of fact, that on the case of Opuz v. 
Turkey, the ECtHR’s referring15 to the Inter-American Court of Hu-
man Right’s approach as well as comparative analysis manifests its 
awareness on that role. 

3. The interaction between human rights and criminal law:  
 a supra-national Court’s awareness?

The task of criminal law begins exactly where a person takes the 
path of crime (iter criminis) which means legal goods (e.g., life 
and limb, liberty, property) are being (at least) near endangered. 
And, when the violence become known by judicial authorities, 
that means a harm is already occurred, for example, a woman is 
injured or even killed by her partner or husband. It, thus, may be 
argued that preventive measures in domestic violence are more 
important than the tools of the criminal law that have a repres-
sive character, namely criminal investigation. Yet, particularly 
because of the deterrent effect of the criminal punishments, pro-
viding an effective criminal investigation for women victims of 
domestic violence may serve the aim of prevention in a broader 
sense as well. It was only 1968 on which Herbert L. Packer stat-
ed that «The criminal sanction is at once prime guarantor and 
prime threatener of human freedom. Used providently and hu-
manely it is guarantor; used indiscriminately and coercively, it is 
threatener»16.

In a similar vein, in 2006, Claus Roxin, a German criminal law 
scholar, drew attention to the criminal law’s this dual effect on hu-
man rights in performing its protecting duty of human rights, stat-

15 ECHR, Opuz v. Turkey, parr. 83-90.
16 Packer H.L., The Limits of the Criminal Sanction, Paolo Alto, Stanford 

University Press, 1968, 366. See Tulkens F., The Paradoxical Relationship between 
Criminal Law and Human Rights, op. cit., 578.
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ing that on the one hand a state under the rule of law has to protect 
the individuals through criminal law but on the other hand, it has 
to protect individuals against criminal law17.

This is a conceptualization of the relationship between crimi-
nal law and human rights from the standpoint of criminal law. But 
this relationship has another conceptualization, this time, from 
the standpoint of human rights, particularly by the International 
Criminal Court and the ECtHR, which is stated that: «[…] Hu-
man rights, which were traditionally viewed as a defensive weapon 
for the individual, have over the past few decades gradually become 
an offensive weapon»18.

The function of human rights for individual vis-à-vis criminal 
law as a defensive weapon refers to restraining the limits of crimi-
nal law, whilst its offensive weapon function refers to triggering the 
criminal law to take an action. And this represents a paradoxical 
relationship between human rights and criminal law19.

The traditional role of human rights in criminal law is defen-
sive against criminal law20, given the fact that the overuse of crim-
inal law has been on the rise today as a common problem in the 
world. The rights and freedoms of individuals are to be protected 
against criminal law. Therefore, criminal law appears as a last re-
sort (ultima ratio), i.e. takes on a subsidiary (fragmentary) char-
acter. This role receives worldwide acknowledgment. As for the 
offensive role of human rights, as Tulkens articulates that «the 
criminal law is called into play to protect human rights»21, which 
involves the places where criminal law comes in as prima ratio. 

17 Roxin C., Strafrecht: allgemeiner Teil Band I, Grundlagen, der Aufbau der 
Verbrechenslehre, Beck C.H., 4th ed., 2006, 138, Rn:1.

18 Tulkens F., op. cit., 577.
19 Ibid.
20 Ibid., 579.
21 Ibid., 582.
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Tulkens explains that this implies the extension of positive ob-
ligation that is divided into two types as substantive and proce-
dural one22. The concept of positive obligation in the case law of 
the ECtHR appears in two types as substantive and procedural. 
The substantive positive obligation urges a State to ensure the ex-
istence of the effective criminal law provisions, e.g., definition of 
crimes, to deter the commission of crimes23. As for the procedural 
positive obligation, it refers setting up an effective criminal pro-
cedural system as well as a proper execution of punishment24. As 
opposed to the defensive role, this role does not receive a concrete 
acknowledgement at a national level.

For the first time, in 1985, in the case of X and Y v. the Nether-
lands, where a mentally handicapped young woman was sexually as-
saulted and her father’s criminal complaint was not accepted by the 
prosecutor as substitute of his daughter, the ECtHR stated that the 
prosecutor’s decision to not prosecute a sexual assault constituted 
a violation of right to privacy, Art. 8 of the Convention. Howev-
er, why the failure to prosecute sexual assault constitutes the viola-
tion of the right to privacy is lacking legal theory to Prof. George 
P. Fletcher25, whilst to Prof. Mowbray this implies a significant 
method of interpretation brought by the creativity of the Court 
for ensuring the practical and effective rights26. In that regard, Prof. 
Mowbray concludes that “we should welcome the Court’s creativi-
ty”27. Prof. Ashworth welcomes this approach of the Court as min-
imum standard for Member States, albeit, he states that ‘these are 

22 Ibid., 584-585.
23 Ibid., 585.
24 Ibid.
25 Fletcher G.P., Parochial Versus Universal Criminal Law, op. cit., 28-29.
26 Mowbray A., The Creativity of the European Court of Human Rights, op. cit., 

72; 78.
27 Ibid., 79. Q
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criminal decisions that require principled debate’28. As for the for-
mer Judge of the ECtHR, Françoise Tulkens, she argues that this is 
the very point where “the criminal law is called into play to protect 
human rights”29. In contrast to Prof. Fletcher’s view, she considers 
the case of X and Y v. the Netherlands as a leading judgment on the 
matter30. This case was regarded right to privacy, Art. 8.

It was indeed the case of McCann and Others v. United King-
dom in 1995 that appears as a turning point on which the Court 
established the duty to scrutinize State action as a result of positive 
obligation, this time in terms of right to life (Art. 2)31. 

“The obligation to protect the right to life under this provision (art. 2), read in 
conjunction with the State’s general duty under Article 1 (art. 2+1) of the Con-
vention to ‘secure to everyone within their jurisdiction the rights and freedoms 
defined in [the] Convention’, requires by implication that there should be some 
form of effective official investigation when individuals have been killed as a re-
sult of the use of force by, inter alios, agents of the State”32.

The same approach has been just recently reiterated by the 
Court for the prohibition of torture (Art.3), stating that:

“The Court reiterates that the obligation on the High Contracting Parties un-
der Article 1 of the Convention to secure to everyone within their jurisdic-
tion the rights and freedoms defined in the Convention, taken together with 
Article 3, requires States to take measures designed to ensure that individuals 

28 Ashworth J., Positive Obligations in Criminal Law, op. cit., 209.
29 Tulkens F., The Paradoxical Relationship between Criminal Law and Human 

Rights, op. cit., 582.
30 Ibid., 584. Also see Mowbray A., The Creativity of the European Court of 

Human Rights, op. cit., 78.
31 Chevalier-Watts J., Effective Investigations under Article 2 of the European 

Convention on Human Rights: Securing the Right to Life or an Onerous Burden on a 
State?, in The European Journal of International Law, 2010, 21, 3, 702-703.

32 ECHR, McCann and Others v. United Kingdom, App n. 18984/91 (ECtHR, 
27 September 1995), par. 161. See also Chevalier-Watts J., op. cit., 703.
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within their jurisdiction are not subjected to torture or inhuman or degrading 
treatment or punishment, including such ill-treatment administered by private 
individuals”33.

These sort of cases represent “the development and extension 
of the theory of positive obligations” by the ECtHR34. That is to 
say, this is a human rights perspective on which the role of human 
rights on criminal law is not limited to defensive role, but it has 
also offensive role vis-a-vis criminal law35. As such, the State has re-
sponsibility also for the violations of human rights by private in-
dividuals within a positive obligation. This constitutes horizontal 
effects of the rights ensured in the ECHR36, which Prof. Fletcher 
considers as lacking legal basis and as a challenge against the ultima 
ratio principle37. This is the ECtHR’s embracement of the German 
constitutional theory of third-party effect (Drittwirkung), without 
any reference to the German doctrine, rather conceding vaguely to 
the positive obligation38. 

Indeed, from the standpoint of criminal law, this conceptual-
ization as defensive and offensive role of human rights vis-à-vis 
criminal law by the ECtHR stands as a reflection to the misappli-
cation of the tools of criminal law on a national level, that appears 
either in a form of either in overuse or in underuse. Although tradi-
tionally criminal law experts have more tendency to be focused on 
the overuse than the underuse, the big title of problem lies in the 

33 ECHR, Valiulienė v. Lithuania, App n. 33234/07 (ECtHR, 26 June 2013), 
par. 74.

34 Tulkens F., op. cit., 583.
35 Ibid., 579.
36 Ibid., 583; Mirandola S., The Protection of Human Rights Through Criminal 

Justice: The Right To Effective Criminal Investigations In Europe - An Integrate 
Analysis between the ECHR and EU Law, PhD Thesis, University of Bologna, 2017, 
5.

37 Fletcher G.P., Parochial Versus Universal Criminal Law, cit., 28-29.
38 Ibid., 29. For the same approach, see Ashworth J., op. cit., 209.
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misapplication of criminal law, in fact. Where the tools of criminal 
law is necessary, underuse of criminal law that leads to impunity is 
equally problematic with the overuse. As a matter of fact, to put 
an end to impunity lies as one of the core grounds that created the 
International Criminal Court39. 

The ECtHR, as a Court at international level, faces this reality 
more clearly than national courts, although in drafting ECHR pro-
cess there was no aim to impose state positive obligation40. From the 
view of criminal law, the Court finds a solution through a manual 
operation, as such, interpreting of Arts. 1 and 2 of the Convention 
as a formal basis rather building a legal theory automatically com-
patible with the system of criminal law to bring justice, in particu-
lar serious crimes. This is the main reason why the concept of the 
positive obligations developed by the ECtHR and its application 
faces insufficient scholarly attention which also prevents giving a 
precise scope and implication of this concept on the national crim-
inal procedure41. In that regard, Tulkens’ article, “the Paradoxical 
Relationship between Criminal Law and Human Rights”, is an at-
tempt to seek to form a legal theory to the view of the Court rather 
than analyzing existing legal theories settled by the Court. 

However, it should be emphasized that the concept of positive 
obligation by the ECtHR is of a highly practical meaning as well 
as creative. It lays on the core of combating domestic violence. In 
fact, all measures originate from that core concept. It is useless to 
address the actions for providing an efficient investigation where 

39 The Preamble of Rome Statute of the International Criminal Court states 
that the Court is «[…] determined to put an end to impunity for the perpetrators of 
these crimes and thus to contribute to the prevention of such crimes» (International 
Criminal Court, Rome Statute of the International Criminal Court, The Hague, 
2011, 1, available at: https://www.icc-cpi.int/resource-library/Documents/RS-Eng.pdf 
(accessed: 16.08.2020).

40 Ashworth J., op. cit., 198.
41 Mirandola S., op. cit., 4. Q
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a state in which either the concept of positive obligation does not 
exist or its approach towards the citizens is not entirely surrounded 
with the conscious of that obligation. Furthermore, regardless of 
human rights perspective based conceptualizations or the critiques 
on lack of legal theory on positive obligation, by virtue of aim and 
scope of criminal law, there are significant moments where crimi-
nal law comes in as prima ratio especially in terms of Arts. 2 and 3 
of the ECHR42. And a civil law compensation cannot satisfy these 
violations. As such, a necessity exists to determine the components 
of an effective investigation on domestic violence cases. 

The ECtHR has responded to this necessity in a form of positive 
procedural obligation of state, developing a large body of case law re-
garding the positive obligations to conduct effective investigation 
through its criminal justice authorities43.The cases linked to domes-
tic violence had a significant contribution in the development of 
the concept of positive obligations. As such, Tulkens goes on the 
claim that: 

“…in subsequent judgments, the ECtHR has had no hesitation in using, some 
would say exploiting, the criminal law to reinforce and safeguard more effectively 
the rights of victims of infringements of fundamental rights”44. 

Therefore, the discussion on whether the positive obligation to 
the state set out by the ECtHR causes an onerous burden on a state45 
or not takes place. Rather, the challenges preventing the prima ratio 
application of criminal investigations for domestic violence cases is 
to be elaborated. 

42 See Ashworth J., op. cit., 200-206.
43 Tulkens F., op. cit., 580; Mirandola S., op. cit., 4.
44 Tulkens F., op. cit., 584.
45 Chevalier-Watts J., op. cit., 701.
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4. Some challenges to an effective criminal investigation  
 for victims of domestic violence 

A. The absence of an independent judicial system  
      from societies’ misconceptions 

The existence of an independent and efficient judicial system is 
a fundamental perquisite of every democratic state under rule of 
law. In the Opuz case on which the applicant’s mother was killed 
by applicant’s husband, the ECtHR stresses that independent and 
efficient judicial system is derivation of the positive obligations laid 
down in the first sentence of Article 2 of the Convention to ena-
ble the establishing the cause of a murder and punishing the guilty 
parties46. 

Regarding independency of judicial system, one significant 
point stemming from peculiarities of domestic violence is a socio-
logical acceptance of domestic violence as a family matter. “Women 
who go to police stations because they are subjected to domestic vio-
lence are confronted with attitudes which tend to regard the problem 
as a private family matter into which the police are reluctant to inter-
fere”47. This refers society’s influence on judicial system, although 
traditionally criminal law experts struggle against political influ-
ence impairing judicial independency.

In the Opuz case, Turkish law had included measures in legisla-
tion. But the ECtHR states that: 

“…when victims report domestic violence to police stations, police officers do 
not investigate their complaints but seek to assume the role of mediator by try-
ing to convince the victims to return home and drop their complaint. In this 
connection, police officers consider the problem as a “family matter with which 
they cannot interfere”48. 

46 ECHR, Opuz v. Turkey, par. 150.
47 Ibid., par. 96.
48 Ibid., par.195.
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As a result of that, domestic violence appears to be tolerated by 
the national authorities whereas the available remedies do not func-
tion effectively in that case49. Therefore, even if a state promises to 
fulfill its positive obligation to protect women victim of domestic 
violence, the behavior of public officers that are prone to be influ-
enced by perceptions of their society on family matters became a 
determinant50. 

B. The term “domestic violence” v. legal qualification  
      of an act by criminal law

Domestic violence refers a meaning more than the concept of the 
act of criminal law. In terms of its dimensions, the definition by 
WHO is remarkable that reads as “violence against women (VAW) 
is a violation of human rights, is rooted in gender inequality, is a 
public health problem, and an impediment to sustainable devel-
opment”51. In addition to this, given the scope and aim of criminal 
law, the question on how criminal law can effectively react on do-
mestic violence cases arises. 

The importance of case based analysis in determining an effec-
tive investigation is more obvious, given that the term “domestic 
violence” in itself is broad term, even if the Istanbul Convention 
attempts to define it as “all acts of physical, sexual, psychological or 
economic violence that occur within the family or domestic unit 
or between former or current spouses or partners, whether or not 
the perpetrator shares or has shared the same residence with the 
victim”52. In that regard, from the view of the applied criminal law, 

49 Ibid., par.197.
50 Sokullu-Akıncı F., Dursun S., Viktimoloji- Mağdurbilim, Bruxelles, Beta, 2nd 

edn., 2008, 72.
51 World Health Organization, op. cit., 4.
52 Council of Europe, Council of Europe Convention on Preventing and Combating 

Violence Against Women and Domestic Violence, Art. 3/b, available at: https://
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on the one hand, not all acts listed in this definition falls with the 
scope of criminal law. On the other, the term “domestic violence” 
does not appear as a crime type such as crime of domestic violence or 
as a defined term in penal codes (at least in the Continental Euro-
pean jurisdictions), rather it refers very much a criminological and 
sociological phenomenon or even a public health issue as it is seen 
in the WHO’s definition53. As such, the major challenge lies on the 
fact that a case is linked to domestic violence or partner violence 
can be figured out once a look into the facts in case files. For ex-
ample, a bodily injury as an act of violence against a woman by her 
partner falls with a category of crime against bodily integrity in the 
penal law, one of which the crime of injury. 

C. An appropriate labor division in prosecutorial system

Domestic violence acts take place within a relationship, e.g., a fam-
ily sphere, that means this act is likely to repeat time to time (some 
frequently; some rare and even some uninterrupted). Once an act 
takes place, the public prosecutor qualifies this act as one single. 
And then another act appears and the same routine legal process is 
applied. At the end, every incidents occurred in different time may 
be dealt with a different public prosecutor. Even some cases, the 
competent prosecutor may change. This all prevents the prosecu-
tors from seeing the whole picture of the domestic violence. 

In order to avoid this, as opposed the period in which the Opuz 
judgment came out, in Turkey, today, a specialization for the do-
mestic violence and respectively violence against women among 
the prosecutors are constructed. The legal framework stems from 

www.coe.int/fr/web/conventions/full-list/-/conventions/rms/090000168008482e (ac-
cessed: 16.08.2020).

53 World Health Organization, op. cit., 4.
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the Code of 2012 (no. 6284)54 as “Protection of the Family and 
Prevention of Violence against Women”. The Directive of the Min-
istry of Justice in 2019 (no: 154/1) establishes prosecution bureaus 
which are dedicated to protection of the family and prevention of 
violence against women. 

D. Victim’s vulnerability and pursuance of complaint by victim

In the Opuz case, the applicant and her mother were bodily and 
verbally assaulted several times by the husband of the applicant and 
the father of the applicant’s husband. As such, in the first assault the 
applicant and her mother were beaten and threatened to be killed 
by him. The investigation was initiated and then the complaints 
were withdrew55. And in the second assault the applicant was very 
badly beaten by him and the injuries were sufficient to endanger 
her life and he was remanded on custody56. After one month the 
husband was released from custody, the applicant withdrew the 
complaint57. In the fourth assault, the husband pulled a knife on 
the applicant, but in this case, the prosecutor decided not to pros-
ecute. In the fourth one, the husband ran a car into the applicant 
and her mother. Although the applicant’s mother was found to be 
suffering from life-threatening injuries58, they withdrew their com-
plaints. However, the Court rejected the mother’s withdrew as the 
crime committed against her was serious and thus prosecuted ex 
officio and he was sentenced to three months’ imprisonment and a 

54 The Code n. 6284 of 8 March 2012 (Official Gazette [Resmî Gazete], n. 
28239, 20 March 2012, available at:  https://www.mevzuat.gov.tr/mevzuat?Mevzuat-
No=6284&MevzuatTur=1&MevzuatTertip=5 (accessed: 16.08.2020).

55 ECHR, Opuz v. Turkey, parr. 9-11.
56 Ibid., par. 13.
57 Ibid., parr. 17, 18.
58 Ibid., parr. 20-23.

Q
uesto E

-book appartiene a E
LE

TTR
A

.S
TR

A
D

E
LLA

 G
M

A
IL.C

O
M

 20123011-1214-0248-2393-qprfbkaby5of



Effective Criminal Investigations in Combating Domestic Violence

237

fine which was later commuted to a fine59. In the fifth one, the hus-
band was imposed a fine for the knife assault on the applicant. In 
the sixth assault, the applicant was threatened, but the prosecution 
drops due to lack of concrete evidence60. In the final assault, the 
applicant’s mother filed a complaint after she was threatened to be 
killed by the husband of the applicant and the father of the appli-
cant’s husband61. While the trial was holding62, the husband of the 
applicant killed the mother of the applicant63. He was sentenced to 
fifteen years and ten months’ imprisonment and a fine of 180 Turk-
ish liras after mitigating the original sentence due to provocation by 
the deceased and his good conduct during the trial64.

The whole course of criminal proceedings displays the vulnera-
bility of the applicant and her mother in the process. Though, the 
criminal authorities sought a complaint by victim in assaults they 
are not serious enough to prosecute ex officio65. The ECtHR consid-
ers that insisting in pursuance of complaint by victim where there 
is a life threating incidents using lethal weapons such as knife and 
shotguns66 is a failure of positive obligation to protect the right to 
life of the applicant’s mother in Art. 267. The courts urges State not 
to be binding formal conditions, but to strike a balance between a 
victim’s rights ensured in Arts. 2, 3 or 868. Further, in striking this 
balance, it provides some indication points that are not exhaustive, 
stemming from such as the seriousness of crime and household 

59 Ibid., par. 36
60 Ibid., parr. 44, 45, 46.
61 Ibid., parr. 47, 51.
62 Ibid., parr. 49-52.
63 Ibid., par. 54.
64 Ibid., par. 57.
65 Ibid., par. 145.
66 Ibid., par. 141.
67 Ibid., par. 149.
68 Ibid., par. 138.
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conditions or the defendant’s criminal history69. In that regard, the 
court states that:

“…the more serious the offence or the greater the risk of further offences, the 
more likely that the prosecution should continue in the public interest, even if 
victims withdraw their complaints”70.

The Court acknowledges that there is no general consensus 
among the Member States to prosecute crimes where they are reg-
ulated as ex officio prosecuted crimes and the victim does not file a 
complaint does exist71. However, it refers the remarkable amount 
of Member States such as Albania, Austria, Bosnia and Herzego-
vina, Estonia, Greece, Italy, Poland, Portugal, San Marino, Spain 
and Switzerland in which criminal proceedings despite the victim’s 
withdrawal of complaint in cases of domestic violence continue72. 

The criminal proceedings of the facts of the case of Opuz were 
carried out during the former Penal Code 765, although the judg-
ment come out in a time of the new Code 5237 in 2005. One nov-
elty of the new Code is stipulating the mitigated form of crime of 
injury which is described as injury curable by a small and quick med-
ical intervention (Art. 86/2) as an ex officio prosecuted crime, when 
the crime is committed against the spouse, descendants, ascendant 
and brothers and sisters (Art. 86/3-a). Furthermore, in this case the 
punishment shall be increased by half. As such, a woman is injured 
by her husband and even if the injury is petty, the complaint of the 
victim is not sought and the perpetrator shall be sentenced to the 
punishment half times more73. This provision was argued as uncon-
stitutional in 2005. However, in 2008, the Turkish Constitution 

69 For more details, see ibid., par. 138.
70 Ibid., par. 139.
71 Ibid., par. 138.
72 Ibid., par. 87.
73 See also Sokullu-Akıncı F., Dursun S., Viktimoloji- Mağdurbilim, op. cit., 78.
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Court rejected this argument by pointing that it is obvious to the 
Court that this provision is a part of the recent legislative attempts 
that aims to prevent domestic violence and punish effectively the 
perpetrators of domestic violence and that perpetrators may coer-
cive the women victims to withdraw their compliant in the case on 
which injury is curable by a small and quick medical intervention74. 

5. Concluding remarks

«…The state can today potentially be called to account before the ECtHR: 
was its “criminal arm” strong enough to prevent and, where necessary, punish 
infringements of the most fundamental rights occurring within its jurisdiction, 
whether they were committed by a public official or a private individual?»75.

How could a criminal arm of a state be strong enough to com-
bat domestic violence and respectively violence against women? It 
is obvious that the effectiveness of a criminal investigation plays a 
pivotal role on the matter. However, criminal procedure system 
faces challenges to deal with these type cases. As the WHO stresses 
in defining76, violence against women either at home or outdoor 
implies a public health problem rather than a single commission of 
burglary crime, crime of forgery and the like. By doing so, it neces-
sitates some special approach to be taken.

As an initial step, before creating an effective criminal inves-
tigation for women victims of violence including domestic ones, 
the study aimed to begin by pointing out challenges with ones oc-

74 Mahkemesi Karari A. (The Turkish Constitutional Court), E: 2005/151, 
K: 2008/37, Datum: 03.01.2008, available at: http://www.kararlaryeni.anaya-
sa.gov.tr/Karar/Content/f484812e-be14-4ea8-8cab-17e9692cde6c?excludeGerek-
ce=True&wordsOnly=False (accessed: 17.08.2020). See also Sokullu-Akıncı F., 
Dursun S., op. cit., 78; 79.

75 Tulkens F., op. cit., 586-587.
76 World Health Organization, op. cit., 4.
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curred within state’s responsibility, which prevent the prima ratio 
application of criminal law for these cases. As such, it emphasizes 
(1) creating a judicial system that is an independent from societies’ 
misconceptions, (2) qualifying violent acts as applicable in judici-
ary, (3) forming labor division dedicated to domestic violence in 
prosecutorial system and (4) taking into account victim’s vulner-
ability and thereby striking a balance between rights in terms of 
pursuance of complaint by victim. 
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Criminal Sanctions, Equal Protection, and 
Homobitransphobia: A Comparison between 

the Spanish and the Italian Legal Systems
Giacomo Giorgini Pignatiello

1. Homobitransphobia and recent trends in criminal law 

In recent times the overproduction of criminal sanctions has be-
come a very popular topic of discussion. The massive use of crimi-
nal law is coherent with governments’ emerging populist attitude 
towards complex social issues. Criminalization is seen as the most 
immediate and easy tool to manage problems that, on the contra-
ry, would require well-structured and expensive actions of pre-
vention1. 

Within the past thirty years, even homobitransphobia2 has been 
criminalized in almost all the Member States of the European Union3 

1 Cfr. Pratt J., Miao M., Penal Populism: The End of Reason, in The Chinese 
University of Hong Kong Faculty of Law Research Paper, 2017, 9, 13, 71-105; 
Donini M., Populismo e ragione pubblica: il post-illuminismo penale tra lex e ius, 
Modena, Mucchi, 2019; Sgubbi F., Il diritto penale totale, Bologna, il Mulino, 2019; 
Anastasia S., Anselmi M., Falcinelli D., Populismo penale: una prospettiva italiana, 
Milano, Wolters Kluwer, 2020.

2 This term is particularly used in the context of LGBTQ activism to empha-
size the heterogeneity and the extent of acts of violence and discrimination against 
LGBTQ people.

3 Among the 27 countries of the European Union the only ones without 
criminal legislation to protect SOGI minorities, besides Italy, are: Bulgaria, Latvia, 
Poland and the Czech Republic.
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and more broadly in most Western Countries4. Specific criminal 
provisions have been enacted to punish hate crimes and hate speech 
against LGBTQ5 people.

Figure 1. Map of E.U. countries that have laws against homobitransphobia6.

4 For a general overview see: Goisis L., Crimini d’odio, omotransfobia e dis-
criminazioni di genere: una proposta de lege ferenda, Audizione resa in commissione 
giustizia alla Camera dei Deputati, 18.02.2020, particularly 9-11, available at: 
https://www.camera.it/leg18/1347?shadow_organo_parlamentare=2802&id_tipo-
grafico=02. 

5 Initialism which stands for Lesbian, Gay, Trans, Queer, and Others.
6 ILGA-Europe – the European Region of the International Lesbian, Gay, 

Bisexual, Trans and Intersex Association, Maps of hate crime & hate speech legisla-
tion in the E.U., available at: https://www.rainbow-europe.org/#1/8693/0. Those in 
yellow are the countries which criminalize anti-LGBTQ hatred.
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Figure 2. Analytical table of E.U. countries providing laws  
against homobitransphobia7.

On the one hand, the consistent approval by lawmakers of crim-
inal sanctions as a tool to tackle a phenomenon rooted on strong 
cultural grounds levied several criticisms. However, punishment 
should be the last resort (principle of extrema ratio) in the context 
of a democratic state. On the other hand, criminology proved that 
SOGI8 minorities are frequent targets of vicious attacks motivated 
by hatred. Since hatred was found to be extremely harmful, criminal 
sanctions were deemed essential. Homobitransphobia, as a specific 
expression of hatred, injures not only the victim, but also the group 

7 ILGA-Europe – the European Region of the International Lesbian, 
Gay, Bisexual, Trans and Intersex Association, Analytical table of hate crime 
& hate speech legislation in the E.U., available at: https://www.rainbow-europe.
org/#1/8693/0.

8 Acronym which stands for Sexual Orientation and Gender Identity.
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to which the victim belongs, and generates a widespread sense of 
insecurity in all population, thus undermining social cohesion on 
which legal orders rely on9. Eventually, the occurrence of particu-
larly heinous acts of violence against LGBTQ people boosted in 
the Euro-Atlantic area a process of criminalization of SOGI-based 
hate crimes and hate speech10. 

There is broad agreement on the criminalization of discrimina-
tory factors, such as “race”, religion, ethnicity and nationality. Non-
theless, the punishment of hate crimes and hate speech motivated 
by victim’s sexual orientation or gender identity is debated. Since 
this choice of criminal policy brings into play the balancing of sev-
eral constitutional values deemed to be the pillars of democratic or-
ders, several objections are being raised and debate is still very heat-
ed. The recent filing at the Italian Chamber of Deputies of a draft 
bill against SOGI-based hate crimes and hate speech11 intensified 
the existing social, political, and academic conflict on this issue. 
This is why a more in-depth analysis on the controversial aspects of 

9 Cfr. Hatzenbuehler M.L., How Does Sexual Minority Stigma “Get Under the 
Skin”? A Psychological Mediation Framework, in Psychol. Bull., 2009, 135, 5, 707-730; 
Dragowski E.A. et al., Sexual Orientation Victimization and Posttraumatic Stress 
Symptoms Among Lesbian, Gay, and Bisexual Youth, in J. Gay Lesb. Soc. Serv., 2011, 
23, 2, 226-249; Graglia M., Omofobia: strumenti di analisi e di intervento, Roma, 
Carocci Faber, 2012; Lingiardi V. et al., Homonegativity in Italy: Cultural Issues, 
Personality, Characteristics, and Demographic Correlates with Negative Attitudes 
Toward Lesbians and Gay Men, in Sex. Res. Soc. Pol., 2016, 13, 95-108.

10 Emblematic in this sense was the genesis of the Matthew Shepard Act (2009 
Matthew Shepard and James Byrd, Jr., Hate Crimes Prevention Act, 18 U.S.C. 
§ 249), a law adopted during the Obama presidency that extends the 1969 United 
States federal hate-crime law (18 U.S.C. § 245) to crimes motivated by the victim’s 
gender, sexual orientation, gender identity or disability, perceived or real. The boost 
to pass this law came from the brutal murder of young student Matthew Shepard. 
Robbed and tortured by two young people because he was gay (as confessed by mur-
ders), Matthew died after five days of agony due to the severity of his injuries, leaving 
the whole of America shocked. 

11 A.C. 23.03.2018 n. 107. 
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a law against homobitransphobia seems appropriate. In a compar-
ative perspective, Italy and Spain, despite having cultural and legal 
similar traditions, took diametrically opposed policies in the fight 
against SOGI-based hate crimes and hate speech. This makes the 
two of them interesting cases worthy of closer attention. A focus 
on international and supranational legal systems is required too, 
since they are notoriously increasing their role in the promotion of 
domestic legislative reforms. 

2. Hate crimes and hate speech: two recent and controversial  
 legal concepts

Hate crime, hate violence, bias/prejudice-motivated crime, and 
ethnoviolence are just some of the many terms adopted by aca-
demics to indicate a concept that is still greatly discussed today. A 
wide variety of opinions exist in the literature; as it was provoc-
atively claimed: «The one thing that can be said with certainty 
about hate crimes is that there is very little that can be said with 
certainty»12. Despite the fact that in reality manifestations of ha-
tred are often immediately perceptible in all their brutal violence, 
it is nevertheless difficult to conceptualize such a complex phe-
nomenon. 

According to one very interesting theory, the essence of hate 
crimes lies in their functionality to guarantee the maintenance of 
the hegemonic status of dominant groups within a given society. 
As it was pointed out: «Hate crime […] is a mechanism of pow-
er and oppression, intended to reaffirm the precarious hierarchies 
that characterise a given social order. It attempts to re-create simul-
taneously the threatened (real or imagined) hegemony of the per-

12 Gerstenfeld P.B., Hate Crimes: Causes, Controls, and Controversies, Thousand 
Oaks, Sage, 2018, 3.
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petrator’s group and the “appropriate” subordinate identity of the 
victim’s group»13.

Others ascribe hate crimes to the existence of a specific polit-
ical culture that legitimizes violence against minorities in order 
to preserve historically acquired rights and privileges14. A further 
opinion has highlighted the remarkable difference in power be-
tween the perpetrator – who belongs to a group in a position of 
supremacy – and the victim, who is a member of a disadvantaged 
social class15. Others prefer the expressions “bias” or “prejudice” 
rather than “hate”, stressing that the victim is chosen «not for 
who it is but for what it is»16. In other words, the victim is at-
tacked because he or she belongs to a specific minority. Others 
again believe that hate crimes should be identified in those acts of 
violence, intimidation and hostility directed towards people be-
cause of their identity or perceived diversity17. Still others think 
that, regardless of the relationship of power between groups, hate 
crimes occur when they are committed with prejudice18 or when 
they are even partially put in place because the victim belongs to 
a particular social group19. 

If there is disagreement among theories that try to explain why 
hate crimes occur, there is consensus in the literature on the con-

13 Perry B., In the Name of Hate: Understanding Hate Crimes, London, 
Taylor&Francis, 2002, 10. 

14 Sheffield C., Hate Violence in the U.S., in Race, Class and Gender in the United 
States, ed. Rothenberg P.S., New York, St. Martin’s Press, 1995, 432-441.

15 Turpin-Petrosino C., Understanding Hate Crimes: Acts, Motives, Offenders, 
Victims, and Justice, New York, Routledge, 2015. 

16 Lawrence F.M., Punishing Hate: Bias Crimes under American Law, Cambridge 
(Massachusetts), Harvard University Press, 2009.

17 Chakraborti N., Garland J., Hate Crime Impact, Causes and Responses, Los 
Angeles, Sage, 2015. 

18 Jacobs J., Potter K., Hate Crimes: Criminal Law and Identity Politics. Studies 
in Crime and Public Policy, New York, Oxford University Press, 1998.

19 Gerstenfeld P.B., op. cit.
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stituent elements that hate crimes must have in order to be con-
sidered as such from a legal point of view. As summarized by the 
Organization for Security and Co-operation in Europe (OSCE)20, 
they are: 

1. The act committed constitutes an offence under ordinary 
criminal law. 

2. The criminal act is committed with a particular motive, 
referred to as “bias”. This means that the perpetrator cho-
ses intentionally the target of the crime because of some 
protected characteristic. A protected characteristic is an 
element that qualifies and shapes designation of a specific 
group, such as “race”, language, religion, ethnicity, nation-
ality, or any other similar common factor. 

Historically, according to some scholars, the first attempt of 
a legislator to repress hatred against minorities dates back to the 
Reconstruction Era in the United States. After the abolition of 
slavery (1865), retaliatory lynchings by Ku Klux Klan white su-
premacists broke out against the African American community 
and central government had to issue several provisions to neu-
tralize those acts of brutal violence21. However, it was only in the 
1960s and 1970s – especially thanks to civil rights movements 
– that initially European countries and then the United States 
began to adopt laws against hate crimes22. The term “hate crime” 
as we understand it today emerged as a well-defined concept only 

20 Prosecuting Hate Crimes: A Practical Guide, Organization for Security and 
Co-operation in Europe, Office for Democratic Institutions and Human Rights 
(ODIHR), 29.09.2014. 

21 Pezzella F.S., Hate Crime Statutes: a Public Policy and Law Enforcement 
Dilemma, New York, Cham Springer International Publishing, 2017. 

22 Fottrell D., Bowring B., Minority and Group Rights in the New Millennium, 
Leiden-The Hague, Martinus Nijhoff, 1999; Bleich E., From Race to Hate: A 
Historical Perspective, in Hate, Politics, Law: Critical Perspectives on Combating Hate, 
eds. Brudholm T., Johansen B.S., Oxford, Oxford University Press, 2018, 15-33.
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in the 1980s and 1990s. The first time it appeared in a legislative 
act was in 1990 in the United States in the Hate Crime Statistics 
Act (HCSA)23. 

Understanding the disruptive effects on the social fabric and the 
denial of human dignity caused by such conduct, lawmakers’ atten-
tion to hatred progressively extended from “racial” to religious and 
linguistic versions and more recently to SOGI minorities, too.  

Today the debate focuses on whether hate crimes should be 
punished more severely, thus recognizing their distinctiveness in 
comparison with common crimes. 

It has been noted that through their attacks, hate offenders seek 
to communicate the supremacy of their social class. On the one 
hand, such acts create a climate of widespread terror in society, dis-
turbing orderly social coexistence. On the other hand, they afflict 
an entire community: that of the minority affected. The strength of 
these crimes lies in their ability to evoke almost instinctively in the 
minds of victims an image of centuries of persecution and atrocities 
suffered by their group. Victims thus fear that danger is imminent 
and current24. As it was pointed out: «The relevant kind of hatred 
consists in an attitude that denies the other’s equal standing as a fel-
low citizen and as a member of the same political community […]. 

23 Hate Crime Statistics Act, 28 U.S.C. § 534 (HCSA).
24 Boeckmann R.J., Turpin-Petrosino C., Understanding the Harm of Hate 

Crime, in J. Soc. Issues, 2002, 58, 2, 207-225; Herek G.M., Cogan J.C., Gillis J.R., 
Victim Experiences in Hate Crimes Based on Sexual Orientation, in J. Soc. Issues, 
2002, 58, 2, 319-339; Lim H.A., Beyond the Immediate Victim: Understanding 
Hate Crimes as Message Crimes, in Hate Crimes: The Consequences of Hate Crime, 
ed. Iganski P., Westport, Praeger, 2009, 107-222; Perry B., Alvi S., “We are all 
vulnerable”: The in terrorem Effects of Hate Crimes, in Int. Rev. Vict., 2012, 18, 1, 
57-71; Patterson J. et al., The Sussex Hate Crime Project. Final Report, January 2018, 
available at: http://sro.sussex.ac.uk/id/eprint/73458/1/__smbhome.uscs.susx.ac.uk_
lsu53_Documents_My%20Documents_Leverhulme%20Project_Sussex%20Hate%20
Crime%20Project%20Report.pdf. 
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In this context hate involves a radical kind of alienation or exclu-
sion […]. To hate is to exclude from fellowship and recognition»25. 

On this basis, the majority opinion26 considers justified and 
even due the adoption of more afflictive – but always propor-
tioned – sanctions against hate crimes. By contrast, only a minority 
opinion27 believes that the a more severe punishment of hate crimes 
would help foment hatred between classes and that laws against 
them would constitute reverse discrimination. It has been argued 
that hate crime laws would represent a sort of  “institutional venge-
ance”28 through which minorities would want to impose their “di-
versity” on the whole community. 

These assertions conflict with the basic achievements of contem-
porary constitutionalism. According to the principle of reasonable-
ness, equal situations shall be treated equally, and different situations 
shall be treated differently29. It is a well-established principle in consti-

25 Duff R.A., Marshall S.E., Criminalizing Hate?, in Hate, Politics, Law. Critical 
Perspectives on Combating Hate, op. cit., 120.

26 Cfr. Sheffield C., op. cit; Perry B., op. cit.; Lawrence F.M., op. cit.; Turpin-
Petrosino C., op. cit.; Chakraborti N., Garland J., op. cit.; Pezzella F.S., op. cit.; 
Gerstenfeld P.B., op. cit.; Duff R.A., Marshall S.E., ibid.

27 Jenness V., Grattet R., The Criminalization of Hate, in Sociol. Perspect., 
1996, 39, 1, 129-154; Jacobs J.B., Potter K., op. cit.; Lynch T., On the Hate Crimes 
Prevention Act of 1999. Testimony before the Committee on the Judiciary, United 
States Senate, 01.05.1999; Hurd H.M., Why Liberals Should Hate “Hate Crime 
Legislation”, in Law Phil., 2001, 20, 215-232; Hurd H., Moore M.S., Punishing Hate 
and Prejudice, in Stan. L. Rev., 2004, 56, 1081-1146.

28 Moran L.J., Skeggs B., Sexuality and the Politics of Violence and Safety, 
London-New York, Routledge, 2004, 28-43.

29 Cfr. Cerri A., Ragionevolezza delle leggi, in Enc. giur., Roma, Istituto della 
enciclopedia italiana, 1991, vol. 25, 1-23; Paladin L., Ragionevolezza (principio 
di), in Enc. dir., Milano, Giuffrè, 1997, vol. I, 899-911; Scaccia G., Gli strumenti 
della ragionevolezza nel giudizio costituzionale, Milano, Giuffrè, 2000; D’Andrea L., 
Contributo ad uno studio sul principio di ragionevolezza nell’ordinamento costituzio-
nale, Milano, Giuffrè, 2000; Morrone A., Il custode della ragionevolezza, Milano, 
Giuffrè, 2001; Modugno F., La ragionevolezza nella giustizia costituzionale, Napoli, 

Que
sto

 E
-b

oo
k a

pp
ar

tie
ne

 a 
ELE

TTRA.S
TRADELL

A G
MAIL.

COM 20
12

30
11

-1
21

4-
02

48
-2

39
3-

qp
rfb

ka
by

5o
f



Giacomo Giorgini Pignatiello

250

tutional democracies that a merely formalistic approach to public pol-
icies ends up increasing inequalities and discrimination. It has been 
widely proved that hate crimes are more dangerous and detrimental 
than ordinary crimes. They can undermine the foundations of a dem-
ocratic society by offending the principle of equal dignity of all hu-
man beings. Therefore, it is reasonable to punish them more severely.

Some academics have proposed the use of restorative justice sys-
tems30. However, in order to achieve conciliation between the par-
ties or to mitigate the damage created, full recognition of the equal 
dignity of the people involved is required. The radical prejudice ex-
perienced by those who put in place concrete acts of hatred makes 
it difficult to establish an equal relationship between the perpetra-
tor and the victim, potentially risking secondary victimization.

The criminalization of hate speech seems to be even more 
controversial. Hate speech is included within hate crimes in a re-
lationship of species to gender. Hate speech is often said to be 
strictly connected and necessarily preparatory to hate crimes, be-
cause it consolidates stereotypes connected to social categoriza-
tions, participates in the construction and feeding of prejudices 
and significantly influences the social perception of a particular 
group31. The Council of Europe defined hate speech as: «All 
forms of expression which spread, incite, promote or justify ra-
cial hatred, xenophobia, anti-Semitism or other forms of hatred 

Editoriale scientifica, 2007; Cheli E., Stato costituzionale e ragionevolezza, Napoli, 
Editoriale scientifica, 2011; Pennicino S., Contributo allo studio della ragionevolezza 
del diritto comparato, Santarcangelo di Romagna, Maggioli, 2012. 

30 Cfr. Coates R.B., Umbreit M.S., Vos B., Responding to Hate Crimes through 
Restorative Justice Dialogue, in Contemp. Justice Rev., 2006, 9, 1, 7-21; Gavrielides T., 
Contextualizing Restorative Justice for Hate Crime, in J. Interpers. Violence, 2012, 27, 
18, 3624-3643; Walters M.A., Hate Crime and Restorative Justice: Exploring Causes, 
Repairing Harms, Oxford, Oxford University Press, 2014. 

31 Pugiotto A., Le parole sono pietre? I discorsi di odio e la libertà di espressione nel 
diritto costituzionale, in www.dirittopenalecontemporaneo.it, 15.07.2013, 4.
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based on intolerance»32. As regards the use of criminal law, on 
the one hand, stand those who support the incompressibility of 
freedom of expression, a pillar of a free and democratic society33; 
on the other hand, there are those who stress the limits of even 
freedom of expression34. They maintain that freedom of expres-
sion is a fundamental but not absolute principle and argue that it 
can be balanced with other constitutionally relevant values and, 
in some cases, it can lose out as a result. 

3. Tackling anti-LGBTQ hatred in the European context

In Europe several actors played over time a crucial role in the fight 
against violence and discrimination perpetrated towards LGBTQ 
people. Today this synergy of forces has become so disruptive that 
it was even theorized the existence of an international obligation to 
criminalize SOGI-motivated hate crimes and hate speech35. 

32 Recommendation N. R (97) 20 of the Committee of Ministers to member 
states on “hate speech” adopted on 30 October 1997.

33 Weinstein J., Hate Speech, Pornography, and the Radical Attack on Free Speech 
Doctrine, Boulder, Westview Press, 1999; Brettschneider C., When the State Speaks, 
What Should it Say? How Democracies Can Protect Expression and Promote Equality, 
Princeton, Princeton University Press, 2012; Baker C.E., Hate Speech, in The Content 
and Context of Hate Speech: Rethinking Regulation and Responses, eds. Herz M., Molnar 
P., New York, Cambridge University Press, 2012, 57-80; Greene J., Hate Speech and 
the Demos, in The Content and Context of Hate Speech: Rethinking Regulation and 
Responses, cit., 92-115; Dworking R., Reply to Jeremy Waldron, in The Content and 
Context of Hate Speech: Rethinking Regulation and Responses, cit., 341-44; Heinze E., 
Hate Speech and Democratic Citizenship, Oxford, Oxford University Press, 2016. 

34 Nussbaum M.C., Hiding from Humanity. Disgust, Shame, and the Law, 
Princeton, Princeton University Press, 2004, particularly 287-296; Winlker M., Strazio 
G., L’abominevole diritto. Gay e lesbiche, giudici e legislatori, Milano, Il Saggiatore, 
2011; Waldron J., The Harm in Hate Speech, Cambridge, Harvard University Press, 
2012; Brown A., Hate Speech Law. A Philosophical Examination, New York-London, 
Routledge, 2015; Duff R.A., Marshall S.E., op. cit.; Goisis L., op. cit.

35 Goisis L., ibid., 501.
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Starting from the European Union, a double-track strategy has 
been adopted. 

On the one hand, sexual orientation is expressly provided in E.U. 
primary law in anti-discriminatory perspective (see art. 1036 and 19 
par. 137 of the Treaty on the Functioning of the European Union, and 
art. 21 par. 138 of the Charter of Fundamental Rights of the Europe-
an Union). This is an incredible innovation, particularly in com-
parison with other relevant international treaties39, which do not 
explicitly include sexual orientation among discriminatory factors. 
As a matter of fact, given the authoritativeness of the sources of law 
where it (sexual orientation as a discriminatory factor) is provided, 
the impact of these norms inevitably deeply conditions the whole 
European Union system and consequently that of Member States. 

On the other hand, except for Directive 2012/29/EU, which 
additionally applies to LGBTQ victims, the E.U. has generally 
relied on soft law mechanisms, deeming them more effective in 
achieving its goals while also leaving a margin of appreciation to 

36 Art. 10 TFEU states that: «In defining and implementing its policies and ac-
tivities, the Union shall aim to combat discrimination based on sex, racial or ethnic 
origin, religion or belief, disability, age or sexual orientation». 

37 Art. 19 par. 1 TFEU states that: «Without prejudice to the other provisions 
of the Treaties and within the limits of the powers conferred by them upon the 
Union, the Council, acting unanimously in accordance with a special legislative 
procedure and after obtaining the consent of the European Parliament, may take 
appropriate action to combat discrimination based on sex, racial or ethnic origin, 
religion or belief, disability, age or sexual orientation»

38 Art. 21 par. 1 CFREU states that: «Any discrimination based on any ground 
such as sex, race, colour, ethnic or social origin, genetic features, language, religion or 
belief, political or any other opinion, membership of a national minority, property, 
birth, disability, age or sexual orientation shall be prohibited».

39 There is no reference to gender identity and sexual orientation in: the 
Universal Declaration of Human Rights, the European Convention for the Protection 
of Human Rights and Fundamental Freedoms; the International Covenant on Civil 
and Political Rights, and the International Covenant on Economic, Social and 
Cultural Rights.
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member states. All major E.U. bodies have long been committed 
to countering homobitransphobia. The European Commission, 
the Council of the E.U. and the European Parliament have issued 
several guidelines, lists of actions, programmes and resolutions 
to cope with SOGI-based violence and discrimination40. Two 
resolutions adopted by the European Parliament, one in 200641 
and one in 201242, are regularly quoted for their political impor-
tance. They openly condemn SOGI-based hate crimes and hate 
speech and provide a shared definition of homophobia, equating 
it with racism, xenophobia, antisemitism and sexism43. Member 
states have also been exhorted to adopt effective, proportionate 
and dissuasive legislation, including criminal sanctions where 
necessary. Moreover, in 2007, the European Union Agency for 
Fundamental Rights, an «independent centre of reference and 
excellence for promoting and protecting human rights in the 
E.U.»44, was established. Its main scope is to provide European 
institutions fundamental support in terms of research and pro-
motion of activities aimed, among other things, at combatting 
homobitransphobia. 

40 Most recently see the European Parliament resolution on the rights of inter-
sex people, 14.02.2019 (2018/2878(RSP)) and the European Parliament resolution 
on public discrimination and hate speech against LGBTI people, including LGBTI 
free zones, 18.12.2019 (2019/2933(RSP)). More in general cfr. https://lgbti-ep.eu/
the-eu-and-lgbti-rights/. 

41 European Parliament resolution on homophobia in Europe, 18.01.2006, 
OJEU C 287 E/179-181.

42 European Parliament resolution of 24.05.2012 on the fight against homo-
phobia in Europe (2012/2657(RSP)).

43 Homophobia was defined as: «An irrational fear of and aversion to homo-
sexuality and to lesbian, gay, bisexual and transgender (LGBT) people based on 
prejudice and similar to racism, xenophobia, anti-semitism and sexism». European 
Parliament resolution on homophobia in Europe, 18.01.2006, cit., lett. A.

44 Official website: https://fra.europa.eu/en/about-fra. 
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The role of the OSCE, through its Office for Democratic In-
stitutions and Human Rights, is very important, too. So far, it has 
long stood up against SOGI-based hate crimes and hate speech. 
Every year, it publishes an essential report on hate crimes, which 
collects data on homobitransphobia from all member states. This 
newly established institutional sensitivity renders possible an anal-
ysis of the trend of these phenomena both in an overall and a com-
pared perspective over the entire Euro-Atlantic territory45. 

To date, the most resolute action in the fight against homo-
bitransphobia at the international level has undoubtedly been 
taken by the Council of Europe46, particularly through the action 
of the European Court of Human Rights (ECtHR). The latter 
has been called upon to interpret the provisions of the Europe-
an Convention on Human Rights (ECHR). The Court has taken 
strong positions in relation to contracting states’ obligations to 
protect SOGI minorities. Although not expressly provided in the 
Convention, the Court has long held that gender identity and 
sexual orientation must be included among the discriminatory 
factors referred to in art. 14 ECHR47. It has also openly addressed 

45 Official website: https://hatecrime.osce.org. 
46 See for example: Recommendation CM/Rec(2010)5 of the Committee 

of Ministers to member states on measures to combat discrimination on grounds 
of sexual orientation or gender identity, 31.03.2010; Resolution 1728 (2010) of 
the Council of Europe Parliamentary Assembly – Discrimination on the basis 
of sexual orientation and gender identity, 29.04.2010; Resolution 2048 (2015) 
of the Council of Europe Parliamentary Assembly – Discrimination against 
Transgender People in Europe, 22.04.2015. Remarkable is also the role played 
by the European Commission against Racism and Intolerance (ECRI), which 
monitors Council of Europe’s member states compliance to LGBTQ people’s 
fundamental rights.

47 Art. 14 ECHR, titled “Prohibition of discrimination”, provides that: «The 
enjoyment of the rights and freedoms set forth in this Convention shall be secured 
without discrimination on any ground such as sex, race, colour, language, religion, 
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the issue of the criminalization of hate speech directed against 
LGBTQ people. 

Since the Vejdeland and Others v. Sweeden case48, whose princi-
ple was also recently confirmed in the Lilliendahl v. Iceland judge-
ment49, the Court clarified that in a democratic society, freedom 
of expression is not an absolute and incompressible right. When a 
“pressing social need” is involved, consisting of the reputation and 
rights of a specific social group and characterized for example by 
sexual orientation, national authorities have the power to “inter-
fere” in a proportionate way with freedom of expression. In fact, 
when exercised irresponsibly, freedom of expression can result in 
an abuse of rights and consequently fall beyond the scope of pro-
tection provided by art. 10 ECHR50. In the words of the Court: 

political or other opinion, national or social origin, association with a national mi-
nority, property, birth or other status».

48 ECtHR, Vejdeland and Others v. Sweden, 1813/07, 09.02.2012. For a 
comment Cfr. Danisi C., La decisione Vejdeland e Altri C. Svezia: Hate Speech, 
Orientamento Sessuale e CEDU, in Quad. cost., 2012, 2, 450-452; Goisis L., Libertà 
d’espressione e odio omofobico. La corte europea dei diritti dell’uomo equipara la dis-
criminazione in base all’orientamento sessuale alla discriminazione razziale, in Riv. 
dir. proc. pen., 2013, 1, 418-441.

49 ECtHR, Lilliendahl v. Iceland, 29297/18, 12.05.2020.
50 Art. 10 ECHR, titled “Freedom of expression”, states that: «1. Everyone 

has the right to freedom of expression. This right shall include freedom to hold 
opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent 
States from requiring the licensing of broadcasting, television or cinema enter-
prises. 2. The exercise of these freedoms, since it carries with it duties and respon-
sibilities, may be subject to such formalities, conditions, restrictions or penalties 
as are prescribed by law and are necessary in a democratic society, in the interests 
of national security, territorial integrity or public safety, for the prevention of 
disorder or crime, for the protection of health or morals, for the protection of 
the reputation or rights of others, for preventing the disclosure of information 
received in confidence, or for maintaining the authority and impartiality of the 
judiciary».

Q
uesto E

-book appartiene a E
LE

TTR
A

.S
TR

A
D

E
LLA

 G
M

A
IL.C

O
M

 20123011-1214-0248-2393-qprfbkaby5of



Giacomo Giorgini Pignatiello

256

Attacks on persons committed by insulting, holding up to ridicule or slandering 
specific groups of the population can be sufficient for the authorities to favour 
combating racist speech in the face of freedom of expression exercised in an ir-
responsible manner […] In this regard, the Court stresses that discrimination 
based on sexual orientation is as serious as discrimination based on “race, origin 
or colour”51. 

In its subsequent judgments Identoba et alii v. Georgia52 and 
M.C. and A.C. v. Romania53, the Court took a further step for-
ward by classifying SOGI-based hate crimes as inhuman and de-
grading treatments that violate human dignity (art. 3 ECHR). 
In these rulings, the Court, going beyond the protection of the 
private dimension of the individual (art. 8 ECHR), also recog-
nized the obligation for contracting states to protect LGBTQ 
victims (art. 1 ECHR), thus underlying hate crimes’ relevance 
under public law. Eventually, in Beizaras and Levickas v. Lithua-
nia, the Court recognized in a case of online hate speech against 
a gay couple that: 

Effective deterrence against grave acts where essential aspects of private life are 
at stake, requires efficient criminal-law provisions […] where acts that constitute 
serious offences are directed against a person’s physical or mental integrity, only 
efficient criminal-law mechanisms can ensure adequate protection and serve as a 
deterrent factor […] The Court has likewise accepted that criminal-law measures 
were required with respect to direct verbal assaults and physical threats motivat-
ed by discriminatory attitudes54.

51 ECtHR, Vejdeland and Others v. Sweden, cit., par. 55. 
52 ECtHR, Identoba and Others v. Georgia, 73235/12, 12.05.2015. See: Dunne 

P., Enhancing Sexual Orientation and Gender-Identity Protections in Strasbourg, in 
Camb. Law J., 2016, 75, 1, 4-8.

53 ECtHR, M.C. and A.C. v. Romania, 12060/12, 12.04.2016. See: Fatta C., 
Omofobia - «Hate crimes all’esame della Corte di Strasburgo: l’obbligo degli Stati 
di proteggere i membri della comunità LGBTI», in Nuova Giur. Civ., 2016, 10, 
1329-1336.

54 ECtHR, Beizaras and Levickas v. Lithuania, 41288/15, 14.05.2020, 
parr. 110-111.
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The opinion that there would be an obligation deriving from 
the international legal order to criminalize SOGI-motivated hate 
crimes and hate speech cannot be shared. Criminal policy choices 
remain an absolute and incoercible prerogative of national parlia-
ments. The worldwide growing awareness of the reprehensibility 
of hate crimes and hate speech we are witnessing should stimulate 
national Parliaments to reflect in greater depth on the political op-
portunity of a reinforced criminal approach to these phenomena. 
Is there an obligation deriving from the international legal order 
to criminalize SOGI-motivated hate crimes and hate speech? This 
position cannot be shared since criminal policy choices to remain 
an absolute and incoercible prerogative of national parliaments. 
Arguably, we should wonder to what extent the worldwide grow-
ing awareness of the reprehensibility of hate crimes and hate speech 
should stimulate national Parliaments to reflect in greater depth on 
the political opportunity of a reinforced criminal approach to these 
phenomena.

4. The Spanish legal order and its commitment to banish  
 SOGI-based hate crimes and hate speech

Today, Spain is one of the legal systems that stands out in the Euro-
pean context for having enacted one of the most technically com-
plete and refined legislations to tackle hate crimes and hate speech 
motivated by homobitransphobia. As a matter of fact, the Ilga-Eu-
rope Rainbow Map and Index 2020 places it at the 6th position 
(on 49) in the European Countries ranking on LGBTQ people’s 
equality and respect of human rights. 
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Figure 3. Details of Spain’s ranking55

The cutting-edge Spanish legal framework currently in force for 
the protection of LGBTQ minorities was by no means an automat-
ic and instant consequence of the transition from Francoist dicta-
torship to the newly established democratic constitutional order. 
On the contrary, it represented a gradual victory, as the result of 
social conflicts and claims that only began to impact the Spanish 
society from the 1990s onwards. 

After the Constitution being adopted in 1978, the Spanish peo-
ple solemnly proclaimed the centrality of human dignity and the 
formal and substantial equality of all citizens56. In 1979 the express 

55 Ilga-Europe Rainbow Map and Index 2020, Spain, available at: https://www.
rainbow-europe.org/#8661/0/0. In the second chart, among different factors which 
overall score is calculated on for each country: red stands for equality & non-dis-
crimination, orange is family, yellow represents hate crimes & hate speech, green is 
legal gender recognition & bodily integrity, light blue stands for civil society space, 
and finally purple represents asylum. 

56 In the endless literature on this topic Cfr. Rey Martinez F., Homosexualidad 
y Constitución, in REDC, 2005, 73, 111-156; Fernández Segado F., La dignità del-
la persona come valore supremo dell’ordinamento giuridico spagnolo e come fonte di 
tutti i diritti, in www.forumcostituzionale.it, 28.05.2010, online; Balaguer Callejón 
M.L., Igualdad y constitución española, Madrid, Tecnos, 2010; Zoco Zabala C., 
Dignidad e igual dignidad en la Constitución española, in Dignidad humana y 
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incrimination of homosexual acts was expunged from the Ley de 
Peligrosidad y Rehabilitación Social, which was used during the 
Francoist period to persecute transsexuals as well57. In 1983, sex re-
assignment operations were decriminalized. Previously, even with 
the free and express consent of the patient, they were punished as 
personal injury. Nonetheless, during the 1980s, the Spanish Su-
preme Court continued to censor lesbian and homosexual love by 
classifying it as public scandal, a criminal offence punished by art. 
431 of the (old) criminal code.

However, the obsolete Francoist criminal law, adopted by the 
courts in Spain, was soon destined to be repealed. This was due 
to the ferment triggered in Spanish society, finally free from the 
chains of dictatorship, together with the action of LGBTQ groups 
and the emergence of an international legal framework that pro-
gressively recognized the fundamental rights of sexual minorities 
and stigmatized homobitransphobic hatred. In 199558, with the 
approval of the new criminal code, also known as “El Código de la 
democracia”59, the Spanish legal order marked the transition from 

derecho fundamental, ed. Chueca Rodriguez R.L.,, Madrid, Centro de estudios po-
liticos y constitucionales, 2015, 395-413; Rey Martinez F., Igualdad y prohibición de 
Discriminación: de 1978 a 2018, in RDP, 2017, 100, 125-171; Jiménez Campo J., 
Artículo 10.1, in Comentarios a la Constitución Española, eds. Rodiriguez Pinero y 
Bravo Ferrer M., Casas Baamonde M.E., Madrid, Boletin Oficial del Estado, BOE: 
Tribunal Constitucional (Espana): Wolters Kluwer: Ministerio de Justicia, 2018, 
Tomo 1, 213-229; Rodríguez-Piñero y Bravo Ferrer M., Fernández López M.F., 
Articulo 14: La igualdad ante la ley y en la aplicación de la ley, in Comentarios a la 
Constitución Española, cit., 334-352; Fernández López M.F., La prohibición de dis-
criminación, in Comentarios a la Constitución Española, cit., 353-371; Oehling A., 
Human Dignity in Spain, in Handbook of Human Dignity in Europe, eds. Becchi P., 
Mathis K., Switzerland, Springer Nature, 2019, 851-868. 

57 L. 26.12.1978, n. 77.
58 L.O. 23.11.1995, n. 10.
59 Alventosa del Rìo J., Discriminación por orientación sexual e idendidad de 

género en el derecho español, Madrid, Ministerio de Trabajo y Asuntos Sociales, 2008. 
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a system of institutionalized oppression to the effective protection 
of LGBTQ minorities. It was thus emancipated from the religious, 
chauvinist and conservative structure on which the Francoist order 
was previously based60. It was noted in this regard: «We can say 
that there was a reversal in the criminal treatment of the feeling of 
hatred: from the norms that justified the punishment of the “dif-
ferent” – foreigners, gypsies, Jews, homosexuals, etc. – to the crimi-
nalization of hate crimes as a stronghold of diversity»61.

On this occasion, the term “sexual orientation” entered for the 
first time into Spanish criminal lawmakers’ vocabulary. Homopho-
bia was combatted via multiple techniques of incrimination (mix 
of an aggravating circumstance and different criminal offences). In 
2010, gender identity was introduced alongside sexual orientation. 
In 2015, in line with the developments occurring in internation-
al law and particularly in the case-law of the ECtHR, the Spanish 
Parliament strengthened anti-discrimination criminal policies and 
designed the regulatory framework currently in force62. The crimi-
nalization of hate speech was the most innovative and at the same 
time controversial part of the reform. In fact, lawmakers adopted a 
very advanced protection by additionally punishing the most insid-
ious and indirect manifestations of hate speech. 

Today, the Spanish Criminal Code provides several norms sit-
uated in Chapter IV, dedicated to crimes committed in occasion 
of the exercise of fundamental rights and public freedoms protect-
ed by the Constitution, which punish hate crimes and hate speech 

60 Cfr. Quintero Olivares G., Introduzione, in Il codice penale spagnolo, Padova, 
Cedam, 1997; Papa M., Palazzo F., Lezioni di diritto penale comparato, Torino, 
Giappichelli, 2013, 161-207.

61 Cámara Arroyo S., El concepto de delitos de odio y su comisión a través del 
discurso. Especial referencia al conflicto con la libertad de expresión, in ADPCP, 2017, 
LXX, 144-145.

62 L.O. 30.03.2015, n. 1.
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when committed due to the victim’s sexual orientation or gender 
identity63. In addition, a common aggravating circumstance is pro-

63 Art. 510, paragraph 1, letter a) punishes with imprisonment from one to four 
years and a fine from six to twelve months those who publicly encourage, promote 
or incite either directly or indirectly hatred, hostility, discrimination or violence 
against a group, part of it or a specific person because of, among other factors, sexual 
orientation or gender identity. Letter (b) provides that the same punishment shall 
be imposed on those who produce, process, possess in order to distribute, facilitate 
access to third parties, divulge, spread or sell written or any other kind of material 
or support that, due to its content, is likely to promote, propagate or incite either 
directly or indirectly hatred, hostility, discrimination or violence against a group, 
part of a group or person because of, inter alia, sexual orientation or gender identity. 
Letter c) regulates the so-called “crime of denial”. Paragraph 2 of art. 510 provides 
for mitigated circumstances when the dignity of the person is violated, through hu-
miliation, contempt, discredit (letter a) and when such crimes are glorified or pub-
licly justified (letter b). The penalty returns to the full one provided in paragraph 
1 when the conducts referred to in paragraph 2 promote or encourage a climate 
of violence, hostility, hatred or discrimination against groups. Paragraphs 3 and 4 
of art. 510 provide an increased penalty by half when the conduct is put in place 
through means of social communication, the Internet or the use of information tech-
nology (tools capable of reaching a large number of people) as well as when the cir-
cumstances under which it is carried out disturb the public peace or create a serious 
feeling of insecurity or fear among members of the group. Particularly remarkable is 
the provision of an optional special disqualification from exercising a profession or 
employment related to education, in the fields of teaching, sport and leisure, for a 
period of between three and five years, possibly exceeding the duration of the prison 
sentence. 

Art. 510-bis extends the aforementioned criminal provisions to legal persons by 
providing a fine for between two and five years. 

Further provisions are established in art. 511, which punishes discrimination 
committed by someone who is in charge of a public service or a public officer (pen-
alty increased by half ) in the exercise of his/her duties, which results in temporary 
disqualification from public employment, in addition to imprisonment and a fine. 
Art. 512 punishes discrimination committed by private individuals in the exercise 
of their professional or managerial activities, which is followed by disqualification 
from exercising that activity. For both offences (art. 511 and 512), offenders can be 
temporarily banned from exercising an educational profession in the fields of teach-
ing, sport and leisure. Art. 515 para. 4 considers illegal associations that promote, 
propagate or instigate either directly or indirectly hatred, hostility, discrimination or 
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vided, whose considerable importance owes to its wide range of ap-
plication. It comes into force when a crime is motivated by discrim-
inatory factors, including sexual orientation and gender identity64.

On the legitimacy of a possible criminal treatment of indirect 
hate speech, the Spanish Constitutional Court has revealed a rather 
uneven orientation over time65. In some judgments issued in 199166 
and 199567, the Constitutional Court seemed to recognize the le-
gitimacy of hate speech criminalization, even in its indirect forms, 
since these can create a “fertile ground” that will eventually lead 
to offences that criminal law will no longer be able to prevent68. 
Therefore, the use of criminal sanction is legitimate when indirect 
hate speech is given in a context and in a manner that incites oth-
ers to carry out violent or discriminatory concrete acts (so called 
“speech-act”).

violence against people, groups or associations on the basis, among other factors, of 
sexual orientation and gender identity. 

Further criminal offences are provided in art. 314 of the criminal code to protect 
workers in the public or private sector from serious discrimination suffered in the 
workplace and in art. 170 of the criminal code, which punishes both a threat aimed 
at intimidating (among other things) any group of people and those who publicly 
ask terrorist organizations or groups to commit acts of violence.

64 Art. 22 par. 4, Spanish criminal code.
65 Cfr. Iacometti M., Il Tribunale costituzionale spagnolo verso l’ipertrofia del 

concetto di “discurso del odio” e la eccessiva compressione della libertà di espressione?, 
in Rivista AIC, 2017, 1, online; Fronza E., Memory and Punishment. Historical 
Denialism, Free Speech and the Limits of Criminal Law, Berlin, Springer, 2018; 
Spigno I., Discorsi d’odio. Modelli costituzionali a confronto, Milano, Giuffrè, 2018. 

66 STC judgment 11.11.1991, n. 214.
67 STC judgment 11.12.1995, n. 176.
68 Cfr. Aguilar M.A., La reforma del artículo 510 del Código Penal, in La Ley 

Penal: Revista de Derecho Penal, Procesal y Penitenciario, 2011, 86, 53-60; Güerri 
Ferrández C., La especialización de la fiscalía en materia de delitos de odio y discrimi-
nación. Aportaciones a la lucha contra los delitos de odio y el discurso del odio en España, 
in InDret, 2015, 1, 1-33, online. 
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Subsequently, in 2007, it adopted a more restrictive approach, 
specifying that freedom of expression cannot cover so-called “hate 
speech”, namely speech made with terms that directly incite violence 
against citizens, in general, or against certain “races” or beliefs, in 
particular69. In a “non-militant” democracy, such as the Spanish 
one, indirect hate speech would not be legitimately sanctionable 
since it falls within the broad protection granted by the principle 
of freedom of expression. 

In 2016, the Constitutional Court, in line with the ECtHR’s 
case-law, seemed once again to want to save the criminalization of 
hate speech, even in its indirect forms. It held that its punishment 
constitutes a legitimate interference to freedom of expression, if 
hate speech consists of acts that favour or encourage, even indirect-
ly, a situation of risk to people, to the rights of third parties, or to 
the same system of freedoms70. 

This expansion of criminal law provoked substantial criticism 
among the majority of Spanish academics71. Some did not hes-

69 STC judgement 07.11.2007, n. 235, particularly 18. See also: Suárez Espino 
M.L., Comentario a la STC 235/2007, de 7 de noviembre, por la que se declara la 
inconstitucionalidad del delito de negación del genocidio, in InDret, 2008, 2, 1-12, on-
line; Lascuráin Sánchez J.A., La libertad de expresión tenía un precio. (Sobre la STC 
235/2007, de inconstitucionalidad del delito de negación del genocidio), in Revista 
Aranzadi Doctrinal, 2010, 6, 69-78. 

70 STC judgement 20.06.2016, n. 112, particularly 19. See: Urías J., La libertad 
de odiar. Delimitando la libertad de expresión, in Sobre la Libertad de Expresión y el 
Discurso del Odio, eds. Alonso L., Vàzquez V., Madrid, Athenaica, 2017, 35-63.

71 Del Rosal Blasco B., Comentario al artículo 510 CP, in Derecho penal es-
pañol, ed. Cobo del Rosal M., Madrid, Dykinson, 2005, 1053-1068; Rodríguez 
Montañés T., Libertad de expresión, discurso extremo y delito. Una aproximación desde 
la Constitución a las fronteras del Derecho penal, Valencia, Tirant lo Blanch, 2012; 
Portilla Contreras G., La represión penal del “discurso del odio”, in Tratado de derecho 
penal español. Parte especial. IV. Delitos contra la Constitución, Álvarez García F.J., 
Manjón-Cabeza Olmeda A., Ventura Püschel A., Tratado de derecho penal español. 
Parte especial. IV. Delitos contra la Constitución, Valencia, Tirant lo Blanch, 2016, 
379-412; Salazar Benítez O., Giacomelli L., Homofobia, derecho penal y libertad de 
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itate from defining the reform as a genuine “legislative abortion” 
and an “authentic criminal monstrosity”72. It was noted that these 
provisions, by additionally punishing indirect forms of incitement 
to hatred, face serious difficulties in being reconciled with funda-
mental principles of criminal law in democratic systems. Indeed, 
they lead to an excessive overrunning of the constitutional limits 
of a minimum punitive action by the State (principle of crimi-
nal law as extrema ratio, last resort)73. According to scholars, new 
criminal provisions are entitled to punish conducts that consist of 
raising in others an internal attitude of rejection towards people 
of different “race” or sexual orientation. There would be no obli-
gation for that inner feeling to result in a concrete act in any way 
discriminatory or violent. They presume the use of criminal law 
as an instrument to defend interests that are exclusively moral74.  

expresión. Un estudio comparado de los ordenamientos italiano y español, in ReDCE, 
2016, 26, online; de Pablo Serrano A., Tapia Ballesteros P., Discurso del odio: prob-
lemas en la delimitación del bien jurídico y en la nueva configuración del tipo penal, 
in Diario La Ley, 2017, 8911, 1-8; Muñoz Conde F., Derecho penal. Parte especial, 
Valencia, Tirant lo Blanch, 2017; Revenga Sánchez M., El discurso del odio: entre 
la trivialización y la hiper-penalización, in Liber Amicorum per Pasquale Costanzo, 
13.02.2019, 1-14, online.

72 Teruel Lozano G.M., La libertad de expresión frente a los delitos de negacionis-
mo y de provocación al odio y a la violencia: sombras sin luces en la reforma del Código 
penal, in InDret, 2015, 4, online, 32.

73 Alcácer Guirao R., Discurso del odio y discurso político. En defensa de la libertad 
de los intolerantes, in Rev. electrón. cienc. penal criminol., 2012, 14-02, 1-32; Gascón 
Cuenca A., La nueva regulación del discurso del odio en el ordenamiento jurídico español: 
la modificación del artículo 510 CP, in CEFD, 2015, 32, 72-92; Alastuey Dobón M.C., 
Discurso del odio y negacionismo en la reforma del código penal de 2015, in Rev. electrón. 
cienc. penal criminol., 2016, 18-14, 1-38; Lamarca Pérez C., Delitos contra el orden pú-
blico, in Delitos. La parte especial del Derecho penal, eds. de Escamilla A. et al., Madrid, 
Dykinson, 2016, 961-1003; de Pablo Serrano A., Tapia Ballesteros P., op. cit.

74 Gómez Martín V., ¿Va del dicho al hecho un trecho?, in Enfoques Penales, 
October 2018, online, 2.
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Others75 contest that the limit to freedom of expression can be based 
on abstract values such as “morality”, “equality” or “the right to 
coexist peacefully”. Their safeguard through criminal punishment 
would lead to a denial of constitutional protection to expressions 
for their mere formal contradiction to such social or legal ideals, 
thus creating a sort of “constitutional public order”, inadmissible as 
a limit in a model of open democracy. Only a minority opinion76 
has welcomed this reform as one of the most important criminal 
policy instruments for the Spanish legal system in the fight against 
racism, xenophobia, homophobia and all forms of discrimination. 

Notwithstanding some critical aspects, well underlined by 
academics and the constitutional case-law, the advanced protec-
tion provided by the Spanish Legislator against SOGI-based hate 
crimes and hate speech, represents in Europe an excellent model of 
reference, particularly for those legal systems that have yet to adopt 
any legal measure to protect LGBTQ victims. Since decisions that 
support the emancipation of minorities often attract criticism and 
unpopularity, Spanish lawmakers proved to be courageous in tak-
ing such an important step forward in the long march towards the 
substantial equality of all citizens. 

5. The Unbearable Lightness of Italy: still missing a law  
 against homobitransphobia 

Nowadays, Italy has not yet adopted any law to combat hate crimes 
and hate speech motivated by homobitransphobia. This is one of 
the main reasons why in the ILGA-Europe Rainbow Map and In-
dex 2020 Italy was ranked 34th out of 49 European Countries for 
LGBTQ people’s equality and respect of fundamental rights.

75 Teruel Lozano G.M., op. cit., 16-17. See also: Cámara Arroyo S., op. cit.
76 Dolz Lago M.J., Oído a los delitos de odio. Algunas cuestiones claves sobre de la 

reforma del art. 510 CP por LO 1/2015, in Diario La Ley, 2016, 8712, 3-24.
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Figure 4. Details of Italy’s ranking77.

The way towards the approval of a law against SOGI-based hate 
crimes and hate speech in Italy has always been very troubled and is 
still ongoing. From 1996 – with the first proposal presented by the 
Member of Parliament (MP) Nichi Vendola78 – until the present 
day, disparate draft bills have followed one another. At least thir-
ty-five proposals have been submitted only in the Chamber of Dep-
uties, each suggesting its own anti-hatred “recipe”, recommending 
more or less articulate techniques of incrimination. However, in 
this more than twenty-year odyssey, the only real thread uniting all 
these bills was their ultimate failure79. 

77 Ilga-Europe Rainbow Map and Index 2020, Italy, available at: https://www.
rainbow-europe.org/#8640/0/0. In the second chart, among different factors which 
overall score is calculated on for each country: red stands for equality & non-dis-
crimination, orange is family, yellow represents hate crimes & hate speech, green is 
legal gender recognition & bodily integrity, light blue stands for civil society space, 
and finally purple represents asylum. 

78 A.C. 24.10.1996, n. 2551.
79 Among the most significant proposals, it is worth mentioning the Grillini bill 

(A.C. 15.05.2002, n. 2755), which was the first to include gender identity among 
hate crimes’ discriminatory factors. This draft stands out because the use of crimi-
nal law is combined with the provision of protections in the fields of employment, 
privacy, school, health and international protection. Like the United States model, a 
biennial report was to be provided to the Parliament in order to offer an account of 
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In the current Legislature several draft bills were submitted to 
Parliament80. Recently, the current red-yellow parliamentary ma-

SOGI-motivated social exclusion or discriminatory phenomena in Italy. This would 
have enabled the elaboration of national statistics on homobitransphobic violence, 
data that remain obscure today. With regard to hate crimes, “sexual orientation” 
and “gender identity” were proposed among the discriminatory factors fulfilling 
the criminal offence and the common aggravating circumstance provided, respec-
tively, by the Law of Ratification of the 1966 New York Convention on Racism 
(L. 13.10.1975, n. 654) and by the Mancino decree-law (D.L. 26.04.1993, n. 122). 
In 2009, with the Di Pietro draft bill (A.C. 14.10.2009, n. 2807), the terms “sexual 
orientation” and “gender identity” were replaced by “homophobia” and “transpho-
bia”. Following a mitigating legislative intervention in 2006, this draft bill attempted 
(unsuccessfully) to restore the stricter penalties and broader expressions originally 
provided in the 1975 Italian Law of Ratification of the New York Convention. For 
example, one plan was to replace more limited terms such as “to promote” and “to 
instigate” with more general terms such as “to spread” and “to incite”. The same year, 
the draft bill Soro (A.C. 14.10.2009, n. 2802) proposed the inclusion of a number 
11-quater among the common aggravating circumstances referred to in art. 61 of 
the criminal code (hereinafter “cc”). Homophobia and transphobia would have had 
criminal relevance when they constitute motives of non-involuntary crimes against 
life and individual safety, against the individual personality and against personal and 
moral freedoms. In November 2010, MP Paola Concia proposed the introduction 
of two special aggravating circumstances (art. 599bis and 615quinquies cc) with an 
increase of up to a third penalty for all crimes against the person, with the exception 
of crimes that protect the inviolability of secrets, committed due to the victim’s 
homosexuality or transsexuality. In 2013, another attempt to pass a law against ho-
motransphobia was made. This was the so-called Scalfarotto bill, the result of three 
unified proposals (A.C. 15.03.2013, n. 245-280-1071). Furthermore, in this case 
the extension of conducts motivated by homophobia and transphobia to the crimi-
nal offences already provided by the Reale-Mancino Law was suggested. Despite the 
needless clarification that such offences would not have punished the free expression 
and manifestation of convictions or opinions ascribable to the pluralism of ideas, as 
long as they do not instigate hatred or violence, the bill passed in the Chamber of 
Deputies was not voted by the Senate.

80 In the Senate there are two bills signed by MPs Monica Cirinnà (A.S., 
23.03.2018, n. 59) and Alessandra Maiorino (A.S. 26.03.2019, n. 1176), while 
in the Chamber of Deputies there were five pending proposals (A.C. 23.03.2018, 
n. 107; A.C. 02.05.2018, n. 569; A.C. 04.07.2018, n. 868; A.C. 14.10.2019, 
n. 2171; A.C. 14.11.2019, n. 2255).
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jority has presented at the Chamber of Deputies a unified draft 
bill against homobitransphobia, better known as ddl Zan81. The 
core of the proposal, on which the different political parties could 
converge, consists of the criminalization of SOGI-motivated vio-
lent or discriminatory acts, including acts of incitement to com-
mit them82. The creation of organizations whose aim is to pursue 
these acts is prohibited, too. Those who take part in or promote 
them are punished as well83. It is also provided a general aggravating 
circumstance84 (increase of up to half the penalty) when criminal 
offences are committed for discrimination or hatred purposes due 
to victim’s sexual orientation or gender identity, or to facilitate the 
activities of organizations, associations, movements or groups that 
purse these aims85. 

81 A.C. 23.03.2018, n. 107. 
82 Recently, terms “sex” and “gender” were added, too. 
83 The new art. 604-bis par. 1 cc would punish anyone: a) Who instigates to 

commit or commits acts of discrimination for reasons, among others, based on sex-
ual orientation or gender identity (imprisonment for up to one year and six months 
or a fine of up to 6,000 euros). b) Who in any way instigates to commit or commits 
violence or acts of incitement to violence for reasons, among others, based on sexual 
orientation or gender identity (imprisonment from six months to four years). Par. 
2 prohibits any organization, association, movement or group whose aims include 
incitement to discrimination or violence for reasons, among others, based on sex-
ual orientation or gender identity. Anyone who takes part in such organizations, 
associations, movements or groups, or who provides assistance to their activities, is 
punished with imprisonment from six months to four years. Those who promote 
or steer such organizations, associations, movements or groups are punished with 
imprisonment from one to six years.

84 Art. 604-ter cc. 
85 In addition to criminal sanctions, the bill also provides for further actions, 

such as creation of anti-violence centers for victims, establishment of a national day 
against homobitransphobia, elaboration by Ufficio nazionale antidiscriminazioni 
razziali (UNAR) of a three-year anti-discrimination strategy, provision of national 
statistics on hate crimes and hate speech motivated by sex, gender, sexual orientation 
and gender identity.
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As for Italian current academic discussion, among the most se-
vere objections hurled against the ddl Zan, it was sustained that 
this would constitute a case of reverse discrimination. As a matter 
of fact, a toughest protection reserved to LGBTQ people would 
result being discriminatory for straight people, thus violating the 
principle of equality (art. 3 Const.)86. It was also claimed that crim-
inalization of hatred against SOGI-minorities would create crimes 
of opinion. Since hatred is a person’s inner attitude, its punishment 
without the occurrence of a real event would mean to criminalize 
a state of mind. Criminal sanctions provided in this law would be 
intended to educate people not to hate. Therefore, by punishing ex-
pression of ideas to correct individuals’ frame of mind, freedom of 
thought, protected by art. 21 of the Italian Constitution, would be 
violated87. Infringement on freedom of association (art. 18 Const.) 
was alleged, too, since this law would ban people who share dis-
criminatory beliefs against LGBTQ people from gathering in more 
or less organized groups88. 

It was also observed that in the Italian criminal law system, in-
citement to commit a crime is only exceptionally punished. Indeed, 

86 Mantovano A., Audizione informale, in videoconferenza, nell’ambito dell’es-
ame delle proposte di legge C. 107 Boldrini, C. 569 Zan, C. 868 Scalfarotto, 2171 
Perantoni e C. 2255 Bartolozzi, recanti modifiche agli articoli 604-bis e 604-ter del 
codice penale, in materia di violenza o discriminazione per motivi di orientamento 
sessuale o identità di genere, 28.05.2020, 2-3; Ronco M., Audizione davanti alla 
Commissione Giustizia della Camera dei Deputati sui progetti di legge volti a contras-
tare l’omofobia e le discriminazioni fondate sull’identità di genere, 21.05.2020, 14. 
They are both available, as all the following hearing given to the Justice Committee 
at the Chambers of Deputies, at: https://www.camera.it/leg18/1347?shadow_orga-
no_parlamentare=2802&id_tipografico=02. 

87 Ronco M., ibid.
88 Esposito M., Osservazioni relative alle proposte di legge C. 107 Boldrini, 

C. 569 Zan, C. 868 Scalfarotto, 2171 Perantoni e C. 2255 Bartolozzi, recanti modi-
fiche agli articoli 604-bis e 604-ter del codice penale, in materia di violenza o discrim-
inazione per motivi di orientamento sessuale o identità di genere, 3.
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it provides a very advanced protection to legal assets, thus risking 
conflicting with principles such as those of materiality or offen-
siveness that underlie democratic legal orders89. In addition, it was 
sustained that terminology provided in the draft bill to criminalize 
homobitransphobia is vague90. Dismissed expressions such as “hom-
ophobia” and “transphobia”, deemed to be more pertinent to the 
psychological sphere of human action and so more difficult to be 
ascertained in a trial, it is nowadays contested the use of concepts 
such as “sexual orientation”, “gender identity”, and also non-violent 
“discriminatory acts” provided in art. 604-bis, co. 1, let a) criminal 
code. As for the latter, it was maintained that no specific definition 
of them is provided in the laws, being the existing norms limited 
to very narrow field of criminal system not susceptible of analog-
ic extension according to the principle of strict legality. Therefore, 
according to scholars in the end the judge would use great discre-
tionary power whether to evaluate if an act falls under criminal law 
or not. It follows that the use of these terms increases the level of 
vagueness of the norms at issue, thus possibly conflicting with the 
principle of legal certainty (art. 25 Const.) and the principle of no 
punishment without law (art. 7 ECHR). Vagueness would make 
criminal provisions not accessible to people and people consequent-
ly would be not able to foresee the repercussions of their actions91.

Prevailing legal doctrine replied to these objections highlight-
ing their inconsistency92. First of all, it was denied that the ddl 

89 Leotta C.D., Parere sulle proposte di legge A.C.107 Boldrini, A.C.569 Zan, 
A.C.868 Scalfarotto, A.C.2171 Perantoni, A.C.2255 Bartolozzi, recanti modifiche 
agli artt. 604 bis e 604 ter c.p., in materia di violenza e discriminazione per motivi di 
orientamento sessuale o identità di genere, 08.06.2020, 9. 

90 Mantovano A., op. cit.; Ronco M., op. cit.; Esposito M., op. cit.
91 Leotta C.D., op. cit., 13. 
92 Winkler M., Strazio G., L’abominevole diritto: gay e lesbiche, giudici e legisla-

tori, Milano, Il Saggiatore, 2011, particularly 107-127; Dolcini E., Omosessualità, 
omofobia, diritto penale, in Stato, Chiese e pluralismo confessionale, 2012, 16, on-
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Zan’s would violate the principle of equality. As a matter of fact, 
qualitative rather than quantitative resurgence of violent and dis-
criminatory acts committed against LGBTQ people makes the use 
of criminal sanctions fully legitimate, pursuant to the principle of 
reasonableness (art. 3 Const.)93. Reinforced safeguards are justi-
fied for most vulnerable subjects of society, since they experience a 
more objectively difficult situation. SOGI-minorities are included 
within the concept of vulnerable subjects, as it was widely prov-
en also by criminological, psychological and medical sciences. As 
a matter of fact, constitutional democracies embraced a «dynamic 
and positive»94 conception of equality, thus not limiting their ac-

line; Goisis L., Crimini d’odio, Discriminazioni e giustizia penale, Napoli, Jovene, 
2019; D’Amico M., Audizione davanti alla Commissione Giustizia della Camera 
dei Deputati sui progetti di legge volti a contrastare l’omofobia e le discriminazioni 
fondate sull’identità di genere, 18.02.2020; Goisis L., Crimini d’odio, Omotransfobia 
e discriminazioni di genere: una proposta de lege ferenda, 18.02.2020; Pelissero M., 
Considerazioni sulle proposte di legge nn. 107, 569, 868, 2155, 2255 - Modifiche 
agli artt. 604-bis e 604-ter c.p. in materia di violenza o discriminazione per motivi 
di orientamento sessuale o identità di genere, 18.02.2020; Schillaci A., Contrasto 
all’omolesbobitransfobia, promozione della pari dignità e libertà di espressione nella 
prospettiva interna e sovranazionale, 26.05.2020; Caielli M., Audizione sulle proposte 
di legge recanti modifiche agli articoli 604-bis e 604-ter del codice penale, in materia 
di violenza o discriminazione per motivi di orientamento sessuale o identità di genere, 
27.05.2020; Naddeo M., Ciclo di audizioni informali - esame in sede referente delle 
proposte di legge C. 107 Boldrini, C. 569 Zan, C. 868 Scalfarotto, 2171 Perantoni 
e C. 2255 Bartolozzi recanti modifiche agli articoli 604-bis e 604-ter del codice 
penale, in materia di violenza o discriminazione per motivi di orientamento sessuale 
o identità di genere, 27.05.2020; Rotelli A., Audizione informale in videoconfer-
enza, nell’ambito dell’esame delle proposte di legge C. 107 Boldrini, C. 569 Zan, 
C. 868 Scalfarotto, 2171 Perantoni e C. 2255 Bartolozzi, recanti modifiche agli 
articoli 604-bis e 604-ter del codice penale, in materia di violenza o discriminazi-
one per motivi di orientamento sessuale o identità di genere, 27.05.2020. They are 
all available at: https://www.camera.it/leg18/1347?shadow_organo_parlamentar-
e=2802&id_tipografico=02. 

93 Goisis L., ibid., 3. 
94 Sorrentino F., Eguaglianza formale, in costituzionalismo.it, 2017, 3, 4.
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tion to ensure the equal dignity of all individuals, but also requir-
ing the Welfare State to strive for the elimination of all inequalities 
afflicting society in order to promote the full development of the 
person. Therefore, in a democratic system positive actions, criminal 
sanctions included, to combat violence, discrimination, and incite-
ment to hatred, are not only legitimate but also due, when propor-
tionate and necessary95. 

Regarding the assumed creation of crimes of opinion, the draft 
bill does not involve the first segment of art. 604bis criminal code 
to avoid useless friction with freedom of expression. The dispute on 
whether punishing or not the “propaganda of ideas” that promote 
“racial”, ethnic superiority and hatred, is deemed to be one of the 
most controversial part of the Italian legislation against hatred. It 
also raises concerns related to a possible violation of freedom of 
thought. However, the ddl Zan does not affect it.

As for provisions which are effectively involved in this reform, it 
was sustained that since they do not punish acts consisting of pro-
moting or spreading certain ideas deemed dangerous for public or-
der, this choice of criminal policy does not present an authoritarian 
trait. On the contrary, since they are aimed at protecting core val-
ues proclaimed in the Italian Constitution such as human dignity 
and equality of all individuals (art. 2 and 3 Const.), they safeguard 
the person, thus being constitutionally compliant. As a matter of 

95 On principle of subtantial equality cfr. Paladin L., Il principio costituzionale di 
eguaglianza, Milano, Giuffrè, 1965; Caravita di Toritto B., Oltre l’eguaglianza formale. 
Un’analisi dell’art. 3 comma 2 della Costituzione, Padova, Cedam, 1984; D’Aloia A., 
Eguaglianza sostanziale e diritto diseguale, Padova, Cedam, 2002; Celotto A., Art. 3, 
1° comma, in Commentario alla Costituzione, eds. Bifulco R., Celotto A., Olivetti M., 
Torino, Utet, 2006; Giorgis A., Art. 3, 2° comma, in Commentario alla Costituzione, 
eds. Bifulco R., Celotto A., Olivetti M., op. cit.; Rescigno F., Introduzione, in Percorsi 
di eguaglianza, ed. Rescigno F., Torino, Giappichelli, 2016, 7-28; Dogliani M., Giorgi 
C., Costituzione italiana: articolo 3, Roma, Carocci, 2017; Ferrajoli L., Manifesto per 
l’uguaglianza, Roma-Bari, Laterza, 2018. 
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fact, they are situated not within criminal code section dedicated 
to “Crimes against public order”, that in certain cases could lead to 
suspicion of possible conflicts with individual liberties, but in that 
titled “Crimes against equality”96. In this respect, both Italian con-
stitutional court and academics stressed in relation to the principle 
of freedom of expression that, despite being the cornerstone of the 
Italian democratic order97, it is not an absolute and incompressible 
right98. The Italian pluralist Constitution includes a wide variety 
of rights, interests and values. None of these is affirmed in absolute 
terms; on the contrary, each can legitimately limit the scope of the 
other. No fundamental right can become “tyrannical” and be pro-
tected in an exclusive way by the Constitution99. Therefore, respect 

96 D’Amico M., op. cit.
97 Expression adopted by the Constitutional Court since judgment 

n. 84/1969.
98 On principle of freedom of thought and its limits in the Italian legal system 

Cfr. Fois S., Principi costituzionali e libertà di manifestazione del pensiero, Milano, 
Giuffrè, 1957; Esposito C., La libertà di manifestazione del pensiero nell’ordinamento 
italiano, Milano, Giuffrè, 1958; Barile P., Libertà di manifestazione del pensiero, 
Milano, Giuffrè, 1975; Di Giovine A., I confini della libertà di manifestazione 
del pensiero, Milano, Giuffrè, 1988; Valastro A., Art. 21, in Commentario alla 
Costituzione, eds. Bifulco R., Celotto A., Olivetti M., op. cit.; Pace A., Manetti M., 
La libertà di manifestazione del proprio pensiero, in Commentario della Costituzione., 
Branca G., Bologna-Roma, Zanichelli-Foro italiano, 2006, 123 ss.; Caruso C., La 
libertà di espressione in azione. Contributo a una teoria costituzionale del discorso pub-
blico, Bologna, il Mulino, 2013. 

99 As recently stated also by Const. Court judgments n. 264/2012 and 
85/2012. In the literature cfr. Bin R., Diritti e argomenti. Il bilanciamento degli in-
teressi nella giurisprudenza costituzionale, Milano, Giuffrè, 1992; Pino G., Conflitto 
e bilanciamento tra diritti fondamentali. Una mappa dei problemi, in Ragion Pratica, 
2007, 28, 219-276; Cartabia M., I principi di ragionevolezza e proporzionalità nella 
giurisprudenza costituzionale italiana. Intervento presentato a: Incontro trilaterale 
tra la Corte costituzionale italiana, la Corte costituzionale spagnola e il Tribunale co-
stituzionale portoghese, Roma, 25.10.2013; Morrone A., Il bilanciamento nello stato 
costituzionale: teoria e prassi delle tecniche di giudizio nei conflitti tra diritti e interessi 
costituzionali, Torino, Giappichelli, 2014. 
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for human dignity can certainly constitute a limit to freedom of 
expression which, when resulting in incitement to hatred, then it 
becomes abuse of rights. These considerations apply also to free-
dom of reunion and association (arts. 17 and 18 Const.). In this 
case their legitimate limitation derives from the fact that the group 
of people reunited or associated pursues acts punishable also on an 
individual basis. Such criminal acts do not offend public order but 
individuals. Therefore, they will not end up framing liberticidal 
norms, since they protect victims from vicious attacks, more seri-
ous in that they come from a plurality of people100. 

Speaking of vagueness of criminal provisions, the “sexual ori-
entation” and “gender identity” designations are peacefully recog-
nized as characteristics of the human being. They are expressively 
provided in several international, supranational and domestic legal 
sources101 and are well-established concepts in the case-law of the 

100 D’Amico M., op. cit., 15.
101 In addition to those abovementioned, see for example the Istanbul 

Convention or comments/recommendations issued by the Committee on Economic, 
Social and Cultural Rights (CESCR) or by the Committee on the Elimination of 
Discrimination against Women (CEDAW). Cfr. CESCR: General Comment N. 
20: Non-discrimination in economic, social and cultural rights (art. 2, par. 2, of 
the International Covenant on Economic, Social and Cultural Rights), 02.07.2009 
(E/C.12/GC/20); General Comment on Sexual and Reproductive Health 
(22/2016); General Comment on Conditions of Work (23/2016); Concluding 
observations of the CESCR on the sixth periodic report of: Russian Federation 
(E/C.12/RUS/CO/6), 16.10.2017. CEDAW: General Recommendation N. 28 
on the core obligations of States parties under article 2 of the Convention on the 
Elimination of All Forms of Discrimination against Women, 16.12.2010.

As for the Italian legal system see: art. 7, d.lgs. 30.03.2001 n. 165; d.lgs. 
21.02.2014, n. 18, transposing the Dir. 2011/95/UE; Dir. 2012/29/UE, imple-
mented in Italy by the d.lgs. 15.12.2015, n. 212, which at recital 17 reads: «Violence 
that is directed against a person because of that person’s gender, gender identity or 
gender expression or that affects persons of a particular gender disproportionately, is 
understood as gender-based violence»; art. 1, l. 26.07.1975, n. 354, as lastly modified 
by the d.lgs. 02.10.2018, n. 123/124.
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most important Courts of rights, including the Italian Constitu-
tional Court102. Since the historical judgment n. 161/1985, the 
Italian Constitutional Court maintained that the Italian Legislator 
embraced a new concept of sexual identity, different from the one 
adopted in the past. In the process of identification great relevance 
is attributed not only to external sex organs, those existing from the 
birth, naturally evolved or those deriving from medical-surgeries 
therapies, but also to psychological and social elements. The Con-
stitutional order is called to protect everybody’s freedom to realize, 
in his/her social relations’ life, his/her sexual identity, as a charac-
teristic of human personality. Correspondingly, the other members 
of the community are required to recognize it, as a duty of social 
solidarity (art. 2 Const.). In the same judgment the Court stressed 
the importance of a law aimed at ensuring freedom of sexual identi-
ty which allows transsexual people to achieve the full development 
of their personality, thus helping them to overcome isolation, hos-
tility, and humiliation which too often affect their existence. Such 
a law – added the Court – is part of a legal civilization in evolution, 
more and more attentive to values, freedoms and dignity of human 
being. 

As for sexual orientation and particularly for the recognition of 
the constitutional relevance of same-sex relationship in the Italian 
legal system, the Constitutional Court affirmed that for social for-
mation is intended every form of community, simple or complex, 
which favors the free development of the person in her/his social 
life, thus enhancing a pluralistic model of family and society. Same-
sex union, as stable partnership between two people of the same 
sex, falls within the concept of social formation. Lesbian and gay 

102 In relation to sexual orientation see Const. Court judgments 138/2010 and 
170/2014. As for gender identity see Const. Court judgments 161/1985 (which 
refers to “sexual identity”). Starting from judgments 221/2015 and 180/2017 it 
adopted the term “gender identity”. 
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couples have the fundamental right to live freely their status as a 
couple, achieving – in times, ways and within limits established by 
the law – its legal recognition with related rights and obligations 
(art. 2 Const.)103. 

Finally, on the alleged vagueness of instigation and non-violent 
discriminatory acts, it was noted that they not only are concepts 
existing in the Italian legal order since 1975, which overcame the 
scrutiny of constitutional legitimacy. Both Constitutional and or-
dinary case-law have specified over time their contents and clarified 
the minimum coefficient of offensiveness that is required for their 
punishment, setting it at the level of concrete danger of injury for 
the individual dignity104. On the use in criminal law of generic ex-
pressions, broad formulations and flexible concepts, the Constitu-
tional Court explained that they do not infringe on the principle of 

103 See: Const. Court 138/2010. On Constitution and sexual orientation 
cfr. Angelini F., Orientamento sessuale nell’ordinamento costituzionale italiano, in 
Digesto - Leggi d’Italia Legale, 2010, online; Bin R. et al. (eds.), La “società naturale” 
e i suoi “nemici”. Sul paradigma eterosessuale del matrimonio, Torino, Giappichelli, 
2010; Dal Canto F., Le coppie omosessuali davanti alla Corte costituzionale: dalla 
“aspirazione” al matrimonio al “diritto” alla convivenza, in Rivista AIC, 2010, 4, 
online; Romboli R., La sentenza 138/2010 della Corte Costituzionale sul mat-
rimonio tra omosessuali e le sue interpretazioni, in Rivista AIC, 2011, 3, online; 
Pezzini B., Lorenzetti A. (eds.), Unioni e matrimoni same-sex dopo la sentenza 138 
del 2010: quali prospettive?, Napoli, Jovene, 2011; Rescigno F., “Omnia non vincit 
Amor”. Riflessioni sulla giurisprudenza costituzionale italiana ed austriaca in tema 
di coppie omosessuali, in www.federalismi.it, 2018, 5; Romboli R., Le unioni omoaf-
fettive tra legislatori e giudici, in Liber Amicorum per Pasquale Costanzo, 17 marzo 
2020, available at: http://www.giurcost.org/LIBERAMICORUM/romboli_scritti-
Costanzo.pdf. 

104 For a in-depth analysis of the relevant case-law see: Pavich G., Bonomi 
A., Reati in tema di discriminazione: il punto sull’evoluzione normativa recente, sui 
principi e valori in gioco, sulle prospettive legislative e sulla possibilità di interpretare 
in senso conforme a costituzione la normativa vigente, available at: https://archiviodpc.
dirittopenaleuomo.org/upload/1412690237PAVICH-BONOMI_2014.pdf; Pelissero 
M., op. cit., particularly 5-6.
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legal certainty. They are legitimate when from the overall descrip-
tion of the offence the judge is able to determine the meaning of 
the term at issue through an interpretative operation, not exorbi-
tant from its ordinary duties105. 

6. Remarks on a troubled choice of criminal policy:  
 towards a defeat for democracy?

In Europe, for some time now International and Supranation-
al Courts and political institutions have stood up against homo-
bitransphobia. SOGI-based hate crimes and hate speech are recog-
nized as a real threat for democracy. This is why the great majority 
of Western Countries issued criminal provisions to neutralize such 
heinous acts of violence, discrimination and incitement to hatred. 

In the E.U. landscape, Spain was one of the first country ever 
to enact since 1995 a series of provisions to combat hate crimes 
and hate speech against LGBTQ people. This led to the creation 
of a very rich legal framework, which seeks not to exclude from 
the range of its action any aspect of a phenomenon as dangerous as 
devious. In 2015, this was further modernized and strengthened. 
Not without criticism, even indirect hate speech was criminalized. 

On the contrary, twenty-four years after the first draft bill was 
submitted to Parliament, Italy is still lacking a law against homo-
bitransphobia. Political rather than social difficulties prevent the 
approval of effective legal measures to combat violence, discrimi-
nation and incitement to hatred against LGBTQ people. It is not 
clear how the addition of sexual orientation and gender identity 
to the already existing criminal provisions, which punish violence 
and discrimination based on “racial”, ethnic, national or religious 
grounds, would result unreasonable or liberticidal. 

105 Const. Court judgment 5/2003.
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The State’s resort to the Leviathan-like force of criminal sanc-
tions inevitably marks the failure of democracy to provide to cit-
izens a proper education on equality, pluralism and respect of all 
differences, regardless of “race”, sex, language, religion and more 
generally those characteristics of the human being which include 
sexual orientation and gender identity. However, in absence of con-
ditions that allow people to live their lives freely, without the risk 
of being attacked or discriminated for what they are, criminal sanc-
tions are currently the only instrument adequate to safeguard all 
minorities, SOGIs included. In the balance of constitutional values 
at stake, criminal law turns out to be the only means to ensure the 
necessary prevalence of equal dignity of all subjects.

At the time I am writing the present contribution debate among 
political forces is still very heated. The hope is that eventually the 
Italian Parliament will be able to untie the knots currently pending 
and approve the law. Will it be an easy goal, considering the dif-
ficulties that Italian legislator experienced over time when facing 
ethically sensitive topics? Is the high social cost that Italy is paying 
for lawmakers’ inertia urging immediate action? Is protection of 
equal social dignity of all citizens a matter of great impact? And to 
what extent is equal social dignity of all citizens a matter of impact 
on quality of hate crimes and hate speech legislative process? 
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Introduction to the Third and the Fourth Sections

European law and gender: towards  
a functional and intersectional approach?

Chiara Angiolini

1. Starting point: gender(s) and their relevance within 
  European law

European law1 deals with gender in several provisions and case 
law, both within the EU and the ECHR systems. Concerning the 
former, gender equality is conceived as «one of the fundamental 
values of the European Union»2 as shown by art. 8 TFEU, art. 23 
CFREU and art. 2 and 3 TEU. The principle of non-discrimina-
tion plays an important role, as shown by its importance within the 

1 The notion of European law is intended in this paper in a broad sense, includ-
ing, the EU and the ECHR systems, as well as comparative law concerning European 
States. 

2 European commission, Communication from the Commission to the 
European parliament, the Council and the European economic and social com-
mittee, EU action lan 2017-2019 Tackling the gender pay gap, COM (2017) 678 
final, 2017, 1. More recently, in the Communication A union of equality: gender 
equality strategy 2020-2025, 2020 the Commission stated that that strategy «aims 
at achieving a gender equal Europe where gender-based violence, sex discrimination 
and structural inequality between women and men are a thing of the past. A Europe 
where women and men, girls and boys, in all their diversity, are equal. Where they 
are free to pursue their chosen path in life, where they have equal opportunities to 
thrive, and where they can equally participate in and lead our European society». 
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Treaty of functioning of the European Union (art. 10 and art. 19) 
and the EU Charter of fundamental rights (art. 21); EU institu-
tions attach importance to the principle of equal opportunities and 
equal treatment of men and women in the labour market3, and to 
equal pay for male and female workers4. Gender equality in educa-
tion5 and in family duties are considered in this vein6. Furthermore, 
measures against gender-based violence are increasingly important, 
as proven by the EU signature of the Istanbul convention in 20177. 

In order to foster gender equality, EU institutions adopted a 
“gender mainstreaming approach”8, which aims at avoiding the 

3 EU institutions attach importance to the principle of equal opportunities 
and equal treatment of men and women in the labour market, and to equal pay 
for male and female workers (See art. 157 TFEU and Dir. 2006/54.). As example 
of the importance of this aspect within EU institutions see: EU Commission, 
Communication EU Action Plan 2017-2019 Tackling the gender pay gap, COM 
(2017) 678 final, 2017 and the report on the implementation of the EU Action Plan 
2017-2019 on tackling the gender pay gap, 2020; EU Parliament, Resolution Gender 
pay gap, 2020; EU Commission, Equal pay. Overview of landmark case-law of the 
Court of justice of the European Union, Luxembourg, 2019. 

4 See art. 157 TFEU and Dir. 2006/54.
5 EU Commission, Communication An initiative to support work-life balance 

for working parents and carers, 2017, 13 ss. 
6 See Dir. EU 2019/1158 of the European Parliament and of the Council 

of 20 June 2019 on work-life balance for parents and carers and repealing 
Council Directive 2010/18/EU; EU Commission, Communication An initiative 
to support work-life balance for working parents and carers, 2017; EU Commission, 
Communication EU Action Plan 2017-2019 Tackling the gender pay gap, COM 
(2017) 678 final, 2017, 9.

7 Recently the Commission affirmed that «concluding the EU’s accession is a 
key priority for the Commission» EC Communication, A Union of equality: gender 
equality strategy 2020-2025, 2020, 3. On this issue see: De Vido S., The ratification 
of the council of europe istanbul convention by the eu: a step forward in the protection 
of women from violence in the european legal system, in European Journal of Legal 
Studies, vol. 9, 69-102. 

8 For example, in 2017 the European parliament called on the Commission 
to include gender mainstreaming as an integral part of the European pillar of social 
rights and to include systematic gender impact assessments as part of the funda-
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creation or reinforcement of inequalities, and to identify current 
inequalities, to develop policies to eradicate them9. This approach 
is recently promoted by the EC in the Gender Equality Strate-
gy 2020-2025, where the Commission stated that gender main-
streaming will be enhanced by «systematically including a gender 
perspective in all stages of policy design in all EU policy areas, in-
ternal and external»10. Furthermore, in that Communication the 
Commission identifies intersectionality as a cross-cutting principle 
that will be adopted in the implementation of the gender equality 
strategy. With regard to the legislative process, the applicable rules 
of procedures of the European Parliament provide (rule 239) that 
«the Bureau shall adopt a gender action plan aimed at incorporat-
ing a gender perspective in all Parliament’s activities, at all levels 
and all stages»11.

mental rights compliance assessment; EU parliament, resolution a European Pillar 
of Social Rights (2016/2095(INI)), 2017. See also the EU Council, Conclusions on 
European Pact for Gender Equality (2011-2020), 2011. An overview of critics and 
studies on gender mainstreaming is provided by Walby S., Gender mainstreaming: 
productive tensions in theory and practice, in social politics: international studies in 
gender, in State & Society, 2005,12, 3, 2005, 321-343. On gender mainstreaming as 
a policy approach and as a concept: Daly M. Gender mainstreaming in theory and 
practice, in Social Politics: International Studies in Gender, State and Society, 2005, 
12, 3, 433-450.

9 See the explanation of the importance of “gender mainstreaming” drawn 
by the European Institute for Gender Equality, available at: https://eige.europa.eu/
gender-mainstreaming/what-is-gender-mainstreaming (last accessed: 22.08.2020). 

10 EC Communication, A union of equality: gender equality strategy 2020-2025, 
2020, 2. In the Commission’s view gender mainstreaming should ensure «that 
policies and programmes maximise the potential of all – women and men, girls and 
boys, in all their diversity. The aim is to redistribute power, influence and resources 
in a fair and gender-equal way, tackling inequality, promoting fairness, and creating 
opportunity», ibid., 15.

11 The version considered is the one of June 2020, available at: https://www.eu-
roparl.europa.eu/doceo/document/RULES-9-2020-06-30-RULE-239_IT.html (last 
accessed: 21 August 2020). 
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Within the ECHR system, obviously, sex is relevant with re-
gard to discrimination12. Furthermore, the prohibition of dis-
crimination, of inhuman or degrading treatment (art. 3 ECHR), 
or both, are relevant in cases related to sexual orientation, as well 
as the right to the protection of private and family life, often tak-
en together with art. 14 ECHR13. The Court gave relevance to 
gender identity, personal autonomy, and physical integrity within 
the interpretation of the right to respect for private and family 
life set forth in art. 8 ECHR, in cases concerning transgender-
ism14. Moreover, the prohibition of inhuman or degrading treat-
ment and the right to the protection of private life are the basis 
for ECtHR judgments concerning violence against women15. In 
this respect, the Council of Europe convention on preventing 

12 Art. 14 ECHR; art. 1 P 12. See also, for an overview of caselaw, the Guide on 
article 14 of the european convention on human rights and on article 1 of protocol no. 
12 to the convention prohibition of discrimination, updated on 30 August, available 
at: https://www.echr.coe.int/Documents/Guide_Art_14_Art_1_Protocol_12_ENG.
pdf (last accessed: 21 September 2020). 

13 An overview of the most important cases is provided in the ECtHR Factsheet 
Sexual orientation Issues, July 2020, available at: https://www.echr.coe.int/Documents/
FS_Sexual_orientation_ENG.pdf. 

14 An overview of the most important cases is provided in the ECtHR Factsheet 
Gender identity issues, July 2020, available at: https://www.echr.coe.int/Documents/
FS_Gender_identity_ENG.pdf . I have analyzed this case law in the article Angiolini 
C., Transessualismo e identità di genere. La rettificazione del sesso fra diritti della per-
sona e interesse pubblico, in Europa e diritto privato, 2017, 1, 263 ss. 

15 See: ECtHR, Hajduová V. Slovakia, of 30 November 2010, Application 
n. 2660/03; ECtHR, Bevacqua and S. v. Bulgaria, 12 June 2008, Application 
n. 71127/01; ECtHR, Levchuk v. Ukraine, of 3 September 2020, application 
n. 17496/19; ECtHR, Volodina v. Russia, Application n. 41261/17, 9 July 2019; 
ECtHR, Volodina v. Russia, Application n. 41261/17, 9 July 2019; ECtHR, 
Talpis v. Italy, 18 September 2017, Application n. 41237/14; ECtHR, Opuz v. 
Turkey, 9 June 2009, Application n. 33401/02; ECtHR, Eremia v. The Republic 
of Moldova, 28 Mary 2013, Application n. 3564/11; ECtHR, B v. The Republic of 
Moldova, 16 October 2013, Application n. 61382/09; ECtHR, Clemeno c. Italia, 21 
October 2008, Application n. 19537/03; ECtHR, 5 November 2002, Yousef v. The 
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and combating violence against women and domestic violence 
was approved in 2011 and came into force in 201416. Within the 
Convention the existence of «unequal power relations between 
women and men» is affirmed, violence against women is seen 
as structural, as gender-based, and as one «of the crucial social 
mechanisms by which women are forced into a subordinate po-
sition compared with men»17. Moreover, the Council of Europe 
fosters the gender mainstreaming approach, within its institu-
tions and through some recommendations18. 

In the light of the relevance of gender in European Law, some 
questions arise, such as what does it mean “gender”, when and 
how gender should – or should not – be relevant in legislation 
and legal reasoning, and for which purposes. Chapters of sec-
tions three and four of this book, addressing several specific is-
sues, show the within European law several perspectives related 
to gender exists. 

I have identified three main research questions that may serve as 
a guide for the reader, and in relation to which the following chap-
ters provide some insights. 

In particular, three different lines emerge. The first one con-
cerns how gender and sex are to be legally defined, and the criteria 

Netherlands, Application n. 33711/96; ECtHR, Cincimino c. Italia, 28 April 2016, 
Application n. 68884/13. 

16 On the Convention and its impact at the European level, see De Vido S., 
The Istanbul Convention as an interpretative tool at the European and national lev-
els, in International Law and Violence against women, Abingdon, Routledge, vol. 9 
Routledge Research in Human Rights Law, 57-74. 

17 See the Preamble of the Convention. 
18 See Council of Europe, Handbook for gender equality rapporteurs, 2018, avail-

able at: https://rm.coe.int/council-of-europe-gers-handbook-oct-2018-2-/16808ee74b, 
and the Council of Europe Gender Equality Strategy 2018-2023, available at: https://
rm.coe.int/ge-strategy-2018-2023/1680791246, 17 ss. On gender mainstreaming see, 
in this book, Pescatore R., Gender mainstreaming and legislative process: the Italian 
case study, in this book.
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establishing their boundaries. Secondly, the existence of various 
objectives that led to the legal relevance of gender emerges within 
the chapters of the following sections. The third one regards the 
relationship between personal and contractual autonomy in cases 
where the relationship between sexual or reproductive acts and the 
market are at stake. 

From a methodological point of view, the chapters of the 
following sections show the importance of taking into account 
different legal formants. In that regard, the analysis of case law 
in defining European law, the study of the role of European and 
national courts, and the judicial dialogue between them are of 
crucial importance for the study of gender relevance within Euro-
pean law, its objectives and outcomes. An example of such impor-
tance is a recent opinion of the AG Kokott where it is addressed 
the question as to whether the employer of an EU civil servant 
can exclude a priori gender considerations from the decision on 
the extension of her assignment19. Moreover, the significant role 
of social policies is shown by the study on the implementation 
of gender equality in Turkey developed by Marina Roma and 
Valentina Rita Scotti20.

2. Law and gender(s)? Legal definitions and their outcomes

As gender is legally relevant within European Law, a definition is 
to be provided. This is not just a theoretical issue, but also a practi-
cal one. For example, the legal notion of gender shapes the way in 
which the “gender perspective” concept is understood and applied, 
and how an individual is described and defined. 

19 CJEU, C-93/19 P, delivered on 23 April 2020. 
20 See Roma M., Scotti V.R., The influence of the European Law on the imple-

mentation of gender equality in Turkey, in this book. 
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The European Commission, relying on the definition provided 
by the Istanbul convention, affirmed that gender «shall mean the 
socially constructed roles, behaviors, activities and attributes that 
a given society considers appropriate for women and men»21; the 
social dimension of gender is emphasized. This definition could 
be read in conjunction with the one of sex, which, according to 
the European institute for gender equality consists of «biological 
and physiological characteristics that define humans as female or 
male»22. 

Notwithstanding these definitions, within legislation and case 
law gender, sex, biological characteristics, social aspects related to 
gender and stereotypes are often linked intricately, with disparate 
outcomes and different aims. For example, the interplay between 
the notions of gender and sex and their complexity emerges in So-
phie Ayada’s paper, concerning the role of mail applicants in gender 
equality litigation; the author argues that in some CJEU’s judge-
ments the existence of biological differences is used as an argument 
for justifying the difference of treatment between men and wom-
en (e.g. provisions concerning workers’ pregnancy) while social 
structural differences are, at least partially, neglected23. Moreover, 
referring to biological differences may serve on the one hand for 
conceiving political choices as needed because of ontological argu-
ments or, on the other hand, to give legal significance to concrete 
differences in bodies that the abstract and legal notion of “subject 

21 A Union of Equality: Gender Equality Strategy 2020-2025, 2020. 
22 See: https://eige.europa.eu/thesaurus/terms/1361 (last accessed: 22 August 

2020). 
23 On this issue, debated from several perspectives, see the recent publication 

of two French articles, written respectively by Y. Thomas and J. Chiffoleau, with a 
comment by the editor M. Spanò: Thomas Y., Chiffoleau J., L’istituzione della natu-
ra, Macerata, Quodlibet, 2020. 
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of rights” may hide24. Drawing the line is often a difficult task, as 
the regulation of parental and maternity leave and the related case 
law analyzed in Ayada’s and Armstrong’s papers show25. 

Furthermore, Pescatore reminds that the relying on the notion 
of gender for differentiating legal treatment may reinforce stereo-
types if it entails a strict differentiation between men’s and women’s 
roles and attitudes26. 

Moreover, the legal procedure for sex reassignment and the le-
gal qualification of intersex persons are of particular interest be-
cause they demonstrate the complexity of criteria and arguments 
that legislation adopts for establishing gender categories – such as 
“men” and “women” ones – and the boundaries between them. In 
that regard, the reference to biological elements in defining gender, 
when used against the person who is defined, may lead to endan-
gering personal freedom and the right to health. In this respect, a 
good example is the condition of transgender persons, as shown 
by the judgement of the ECtHR YY v. Turkey27 and its follow up 
described in Roma and Scotti’s chapter28. In that case, the ECtHR 
stated that requiring infertility as a condition for gender reassign-
ment constitute a violation of art. 8 ECHR. Another example is 
provided by the Italian case law. The Italian Court of cassation and 

24 On feminist critiques of the “subject of rights” see, in this book, Vantin S., 
Feminist Legal Perspectives. Equality, Care, Vulnerability, in this book. 

25 Ayada S., What about men? The identity and the role of male plaintiffs in EU 
gender equality jurisprudence, in this book. Armstrong S., A Pushing Issue: Maternity 
Leave in the CJEU, in this book. 

26 Pescatore R., Gender mainstreaming and legislative process: the Italian case 
study, in this book. On the role of gender stereotypes in fostering gender inequal-
ity see, as an example, the recent Communication of the Commission, A Union of 
Equality: Gender Equality Strategy 2020-2025, 5 ss.

27 ECtHR, YY v. Turkey, 10 March 2015, Application n. 14793/08. 
28 Roma M., Scotti V.R., The influence of the European Law on the implementa-
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Constitutional Ccurt, relying on the right to health and to gender 
identity, stated that in order to obtain formal sex reassignment in 
official documents the surgery which modifies primary sexual char-
acters is not necessary, but the modification of secondary charac-
ters is required. The difficulty in defining the meaning of “second-
ary characters” (e.g. hormonal treatment is necessary? Is it sufficient 
a masculine or feminine aesthetic appearance?) shows that the legal 
definition of boundaries between gender is, at least at a certain ex-
tent, discretionary. In that regard, case law and legislation concern-
ing legal sex reassignment highlight that relying on objective defi-
nitions, often based on biological or ontological arguments, may 
result in a restriction of fundamental rights of the person who seeks 
action for sex reassignment29. 

Moreover, the recognition of (only) two genders could produce 
an exclusionary effect of whom is not qualifying himself as part of 
one of these categories, such as intersexual and transgender persons 
who do not qualify themselves as men or women.

Those few examples show that different notions of sex and gen-
der may be adopted, that those definitions cannot be taken for 
granted, and that related choices may have a significant impact on 
fundamental rights. 

This analysis and the examples provided by the papers of the fol-
lowing sections of this book may be useful in fostering the studies 
concerning the notion of sex and gender in a functional perspec-
tive, which considers the outcomes of adopting a certain defini-
tion of gender, sex, and the distinction between genders and sexes. 
Building a taxonomy of existing definitions and their outcomes in 
Europe may be the first step in that direction. 

29 In this respect, for a detailed analysis of case law see: Angiolini C., 
Transessualismo e identità di genere. La rettificazione del sesso fra diritti della persona 
e interesse pubblico, in Europa e diritto privato, 2017, 1, 263 ss.
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3. Gendered law and its objectives

Different objectives are pursed attributing legal relevance to gen-
der. An obvious goal is gender equality, pursued by European in-
stitutions and States. The meaning of this concept is a subject of a 
multifaceted and interdisciplinary debate, and its analysis falls out-
side the scope of these contributions. Nevertheless, the papers of 
sections 3 and 4 of this book show the several strategies concerning 
gender equality are put in place in Europe. 

Firstly, gender equality is conceived as equal treatment. In this 
respect, Ayada’s paper is particularly insightful, as it shows the 
complexity of the notion of equal treatment and of the linked as-
sessment of the comparability of situations. For example, family 
models and gender roles play a role within the comparability as-
sessment made by judges, in the field of workers’ rights concerning 
childcare30. 

Moreover, where positive actions are discussed, the conflict be-
tween formal and substantial (gender) equality often arise. With 
regard to case law, in Ayada’s view, structural features of gender-re-
lated inequalities are not sufficiently taken into account by AGs 
and CJEU31. As to legislation, the lack of importance of the struc-
tural nature of gender inequality is affirmed by Pescatore, which 
highlights and critics the just episodically adoption of a “gender 
perspective” by the Italian legislator. 

Moreover, Roma’s and Scotti’s paper show that gender equality 
is not the sole approach developed in countries that are part of the 
ECHR system, such as Turkey, where a “gender justice” perspective 

30 In that regard, Ayada argues that men’s claim for the recognition of their role 
as carers favored judgements’ reasonings based on a concept of shared parenthood, 
beyond the stereotype breadwinner/housemaker. 

31 As an example, the job recruitment process based on merit is seen as gen-
der-neutral, whereas gendered elements, such as self-confidence, are often part of the 
evaluation.
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is sustained by some conservative organisations32. That concept of 
gender justice, rooted in religion, is based on the idea of natural 
differences between women and men and their complementarities, 
and according to some scholars it has the effect of «reinforcing 
the traditional gender roles and, thus, rendering the existing wom-
en-friendly legislation ineffective»33. It is quite interesting that, de-
spite those conservative groups call for differences between men 
and women, they promote a gender-neutral approach to violence; 
violence against women is not seen as a consequence of social rela-
tions characterized at least by power inequalities34. 

Furthermore, gender is considered legally relevant for limiting 
the recognition of social relationships or for fostering fixed gender 
roles. Family law is one of those fields. A quite obvious example is 
provided by case law concerning married women’s surname35. The 
question arises as to whether gender-neutral legislation would be 
more appropriate in certain cases, where relying on gender creates 
inequality or restrict the possibility of legal recognition of social 
relationships. In this vein, Vercellone in its paper calls for a more 
inclusive and flexible notion of family, where gender is not relevant 
for identifying family members. According to this view, the con-
cept of family should be based on the «existence of a bond of stable 
moral and material support between the parties, independently of 
their gender […]»36. 

32 See Roma M., Scotti V.R., The influence of the European Law on the imple-
mentation of gender equality in Turkey, in this book.

33 Bodur Ü.M., Contesting global gender equality norms: the case of Turkey, in 
Review of International Studies, 2019, 5, 829.  

34 Roma M., Scotti V.R., The influence of the European Law on the implementa-
tion of gender equality in Turkey, in this book.

35 It is of particular interest ECtHR case law and its influence on Turkish 
courts, analyzed by Roma M., Scotti V.R., in their chapter in this book. 

36 Vercellone A., Towards a Functionalist Notion of Family in European Private 
Law, in this book. 
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The brief overview of few case studies considered in the fol-
lowing part of this book shows that the legal relevance of gender 
within European law and case law pursues different objectives and 
may have different outcomes, demonstrating the importance of fos-
ter further research in this field to map different trend and analyse 
their relationship. 

4. Gender and market: autonomy, self-determination,  
 power structures

Three chapters of the following sections demonstrate the complex-
ity of the relationship between market and gender. 

The concept of contractual autonomy, rooted in modern pri-
vate law, and its critics are at stake37; the multifaceted relationship 
between market and personal autonomy emerges, also in the light 
of gender studies aimed at analyzing the gender-based structures 
of power and oppression, and at assessing critically the notion of 
autonomy and self-determination38. 

M. Cuesta de los Mosos analyses the role of women within the 
market as consumers, showing that legislation concerning con-
sumption was highly gendered in some periods, and then de-gen-
dered. According to this point of view, the limitation of women’s 
contractual autonomy within the 19th century is strictly related to 
the rigid hierarchy which governed the relationship between wom-
en and men within the family39. Then the author reminds us that 

37 An overview of feminist approaches to contract is provided in Marella M.R., 
Catanossi S., Il contratto e il mercato sono maschili? Teorie de-generi intorno al consen-
so contrattuale, in Oltre il soggetto razionale, eds. Elgueta G.R, Vardi N., Roma, Roma 
Tre Press, 2014, 163 ss. 

38 An overview of different perspectives is provided in this book by Vantin S., 
Feminist Legal Perspectives. Equality, Care, Vulnerability, in this book. 

39 Nevertheless, in this period women were considered as buyers with regard to 
daily activities; consequently, lawyers’ and courts’ interpretation of the law tries to 
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in the first part of the 20th century economic autonomy of women 
raises as a crucial issue for feminists. In this vein, the recognition of 
women’s contractual autonomy, equal – at least formally – to the 
men’s one led to a de-gendering process of the legal notion of the 
consumer. In that regard, in the author’s view, a gender-neutral ap-
proach could lead to preserve and enhance gender-based discrimi-
nation in consumption contexts40. 

The interplay between women’s contractual autonomy, person-
al freedom, and social structures of powers is of particular impor-
tance with regard to the phenomenon of prostitution, analyzed by 
Rigotti in this book. In its paper, the author shows that legislators 
were influenced by the feminist debate on prostitution, according 
to which «the latter was recognized either as a practice of gender 
oppression or an instance of personal autonomy»41. The interplay 
between different rationales emerges clearly within the discussion 
of the meaning of “free choice”42. In the debate, the first set of ar-

conciliate the hierarchy within the family and women subordination with their role 
in the market, conceiving them as buyers of goods related to the consumption of the 
family. As de la Cuesta shows, the woman’s economic power was dependent on the 
social condition of the household. See Cuesta de los Mosos M., The gendered origins 
of consumer law, in this book. 

40 See Cuesta de los Mosos M., The gendered origins of consumer law, in this 
book.

41 Within the debate concerning prostitution and its legal regulation, some 
conceive prostitution as a form of self-entrepreneurship, which could foster wom-
en’s empowerment. Other studies, including some written by sex workers, calls for 
the recognition of prostitution as a work, in order to have granted rights and social 
security. A very different point of view is developed by whom affirms that prosti-
tution lead to the commodification of female body – which should be inalienable 
– and through which the subordination of women within society is perpetuated. 
Furthermore, the existence of a commercial exchange – money for sex – in some 
feminists’ view exclude that a free consent to sex expressed by the sex worker may 
exist, due to the influence of economic conditions on the decision-making process.

42 A recent decision of the Italian Constitutional Court is particularly interest-
ing in that regard. The Court stated that «in this matter, the boundaries between 
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guments is based on gender studies related to free consent to sex-
ual acts; the second line concerns “public morality”, the third one 
builds on the protection of sex workers because of their vulnerabil-
ity; the fourth point of view focuses on the relationship between 
contractual autonomy and self-determination. The challenge is 
how to preserve autonomy and freedom of choice against, both, 
paternalism and the adverse effect of the presumption of equali-
ty of arms in contract law, which hides socio-economic and gen-
der-related imbalances of power. 

Rigotti shows that the conceptions of prostitution as an eco-
nomic activity and as sexual exploitation co-exist within the Eu-
ropean law, and are shaped by different actors, such as the CJEU, 
the European Parliament43, national legislators, and courts. Rigot-
ti’s maps different feminist positions and calls for an intersectional 
approach to prostitution’s regulation. She proposes to distinguish, 
also for regulatory purposes, between voluntary, needed, and co-
erced prostitution. This distinction is of particular interest, also 
because it is structured taking into account several elements that 
could differentiate the position of sex workers (e.g. if they are mi-
grant or transgender). The intersectional approach demonstrates 
that it is difficult to draw the line between needed and voluntary 
prostitution; Rigotti states that the socio-economic dimension 
should be taken into account for discussing a legal framework 
which fosters the free development of sex workers’ personality and 

genuinely free decisions and decisions that are not free are already blurred on a 
theoretical level - and therefore not easily translated into abstract formulas on a nor-
mative level - and, correlatively, on a procedural level, through an ex-post assessment 
entrusted to the criminal jurisdiction» Italian Constitutional Court, n. 141/2019. 
See Rigotti C., Prostitution laws across the European union: to go beyond the existing 
dichotomy, in this book. 

43 Rigotti C., Prostitution laws across the European union: to go beyond the exist-
ing dichotomy, in this book.
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effective participation to society44, also relying on the concept of 
human dignity, which is conceived as «the right to have a decent 
life in terms of material conditions and opportunities»45. The au-
thor’s analysis shows that there is a need for deepening the research 
on the intersections between labor, self-determination, economic 
exploitation, and gendered structures of power. 

The complex relationship between free choice (and personal 
freedom), contractual autonomy, and commodification is at stake 
also in the debate which concerns surrogacy agreements, which are 
the subject of analysis of Zamperini’s paper. Adopting a Law and 
Economics approach, the author argues that the market related to 
surrogacy reflect an allocation problem of a scarce good which is 
identified in “parental rights”, and that the conflict is between the 
procreative right of intended parents and the autonomy right of 
the surrogate mother46.

With regard to procreative rights, Zamperini highlights that 
within a market system for parental rights’ allocation, the criteria 
for becoming intended parents are the capability of entering into 
a contract and being able to pay. An obvious consequence of this 
system is the importance of economic conditions for becoming 
a holder of parental rights through surrogacy. The study of the 
so-called “market of parental rights” shows the worthiness of con-
sidering economic conditions as a relevant factor (also) in gender 
and feminist studies47. In order to foster this research, it could 

44 Ibid., p. 21. 
45 Ibid.
46 Zamperini R., Enforcing unenforceability. A Law and Economics analysis of 

surrogacy agreements and their enforceability, in this book. 
47 In this regard, a future more extended analysis of economic conditions of 

actors involved in the “surrogacy market” could help to understand the prices-deter-
mination mechanisms In that regard, Zamperini shares the opinion of some scholars 
according to which the (relatively) low price in surrogacy agreements is due to the 
expectations of altruism of women, where the gift language hides labour. In that 
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be useful to enlarge the frame including an analysis of the adop-
tion system as a means to allocate parental rights. Then, an inter-
sectional perspective may be developed. In that regard, different 
chances to become a parent through adoption, and surrogacy 
systems should be analyzed according to different criteria: sexual 
orientation, status (couple/single person), economic conditions. 
Depending upon the legal system analyzed, research results could 
be significant and may provide meaningful insights for evaluating 
the relationship between adoption and surrogacy from a funda-
mental rights perspective as well as from a policy-oriented one. 
For example, the introduction of the adoption system which al-
lows same-sex parenting may, at the same time, discourage surro-
gacy and ensure the possibility to be a parent beyond biological 
limits.

Looking at the position of the surrogate mother, the dispute 
concerning the (un)lawfulness and enforceability of the “abortion 
clause” is paradigmatic of questions that surrogacy raises. The re-
lationship between contractual autonomy and the right to physi-
cal integrity and health is at stake. In that regard, further research 
may deepen the study of the relationship between surrogacy agree-
ments and the principle of the inalienability of fundamental rights. 
In that regard, the inalienability of the right to physical integrity 
and of the right to health may be deeply investigated as a means 
of protection of the autonomy of the right holder. In this vein, the 
following questions arise: should the inalienability principle be 
interpreted as granting that only the right holder (and not other 
subjects) like intended parents could decide over the right holder 
body? Could this principle be interpreted as granting to the right 
holder the possibility to exercise the fundamental right (i.e. priva-

regard, an analysis of the economic conditions of “intended parents” could be useful 
in order to understand if an high price would be sustainable for them, or if it would 
narrow excessively the demand side of the market. 
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cy, physical integrity, health) at any moment, without limiting this 
possibility pro futuro through a contract, governed by the principle 
pacta sunt servanda?

5. Open questions starting from case-studies

Chapters of the following sections are of particular interest for con-
structing the answers to the three questions that I have identified 
in this chapter. I specified these questions, trying to imagine some 
directions for further research. This analysis leads to formulate two 
additional questions, building on the insights provided by the fol-
lowing chapters:

a) should be useful to develop a functional approach within 
(European) Law and Gender studies? As the legal notion of sex 
and gender is not an ontological one and considering that its use 
may pursue different objectives and produce different outcomes, 
an analysis of the function of gender’s legal relevance may be con-
ducted differentiating between domains, objectives, contexts, also 
relying on interdisciplinary research. Then, different legal strategies 
may be envisaged, depending on the function of gender relevance 
with regard to a specific field. 

b) Could an intersectional approach be useful? In this regard, 
contributions on prostitution and surrogacy make clear the impor-
tance of integrating a (critical) economic analysis within (Europe-
an) Law and Gender studies for the understanding of contempo-
rary phenomena and, then, for regulating them. Therefore, which 
could be the impact of such an approach on European internal 
market’s legislation? 
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EUROPEAN LAW, LEGAL FORMANTS, AND 

THE CONSTRUCTION OF A GENDERED LAW
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The Influence of the European Law on the 
Implementation of Gender Equality in Turkey

Marina Roma, Valentina Rita Scotti

1. Introduction

In Turkey, the concept of gender equality is a very controversial one, 
both for its historical interpretation – which merged women’s eman-
cipation in the public sphere with the consecration of their subjec-
tion in the private one – and for its confusion with the religiously 
inspired concept of gender justice. Nevertheless, due to the partic-
ipation in the Council of Europe (CoE) and to a long-lasting and 
yet open-ended process of accession to the European Union (EU), 
Turkey has had to deal with the conception of gender equality as 
affirmed according to the European standard of rights protection. 

The present contribution aims at analyzing the influence of the 
European standard on the Turkish legal system. In this vein, Part 
I introduces Turkey’s relationship with both the supranational or-
ganizations. Part II, authored by V.R. Scotti, examines the impact 
of CoE’s institutions, having regard to the judgments of the Euro-
pean Court of Human Rights (ECtHR) as well as to the activities 
of the Committee of Ministers and the Parliamentary Assembly. In 
Part III, M. Roma then analyzes the public policies to reduce gen-
der gaps in the light of Turkey’s relation with the European Union. 
Part IV finally provides for concluding remarks underscoring the 
effectiveness of CoE’s and EU’s conditionality on Turkey in this 

Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of



Marina Roma, Valentina Rita Scotti

300

specific field, having also regard to the evolving understanding of 
“gender equality” in these two organizations. 

2. Conventionality (CoE) and conditionality (EU)  
 toward Turkey

When the Republic was established on the ashes of the Ottoman 
Empire (1923), Turkey built its legal system on a set of principles – 
among which secularism was the most relevant with regard to gen-
der equality – inspired to European constitutionalism, following 
the pathway Sultans opened during the Tanzimat1. Since then, the 
evolutions occurred in Europe paralleled in Turkey due to the so-
called process of “modernization through Westernization/Europe-
anization” having allowed for the safeguard of specific aspects of 
the patriarchy. Indeed, during the ’20s and ’30s, Kemalism, likewise 
coeval authoritarianisms, had as a major challenge the building of 
the new citizen, which also meant the building of the new female 
citizen. In this vein, women were educated in devoted schools and 
trained for becoming an integral part of the workforce, were enti-
tled to enter the public sphere as voters (1935), and were encour-
aged in abandoning tradition – mostly epitomized by the veil2 – in 
favor of modernity. This also entailed the establishment of feminist 
groups as a by-product of the (male) Kemalist elite, in the classi-
cal development of the state-feminism phenomenon3. Conversely, 

1 On cross-fertilization with other European legal systems, see Scotti V.R., 
Il costituzionalismo in Turchia fra identità nazionale e circolazione dei modelli, s.l., 
Maggioli, 2014. 

2 It is worthy to note that it has been through a series of circulars and adminis-
trative decrees – and not a law, as the 1935 Law of the Hat preventing men to wear 
the fez – that women have been prevented to wear the veil in public offices and 
schools for a long time. 

3 See McBride D.E. et al.,  The Politics of State Feminism: Innovation in 
Comparative Research, s.l., Temple University Press, 2010.
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with regard to the private sphere, Kemalist reforms maintained pa-
triarchal dynamics having subjected women to their male relatives 
for centuries. Therefore, the Civil and Criminal Codes approved 
in the first Republican decade distinguished about spouses assign-
ing to the husband the role of the head of the family, marginalized 
women in the decisions concerning the children, and conceived vi-
olence against women only in the light of the family’s honor. With 
regard to the 1924 Constitution, finally, a minimum standard of 
protection was respected with the prohibition of discrimination 
based on sex. This provision remained the only constitutional ref-
erence to gender-related issues in spite of the approval, through 
coups d’état, of the 1961 and 1982 Constitutions. The latter, still 
into force despite several attempts to approve a “civilian constitu-
tion”4, instead has been deeply amended both because of domestic 
pressures and of the need /will to comply with the European com-
mon constitutional heritage5. Notably, starting in 1999, the coun-
try sped pace in legislative reforms concerning gender equality be-
cause of the duty to comply with the adjudications of the ECtHR 
and of the soft power of the other CoE’s institutions, as well as of 
Turkey’s attempt to fulfill the criteria for the accession to the EU6. 

4 Until now, all Turkish constitutions have been approved after a period of 
military control of the state. Apart from the 1921-1924 constituent moment, which 
followed the establishment of the Republic after the war of liberation, experts select-
ed by the highest ranks of the Army after a coup d’état have drafted both 1961 and 
1982 Constitutions, then people approved by referendum. 

5 Pizzorusso A., Il patrimonio costituzionale europeo, Bologna, il Mulino, 2002. 
6 On the impact of the EU conditionality on Turkey, see: Canefe N., Uğur 

M., Turkey and European Integration: Introduction, in Turkey and European 
Integration, eds. Canefe N., Uğur M., London, Routledge, 2005, 1-15; Erdogan B., 
Turkey’s Compliance with European Union Democratic Conditionality: Resistance or 
Transformation of Identity?, in Human Rights in Europe, ed. Malte B., Pieterlen-
Berna, Peter Lang, 2006, 224-245; Smith K., The Use of Political Conditionality 
in EU’s Relations with Third Countries: How effective?, in European Foreign Affairs 
Review, 1998, 3, 253-274; Su C., The EU Enlargement and the Political Criteria: the 
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In this respect, the early 2000s represented a unique period for 
the implementation of women’s rights, with the enactment of two 
major constitutional amendments and a comprehensive review of 
both Civil and Criminal codes. However – as the second part of 
this paper argues – a corresponding commitment to the introduc-
tion of supporting social policies, aimed at implementing the new 
provisions in practice, did not couple with such commitment to 
legal reforms.

3. Gender equality in Turkey/CoE relationship 

Under a general perspective, CoE has importantly contributed to 
the Europeanization of the Turkish legal system in the field of hu-
man rights. As a CoE’s Member State since 9 May 1949, Turkey 
ratified the European Convention on Human Rights (ECHR) on 
18 May 1954 and then recognized the possibility for individual 
complaints (1987) and the binding nature of the ECtHR’s deci-
sions (1989). Since 2004, the ECHR has a very relevant place in 
the hierarchy of the sources of Turkish law because Article 90 of 
the Constitution states that the norms of duly ratified internation-
al treaties on human rights and fundamental freedoms prevail on 
ordinary legislation7. In 2010, a constitutional amendment to Ar-

Case of Turkey, in Yeditepe Üniversitesi Hukuk Facültesi Dergisi, 2004, 1, 272-291; 
Sümer B., The Impact of Democratic Conditionality on Policy-making in Turkey: 
Minorities Rights and the Politics of Broadcast Regulation, in Central European 
Journal of Communication, 2009, 2, 99-112; Yilmaz H., Europeanization and Its 
Discontents: Turkey, 1959-2007, in Turkey’s Accession to the European Union. An 
Unusual Candidacy, Arvanitopoulos C., Berlin, Springer, 53-64. 

7 Constitutional Law n. 5170, 22 May 2004. On this law and its im-
pact, see Tuğcu T., The Place of the European Convention on Human Rights in 
Turkey, 20 January 2006, www.anayasa.gov.tr and Başlar K., The Implementation 
of International Law in Turkish Municipal Law, in Annales de la Facultè de Droit 
d’Istanbul, 2002, 51, 53-114.
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ticle 148, while providing for the individual complaint to the Con-
stitutional Court, clarified that the parameter for assessing alleged 
violation are «the rights granted by ECHR and protected in the 
Constitution»8. 

As far as gender equality is concerned, the analysis of the Tur-
key/CoE relationship must be built on the assumption that in the 
ECHR a provision protecting gender equality is lacking, moreover 
due to the failure of having Protocol 12 entering into force9. There-
fore, the meaning of gender equality has been derived from the 
joint reading of multiple Articles of the Convention with a pivotal 
role recognized to Article 14 on the prohibition of discrimination. 

3.1. Walking with the Court. The impact of the decisions  
       of the European Court of Human Rights

The most renowned ECtHR judgment against Turkey touching 
upon gender equality probably is the controversial decision in the 
Leyla Sahin case (2005)10, when the Court upheld the prohibition 
of wearing the veil on the ground that it was proportionate with 
the aim of safeguarding secularism. Due to a changed political en-
vironment, the current AKP government, maintaining that the 
prohibition of veiling in public offices hampers women’s participa-
tion and, in the case at hand, women’s education, has progressively 
abolished the norms in this regard allowing to wear the veil almost 

8 On this mechanism, introduced in 2010, see Scotti V.R., Il ricorso individuale 
in Turchia: fra riforma dell’ordinamento e influenze esterne, in La “manutenzione” 
della giustizia costituzionale. Il giudizio sulle leggi in Italia, Spagna e Francia, eds. 
Decaro C., Lupo N., Rivosecchi G., Turin, Giappichelli, 2012, 301-314.

9 Indeed, only a few CoE member States ratified it, as the PACE underscored 
in The Declaration of Principles on Equality and activities of the Council of Europe 
(Resolution 1844 (2011) Final version). Turkey is among the States having signed 
but not ratified it. 

10 ECHR (GC), Leyla Sahin v. Turkey, judgment of 10 November 2005 
(Application n. 44774/98).
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everywhere. Beside this decision, however, Turkey has dealt with 
the gender-related issues in front of the ECtHR in several other 
occasions, from which important reforms of its legal framework 
stemmed. 

A relevant example for the attempt to disrupt the patriarchal 
functioning of the Turkish society it entailed was the case Ünal 
Tekeli11. It originates from the 1995 application to the Court Mrs. 
Ayten Ünal Tekeli filed alleging that Turkish domestic courts’ re-
fusal to allow her to bear only her maiden name unjustifiably inter-
fered with her right to protection of private life (Article 8 ECHR). 
Furthermore, she alleged discrimination since men could continue 
to bear their family name after they married. The request was based 
on the applicant’s need to use in the official documents both the 
maiden name, she used in her professional life, and her husband’s 
name she took after the marriage. The ECtHR unanimously rec-
ognized the violation of Article 14 and Article 8, stating that the 
objective of reflecting family unity through a joint family name 
cannot justify gender-based differences. Moreover, the Court un-
derscored that the margin of appreciation States enjoy should re-
spect gender equality unless there are compelling reasons – deemed 
as absent in the case at hand – to justify a difference in treatment. 
While the ECtHR’s judgement was awaited, Turkey amended the 
then Article 153 of the Civil Code (1997)12 in order to allow wom-
en to carry their surnames along with their husband’s. Beside the 
fact that this measure was unable to allow women to be recognized 

11 ECHR, Ünal Tekeli v. Turkey, judgement of 6 November 2004 (Application 
29865/96). For comments, see Ergul O., The Dilemma of Gender Issues in Turkish 
Law: Women’s Surnames as a Telling Examples, in Digesta turcica, 2005, 1, 251-255; 
Göztepe E., Anayasal Eşitlik Ilkesi Açısından Evlilikte Kadınların Sayadı (Women’s 
surname in the perspective of the constitutional principle of equality), in Ankara 
Üniversity Siyasal Bilgiler Facültesi Dergisi, 1999, 54, 102-131

12 Law n. 4248, 22 May 1997. Q
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only with their surname and that a sort of Blackstonian “husband’s 
coverture” continued to be ensured, in practice this possibility was 
difficult to be achieved because it required a judicial procedure and 
was not automatic. Therefore, building on the request of a group 
of women to use their maiden names, in 2011 a judicial review 
was requested with regard to the compatibility of the Civil Code 
with Article 17 of the Constitution on the “Personal inviolability, 
corporeal and spiritual existence of the individual”. The Constitu-
tional Court ruled that «The Article in the Turkish Civil Code 
that states when a woman marries she should carry her husband’s 
surname or her own surname along with her husband’s is not un-
constitutional»13. Thence, in the Tuncer Güneş case14, the issue was 
raised again in front of Strasburg’s judges, who confirmed the vio-
lation of Article 8 and Article 14 of the Convention. Almost coe-
vally to the Güneş decision, however, the Turkish Constitutional 
Court was adjudicating on an individual complaint concerning a 
woman’s right to use their maiden surname alone15. This time and 
henceforth the Court recognized that prohibiting the use of the 
sole maiden name constituted a breach of Article 17 of the Consti-
tution. Furthermore, on 30 September 2015, the Assembly of Civ-
il Chambers of the Court of Cassation confirmed that a woman 
could use only her maiden name after marriage. Although women 
can now apply the Court for having the right to use their maiden 
surname recognized, Article 187 of the Civil Code from which the 
violation stems is still into force pending a reform the government 
promised but not realized yet.

While the Tekeli/Güneş cases are mainly related to the devel-
opment of the individual personality, the ECtHR had a relevant 

13 Constitutional Court, E2009/85 K 2011/49, 10 March 2011, 
14 ECHR, Tuncer Güneş v. Turkey, judgement of 3 September 2013 (Application 

n. 26268/08).
15 See application n. 2013/2187, 19 December 2013. 
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role also in the Turkish legal framework’s evolution on the protec-
tion of women’s physical integrity. Adjudicating on the Opuz case 
in 200916, the ECtHR for the first time recognized that violence 
against women constitutes a form of discrimination according to 
the Convention and condemned Turkey for judicial passivity hav-
ing failed to protect the applicant and her mother for her mother’s 
husband who abused them repeatedly and murdered the mother. 
The decision intertwined with domestic interventions and the EC-
tHR decision, therefore, refers to a legal background meanwhile 
changed. Indeed, in 1998 Turkey approved the Law on Protec-
tion of the Family17, introducing specific measures for protecting 
women and children suffering domestic violence from abusive 
men, then applied to the members of the extended family as well in 
2007. Nevertheless, the measures only look at the violence that may 
occur inside the family, failing to tackle the issue of the violence 
women suffer as individual and thus reducing the available protec-
tion for non-married women, who might also be victims of domes-
tic violence (i.e. partners in cohabitation and not legal spouses)18. 
Although the Law on Protection of Family and Prevention of Vio-
lence against Women was approved in 201219 to remediate to these 
lacks, yet it seems mainly focused on the family since it protects 
women, children and other family members as well as the victims of 
unilateral persistent stalking. In spite of its shortcomings, the 2012 
law broadens the concept of gender-based violence and provides for 
definitions of violence, domestic violence, and VAW in line with 

16 ECHR, Opuz v. Turkey, judgement of 9 June 2009, (Application 
n. 33401/02). 

17 See Law n. 4320, 17 January 1998. 
18 This is, for instance, the case of those spouses bound only by a religious mar-

riage, which, until the reform introduced in 2017 allowing religious officers to serve 
as public officers in the conclusion of the marriage contract, had no validity in the 
country. 

19 Law n. 6284, 20 March 2012.
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the Istanbul Convention – discussed below – such as any physical, 
verbal, sexual, economic, and psychological violence. Building on 
the 2004 Municipality Law n. 5393, local authorities and chief law 
enforcement officers are also further involved in protecting wom-
en. They are entitled to issue preventive or protection orders along 
with the family court judge in the framework of the Violence Pre-
vention and Monitoring Centers (ŞÖNİM) the law set forth and 
in providing for shelters and first step stations20 for abused women 
and children. In between the 2007 amendment and the approv-
al of the 2012 Law, Mrs. M.G. applied the ECtHR complaining 
against the Turkish authorities’ failure to protect her against the 
domestic violence she experienced during her marriage and after 
her divorce21. Adjudicating in 2016 on an application presented in 
2010, the ECtHR found a violation of Article 3 (prohibition of in-
human or degrading treatment) because Turkish authorities failed 
to conduct an appropriate criminal proceeding, and of Article 14 
because after the divorce was pronounced (on 24 September 2007) 
and until the entry into force of the 2012 Law the legislative frame-
work was not providing protection for a divorcée. In 2016, the 
ECtHR also issued the judgement in the Halime Kılıç case22, con-
cerning the failure of Turkish authorities to ensure the efficacy of 
the restrictive order toward an abusive husband, which resulted in 
the death of the applicant’s daughter. The latter therefore claimed 
– and the ECtHR recognized – a violation of Article 2 (right to 
life) and Article 14. In the renewed legal framework, these viola-

20 First step stations, which function under the women’s shelters, are the service 
units where women victims of violence seeking shelter are observed preliminarily, 
their psychological and economic states are examined and they can stay up to two 
weeks after their provisional acceptance.

21 ECHR, M.G. v. Turkey, 22 March 2016 (Application n. 646/10). 
22 ECHR, Halime Kılıç v. Turkey, judgement of 28 June 2016 (Application 

n. 63034/11).
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tions should be prevented. Nevertheless, important gaps still exist 
in the way authorities implement the norms because of the still a 
diffused behavior that matters between spouses should be left to 
them, in a general patriarchal environment based on the belief that 
women should owe obedience to the husband. In such an environ-
ment, therefore, it is not a surprise that personnel at shelters and 
authorities disregard restrictive measures to let the husband “seek 
for a reconciliation”. 

The said patriarchal environment is also at the origin of several 
VAW cases originating from the relevance attributed to the preser-
vation of honor. For instance, in Y.F v. Turkey23, the focus was on the 
forced gynecological examination the applicant’s wife undergoes 
during a police custody period the couple experienced because of 
a suspicion of aiding and abetting the illegal terrorist organization 
PKK. Allegedly, police officers hit the woman, insulted her, threat-
ened her with rape, and finally forced her to a gynecological exam-
ination from which resulted that she had had no sexual intercourse 
while in custody. The ECtHR assessed a violation of Article 8 and, 
although accepting the Turkish government’s view that the medical 
examination of detainees by a forensic doctor is a significant safe-
guard against false accusations of sexual aggressions, considered that 
forced examinations infringe a person’s physical integrity, and that 
they are also prohibited under the Turkish law except in the case of 
medical necessity and in circumstances defined by the law.

Gender-based discrimination is also observed in the field of em-
ployment. In the Emel Boyraz case24, originating from the dismissal 
of a public sector employee in March 2004 because she was not a 
man and had not completed military service, the ECtHR held that 
there had been a violation of Article 14 in conjunction with Article 

23 ECHR, Y.F v. Turkey, judgement of 22 July 2003 (Application n. 24209/94).
24 ECHR, Emel Boyraz v. Turkey, judgement 2 December 2014 (Application 

n. 61960/08).
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8. Notably, the conditions of the job – entailing to work on night 
shifts, in rural areas, using firearms and physical force – could not in 
itself justify any difference in treatment between men and women. 
Similarly, in the case of Hülya Ebru Demirel v. Turkey25, the ECtHR 
held, unanimously, a violation of Article 14 and Article 8 in the 
administrative authorities’ decision preventing women to be em-
ployed as a security officer at a state-run regional electricity distri-
bution company. Notably, the Court found that the decisions of the 
domestic authorities had amounted to a discriminatory difference 
in treatment as they had not provided any reason other than the ap-
plicant’s sex for her not having been appointed to the post in ques-
tion. It concluded further that the Supreme Administrative Court 
had failed to fulfill its obligation to provide adequate reasoning for 
dismissing the applicant’s rectification request since her arguments 
concerning the prohibition of discrimination between men and 
women had not been reviewed at any stage before the courts. 

Besides women’s rights, Turkey is facing important issues in 
ensuring gender equality to the LGBTQI+ community. Indeed, 
the country lacks a legislation recognizing the rights of this com-
munity, and, at the cultural level, stereotypes and prejudices are 
prevalent. This can be perceived in the 1988 legislation allowing 
for a gender confirmation surgery only joint with surgery for im-
peding procreative ability26. Hence, in YY case27, the applicant 
claimed a violation of Article 8 the Second Chamber’s judgment 
acknowledged28. This decision has produced a strong impact in 

25 ECHR, Hülya Ebru Demirel v. Turkey, judgement of 19 June 2018 
(Application n. 30733/08).

26 Law n. 1988. See Dunne P., Yy V Turkey: Infertility As A Pre-Condition For 
Gender Confirmation Surgery, in Medical Law Review, 2015, 23, 4, 646-658.

27 ECHR, Y.Y. c. Turquie, judgement of 10 March 2015 (Application 
n. 14793/08). 

28 YY has the potential to revolutionize gender-confirming health care in 
Europe as long as it will ensure that, where individuals do seek to medically transi-
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the constitutional adjudication as long as in 2018 the Constitu-
tional Court stated that the dependence of gender reassignment 
on the loss of reproductive ability represents a restriction of in-
dividual autonomy29. In this field, also the decision in the case 
Solmaz v. Turkey, concerning the exclusion of a transsexual indi-
vidual from a club because of her gender is still pending. This may 
be a case as fundamental as YY because it can open among CoE 
countries the debate on gender-based discrimination in services 
open to the public already relevant in other legal systems such as 
the US. 

In spite of its innovative content, the decision in YY failed to 
provide a real change in the legal framework, as demonstrated dur-
ing the monitoring activities of the Committee of Ministers. In re-
sponse to the decision, the Government declared of having enacted 
measures such as the individual complaint to the Constitutional 
Court, and the publication of the decision in Turkish for favoring 
its dissemination among legal professionals. In reality, the Action 
Plan regarding the case of YY, submitted on 22 March 2016, while 
allowing him to undergo the surgery, change his gender and ob-
tain a consistent identity card, solves only the issues related to the 
applicant without further affecting the relevant legislative frame-
work and addressing the root causes of the violations the ECtHR 
identified. Namely, as long as Article 40 of the Civil Code – from 
which the need to prove infertility stems – is still into force, the de-
cisions of those judges grounding on the failure to prove infertility 

tion, they need only access to treatments that are both necessary and desired. The 
ECtHR’s decision may also affect the legal recognition of transgender identities. 
Although it is not the direct focus of the Second Chamber’s assessment, legal 
gender recognition is a constant theme throughout the judgment, and many of 
the Court’s arguments are equally applicable to legal schemes for acknowledging 
preferred gender.

29 Constitutional Court, E. 2017/130, K. 2017/165, 29 November 2017. 
However, the Court does not explicitly mentions the YY case.
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the denial of the authorization to undergo a gender reassignment 
surgery, which hospitals need to proceed, will continue to be le-
gitimate; consequently, transgenders will continue to lack personal 
documents with their correct gender identity. For these reasons, a 
deep reform of Article 40 of the Civil Code is required, ideally by 
introducing procedures of gender recognition based on self-deter-
mination and allowing the coeval change in all the documents once 
the correction is made on the Population Registry30. 

Having regard to the general environment in which freedom 
of the press is protected in the country, Turkey has been also af-
fected by the Committee’s Recommendation CM/Rec(2013) on 
gender equality and media encouraging member states to «adopt 
an appropriate legal framework intended to ensure that there is 
respect for the principle of human dignity and the prohibition 
of all discrimination on grounds of sex, as well as incitement to 
hatred and any form of gender-based violence within the me-
dia». As the Government recognized by answering to the related 
questionnaires, currently a specific legislation addressing gender 
equality and media does not exist, though gender-based violence 
and media is an issue addressed in training and conferences and 
falling among the competences of the Ministry of Family, Labour 
and Social Services as well as of the parliamentary Committee 
on Equality of Opportunity for Women and Men. Turkey also 
grounded the National Action Plan (2018-2023) on the recom-
mendation.

30 Currently this is not the case, with transgender people facing overwhelm-
ing difficulties when attempting to amend other documents, and in particular 
university diplomas. The signatory organizations have documented an adminis-
trative practice across Turkey whereby universities refuse amendment requests by 
transgender people who had already officially changed their gender marker under 
the pretext that the diplomas in question remain correct as records attesting his-
torical realities. 
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3.2. The impact of the Istanbul Convention

Though it cannot be adjudicated as in the case of the ECHR, mem-
ber States are also bound to the Convention on preventing and com-
bating violence against women and domestic violence, also known 
as the Istanbul Convention (henceforth, IC), which was opened 
to the ratification in May 2011 and entered into force in August 
2014. Drawn upon in Istanbul thanks to the active commitment 
Turkey during its term as the leading country of the Committee 
of Ministers in spring 2011, the IC is fundamental for the efforts 
in erasing gender-based discrimination in Europe first because it 
provides for definitions. Furthermore, it clarifies that all violence 
against women is gender-based discrimination, commits States 
to elaborate and implement all legislative and executive measures 
to eliminate them, and excludes any possible cultural defense for 
crimes related to gender-based violence. 

Due to the abovementioned content of Article 90 of the Con-
stitution, in Turkey, the IC acquires the same rank of the other 
treaties on human rights and probably represents the highest proof 
of Turkish commitment in ending gender-based violence. Indeed, 
in a devoted Recommendation issued in 201931, the CoE Commit-
tee of Ministers acknowledged Turkey’s «consistent approach of 
framing policies and measures on violence against women within 
wider strategies to promote gender equality and women’s empow-
erment». Notably, the recognition of VAW as a priority for the 
political action and the involvement of NGOs and the civil soci-
ety are welcomed as well as the enactment of the law on violence 
against women (Law n. 6284) and the reform of Turkey’s civil and 
criminal legislation to align it with the Convention. The Commit-

31 Recommendation on the implementation of the Council of Europe 
Convention on Preventing and Combating Violence against Women and Domestic 
Violence by Turkey IC-CP/Inf(2019)2 published on 28 January 2019. 
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tee has also acknowledged the relevance of the state-run infrastruc-
ture of ŞONIM for coordinating the monitoring and protective 
measures. In the Recommendation, the Committee has however 
encouraged Turkey in expanding the resources dedicated to pre-
vent and combat VAW, in further including NGOs as key partners 
in the design and implementation of policies, in prioritizing wom-
en’s empowerment and enhancing victims’ access to support ser-
vices, such as financial assistance, employment, child-care facilities, 
and affordable housing. Furthermore, a call for specific measures 
is provided aiming at raising reporting rates, facilitating victims’ 
access to available legal remedies in case of public officials’ failure 
to diligently prevent, investigate and prosecute acts of violence, re-
viewing the current legislation as regards the offence of stalking, 
sexual violence concerning the sexual assault of children older than 
15, and forced marriages. The latter point is also reconnected with 
the need of more effectively addressing VAW in the name of honor 
and preventing the cultural defense. Probably, the Committee con-
sidered quite ineffective the new discipline concerning rape intro-
duced in the 2005 new Criminal Code, whose content is detailed 
in the following session. 

A recent debate opened in the country, however, makes uncer-
tain whether these issues will be addressed. Indeed, while other Eu-
ropean countries are refusing to ratify the IC, some Turkish MPs 
are declaring that Turkish ratification was a mistake32. Notably, the 
AKP deputy chair Numan Kurtulmuş stated in an interview that 
the IC has introduced in the domestic system concepts such as the 
need of protecting the non-binary gender and sexual orientation, 
which are contrary to the understanding of Turkish society. At the 
same time, he confirmed the government’s will to keep expand-

32 See Hurriyet Daily News, Turkey may consider withdrawing from Istanbul 
Convention: AKP official, 3 July 2020. 
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ing the legislation for ensuring the broader protection possible to 
women against crimes based on honor or tradition. In brief, the will 
to severe women’s rights from the substantial protection of gender 
equality seems confirmed, in line with a trend that is interesting 
several eastern European countries and that seriously challenges the 
evolutions in the CoE’s standard of gender equality occurred until 
now. 

4. Gender equality, public policies and the EU acquis in Turkey

Despite being part of an association agreement with the once Euro-
pean Community since 1964 and of a customs union since 1995, it 
was only after it applied for full membership in 1987 and its official 
acceptance as a candidate at the Helsinki Council in 1999 that Tur-
key gave start to the process of EU-ization33. 

With the aim of meeting the accession-criteria by means of the 
so-called harmonization packages, several reforms were introduced 
at both constitutional and primary legislation level. 

In the light of the Copenhagen political criteria – whereby 
«Membership requires that the candidate country has achieved 
stability of institutions guaranteeing democracy, the rule of law, 
human rights and respect for and protection of minorities» – the 
comprehensive democratization of Turkey’s legal regime also in-
volved the incorporation of the EU’s gender-equality-related acquis 
into national law.

However, while the immediate aftermath of the official recogni-
tion as a candidate country has undeniably shown Turkey’s strong 
commitment to enhance women’s rights and to strengthen their 

33 In this respect, please refer to Kaya A., Marchetti R., Europeanization, 
Framing Competition and Civil Society in the EU and Turkey, in Global Turkey in 
Europe, 2014, working paper n. 6, 7-11.
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role within the society, the progress towards the accession criteria 
stalled once the accession project was sidelined34.

4.1. The new season of EU-led reforms

The opening of the “EU-ization” season was marked by the 2001 
amendment to the Constitution, with the new Article 41 estab-
lishing that the family is the foundation of the Turkish society and 
it shall be based on equality between spouses. The reform also in-
volved the constitutional provision regarding citizenship, with the 
new Article 66 providing that «The child of Turkish father» but 
also of «a Turkish mother is Turk», thus eliminating discrimina-
tion based on gender in case of a foreign parent. 

It is easy to notice that the above provisions only envisaged 
women as family members. This caused general disappointment 
among women’s organizations and was not in line with European 

34 With regard to the general impact of the European Union-Turkey relation on 
gender equality in Turkey, please see Kutlu A.G., European Enlargement and Women: 
An Analysis on Turkey, The European Conference on the Social Sciences 2015, 
Official Conference Proceedings, available at: https://www.semanticscholar.org/
paper/European-Enlargement-and-Women%3A-An-Analysis-on-Kutlu/d4ae7a8aef-
399c5a607e120ae57b09be4610e86d; Stivachtis Y., Georgakis S., Changing Gender 
Attitudes in Candidate Countries: The Impact of EU Conditionality. The Case 
of Turkey, in Journal of European integration, 2011, 75-91; Dedeoglu S., Veiled 
Europeanisation of Welfare State in Turkey: Gender and Social Policy in the 2000s, 
in Women’s Studies International Forum, 2013, 41, 7-13; Avdeyeva O., States’ 
Compliance with International Requirements Gender Equality in EU Enlargement 
Countries, in Political Research Quarterly, 2010, 63, 1, 203-217; Müftüler Baç M., 
Turkey’s Political Reforms and the Impact of the European Union, South European 
Society and Politics, in South European Society and Politics, 2005, 10, 17-31; Tocci N., 
Europeanization in Turkey: Trigger or Anchor for Reform, in South European Society 
and Politics, 2005, 10, 73-83; Schimmelfenning F., Sedemeir U., The Europeanization 
of Central and Eastern Europe, Ithaca-New York, Cornell University Press, 2005; 
Schimmelfenning F., Engert S., Knobel H., Costs, Commitment and Compliance: The 
Impact of EU Democratic Conditionality on Latvia, Slovakia and Turkey, in Journal 
of Common Market Studies, 2003, 3, 495-518.

Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of

https://www.semanticscholar.org/paper/European-Enlargement-and-Women%3A-An-Analysis-on-Kutlu/d4ae7a8aef399c5a607e120ae57b09be4610e86d
https://www.semanticscholar.org/paper/European-Enlargement-and-Women%3A-An-Analysis-on-Kutlu/d4ae7a8aef399c5a607e120ae57b09be4610e86d
https://www.semanticscholar.org/paper/European-Enlargement-and-Women%3A-An-Analysis-on-Kutlu/d4ae7a8aef399c5a607e120ae57b09be4610e86d


Marina Roma, Valentina Rita Scotti

316

and international standards, which commonly protect women as 
individuals, regardless of their legal status. The issue was addressed 
by a further constitutional amendment enacted in 200435.

Although the former Article 10 of the Turkish Constitution al-
ready established that women and men shall have the same rights 
– «all individuals are equal without any discrimination before the 
law, irrespective of language, race, color, sex, political opinion, phil-
osophical belief, religion and sect, or any such consideration» – 
under the 2004 constitutional reform, a paragraph providing that 
the State is deemed responsible not only for ensuring equality be-
tween women and men, but also to take the necessary measures to 
guarantee such equality in practice was added to the above Arti-
cle. This further modification introduced a principle included in 
all European constitutions and recognized as a basic principle of 
European law36.

Moreover, a new sentence was added to Article 90, stating that 
«in the case of contradiction between the provisions of the duly 
ratified international agreements on fundamental rights and free-

35 Elver H., Gender Equality from a Constitutional Perspective, in The Gender of 
Constitutional Jurisprudence, Cambridge, Cambridge University Press, 2006, 278; 
Yüksel S., Constitutional Changes of Turkey in 2001 under the Framework of the EU 
Adaptation Process, in Annales de la Faculté de Droit d’Istanbul, 2007, 153-168.

36 Conversely, under European Union law, equality between men and women 
was originally confined to labor matters. In the Treaty on the European Economic 
Community of 1957, only one single provision was related to gender discrimina-
tion, namely Article 119 referring to the principle of equal pay between men and 
women for equal work. However, starting from 1976 – when the European Court 
of Justice ruled that Article 119 EEC not only had an economic, but also a social 
aim (ECJ 8 April 1976, Case 43/75 Gabrielle Defrenne v Société Anonyme Belge de 
Navigation Aérienne Sabena [1976] ECR 455 (Defrenne II), at paras 10-12) – the 
CJEU’s case law has played an important role in promoting equality between men 
and women, also stating that the principle of non-discrimination is an expression 
of a fundamental human right (ECJ 10 February 2000, Case C-50/96 Deutsche 
Telekom AG, formerly Deutsche Bundespost Telekom v Lilli Schröder [2000] ECR 
I-743 (Schröder), at par. 57). 
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doms and the provisions of domestic laws, the judgments of the 
former shall prevail», thus providing international conventions a 
privileged position in the hierarchy of the source of Turkish law 
and making it clear that international human rights agreements 
shall prevail over domestic laws, unless they conflict with the Con-
stitution37.

The above constitutional reforms significantly affected the pro-
cess of a comprehensive review of primary legislation aimed at in-
corporating the European acquis38. 

In parallel with the enactment of the constitutional amendment 
of 2001, an entirely new Civil Code was introduced, in the attempt 
to establish gender equality within the family. The new provisions, 
formally into force from 2002, established a minimum age for legal 
marriage for both men and women and that no one can be forced 
to marry. The “head of the family” figure was substituted by a new 
regime based on equality between the spouses, whereby husband 

37 Öden M., Esen S., Fundamental Rights and Freedoms in Turkey and the 
Turkish Constitutional Court, in The Convergence of the Fundamental Rights 
Protection in Europe, Springer, 2016 points out that the original version of Article 
90.5 of the Constitution – providing that «International agreements duly put 
into effect bear the force of law. No appeal to the Constitutional Court shall be 
made regard to these agreements, on the grounds that they are unconstitution-
al» – raised some problematic issues with regard to the prohibition to appeal to 
the Constitutional Court against an international agreement. Some authors have 
interpreted this provision as: «international agreements had the same value and 
force with laws», while others have argued that the prohibition to appeal to the 
Constitutional Court for the international agreements put them in a different 
position in the legal system. Since the lex posterior or lex specialis do not apply, they 
became embodied of a common will of states or common cultural heritage.

38 The progress in the incorporation of the European acquis are summarised 
in European Commission, COMMISSION STAFF WORKING DOCUMENT 
Turkey 2012 Progress Report Communication from the Commission to the European 
Parliament and the Council Enlargement Strategy and Main Challenges 2012-2013, 
10 October 2012, available at: https://ec.europa.eu/neighbourhoodenlargement/sites/
near/files/pdf/key_documents/2012/package/tr_rapport_2012_en.pdf.
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and wife shall agree together with all the decisions concerning the 
family. In addition, based on the reformed familiar property regime 
all properties acquired during marriage shall be equally divided be-
tween spouses upon divorce39.

Although these constitutional amendments did not involve 
the provisions of the Constitution regarding the principles of 
non-discrimination at the workplace or of equal pay40, in 2001, 
the Ministry of Labour and Social Security set forth a commission 
composed of nine university professors – three appointed by the 
Government, three by the Turkish Confederation of Employers’ 
Association (TISK) and one by each of the three labor confedera-
tions – with the task of drafting a new Labor Act. In line with the 
reformed Article 10 of the Constitution, the newly enacted Labor 
Act, adopted in 2003, provided that the employment relationship 
shall be based on the principles of no discrimination between men 
and women and of equal pay for equal tasks. Under the new pro-
visions, for example, female employees cannot be dismissed in case 
of pregnancy, the duration of maternity-leaves was increased, new 
support measures were put in place in order to increase women’s 
participation in the workforce41.

39 Please see Dedeoğlu S., Veiled Europeanisation of Welfare State in Turkey: 
Gender and social Policy in the 2000s, in Women’s Studies International Forum, 2013, 
41, 7-13.

40 With regard to women’s access to employment and equal pay, Art. 5 of the 
Constitution already established: «There cannot be any discrimination based on 
language, ethnicity, gender, political alignment, philosophical ideology, religious 
beliefs and anything else similar in the work environment» whereas «for equal or 
equivalent jobs, there cannot be a disparity of wages based on gender». 

41 Law n. 4857, 22 May 2003. Please see Aybars A.İ., Copeland P., Tsarouhas 
D., Europeanization without Substance? EU-Turkey Relations and Gender Equality 
in Employment, in Comparative European Politics, 2019, 778-796; Nurhan Süral A., 
Legal Framework for Gender Equality at Work in Turkey, in Middle Eastern Studies, 
2007, 43, 5, 811-824.
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A further step was taken with the revision of the Penal Code 
in 2005. The former Penal Code still conceived the category of 
“crimes against public decency and family order” (the so-called 
“honor-crimes”); in case of women killings within the family, the 
necessity to preserve the “honor of the family” was considered a 
mitigating circumstance; with reference to rape crimes, rapists 
could be absolved if they marry their victims or the penal sanction 
had to be reduced if the rapists could prove the child’s consent. 
Based on the general assumption that no discrimination shall be 
made between persons in respect of sex, with regard to rapes and 
sexual assaults, the reformed Penal Code redefined the previous 
category of “crimes against public decency and family order” as 
“crimes against sexual inviolability”; on the other hand, marriage 
of the victim no longer allowed to avoid criminal liability. Geni-
tal examinations (i.e. virginity testings) in the absence of proper 
authorization from a judge or a prosecutor and marital rapes were 
criminalized42.

Also in the light of these reforms, at the Brussels summit of De-
cember 2004, the conclusions of the Presidency finally certified 
that Turkey had fulfilled Copenhagen political criteria and the 
accession-negotiations officially started on 3 October 2005. With 
specific regard to gender equality, in its 2004 Annual Report, the 
Commission stated that, although «a number of reforms have 
strengthened the principle of equality between men and women», 
«sustained efforts will be required to ensure that women take an 
equal place in society». According to the Commission – at the 
starting date of the negotiations – many women were still subjected 

42 See Özdemir B., The Role of the EU in Turkey’s Legislative Reforms for 
Eliminating Violence against Women: A Bottom-Up Approach, in Journal of Balkan 
and Near Eastern Studies, 2014, 16, 119-136; Kogacioglu D., The Tradition Effect: 
Framing Honor Crimes in Turkey, in A Journal of Feminist Cultural Studies, 2004, 15, 
119-151.
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to various forms of physical and psychological violence, both with-
in and outside their family, such as sexual abuses, forced and early 
marriages, unofficial religious marriages, polygamy, trafficking and 
“honor killings”. On the other hand, many women used to experi-
ence also non-violent discriminatory practices43.

In this respect, Turkey’s Negotiating Framework Document 
clearly affirmed that «it must be ensured that Turkey is fully an-
chored in the European structures through the strongest possible 
bond»; therefore, «in case of a serious and persistent breach in 
Turkey of the principles of liberty, democracy, respect for human 
rights and fundamental freedoms and the rule of law on which the 
Union was founded, the Commission would, on its own initiative 
or on the request of one-third of the Member States, recommend 
the suspension of negotiations». 

4.2. The failure of the Turkish EU-ization?

Despite the common expectation that the European democratic 
conditionality would have continued to accelerate the comprehen-
sive democratization of the Turkish legal system, the pace of the 
reforms slowed down as Turkey’s accession negotiations came to a 
standstill. 

While the Government has never formally neglected its com-
mitment to EU-membership, such commitment has not been 
matched by corresponding reforms in the last years. The most no-
table changes involved gender equality in employment, including 
– among others – the extension of unpaid maternity leave, the in-
troduction of unpaid paternity leave, and the extension of the daily 

43 Commission of the European Communities, 2004 Regular Report on 
Turkey’s progress towards accession {COM(2004) 656 final}, 10 October 2004, 
available at: https://www.europarl.europa.eu/meetdocs/2004_2009/documents/sec/
com_sec(2004)1201_/com_sec(2004)1201_en.pdf.

Q
uesto E

-book appartiene a E
LE

TTR
A

.S
TR

A
D

E
LLA

 G
M

A
IL.C

O
M

 20123011-1214-0248-2393-qprfbkaby5of



European Law and Gender Equality in Turkey

321

nursing period for the first 6 months following maternity leave44. 
Moreover, a new law on the protection of family and the preven-
tion of violence against women was adopted by the Turkish Grand 
National Assembly on 8 March 201245.

However, the refugee crisis and the declaration of a state of 
emergency following the failed July 2016 coup d’état intensified 
the tensions and froze membership discussions. In June 2018, the 
General Affairs Council conclusions stated that under the current-
ly prevailing circumstances, no further negotiations-chapters could 
be considered for opening or closing. 

Nevertheless, the impact of the Turkey-EU relations on women’s 
rights shall not be minimized. Among the 16 negotiations-chap-
ters opened since October 2005, only the one named “Social Policy 
and Employment” – including comprehensive legislation on gen-
der equality – was provisionally closed46. While the efforts of wom-
en organizations have been crucial, «had the EU train not been 
seen to be coming closer and closer», the reform process would 
have been delayed47.

The new season of European-led reforms has undeniably repre-
sented a favorable conjuncture for women’s rights, especially with 
regard to family law. As highlighted in the previous paragraph, un-

44 Aybars A.İ., Copeland P., Tsarouhas D., Europeanization Without Substance? 
EU-Turkey Relations And gender equality in employment, cit.

45 Law n. 6284, 20 March 2012.
46 Make reference to the “Joint statement by High Representative/Vice-

President Federica Mogherini and Commissioner Johannes Hahn on the Venice 
Commission’s Opinion on the amendments to the Constitution of Turkey and re-
cent events” of 13 March 2017, whereby: «The proposed amendments, if approved 
at the referendum of 16 April, and especially their practical implementation, will be 
assessed in light of Turkey’s obligations as an EU candidate country and as a mem-
ber of the Council of Europe». This joint statement is available online at: https://
ec.europa.eu/commission/presscorner/detail/en/STATEMENT_17_588.

47 Gündüz Z.Y., The Women’s Movement in Turkey: From Tanzimat towards 
European Union Membership, in Perceptions, 2004, 15.
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der the 2001 Civil Code, the new legal model of the family became 
– from a legal perspective – more similar to the European one. On 
the other hand, the abolition of the “head of the family” figure to-
gether with the introduction of a new property regime favored «a 
striking shift from the idea of “protection” to “equality between the 
spouses”»48.

However, in the absence of a full implementation by means of 
effective social policies and systematic monitoring-mechanisms, 
the outbreaking reforms introduced in the light of the accession 
process reached only a small fraction of women. 

While, under Turkish law, all women shall have the same legal 
status, the de facto situation is influenced by factors such as cultural 
background, and historical, economic and social situations. Urban, 
well-educated, middle-class women enjoy the same prerogatives of 
their male compatriots, both legally and factually, whereas women 
in the rural areas continue to experience patriarchal constraint, re-
ligious and family pressures, illiteracy, unpaid agricultural works. 
On the other hand, if there are no doubts about the fact that the 
introduction of measures in favor of equality generally encourage a 
slight swift towards different habits and attitudes, the implementa-
tion of the above legal reforms was limited by stereotyped views of 
gender roles, including in the school textbooks and in the media, 
fostering women’s material role as mothers and wives in charge of 
domestic tasks49. As highlighted in the Communication from the 
Commission to the European Parliament, the Council, the Euro-
pean Economic and Social Committee and the Committee of the 
Regions on EU enlargement policy of 29 May 2019, significant 

48 Stivachtis Y., Georgakis S., Changing Gender Attitudes in Candidate 
Countries: The Impact of EU Conditionality – The Case of Turkey, cit.

49 Müftüler-Bac M., Turkish women’s predicament, in Women’s Studies 
International Forum, 1999, 22, 3, 303-315.
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gender disparity is still present in areas such as decision-making 
and employment50. 

In this regard, while under the Turkish Constitution every 
Turkish citizen has the right to vote – women were granted the 
right to vote since 1934 – the right to stand for election as well as 
the right of association and freedom of opinion, women’s political 
participation rates are still very low. Even in the absence of any for-
mal barrier, traditional lifestyles and value judgments often reduce 
the willingness of women to participate in political life. 

As far as employment is concerned, women still bear a dispro-
portionately larger share of responsibilities for household work and 
the care of children and the elderly. The difficulties of managing 
the so-called “double day” – within and outside the family – are re-
flected in the labor market. The absence of social protection mech-
anisms to reconcile family and professional life made it rational for 
many women, rather than their male partners, to give up employ-
ment to care for children or other members of the family51.

50 European Commission, COMMISSION STAFF WORKING DOCUMENT 
Turkey 2019 Report Communication from the Commission to the European Parliament, 
the Council, the European Economic and Social Committee and the Committee of the 
Regions 2019 Communication on EU Enlargement Policy {COM(2019) 260 final}, 
29 May 2019, available at: https://ec.europa.eu/neighbourhood-enlargement/sites/
near/files/20190529-turkey-report.pdf. In this regard, please refer also to European 
Commission, A comparative analysis of gender equality law in Europe 2018 A com-
parative analysis of the implementation of EU gender equality law in the EU Member 
States, the former Yugoslav Republic of Macedonia, Iceland, Liechtenstein, Montenegro, 
Norway, Serbia and Turkey, available at: https://o europa.eu/en/publication-detail/-/
publication/4645e402-38cc-11e9-8d04-01aa75ed71a1.

51 Göksel İ., Female Labor Force Participation in Turkey: The Role of Conservatism, 
in Women’s Studies International Forum, 2013, 41, 45-54; İlkkaracan İ., Political 
Economy of Caring Labor, Gender and Deepening Conservatism in a Developing 
Economy Context: The Case of Turkey, 2013, available at: https://www.kaum.itu.edu.tr/
dosyalar/3013WorkingPaper.WorkFamilyBalance.Turkey.pdf; Grütjen D., The Turkish 
Welfare Regime: An Example of the Southern European Model? The Role of the State, 
Market and Family in Welfare Provision, in Turkish Policy Quarterly, 2006, 7, 111-129.
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Moreover, despite the participation of women in the labor force 
is slowly increasing, the gender employment gap persists52. 

Also according to the European Commission’s analysis, another 
pending issue is related to the persistence of high rates of domestic 
violence and honor crimes. In 2018, gender-based violence led to 
the death of 440 women, whereas only 317 women officially re-
ported sexual violence. 

In a nutshell, the Turkish case represents an example of how 
European conditionality favors the enactment of a comprehensive 
legislation with regard to gender equality, but the empirical results 
highlighted in the last report the European Commission issued – as 
certain scholars argued – showed that the Turkish EU-ization was 
an EU-ization «without substance» or a «veiled» EU-ization53, 
demonstrating the distinction between “enacting legislation” and 
“implementing legislation”54. 

5. Concluding remarks

While the effects of CoE’s approach and the alignment with Euro-
pean acquis has undeniably encouraged the creation of legal grounds 
for gender equality in Turkey, the latter implementation is often 

52 According to the 2019 Report, «Driven by a growing working-age population, 
the labor force participation rate continued to increase from 58.0% in 2017 to 58.5% 
in 2018. The overall employment rate for 15-64 year-olds increased from 51.5% in 
2017 to 52.0% in 2018, with a large difference between men (70.9%) and women 
(32.9%). Undeclared work remains widespread, with one-third of the workforce still 
in informal employment. The minimum wage has risen over the years in real terms, 
despite increasing inflation. This complicates the reduction of the informal sector». 

53 In this respect, please refer to Aybars A.İ., Copeland Tsarouhas D., Europeanization 
Without Substance? EU-Turkey Relations and Gender Equality in Employment, ibidem, 
and Dedeoğlu S., Veiled Europeanisation of Welfare State in Turkey: Gender and Social 
Policy in the 2000s, in Women’s Studies International Forum, 2013, 41, 7-13.

54 Stivachtis Y., Georgakis S., Changing Gender Attitudes in Candidate 
Countries: The Impact of EU Conditionality – The Case of Turkey, op. cit.
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limited by opposite social practices, with women employment and 
political participation rates that are still one of the lowest among 
countries with similar economic development. Furthermore, in 
spite of the provisions approved to contrast violence against wom-
en, the rate of femicides remains significantly high. Finally, in the 
lack of state rules, women’s representation in decision-making bod-
ies is left, in the public sphere, to internal party policies as well as, 
in the private one, to the companies ethic codes.

In this respect, a two-faced approach toward the protection of 
women’s rights can be observed. On the one side, an evolutionary 
process has started with the introduction of both significant con-
stitutional amendments and new ordinary legislation. For instance, 
the new Article 41 establishing that the family shall be based on 
equality between spouses and the new Article 10 providing that 
women and men have equal rights before the law and that the State 
has the obligation to ensure this equality in practice, by adopting 
the required measures to implement those rights, were introduced. 
Similarly, new Civil and Penal Codes were approved, in which gen-
der equality is fully entrenched in the relevant provisions.

On the other side, however, there can be doubts whether these 
reforms should be interpreted in the light of entrenching gender 
equality in the legal system or they are a reflex of the efforts for sub-
stituting the general universalistic approach to gender equality with 
the localist gender justice one some groups are leading55. A careful 
observation proves, indeed, that all the enacted measures are in line 
with the Islamic idea of gender justice, while the most evident cases 
in which gender equality should have been implemented (i.e. the 
surname issues) were resolved confirming patriarchy and women’s 
complementarity (i.e. the unity of the family risks to be disrupt-

55 Bodur Ün M., Contesting Global Gender Equality Norms: The Case of Turkey, 
Cambridge, Cambridge University Press, 2019, 828-847.
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ed by women’s use of their maiden surname). Another proof can 
be found in the 2011 decision to modify the denomination of the 
Ministry of Women and Family Affairs in the Ministry of Family 
and Social Policy, as if state policies are not focused on women per 
se but on women as part of the social construction of the family. 
The pivotal role of the latter no matter how it has been established 
can be observed also in the 2013 bill presented at the Great Nation-
al Assembly for exonerating men convicted of having sex with un-
derage girls if they subsequently marry their victims. Although the 
harsh reactions it caused led to the bill’s withdrawal, it significantly 
represents the approach to rape, and notably to child rape. 

The issue of protecting girls from VAW is also a still open one. 
Indeed, although the reasoning seemed sounding, the Constitu-
tional Court’s decisions56 having stroke down the provisions of the 
Criminal Code criminalizing sex with any person under 15 years of 
age assuming that it failed in differentiating between someone who 
violates a 14-year-old versus a four-year-old, resulted in a legal void 
able to endanger young girls of all ages. Besides, judges still enjoy a 
great margin of appreciation in determining whether the punish-
ment for rape should be diminished because the woman provoked 
her assailant, in a legal loophole in which the patriarchal culture 
assist rapists.

Under a general perspective, the Turkish case shows how the 
CoE was able to set up an effective dialogue with national institu-
tions, without engendering expectations, that – if deluded – may 
lead to opposite un-democratic reversions. 

On the contrary, the European Union – also in the light of its 
nature of sui generis interstate organization – often stressed con-
ditionality to enhance reform processes, but it has not already set 

56 See Constitutional Court E2015/26 K 2015/100, 12 November 2015, and 
Constitutional Court E 2015/108 K 2016/46, 26 May 2016.
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forth a clear negotiation-path for Turkey, thus continuously delay-
ing the accession. This led to a participated debate in the Turkish 
political world and progressively diminished the original “eupho-
ria” for the incorporation of the European acquis. While the Euro-
pean Union puts direct pressure for the introduction of democrat-
ic rules, also aimed at enhancing human rights including women’s 
rights, the effectiveness of European conditionality largely depends 
on a strong political will from both sides: otherwise, the risk of a 
rapid de-Europeanization is high, and positive impact of legal re-
forms may be quickly dismantled57.

In this regard, the CoE’s system shows its points of strength, also 
in the light of its capacity to involve not only public bodies but also 
private citizens, often bringing their claims in front of the ECtHR. 

57 Stivachtis Y., Georgakis S., Changing Gender Attitudes in Candidate 
Countries: The Impact of EU Conditionality – The Case of Turkey, op. cit.Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of
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What Do Men Do for Women’s Rights? An 
Analysis of EU Gender Equality Jurisprudence

Sophia Ayada*

1. Why studying men in EU gender equality jurisprudence?  
 A comparative approach with the development  
 of US non-discrimination law

Historically, men have been either opponents or allies to feminist 
movements. As the most extreme form of contemporary anti-fem-
inist ideologues, masculinist groups have vocally and physically 
expressed their denial of women’s rights from the 1970’s onwards, 
advocating that feminists threatened their own rights1. On the oth-
er hand of the spectrum, some men have fought alongside femi-
nists for a long time2 and their presence in the most recent feminist 
marches is quite telling in this respect. In legal instances, we also 
find such a dichotomy between men who, as members of the Parlia-
ment or as judges, expressly opposed women’s rights, and men who 

* The author is grateful to the organizers of the ELaN conference, a fantastic 
Gender and Law fora, which fostered insightful discussions, and despite the context 
of the COVID-19 pandemic. This contribution develops the points that the author 
presented orally during the conference.

1 See, in the context of US masculinist groups, Kimmel M.S., Angry White 
Men: American Masculinity at the End of an Era, Paris, Hachette Book Group, 2017.

2 See, in the context of French pro-feminist men activists, Jacquemart A., Les 
hommes dans les mouvements féministes: socio-histoire d’un engagement improbable, 
Rennes, Presses universitaires de Rennes, 2015.
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put pressure through law and participated in the reconfiguration of 
gender norms, for instance through litigation in the area of gender 
equality law. 

The influence of male applicants in the shaping of US non-dis-
crimination law is incontestable. Indeed, the anti-stereotyping 
principle, cornerstone of US non-discrimination law and defined 
as the refusal to reflect or reinforce traditional conceptions of wom-
en and men’s gender roles in US law, expanded from the 1970’s by 
virtue of the conscious choice of Ruth Bader Ginsburg to push 
forward the litigation of men applicants3. As head and co-found-
er of the American Civil Liberties Union Women’s Rights Project 
(WRP), Bader Ginsburg repeatedly defended before US Courts 
the view that both women and men faced discrimination when 
deviating from assigned traditional gender roles. As a result, she 
argued that women and men were limited in life because of precon-
ceptions on their social roles, and challenged the constitutionality 
of sex-specific legislation and regulations through a series of cases. 
Because she aimed at understanding gender discriminations as con-
sequences of gender stereotyping, but also because she considered 
gender discriminations, caused by the breach of masculine social 
expectations, as harsher for men, Bader Ginsburg repeatedly chose 
to represent male plaintiffs who sought to embrace traditionally 
feminine social roles4. Her anti-stereotyping argument was ulti-
mately upheld by the United States Court of Appeals for the Tenth 
Circuit in the ruling of Moritz5, which involved a single man caring 

3 Franklin C., The Anti-Stereotyping Principle in Constitutional Sex 
Discrimination Law, in New York University Law Review, 2010, 85, 36. 

4 This compelling argument is defended once again by Franklin (n 4) 86, by 
contrast with the conventional wisdom that suggests that Bader Ginsburg’s choice 
of picking male applicants was based on the (conservative) justification that (male) 
judges would be more sensitive to male litigants’ claims.

5 Moritz v. Commissioner of Internal Revenue, 469 F. 2d 466 (1972). 
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for his elderly mother. Because of his gender, he had been denied 
a caregiver’s tax deduction on the basis of his sex, as such abate-
ment was at that time legally limited to women carers, a situation 
which resulted according to Bader Ginsburg from the stereotypical 
assumption that single men «lacked family caregiving responsibili-
ties and the financial penalty it imposed on those who did shoulder 
such responsibility»6. In order to prove the discriminatory aspect 
of the decision that denied Moritz the abatement, Bader Ginsburg 
portrayed gender discrimination as «the detrimental effects of gen-
der stereotypes that constrained both men and women from liv-
ing their lives as they wished»7. Following this understanding of 
gender discrimination, not only the minority status of women in 
the workplace is understood as discriminatory, but all gender stere-
otypes are. Ultimately, with this interpretation of Title VII of the 
Civil Rights Act of 1964, Ginsburg was able to enlarge the prohibi-
tion of sex discrimination, at the time limited to workplace female 
discriminations, to other areas of law and to men plaintiffs. 

However, because in practice even sex-specific legislation 
which defended women’s rights had been struck down on the 
basis of the anti-stereotyping principle, Ginsburg and the WRP 
campaign faced harsh criticisms emanating from legal feminists 
in the 1980ies. Their attempt to transform gender roles by en-
larging the beneficiaries of anti-discrimination law was deemed 
to have resulted in a formal and gender-blind vision of equality, 
which primarily served men. And indeed, legal provisions aimed 
at protecting women’s rights, such as compulsory paid maternity 
leave, were struck down due to their alleged stereotyping effect 
on women. Ultimately, opponents to Bader Ginsburg argued that 
her anti-stereotyping envision of gender equality were the basis of 

6 Franklin C. (n. 4) 122.
7 Bornstein S., The Law of Gender Stereotyping and the Work-Family Conflicts 

of Men, in Hastings Law Journal, 2012, 63, 1299.
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subsequent Supreme Court jurisprudence which refused women 
certain rights, by focusing on men’s discriminations and ignoring 
women’s subordination. 

This contribution seeks to address similar questionings in the 
European context, and focuses on the concrete impact of men 
litigation – who in practice often rely on anti-stereotyping argu-
ments – on women’s rights to gender equality. By interpreting ex-
tensively four cases ruled by the Court of Justice of the European 
Union (the Court)8, this piece focuses on the ambivalent effect of 
anti-stereotyping arguments brought by men litigants, which can 
appear at first sight to be perfectly compatible with women’s rights. 
By doing so, this contribution uncovers the main theoretical issues 
that arise from male litigations based on anti-stereotyping rationale 
in gender equality matters and highlights the possible consequenc-
es of this type of litigation in terms of women’s rights. 

2. Men applicants and anti-stereotyping arguments  
 in the European context 

Following the footsteps of Mr Moritz, a series of European men ap-
plicants contested the stereotypical aspect of national legislations 
which provided sex-specific rights for women only. This section ex-
amines how these applicants formulate their claim to be recognised 
as beneficiaries of the benefits in question, against the rationale of 
the national legislation which aimed to protect women’s rights 
through the application of substantive equality measures which 
take the form of specific rights for women. 

This section also highlights that the Court does not deal uni-
formly with their claims, but rather adopts two diverging ap-

8 These four cases were selected because of the intrinsic paradoxical effects 
they hold on women’s rights, as they expose the divergence between women and 
men’s interests, and the necessity for the Court to take position between them. Q
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proaches. In certain cases, the Court denies the right in question to 
men applicants because the aim of the measure, i.e. the fight against 
structural inequalities faced by women, is deemed more important 
than men’s right to equal treatment and to access the benefit in 
question. By contrast, in a second group of cases, the Court up-
holds the reasonableness of men litigants’ claims, and rules the na-
tional legislation to be discriminatory, despite their women’s rights 
rationale. 

The following two paragraphs presents these claims and the re-
sponse of the Court, before discussing the implication of these two 
types of approaches in Section 3. 

2.1. Structuralism against men’s right to equal treatment on  
       the basis of sex: the protection of the sex-specificity  
       of measures targeting structural inequalities 

In a first series of cases, men applicants contested the legitimacy 
of national legislations implementing gender-specific measures in 
relation which maternity. These measures can take the form of a 
pecuniary bonus in case of pregnancy and of a privileged access to 
subsidised nursery places and are granted to women only because 
of their social role of carers. They often aim at furthering women 
substantive equality in the course of their pregnancy and following 
childbirth by compensating for the loss occurred by women’s lesser 
involvement in the public sphere. Male applicants have argued their 
discriminatory effect against men, and claimed that these measures 
did not directly target the biological component of pregnancy or 
of childbirth, but rather the social aspect of motherhood – and the 
subsequence discriminations faced by parents. Consequently, they 
asked to benefit as well from these rights, because of their role of 
fathers, and deemed the national legislation to enforce gender ste-
reotypes regarding the role of mothers and of fathers, by assuming 
that only mothers are in charge of childcare. 
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This rationale is clearly present in the submission of Mr. Abdou-
laye for instance9, who claimed the right to be granted a one-off 
payment of an allowance received by all female employees of the 
company he was working at, upon maternity leave. Mr. Abdoulaye 
argued that, «although the birth of a child concerns women alone 
from a strictly physiological point of view, it is, in at least equal 
measure, a social event which concerns the whole family, including 
the father»10. Indeed, and contrary to other «instances of discrim-
ination – such as maternity leave, which is exclusively granted to 
women – are justified because they are related to the physiological 
characteristics of one sex which the other does not possess»11, the 
benefit at such had a social aim, that of caring for the new-born and 
as such should not be limited to women. As such, by assuming that 
the birth of a child would socially only weight on women’s life, the 
legislation built on a gender stereotype contested by the applicant, 
who claimed that he was as impacted as his female partner from the 
birth of their child. 

In the case of Abdoulaye, the measure was only granted to wom-
en because of women’s right purposes. Indeed, the employer argued 
that the sex-specificity of the benefit at stake should be considered 
as a legitimate instance of «discrimination because the inequality 
which it produces is merely apparent and “formal” and is intend-
ed to restore equality in practice where there was previously “real” 
inequality»12. In other words, the objective of the measure was to 
counter the discrimination faced by women in the course of their 
professional life: indeed, «when a woman takes maternity leave, 
she is obliged to leave work temporarily and suffer the adverse con-

9 C-218/98 Oumar Dabo Abdoulaye and Others v Régie nationale des usines 
Renault SA [1999].

10 Judgment in Abdoulaye, par. 7.
11 Opinion in Abdoulaye, par. 5.
12 Opinion in Abdoulaye, par. 6.
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sequences, notably in terms of career advancement, of her enforced 
absence». These consequences take various forms, according to the 
applicant’s employer: woman on maternity leave cannot be pro-
posed for promotion nor claim performance-related salary increas-
es and take part in training. Further, upon return from maternity 
leave, «since new technology is constantly changing the nature of 
jobs, the adaptation of a female worker returning from maternity 
leave becomes complicated»13. Because of these disadvantages, the 
difference between women and men’s situations with regards preg-
nancy justifies their differences of treatment, and the measure was 
defended as being a positive action for women. 

Advocate general Alber followed the employer’s considera-
tions, by concluding to the protective aim of the provision towards 
women: «The provision concerning payment of the benefit forms 
part of a set of rules governing a package of measures intended to 
protect pregnant employees and their unborn children»14. On the 
issue of whether the allowance is lawful given the fact that female 
employees continue to be paid their wages for the duration of their 
maternity leave, he argued that it was a necessary step to reach “full 
equality in practice”: 

All these provisions have in common that they create the legal 
conditions needed in order to achieve actual equality. Should one, 
in the light of these provisions, consider it necessary that the allow-
ance in question be intended and apt to compensate any disadvan-
tage whatever, then it will also be necessary to identify any poten-
tial and actual disadvantages that a woman might suffer through 
pregnancy and childbirth15. 

Demonstrating the multiplicity of disadvantages suffered by 
women in maternity leave, the allowance should be considered as 

13 Judgment in Abdoulaye, par. 19.
14 Opinion in Abdoulaye, par. 43.
15 Opinion in Abdoulaye, par. 54.
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a «lump-sum compensation for the disadvantages which the preg-
nant employee will suffer upon commencing maternity leave. It 
therefore does serve to guarantee full equality»16. 

Following the footsteps of Advocate General Alber, the Court 
rejected the claim of the applicant, because of the incomparabili-
ty of women’s and men’s situations with regards to childbirth. In-
deed, there are «several occupational disadvantages inherent in 
maternity leave, which arise for female workers as a result of being 
away from work»17. Accordingly, because the lump sum is aimed 
at off-setting these disadvantages, it does not constitute a breach 
of the principle of equal treatment, and men are not discriminated 
against on the basis of their gender when not benefiting from the 
lump-sum. 

The Court adopted a similar approach in Lommers18, where it 
was asked to assess the compatibility with EU law of the alloca-
tion of nursery places exclusively to female employees of the Dutch 
Ministry of Agriculture, «save in the case of an emergency, to be 
determined by the Director». Like the French legislation contest-
ed in Abdoulaye, the Dutch legislation was under women’s rights 
objectives. It aimed «to prevent female employees from leaving 
and to enhance their prospects of promotion to higher grades»19, 
because of the concrete disadvantages faced by women in charge of 
the bulk of child-care, and the spill over effect of these disadvan-
tages on their working life. As argued by the Dutch government, 
«within the Ministry of Agriculture, women are at a disadvantage 
both numerically and in terms of their distribution across the grades 
Moreover, women are under-represented at the higher grades. The 

16 Opinion in Abdoulaye, par. 54.
17 Judgment in Abdoulaye, par. 18.
18 C-476/99 H. Lommers contre Minister van Landbouw, Natuurbeheer en 

Visserij [2002].
19 Opinion in Lommers, par. 21.
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view of the Minister of Agriculture was that the establishment of 
childcare facilities could help to overcome these existing inequali-
ties»20. Thus, the legislation aimed at enhancing women’s involve-
ment in their professional lives, by reducing the burdens caused by 
motherhood which represent a clear barrier to the exercise of a pro-
fessional activity21.

This legislation was contested by Mr. Lommers, who sought 
the extension of the access to childcare to fathers. His reasoning 
built on an anti-stereotypical understanding of fatherhood, against 
the assumption put forward by the legislation according to which 
mothers are primarily responsible for childcare. In his submission, 
Mr Lommers referred inter alia to the Council Recommendation 
on Childcare22, which «fosters a family structure where the oc-
cupational role is shared», hence defending a vision of the family 
where fathers are equally present for their offspring. Building on 
this rationale, he demonstrated the absence of any data verifying 
that «more women had in fact remained at work as a result of the 
child-care scheme»23, and that as a consequence, the objective of 
the legislation was not met. 

The Commission shared his vision and submitted that the rule 
at stake constituted indirect discrimination on the basis of gender 
which could not be considered a positive action authorised under 
the Equal Treatment Directive24. Further, the Commission re-
minded that positive measures, authorised as legitimate exception 

20 Opinion in Lommers, par. 8.
21 Opinion in Lommers, par. 70.
22 Council Recommendation 92/241/EEC of 31 March 1992 on childcare (OJ 

1992 L 123, p. 16).
23 Opinion in Lommers, par. 9. 
24 Council Directive 76/207/EEC of 9 February 1976 on the implementation 

of the principle of equal treatment for men and women as regards access to em-
ployment, vocational training and promotion, and working conditions, OJ L 39, 
14.02.1976, 40-42.
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to the principle of equal treatment under Article 2, Paragraph 4 of 
the Directive, had to counteract the adverse effects stemming from 
stereotyped views as to the role and abilities of women and reduce 
actual inequalities in social life. As the national legislation was ac-
tually more able to reinforce traditional stereotypes regarding the 
role attributed to mothers than to counter these preconceptions, 
the Commission considered that it could not be considered as a 
true positive action. 

Advocate general Alber did not share the reasoning of the ap-
plicant and of the Commission, and found the measure to be cov-
ered by the exemption of Article 2, Paragraph 4, which promotes 
equal opportunity particularly when they are intended to remove 
existing inequalities. Building on the same Recommendation on 
child-care25, the Advocate General noted that this Recommenda-
tion equally sought to foster «a family structure where the occupa-
tional role is shared»26, and reminded that «given the prevailing 
social structures, the responsibilities borne by women in their role 
as mothers often constitute a formal barrier to employment»27. As 
such, he understood «the provision of childcare as an appropri-
ate means of eliminating practical barriers which might prevent a 
woman from obtaining work», and ultimately of «improving ac-

25 And specially on its Recital 10, which reads: «Whereas inadequate provision 
of child-care services at prices affordable to parents and other initiatives to reconcile 
responsibility for the family and the upbringing of children with the employment, 
or with the education and training of parents in order to obtain employment consti-
tutes a major barrier to women’s access to and more effective participation in the labour 
market, on equal terms with men, the effective participation of women in all areas 
of society and the effective use of their talents, skills and abilities in the current de-
mographic situation», and its Recital 16, «Whereas the standard clause included in 
the Community support frameworks for structural policy stipulates consideration 
must be given to training and infrastructure requirements which facilitate labour force 
participation by women with children» (emphasis added).

26 Opinion in Lommers, par. 73.
27 Opinion in Lommers, par. 70.
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cess to employment for women with children»28. As such, and as 
they «seek to remove existing inequalities in present society»29, 
«without entailing the risk of perpetuating the traditional division 
of roles between the sexes»30, these measures were understood by 
the Advocate General as being covered by the exemption provided 
by Article 2, Paragraph 4. 

Interestingly enough, Advocate General Alber also questioned 
«whether a measure which focuses on the role of the mother is 
unlawful purely because it fails to focus on parenthood, although 
it undoubtedly is appropriate for eliminating barriers to employ-
ment»31. This questioning is particularly relevant in the context 
of this contribution, as it sheds light on the ambiguity carried by 
an anti-stereotyping approach: does a measure which focuses on 
mothers – rather on parents – in order to eliminate barriers faced 
by women in employment, is adequate despite its stereotypi-
cal aspect? According to Advocate General Alber, the answer to 
this question is clearly positive, notably because a gender-neutral 
measure – which would offer creche spots to mothers and fathers – 
would not lead to the same result, as men are substantially more 
numerous in the workplace at stake and hence women would not 
benefit from the care facility32. As such, despite the «risk of perpet-
uating traditional gender roles», legislative gender specific meas-
ures «could be an appropriate means of bringing about changes 
in attitude, behaviour and structures»33. Ultimately, he concluded 
that «the appeal to Member States to work towards an equal divi-

28 Opinion in Lommers, parr. 74 and 75.
29 Opinion in Lommers, par. 76.
30 Opinion in Lommers, par. 77.
31 Opinion in Lommers, par. 79.
32 Opinion in Lommers, par. 81.
33 Opinion in Lommers, par. 82.
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sion of parental responsibilities does not necessarily imply the right 
to a nursery place for male officials»34. 

Following Advocate general Alber’s opinion, the Court found 
the measure to be compatible with EU law as it consisted in a posi-
tive action. It highlighted that the provision indeed aimed at coun-
tering women’s low representation in the labour market. Because 
men employees were still able to obtain day care spots in urgent 
situations, the measure was deemed proportionate. Turning to the 
assessment of its legitimacy, as «a proven insufficiency of suitable 
and affordable nursery facilities was likely to induce more particu-
larly female employees to give up their jobs»35, and «the creation 
of subsidies nursery places is precisely the kind of measures needed 
to help to eliminate this de facto inequality»36. The Court there-
fore concluded to the compatibility of the measure, which targeted 
substantive equality and should not be considered as an unlawful 
instance of discrimination against men. 

The qualitative analysis of these two cases allows to highlight one 
approach adopted by the Court when faced with measures aimed 
at enhancing women’s rights. In these cases, despite the claims 
brought by men applicants asking for a more transformative vision 
of equality which would also integrate them as carers, the Court 
reiterated the necessity to provide women-specific measures in or-
der to counter the systemic discrimination they face in the course 
of their professional lives. In the next set of cases and evolving from 
the case law presented in this paragraph, the Court embraced the 
idea that the situations of men and women are structurally similar 
with regards to child rearing. As a result, and despite the structural 
differences that do not target equally women and men, they should 
be granted similar rights on the basis of gender equality premises. 

34 Opinion in Lommers, par. 84.
35 Judgment in Lommers, par. 37.
36 Judgment in Lommers, par. 21.
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2.2. Going beyond women and men’s differences:  
        the comparability of female and male workers, despite  
        the recognition of their structural differences 

In the judgments examined in this paragraph, which focuses on 
cases outside the scope of maternity and mostly concerning spe-
cial advantages in access to pensions, the Court did not pursue its 
structuralist approach by considering women and men workers 
in incomparable situations, but rather expressed its reluctance to 
enforce the breadwinner/housemaker model because of its dis-
criminatory effects against men who cannot benefit from special 
advantages reserved to women. As such, it upheld the similarity of 
women and men situations and ruled that measures granting spe-
cific rights to women were discriminatory, as defended by the male 
applicants who called for the application of anti-stereotyping argu-
ments. Indeed, against the national representatives which argue the 
necessity to consider women and men in different situations, be-
cause of structural discrimination endured by women, these plain-
tiffs claimed that considering them differently than women builds 
on stereotypes that EU gender equality law seeks to abolish. 

In Griesmar37, the French legislation provided that the service 
credit, which female civil servants held right to for each of their chil-
dren, had to be taken into account for the calculation of women’s 
pensions. The plaintiff, a French judge of the Conseil d’Etat, argued 
that fathers should be granted a similar service credit, as it was not 
linked to breaks in employment or any career caused by maternity 
leave, «which could potentially constitute a career handicap»38, 
but that it was «granted solely on the basis of parenthood»39. The 

37 C-366/99 Joseph Griesmar v Ministre de l’Economie, des Finances et de 
l’Industrie and Ministre de la Fonction publique, de la Réforme de l’Etat et de la 
Décentralisation (Griesmar) [2001].

38 Opinion in Griesmar, par. 20. 
39 Opinion in Griesmar, par. 21.
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plaintiff based its argument on the fact that he was on secondment 
when his children were born: a woman on secondment who would 
have taken maternity leave from the institution to which she had 
been seconded, would not have faced any adversarial effect on their 
careers in their home organisation. As such, he argued that he was 
discriminated against on the basis of his sex. Further, at the hear-
ing, he added that the origin of the legislation was stereotyping 
women as well, as its purpose «was to make it easier for women to 
leave the paid workforce. It had, counsel argued, to be seen as part 
of a policy to entice women away from working life and to tie them 
more firmly to the home»40. As such, the male applicant based its 
submission partly on anti-stereotyping rationale, arguing that fa-
thers and mothers are in similar situations with regard childcaring 
duties, and aimed to redress the French government’s conception 
of fathers as well as to benefit from the service credit.

By contrast, the French government defended the possibility of-
fered by Article 6(3) of the Agreement annexed to the Protocol on 
Social Policy to adopt «specific advantages for women, irrespec-
tive of the proportion of women in the civil service to compensate 
for disadvantages suffered by the under-represented sex [and no-
tably] the under-representation of women in senior positions and 
on the consequences of opting to work part-time»41. Indeed, «in 
the higher echelons of the civil service women are very much in a 
minority», and their «career development is consequently slower 
than men’s because they tend not to be appointed to the same posi-
tions»42, «even where they have not given up work while bringing 
up their children»43. Against this backdrop, the measure aimed to 
“offset these differences”, and “to compensate for real disadvantag-

40 As referenced by the advocate general in par. 86 of his opinion.
41 Opinion in Griesmar, par. 30.
42 Opinion in Griesmar, par. 33.
43 Opinion in Griesmar, par. 32.
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es” faced by women regarding pay44. Women’s rights are hence at 
the heart of the decision to adopt sex-specific measures defended 
by the French government. 

These women-focused arguments were acknowledged and em-
braced by Advocate General Alber, who argued that the French 
measure was granted on the basis of motherhood understood both 
in its biological meaning and in its social definition, which justi-
fied the exclusion of men from the scope of the benefit, as the sit-
uation of women was deemed different from that of men. From 
a biological perspective first, Advocate General Alber submitted 
that «for a woman, the physiological aspect of motherhood entails 
certain restrictions which are taken into account by the legislature 
and which have an impact on her working life»45. Because «the 
biological mother enjoys a special position in terms of her employ-
ment at the time before, during and after giving birth», which 
«have a restrictive effect on her occupational activity and prevent 
certain duties being assigned to a pregnant woman», women need 
the adoption of gender-specific measures which «giv[e] credit for 
motherhood»46 and compensate for the disadvantages suffered by 
women not only during the specific employment relationship, but 
also before: indeed, «motherhood may, for example, already have 
led to a delay in training, thereby postponing the opportunity of 
entering the civil service»47. 

Turning to the analysis of the specific position of mothers be-
cause of the social aspects of motherhood, heart of the argument 
of the applicant, the Advocate General Alber argued that mothers 
and fathers were not in similar situations with regards child-caring 
duties because of the differences of the social roles attributed to 

44 Opinion in Griesmar, par. 33.
45 Opinion in Griesmar, par. 70. 
46 Opinion in Griesmar, par. 71.
47 Opinion in Griesmar, par. 71.
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mothers and fathers in our society. He reminded the Court that 
«the constraints entailed by family duties encompassing child-rear-
ing in the broadest sense, including childcare, and preconceptions 
as to the social role of mothers on the part of those responsible 
for promotion decisions are the cause of the sociological phenom-
enon whereby women with children have diminished career pros-
pects»48. This sociological approach to motherhood allowed the 
Advocate General to understand that «fathers are not affected in 
the same way», and so «even where fathers assume family duties»: 
indeed, «the evidence is that – at least in the present social con-
text – this does not have the same adverse effect on their career 
prospects as in the case of mothers»49. Consequently, even with 
regards the social aspects of motherhood, «in many respects work-
ing mothers are not in the same situation as working fathers»50. 
Ultimately, the Advocate General submitted that, in order for the 
principle of equal pay to lead to an equality that is substantive51, «it 
must also be possible to make allowance for the negative impact of 
motherhood on a woman’s career profile, where that is the basis 
used for calculating retirement benefits»52, «provided that there 
is sociological and statistical evidence that in terms of their career 
profiles mothers and fathers are not in the same situation»53. 

However, these elements were not accepted by the Court, which 
concluded that, by refusing to all men civil servants the benefit of 
the service credit, including those who been in charge of the care of 
their offspring, the legislation breached the principle of equal pay. 
To reach this conclusion, the Court deemed mothers and fathers to 

48 Opinion in Griesmar, par. 80.
49 Opinion in Griesmar, par. 80.
50 Opinion in Griesmar, par. 81.
51 Opinion in Griesmar, par. 82.
52 Opinion in Griesmar, par. 83.
53 Opinion in Griesmar, par. 84.
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be in similar situations in the labour market with regards the bring-
ing-up of children: accordingly, «the fact that female civil servants 
are more affected by the occupational disadvantages entailed in 
bringing up children, because this is a task generally carried out by 
women, does not prevent their situation from being comparable to 
that of a male civil servant who has assumed the task of bringing up 
his children and has thereby been exposed to the same career-relat-
ed disadvantages»54. The Court also set aside the influence of the 
biological component of motherhood in the disadvantages women 
face in the course of their professional career, and refused to con-
sider the disadvantages incurred by women in the course of their 
professional career by virtue of their predominant role in bringing 
up children, as linked to “maternity leave” or to any disadvantage 
incurred as a result of being absent from work after birth. Finally, 
the Court refused to justify the measure under Article 6(3) of the 
Agreement on Social Policy, because the national legislation did 
not provide a remedy that contribute to helping women to con-
duct their professional life on an equal footing with men, as it only 
granted a service credit at the date of retirement. Ultimately, be-
cause the measure was not transformative enough55. 

In the same vein, in Briheche56, the plaintiff, a 48-year-old wid-
ower, had sought a position in the French public administration 
which he was denied based on his age. However, at the time French 
law did not apply such age limit to single widows who needed to 
continue to work. According to the French government, this leg-
islation aimed to reduce inequalities between women and men 

54 Judgment in Griesmar, par. 56. 
55 Transformative equality understood in the meaning of Fredman S., 

Substantive Equality Revisited, in International Journal of Constitutional Law, 2016, 
14, 712.

56 Case C-319/03 Serge Briheche v Ministre de l’Intérieur, Ministre de l’Éduca-
tion nationale and Ministre de la Justice [2004].
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which arose from the gendered imbalance in domestic labour and 
childcare. More specifically, the French submission refers «to 
studies according to which women undertake the essential part of 
housework, particularly in families with children» and to «statis-
tics from July 2003 according to which 10.8% of women, as against 
8.7% of men, are unemployed»57. 

The applicant claimed the discriminatory effect of the legisla-
tion on the ground of sex equality. Before concluding the incom-
patibility of the measure because of (notably) its automaticity, the 
Court recalled the aim of Article 2, paragraph 4, which is «to 
achieve substantive, rather than formal, equality by reducing de 
facto inequalities which may arise in society and, thus to prevent 
or compensate for disadvantages in the professional career of the 
persons concerned»58. The Court followed by recalling the condi-
tions of compatibility of positive actions with EU law, that are the 
criteria regarding the automaticity and the unconditionality of the 
measure, and the compulsory assessment of all candidatures (in-
cluding men’s) in order to allow for consideration of the specific 
personal situations of all candidates. Based on the automaticity on 
the French measure at stake, the Court concluded to its incompat-
ibility with EU law. 

However, the Court adopted an ambiguous and conflicted po-
sition regarding systemic discrimination which impede women’s 
professional lives. On the one hand, the Court recognised the spe-
cial social role played by women regarding care duties. On the oth-
er hand, it also highlighted that men can be carers too, and as such 
the situation of a male carer did not differ from that of a female 
carer. This conclusion led the Court to conclude to the incompati-
bility of the measure, basing its discourse on pure anti-stereotypical 

57 Opinion in Briheche, par. 25.
58 Judgment in Briheche, par. 25.
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grounds which only takes into account the possibility for men to be 
in charge of care, forgetting the fact that women can be forced to 
care. This paradoxical position in terms of women’s rights is devel-
oped in the next section, which focuses on the meaning of these 
judgments for women’s rights to gender equality. 

3. The consequences of anti-stereotyping arguments  
 on women’s rights to gender equality

These four cases offer paradigmatic examples of EU case law in-
volving men applicants, and of the two approaches adopted by the 
Court to deal with their claims. In certain cases, the Court uses 
structural inequalities which limit women’s professional growth as 
an argument to justify the grant of rights to women only. In these 
cases, the structural inequalities are sufficient to deem women in 
different situations than men, and to grant them positive action 
benefits. In other cases, despite recognising the differences which 
shape women’s and men’s lives, the Court does not consider wom-
en and men to be in different situations and rules discriminatory 
gender-specific legislations aimed at correcting women’s position 
of dependency towards men. Ultimately, in this second set of cases 
the Court pushes forward a vision of equality based on the sup-
pression of gender stereotypes which denies the effect of the na-
tional measures in the improvement of women’s right to gender 
equality. 

However, from a women’s right perspective, the situation is 
quite paradoxical, as both alternatives that are present in the case 
law offer pitfalls. In the first set of cases, where the Court favours 
the grant of sex-specific rights to women only, its jurisprudence en-
shrines a stereotypical vision of parenthood and replicates the same 
assumptions regarding motherhood that have been very much crit-
icised by feminist legal scholars over the years. Indeed, to use the 
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words of Clare McGlynn regarding the judgment in Abdoulaye, the 
Court embraces a «“maternalist” feminist approach which seeks 
to empower women within their traditional caregiving roles»59. 
As such, the Court upholds a traditional vision of motherhood, 
based on the “uniqueness” of childbirth and of pregnancy, which 
rests upon the premises that mothers are in charge of childrearing, 
and operates a naturalisation of the social aspect of parenting. In 
other words, the Court treats identically the situation of a pregnant 
worker, and that of a new mother, despite the possible implication 
of fathers in the childcare activities. 

The ruling of the Court in Lommers was equally criticised by 
several scholars who argued that the Court was more concerned 
about “parental employability” than by gender equality60. Eugenia 
Carraciolo di Torella and Annick Masselot, amongst others, argued 
that the judgment of the Court sent the message that normally, 
“care-work is for women”, and that «men enter the picture only in 
exceptional circumstances»61. And indeed, the Court ruled com-
patibly with the principle of equal treatment the measure which 
limited the access to the creche to children of female workers, neces-
sarily implying that mothers fulfil primary caring roles. By contrast, 
fathers are deemed to be fully responsible of their offspring only in 
exceptional circumstances according to the creche policy, such as 
when mothers are absent from the picture, while in “normal” cir-
cumstances they are considered as accessory with regard to child-
care responsibility. As such, this policy, and the Court’s ruling, are 
based on an assumption which replicates the traditional division 

59 McGlynn C., Pregnancy, Parenthood and the Court of Justice in Abdoulaye, in 
European Law Review, 2000, 6, 654.

60 Caracciolo di Torella E., Masselot A., Caring Responsibilities in European 
Law and Policy: Who Cares?, London, Routledge, 2020, 63.

61 Caracciolo di Torella and Masselot (n. 61) Caracciolo di Torella and.
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of roles between parents, and which pays no consideration to the 
child’s wellbeing62. 

In contrast, the second set of cases where the Court refuses to rely 
on gender stereotypes, appears to negate the importance of the dis-
advantages faced specifically by mothers notably over their financial 
assets. Indeed, although the Court is well aware of the differences 
between women and men’s lives, and of the specific instances of dis-
crimination suffered by women, these differences are not deemed 
sufficient to justify women’s special treatment with regards to pen-
sion rights for instance. Ultimately, the Court pushes forward a gen-
der-blind vision of parenthood which does not integrate the specific-
ity of the discrimination faced by mothers upon their return on the 
labour market, such as the widening of the gender pay gap. However, 
the tendential consequence of these judgments, which requires na-
tional legislations or practices to widen the scope of beneficiaries to 
gender equality rights to men, is that measures aimed at countering 
the structural inequalities faced by women during the course of their 
social and professional lives will likely be removed at the national lev-
el for the sake of “equal treatment”, rather than being extended to 
fathers as well. Indeed, as put by Jo Shaw regarding the Barber and 
following cases63, «the rhetoric of equal treatment has at times been 
used by men to their advantage and to the disadvantage of women», 
a strategy which in some situations «produced short term gains for 
men and long-term losses for women»64 and which was deemed 
by the Court compatible with gender equality law65. Further, these 

62 James G., Forgotten Children: Work-Family Reconciliation in the EU, in 
Journal of Social Welfare and Family Law, 2013, 34, 3, 363-379.

63 C-262/88 Barber v Guardian Royal Exchange Assurance Group, 
ECLI:EU:C:1990:209.

64 Shaw J., Social Law and Policy in an Evolving European Union, Oxford, Hart, 
2000, 142.

65 See, in the context of Barber and the subsequent cases, C-408/92 Smith and 
others v. Avdel Systems Ltd, ECLI:EU:C:1994:349.
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judgments which lead to extend women’s special treatment to men 
ultimately induce the replication of the stereotypical gender roles 
the judgments sought to abolish. Indeed, the suppression of women’s 
special treatment in terms of pensions for instance, which aimed at 
increasing the amount of their old-age funds, lead to higher depend-
ency of female pensioners towards their husbands. 

Ultimately, these two sets of judgments present opposite (al-
though compelling) pitfalls from the viewpoint of women’s rights. 
They either grant special rights to women based on traditional and 
harmful gender stereotypes or deny the structural reality and grant 
the same rights to both parents. It thus appears particularly neces-
sary to find a satisfactory solution beyond essentialist paternalism 
and anti-stereotypical negation of structural realities, an ambitious 
objective which will show to be particularly challenging. 
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Gender Mainstreaming and Legislative Process:  
The Italian Case Study

Rita Pescatore

1. Preliminary remarks 

The paper investigates the interplay between gender mainstream-
ing and legislative process. In particular, the paper focuses on rea-
sons, techniques and practices of gender mainstreaming within the 
legislative process in Italy.

By framing these issues, the paper addresses the following ques-
tions: What are the purposes of a gender approach within legisla-
tive process? Which techniques and practices integrate legislative 
activity using a gender perspective? How does the gender perspec-
tive impact on the legislative activity? 

More practically, the paper explores the stages of the Italian 
legislative process in which the gender approach categories are 
implemented or could be implemented. The paper examines prac-
tices and techniques for a gender-based analysis of the legislation, 
including public consultations with stakeholders, expert hearings 
within parliamentary sessions, procedures for monitoring the qual-
ity of legislation and others.

One of the aims of this analysis is to illustrate the potentialities 
and criticalities of Italian and European law instruments of gender 
mainstreaming.
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Moreover, the analysis concerns the assessment of gender im-
pact on bills and laws and it explores the so-called “gender struc-
tures” that interact with the configuration process of the rights. 

2. Gender mainstreaming: an analytical instrument and 
 a legal culture perspective

Scholarly and political debate on gender mainstreaming1 relates 
to different aspects of countries’ institutional dynamics, including 
representation, legislative process and institutions of participatory 
democracy. Furthermore, the analysis should not disregard the 
other dispute concerning the percentage of women in State Legis-
lative membership or leadership2 that represents another factor in 
national systems’ complexity.

Gender mainstreaming is variously defined in literature and leg-
islation3, even though «there is no general agreement on what this 

1 See, among the others, Salazar Benítez O., Paridad y justicia de género. 
Algunas reflexiones críticas sobre las políticas de igualdad en España, in Revista 
Comunicación y género, 2018, 1, 1, 5-24.

2 See, about that, Thomas S., The Impact of Women on State Legislative Policies, 
in The Journal of Politics, 1991, 53, 4, 958-976; Kathlene L., Power and Influence in 
State Legislative Policymaking: The Interaction of Gender and Position in Committee 
Hearing Debates, in The American Political Science Review, 1994, 88, 3, 560-576; 
Little T.H., Dunn D., Deen R.E., A View from the Top. Gender Differences in 
Legislative Priorities Among State Legislative Leaders, in Women & Politics, 2008, 
22, 4, 29-50; Kerevel Y.P., Atkeson L.R., Explaining the Marginalization of Women 
in Legislative Institutions, in The Journal of Politics, 2013, 75, 4, 980-992; Pitch T., 
I diritti fondamentali: differenze culturali, disuguaglianze sociali e differenza sessuale, 
Torino, Giappichelli, 2004; Facchi A., Faralli C., Pitch T., Letizia Gianformaggio. 
Eguaglianza, donne e diritto, Bologna, il Mulino, 2005.

3 See European Parliament Resolution of 14 March 2017 on EU Funds for 
Gender Equality (2016/2144(INI)); Council of Europe, “Gender Mainstreaming”. 
Conceptual Framework, Methodology and Presentation of Good Practises. Final Report 
of Activities of the Group of Specialists on Mainstreaming (EG-S-MS), Strasburg, May 
1998; Council of Europe, Gender Equality Strategy 2018-2023.

Q
uesto E

-book appartiene a E
LE

TTR
A

.S
TR

A
D

E
LLA

 G
M

A
IL.C

O
M

 20123011-1214-0248-2393-qprfbkaby5of



Gender Mainstreaming and Legislative Process

353

concept is and how to apply it. In fact, we find multiple options 
adapted to different national contexts. In this respect, we talk of 
gender mainstreaming “a la carta”»4.

Legislative definitions provided suggest that gender main-
streaming should be considered a political and normative perspec-
tive5, to put it another way, it prescribes that «(g)overnments and 
other actors should promote an active and visible policy of main-
streaming a gender perspective into all policies and programmes, so 
that, before decisions are taken, an analysis is made of the effects on 
women and men, respectively»6. The specific perspective of gender 
mainstreaming, therefore, «requires that gender should be present 
as an analytical tool7 in all stages of the development of these pol-
icies – design, implementation, evaluation – and that actors and 
actresses with appropriate training in the field are involved in all of 
them. And this whole process must be intended as an essential and 

4 Salazar Benítez O., Paridad y justicia de género, cit., 12 (author’s translation). 
Original text: «Por otra parte, tampoco existe un consenso acerca de qué sea dicho 
principio y de cómo aplicarlo. Más bien lo que encontramos son múltiples opciones 
adaptadas a los respectivos contextos nacionales. En este sentido se llega incluso a 
hablar de un mainstreaming “a la carta”». 

5 The European Commission also defines gender mainstreaming like “a pro-
cess” (European Commission - Directorate-General for Employment, Social Affairs 
and Equal Opportunities, EQUAL Guide on Gender Mainstreaming, Luxemburg: 
Office for Official Publications of the European Communities, 2005, 5).

6 Platform for Action, Fourth World Conference on Women, Beijing, 15 
September 1995, Chapter IV, § 79. In this regard, it is essential necessary to refer 
to the Convention on the Elimination of All Forms of Discrimination against Women 
New York, 18 December 1979 (CEDAW), within which the contents of the Beijing 
Declaration (1995) were developed and discussed.

7 With regard to the concept of gender as an analytical concept see: Scott J.W., 
Gender: A Useful Category of Historical Analysis, in The American Historical Review, 
1986, 91, 5, 1053-1075; Butler J., Gender Trouble: Feminism and the Subversion of 
Identity, Abingdon-on-Thames (UK), Taylor & Francis Ltd, 2006; MacKinnon 
C.A., Feminism Unmodified: Discourses on Life and Law, Cambridge, Harvard 
University Press, 1987.

Questo E-book appartie
ne a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfb

kaby5of



Rita Pescatore

354

compulsory part, not as a simple recommendation to be left to the 
political will»8. 

Gender-integrated perspective concerns a policy-making mind-
set, a specific way of advocating claims for protection, of conceiving 
rights, of enacting laws.

A gender-based approach to reality could ensure a gender-based 
approach to the legal system: there is a circular connection be-
tween gender and law, that is to say between implicit gender bias 
and enactment and application of the rights9. Gender mainstream-
ing could emphasise this particular interaction and disambiguate it 
at all stages of decision-making.

Society is strongly marked by gendered frameworks – which 
crystallize gender-based roles – indeed, «(t)he construction of 
the masculine and feminine is a social process of differentiation 

8 Salazar Benítez O., Paridad y justicia de género, cit., 12 (author’s transla-
tion). Original text: «Ello obliga a que el género como herramienta analítica esté 
presente en todas las fases de desarrollo de dichas políticas —diseño, ejecución, 
evaluación— y a que en todas ellas intervengan actores y actrices con la debida 
formación en la materia. Y todo ese proceso debe entenderse como parte esencial, y 
obligatoria, no como una mera recomendación que se deje en manos de la voluntad 
política».

9 See Pezzini B., Costruzione del genere e Costituzione, in La costruzione del 
genere. Norme e regole, ed. Pezzini B., Bergamo, Sestante, 2012, 15 ss. The question 
must obviously be framed in the Feminist Legal Theory for which we refer entire-
ly to: Fredman S., Women and the Law, Oxford, Oxford University Press, 1997; 
Graycar R., Morgan J., The hidden gender of law, Annandale, N.S.W., Federation 
Press, 2002; Bartlett K.T., Rhode D.L., Gender and Law: Theory, Doctrine, 
and Commentary, New York, Aspen Publishers, 1995; Bartlett K.T., Kennedy 
R., Feminist Legal Theory: Readings In Law And Gender, Boulder (Colorado), 
Westview Press, 1991; Atwell M.W., Equal Protection of the Law? Gender and Justice 
in the United States, Bern, Peter Lang Pub Inc, 2002; Okin S.M., Gender, Justice and 
Gender: An Unfinished Debate, in Fordham L. Rev., 2004, 72, 1537-1567; Eskridge 
Jr. W., Hunter N.D., Joslin C.G., Sexuality, Gender, and the Law, Westbury (N.Y.), 
Foundation Press, 2016. Feminist political perspective and Gender mainstreaming 
perspective are two political perspectives in potential dialogue between them but 
certainly not assimilable.
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between the sexes which also takes place in the specific form of a 
legal construction and, certainly, we cannot ignore that a society 
is built around a “sexual contract” which accompanies the “social 
contract”»10. Italian academic studies on gender issues (so called 
Gender analysis studies)11 and gender mainstreaming – which 
should represent the application of gender issues in framing of pol-
icies and legislation – enable us to recognise juridical positions in 
their concrete dimension of effectiveness and to consider the gen-
dered context in which they are immersed and actuated.

Gender analysis studies’ perspective discloses how gender con-
ditions convey a certain structure of power, within which feminine 
proves of being subordinate to masculine. This specific opposition 
masculine/feminine is reinforced by other conceptual opposi-
tions, culturally acquired, namely rational/irrational, active/pas-
sive, objective/subjective, thought/emotivity, culture/nature, ab-
stract/contextualized, principle-oriented/personalized and others. 
«These dualisms are sexualized and hierarchized. The first terms of 
opposing couples are associated with the masculine and superordi-
nate to the second terms, associated with the feminine. The law is 
identified with the superordinate masculine terms: the law is sup-
posed to be rational, objective, abstract and principle-oriented»12. 

10 Pezzini B., Tra uguaglianza e differenza: il ruolo della Corte costituzionale 
nella costruzione del genere, in AA.VV., Per i sessant’anni della Corte costituzionale. 
Convegno scientifico (19-20 maggio 2016), Milano, Giuffrè, 2017, 36 (author’s trans-
lation). About this concept, see above all Pateman C., The Sexual Contract, Stanford 
(California), Stanford University Press, 1988.

11 See Pezzini B., Costruzione del genere e Costituzione, cit.; Pezzini B., 
L’uguaglianza uomo-donna come principio anti-discriminatorio e come principio an-
ti-subordinazione, in Scritti in onore di Lorenza Carlassare. Il diritto costituzionale 
come regola e limite al potere, eds. Brunelli G., Pugiotto A., Veronesi P., Napoli, 
Jovene, 2009. 

12 Pitch T., I diritti fondamentali, cit., 66 (author’s translation): the author 
refers to Olsen’s analysis on feminism, for which reference is made to Olsen F., 
Feminism and Critical Legal Theory: An American Perspective, in The International 
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«(L)aw is coded in masculine»13 because national legislators con-
ceive the subject entitled to all the rights and freedoms as a male 
body, with male aspirations, with male possibilities and needs, pre-
senting it as a neutral subject14.

That being the case, gender mainstreaming in politics and 
law-making might give the law a more realistic and therefore more 
complex perspective, including feminine and masculine as «two 
dialoguing partialities»15. However, this is a process of rethinking 
social and legal categories. For this reason, it is a cultural process, 
not just political and normative, within which – it has been under-
lined in literature – it is necessary to create «a masculine subjec-
tivity capable of rethinking itself as dialoguing partiality (male and 
female as two partialities), going beyond the bewilderment caused 
by the loss of the pretension to define the world as a subordinating 
universality (finding a new gender dimension beyond the patriar-
chy, which no longer exists and which does not deserve regrets)»16.

Journal of the Sociology of Law, 1990, 18, 2, and Olsen F., What Is Feminist Legal 
Theory and Why Should Gender Studies Care about It?, in Journal of Gender Studies 
Japan, 1998, 23-33.

13 Said Frances Olsen referring to the American juridical context (see Olsen F., 
What Is Feminist Legal Theory, cit., 26).

14 Ruth Rubio-Marín analyses the foundational exclusion of women from con-
stitution-making as an expression of the ideology of separate and gendered spheres 
dominant at the birth of writtenconstitutionalism. See Rubio-Marín R., Women and 
participatory constitutionalism, in International Journal of Constitutional Law, 2020, 
18, 1, 233-259. 

15 Pezzini B., La ricerca della dignità nelle questioni difficili, scholarly report, 29 
April 2013.

16 Pezzini B., La ricerca della dignità nelle questioni difficili, cit., 4 (author’s 
translation). About the concept of “parity democracy” see inter alia: Pezzini B., 
Donne e Costituzione: le radici ed il cammino, in Studi e ricerche di Storia contempo-
ranea, 2007, 68, 163-187; Pezzini B. Democrazia paritaria o duale? Le leggi elettorali 
e la questione di genere, in AA.VV., La riforma della Costituzione. Una guida con le 
analisi di 15 costituzionalisti, Milano, RCS MediaGroup, 2016, 167-182; Pezzini 
B., Costituzione italiana e uguaglianza dei sessi. Il principio antisubordinazione di 
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Gender mainstreaming’s perspective redraws the concept of 
universal citizenship: it assumes comprehensively the feminine and 
the masculine and does not compel the feminine to identify itself 
«within normative constructions, categories, institutions born and 
defined within the boundaries of an exclusively masculine horizon 
of experience»17.

Beyond the gender mainstreaming approach «(t)he standard 
subject of both liberal and social rights remains masculine, so that 
policies to implement rights not only miss the target, but often 
produce consequences that are opposite to the purpose itself. They 
demand assimilation, not equality»18. «We are subject to specific 
rules without perceiving them. Our visible, superficial language is 
the result of identifiable transformations of latent linguistic pat-
terns that are more permanent than the visible ones»19. Among 
these patterns, the subordination of female gender to male gender 
is a specific implicit rule20, which operates significantly in legisla-
tive and law enforcement processes.

genere, in 70 anni dopo tra uguaglianza e differenza. Una riflessione sull’impatto 
di genere nella Costituzione e nel costituzionalismo, eds. Pezzini B., Lorenzetti A., 
Torino, Giappichelli, 2019, 1 ss.; Apostoli A., Rappresentanza paritaria o duale?, in 
70 anni dopo tra uguaglianza e differenza. Una riflessione sull’impatto di genere nella 
Costituzione e nel costituzionalismo, cit., 43 ss.; from Spanish constitutionalist schol-
arship, Salazar Benítez O., Igualdad, género y derecho, Santiago-Chile, Ediciones 
Olejnik, 2019, 191 ss.

17 Pezzini B., Tra uguaglianza e differenza: il ruolo della Corte costituzionale 
nella costruzione del genere, cit., 36 (author’s translation).

18 Pitch T., Libertà femminile e diritti, in www.academia.edu, 4 (author’s trans-
lation). Regarding the same process of assimilation see Thomas S., The Impact of 
Women on State Legislative Policies, cit., 974 and Little T.H., Dunn D., Deen R.E., 
A View from the Top, cit., 30.

19 Sacco R., Legal Formant: A Dynamic Approach to Comparative Law 
(Installment I of II), in The American Journal of Comparative Law, 1991, 39, 1, 385.

20 Sacco R., op. cit., 385.
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In literature it has been possible to identify «instances in which 
legal rules are interpreted in the light of ideas present in the mind but 
not in outward explanations»21: these patterns – which Rodolfo 
Sacco identified as cryptotype – have to be disclosed. Cryptotypes 
are grounded in the culture, so it is hard to recognise them: «(n)
ormally, a jurist who belongs to a given system finds greater diffi-
culty in freeing himself from the cryptotypes of his system than 
in abandoning the rules of which he is fully aware. This subjection 
to cryptotypes constitutes the “mentality” of the jurist of a given 
country»22.

The cryptotypes that populate the mind of the jurist, and that of 
the legislator as well, include cryptotypes produced by the gender-
ized structure of society23, which fixes male and female’s social roles 
and pre-establishes suitable fields for man being and suitable fields 
for woman being24. Constitutionalist scholarship defines these spe-
cific cryptotypes such as «implicit gender bias»25.

Implicit gender bias impliedly operates in the categories of 
thought, conveying a certain material vision of reality, therefore, in 
the same way they define the corresponding legal categories and le-
gal protections. Every actress and actor in the juridical system is im-
mersed in the implicit gender bias’ cultural context without being 
aware of it, thus they are influenced by them unconsciously. Gen-
der mainstreaming has the pretension to be an approach aware of 

21 Sacco R., op. cit., 386.
22 Sacco R., op. cit., 387.
23 See Morra L., Pasa B., Questioni di genere nel diritto: impliciti e crittotipi, 

Torino, Giappichelli, 2015. 
24 See Manfredini M.G., La posizione giuridica della donna nell’ordinamento cos-

tituzionale italiano, Padova, Cedam, 1978 and, opposite point of view, Esposito C., 
Eguaglianza e giustizia nell’art. 3 della Costituzione italiana, Padova, Cedam, 1953, 
30-31.

25 See Pezzini B., Implicito ed esplicito nel rapporto circolare tra genere e diritto, in 
Questioni di genere nel diritto, eds. Morra L., Pasa B., cit., 201 ss.
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the existence of implicit gender bias and of their performative ac-
tion26 in the legal system. In this regard, it pursues the objective of 
unveiling the interaction between “gender structures”27 and rights 
configuration process – fostering the implementation of the princi-
ple of gender anti-subordination28, which is enshrined in the Italian 
Republican Constitution – prescribing an overall redefinition of 
political discussion, legal reasoning and even legal language29.

More practically, to conduct a gender perspective analysis of the 
legislative process means considering the point of view that legis-
lator assumes when discussing, instructing and enacting laws and 
verifying the level of awareness in legislative process with regard to 
the impact of laws on subjective gender conditions and on power 
relations between genders.

3. Gender mainstreaming: theoretical and  
 methodological premises 

Lawmakers’ perspective, and thus the assessment of whether it is 
“gender-sensitive” or not, might be reconstructed evaluating vari-
ous aspects, such as parliamentary procedures, political negotiating 
phases, institutional and non-institutional stakeholders and finally 
laws enacted.

Firstly, two premises are needed.
On a substantial level, it has to be specified that not only gender 

legislations but also apparently gender indifferent legislations have an 
impact on gender dynamics in society. Indeed, the former have an 

26 See Cavagnoli S., Linguaggio giuridico e lingua di genere: una simbiosi possi-
bile, Alessandria, Edizioni dell’Orso, 2013.

27 So-called by Barbara Pezzini in Implicito ed esplicito, cit. 
28 Pezzini B., L’uguaglianza uomo-donna come principio antidiscriminatorio e 

come principio antisubordinazione, cit. 
29 About gender language see Corbisiero F., Maturi P., Ruspini E., Genere e 

linguaggio. I segni dell’uguaglianza e della diversità, Milano, FrancoAngeli, 2016. 
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explicit gender impact since they directly regulate gender phenom-
ena, such as gender-based violence; the latter have an implicit gen-
der impact as they refer to areas of legal system that only indirectly 
affect gender issues (e.g. Labour Law, Tax Law and others). This 
diffused effect results from the circumstance that society is struc-
turally marked by gender in all the material spheres of personal and 
professional fulfilment. Moreover, for gendered legislation should 
be intended both a legislation that reflects a legal system immersed 
in a gender context, where facts, actions and relationships might 
reproduce dynamics of subordination and a legislation that is pro-
posed, discussed and enacted by an integrated method for gender 
impact assessment and by recourse to «gender-sensitive structures 
and procedures»30.

On an institutional level, we should consider the debate about 
the presence of women in State Legislative membership and in key 
leadership positions. Given that «women are (even so) a growing 
part of modern legislative leadership teams, (although) they are less 
prominent in key leadership positions»31, scholars have observed 

30 European Parliament resolution of 14 March 2017 on EU funds for gender 
equality (2016/2144(INI)), General observations, § 5. 

31 Little T.H., Dunn D., Deen R.E., A View from the Top, cit., 29. In confir-
mation of this fact and for a more detailed and current discussion, see Un futuro 
passato remoto, in InGenere, 28 April 2020 (http://www.ingenere.it/articoli/un-fu-
turo-passato-remoto); Henley J., Roy E.A., Are Female Leaders More Successful at 
Managing the Coronavirus Crisis?, in The Guardian, 25 April 2020 (https://www.
theguardian.com/world/2020/apr/25/why-do-female-leaders-seem-to-be-more-suc-
cessful-at-managing-the-coronavirus-crisis); Gestione Covid19, poche donne e non 
nei ruoli chiave, in OpenPolis, 29 April 2020 (https://www.openpolis.it/gestione-
covid19-poche-donne-e-non-nei-ruoli-chiave/). Italian government has recently 
integrated the covid19 emergency task forces and appointed women as members. 
In this regard, the question arises as to whether the government has integrated 
the under-represented gender or whether it has integrated their expertise. In the 
first case, it should be reported that the tasks assigned to women are qualitatively 
different from those assigned to men, because the former relate to different dis-
ciplines and sectors not considered strategic (e.g. sociology, political philosophy, 
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that «(w)omen leaders in our sample do have legislative agendas 
distinct from their male counterparts. Specifically, women lead-
ers are more likely to report issues of traditional concern to women: 
health care, social services, women’s family and children’s issues, 
and the environment as priorities. They are less likely than men to 
emphasize taxes, budget matters, public safety, institutional reg-
ulation and matters of insurance or product liability as legislative 
priorities»32. 

The scholarly debate on the impact that a more significant pres-
ence of women in politics may have on legislative process is broad 
and complex: it entails the risk that the idea that women have to 
conform to stereotyped expectations, even having a leading role, 
could recur in current thinking and political culture. Asserting that 
«women leaders are more likely to report issues of traditional con-
cern to women», indeed, has the effect of entrusting women, even 
in public and political dimension, with those preconceived issues 
evaluated as compatible with female role in society. The concept 

gender-based violence, statistics, environmental protection, welfare, gender med-
icine and others). In the second place, it might be observed that from a national 
policy perspective there are capabilities perceived as essential and indispensable 
(entrusted to male personalities); on the other side, capabilities valued as less 
essential and renounceable (entrusted to female personalities), and which should 
be subsequently integrated. The masculine-essential and feminine-non-essential 
dichotomies that emerge from this analysis convey a persistent hierarchy of both 
gender roles and disciplinary, scientific, political and social fields (Redazione 
Ansa, Conte: “Integrare task force con donne”, 5 May 2020, https://www.ansa.it/
sito/notizie/politica/2020/05/04/conte-integrare-task-force-con-donne_3bae9171-
312f-4213-83db-29919b17253b.html; Soldi M., Ecco chi c’è nella task-force rosa 
anti-Covid della Bonetti, in Formiche, 14 April 2020 https://formiche.net/2020/04/
ecco-task-force-rosa-anti-covid-bonetti/; 11 donne integreranno le task force per 
l’emergenza coronavirus, in IlGiornaledellaProtezionecivile.it, 12 May 2020 
https://www.ilgiornaledellaprotezionecivile.it/dal-territorio/11-donne-integreran-
no-le-task-force-per-lemergenza-coronavirus).

32 Little T.H., Dunn D., Deen R.E., A View from the Top, op. cit., 29. 
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of “issues of women”33 further stigmatizes the condition of wom-
en and denies the collective importance of those issues, which de-
serve to get on the political agenda not as women’s issues but in 
the interest of the entire society. Finally, with reference to the link 
between level of representation of women and changing political 
priorities34, a further question should be pointed out: this is not a 
quantitative challenge but a qualitative one, it concerns the attesta-
tion of a political approach which enforces a gender culture, that is 
a culture of complexity which connects egalitarian issues to their 
cultural roots of paternalism, subordination and essentialization35.

4. Gender mainstreaming: a composite analysis

Italian legal system and, in particular, its democratic institutions 
lack a widespread gender culture, the attention to which is in fact 
episodic36 and therefore not aware of the structural nature of gen-
der inequality. In other words, legislator’s gender perspective gen-
erally operates in the event of a political response to instances of 
legal protection and social security which specifically involve the 
feminine gender and are perceived as urgent to public opinion. The 
gender-sensitive perspective is not systematically adopted in the 
building of the national legal system.

33 Thomas S., The Impact of Women, cit., 958. 
34 Ibid.
35 On gender quotas see among others Pezzini B., Il riequilibrio di genere nella 

legislazione elettorale, in La legislazione elettorale italiana: come migliorarla e perché, 
eds. D’Alimonte R., Fusaro C., Bologna, il Mulino, 2008, 111-142. 

36 For an accurate analysis of gender culture in the perspective of the legislator 
with reference to the phenomenon of gender violence, see Lorenzetti A., La violenza 
contro le donne come fenomeno giuridico complesso, in La violenza di genere dal Codice 
Rocco al Codice Rosso. Un itinerario di riflessione plurale attraverso la complessità del 
fenomeno, eds. Pezzini B., Lorenzetti A., Turin, Giappichelli, 2020. 
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Furthermore, with regard to gender dynamics and to the dif-
ferent impact of laws on genders, both level of awareness and 
gender-sensitive perspective of the legislator change according to 
whether the laws are (explicitly) gender-sensitive or (apparently) 
gender-indifferent. In the latter case, a gender perspective could be 
fostered by procedural expedients and political sensitivity which 
possibly intersect gender-equal instances.

As regards to gender-sensitive laws, instead, legislator’s perspec-
tive is multifaceted but risks not being able to elaborate the material 
complexity of gender dynamics and the relational context strongly 
marked by gender. However, legislator assumes the perspective of 
the recipients of the law – who might be direct or indirect – as 
subjects of law. In Criminal Law, for instance, the direct recipients 
are the injured party and the person committing the harmful act: 
assuming perspective of the injured party, without a gender main-
streaming approach in law-making, might lead to an effect of vic-
timisation, essentialisation and stereotyping of the female role in 
legislation and in its execution. Conversely, the perspective of the 
person who has committed a crime could lead the legislator just to 
a punitive and repressive legislative act, whereas it would require 
a more comprehensive preventive approach37. Moreover, the main 
indirect addressee of both laws in general and criminal laws is civ-
il society, from which comes a specific instance of public security, 
involving therefore the risk of replacing the interest worthy of pro-
tection.

Reality is not a neutral dimension: it is composed of different 
subjectivities and gender specificity is a characterising feature of it. 
Consequently, law could use its general nature and abstractness as 
an excuse to fail the pursuit of a substantial equality. For this rea-

37 See Lorenzetti A., La violenza contro le donne come fenomeno giuridico comp-
lesso, cit.
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son, law may not demand to neutralize the bodies within which dif-
ferences are concretely experienced and it could not neutralize the 
complexity of reality which is also a gender complexity, of course.

In some legislative areas such as Labour or Tax Law, encour-
aging the emergence of a gender perspective in legislative process 
and in the construction of legal guarantees is different from what 
happens in the case of gender phenomena such as gender-based 
violence, which involve areas of law such as Criminal Law and 
Criminal Procedure Law. In gender-based violence, indeed, pow-
er disparity between genders is maximally polarized and this as-
pect risks polarizing and stigmatizing even more incisively the 
subjective female and male conditions. This aspect would deserve 
a more extensive analysis of political and legislative events in 
these areas of legal system, which would be overly approximate to 
discuss in this context.

4.1. Places, actress/actors and instruments of  
        Gender mainstreaming

There is no provision for gender impact assessment – as a structural 
fulfilment – in the Italian legislative process, neither of policies nor 
of draft legislation under discussion. However, in the Italian system 
there are several parliamentary institutions and bodies of demo-
cratic participation, which might potentially ensure the implemen-
tation of gender mainstreaming in all decision-making bodies, if 
only they were applied.

Gender mainstreaming finds space in parliamentary and other 
political decision-making bodies. With regard to the former, we 
should primarily consider State Legislative Committees, where the 
legislative inquiry is conducted, where various institutional actors 
– such as parliamentarians and parliamentary groups – perform 
their typical functions, where committee hearings take place and 
various parliamentary officials intervene.
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In the preliminary legislative activity a very significant role is 
played by the office of Study Services at the Italian Chamber of 
Deputies and at the Senate of the Republic38, which are entrusted 
with an activity of supplementary documentation of the prelimi-
nary legislative activities; this institution may therefore represent 
the instances of gender mainstreaming originating from the system 
of national and supranational sources of law.

In the context of committee hearings39, on the other hand, a gen-
der perspective might be provided by the experts in a certain legis-
lative field, heard by Members of Parliament. However, these insti-
tutional interlocutors are convened according to political choices 
that reflect the (gender-sensitive or not) perspective of political 
parties. These interlocutors represent in Parliament the legal inter-
ests involved in a specific legislative reform: political selection in 
connection with gender legislation is much more restricted than in 
the apparently indifferent legislation on gender inequality issues40. 
In the former, the gender perspective is as supposed as (potentially) 
polarised; in the latter, it is even uncertain whether it will be rec-
ognised.

38 In Italian Servizi Studi, for which see https://www.senato.it/documentazi-
one_studi and https://www.camera.it/leg18/292.

39 Regulated by Parlamentary Rules: Articles 46 and 47, Senate of Republic’s 
Regulation; Articles 79, paragraph 5 and 143, Chamber of Deputies’ Regulation. 

40 In support of what has been stated in the text, it can be observed that the 
choice of institutional interlocutors in the field of gender-based violence is almost 
taken for granted: for the discussion in Parliament of the recent Italian law on 
gender-based violence (Law n. 69 of 19 July 2019 - Modifiche al codice penale, al 
codice di procedura penale e altre disposizioni in materia di tutela della vittime di 
violenza di domestica e di genere, so-called Codice Rosso), representatives of the 
judiciary, social partners and associations operating in that field have been sum-
moned (for more details see http://www.senato.it/leg/18/BGT/Schede/Ddliter/
comm/51081_comm.htm and http://www.senato.it/leg/18/BGT/Schede/Ddliter/
comm/51600_comm.htm).
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Standardisation quality instruments41 might also contribute to 
the gender mainstreaming in legislative policies: they form the so-
called “quality cycle of legislation”. These are the tools to implement 
quality standards of laws, first and foremost the clarity of laws that 
represent the highest expression of popular sovereignty42. These in-
struments measure the generic impact of laws on the legal system – 
both before and after the enactment of a law – but without consid-
ering the specific gender impact. Among them, public consultations 
might be formidable means to integrate policies with the gender 

41 See Article 14, Law n. 246 of 28 November 2005 - Semplificazione e 
riassetto normativo per l’anno 2005; Presidenza del Consiglio dei Ministri - 
Dipartimento per gli affari giuridici e legislativi, Manuale operativo delle diverse 
tecniche per la valutazione della regolamentazione (http://www.qualitanormazione.
gov.it/uploads/download/file/269/PCM-DAGL_manuale_operativo_air_vir.vfi-
nal.pdf). 

42 Standardisation quality instruments are: Regulatory Impact Assessment 
(in Italian Analisi di impatto della regolamentazione - AIR), Technical 
Regulatory Analysis (in Italian Analisi tecnico-normativa - ATN), Regulatory 
Impact Assessment (in Italian Valutazione d’impatto della regolamentazione 
- VIR), subsequent to the AIR, the Technical and Financial Report (in Italian 
Relazione tecnico-finanziaria - RTF), and the so-called Consultations, intro-
duced by the aforementioned Article 14 of Law n. 246 of 28 November 2005. 
These are included in the preparatory instrumentation – in the exclusive availa-
bility of the Government – which assists in the production process of the laws, 
still lacking, however, a more specific device for measuring gender impact. On 
such instruments, in general, see among others: Di Porto V., L’analisi di impatto 
nell’istruttoria legislativa, in L’analisi di impatto della regolamentazione (AIR) 
e l’analisi tecnico-normativa (ATN) nell’attività normativa del Governo, Atti 
del Seminario di Studi svoltosi a Pisa il 10 giugno 2002, E. Catelani, E. Rossi, 
Milano, Giuffrè, 2003; Dickmann R., L’istruttoria legislativa nelle commissioni. 
Profili formali e garanzie sostanziali per un giusto procedimento legislativo, in Rass. 
parl., 2000, 1; Recchia G., Dickmann R., Istruttoria parlamentare e qualità della 
normazione, Padova, Cedam, 2002; Dal Canto F., Formazione e valutazione della 
legge: la qualità della normazione nelle fasi di formazione e valutazione, in Rivista 
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perspective: they promote the contamination of politics by the in-
stances that come from civil society and associations43.

Another potentially effective evaluation instrument – in terms 
of assessing the impact of laws on gender relations in different areas 
of the legal system – are the so-called “evaluation clauses”44 which 
are legal provisions requiring supervise the state of implementa-
tion and impact in the legal system of laws containing them. They 
should be activated to investigate the possibility of a different im-
pact of a specific law on the status of women and on that of the 
men; notwithstanding, sometimes the legal treatment is equal but 
neutralizing, or different but essentializing.

A gender-integrated perspective45 might also be conveyed by 
the ministerial, governmental and parliamentary offices respon-
sible for drafting legislative texts46 and for negotiating linguistic 

43 On the issue, Octavio Salazar Benítez (Paridad y justicia de género, cit., 22) 
observes that «(i)n the development, implementation and evaluation of all these 
policies it would be essential to establish continuous dialogues between public 
authorities and civil society, for example between administrations and companies, 
or between representative bodies and citizens’ groups» (Original text: «En la elab-
oración, ejecución y evaluación de todas estas políticas sería fundamental establecer 
diálogos continuos entre los poderes públicos y la sociedad civil, por ejemplo entre 
las Administraciones y las empresas, o entre los órganos representativos y los colec-
tivos ciudadanos»).

A very virtuous example is given by the public consultation conducted by the 
Italian Government on the implementation of the so-called Extraordinary Action 
Plan against sexual and gender-based violence, introduced by Article 5 of Decree Law 
n. 93 of 14 August 2013. 

44 See among others: Gipponi T.F., Caruso C., Le clausole valutative e la loro 
effettività, in Fuga dalla legge? Seminari sulla qualità della normazione, ed. Zaccaria 
R., Brescia, Grafo edizioni, 2011, 291 ss.; Lupo N., I profili istituzionali della val-
utazione delle politiche: i rapporti tra assemblea ed esecutivo, in Amministrazione in 
cammino, 2005.

45 In this respect we refer to the theoretical context given by MacKinnon C.A., 
Toward a Feminist Theory of the State, Cambridge, Harvard University Press, 1989.

46 In Italy they can be identified in: Department for Legal and Legislative 
Affairs (so-called DAGL), Legislative Offices of the Ministries, Legislative Offices 

Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of



Rita Pescatore

368

statements with the political component, because linguistic for-
mulations of legislative norms transfer specific conceptions of 
gender relations.

During the XVII Legislature, in Italy, an effort was also made 
to introduce a specific instrument for evaluating the gender impact 
of legislation with bill n. 930 of the Chamber of Deputies and bill 
n. 949 of the Senate of the Republic47. The two bills provided for 
the modification of the legislative discipline which had introduced 
the evaluation instruments into the legal system (Article 14 of Law 
n. 246 of 28 November 2005), including gender impact among the 
investigation and evaluation profiles. They provided that the Gov-
ernment, for the implementation of the AIR and VIR assessments, 
has to collect comparable data on gender equality and statistics dis-
aggregated by gender and has also to quantify the impact on female 
employment of investments and public policies on employment and 
training48. In addition, Bill n. 949 also provided the establishment 

of the Senate of the Republic and Committee on Legislation of Chamber of 
Deputies.

47 Act of Chamber of Deputies n. 930 - “Modifiche all’articolo 14 della leg-
ge 28 novembre 2005, n. 246, e all’articolo 20 del codice delle pari opportunità 
tra uomo e donna, di cui al decreto legislativo 11 aprile 2006, n. 198, in materia 
di valutazione dell’impatto di genere della legislazione” (https://www.camera.it/
leg17/126?tab=&leg=17&idDocumento=930&sede=&tipo=); Act of Senate of 
the Republic n. 949 - Disposizioni per la valutazione dell’impatto di genere del-
la regolamentazione e delle statistiche (http://www.senato.it/leg/17/BGT/Schede/
Ddliter/41626.htm). 

48 Camera dei Deputati - XVII Legislatura - Disegni di legge e relazioni - 
Documenti, Proposta di legge N. 930, Relazione introduttiva, pp. 2-3: «La presente 
proposta di legge modifica il suddetto articolo 14 della legge n. 246 del 2005, al 
fine di prevedere che l’analisi dell’impatto della regolamentazione (AIR) e la verifica 
dell’impatto della regolamentazione (VIR) ricomprendano l’impatto di genere tra i 
profili di indagine e valutazione. (Prevede che) per la realizzazione delle valutazioni 
AIR e VIR il Governo raccolga dati comparabili sulla parità tra i generi e statis-
tiche disaggregate in base al sesso e quantifichi inoltre le ricadute sull’occupazione 
femminile degli investimenti e delle politiche pubbliche in materia di occupazione 
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of an Advisory Observatory on the gender impact of public regula-
tion at the Equal Opportunities Department of the Presidency of 
the Council of Ministers, and the introduction of an articulated 
set of measures aiming to avoid that public decisions – apparently 
gender-neutral – might have a different impact, even if unforeseen 
and unintended49. However, the value of this specific instrument 
for assessing the gender impact of legislation, which would have a 
double core – technical and political50 – blends with some critical 
aspects. More precisely, it should be noted that the gender impact 
assessment instrument is included in the context of the assessment 
instruments typically actionable by the Government, and therefore 
subtracted from the willingness and initiative of the parliamentary 
minority. Finally, the gender impact assessment instrument is not 
planned as an evaluation instrument of laws and policies in general, 

e di formazione» (http://documenti.camera.it/_dati/leg17/lavori/stampati/pdf/17P-
DL0007920.pdf). 

49 Senato della Repubblica - XVII Legislatura - Disegni di legge e relazioni - 
Documenti, Proposta di legge N. 949, Relazione introduttiva, p. 3-4: «l’istituzione, 
presso la Presidenza del Consiglio dei ministri – Dipartimento per le pari oppor-
tunità, di un Osservatorio consultivo sull’impatto di genere della regolamentazione 
pubblica e, più in generale, l’introduzione nel nostro ordinamento di un insieme 
articolato di misure volte ad evitare che decisioni politiche – apparentemente neutre 
rispetto al genere – possano avere un impatto differente, anche se non previsto e non 
voluto» (http://www.senato.it/service/PDF/PDFServer/BGT/00714943.pdf).

50 In this regard, reference should be made to the profile of the composition 
of the Observatory, regulated by Article 1, paragraph 3 of the bill n. 949: «3. 
L’Osservatorio è composto da un rappresentante della Presidenza del Consiglio dei 
ministri – Dipartimento per le pari opportunità, che lo presiede; da due rappresent-
anti designati dal Consiglio nazionale dell’economia e del lavoro, indicati dalle parti 
sociali; da due rappresentanti dell’Istituto nazionale di statistica (ISTAT); da due 
esperti nominati con decreto del Presidente del Consiglio dei ministri, di concerto 
con il Ministro per le pari opportunità, lo sport e le politiche giovanili, sulla base 
delle specifiche professionalità nel settore legislativo e degli studi di genere. Nella 
composizione dell’Osservatorio è assicurata la rappresentanza di entrambi i sessi. 
Nella medesima composizione, nessuno dei due sessi può essere rappresentato in 
misura superiore ai tre quinti del totale dei componenti».
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but specifically oriented to some sectors such as women’s employ-
ment and training. 

This last-mentioned aspect is problematic precisely because it 
reflects a political evaluation which disregards the gender impact 
as an effect that is produced in every area of the legal system. There-
fore, it does not incorporate the awareness that gender structures 
replicate in the system dynamics of hierarchy and subordination 
between genders.

Moreover, in the Italian legal system, there are two other institu-
tional subjects, to whom can be recognized a significant potential 
for the implementation processes of a gender-integrated policy per-
spective. The first one is the National Institute of Statistics (ISTAT); 
it is an important institutional actor in the quantification of phe-
nomena strictly related to the multiple forms of gender disparity 
(e.g. sexual harassment, gender-based violence, wage gap, distribu-
tion of care work and others)51 and it could exercise a significant 
power of direction of public policies. In this regard, it is considered 
useful to reflect on the impact that the numerical-statistical data – 
which highlights, names and interprets material situations – could 
and should have in the construction of political discourse and leg-
islative policies.

The other one is the National Equality Committee, established 
at the Ministry of Labour and Social Policy by the Code of Equal 
Opportunities for Women and Men (Legislative Decree n. 198 
of 11 April 2006, Articles 8-11). This committee should perform 
proactive, consultative and monitoring functions with regard to 

51 On the statistics compiled by ISTAT see https://www.istat.it/it/archivio/
genere; For other statistical studies on gender inequality see http://www.ingenere.
it/ and Minerva - Laboratory on Diversity and Gender Inequality (https://web.un-
iroma1.it/labminerva/en). On the role played in the Italian Constitutional System 
by ISTAT see Pirozzoli A., Il potere di influenza nel sistema costituzionale. Le “forze 
politiche” inaspettate, Torino, Giappichelli, 2019, 125 ss. 
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the legislative production and public policies concerning gender 
equality, thus taking a privileged position with reference to the 
implementation of gender mainstreaming. However, it is another 
political, non-technical agency and its material scope of action is 
problematically limited to the field of Labour Law. This last aspect 
is the result of a vision of gender mainstreaming that remains still 
sectorial.

A possible source of contamination of politics with the instanc-
es of gender mainstreaming is also represented by stakeholders (so-
called lobbies)52, who interact with decision-making and legislative 
processes in the newly institutionalized forms53. Given the prob-
lematic nature of considering women as a group or a category54, it is 
equally complex to think of delegating women’s instances of equal-
ity to subjects who are professionally identified as representatives 
of interests by the institutional language. In any case, they tend to 
be subjects coming from the context of civil society mobilisation55, 
who enter the decision-making circuit and who are required to rep-
resent a qualified interest from a gender perspective and in the po-
litical declination of gender anti-subordination. 

The inequalities which affect the material condition of women 
also affect the ontological structure of society, based on a binary 
code which reveals the existence of the two sexes and that constant-
ly establishes a hierarchical relationship between them. These ine-

52 About it see Pirozzoli A., Il potere di influenza nel sistema costituzionale, cit., 
119 ss.; Di Maria R., Rappresentanza politica e lobbying: teoria e normativa. Tipicità 
ed interferenze del modello statunitense, Milano, FrancoAngeli, 2013. 

53 In the Italian parliamentary system, a specific Register of Lobbies has been 
established in the Chamber of Deputies (Deliberazione dell’Ufficio di Presidenza 
dell’8 febbraio 2017 - Disciplina dell’attività di rappresentanza di interessi nelle sedi 
della Camera dei deputati).

54 See Pitch T., Libertà femminile e diritti, cit., 4. 
55 For this aspect see Rubio-Marín R., Women and participatory constitutional-

ism, cit., 246.
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qualities have therefore to be represented and discussed at length 
by politics, since they do not constitute the instance of a single par-
ty but one that comes from the material and ineliminable existence 
of complexity, with its specificity of gender. They deal directly with 
the existing factual circumstances and factual gender conditions 
in society and, once they are brought to the attention of politics 
through «institutional and non-institutional strategies»56 and 
subjects57, they require a joint gender-sensitive perspective – at least 
on the level of discussion if not in terms of sharing – which, far 
from being a mere technical tool, necessarily implies the assump-
tion of a political perspective on the gender issue. 

Another institution, founding of constitutional democracy and 
of the principle of popular sovereignty, is the popular legislative 
initiative, through which civil society, associations and other para-
statal actors represent specific instances of protection to political 
forces acting directly within the legislative process58.

Gender mainstreaming also avails itself of some European soft 
law instruments59, which were introduced with the European Par-

56 Ibid. 
57 In Italiadecide’s 2019 report, among the so-called interest groups, alongside 

organisations pursuing a specific economic interest and organisations with a defined 
institutional purpose, there are «groups that gather around a cause (volunteering, 
gender, religion, science and culture)» (Antonucci M.C., I gruppi di interesse istituz-
ionali e il lobbying interistituzionale, in Italiadecide Rapporto 2019, Democrazia degli 
interessi e interessi della democrazia. Migliorare la qualità della decisione pubblica, 
Bologna, il Mulino, 2019, 269).

58 See the historical case of the popular initiative bill on sexual violence, on 
which see Pezzini B., Condizione giuridica della donna e problemi della rappresentan-
za: la legge sulla violenza sessuale, in Pol. dir., 1985, 4, 691-718; Pezzini B., Il diritto e 
il genere della violenza: dal Codice Rocco al Codice Rosso (passando per la Convenzione 
di Istanbul), in La violenza di genere dal Codice Rocco al Codice Rosso, cit.

59 First of all, it should be pointed out that gender mainstreaming entered 
the European perspective with the Treaty of Amsterdam (Article 3, paragraph 2, 
now Article 8 of the Treaty on the Functioning of the European Union), affecting 
not only the production of legislation but also the construction of public policies 
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liament Resolution of 14 March 2017 on EU funds for gender equal-
ity. They consist of «gender indicators60, gender impact assessment 
(GIA) and gender budgeting (GB)»61. Specifically, the aforemen-
tioned resolution not merely accepts a concept of gender main-
streaming which includes all areas of human person’s fulfilment62 
but also includes a dynamic dimension of gender budgeting, which 
highlights the specific structural dimension of gender inequalities 
as well as the inherent mobility of both genders and gender imbal-
ance.

5. Concluding with a perspective

The examination of the instruments that positive law offers to the 
perspective of gender mainstreaming should serve at least to give 
a overview of the potentialities, which already exist in the system, 
in relation to the specific issue of redefinition of the feminine and 
the masculine. The gender mainstreaming perspective should be as 
widespread and multi-layered as possible, namely practiced in a len-

and the institutions of financial and social policies. European Directive 2006/54 
subsequently provided a definition of gender mainstreaming (Article 29 - Gender 
mainstreaming: «Member States shall actively take into account the objective of 
equality between men and women when formulating and implementing laws, reg-
ulations, administrative provisions, policies and activities in the areas referred to in 
this Directive»).

60 Istituto Europeo per l’Eguaglianza di Genere (EIGE), L’indice sull’uguaglian-
za di genere. Principali conclusioni, Lussemburgo, 2014.

61 European Parliament resolution of 14 March 2017 on EU funds for gender 
equality (2016/2144(INI)), § 9. About Italian gender budgeting 2018 see http://
www.rgs.mef.gov.it/VERSIONE-I/attivita_istituzionali/formazione_e_gestione_del_
bilancio/rendiconto/bilancio_di_genere/.

62 «Calls for gender mainstreaming provisions also to be adopted in pol-
icy fields that are not considered to be immediately related to gender equality, 
such as ICT, transport, business and investment support or climate change» 
(European Parliament resolution of 14 March 2017 on EU funds for gender equality 
(2016/2144(INI)), § 15).

Q
ue

st
o 

E
-b

oo
k 

ap
pa

rt
ie

ne
 a

 E
LE

T
T

R
A

.S
T

R
A

D
E

LL
A

 G
M

A
IL

.C
O

M
 2

01
23

01
1-

12
14

-0
24

8-
23

93
-q

pr
fb

ka
by

5o
f

http://www.rgs.mef.gov.it/VERSIONE-I/attivita_istituzionali/formazione_e_gestione_del_bilancio/rendiconto/bilancio_di_genere/
http://www.rgs.mef.gov.it/VERSIONE-I/attivita_istituzionali/formazione_e_gestione_del_bilancio/rendiconto/bilancio_di_genere/
http://www.rgs.mef.gov.it/VERSIONE-I/attivita_istituzionali/formazione_e_gestione_del_bilancio/rendiconto/bilancio_di_genere/


Rita Pescatore

374

ticular way, tested in all contexts, in all activities and by all actresses 
and actors of political, legislative and judicial63 decision-makings. 
It should be an approach consciously activated with awareness, not 
just as an absorbed assumption of politics and legislation. It should 
be, instead, a conceptual ground that constantly needs to be trig-
gered and experienced.

For this to happen it is necessary that the application of the 
technical instruments of gender mainstreaming mingle both polit-
ical thought and political practice. Gender mainstreaming is only 
possible if a gender-based political agenda is combined with the re-
definition of a political thinking which considers gender as an an-
alytical parameter, which decodes gender relations as hierarchical 
relations in all areas of human life.

However, a gender-based political agenda is achievable if it is 
generated by a widespread gender political culture. The first one 
is not a consequence of the second, but they should stand out and 
impose one another.

The non-overlapping between a gender-based political agenda 
and a feminist political agenda is worth reflecting upon: a gen-
der-based political agenda does not necessarily correspond to a 
feminist political agenda64; the political direction of the former 
can be intentionally neutralizing, differentiating, anti-subordina-
tion oriented, conservative, reactionary, restoring patriarchy alike.

63 It is necessary to refer, in this regard, to the specific analytical perspective of 
so-called Juridical Feminism, for which see among others: Graziosi M., Infirmitas 
sexus: La donna nell’immaginario penalistico, in Democrazia e diritto, 1993, 33, 2, 
99-143; Boiano I., Femminismo e processo penale, Roma, Ediesse, 2015; Simone 
A., Boiano I., Femminismo ed esperienza giuridica. Pratiche, Argomentazione, 
Interpretazione, Roma, Edizioni Efesto, 2018; Montessori M., Per la causa delle 
donne, Milano, Garzanti, 2019. 

64 Octavio Salazar Benítez speaks about “feminist political agenda” in Salazar 
Benítez O., Paridad y justicia de género, cit., 20.
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A gender-based political agenda, indeed, is a politically flexi-
ble container which can even be declined «with opposing gender 
agendas»65 to a political perspective that defines and recognizes 
itself as feminist. Instead, a feminist political agenda is a political 
container that derives from a qualified political perspective, which 
specifically – despite the plurality of feminisms – focuses on gen-
der inequality, the subordination of the female gender to the male 
gender and the hierarchical structure of relations between the two 
genders.

Moreover, in the internal perspective of the gender non-subor-
dination principle, as a founding and binding Italian constitutional 
principle66, gender mainstreaming encounters, in the national po-
litical-constitutional context, a specific negative limit to its mul-
tiple political declination: it seems to have already in the gender 
non-subordination principle an imposed implementation path, 
namely a minimum negative political content. 

If it is not assumed as constitutionally bound to the implemen-
tation of the gender non-subordination principle, the internal po-
litical declination of gender mainstreaming could not at least con-
flict with the precise direction67 that the gender non-subordination 
principle imprints to the whole legal system, showing its perform-

65 Cfr. Rubio-Marín R., Women and participatory constitutionalism, cit., 259.
66 About the binding value of the gender non-subordination principle Barbara 

Pezzini argues that «(i)n a rigid constitution, the non subordination principle is 
a fundamental principle, acting on several levels: it governs the implementation 
of constitutional provisions; it addresses the interpretation of the law; it can be 
applied directly» (Pezzini B., Gender Quotas in Electoral Systems and in Political 
Appointments: Italy as a Case Study, paper discussed during the seminar “Quotas 
as a Strategy for Inclusion of Specific Groups in Private and Public Life”, European 
University Institute (EUI), Florence, 8 March 2013, 7). 

67 Cfr. Pezzini B., Tra politica e giurisdizione: natura (e “genere”) dell’atto politico 
e del suo sindacato giurisdizionale. A proposito del controllo giurisdizionale sul rispetto 
dell’equilibrio di genere nella composizione del governo, in Scritti in onore di Antonio 
D’Atena, Milano, Giuffrè, 2015, IV, 2460. 
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ative force in the relations between women and men and in the 
different contexts in which these take place.

In this framework, the gender mainstreaming directly concerns 
both policies and rights, which mutually contaminate each other. If 
the perspective of the former changes, the conceptual structure and 
legal effects of the latter change too68. 

Rights and policies are instruments and thus they cannot be 
considered neutral69. They reflect a specific world view and a spe-
cific scale of values. Policies reflect the contemporary culture and 
therefore also bring along with it gender structures which populate 
that culture. The circularity between gender structures and rights70 
is constantly fuelled by the lack of awareness of its proper existence.

The effect of gender structures in the shaping of rights is as evi-
dent as difficult to quantify. This incidence is a plural effect, because 
plural is the dimension of the actresses and actors who contribute 
to it in the legal system, both actively and unconsciously.

Gender mainstreaming may have some chance to succeed only 
if it is taken on as a cultural and conceptual perspective even before 
being an instrument of policy shaping.

The cultural and conceptual perspective we need looks at the 
world71, at the dual universality (feminine and masculine) in its 

68 See Pitch T., Libertà femminile e diritti, cit., 4-5. 
69 Schmitt C., Le categorie del “politico”, Bologna, il Mulino, 1972, 178-179. 

Tamar Pitch says about it: «Qual è il luogo di diritto e diritti in questa situazione? 
Strumenti, come sono sempre stati. Strumenti da utilizzare con parsimonia, consape-
voli delle possibili conseguenze inattese e perverse del loro uso. Strumenti, in alcuni, 
o anche molti casi, indispensabili. Le norme, lo ricordo, sono messaggi: la loro utilità 
o viceversa i possibili svantaggi vanno dunque misurati anche rispetto al loro valore 
simbolico e capacità di comunicazione» (Pitch T., Libertà femminile e diritti, cit., 8).

70 See Pezzini B., Costruzione del genere e Costituzione, cit. 
71 Hannah Arendt says: «(c)omunque ci si ponga nei confronti della questione 

se nella crisi attuale sia in gioco l’uomo o il mondo, una cosa è certa: la risposta che 
pone l’uomo al centro delle preoccupazioni presenti e ritiene di doverlo cambiare per 
porvi riparo, è profondamente impolitica; al centro della politica vi è infatti sempre 
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concrete materiality, not at the single individual or at the single 
issue or phenomenon detached from the context where they orig-
inate.

la preoccupazione per il mondo, non per l’uomo» (Arendt H., Che cos’è la politica?, 
Torino, Biblioteca Einaudi, 2006, 18).
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- SECTION IV -
GENDER(ED) RELATIONSHIPS,  

REPRODUCTION AND THE MARKETQuesto
 E

-book a
ppartie

ne a E
LETTRA.S

TRADELLA G
MAIL.C

OM 20123011-1214-0248-2393-qprfb
ka

by5
of



Questo
 E-book a

ppartie
ne a ELETTRA.STRADELLA G

MAIL.C
OM 20123011-1214-0248-2393-qprfb

ka
by5

of



381

Enforcing Unenforceability:  
A Law & Economics Analysis of  

Surrogacy Agreements and their Enforceability
Rachele Zamperini

1. Introduction

«For a market in babies (or baby-making) to exist, babies must 
be something people affirmatively want and are willing to trade 
for»1. Since the first baby was born through IVF in 1978 a glob-
al market for reproductive services has developed alongside re-
productive technologies2. Meanwhile an international market for 
commercial surrogacy has grown at the same pace, even if most 
countries in the World forbid this practice. From this perspective 
surrogacy can be considered as a commercial relationship and sur-
rogacy agreements are suitable to be examined under the lens of 
economic analysis. Through a gestational surrogacy agreement, a 
woman agrees to be implanted with an embryo created by IVF and 
formed of the intended parents’ gametes (although donor sperm or 
a donor egg can be used). The woman who signed the contract as 
surrogate mother thus agrees to become pregnant and deliver the 
child with the intention of handing him or her over to the intended 
parents. So, the object of the main contract obligation in a surro-

1 Sanger, C., Developing Markets in Baby-Making: In the Matter of Baby M, 30 
Harv. J. L. & Gender, 2007, 67, 72. 

2 Spar D., The Baby Business. How Money, Science, and Politics Drive the 
Commerce of Conception, Boston, Harvard Business School Press, 2012.
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gacy agreement can be represented as the exchange of a particular 
good. While for some authors babies are the object of trade3 and 
for others what is sold and bought is the woman’s reproductive ca-
pacity4, this paper identifies that good with the surrogate mother’s 
“parental rights” on her child5.

From this point of view, surrogacy market lends itself to be stud-
ied as a species of a wider genus that Martha Ertman names «paren-
tal rights markets»6. To make the exchange possible parental rights 
are to be considered as an alienable good, but parental rights are 
not an ordinary good, they have the characteristics of what Guido 
Calabresi and Philip Bobbitt call tragic good7. They are an example 
of scarce good: it is not possible to make them available to every-
one without cost. There is no remedy to the good’s scarcity and be-
cause of this, society has to decide which method of allotment to 
use and therefore who’s entitled to that good. «The distribution of 

3 Radin, M., What, if Anything, is Wrong with Baby Selling, in Pacific Law 
Review, 1995, 26, 2, 136; cfr. Dickenson, D., Property in the Body: Feminist 
Perspectives, Cambridge, Cambridge University Press, 2017.

4 Pateman C., Il contratto sessuale, Roma, Editori Riuniti, 1988, 276; cfr. In re 
Baby M, 537 A.2d 1227 (N.J. 1988) «This is the sale of a child, or, at the very least, 
the sale of a mother’s right to her child».

5 Epstein R., Surrogacy: The Case for Full Contractual Enforcement, in Virginia 
Law Review, 1995, 81, 2308; cfr., Calderai, V., Breaking out of the Regulatory 
Delusion. The Ban to Surrogacy and the Foundations of European Constitutionalism, 
in Global Jurist, 2020, and Frison-Roche, M.-A., Vouloir pouvoir vendre la filiation en 
meme temps que le nouveau-né, l’industrie de la GPA subit un double échec de la part 
du droit francais le 4 octobre 2019, https://mafr.fr/en/article/vouloir-pouvoir-vendre-
la-filiation-en-meme-temps-/ 2019.

6 Ertman Martha M., What’s Wrong with a Parenthood Market? A New and 
Improved Theory of Commodification, in Rethinking Commodification Cases and 
Readings in Law and Culture, eds. Ertman M.M., Williams J., s.l., NYU Press, 2005, 
305.

7 Calabresi G., Bobbitt N., Tragic Choices, s.l., W.W. Norton & Company, 
1978.
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some goods entails great suffering or death»8, and when it comes 
to decide who can, and especially who cannot, have children that 
decision entails a great deal of suffering. It is in such choices that 
society confronts an irreconcilable conflict between those values 
by which are determined the beneficiaries of the distributions – in 
the case of parental rights, those who are allowed to have children 
– and “those humanistic moral values” which preserve the moral 
foundations of society itself. Different approaches to the same allo-
cation problem reflect different choices of values and in the matter 
of surrogacy, the conflict lays between two opposed constitutional 
rights, the procreative right and the autonomy right: it is not possi-
ble to affirm the primacy of one right without the other’s sacrifice. 

Within the Law and Economics framework of tragic choices, it 
is possible to translate the various national legislations about surro-
gacy (liberal, tolerant, regulatory and prohibitionist)9 in as many 
different “parental rights’” allocation methods, the characteristics 
of which will be touched upon and explained in the unfolding of 
this discourse. It is important to underscore that prohibitionist ju-
risdictions as well as the liberal ones are all part of the same trans-
national surrogacy market. Liberal jurisdictions, which permit free 
access to surrogacy regardless of parties’ citizenship, work as fringe 
markets to the other countries10. Every approach implies costs and 
every policymaker chooses which costs its own society is able to 
bear. Because of the so-called “reproductive tourism” liberal policy-
makers impose their own choices to other jurisdictions who must 

8 Ibid., 18.
9 Fenton-Glynn, C., Scherpe, J., Surrogacy in a Globalised World: Comparative 

Analysis and Thoughts on Regulation, in Eastern and Western Perspectives on 
Surrogacy, eds. Scherpe J., Fenton Glynn C., Kaan T., Cambridge, Intersentia, 2019, 
515-592.

10 Ibid., 122 «Every time a system of allocation other than a pure market is es-
tablished in a society in which the market continues to operate in other areas, there 
is danger that the nonmarket allocations will be altered by market pressures».
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deal with the effects of international surrogacy agreement every 
time their citizens ask for recognition of the legal parentage of a 
child born through surrogacy. 

Thus, this article focuses on the analysis of those costs entailed 
by the free market approach. In particular we will examine the 
transaction costs of surrogacy agreement concluded in California, 
which represent the specimen for the liberal western jurisdictions. 
Much space will be reserved to problems related to enforceability 
of these contracts. Furthermore, much space will be reserved to the 
analysis of the transaction costs of the free market as compared to 
those generated by the transaction in a regulatory framework. 

2. The Californian market of surrogacy

The practice of surrogacy was born and raised in the United 
States11. In the total «absence de règlementation»12 it moved from 
an informal business to a structured market, that thrived «under 
the broad penunbra of parentage law»13 shielded by the freedom 
of contract doctrine. The US federal system entrusts family law and 
private contract law to the individual States, for this reason every 
State has its own surrogacy law. The American surrogacy legislation 
seen has a whole reflects the same variety of approaches, from the 

11 For a complete account on the history and evolution of surrogacy as a 
commercial relationship see Spar D., For Love & Money, in Review of International 
Political Economy, 2005, 12, 2.

12 Hermitte M-A., Parizer K., Mathieu S., Bergé J-S., Analyse juridique et soci-
ologique de l’état des questions in France à la lumière des pratiques étrangères en matière 
de filiation des enfants conçus par gestation pour autrui à l’étranger (Grande-Bretagne, 
Belgique, Israël). [Rapport de recherche] Mission de Recherche Droit et Justice, 
2017, 246.

13 Snyder S., Reproductive Surrogacy in the United States of America – Trajectories 
and Trends, in Handbook of Gestational Surrogacy, Sills E.S., Cambridge, Cambridge 
University Press, 2012, 280.
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total ban to the free market passing through different shades of reg-
ulation, that are adopted in the rest of the World14. Furthermore, 
in each state the regulatory framework is actually the result of two 
different bodies of law: the statutory previsions that determine the 
legal parentage on one hand, and on the other statutes and com-
mon law principles that directly affect the enforceability of the sur-
rogacy agreement. Eventually in the absence of alternative sources 
of state law many courts have deferred to detailed contracts used by 
reputable agencies15. Therefore, also in States that ban every form of 
surrogacy16 there are court rulings that recognize the validity and 
enforceability of surrogacy agreements17. «In sum then, – as Carla 
Spivack wrote – the law of surrogate motherhood in the United 
States is in a state of flux and confusion»18. 

Nonetheless, thanks to few surrogacy friendly jurisdictions it is 
possible to speak of an American surrogacy market. Among those, 
the Californian jurisdiction stands as the western paradigm of  “free 
market model”19. Since the Johnsons v Calvert case, due to the lack 

14 V. Hermitte M-A., Parizer K., Mathieu S., Bergé J-S., op. cit., 39 «Le régime 
de la GPA aux États-Unis varie selon les États fédérés: quatre États ne reconnais-
sent sous aucune forme, quelle qu’elle soit, les conventions de GPA; quatre États 
reconnaissent la validité des conventions de GPA mais sans contrepartie monétaire; 
quatre États reconnaissent la validité des conventions de GPA avec rémunération; 
trois États reconnaissent la validité des conventions de GPA avec une contrepartie 
financière dès lors qu’elle n’excède pas les frais médicaux, vestimentaires, pertes de 
salaire de la gestatrice pendant le congé de maternité et autres frais liés aux soins».

15 Cahn N., Carbone J., op. cit., 310 ss.
16 Ibid., 311 «Michigan, together with New York and Indiana, further treat 

surrogacy contracts as unenforceable, with New York explicitly declaring that: 
“Surrogate parenting contracts are hereby declared contrary to the public policy of 
this state, and are void and unenforceable”».

17 Snyder S., op. cit., 282.
18 Spivack C., The Law of Surrogate Motherhood in the United States, in The 

American Journal of Comparative Law, 2010, 58, 114. 
19 Fenton-Glynn C., Scherpe J., Surrogacy in a Globalised World: Comparative 

Analysis and Thoughts on Regulation, in Eastern and Western Perspectives on 
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of an express ban of the practice, Californian courts have created 
a positive environment for the expansion of the market. In 1993 
through the Johnsons v Calvert ruling the Supreme Court of Cali-
fornia determined that both gestation and genetic ties can give rise 
to a presumption of motherhood but «when the two means do not 
coincide in one woman, she who intended to procreate the child 
that is she who intended to bring about the birth of a child that she 
intended to raise as her own is the natural mother under California 
law»20. Then in 2012 the policymaker has eventually regulated the 
“gestational surrogacy”21 through a reform of the California Family 
Code22.

If a surrogacy agreement is compliant with the law, its enforce-
ability is granted23 and the possibility of obtaining a “pre-birth 

Surrogacy, eds. Scherpe J., Fenton Glynn C., Kaan T., Cambridge, Intersentia,  2019, 
519; cfr. «The state is one of the friendliest towards surrogacy, so it’s one of the eas-
iest places to become a surrogate or a parent through surrogacy» https://surrogate.
com/surrogacy-by-state/california-surrogacy/california-surrogacy-laws/ 2020.

20 Johnsons v. Calvert 851 P.2d 776 (Cal. 1993).
21 In traditional surrogacy, the surrogate mother uses her own egg and is artifi-

cially inseminated using sperm from the intended father or a donor, meanwhile in 
gestational surrogacy, the surrogate has no biological link to the baby.

22 California Family Code - FAM § 7960 – 7962; «Beginning on Jan. 1, 2013, 
a gestational surrogacy statute took effect, permitting and legalizing surrogacy in 
California. Today, many intended parents and surrogates complete their surrogacy 
journey in this safe legal environment», https://www.americansurrogacy.com/surro-
gacy/california-surrogacy-laws; cfr. Cahn N., Carbone J., op. cit., 323. 

23 «To be enforceable, the parties to the surrogacy agreement must be repre-
sented by independent legal counsel. The agreement must include the following: 
(1) the persons from whom the gametes originated (unless anonymous); (2) the 
identity of the commissioning parents; and (3) disclosure of how commissioning 
parents will cover surrogate’s medical expenses. The contract must be notarised (or 
equivalent as required by the jurisdiction in which the agreement is executed). A 
contract that complies with these (and a few other) requirements is presumptively 
valid; California law appears to apply to any such contract, regardless of whether it 
concerns an in-state or interstate agreement». Ibid., 323.
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parental order”24 provides certainty of the parental rights’ attribu-
tion to the intended parents. The lack of particular requirements 
to access the market, plus the guarantee of the effectiveness of the 
agreement make the state of California the favourite destination 
for “jurisdiction shopping”25 of American and international in-
tended parents.

i) Market structure

Demand

No requirements concerning who is eligible for surrogacy are estab-
lished by the California Family code provisions. «The only implicit 
requirement appears to be that the parties are capable of entering 
into a contract (and able to pay)»26. It can be argued that everyone 
without any discrimination can enter into a surrogacy agreement. 
On the demand’s side this policy makes the market very attractive 
for the ones who cannot access to surrogacy in their Country of resi-
dence27. The great quality of “free market” is that everyone – married 
or not, heterosexual or homosexual, alone or as a couple – can real-
ize his or her desire to have children, in “full” respect of the equali-
ty and non-discrimination principle. This free access policy can be 
described as the greatest incentive to the entry on the Californian 
market especially for international rational economic agents28.

24 Ibid., 326.
25 Ibid., 309.
26 Cahn N., Carbone J., op. cit., 325.
27 The reason isn’t necessary the total ban of the practice, the access can be de-

nied to those who don’t fit to the eligibility criteria imposed by the law, for example 
homosexual couples in Israel Schuz R., Israel, in Eastern and Western Perspectives on 
Surrogacy, Cambridge, Intersenzia, 2019, 165-184.

28 Children born from surrogacy in California are American citizens, despite 
their parents’ citizenship, and for this reason in the last few years the number of 
Chinese couples working with American surrogates has grown see, Hermitte M-A., 
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Two are the principal characteristics of the people who are part 
of the demand of surrogacy. The first is the desire to have children: 
«People (a biologist would say their genes) desire genetic continu-
ity». That is why, according to Richard Posner, «Yet even if there 
were no shortage of babies for adoption, there would be a demand for 
surrogate motherhood»29. But desire is not enough, and the second 
shared characteristic is the ability and willingness to pay the price to 
realize that dream: a price between 100,000 and 200,000 dollars30. 
The equality principle is tainted by the unequal wealth distribution, 
and that makes the free market approach, at least according to the au-
thors who criticize this allocation method, an improper instrument 
for the distribution “parental rights”, represented as a «wealth distri-
bution dependent merit good»31. In fact, one of the main shortcom-

Parizer K., Mathieu S., Bergé J-S., op. cit., 38; cfr. CNN-Buisness, I’m an American 
surrogate and I’m carrying a Chinese baby, https://www.youtube.com/watch?v=yrGn-
VJScvCQ&t=32s.

29 Posner R., The Ethics and Economics of Enforcing Contracts of Surrogate 
Motherhood, in Journal of Contemporary Health Law and Policy, 1989, 21, 5, 22.

30 Hermitte M-A., Parizer K., Mathieu S., Bergé J-S., op. cit., 28; international 
intentional parents must be willing to pay a higher amount since travel and board-
ing expenses are added to the market expenses, with a resulting evident economic 
disparity between intentional parents and surrogate mother, an issue that in Posner’s 
opinion is used erroneously in support of enforceability, see Posner R., op. cit., 26 
«But society does not forbid contracts for luxury goods or contracts that involve the 
purchase of services from persons lower on the income ladder».

31 «The term “merit goods” has no generally agreed application. It is best applied 
where individual choice is restrained by community values»: in this case, merit good 
means a good «which is judged that an individual or society should have on the 
basis of some concept of need, rather than ability and willingness to pay», Musgrave 
R.A., Merit Goods, in The New Palgrave Dictionary of Economics, London, Palgrave 
Macmillan UK, 2018, 8703-8707; cfr. Calabresi G., The Future of Law and Economics: 
Essays in Reform and Recollection, New Haven, Yale University Press, 2016, 41 «the cat-
egory of merit goods as to which the objection is not that it is loathsome to price them 
but that it is loathsome to allocate them through a prevailing wealth distribution that 
is highly unequal»; cfr. Cohen Glenn I., The Price of Everything, the Value of Nothing: 
Reframing the Commodification Debate, in Harvard Law Review, 2011, 117, 689, 690 
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ings of free market is that through this «laissez-faire egalitarsim»32 it 
gives the illusion that everyone has access to the good while its alloca-
tion is actually based on the prevailing distribution of wealth.

Supply

The same free access policy is guaranteed by the supply’s side, but, 
even in the free market, the quantity supplied is inevitably less then 
the quantity demanded33. This is probably caused by the complex 
nature of the demand which reunites the local and the international 
demand, whilst the supply can be formed by the local women only. 
For this reason, even the Californian jurisdiction isn’t safe from the 
phenomenon of emigration towards countries «à forte population 
defavorisée»34, with a wider supply, i.e. a wider group of women 
willing to be surrogate mothers. Agencies play a core role in shap-
ing the Californian supply. Only those women who satisfy the re-
quirements35 can operate through the agencies: aged between 21 
and 40, American citizens, already mothers of at least one child36, 
in good mental and physical health and who don’t have dangerous 
or unhealthy life habits37.

«The “access” formulation, by contrast, views the traded object as a “good” (in the sense 
of a “desirable thing”) and the exchange of that object as beneficial; it therefore focuses 
on unequal access to the good, given an unfair background distribution of goods. The 
worry is that only some will be able to afford the good if it is commodified».

32 Ibid., 144.
33 Hermitte M-A., Parizer K., Mathieu S., Bergé J-S., op. cit., 24.
34 Ibid., 22.
35 Cahn N., Carbone J., United States of America, 325 «Instead, agencies set 

out their own criteria»; an example is the section “Surrogate Qualifications” of 
the Circle Surrogacy’s webiste, https://www.circlesurrogacy.com/surrogates/surroga-
cy-qualifications 2019.

36 Richard P., op. cit., 25 «A mature woman who has borne children should be 
able to estimate the psychic cost to her of giving up her next baby».

37 In construing the function of usefulness of the surrogate mother it is neces-
sary to introduce a variable that accounts for the woman’s proclivity towards hazard-
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An interesting aspect of the surrogacy market is the unusual re-
lationship between supply and price. Usually, as the price increases 
so does the quantity of supply, but after a certain level of price the 
supply curve collapses. This outcome arises because the desire of 
gain isn’t the only motive to enter the market, it is, in fact, mixed 
with altruistic motives38. The curve of supply bears a marked re-
semblance to the supply of blood, because in these contexts the 
seller doesn’t want to appear as a mercenary39, and while a price 
too high would hide his or her altruism, a low price exalts it, work-
ing as a “utility bribe”. «The money signals that their labor has 
value; the modest sum underscores the essence of the deal as a gift 
transaction»40. 

A low price also has the function of “screening mechanism” for 
the agencies which discard those women who, moved only by de-
sire of gain, will presumably act opportunistically41. Considering 
that the demand is made of people, would-be parents, who evaluate 
literally inestimable the economic value of their desire, the price on 
the surrogacy market is set at a rather low level. In particular, the 

ous or potentially harmful activities relatively to the foetus; for a neoclassical exam-
ple of this particular market see Hewitson G., The Market for Surrogate Motherhood 
Contracts, in Economic Record, 1997, 73, 222, 214 «The variable R takes the value 
1 if the surrogate mother will indulge, unless monitored in “dangerous” activities 
during pregnancy. Dangerous activities are those which impose actual or potential 
harm on the foetus; […] Other dangerous activities include smoking, drinking, 
drug-taking, exercise and speeding».

38 Sanger C., op. cit., 88 «The reconciliation of payment and altruism – a kind 
of seller schizophrenia – is managed by keeping the price relatively low».

39 Cfr. «Benefits of surrogacy. The monetary benefits of surrogate pregnancy 
are significant, but the indescribable sense of fulfillment you get from helping in-
tended families bring a child into the world cannot be found doing anything else», 
https://www.circlesurrogacy.com/surrogates/surrogacy-qualifications 2019.

40 Sanger C., op. cit., 88.
41 Galbraith M., McLachlan H.V., Swales J.K., Commercial Agencies and Surrogate 

Motherhood: A Transaction Cost Approach, in Health Care Anal, 2005, 13, 1, 28.
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surrogate mother’s remuneration is very low (basically around 30 
or 40 thousand dollars) compared, for example, to the other parts 
necessary for a gestational surrogacy (sperm, ova, IVF cycles)42. A 
price set at a level so low, especially if compared to the great amount 
of risks and costs that the surrogate mothers bear, seems very dis-
tant from the level of “efficient price” that is expected to be reached 
in a free market. How to reconcile this result with the mutual gain 
assumption? For Donna Dickenson the answer is shrouded in ob-
viousness: only women can be surrogate mothers and furthermore 
«society expects altruism of women»43. As the Author suggests, 
surrogacy is just one example of how feminine labour in the repro-
ductive services is awash with “gift language”: it is given for granted 
and thus overlooked, that a woman should sacrifice her time and 
energies for somethings deemed to be of greater importance than 
herself, to give life44. As said before the price is set at the equilib-
rium between gain and altruism. So, in the case of surrogacy, it is 
not necessary for the price to internalize all the costs because what 
exceeds is rewarded by the value of sacrifice45.

42 Ibid., 213, Table 7-2 The Price of Birth: Sperm $300, Eggs $4,500 IVF 
$12,400.

43 Dickenson D., op. cit., 80; «The only thing she gets is the halo of altruism, 
which is a very low price for the effort and can only be attractive in a society where 
women are valued for how much they sacrifice, not what they achieve» Ekman 
K., All Surrogacy is Exploitation – The World Should Follow Sweden’s Ban, in The 
Guardian, 25.02.2016, https://www.theguardian.com/commentisfree/2016/feb/25/
surrogacy-sweden-ban.

44 The same service which is emphatised as don de soi for American surrogate 
mothers is conversely a stigma, une honte, for Ukranian and Mexican counterparts, 
cfr. Tatu N., La Fabrique des Bébés, 2016, 144 ss. 

45 In this terms Calabresi describes the role of moral suasion in certain kinds of 
allocation methods «If the scapegoat epitomizes one mode of handling tragic choic-
es, the pure lamb or perfect sacrifice suggests another, rarer mode. This approach 
does not deny the nature of the tragedy: a life must be taken, someone must forgo a 
basic right. […] The use of moral suasion to induce volunteers to offer themselves is 
a response to these latter costs». Calabresi G., Bobbitt P., op. cit., 77.
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Intermediaries

Surrogacy agencies are more than simple intermediaries: not only do 
they coordinate actions between buyers and sellers, but also play a 
core role distributing transaction costs between the parties. Begin-
ning with the establishment of eligibility criteria for both parties, the 
agencies shapes the market and the parties’ expectations. Through 
studied screening mechanisms they evaluate the suitability of the po-
tential surrogate mothers and intended parents. Towards the latter, 
the screening process is used to make sure the commissioning parents 
are financially prepared for the surrogacy process46.

Furthermore, in a free competition regime, agencies fix the 
market price of commercial surrogacy, which is set at a higher lev-
el as compared to that of “independent surrogacy”47. The price is 
higher because it covers not only the surrogate’s remuneration, 
but also the fee payed to the agencies for the services they offer 
to their clients. As the price increases the costs sustained by the 
parties decrease48 to the extent that in a trade off between the 
expansive “commercial surrogacy” and the cheaper “independ-
ent surrogacy”, the first is usually the preferred option. Thanks 
to the «package médico-juridique»49 of services offered by the 
agencies this option has become the easier and less risky one50. 

46 Cahn N., Carbone J., op. cit., 326.
47 Indipendent surrogacy: «In this form of surrogacy, there is no agency 

involvement; the commissioning parents themselves arrange for a contract with a 
surrogate», Cahn N., Carbone, J., op. cit., 324. 

48 «Committed to keeping costs low» Circle Surrogacy, https://www.circlesur-
rogacy.com/parents/how-it-works/programs-costs/financing 2019.

49 Hermitte M-A., Parizer K., Mathieu S., Bergé J-S., op. cit., 49; an instance of 
this is found in Circle Surrogacy agency’s offer of a choice between different pro-
grams, that allow at a growing price an ever greater personalisation of the services, 
https://www.circlesurrogacy.com/parents/how-it-works/programs-costs 2019.

50 Cahn N., Carbone J., op. cit., 324 e cfr. Hewitson G., op. cit., 125 «In such 
programs, the commissioning party in effect passes the responsibility for monitoring 
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There has been a progressive standardization not only of medical 
but also of legal services provided by the agencies who operate on 
the Californian market, to the point that they influence judicial 
determinations in the event of a dispute in the absence of other 
governing law51. 

ii) Transaction costs 

A transaction costs analysis is essential to measure the bargain’s ef-
ficiency. It is finalized to understand not only which kind of costs 
are generated by the exchange and who bears them, but also if the 
transaction is mutually beneficial and socially desirable. The next 
section will be focused on surrogacy agreements’ transaction costs, 
first studying those related to the pre-contractual phase and then 
those emerging form the contract’s negotiation and execution 
(post-contractual phase). 

Pre-contractual costs: Search and matching

The first pre-contractual costs faced by the potential parties are 
the so-called costs of “search and matching”. Search costs consist 
in the amount of time and energies spent to find a suitable coun-
terparty52: in fact, intended parents are not interested in any sur-
rogate but in a surrogate mother who has specific characteristics. 
This search process can be long and strenuous, and it forces those 
searching to reveal information about themselves to the potential 
surrogate mothers. 

to the agency, and the agency discourages the commissioning party from undertak-
ing its own monitoring activities. In privately arranged contracts, the commissioning 
party would take on the responsibility of such monitoring».

51 Cahn N., Carbone J., op. cit., 321.
52 Particularly high in the UK where any kind of advertisement, either by 

the surrogate mother or by third parties is illegal, Galbraith M., McLachlan H.V., 
Swales J.K., op. cit., 16.
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During the subsequent negotiation phase, parties need to know 
their reciprocal levels of willingness to pay as well as opportuni-
ty costs, not only to determine the price but also to avoid the ad-
verse selection problem53. Thus, the parties must resort to screening 
mechanisms to overcome the initial condition of asymmetric in-
formation availability. From the surrogate mother’s side, the search 
is directed not only at discovering information about the parents’ 
economic reliability, but also to look into their personal life in 
search for those traits that would make them capable parents54. 
Meanwhile the intended parents want to know if the woman they 
are engaging with will be able to give birth to a healthy child and 
will be genuinely interested in leaving them the baby55. This phase 
in which the parties get to know each other personally, requires a 
great amount of time, energies, and emotional investment: here are 

53 Ibid., 14 «This term applies to pre-contractual opportunistic behaviour that 
occurs through one transactor’s having private information not available to the oth-
er». 

54 «As a surrogate mother, you will commit a significant amount of time and 
energy to the family you choose to work with – so finding the right intended par-
ents is one of the most important steps you will take during the entire surrogacy 
process. […] If you choose to work with an agency through the matching process, 
your surrogacy specialist will provide you with detailed background information 
about pre-screened prospective intended parents. They will also mediate your early 
conversations with the intended parents and help you gather the information you 
need to decide whether the proposed surrogacy opportunity is a good fit for you. 
However, if you are searching for intended parents individually, you will likely need 
to gather this information yourself», https://surrogate.com/surrogates/how-to-find-
intended-parents/how-to-find-intended-parents/.

55 Epstein R.A., Surrogacy: The Case for Full Contractual Enforcement, in Va 
Law Rev, 1995, 81, 2318 «Similarly, potential surrogate mothers, like parents plac-
ing infants for adoption, want to select suitable parents for the babies to whom they 
give birth. It is very clear that no sane couple would entrust their surrogacy arrange-
ment to a woman who has a history of alcohol and drug abuse, who has nagging 
health problems, who is unable to care for herself in relative comfort, or who has 
already experienced complications in delivering her own children».
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laid the foundations of that relationship of trust which is essential 
to sign a surrogacy agreement.

To rely on an Agency greatly reduces the costs of these first 
phases. The agency qua intermediary collects information about 
the parties, in place of the parties, and connects only the ones who 
match mutual preferences. Agencies centralize information and in 
this way they facilitate the transactions. The more the agency invest 
in publicity and visibility, the more the number of clients grows 
and so the probabilities to find among them the right matches56. 
«An intermediary with a reputation might be in a strong position 
to monitor and credibly guarantee supplier performance, thus re-
ducing moral hazard and adverse selection problems»57. From an 
international point of view agencies’ credibility is what makes the 
real difference in shaping the appealing image of the Californian 
market. For example, it is for the professionality of agencies’ ser-
vices that many English couples, instead of choosing an altruistic 
surrogacy agreement in the UK, travel all the way to California to 
enter a more costly international surrogacy agreement58.

56 Galbraith M., McLachlan H.V., Swales J.K., op. cit., 20 «By banning commer-
cial surrogacy agencies, the government seeks to restrict the nature of intermediation 
in surrogate motherhood transactions. However, such government intervention is 
likely to significantly increase the transaction costs associated with surrogacy»; cfr. 
Advertising Surrogacy, Fenton-Glynn C., Scherpe J., Surrogacy in a Globalised World: 
Comparative Analysis and Thoughts on Regulation, cit., 559 ss.; regarding the role of 
advertisement in the construction of the surrogacy marker see Sanger C., op. cit., 83 
ss. «by the early 1980s, attorney Noel Keane was described by just about everyone 
else as “the undisputed father of surrogate motherhood” […] Keane’s advertising 
strategy not only produced surrogate mothers; the publicity introduced-normal-
ized--the idea of surrogacy to childless couples as well».

57 Galbraith M., McLachlan H.V., Swales J.K., op. cit., 20.
58 Law Commission Consultation Paper n. 244, Scottish Law Commission 

Discussion Paper n. 167, Building Family Through Surrogacy: A New Law, 2019, 
https://www.lawcom.gov.uk/project/surrogacy/, 64 «As they are commercial in nature, 
international surrogacy arrangements are more costly than domestic arrangements. 
We were told that the total cost of surrogacy in the USA was around £140,000 to 
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The eligibility criteria imposed by the agencies are the first 
screening process through which they discover otherwise hidden 
information about the candidates. These criteria are particularly 
strict for potential surrogate mothers59, who are requested to reveal 
a great amount of personal information about themselves and their 
families, namely surrounding their clinical history, and they can 
be asked to show their medical records or to undergo physical and 
mental examinations performed directly by the agency60. The whole 
process is finalized to find the perfect match61 for the intended par-
ents, and that can be granted only by obtaining the most complete 
information not only about the woman’s health but also about her 
opinions, for example about selective reduction and termination62. 

£150,000 for one child and £200,000 for twins»; cfr. Hermitte M-A., Parizer K., 
Mathieu S., Bergé J-S., op. cit., 51 «Les principales raisons du recours à la GPA à 
l’étranger sont donc la professionnalité du service, le sentiment de contrôle par la sécu-
rité contractuelle, évitant notamment toute possibilité à la gestatrice de garder l’enfant 
(contrairement au régime appliqué aux conventions de GPA conclues sur le sol bri-
tannique), la disponibilité de gestatrices, la pénurie d’ovocytes en Grande-Bretagne, la 
possibilité d’appariement ethnique, et, avant la réforme légale de 2008, l’impossibilité 
pour les personnes homosexuelles de recourir à la GPA interne».

59 See for example the agency Conceptual options: «Be between 21-39 years 
old; Delivered at least one healthy child; No prior pregnancy complications; If in a 
relationship, your partner must also comply with all requirements; A willingness to be 
completely committed to the intended parents; Adherence to our strict screening and 
counseling protocol; Have a stable financial base.; Clear our criminal background 
checks entirely.; Non-Smoker.; Reliable form of transportation.; U.S. citizenship or 
permanent residency status.; Meet height and weight guidelines for your body mass 
index (BMI)», https://www.conceptualoptions.com/become-a-surrogate/.

60 Galbraith M., McLachlan H.V., Swales J.K., op. cit. “Screening surrogate 
mother” in Table I. The Services Undertaken by 20 California Commercial 
Surrogacy Agencies.

61 Sanger C., op. cit., 85 «In Keane’s Michigan office, prospective parents and 
would-be surrogates met on Saturday mornings in something close to reproductive 
speed dating».

62 It is essential to the fruition of the agreement that the parts be compatible 
regarding aspects that may in the future become object of contention, which is 
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Finally, it is important to notice that thorough screening mecha-
nisms are both an incentive for the intended parent who will trust 
the agency more, and a disincentive for the surrogate mothers who 
could decide to avoid the great disclosure of information setting up 
their own business63 instead.

Post-contractual costs: moral hazard

The first and greatest problem that emerges after the conclusion of 
the agreement it is represented by “moral hazard”. One of its sourc-
es is the lock-in situation in which intended parents find them-
selves because of the highly specific nature of their investment64: 
«the surrogate may in fact have greater bargaining power as a result 
of the free market»65. In reality there is a sort of natural balancing 
between the two bargaining positions because the surrogate moth-
er’s investment is connoted by the same asset specificity: nobody is 
interested in the baby except for his or hers intended parents (most 
notably if genetically related). Anyway, to avoid the risk of price re-
negotiation, which is typical of “long-term agreements”, the agency 
monitors the disbursement of funds through a trust account set up 
by the agency into which the commissioning parents deposit their 
payments66.

why agencies question their opinions in the pre-screening phase, for instance «Q: 
I do not believe in selective reduction or abortion. Can I still apply to become a 
surrogate? A: We do occasionally have couples who share thesebeliefs, however it 
is a rare occurrence as most of our intended parents ultimately want the choice to 
make decisions about their own family. You are encouraged to inquire with our staff 
whetheror not we currently have intended parents who would not terminate a preg-
nancy due to a severe medical diagnosis of the foetus», https://www.circlesurrogacy.
com/surrogates/faqs 2019.

63 Cahn N., Carbone J., op. cit., 324.
64 Galbraith M., McLachlan H.V., Swales J.K., op. cit., 14-17.
65 Fenton-Glynn C., Scherpe J., Surrogacy in a Globalised World: Comparative 

Analysis and Thoughts on Regulation, cit., 571.
66 Galbraith M., McLachlan H.V., Swales J.K., op. cit., 21.
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A second source of “moral hazard” are the so-called “agency 
problems”. This form of asymmetric information is a kind of con-
flict of interest typical of those relationships in which one party 
(the agent) has to work in the other’s (the principal) best interests. 
In doing so the agent acquires information that are unknown to 
the principal. In this case the commissioning parents play the role 
of the principal who would constantly have to monitor his agent, 
the surrogate mother, who could not share the same interests in 
having a healthy life for herself and consequently for the baby. But 
the costs of constantly monitoring the surrogate mother’s life for 
nine months are too high for both parties, especially for the great 
loss of the mother’s privacy. To carry on a similar activity has pro-
hibitive costs for an established agency as well67. For this reason, 
instead of direct monitoring of the mother’s behaviour68, agencies 
prefer to rely on candidate selection procedures designed to avoid 
the ones who would easily express opportunistic behaviours. The 
actual solution to this problem resides in the contract as means to 
adjust the parties’ interests to match each other: from this perspec-
tive contractual obligations and remedies serves as incentives for an 
efficient performance. 

Contract uncertainty and incompleteness 

A high level of uncertainty is typical of surrogacy agreements. A 
successful surrogacy arrangement is one in which conception, 
pregnancy and birth are performed satisfactorily: the surrogate 

67 Ivi, «None of the agencies examined performs the direct monitoring of any 
type of behaviour of the surrogate mother or commissioning parent likely to adverse-
ly affect the child’s health or welfare. This suggests such direct monitoring would be 
prohibitively costly».

68 To solve this issue, in Dr. Nayana Patel’s clinic which is the largest Indian 
clinic specialising in surrogate motherhood (http://ivf-surrogate.com/DrNayanaPatel), 
women signing surrogacy agreements also have to agree to live in the clinic itself since 
conception and for the entire duration of the pregnancy. Cfr. Tatu N., op. cit., 109-117.
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mother gives birth to a healthy child and she surrenders the baby 
to the commissioning couple, who accept the chid. But conception 
could require more than one IVF cycle69, and a performance such 
as pregnancy isn’t free of risks (miscarriages, foetal pathologies), 
and finally the moment of birth can be dangerous too for either or 
both the mother and the baby. These health issues are not the only 
unexpected circumstance that can occur: parties can change their 
minds. The surrogate mother could decide to terminate the preg-
nancy, or she could refuse to relinquish the child; otherwise the 
commissioning couple could decide to terminate the pregnancy, or 
they could refuse to take the baby70.

It is clear that to draft a contract of this complexity, parties have 
to consult with a lawyer who has specific experience in drafting 
surrogacy contracts. Pursuant to California surrogacy law «Prior 
to executing the written assisted reproduction agreement for gesta-
tional carriers, a surrogate and the intended parent or intended par-
ents shall be represented by separate independent licensed attor-
neys of their choosing»71. Usually the agency provides parties with 
specialized surrogacy attorneys who assist them during the nego-
tiation. Anyway, to reduce the risks of contractual incompleteness 
gestational agreements are drafted following a standard structure. 

Among those provisions typical of surrogacy agreements, health 
and medical risks usually hold great space in the contract. Pursu-
ant to the agreement the commissioning couple choose the med-
ical professionals who will follow the surrogate mother since the 

69 Because of the uncertainty of this technique the IVF cycles are not included 
in the fixed fee programs offered by agencies (for an example see https://www.circles-
urrogacy.com/parents/how-it-works/programs-costs).

70 Sanger C., op. cit., 80 «While property rights create the background incen-
tives, contract law stabilizes markets by clarifying when agreements or particular 
terms in agreements are enforceable». 

71 California Family Code - FAM § 7962 let. b).
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conception until the birth. The surrogate agrees to assume all the 
risks and to undergo every examination or procedure ordered by 
the chosen physicians. It is not necessary to say that despite all the 
possible medical inspections the pregnancy will still be a danger-
ous activity, so health and life insurance for the surrogate mother 
is generally a compulsory condition of the agreement. The agree-
ment also includes provisions that determine a reimbursement sum 
to which the surrogate is entitled in cases like invasive procedures, 
abortion, caesarean section, loss of reproductive organ or loss of 
reproductive capacity72.

A particular section of the agreement includes provisions about 
abortion and selective reduction. By signing what is called “abor-
tion clause” the surrogate relinquishes her constitutional right to 
abortion73. Since the moment of conception, she allows the intend-
ed parents to decide to terminate the pregnancy, or to not termi-
nate the pregnancy (if, for example she changes her mind), and also 
to ask for a selective reduction in the event of a future multiple 
birth. Meanwhile in the case of miscarriage or in the event of birth 
of a stillborn child, the surrogate mother is entitled to retain her 
remuneration so far as compensation, unless the death of the foe-
tus is caused by the Surrogate’s own fault or failure to comply with 
the terms of the agreement74. As a matter of fact, the surrogate is 
subject to what is established by the so-called “behavioural terms”, 
clauses which oblige her to certain duties in the form of behaviour-
al restrictions (to follow a certain diet, to abstain from work, sexual 

72 Galbraith M., McLachlan H.V., Swales J.K., op. cit., 25 «[Agencies] also help 
in matters such as organising health and life insurance for the surrogate mother, 
which is generally a compulsory condition of the agreement».

73 Roe v Wade, 410 US 113 (1973). 
74 See “Section Vi: Birth, Abortion, Selective Termination And Death Of The 

Fetus(Es)” in the sample gestational surrogacy contract available at: http://allabout-
surrogacy.com/sample_contracts/contracts.htm.
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intercourse or dangerous activities)75. In this way the commission-
ing couple establish a full control over the surrogate’s private life 
which causes an undeniable limitation of her “right to privacy”. 

Normally it is possible to reduce transactional uncertainties by 
writing contracts that specify the outcome if particular events oc-
cur, allocating risk bearing between the parties. However, as it will 
be shown later, even when a surrogacy agreement is extremely de-
tailed there is no complete assurance of its enforceability. 

iii) Third parties: externalities 

To evaluate a transaction’s efficiency, it is necessary to take into 
account the positive and negative externalities generated by that 
transaction. In his analysis of surrogacy’s effect on third parties, 
Richard Epstein describes two different categories of externalities: 
«hard and soft externalities»76. This partition seems particularly 
useful to identify which subjects are to be considered third parties.

What Epstein describes as hard externalities is that kind of ad-
verse effects that the agreement has on those people who are in a 
certain way directly involved in the agreement without being a 
part of it: in some cases transactions may be invalidated because 
they produce such an amount of this kind of adverse effects to 

75 Mazer D., Born Breach: The Challenge of Remedies in Surrogacy Contracts., in 
Yale J.L. & Feminism, 2017, 28, 214; cfr. Hewitson G., op. cit., 214 «Examples of 
such behavioural restrictions include the following: the surrogate mother may not 
engage in intercourse during the period, which may be a number of months over 
which she is being artificially inseminated, she must not smoke cigarettes, drink 
any alcoholic beverages, or use any illegal drugs, non-prescription medications or 
prescribed medications without written consent from her physician; she must not 
allow an emotional bond between herself and the foetus to develop; she may have 
to give up her employment in the interests of the foetus; she must attend any and all 
appointments-with doctors, lawyers, psychiatrists, and so on-required by the com-
missioning party or its agent».

76 Epstein R.A., op. cit., 2320-2325.
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became Pareto inefficient. In the case of surrogacy, as is also ar-
gued by Richard Posner, the only ones who are subjected to this 
kind of effects are the children born because of the agreement77. 
Both Posner and Epstein agree on the conviction that those chil-
dren are affected by positive instead of negative externalities78: 
not only because without the agreement they wouldn’t have been 
born, but also because they become part of a family who had to 
struggle for a long time to have them and for this reason they are 
most probably less inclined to abusive behaviour79. Nonetheless 
Posner speculates about another kind of negative externality that 
could affect those children: «The remaining possibility is that 
knowledge that surrogate mothers are paid will blight the child’s 
life»80. To know, to be conscious of being born because of a com-
mercial transaction, is the same negative effect suffered by chil-
dren who have been the object of an actual sale: for Margaret Jane 
Radin, that may be a devastating effect on that children’s self-con-
cept when they grow up81. But this specific kind of transaction 
cost represented by the cost of children’s commodification isn’t 
properly a hard externality; instead, it falls within the definition 
of soft externality.

Soft externalities can be described as indirect effects on third 
parties: those who are affected by this kind of externalities are all 
the other members of society, who are subject of those positive or 

77 Ibid., 2320; regarding the tertiary effects on adoptable children cfr. Posner R., 
op. cit., 24.

78 Ibid., 23.
79 Epstein R.A., op. cit., 2320 «How many people enter into surrogacy con-

tracts in order to hurt the newly conceived child? If anything, exactly the opposite is 
to be expected. The people who have struggled so hard to conceive their own child 
are probably the best candidates to be good parents and not the worst».

80 Posner R., op. cit., 25.
81 Radin M., op. cit., 144. 
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negative effects generated by a merit goods’ exchange82. These ex-
ternalities appear as non-monetary costs, but far from being simple 
“symbolic effects”83 of the transaction, they are the actual parameter 
to judge the social desirability of the exchange. Epstein argues that 
the category of soft externalities can’t be really taken into account 
to evaluate the Paretian efficiency of the transaction, but instead of 
being ignored as it should it «is often pursued under the rubric of 
commodification»84.

There is indeed a vast and complex “commodification debate”85 
about surrogacy, but for the purpose of this paper it is useful to 
only examine two different kinds of argumentations.

Commodification can be invoked against the lawfulness of sur-
rogacy agreements in terms of lack of voluntariness of those women 
who decide to become surrogate mothers because «unduly influ-

82 Epstein R.A., op. cit., 2325 «The full sum of these soft externalities may be 
negative, assuming that the difficult aggregation of sentiments can be made across 
parties. But I would be loath to use this possible balance of negative sentiments to 
justify any intervention, given the palpable gains from trade to the parties. Nor are 
the difficulties in summing preferences confined to the question of surrogacy»; 
From the same premises to a different conclusion, Calabresi G., The Future of Law 
and Economics: Essays in Reform and Recollection, cit., 28 «the costs that adhere to 
merit goods are moral costs. But they are not direct moral costs. […] are far more dif-
ficult to internalize through Cosean transactions than are traditional externalities».

83 Epstein R.A., op.cit., 2323; in antitesi si veda Calabresi G., The Future of 
Law and Economics: Essays in Reform and Recollection, cit., 142 «Why should the 
external costs that attach to merit goods be any less real or any less properly subject 
to economic consideration and analysis?» and p.88 «[…] traditional economic 
theorists have too often ignored, or treated as non existent, irrational, or not worth 
considering, costs and values that people in the world deem very real indeed. These 
values and tastes that people hold – like some analogous costs that people believe 
they are made to bear and would like to see diminished – crucially affect both the 
private behaviours and the legal structures that are evident in most societies’ treat-
ment of merit goods».

84 Epstein R.A., op. cit., 2325.
85 Cohen I.G., op. cit., 689-710.
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enced by the “coercive” effects of money»86. For those who claim 
that surrogacy is an exploitative practice, the worry is that only 
destitute women consent to commercial agreements because they 
cannot freely refuse the reward due to their economic conditions. 
In this first case, banning surrogacy on commodification basis can 
be described as what Guido Calabresi calls a «paternalism»87. A 
similar reasoning is consistent with Epstein’s position: it is against 
Pareto optimality goals to forbid a mutually beneficial transaction 
only because society believes that one party would be “better off ” 
without the exchange88.

If instead commodification is referred to the process of corrup-
tion of the good’s value caused by the same exchange, then soft ex-
ternalities suits Calabresi’s definition of «moralisms»89. “Moral-
isms” are costs that cannot be monetized and autonomously inter-

86 This “coercion argument” is built on what Cohen calls “voluntariness formu-
lation”: Cohen I.G., op. cit., 690 «[The voluntariness formulation’s] roots lie in the 
Kantian idea that humans cannot realize their true nature as free and rational beings 
if they are unduly influenced by the “coercive” effects of money».

87 Calabresi G., Melamed D., Property Rules, Liability Rules, and Inalienability: 
One View of the Cathedral, in Harvard Law Review, April 1972, 85, 6, 1113 
«Paternalism is based on the notion that at least in some situations the Marshalls 
know better than Taney what will make Taney better off»; cfr. Building family 
through surrogacy: a new law, 40 «[…] the ethical debate around surrogacy reflects 
a tension between autonomy and paternalism. Those who support surrogacy on an 
ethical basis highlight that a woman may be capable freely to decide to become a 
surrogate, and can be empowered by the freedom to participate in surrogacy arrange-
ments. Those who oppose surrogacy argue that it might constitute exploitation from 
which women need to be protect».

88 Calabresi G., Melamed D., op. cit., 1114 «[…] paternalism, is also an impor-
tant economic efficiency reason for inalienability, but it is not consistent with the 
premises of pareto optimality: the most efficient pie is no longer that which costless 
bargains would achieve, because a person may be better off if he is prohibited from 
bargaining».

89 Calabresi G., Bobbitt P., op. cit., 89.
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nalized by the market, and for this reason they can be avoided only 
by applying to that merit good an «inalienability rule»90. 

At this point of the cost-benefit analysis emerges “the cost of 
costing”, one of the limits of the free market approach to merit 
goods’ allocation: as described by Calabresi, to assign a price to 
a tragic good is not costless. Because evaluating through money 
something that people would like to consider “priceless corrupts” 
its value91. Those who would like to think about life as a good of 
incommensurable value92 are damaged by those transactions which 
assign a price to it. Parental rights’ commercial exchange commod-
ifies every component of the transaction, from gametes to children 
and women, and it ends up generating a specific cost, the cost of 
«moral disgust»93. 

By choosing the free market approach, the policymaker puts in-
tended parents’ “procreative rights” first and sacrifices women’s body 
integrity. But they bear the costs of this choice alongside those who 
are offended by the transaction who limits that right94. Thus, “moral-
isms” eventually do count, also from a Paretian point of view, as they 

90 Calabresi G., Melamed D., op. cit., 1114; v. anche Calabresi G., The future of 
law and economics: essays in reform and recollection, cit., 145 «Yet others [external 
moral costs], like those that attach to a wealth dependent market in body parts, seem 
to me to be largely responsible for the common prohibition of such a market as to 
many body parts».

91 Cohen I.G., op. cit., 696 «On this view, commodification is a form of “value 
denigration” because it treats items that belong in higher spheres of valuation as if 
they were in the same sphere of valuation as money».

92 Of the opposite opinion Epstein R., op. cit., 2329 «In those cases where 
monetary values cannot be put on arrangements, we should not expect to see cash 
involved in those relationships. […] But from that premise it hardly follows that 
transactions that do have a cash component should be banned».

93 Calabresi G., op. cit., 47.
94 The offence perceived by A upon B’s decision to sell theirselves as slave has 

such weight, if shared by a majority of consociates, as to justify the legislator’s inter-
vention in banning slavery; see Calabresi G., Melamed D., op. cit., 1113.
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are «consistent with the premises of Pareto optimality»95: they are 
costs that have a weight not only in the efficiency evaluation of the 
exchange, but also in the determination of its social desirability.

iv) Enforceability and constitutional issues

Liberal policymakers who choose the free market approach leave 
individuals to play the role of main actors: goods are produced and 
traded only on individual preferences. «The market is more char-
itable»96, it gives the idea that individuals make their own choices 
without overt coercion and it creates the illusion that society as a 
whole isn’t responsible for those choices. But the tragic choice’s un-
veiling is only postponed, and the conflict of values comes to light 
when surrogacy contract’s enforceability is questioned. 

As mentioned above, California Family Code §7962 provides 
statutory authority for gestational surrogacy arrangements. A 
gestational surrogacy agreement executed in accordance with the 
law «is presumptively valid and shall not be rescinded or revoked 
without a court order»97. This statement clarifies the State’s public 
policy about surrogacy but it’s still not enough to assure the en-
forceability of such arrangements. The major problem is represent-
ed by the choice of remedies for those contractual breaches that 
Debora Mazer calls “tragic breache”98. Notably two different cases 

95 Ibid., 1114.
96 Calabresi G., Bobbitt P., op. cit., 135.
97 California Family Code §7962, letter (i) G. Calabresi, P. Bobbitt, «An as-

sisted reproduction agreement for gestational carriers executed in accordance with 
this section is presumptively valid and shall not be rescinded or revoked without a 
court order. For purposes of this part, any failure to comply with the requirements of 
this section shall rebut the presumption of the validity of the assisted reproduction 
agreement for gestational carriers».

98 Even if Mazer cites Calabresi she uses the adjective in its common sense 
«They present difficult questions of ethics and of law. Similar to Guido Calabresi 
and Philip Bobbitt’s “tragic choices”, these tragic breaches require the courts to make 
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of unilateral breach of contract, analysed by Katherine Kraschel 
and Glenn Coehn’s work in Handbook of Gestational Surrogacy: 
International Clinical Practice and Policy Issues99, raise up this issue: 
the first is the surrogate’s refusal to give up the baby and the second 
is the surrogate’s breach of the abortion clauses. 

The two possible remedies are specific performance and liqui-
dated damages. As Steve Shavell has written: «parties would often 
favor the remedy of specific performance for breach of contracts to 
convey property»100. On the assumption that parental rights are 
considered as an alienable good, specific performance represent the 
most efficient remedy. In Richard Epstein’s opinion, the process of 
contracting always requires to surrender some portion of autono-
my, and to know that one’s decision will be crystalized at the mo-
ment of the contract’s conclusion serves as a deterrent for those 
women who are more inclined to change their minds101.

Actually, it seems that specific performance has been the remedy 
applied by courts to resolve the first case scenario, namely when the 
surrogate refuses to hand over the child to the intended parents. 
In the very few court proceedings that compose surrogacy’s case 
law, judges have always decided to award custody to the intended 
parents102, making irrevocable the initial surrogate’s will to give up 

determinations of law and equity that necessarily will result in tragedy for one or 
both parties because of the nature of the breach» Mazer D., op. cit., 214.

99 Cohen I., Kraschel K., Gestational Surrogacy Agreements, in Sills E. (ed.), 
Handbook of Gestational Surragacy: International Clinical Practice and Policy Issues, 
Cambridge, Cambridge University Press, 2016, 85-92. 

100 Shavell S., Specific Performance Versus Damages for Breach of Contract, in 
Harvard Law and Economics, 2005, Discussion Paper n. 532, 2005.

101 Ibid., p. 2335 «To argue that these contractual terms are inconsistent with 
the autonomy of the surrogate mother is to miss the function of all contractual 
arrangements over labor. Full control over their own bodies and labor is what auton-
omous individuals have before they contract».

102  Cfr. In re Baby M, Johnsons v Calvert and In Re Marriage of Buzzanca.
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the child, even in cases in which the judge declared the contract to 
be illegal and unenforceable. Such was the solution of the infamous 
Baby M case in which custody was awarded to Mr. Stern, the in-
tended biological father, de facto enforcing the contract.

Furthermore, the California family Code sets forth the neces-
sary requirements that must be included in a surrogacy agreement 
in order to establish the exclusive parentage of the commissioning 
parents through a “pre-birth parental order”103. Assigning parent-
age to the intended parents before birth is a way to make the pa-
rental rights’ transfer from the surrogate to the intentional parents 
irreversible104. A similar mechanism also assures that the intended 
parents don’t refuse to take the child with them, obliging the sur-
rogate mother to keep him or her, as it has happened in some sadly 
notorious international cases105. 

Is it possible then to apply the same remedy to the second sce-
nario, the abortion clauses breach? Can specific performance be 
ordered by the court even if it means to oblige a woman to ter-
minate the pregnancy against her will? Even when the intended 
parents are already recognized as the legal parents since concep-

103 California Family Code 7962 let. (e) «An action to establish the parent-child 
relationship between the intended parent or parents and the child as to a child 
conceived pursuant to an assisted reproduction agreement for gestational carriers 
may be filed before the child’s birth and may be filed in the county where the child 
is anticipated to be born, the county where the intended parent or intended parents 
reside, the county where the surrogate resides, the county where the assisted repro-
duction agreement for gestational carriers is executed, or the county where medical 
procedures pursuant to the agreement are to be performed».

104 Dickenson D., op. cit., p. 89.
105 Baby Gammy: Surrogacy row family cleared of abandoning child with Down 

syndrome in Thailand, https://www.abc.net.au/news/2016-04-14/baby-gammy 
-twin-must-remain-with-family-wa-court-rules/7326196; Damaged babies and 
broken hearts: Ukraine’s commercial surrogacy industry leaves a trail disasters 
,https://www.abc.net.au/news/2019-08-20/ukraines-commercial-surrogacy-industry- 
leaves-disaster/11417388.
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tion, the enforceability of these clauses remains a complex issue. As 
noted by Kraschel and Coehn in the lack of any jurisprudence on 
the subject106 and without any express statutory provision, it seems 
highly improbable even for a Californian court to order a forced 
abortion or in the opposite case to prevent a woman from having 
an abortion. To Debra Mazer this remedy is «obviously unavaila-
ble […] and likely unconstitutional» and for this reason, the Au-
thor affirms the necessity to recur to “liquidated damages”107 as an 
enforceable solution. From an economic point of view, liquidated 
damages are usually called into question «because of the prob-
lems that would be created under specific performance if produc-
tion costs were high»108. But in the case of surrogacy, liquidated 
damages seem more like a threat to the surrogate mother than the 
less costly solution. As Kraschel and Coehn write: «it seems that 
most courts would be loath to do anything to pressure a woman to 
choose to have an abortion to avoid paying damages»109. 

The predicament in finding an adequate remedy lies in the fact that 
breach of contract comes into being through the exercise of a funda-
mental right. Since Roe v. Wade, a pregnant woman’s liberty to choose 
whether or not to have an abortion is protected by the due process 

106 It can be assumed that absence of judiciary cases in the matter is not due to an 
absence of such contentions, but rather to the tendency to resolve them away from 
the court in the hortus seclusus of private transactions: an example is Crystal Kelly’s 
case which «was never adjudicated in court», Mazer D., op. cit., 232. Crystal Kelly 
did indeed refuse to comply with the abortion clause as requested by the commis-
sioning parents who even offered $10,000 to comply with her obligation. Having 
decided to carry the pregnancy to term in Michigan where she was recognised as 
the baby’s mother, differently than what would have happened in Connecticut 
where having waived her parental rights to the commissioning parents who in turn 
renounced them upon her breach of contract, the child would have been taken into 
the care of the State’s foster care system.

107 Mazer D., op. cit., 242.
108 Shavell S., op. cit., 12.
109 Cohen I., Kraschel K., Gestational Surrogacy Agreements, cit., 91.
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clause of the Fourteenth Amendment to the U.S Constitution, which 
provides a fundamental “right to privacy”110. Meanwhile, the main 
Constitutional arguments for protection of surrogacy contracts as 
an expression of the intended parents’ procreative right, is that it is 
part of the right to privacy under the Bill of Rights111. Thus, pursuant 
the substantive due process doctrine the State can’t interfere with ei-
ther the surrogate mother’s abortion right or with the commissioning 
parents’ right to have children, but in this case «These rights run up 
against one another most clearly in the event of a surrogate’s unilateral 
breach»112. Even if the abortion rights are fundamental rights pro-
tected by the Constitution, the owner of those rights isn’t prevented 
from giving them up. But that doesn’t necessarily mean that the owner 
can freely waive those rights to others113. 

In the matter of remedies, it is possible to more clearly notice 
that particular conflict of values underlying tragic choices. If the 
policymaker decides to apply a property rule on parental rights and 
to allocate them through the free market, he has also decided how 
to resolve the tragic conflict. The policymaker can’t openly affirm 
what is going to be sacrificed because the moral costs of this deci-
sion would be unbearable. If courts should respect freedom of con-
tract in the surrogacy context the sacrifice of the surrogate’s right to 
privacy would be as inevitable as it would be evident. The question 
about abortion clauses’ enforceability is destined to remain un-
solved, until the policymaker openly affirms his choice through a 
statutory provision or through court’s decision.

110 Ibid., 90.
111 Spivack C., op. cit., 109.
112 Mazer D., op. cit., 240.
113 Cohen I., Kraschel K., Gestational Surrogacy Agreements, cit., 91 «One 

possible approach is to view abortion contracts as running afoul of the Thirteen 
Amendment to the US Constitution that prevents slavery a constitutional right that 
cannot be waived».
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3. The regulatory alternative

The definition of commercial surrogacy agreement as «an arrange-
ment in which the woman who becomes the surrogate and any 
agency involved charge the intended parents a fee which includes 
an element of profit»114 seems incompatible with «the prohibi-
tion on making the human body and its parts as such a source of 
financial gain» stated by article 3 of EU Charter of Fundamental 
Rights. The inalienability of the human body is declared in several 
national Constitutions and every example of regulatory approach 
adopted so far by European countries has allowed only altruistic 
agreements. 

The regulatory and tolerant jurisdictions115 have in common 
the ban of commercial surrogacy, but while the tolerant approach 
is based on an ex post facto authorization of non-binding agree-
ments, the regulatory approach works through a “case to case as-
sessment”116 in an ex ante perspective. Regulatory regimes provide a 
specific legal framework to regulate the use of surrogacy and estab-
lish the conditions for the conclusion of legal and binding surro-
gacy agreements. Within prohibitionist States like Italy or France 
many advocate for a shift from total ban to regulation of altruistic 
surrogacy, arguing that it could stop the citizens’ emigration to-
wards free market jurisdictions. But a brief analysis of this alloca-
tion system’s costs will expose its inefficiency, how it can’t compete 
with fringe markets and how it doesn’t provide a viable solution to 
enforceability’s issues.

114 Building Family Through Surrogacy: A New Law, cit., ix.
115 The first and main example of a European tolerant jurisdiction is the 

United Kingdom, see Law Commission Consultation Paper n. 244, Scottish Law 
Commission Discussion Paper n. 167, Building family through surrogacy: a new law, 
op. cit. 

116 Pedro R., Portugal, in Eastern and Western Perspectives on Surrogacy, eds. 
Scherpe J., Fenton-Glynn C., Kaan T., Intersentia, 2019, 232.
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In particular, the so called Portuguese model, which in poten-
tiality has obtained approval of the Portuguese Constitutional 
Court in the very same ruling which declared its unconstitutional-
ity in actuality, can be used as an example of regulatory approach: 
only sterile couples117 can gain access to gestational surrogacy as 
means to conceive a child that must have a genetic relationship 
with at least one of them; «the conclusion of a surrogacy contract 
if there is a relationship of economic subordination between the 
parties»118 is forbidden; the non-commercial agreement must ob-
tain the authorisation of the competent authority the Conselho 
Nacional de Procriação Medicamente Assistida (CNPMA)119. Due 
to the altruistic nature of the exchange any payment is forbidden 
but the surrogate mother is entitled to a reimbursement of the 
amount corresponding to the expenses incurred, which will again 
have to be authorized by the CNPMA.

i) Process costs

The first thing to notice is that this allocation scheme doesn’t reduce 
transactional costs but it increases them while adding the «process 
costs of appearing before the decision maker»120. This particular 

117 Ibid., 239; cfr. 243 «The right to use medically-assisted procreation tech-
niques is not aff orded to same-sex couple composed of two men. Regarding couples 
formed by two women, the possibility of using those techniques is expressly recog-
nised in Art. 6 of the Medically-Assisted Procreation Law».

118 Ibid., 241.
119 Ibid., 231 «It is composed of nine experts with special qualifications in the 

areas of ethical, scientific social and legal matters related to medically assisted pro-
creation. Five of them are nominated by the Portuguese Parliament (“Assembleia 
da República”) and the remaining four by the government members responsible 
for the areas of health and science (Art. 31 of the Medically-Assisted Procreation 
Law)».

120 Calabresi G., Bobbitt N., op. cit., 55; an ulterior type of costs is represented 
by the organisational and maintenance costs of government structures, «But the 
governmental administrative machine is not itself costless» Coase R., The Problem 
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genre of administrative costs that weighs on both parties can take 
the form of “access costs” or “emotional costs”121. Access costs are 
essentially the same that can be found in non-tragic contexts and 
they are equal to time122 and money spent to be involved in the 
procedure123. If the parties need legal assistance to appear before 
the judge, as in the Greek system, or before the administrative au-
thority, like the Portuguese CNPMA, they will have to pay lawyers’ 
fees, filing fees and court costs124. A more decentralized and indi-
vidualized decisional process, like a case by case assessment made 
by local courts, gives the decision maker the possibility to examine 
every request more carefully. But it also entails higher maintenance 
costs and risks of corruption125.

of Social Cost, in The Journal of Law & Economics, 1960, 18; v. anche Calabresi G., 
Bobbitt N., Tragic Choices, cit., 132 «The cost of maintaining and staffing deci-
sion-making bodies typifies those process costs which fall in the first instance on 
society as a whole».

121 Ibid., 55; cfr. Mnookin R., Kornhauser L., Bargaining in the Shadow of the 
Law: The Case of Divorce, in The Yale Law Journal, 1979, 88, 5, 970 «The transac-
tion costs that the parties must bear may take many forms, some financial and some 
emotional».

122 Pedro R., op. cit., 232 «According to the rules set out in Art. 2 of the 
Regulatory Decree n. 6/2017, the commissioning parents and the surrogate should 
not have to wait for more than six months to learn of the final decision concerning 
the planned surrogacy».

123 Calabresi G., Bobbitt N., op. cit., 55.
124 Ivi, «the costs of access may seem more pedestrian but they are no less trou-

blesome»; cfr. Mnookin R., Kornhauser L., op. cit., 971.
125 Ibid., 54 «[…] the virtue of the decentralizing modification is its ability to as-

certain facts otherwise unavailable or unclear to distant decision makers, this virtue 
is flawed by the doubts which accompany any fact finding that is unverifiable. The 
more decentralized the process becomes, the less sure we are that acceptable national 
rules are in fact being applied»; it has often been denounced that the verification 
of the agreement by Greek judges isn’t thorough at all. V. Hermitte M-A., Parizer 
K., Mathieu S., Bergé J-S., op. cit., 40-41 «Même si une étude menée sous l’égide de 
la Commission de bioéthique grecque a déjà montré qu’auparavant, les juges grecs 
n’effectuaient pas de véritable contrôle du domicile des requérants. […] Par ailleurs, 
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Meanwhile emotional costs126 are less manifest, more tied to 
the tragic nature of the exchanged good and they are measured in 
terms of privacy. The authority needs to have access to personal 
data and information to make its decision, and when it comes to 
justify the right to have children people are asked to reveal in-
formation about their personal and most intimate life, without 
the possibility to restore the privacy violated by that disclosure127. 
Emotional costs arise especially from rejection: if the tragic good 
is distributed only to those who have certain characteristics, this 
group is deemed more deserving of it then others, who subse-
quently are not worthy enough. By the regulatory approach, the 
policymaker tries to make surrogacy a reproductive technique ac-
cessible to everyone, but as a matter of fact he is proved wrong 
by the tragic good’s scarcity. To be faithful to this first order “life 
validating decision”128 it is necessary for the policymaker to make 
the good accessible only for a certain group or groups identi-
fied by «establishing a basis for preference»129. Again, the ba-
sis for distribution can’t be “simple equality”130, but unlike the 

les juges grecs ne cherchent pas à vérifier la nature exacte des sommes payées, ré-
munération ou dépense raisonnable». 

126 Again, it’s useful to compare these costs with those generated by the divorce 
process, Mnookin R., Kornhauser L., op. cit., 971 «Lawsuits generally are emotion-
ally burdensome; the psychological costs imposed by bargaining (and still more by 
litigation) are particularly acute in divorce. […] In divorce, transaction costs will 
generally tend to be higher if there are minor children involved, because of the addi-
tional and intensely emotional allocational issues to be determined».

127 Calabresi G., Bobbitt N., op. cit., 55 «Privacy is essential to human dignity 
in many tragic situations and any requirement that we bare ourselves before some 
board violates that dignity»; cfr. Ibid., 132 «This is a process cost which cannot be 
readily shifted – how can one restore to privacy a homosexual who must characterize 
himself ?».

128 Ibid., 136 «A first order decision will be viewed as life-validating only if it 
results in everyone in a definable category being saved».

129 Ivi.
130 Ibid., 37.
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free market approach which ends in a wealth-based allocation, 
the regulatory approach such as the Portuguese version apply a 
worthiness filter by establishing eligibility criteria for both the 
surrogate mother a the intended parents. If age and health can 
be considered as «conventionally accepted standards»131, other 
criteria like sexual orientation132 reveal the good’s “nonequal dis-
tribution”133, and that generates not only emotional costs for the 
parties but also externalities, such as moralisms.

ii) Pre e post contractual costs

In order to strengthen compliance with the ban of commercial 
surrogacy Portuguese Medically-Assisted Procreation Law applies 
criminal and administrative penalties to agencies involved in sur-
rogacy process134. Through the ban of intermediaries’ activity the 
policymaker avoids the creation of market structures but in do-
ing so both surrogate mothers and intended parents are burdened 
by extremely high search and matching costs. Furthermore, with 

131 Ivi.
132 Calabresi G., Bobbitt N., op. cit., 154 «By the term color we mean the ca-

pacity of the factor to arouse emotion. This quality does not inhere in the factor 
itself, but depends rather on each society’s perception of it; […] There may be 
some factors which are in every instance so highly that their open consideration 
inevitably produces an outraged reaction in the culture»; in this sense sexual ori-
entation used as decisional tool in determining which couples can avail themselves 
of surrogacy, can be highly coloured in a certain country (in Calfornia the free 
market doesn’t allow for discrimination, to the point that numerous agencies offer 
personalised services of ‘gay surrogacy’) and in turn entirely colorless in another 
(for instance in Greece «the debate concerning the possibility of same-sex couples 
of accessing medically assisted reproduction techniques in order to have a child 
has hardly opened». Zervogianni E., Greece, in Eastern and Western Perspectives 
on Surrogacy, eds. Scherpe J., Fenton Glynn C., Kaan T., Cambridge, Intersentia, 
2019, 164.

133 Calabresi G., Bobbitt N., op. cit., 37.
134 Pedro R., op. cit., 238. 

Q
uesto E-book appartiene a ELETTR

A.STR
AD

ELLA G
M

AIL.C
O

M
 20123011-1214-0248-2393-qprfbkaby5of



Rachele Zamperini

416

the prohibition of setting the price above the expenses reimburse-
ment135, the supply is even more scarce, and it can’t equal the local 
demand, even if already reduced thanks to the eligibility criteria set 
for both parties. For this reason, demand inevitably leaks towards 
«surrogacy friendly jurisdictions»136. To cope with this problem in 
2014 the Greek legislature expanded the local supply by removing 
the Greek citizenship from the requirements to enter in a surrogacy 
agreement137. This reform resulted in a great incentive for Est-Euro-
pean women to become surrogate mothers for Greek and other Eu-
ropean couples138: because Greek law authorizes reimbursements 
up to 10,000 euros women from countries where the cost of living 
is low, such as Romania or Albania, can obtain a profit margin from 

135 Ibid., 240: «An exception is made for the reimbursement of the amount 
corresponding to the healthcare expenses actually provided to the woman, including 
expenses for transportation, if these expenses are duly certified in a specific docu-
ment (Art. 8, n. 2 of the Medically-Assisted Procreation Law)».

136 Ibid., 255: «Considering Law n. 25/2016, dated 22 August 2016, and its ac-
ceptance of surrogacy, the invocation of international ordre public of the Portuguese 
State has been reshaped. However, issues may arise if the foreign law is significantly 
more liberal than Portuguese law».

137 Hermitte M-A., Parizer K., Mathieu S., Bergé J-S., op. cit., 40. 
138 Ibid., 41; v. anche Zervogianni E., op. cit., 151 «In practice, it is often a fam-

ily member (usually the sister or the mother) of the intended mother who acts as a 
surrogate. In the remaining cases, it is doubtful if parties actually comply with the 
prohibition of remuneration. According to research performed on the basis of court 
decisions that approved surrogacy arrangements, in more than half of the cases the 
surrogate is a foreign national, residing in Greece, coming mostly from countries 
of Eastern Europe». Cfr. Hatzis A., The Regulation of Surrogate Motherhood in 
Greece, in SSRN Electronic Journal, 2010, 11 «We found 92 decisions in total […] 
giving authorization to surrogacy. Only in 13 of these cases the surrogate mother 
was a close relative. In all other cases the surrogate mother was “the best friend” of 
the mother, often an immigrant from Eastern Europe with an age difference from 
her “best friend” extending from 10 to 20 years. […] There is no reference in any of 
these cases to evidence submitted to court as to the close friendship that could lead 
a woman to offer her womb altruistically».
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that price139. In so doing, while curtailing the risk of emigration, the 
policymaker has created the conditions for a black market to arise.

All costs related to negotiation are erased because in this regu-
latory framework the law determines the agreement’s content re-
stricting the parties’ freedom of contract. But this sacrifice should 
be rewarded by the one great benefit of a regulatory system: le-
gal certainty of the agreement140. Still the brief history of what 
is called the Portuguese model teaches that this can be a quite 
unachievable result. The Law 25/2016 declared unconstitutional 
in 2018 states that the parties must use a model of contract ap-
proved by the National Council for Medically Assisted Procrea-
tion to which they could add some clauses. The law provides some 
limitation, notably against those terms that either impose “behav-
ioural restrictions” to the surrogate mother or «violate her rights, 
freedom and dignity»141. Among the mandatory provisions the 
law indicates that the parties have to include the dispositions 
to be observed in the case of possible voluntary termination of 
pregnancy, but it doesn’t give any further indication about their 
content, it doesn’t clarify if, for example, the surrogate mother 
can waive her abortion rights to the intended parents or not142. 
To assure certainty about the contract’s outcome, the aleatory 
nature of a performance such as pregnancy notwithstanding, the 
law leaves both parties the possibility to revoke their consent un-

139 Hermitte M-A., Parizer K., Mathieu S., Bergé J-S., op. cit., 41 «cette 
somme est déterminée par l’autorité indépendante grecque qui l’a fixée à 10 000 
euros maximum, somme importantedans la situation actuelle du pays»; cfr. anche 
Zervogianni E., op. cit., 151.

140 Fenton-Glynn C., Scherpe J., Surrogacy in a Globalised World: Comparative 
Analysis and Thoughts on Regulation, cit., 591 «This is an element that is missing in 
many current regimes, either because of a lack of legislation, or because the laws that 
are in place are not tailored to the practice of surrogacy».

141 Art. 8, n. 11 of the Medically-Assisted Procreation Law.
142 Pedro R., op. cit., 242.
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til the beginning of the IVF process. Thus, the agreement can be 
executed only if authorized by the CNPMA and the consent must 
then be considered irrevocable. 

The acórdão 24.04.2018, n. 225 of the Poruguese Tribunal 
Constitucional, has declared unconstitutional some of the rules of 
the statutory framework regarding surrogacy. In particular, «the 
Court rejected the framework provided for surrogacy contracts due 
to its indeterminacy»143. The law, asking the parties to determine 
the contractual remedies to what we have previously called “tragic 
breaches”, hasn’t taken any position regarding the nature and the 
actual application of those remedies neither on what parameters 
the CNPMA should have had based its authorization. Further-
more the Court has established that the impossibility to revoke the 
surrogate’s mother consent after the beginning of the IVF proce-
dure, represents a major violation of her right to development of 
personality, in accordance with the principle of human dignity144. 
In its ruling the Court has recognized constitutional relevance to 
reproductive rights, namely to the right to have children through 
assisted reproduction techniques, including surrogacy, but even as 
fundamental rights their fulfilment can’t be realized through the 
violation of the human dignity. 

As shown by the Portuguese experience, in regulatory regimes 
the enforceability of surrogacy agreements is directly dependent 

143 Violante T., (Not) Striking Down Surrogate Motherhood in Portugal, 
Verf Blog,  2018.04.28, https://verfassungsblog.de/not-striking-down-surrogate-moth-
erhood-in-portugal; the same indeterminacy can be found in the Greek provisions 
see Hatzis A., op. cit., 5-6 «Another rather peculiar characteristic of the law is that 
there is no provision for the child born after an illegal commercial surrogacy. […] 
It is obvious that both the prohibition of commercial surrogacy and the criminal 
sanctions are purely declaratory (with the ambition of an educative and expressive 
function for the law)».

144 Articles 18(2), 26(1) and 1 of the Portuguese Constitution.
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on the enforceability of the law that regulates these contracts145. 
The altruistic surrogacy model represents the attempt to solve the 
tragic conflict putting the right to have children first without the 
sacrifice of the surrogate’s autonomy. The altruistic nature of the 
agreement should serve as assurance that the woman has entered 
the agreement freely, or at least free from economic conditionings. 
However, to reach this result it would be necessary to build a ver-
tical regulation system according to a model of health care legisla-
tion like those which regulate, for example, blood and organ do-
nation146. Thus, the agreement would be completely subtracted to 
the sphere of the private autonomy and market mechanisms and it 
would be completely administered through what Guido Calabresi 
would call a «pure accountable political structure». Instead, the 
actual regulatory approach, as exemplified by Portugal and Greece, 

145 Fenton-Glynn C., Scherpe J., Surrogacy in a Globalised World: Comparative 
Analysis and Thoughts on Regulation, cit., 592 «[…] currently many regimes operate 
knowing that their laws are not only unenforced, but unenforceable. This means 
that commissioning parents can circumvent the law, achieving their desired result 
by simply going ahead with a surrogacy arrangement, and trusting that this will be 
approved retrospectively»; see two different and opposite positions about this issue: 
Zervogianni E., op. cit., 148 «Judging from the experience of the application of the 
legal framework on surrogacy in the 15 years since it entered into force, it can be 
ascertained that it has been indeed successful and well accepted by Greek society, 
without substantial objections of moral, religious, political or other character»; 
Hatzis A., op. cit., 7 «All the papers published in the Greek law reviews, all the books 
and commentaries on artificial insemination are just describing the legal procedure 
and the legal requirements trying to clarify and explain it, without any reference to 
the philosophical or social science literature. The fact that the law has been violated 
from the very beginning is not discussed – it’s a non-issue! Greek lawyers are totally 
interested in doctrinal consistency but totally indifferent to the efficacy of the law».

146 Calderai V., op. cit., 7; cfr. the Italian allocation system for artificial kidneys, 
described by Calabresi, avails itself of the lottery method in the “first-come-first-
served” variant in which the final decision, in the form of evaluation of the single 
patient, is carried out by a «parajury», “the hospital committee”, Calabresi G., 
Bobbitt P., op. cit., 43; 180.
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consists of a mixed approach: the union of a «semi-market»147 – 
where the price is set at the level of the surrogate’s reimbursement 
of reasonable expenses – and an organism which works as a decen-
tralized accountable political decision maker – which authorizes 
the agreement if compliant with the law. This hybrid approach, 
through a lack of economic incentives and high procedural costs, 
has the same effect as prohibitionist approaches of promoting re-
productive tourism, both resulting unable to compete with free 
market jurisdictions.

4. Conclusions

By a transaction cost analysis of the free market approach it has 
been possible to display not only costs payed by surrogate mothers 
and intended parents, but also those that affect society. Between 
the two parties the one who bears more costs appears to be the sur-
rogate mother. A large disclosure of her personal data and informa-
tion, a great constraint of her autonomy throughout the contract’s 
execution and even the withdrawal of her constitutional abortion 
rights: in these ways the surrogate’s right to privacy is sacrificed to 
realize the intended parents desire, to make them have what they 
have paid for. The tragic choice is hidden by the illusion of efficien-
cy served by free trade, «because when people really want things, 
if some people really want to buy something and other people re-
ally want to sell it, it will happen»148. But facing the problem of 
contractual remedies courts are left in the uncomfortable posi-
tion of placing monetary value on human life. The supremacy of 
private autonomy asserted through the enforcement of surrogacy 
agreements reveals which values characterize the neoliberal soci-

147 Ibid., 88.
148 Radin M., op. cit., 139.
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oeconomic context which has produced the commercialization of 
surrogacy agreements149.

«Any allocation system can be broken if the person who fails 
to receive the allocation can flee the jurisdiction and go to a land 
which allows him the access to the resource». For this reason the 
international demand of surrogacy has among its components a 
great number of citizens from regulatory jurisdictions, who facing 
the trade-off between going abroad to pay for an expensive interna-
tional surrogacy and signing a cheaper domestic agreement tend to 
choose the first option which despite the higher price is less costly. 
It is indeed because of the appeal brought by the agencies’ ability 
to reduce transaction costs that the surrogacy market has reached a 
global dimension, with the unwitting complicity of the few surro-
gacy friendly jurisdictions. 

Facing the inescapable reality of reproductive tourism, the European Com-
mission when questioned about surrogacy and the EU position on this issue 
answered: The Treaty on European Union and the Treaty on the Functioning 
of the European Union do not give the European Union powers to adopt legis-
lation on harmonisation of national laws on methods of human reproduction 
with the help of surrogate mothers. It is therefore incumbent on individual 
Member States to regulate this matter in the light of their social and cultural 
traditions150. 

149 Foucault M., Nascita della biopolitica. Corso al Collège de France 
(1978-1979), Milano, Feltrinelli, 2005, 267 «cerca di estendere la razionalità del 
mercato, gli schemi di analisi che propone e i criteri di decisione che suggerisce ad 
ambiti non esclusivamente o non prevalentemente economici, come la famiglia [e] 
la natalità».

150 E-002995/2016 Answer given by Ms Jourová on behalf of the Commission 
(25.07.2016) – Does the Commission intend to define, at the Union level, legal pro-
tection for cases with a cross-border dimension? – Does it take the view that existing 
legislation in Member States that allow this practice is in keeping with EU legislation 
on the protection of human rights, children and women?
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Actually, the majority of European countries has adopted a pro-
hibitionist approach banning any and every form of surrogacy, and 
it would thus seem fair to assume that this approach best represents 
the European social and cultural traditions. 

Even in a comprehensively negative way, though, prohibition 
still represents an allocation method, and as such involves costs. 
Through a centralised political decision, the policymaker refuses 
to put a price on parental rights, applying what Calabresi defines 
an “inalienability rule”151. In the instance of the Italian legislator, 
along with many European counterparts, the nullity of the surro-
gacy contact is based on “public policy” grounds152. This method 
stands in complete opposition to the liberal approach, and in so 
doing fails entirely to consider individual preferences: pursuing a 
criterion of formal egalitarianism it treats all individuals «equally 
but not as equals»153. In so doing the legislator overtly declares that 
not all individuals are equal and, in the case of surrogacy, that not 
everyone can have children, thus the cost of this decision is born by 
all those who cannot have children of their own.

151 Calabresi G., Melamed D., op. cit., 1111.
152 See for example articles 16-7 and 16-9 of French Code Civil which refer to 

the «caractère d’ordre public» of the ban of the  gestation pour autrui; while in 
Italy the public order exeption (eccezione di ordine pubblico) has been invoked 
by the Corte di Cassazione in Cass. Civ. Sez. un. - 08.05.2019, n. 12193 «divieto 
della surrogazione di maternità previsto dalla L. n. 40 del 2004, art. 12, comma 6, 
qualificabile come principio di ordine pubblico, in quanto posto a tutela di valori 
fondamentali, quali la dignità umana della gestante e l’istituto dell’adozione»; in 
particular the Court refers to the public policy as the international public policy as 
defined Corte di Cassazione civile Sez. I-30.09.2016, n. 19599 «ordine pubblico in-
ternazionale, da intendersi come complesso dei principi fondamentali caratterizzanti 
l’ordinamento interno in un determinato periodo storico, ma ispirati ad esigenze di 
tutela dei diritti fondamentali dell’uomo comuni ai diversi ordinamenti e collocati a 
un livello sovraordinato rispetto alla legislazione ordinaria».

153 Calabresi G., Bobbitt N., op. cit., 145.
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The prohibitionist legislator solves the conflict of values sacri-
ficing the right to have children, even though reproductive rights 
must be considered as fundamental rights since they fall within the 
scope of art. 8 of the EHRC. Instead primary consideration is given 
to the right of integrity of the body, safeguarding the dignity of the 
child bearer154. With these provisions the legislator isn’t only try-
ing to protect the child bearers, but also the children born of these 
agreements, by enforcing a moratorium on the commodification 
of the body and the person in general which would be exposed to 
this process through the alienability of its first relationship, the one 
with the mother. It is in the name of these values that paragraph 
114 of the European Parliament resolution on the Annual Report 
on Human Rights and Democracy in the World 2014 and the Eu-
ropean Union’s policy on the matter of 17 December 2015 «con-
demns the practice of surrogacy» and «considers that the practice 
of gestational surrogacy […] should be prohibited and treated as a 
matter of urgency in human rights instruments». 

In a recent Advisory Opinion155 the European Court of Human 
Rights reaffirmed, in conformity with its jurisprudence, that the 
States cannot refuse to recognise the familial status assigned to a 
child according to foreign law that recognises and enforces these 
transactions, for it would represent a violation of the child’s private 
and family rights (art. 8 of the European Convenction on Human 
Rights)156. In this way though, while the international surrogacy 
contract is deemed unenforceable on public policy grounds, the 

154 Italian Constitutional Court, n. 272/2027, «offende in modo intollerabile la 
dignità della donna e mina nel profondo le relazioni umane».

155 Avis consultatif relatif a la reconnaissance en droit interne d’un lien de filia-
tion entre un enfant né d’une gestation pour autrui pratiquée a l’étranger et la mere 
d’intentiont, 10 April 2019, Requete n. P16-2018-001, http://hudoc.echr.coe.int/
fre?i=003-6380431-8364345.

156 ECHR, 26.06.2014, ric. 65192/11, Menneson c. Francia, e ECHR, 
26.06.2014, ric. 65941/11, Labassee c. Francia.
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States end up enforcing its effects and giving it efficacy nonetheless. 
The issues surrounding the matter of recognition of international 
agreement would require a more in-depth approach and a stand-
alone analysis, for which there is no adequate space in this paper. 
The one thing that it seems important to repeat in this setting is 
that a total ban that allows recognition of foreign acts regarding 
international surrogacy agreements is inefficient, as it fails in pro-
tecting those fundamental rights as soon as its citizens step abroad.

Every current solution to the problem of allocation of the tragic 
good is rife with faults and failings, in every instance costs are une-
qually attributed on the weaker parts and individual preferences are 
sacrificed in particular due to the broad refusal to regulate. It is said 
that the first step in solving a problem is gaining consciousness and 
better understanding of its facets. In particular the understanding 
of these problems in a tragic choice frame helps show how differ-
ent societies cope with the same conflict. In the words of Calabresi 
«honesty permits us to know what is to be accepted and, accept-
ing, to reclaim our humanity and struggle against indignity»157. It 
is the objective of this treatise to shine a light on those costs that we 
would rather keep hidden in the current proposed solutions.

157 Calabresi G., & Bobbitt P., op. cit., 26.
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Prostitution Laws Across the European 
Union: To Go Beyond the Existing Dichotomy

Carlotta Rigotti

1. Introduction

Prostitution is a challenging term to define and, over time, there 
has been anything close to a shared understanding across nation-
al jurisdictions. As emphasised by Green, «deciding what should 
count as prostitution is not likely to be easy. The concept of pros-
titution is deeply embedded within complex cultural, moral, and 
legal constructs, all highly contested. Indeed, there is probably no 
type of sexual offence the moral and legal status of which has gener-
ated broader disagreement among scholars and legislatures alike»1. 

Overall, prostitution is inextricably intertwined with the social 
order and the fundamental rights of each human being; besides, it 
calls into question the division of labour in society, the free disposal 
of everyone’s own body and human sexuality. Regulating prostitu-
tion therefore requires the balancing of conflicting interests, while 
likewise considering community values, like social justice, economy 
and morality. 

On such premises, States have traditionally allowed prostitu-
tion, in order to satisfy the sexual needs of its male citizens, pre-

1 Green S.P., What Counts as Prostitution?, in Bergen Journal of Criminal Law 
and Criminal Justice, 2016, 4, 1, 185.
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vent the spread of sexually transmitted diseases or promote the 
individual’s right to self-determination. Conversely, they have also 
prohibited such practice, as it was considered immoral or in breach 
of gender inequality2.

Arguably, the gendered feature of prostitution is fundamen-
tal to fully understand and compare divergent legal frameworks, 
given that the main focus of policy makers has mostly been lim-
ited to the female provision of sexual services amongst heterosex-
ual adults. More precisely, the law has always tried to draw a line 
between prostitutes and honourable women (namely wives and 
mothers), with the consequence of socially stigmatising the former. 
In addition, since the XX century, European legislators started to 
transpose into law the feminist debate on prostitution, where the 
latter was identified either as a practice of gender oppression or an 
instance of personal autonomy. 

To date, three legal frameworks regulating prostitution across 
the European union reflect such feminist dichotomy and are gen-
erally classified into neo-prohibitionism (where the client is crim-
inalised), abolitionism (where all the ancillary activities are crimi-
nally prosecuted) and neo-regulamentarism (where prostitution is 
decriminalised and regulated by law)3. 

Against this background, section 2 will provide a brief overview 
of the polarised debate on prostitution embedded in feminisms. 
Section 3 will examine how the existing legal frameworks have 
differently understood and regulated prostitution (as used in its 

2 For an historical overview of these different rationales see: Bullough V.L., 
Storia della prostituzione: dall’antichità agli anni sessanta, Bologna, Odoya, 2015; 
Ringdal N.J., Love for Sale. A World History of Prostitution, New York, Grove Press, 
2004.

3 For the sake of completeness, it should be said that, across the European un-
ion, Lithuania and Croatia currently criminalise the offer of sexual services, thereby 
adopting the so-called prohibitionist model. Yet, because no feminist discourse has 
ever embraced such approach, we will exclude it from our analysis. 
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broadest sense to refer to all the provision of services inherent to 
the sexual sphere, in exchange for money or other benefits). In such 
context, the national legislations of France, Italy and Germany will 
be taken as the main case-study. Section 4 will go on to concisely 
compare and assess the ineffectiveness of the feminist dichotomy, 
as transposed in the said legal frameworks. Finally, section 5 will at-
tempt to provide reflection on how the law could effectively frame 
the multi-faced realm of prostitution, going beyond the existing 
dichotomy.

2. Feminism and prostitution in the last centuries:  
 a dichotomy set in stone

We can identify the beginning of the feminist engagement with 
prostitution with the fight against the white slave trade and the call 
for the abolition of prostitution in the United Kingdom supported 
by Josephine Butler at the end of the XX century. According to 
the English activist, indeed, the regulatory scheme in force was ex-
tremely discriminatory, as it forced prostitutes to undergo stigma-
tising medical checks and restricted their freedom of movement. 
She therefore compared prostitution to a form of sexual slavery 
deriving from the unequal socio-economic conditions imposed to 
women by men4. 

The association of prostitution with gender inequality was also 
later recognised by radical feminism and currently represents one of 
the polar opposites surrounding the understanding of prostitution. 
Amongst others, Pateman (1988) argues that prostitution repre-
sents the ultimate development of slavery, where the female body, 
albeit inalienable, is commodified and the subordination of women 

4 Walkowitz J.R., Sessualità pericolose, in Duby G., Perrot M. (eds.), Storia delle 
donne in occidente: l’Ottocento, Bari, Laterza, 1990, 415
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within society is perpetuated5. Likewise, MacKinnon (1993) out-
lines how the exchange of sex for money denies any free choice and 
results in a form of violence, not far from the one used in rape6. To 
sum up, according to radical feminism, prostitution mirrors larger 
systems of gender oppression and all prostitutes must be regarded 
as coerced victims.

On the contrary, liberal feminism simultaneously acknowl-
edged the autonomy of women in prostitution and compared such 
practice to a form of female empowerment through self-entrepre-
neurship. By making their own decisions as rational individuals, 
prostitutes do not objectify themselves and simply exchange sex-
ual labour for benefits7. In support of this view, Nussbaum (1999) 
saw prostitution in the context of other professions where money 
is earned from bodily services and so emphasised that the main 
difference consists in the unjustified stigmatisation attached to 
prostitution, as lying in class prejudices and gender stereotypes8. 
To conclude, following liberal feminism, prostitution enables the 
self-determination of women.

Against this background, we see how prostitution poses a 
thorny issue for feminists, by locating its polarised understanding 
at the intersection between gender oppression and personal auton-
omy. Framed according to legal principles, this dichotomy has been 
transposed into the existing legal frameworks that we will analyse 
in the following section. 

5 Pateman C., The Sexual Contract, Redwood City CA, Stanford University 
Press, 1988.

6 MacKinnon C., Prostitution and Civil Rights, in Michigan Journal of Gender 
and Law, 1993, 1, 13-31.

7 Leigh C., Inventing sex work, in Whores and other Feminists, ed. Nagle J., New 
York, Routledge, 1998, 225-231; Schwarzenbach S., Contractarians and Feminists 
Debate on Prostitution, in Review of Law and Social Change, 1990, 18, 112-114.

8 Nussbaum M., Sex and Social Justice, Oxford, Oxford University Press, 1999, 
277-297.
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3. The existing legal frameworks across the European union

Across the European union (EU), three legal frameworks currently 
reflect the competing feminist discourses on prostitution. As al-
ready mentioned, they can be classified into neo-prohibitionism, 
abolitionism and neo-regulamentarism.

3.1. Neo-prohibitionism

Neo-prohibitionism criminalises the purchase of sexual services: 
the prostitute is considered the victim of her own activity and, 
more broadly, of the present society that is still built on gender ine-
quality. Additionally, such approach relies in the idea that, because 
demand fuels the market, its reduction is likely to contribute to the 
eradication of prostitution. 

In 2016, the Loi no. 2016-444 du 12 avril 2016 visant á ren-
forcer la lutte contre le systéme prostitutionnel et á accompagner les 
personnes prostituées introduced neo-prohibitionism in France and 
conflates prostitution with a form of VAW, in breach of the equal-
ity principle. Such understanding was especially highlighted in the 
travaux préparatoires, where individuals involved in prostitution 
were supposed to be women and evenly regarded as victims; be-
sides, these documents reported how the majority of prostitutes 
are migrants, thereby identifying a link between prostitution and 
human trafficking for sexual exploitation9. Consequently, the leg-
islative reform lay in two pillars: a social policy meant to support 
individuals to exit prostitution and further criminal measures able 

9 Report n. 1558/2013 made on behalf of the Special Commission respon-
sible to examine the bill (no. 1437), strengthening the fight against the system 
prostitutionnelle, 13-27, http://www.assemblee-nationale.fr/14/rapports/r1558.asp; 
Information report n. 3334/2011 at the conclusion of the work of a mission infor-
mation on prostitution in France, http://www.assemblee-nationale.fr/13/rap-info / 
i3334.asp.
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to tackle exploitation, human trafficking and the purchase of sexual 
services. 

Against this background, a priority preliminary ruling was 
brought before the Conseil constitutionnel in 2018, with the aim 
of reviewing the constitutional legitimacy of articles 131-16(9bis) 
and 225-20(9), Criminal code on the obligation to join a re-educa-
tion session for convicted clients; as well as of articles 225-12-1 and 
611-1, Criminal code on the criminalisation of purchasing sexual 
services. According to the applicants, neo-prohibitionism breached 
the personal liberty of prostitutes, as well as of their clients, hav-
ing special regard to the fundamental right to personal autonomy, 
health, sexual freedom, free enterprise and freedom of contract, as 
enshrined in the Declaration of Human and Civil Rights of 1789; 
moreover, the criminal framework was regarded as violating the 
constitutional principles of necessities and proportionality of pen-
alties. Nonetheless, the Conseil constitutionnel steadfastly support-
ed the constitutional legitimacy of the legal framework in force, 
by clarifying the relationship between prostitution and human 
dignity and explaining that it was the legislator’s responsibility to 
preserve public order. 

Albeit its conciseness, the decision strongly endorsed the legal 
rationale behind the said travaux préparatoires and so conflated 
prostitution with human trafficking for sexual exploitation and 
VAW. In addition, the court refered to the domestic, constitutional 
tradition on the understanding of human dignity and its absolute 
nature. Back in 1994, the Conseil constitutionnel already outlined 
that the achievement of human dignity was meant to protect each 
individual from all forms of enslavement or degradation, given the 
inviolability, integrity and non-marketability of the human body10. 

10 Conseil constitutionnel, 27.07.1994, n. 343-344, https://www.conseil-consti-
tutionnel.fr/decision/1994/94343_344DC.htm.
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Later, in the well-known case on dwarf tossing made by the Conseil 
d’état in 199511, it was stated that any economic activity, albeit legal, 
can be banned, supposed that it is not compliant with the objective 
understanding of human dignity. Unfortunately, no French court 
has ever precisely defined the concept of human dignity; yet, its 
usage appeared symbolic and aimed at setting an upper limit to any 
activity able to commodify the human being12. In other words, be-
cause human dignity was recognised to each individual and placed 
everyone on an equal footing, any act capable of dehumanisation 
had to be prohibited, irrespective of the individual’s consent. In 
this vein, we realise how the Conseil constitutionnel invoked human 
dignity due to the perceived, commodifying servitude embedded 
in the great majority of cases concerning prostitution.

In compliance with radical feminism and building on the re-
spect of human dignity and gender equality, both the French legis-
lative and the judiciary powers therefore embrace the understand-
ing of prostitution as an oppressive practice to be curbed.

3.2. Abolitionism

Following the abolitionist approach, prostitution is a reality to 
tolerate and is framed as a liberty, albeit subject to the general 
clauses of public order, health and morality. Prostitution is simul-
taneously framed as an oppressive activity that results in moral 
decline and spreads sexually transmitted diseases, and as an ever-

11 Conseil d’état, 27.10.1995, n. 136727 (Morsang-sur-Orge), https://www.
legifrance.gouv.fr/affichJuriAdmin.do?idTexte=CETATEXT000007877723.

12 For further readings on the notion of human dignity in France: Lanneau 
R., Human Dignity in France, in Handbook of Human Dignity in Europe, a cura di 
P. Becchi, K. Mathis, Cham, Springer, 2017, 1-22; Hennette-Vauchez S., Human 
Dignity in French Law, in The Cambridge Handbook of Human Dignity, Düwell 
M., Braarvig J., Brownsword R., Mieth D., Cambridge, Cambridge University Press, 
2014, 368-374.
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lasting practice required to satisfy the individual’s sexual needs. 
Therefore, abolitionism criminalises all those ancillary activities 
that could undermine the individual’s liberty to offer sexual ser-
vices. 

Such approach was first taken by Josephine Butler at the end of 
the XX century; later, it was supported by the League of nations, 
while enacting the 1921 International convention for the suppres-
sion of the trafficking in women and children. To date, abolition-
ism is the prevailing legal framework across the European union 
and this subsection will analyse the Italian legislation, given its in-
tersection with human dignity and the recent decision made by the 
Corte costituzionale.

In 1958, the Italian parliament adopted the Legge 20 febbraio 
1958 per l’abolizione della regolamentazione della prostituzione e 
lotta contro lo sfruttamento della prostituzione altrui (hereafter: 
Legge Merlin as deriving from the female senator who proposed 
the draft), in order to respect and promote three constitutional 
provisions; namely, the right to gender equality (article 3), the 
prohibition to undergo any medical treatments that «violate the 
limits imposed by the respect for the human person» (article 
32.2) and the potential limitation of freedom of enterprise on 
the basis of human dignity (article 41.2). So as to reach this goal, 
the piece of law mainly introduced a detailed system of crimi-
nalisation concerning, for instance, facilitation, recruitment and 
exploitation. For our purposes, however, the main focus will be 
on the legal interest to protect, given its link to the understanding 
of prostitution.

When enacted, the Legge Merlin sought to ensure public moral-
ity, whose exclusive holder was the State; in fact, prostitutes were 
considered powerless victims of exploitation and other criminal ac-
tivities. Such interpretation also arose from the legal status attrib-
uted to women at that time, as they were generally recognised un-
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capable of self-determination and so subject to legal paternalism13. 
Over time, however, scholars and judges reinterpreted the legal 
interest to protect, by defining it as the self-determination of pros-
titutes. The legal reasonings behind this revirement were the fol-
lowing. First, prostitution was acknowledged to be a multi-faceted 
reality, whose criminal prosecution had to be restricted to all those 
conducts involving coercion, submission and exploitation; instead, 
the provision of sexual services by choice could not be prohibit-
ed due to moral concerns14. Second, both the Corte costituzionale 
and the European court of human rights recognised that, whenev-
er consensually exercised, prostitution had to be understood as an 
instance of sexual freedom and so respectively protected under ar-
ticle 2 Italian Constitution and article 8 ECHR15. Finally, in light 
of article 3 of the Italian Constitution, gender equality had to be 
respected and promoted and, consequently, women could not be 
labelled as uncapable of self-determination anymore16.

Nevertheless, in 2019, the Supreme court developed a new in-
terpretation of the legal interest to protect, in order to foster legal 
certainty and to avoid a blurred distinction amongst coerced, need-
ed and voluntary prostitution. By doing so, it identified the legal 
interest to protect in the fundamental principle of human digni-
ty, given the need to further protect the individual and her sexual 
sphere against any form of commodification and exploitation17. 

13 Di Nicola P., Bonfanti N., I reati in materia di prostituzione, Milano, Giuffré, 
2015, 17-18.

14 Cadoppi A., Favoreggiamento della prostituzione e principi costituzionali, in 
Id., Prostituzione e diritto penale: problemi e prospettive, Roma, Dike Giuridica, 2014, 
290.

15 Italian Constitutional Court, n. 561/1987, par. 2 of the Considerando in 
diritto, http://www.giurcost.org/decisioni/1987/0561s-87.html; ECtHR, 22.10.1981, 
n. 7525/76 (Dudgeon c. Gran Bretagna).

16 Cadoppi A., op. cit., 292.
17 Cass. pen., Sez. III, 30.03.2018, n. 14593.
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Such approach was likewise adopted by the Corte costituzionale, 
which, in its decision n. 141/2019, took a motivated stand on the 
Legge Merlin and developed its reasoning on the intersection be-
tween prostitution and fundamental rights. Similar to the French 
question on constitutional legitimacy, the Italian one concerned 
whether the crimes of recruitment, aiding and abetting prostitution 
were in compliance with the right to sexual self-determination, the 
equality principle, the principle of offensiveness and legality and 
the freedom of enterprise, as respectively provided by articles 2, 3, 
13, 25.2, 27 and 41, Constitution. 

Yet, the Corte costituzionale denied the understanding of pros-
titution as an instance of sexual self-determination, which involves 
the individual’s autonomous choice to freely engage in sexual con-
ducts, as well as her protection against threats and harms to her sex-
ual sphere. By contrast, inasmuch as prostitution mostly represents 
a specific means for profit making, the court conflated its practice 
with an economic activity within the scope of article 41, Constitu-
tion. In the Italian constitutional framework, however, freedom of 
enterprise can be limited in defence of safety, liberty and human dig-
nity. The latter principle was thereby identified as able to justify the 
constitutional legitimacy and the legislative choice of abolitionism. 
Building on the idea that prostitution always follows socio-economic 
circumstances influencing and restricting self-determination, as well 
as that it always dehumanises the individual through commodifica-
tion, prostitutes were acknowledged as a vulnerable group in need of 
protection against third parties’ oppression. Furthermore, although 
prostitution might occasionally be voluntary, this vulnerability was 
also related to the risks typical of its practice, such as in the case of 
personal safety and health. As a result, the notion of human dignity 
embraced by the Corte costituzionale was absolute and each compet-
ing interest had to yield to it. Moreover, as regards its definition, the 
court referred to the social meaning attributed to prostitution that 
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varies according to time and places and that, in the instant case, was 
equated with the coerced and oppressive nature of the practice. 

In conclusion, following radical feminism, the neo-prohibition-
ist rationale and the reasoning developed by the Conseil constitu-
tionnel, the Corte costituzionale builds the constitutional legitimacy 
of abolitionism on the fundamental principle of human dignity, as 
meant to ensure prostitutes’ vulnerability.

3.3. Neo-regulamentarism

In the context of neo-regulamentarism, prostitution is decriminal-
ised and simultaneously regulated by several branches of law. Indeed, 
policy makers may seek to achieve prostitutes’ fundamental rights, 
respect public order and health and/or increase the tax office reve-
nue; yet, such objectives can be reached by treating prostitution such 
as a job like another, or by enacting a detailed regulation based on 
the specific features of this practice. The latter approach has been 
adopted by the German government since 2001 and its rationale can 
be briefly traced back to the aim of improving prostitutes’ socio-eco-
nomic conditions, the need to fight against all those criminal organ-
isations which usually support their activity and the recognition of 
voluntary prostitution as free from any moral connotation.

In this vein, in 2001, the Prostitutionsgesetz qualified the sex-
ual contract as legitimate, while likewise providing a civil frame-
work that regulated it as an executed consideration and allowed sex 
workers to insure themselves in the health and social care. None-
theless, because this pattern of neo-regulamentarism did not ef-
fectively reach the legislative goals18, the Prostituiertenschutzgesetz 
(ProstSchG) was enacted in 2016, in order to widely and homoge-
neously regulate the practice and so let it be in compliance with the 

18 AA.VV., Report by the Federal Government on the Impact of the Act Regulating 
the Legal Situation of Prostitutes, Baden-Baden, Koelblin-Fortuna-Druck, 2007.
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rule of law19. Briefly, the ProstSchG introduced specific provisions 
and requirements for both the sex worker and the brothel owner, 
with regard to their registration and following exercise of the activ-
ity. For example, sex workers are required to undergo compulsory 
medical checks (article 10); whereas brother owner must provide 
an antiviolence alarm and separated restrooms (article 18). 

Like the other national frameworks, the German neo-regu-
lationalism was brought under the constitutional scrutiny of the 
Bundesverfassungsgericht (BverfG) in 2017, when a group of sex 
workers filed an action for the violation of their human dignity, 
self-determination, occupational freedom and inviolability of the 
home (articles 1.1, 2.1, 12.1 and 13.1, Basic law). One year later, 
however, the court passed judgement on the groundlessness of the 
claim, given the lack of strong and effective evidences20. Although 
no obiter dictum on the interpretation of prostitution was provid-
ed, we can uncover it in the travaux préparatoires, as linked again to 
the notion of human dignity.

German policy makers acknowledged the existence and regulation 
of voluntary sex work on grounds of the right to self-determination 
and occupational freedom, as respectively laid down in articles 2(1) 
and 12 of the Basic law and as both expressions of the inalienable prin-
ciple of human dignity. The wording of article 1 of the Basic law already 
shows the outstanding role played by this concept: it is “inviolable”, 
and its protection corresponds to a State duty. Overall, the BverfG 
recognised the impossibility of relativizing or balancing it against oth-
er interests21; besides, this court acknowledged that, the individual «is 
an autonomous being developing freely within the social community, 

19 Ibid., 12.
20 BverfG, 26.07.2018, 1 BvR 1534/17.
21 Dreier H., Human dignity in German law, in Düwell M., Braarvig J., 

Brownsword R., Mieth D. (eds.), The Cambridge Handbook of Human Dignity, 
Cambridge, Cambridge University Press, 2014, 376.
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but she is also related to and bound by the community»22. Therefore, 
because each individual is endowed with equal worth, the State can 
restrict her autonomy, on the condition that it is in the interest of the 
community and the conduct under scrutiny involves a process of ob-
jectification. Indeed, the protection of human dignity lies in the dis-
tinction between the human being and inanimate objects, given that 
the former can become conscious of herself, determine herself and 
shape her own environment23. Against this background and by re-
turning to the right to self-determination as expression of human dig-
nity, the former concept is composed of the freedom of action (where 
the individual is empowered to do what she wishes, to the extend she 
does not interfere with the others or the public order, thereby defining 
herself in relation to society) and a guarantee of personal sphere (that 
marks the boundary of a realm of privacy, allowing the individual to 
self-determine without external interference)24. Consequently, as long 
as women are rational, autonomous and responsible human beings, 
they cannot be regarded as res in commercium to morally condemn 
and the State must accept their choice to provide sexual services. 

To sum up, the German legal framework embraces the under-
standing of prostitution as an instance of personal autonomy, as 
stemming from the fundamental principle of human dignity and 
in compliance with liberal feminism.

4. The ineffectiveness of the dichotomy

As comes from the sections above, the feminist dichotomy on how 
to comprehend prostitution has been reflected in the existing legal 

22 Eberle E.J., Observations on the Development of Human Dignity and Personality 
in German constitutional Law: An Overview, in Liverpool Law Review, 2012, 33, 207.

23 Botha H., Human Dignity in Comparative Perspective, in Stellenboch Law 
Review, 2009, 2, 183.

24 Ibid., 211.
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frameworks across the European union. Specifically, the identifica-
tion of prostitution as an oppressive practice in breach of gender 
equality is transposed into the neo-prohibitionist and abolitionist 
legislations; whilst its interpretation radiating from the idea of per-
sonal autonomy results in neo-regulamentarism. On such premis-
es, what follows is a brief account of the ineffectiveness of the di-
chotomy in its legal transposition, in order to highlight the need to 
go beyond it.

Building on the polar opposites of the dichotomy, all the legis-
lators and courts construe prostitution in light of a presumed, so-
cial understanding enshrined in the legal rationale and build on the 
fundamental principle of human dignity. Additionally, they just 
refer to one main subject, namely the female prostitute who offers 
heterosexual services and mostly comes from a third country. Both 
interpretations, however, do not correspond to the multi-faced re-
ality of this practice and often leads to further discrimination and 
vulnerability in law enforcement.

An example of these consequences stems from the mandato-
ry registration process laid down in articles 3-6 ProstSchG and 
aimed at ensuring the voluntariness of sex work within German 
neo-regulamentarism. Briefly, this administrative mechanism dis-
regards the specific conditions of vulnerable groups involved in 
prostitution, who could not satisfy the legal requirements relat-
ing, for instance, to the provision of identification documents, or 
to the required working and health conditions. As a result, the 
registration process ends up drawing a line between regular and 
irregular sex workers, forcing the latter to illegality and with con-
sequence of preventing them from alerting the police when faced 
with problems, as well as accessing healthcare support25. In oth-

25 These and other critics are reported in: Herter A., Fem E., Professed Protection, 
Pointless Provisions. Overview of the German Prostitutes Protection Act, 2017, 6-8, 10, 
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er words, the neo-regulamentarist system exposes irregular sex 
workers to a breach of their right to safety and health, as well as 
of their occupational freedom.

Similarly, the French neo-prohibitionism increases stigmatisa-
tion and precariousness in prostitution, especially if exercised by 
choice. On the one hand, the exit programmes included in the so-
cial pillar and offered by authorised organisations to prostitutes are 
perceived as a means of social control leading to further stigmati-
sation and moralisation: whereas some prostitutes are afraid of the 
publicity their involvement in drop out programmes involves, due 
to the well-known discrimination arising from their previous activ-
ity; others claim that the programmes per se foster stigmatisation, 
by denying the chance to recognise the existence of voluntary pros-
titution and so hindering their self-determination26. On the oth-
er hand, the criminalisation of clients led to a negative impact on 
prostitutes, encompassing a detrimental loss of incomes, the need 
to accept unsafe sexual practices with the aim of finding and re-
taining clients, more frequent negative interactions with the police, 
and increased experience of violence27. Again, besides the violation 
of the right to self-determination, the right to health and safety of 
any individual involved in prostitution are undermined.

Further forms of discrimination are also identified in the con-
text of the Italian abolitionism. Unlike the German and the French 
frameworks, though, the different treatment is not mainly direct-
ed towards a specific category of individuals; rather, it shows the 

http://www.sexworkeurope.org/sites/default/files/userfiles/files/ICRSE_Overview%20
of%20the%20German%20Prostitutes%20Protection%20Act_May2017_EN_02.pdf.

26 Le Bail H., Giametta C., Rassouw N., Cosa pensano le lavoratrici e i lavora-
tori del sesso della Legge sulla prostituzione? Inchiesta sull’impatto della Legge del 13 
aprile 2016 contro il “sistema prostituzionale” in Francia, 2018, 31-67, https://www.
medecinsdumonde.org/sites/default/files/IT_rapport-SW_web.pdf. 

27 Ibid., 31-67. 
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transposition of the general stigma attached to prostitution into 
other branches of law, with the consequence of specifically violat-
ing the right to self-determination that abolitionism is meant to 
fulfil. Precisely, we see how the issuing and renewal of the residence 
permit is often refused to migrants working in prostitution due to 
moral concerns28. Likewise, given the immorality attached to pros-
titution, articles 1343 and 2035 of the Civil code respectively deny 
prostitutes the right to claim damages and demand payment of the 
offered services29. 

Yet, discrimination and vulnerability are not the sole causes 
leading to the ineffectiveness of the legal frameworks and, conse-
quently, of the dichotomy underpinning them. In fact, addition-
al inadequacies have been outlined. For example, in France, the 
limited amount of social benefits allows individuals neither to 
economically support the dependent family, nor to pay potential 
debts30; whilst the bestowal of temporary residency for migrant 
prostitutes is considered insufficient to regularise their status, in-
asmuch as its renewable validity amounts to a maximum of 24 
months and the current economic crisis thwarts any job conver-
sions31. Moving to Germany, the compulsory health counselling 
session imposed on regular sex workers is regarded as violating 
the principles of anonymity, autonomy and voluntariness32; be-
sides, the certificate of registration, also including sensitive data, 
is considered a means able to blackmail its holder, as well to in-
crease the danger of unwanted outings33. Ultimately, as regards It-

28 See, for instance, the following case law: Cons. St., Sez. VI, 22.10.2008, 
n. 5178; Cons. St., Sez. VI, 10.05.2007, n. 2231; Cons. St., Sez. VI, 20.07.2006, 
n. 4599.

29 Di Nicola P., Bonfanti N., op. cit., 150.
30 Le Bail H., Giametta C., Rassouw N., op. cit., 60.
31 Ibid., 62.
32 These and other critics are reported in: Herter A., Fem E., op. cit., 6-8, 10.
33 Ibid., 7.
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aly, the fluctuating case-law on facilitating prostitution34 does not 
merely breach the principle of legal certainty, but also shows the 
legal incapacity of effectively ensuring the prostitute’s self-deter-
mination and personal integrity. In particular, this is evident in a 
decision made by the Supreme court and aimed at sentencing the 
mutual assistance provided by prostitutes who shared the same 
flat for work purposes and with the aim of fostering their liberty 
and safety35.

This exemplifying section has proved the ineffectiveness of the 
existing dichotomy underpinning the legal frameworks in force. In 
other words, none of them is effectively protecting all the individ-
uals involved in prostitution; rather, by recognising prostitution 
as a homogenous practice, each legislation ends up increasing the 
vulnerability of certain categories of prostitutes, while simultane-
ously fostering discriminatory treatments and violating several fun-
damental rights. 

5. How to go beyond the existing dichotomy

By recognising prostitution either as an oppressive practice or 
an instance of personal autonomy, the dichotomy oversimplifies 
its multi-faced reality. Prostitution, indeed, involves a variety of 
individuals who differ for gender identity, sexual orientation, na-
tionality and other personal features. Likewise, the practice can 
be exercised by force, necessity or choice and varies in its occu-
pational arrangements, as well as power relations. Accordingly, 
policy makers should refrain from transposing the feminist di-
chotomy into national law, given its polarised understanding and 
proved ineffectiveness; instead, they should see prostitution in 

34 For an overview of the Italian case-law, see: Cadoppi A., Favoreggiamento 
della prostituzione e principi costituzionali, in L’indice penale, 2013, 2, 229-246.

35 Cass. pen., Sez. III, 14.05.2009, n. 26243.
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the context of these nuances and adopt a more comprehensive 
legal framework.

The next subsections will therefore consider how to go beyond 
the existing dichotomy.

5.1. Human dignity: the lowest common denominator  
       to re-define

Although human dignity is generally recognised as absolute and 
imponderable, the analysis developed in Section 3 shows how 
various meanings have been given to this fundamental principle, 
with the consequence of reproducing the feminist dichotomy in 
the legal rationale of each framework. On the one hand, the sub-
jective notion of human dignity supported by the German legis-
lator seeks to foster the self-determination of prostitutes, as well 
as to protect them against unwanted interference within their sex-
ual sphere. Consequently, by being in compliance with subjective 
dignity, prostitution reflects the individual’s free and autonomous 
decision to carry out such activity, so that prostitutes deserve rights 
and freedoms equal to other workers. On the other hand, both the 
French and the Italian legal frameworks rely on an objective defini-
tion of human dignity. As being absolute, human dignity is specific 
to the humankind as a whole and cannot be balanced against other 
fundamental rights and freedoms. Therefore, in light of the com-
modification, discrimination and vulnerability inherent to pros-
titution, its practice violates objective dignity and requires to be 
curbed. Yet, how to identify the fairest interpretation? Rather than 
taking sides, we should face the dilemma by re-defining such lowest 
common denominator.

The French and Italian Constitutional courts actually recog-
nise the legitimate co-existence of the objective and subjective 
understanding of human dignity. Precisely, both courts accept 
a legislative margin of appreciation, so that any law on prostitu-
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tion can likewise respect the fundamental rights enshrined in na-
tional Constitutions36. Nevertheless, such reasoning shows how 
fundamental rights do not currently construct the understanding 
of prostitution (and of its following regulation); rather, prosti-
tution is legally interpreted in compliance with its presumed 
social meaning, and later justified following a fluctuating rhet-
oric based on fundamental rights. Yet, without questioning the 
adopted approach meant to transpose a social phenomenon into 
law, we outline how the French and Italian decisions actually lack 
empirical evidence and mainly lie in clichés able to support their 
reasonings37. By doing so, both courts prove the biased nature of 
the legal rationale in force; in fact, in accepting a presumed, social 
understanding of prostitution, they disregard its multi-faced real-
ity and so legitimise discriminatory regulatory schemes. Accord-
ingly, by acknowledging the nuances surrounding prostitution 
and with the aim of developing an inclusive regulation, human 
dignity can still be at the heart of any future law-making process, 
insofar as its content is re-defined according to a tertium genus 
that satisfies the following requirements based on the fundamen-
tal rights heritage of the European union38.

First, building on the explanatory works to the Charter of fun-
damental rights of the European union (2000), human dignity shall 

36 Conseil constitutionnel, 01.02.2019, n. 2018-761, par. 9; Italian 
Constitutional Court, n. 141/2019, par. 7.1.

37 Bin R., La libertà sessuale e prostituzione (in margine alla sentenza 141/2019), 
in Forum di quaderni costituzionali, 2019, 10, http://www.forumcostituzionale.it/
wordpress/?p=13470; Parisi F., Il bene della dignità umana in soccorso della Legge 
Merlin? Sulla sentenza 141/2019 della Corte costituzionale in materia di favoreggia-
mento e reclutamento della prostituzione, in La legislazione penale, 2019, 46, http://
www.lalegislazionepenale.eu/wp-content/uploads/2019/11/Parisi_Approfondimenti-
LP-21-novembre.pdf.

38 Parisi F., op. cit., 47 ss.; Rodotá S., Il diritto di avere diritti, Roma, Editori 
Laterza, 2015, 194-219.

Q
uesto E-book appartiene a ELETTRA.STRADELLA G

M
AIL.CO

M
 20123011-1214-0248-2393-qprfbkaby5of

http://www.forumcostituzionale.it/wordpress/?p=13470
http://www.forumcostituzionale.it/wordpress/?p=13470
http://www.lalegislazionepenale.eu/wp-content/uploads/2019/11/Parisi_Approfondimenti-LP-21-novembre.pdf
http://www.lalegislazionepenale.eu/wp-content/uploads/2019/11/Parisi_Approfondimenti-LP-21-novembre.pdf
http://www.lalegislazionepenale.eu/wp-content/uploads/2019/11/Parisi_Approfondimenti-LP-21-novembre.pdf


Carlotta Rigotti

444

be conceived as constituting the real basis of fundamental rights and 
freedoms; namely, it shall be read together with their recognition, 
protection and enhancement. Albeit questioned39, such interpreta-
tion requires policy makers to carefully balance all the competing 
interests involved in the practice of prostitution, such as the right 
to health and occupational freedom. Second, because the Union is 
founded of the values of pluralism and non-discrimination in light 
of article 2 TEU, human dignity shall not be interpreted following 
its prevailing, shared meaning, while understanding and regulat-
ing prostitution. This vague clause, in fact, would re-establish legal 
paternalism40, where the autonomy of prostitutes would be limited 
for their own good, as uniformly defined by the legislator. Finally, 
human dignity shall be understood as the right to have a decent 
life in terms of material conditions and opportunities. Again, the 
latter notion appears as vague as the ones supported by the national 
Constitutional courts; yet, it is a matter of distinguishing between 
the situations that involve coercion and so violate the individual’s 
self-determination, from those that recognise her as a rational, 
autonomous and responsible agent. In this context, the notion of 
consent is an important key to the assessment of the voluntary or 
needed nature of prostitution, as it will be better explained in sub-
section 5.3. 

Thus far, human dignity has been considered at the intersection 
between the individual and society, in order to achieve a balance 
amongst her liberty and equality.

39 Łuków P., A Difficult Legacy: Human Dignity as the Founding Value of 
Human Rights, in Human Rights Review, 2018, 19, 313-329.

40 On the notion of legal paternalism: Housak D.N., Legal paternal-
ism, in La Follette H. (ed.), The Oxford Handbook of Practical Ethics, Oxford 
Handbooks Online, 2005, https://www.oxfordhandbooks.com/view/10.1093/oxford-
hb/9780199284238.001.0001/oxfordhb-9780199284238-e-16.
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5.2. The equality principle to reflect the diversity and  
        intersectionality of prostitution

In order to promote the tertium genus of human dignity, any le-
gal framework meant to go beyond the existing dichotomy should 
tackle all those socio-economic barriers that restrain the individu-
al’s liberty and equality, while likewise acknowledging the diversity 
and intersectionality inherent to prostitution. 

First, the law-making process shall account for forms of prosti-
tution other than the female and heterosexual ones. In this context, 
some research already shows features and/or further discrimina-
tion specific to LGBTIQ* and heterosexual male prostitution. For 
example, while Nadal et al. (2014) report how prostitution stems 
from the systematic discrimination faced by transgender women 
and is therefore the one of the few readily-available occupational 
options for them41, Vanwesenbeeck (2013) argues that «most male 
sex workers appear to benefit from a somewhat more favorable bal-
ance between exploitation and profit» when compared to most 
female prostitutes42. 

Second, in light of the individual’s liberty and equality, pros-
titution shall be distinguished as voluntary, needed and coerced. 
It goes without saying that coerced prostitution conflates with a 
severe violation of fundamental rights and must be curbed. Over-
all, the criminalisation of sexual exploitation and other conducts 
able to undermine the human dignity of each individual has been 
adopted in all the legal frameworks we analysed43. By contrast, 

41 Nadal K.L., Davidoff K.C., Fujii-Doe W., Transgender Women and the Sex 
Work Industry: Roots in Systematic, Institutional and Interpersonal Discrimination, 
in Journal of Trauma Dissociation, 2014, 15, 2, 169-183.

42 Vanwesenbeeck I., Prostitution Push and Pull: Male and Female Perspectives, 
in Journal of Sex Research, 2012, 50, 1, 16.

43 For instance, see article 225-5 French Criminal code, article 3.8 Legge 
Merlin, and article 180.a German Criminal code.
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practices exercised by choice or necessity require more careful 
consideration for the following reasons. Historically, prostitution 
has been mainly considered and regulated as a gendered practice, 
given women’s subordination within society and the uncontrol-
lable sexual needs of men44. In the XX century, though, women 
have started to formally acquire equal rights and to free themselves 
from any form of gender oppression. Despite of these claims and 
following achievements, to date, the EU Gender equality strate-
gy 2020-2025 still highlights how «gender gaps in employment, 
pay, care, power and pensions persist. Too many people still violate 
the principle of gender equality through sexist hate speech and by 
blocking action against gender-based violence and gender stereo-
types»45. Several research projects conducted in the field support 
this statement46, thereby proving how entering prostitution result 
from socio-economic inequalities. Similarly, another argument 
alike can be applied to other forms of prostitution that concern 
vulnerable groups, as being already subject to social stigmatisation 
and discrimination. We already mentioned the case of transgender 
sex workers; additionally, we can outline that the phenomenon of 
female sex tourism is regarded as showing a racialised exploitation 
of economic inequalities47. Against this background, can voluntary 

44 For an history of female prostitution, see: Bullough V.L., op. cit.
45 Communication from the Commission to the European Parliament, the 

Council, the European Economic and Social Committee and the Committee of the 
Regions, op. cit., 2.

46 Teays W., Analyzing Violence Against Women, Berlin, Springer, 2019; 
EU Commission, 2019 Report on Equality Between Women and Men in the EU, 
Luxemburg, Publications office of the European Union, 2019; Hegewisch A., 
Lacarte V., Gender Inequality, Work Hours, and the Future of Work, in Institute 
for Women’s Policy Research, 2019, https://iwpr.org/wp-content/uploads/2019/11/
C486_FOW-Work-Hours-Report.pdf.

47 Sanchez Taylor J., Female Sex Tourism: A Contradiction in Terms?, in Feminist 
Review, 2006, 83, 54-56.
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prostitution be really exercised? Economic constrains can be linked 
to other kind of work, but, in the instant case, the distinction lies in 
the individual’s consent, as briefly explained in the next subsection.

In light of the above and in compliance with the equality prin-
ciple, the legislator shall enact non-discriminatory measures meant 
to foster equal opportunities in economy and contribute to the 
construction of comprehensive social patterns, as able to fully em-
brace the diversity and intersectionality of prostitution. In such 
context, special emphasis shall be given to the notion of consent, 
so that, rather than problematising prostitution in itself, the legisla-
tive focus will be on the conditions under which the individual may 
be depicted as a decision-maker.

5.3. Consent as the necessary condition

Defining consent falls outside the scope of our paper. However, we 
need to get a clearer sense of it, given its key role in distinguish-
ing between voluntary prostitution and its (even indirect) coerced 
practice. Precisely, by recognising prostitution as an economic ac-
tivity involving human sexuality, the attention must be paid on 
some reflections arising from legal theories of criminal law and 
philosophical critics to our economic system.

In the realm of criminal law, the notion of sexual consent serves 
both to lay down and enforce norms that protect negative sexual 
freedom (allowing the individual to sexually behave as she wishes, 
as long as it does not causes harm to other), and to facilitate positive 
sexual freedom (ensuring protection of the individual against ex-
ternal interference). As said by Hurd (1996), sexual consent “does 
the magic”, by changing the moral and legal relationships between 
individuals who engage in a certain act48. Yet, how is such consent 
given? Briefly, since adults are entitled to the right of their body’s 

48 Hurd H.M., The Moral Magic of Consent, in Legal theory, 1996, 2, 121-146.Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of
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own disposal and, while consenting, allows third parties to act, sex-
ual consent should be conveyed through individual’s behaviours 
and expressions, following her intention49. Besides, so as to be ef-
fective, consent must satisfy certain conditions; namely, it must be 
given by an individual who is in full possession of her faculties, as 
well as it must be voluntary, informed and specifically purposeful50. 

As regards consent to be given within our economic system, 
scholars usually argue about agency as an economic choice that is 
never entirely free51. In fact, any choice is considered to be restricted 
by material resources and opportunities available to the individual. 
Accordingly, because several research show that low employability 
and past experiences of discrimination often drive the entry into 
prostitution, could we still regard this choice as voluntary and so 
valid? The following answer is neither closed, nor absolute; rather, 
it can be found in Olsaretti’s theory (1998), according to which 
the voluntariness of any choice exists whenever there are acceptable 
alternatives or, notwithstanding the lack of these, the only available 
option is the one that the individual likes so much that she chooses 
because of that52. In this context, we can respectively and broadly 
identify voluntary and needed prostitution.

On such premises, these two forms prostitution shall be recog-
nised, insofar that the individuals involved can freely decide wheth-
er or not to provide sexual services in light of their autonomy, in 

49 Mc Gregor J., Sexual cCnsent, in La Folette H. (ed.), The International 
Encyclopedia of Ethics, New York, Wiley, 2013, 2564.

50 These conditions stem from the well-established body on literature on 
consent; with regard to its intersection with the sexual sphere, see, for instance: 
Wertheimer A., Consent to Sexual Relations, Cambridge, Cambridge University 
Press, 2003; Archard D., Sexual Consent, Oxford, Westview Press, 1998.

51 Bettio F., Della Giusta M., Di Tommaso M.L., Sex Work and Trafficking: 
Moving Beyond Dichotomies, in Feminist Economies, 2017, 23, 3, 11.

52 Olsaretti S., Freedom, Force and Choice: Against the Rights-Based Definition of 
Voluntariness, in The Journal of Political Philosophy, 1998, 6, 1, 71-72.
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lack of coercive circumstance and amongst available alternatives or 
because of its absolute preference. Furthermore, by being an eco-
nomic activity which also influences a sphere of intimate identity 
and personal development, prostitution should be exercised in a 
way that allows to give and/or withdraw consent for each perfor-
mance53, while determining the specific working conditions and 
setting the boundary between its free provision and its imposed 
practice as sexual violence. 

In conclusion, in order to reach this goal, the legislator shall 
adopt an effective regulation able to improve prostitute’s condi-
tions, while also preventing all those risks inherent to its exercise 
and linked, for instance, to her personal integrity, social inclusion 
and health. Nonetheless, such measures shall be read together with 
alternatives ones, aimed at allowing the individual to decide wheth-
er entering or dropping out the practice at any time.

6. Conclusion

Prostitution is a multi-faced phenomenon at the intersection of 
divergent meanings. Yet, over time, neither the feminist discourse 
nor the legal reasoning has been able to enshrine its nuances; rather, 
they have withdrawn it into a polarised debate, where prostitution 
mainly involves the provision of sexual performances by women 
to men, is often linked to migration concerns and is mostly con-
sidered as either an oppressive practice or an instance of personal 
autonomy. 

Overall, in light of the irreconcilable feminist dichotomy on 
prostitution, we examined the divergent legal frameworks in force 
across Member states; namely, the French neo-prohibitionism, the 

53 Serughetti G., Prostituzione: violenza o lavoro? Riflessioni su volontarietà, 
costrizione e danno nel dibattito sulle alternative politico-normative, in About gender. 
International journal of gender studies, 2019, 8, 15, 176.
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Italian abolitionism and the German neo-regolamentarism. The 
results of such comparative analysis showed the biased nature of 
all the legislations. By excluding forms of prostitution other than 
the one legally accepted, such practice has been burdened by a pro-
cess of further discrimination and vulnerability, in breach of several 
fundamental rights. Besides, we demonstrated that all the compet-
ing rationales revolve around the notion of human dignity, as stem-
ming from its objective or subjective nature and with the conse-
quence of proving that the fundamental rights discourse is shaped 
following the prevailing, social understanding of prostitution. 

With the aim of going beyond the existing dichotomy, we fi-
nally developed the concepts of human dignity in its tertium ge-
nus, equality and consent, as key principles able to encompass the 
multi-faced realm of prostitution and to effectively protect all the 
involved individuals. Clearly, these principles suggest several cours-
es of action for policy makers and further questions still remain to 
be answered. Nevertheless, building on the ineffectiveness of the 
existing legal frameworks, we proved that fundamental principles 
other than the one currently embraced (namely, human dignity) 
can underpin a more comprehensive law-making process, while 
addressing the current vulnerability of all the people involved in 
prostitution, irrespective of their personal features, motives, work-
ing arrangements and so on.
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A Pushing Issue: 
Maternity Leave in the CJEU

Sylvie Armstrong

1. Introduction

The challenges of balancing children with modern working life are 
well-known. Maternity leave is a longstanding and important means 
by which EU law has sought to assist with this – allotting new moth-
ers time off work immediately preceding and following the birth of a 
child. A vital period of preparation, this provides time in which they 
can adjust to their new role away from the pressures of employment. 

One of the primary challenges with a Directive that has been 
in place for decades, however, is ensuring it continues to meet the 
needs of contemporary society; does not stagnate. A paradigmat-
ic instance of this problem arose in 2014. The CJEU was asked 
the question: in the case of a surrogacy arrangement, does EU law 
entitle the intentional mother to maternity leave? Through two 
highly technical and scarcely reasoned judgements, the court con-
cluded that no, it did not. This article does not seek to criticise the 
court’s interpretation of the relevant directives, nor legality of this 
outcome. Particularly when the legitimacy of the EU order is so 
dependent on remaining within the boundaries of its competency, 
showing more flexibility in the ethically contentious territory of 
surrogacy would likely have been a step too far for the CJEU. By il-
lustrating the benefits of the teleological, shared approach suggest-
ed by AG Kokott however, it is hoped that Member States which 
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do not prohibit surrogacy will at least consider the possibility of 
leave for intentional mothers at the domestic level. 

This paper also then seeks to make a second – arguably more 
important – contribution. It goes on to analyse the ways in which 
the unique facts of surrogacy provide a new and interesting lens 
through which the general shortcomings of Parental Leave at the 
European level might be assessed. One of the most daunting but 
exciting aspects of Assisted Reproductive Technology is that it has 
the potential to entirely revolutionise the way we think about the 
family and gender1. Only by responding to the experiences of atypi-
cal families, however, will the EU order continue to meet the needs 
of modern parents. In this vein, three particular problems are high-
lighted which require legislative reconsideration: the focus on the 
nuclear family, lack of long-term assistance, and ongoing assump-
tion that women will be the child’s primary caregiver. It is argued 
that learning from the experiences of surro-parents could inspire 
changes that will help families far beyond this reproductive niche 
– a benefit that should not be overlooked, no matter how divisive 
this industry may be.

Before making these substantive arguments however, this pa-
per will first give a brief explanation of the relevant provisions on 
maternity, paternity, and parental leave at the EU level, as well the 
CJEU rulings on maternity leave in the context of surrogacy.

2. Parental leave in Europe

2.1. The relevant Directives

There is no single European directive governing leave following the 
birth of a child. Directive 92/85/EEC on pregnant workers grants at 

1 Shultz M., Reproductive Technology and Intent Based Parenthood: An 
Opportunity for Gender Neutrality, in Wisconsin Law Review, 1990, 2, 297-398. 
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least fourteen weeks of maternity leave to working mothers – aimed 
at those that are pregnant, have recently given birth, or are breast-
feeding. Though for a long time new fathers had no right to leave at 
all, in 2019 the EU introduced a new Work-Life Balance Directive 
(Directive (EU) 2019/1158). This included a right to ten days of pa-
ternity leave which, like maternity leave, is paid. There is also then 
the right unpaid to parental leave until the child reaches the age of 
eight, under Directive 2010/18/EU. This offers four months of leave 
to each parent of which, under the 2019 Directive, two months is 
non-transferable. As such, if the father does not take it, it is lost. 

The 2019 Directive is clearly premised on the importance of 
recognising parenthood as a shared responsibility between both 
genders. It is important to note, however, that it was adopted under 
a different auspice to maternity leave. This recent project was fo-
cussed on helping parents and carers achieve a Work-Life Balance. 
Enshrined in Principle n. 9 of the European Pillar of Social Rights, 
this provides that «[p]arents and people with caring responsibili-
ties, “have the right to suitable leave, flexible working arrangements 
and access to care services”». Maternity leave, on the other hand, is 
based on Article 118a of the Treaty establishing the European Eco-
nomic Community. This gives competence over matters of regard-
ing the safety and health of workers. Specifically, Directive 92/85/
EEC refers to specific physical vulnerabilities of pregnant workers 
including fatigue, ergonomic difficulties, and delicate condition. 
The potential impact of these directives, particularly regarding is-
sues such as female employment patterns or care responsibilities, is 
notably different as a result2. Through the prism of the CJEU case 
law on surrogacy, the overarching goal of this paper is to show the 
myriad ways in which this is problematic.

2 Leon M., Millns S., Parental, Maternity and Paternity Leave: European 
Legal Constructions of Unpaid Care Giving, in Northern Ireland Legal Quarterly, 
2007, 58, 345.
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2.2. Maternity leave and surrogacy in the CJEU

Traditionally, European states have attributed maternity according 
to the presumption mater semper certa est: that the woman who 
gives birth is the legal mother of a child3. By extension, she would 
also be the person entitled to maternity leave – something which 
at the time Directive 92/85/EEC was introduced, there was little 
reason to question. Other than adoption, it was difficult to imagine 
a case where this would not suit the needs of a new family. 

Yet as is well documented, there have been major social and 
technological changes since then – the decline of the nuclear fami-
ly, advancements in Assisted Reproductive Technology4. Surrogacy 
intersects both, and the potential problem is obvious. There is a 
new “social” mother, but she did not give birth. In most European 
states, therefore, she is not entitled to maternity leave as a matter 
of national law. As a result, two cases have come before the CJEU 
asking whether the intentional mother of a child born under a sur-
rogacy arrangement could instead rely on EU law to establish such 
a right to leave. The court held that no, they could not.

2.3. The cases

The CJEU faced this question in Z, C-363/12, EU:C:2014:159 
and C.D., C-167/12, EU:C:2014:169. In the case of Z, infertility 
led a married couple from Ireland to travel to California to execute 
their surrogacy arrangement – where they were considered the le-
gal parents of the child. Despite this (and her biological relation-

3 Snyder H.S., Reproductive Surrogacies in the United States of America: 
Trajectories and Trends, in Scott Sills E. (ed.), Handbook of Gestational Surrogacy: 
International Clinical Practice and Policy Issue, Cambridge, Cambridge University 
Press, 2016, 277.

4 For discussion, see Golombok S., Modern Families: Parents and Children in 
New Family Forms, Cambridge, Cambridge University Press, 2015.
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ship to the child), under Irish law the intentional mother was not 
entitled to paid maternity or adoption leave. She therefore brought 
claims for sex discrimination, discrimination on the grounds of 
family status, and discrimination on the grounds of disability. The 
latter was argued as the EU is a party to the UN Convention on 
the Rights of Persons with Disabilities (UNCRPD). In the second 
case, C.D., the intentional mother was not genetically related to 
the child – though her husband was. Having undertaken lactation 
therapy however, she did breastfeed following the birth. On the ba-
sis that her employer had initially refused her adoption leave, she 
also brought a claim for violation of 2006/54/EC on equal oppor-
tunities in employment and Directive 92/85/EEC on the health 
and safety of pregnant workers. On all grounds, their claims failed.

An interesting feature of these cases is the fact that though they 
were delivered on the same day, the Advocate Generals offered very 
different opinions and approaches. In Z, the monistic, biological 
view of maternity leave as a corollary of pregnancy was defended 
by AG Wahl. In contrast, AG Kokott in C.D. was more prepared 
to take a purposive approach, suggesting that division of the mater-
nity leave between the surrogate and applicant might be justified. 
Ultimately, both judgements followed the former. 

The court held neither woman had experienced direct discrimi-
nation on the grounds of sex according to Article 2(1)(a) of Direc-
tive 2006/54/EC on the implementation of the principle of equal 
opportunities and equal treatment of men and women in matters 
of employment and occupation, as intentional fathers also were not 
entitled to paid leave. Similarly, it was held that there could be no in-
direct discrimination, as they were not placed at particular disadvan-
tage when compared with her male counterparts as Article 2(1)(b) of 
Directive 2006/54 requires. They also refused to find a violation of 
Article 2(2)(c) of the same Directive, as she could not have suffered 
unfavourable treatment due to pregnancy when she had not been 
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pregnant. Additionally, it was considered that Council Directive 
92/85/EEC on the health and safety of women presupposed preg-
nancy. This meant that even in the case of C.D., the fact the inten-
tional mother was breastfeeding was not enough to establish a right 
to maternity leave. Moreover, as Directive 2006/54 gives Member 
States freedom to set the terms of adoption leave, it was not for the 
court to extend it to intentional parents in surrogacy arrangements.

Though affirming that the UNCRPD formed an integral part 
of the EU legal order, it was finally also held that the scope of the 
definition was limited to equal treatment in employment and occu-
pation as with Directive 2000/78/EC. Being unable to conceive a 
child through traditional means of reproduction does not prevent 
the intentional mother from participating or advancing in employ-
ment – and thus is not a disability for these purposes. As they did 
not consider the “programmatic” UNCRPD to be grounds for a 
validity review, Ms Z was therefore once again held unable to estab-
lish maternity rights under the EU order.

At the technical level, the reasoning of the court cannot be 
faulted. Neither woman had a clear means of establishing a claim 
for discrimination, and the purpose of maternity leave – at least as 
espoused by the 1992 Directive – could not be stretched to accom-
modate them. That is not to say, however, that a different solution 
is not teleologically desirable, nor that the case cannot be used to 
illustrate the need for change. It is discussion of these points which 
make up the remainder of this paper.

3. Maternity leave and surrogacy: a teleological approach

3.1. Entitlement of the surrogate to leave

Protecting the health and safety of those who are pregnant and 
ensuring that they have time to recuperate from the birth are un-
deniably compelling justifications for maternity leave. Pregnancy 
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has been described in obstetric scholarship as actually having four 
trimesters5. It is estimated to take up to six weeks for the female 
body to recover from even a “natural”, vaginal birth – with all 
the fatigue, pain, and hormonal changes this triggers6. It should 
first and foremost be made clear, therefore, that the suggestion 
here is not that surrogate mothers should be deprived of all leave. 
The fact a surrogate relinquishes the child, or does not consider 
herself to be their “mother”7, should not cause her to lose this 
protection. Whilst many surrogates cite the fact they are “good” 
at pregnancy as a reason for signing up to the process, and are 
therefore often confident that they can have an “easy” birth and 
return to normality fairly swiftly8, they should not be rushed. 
They may also need time to manage the emotional consequences 
of surrogacy, and process the fact of relinquishment in a healthy 
and constructive manner. To this extent, the outcomes in Z and 
C.D. were fair and correct. 

Though the label “maternity” leave may be an uncomfortable one 
for surrogates who often go to great lengths to distance themselves 
from the role of “mother”9, it is also preferable that leave be a matter 
of statutory entitlement than privately funded through the surrogacy 
contract. Maternity leave does not just provide women with income. 

5 Matambanadzo S., The Fourth Trimester, in University of Michigan Journal of 
Law Reform, 2014, 48, 117-181.

6 Simpkin P. et al., Pregnancy, Childbirth and the Newborn: The Complete 
Guide, Minnesota, Meadowbrook, 1984, 199-202.

7 Surrogates describe giving the child «back», rather than «up»: Jacobson 
H., Labor of Love: Gestational Surrogacy and the Work of Making Babies, New Jersey, 
Rutgers University Press, 2016, 98.

8 Jacobson H., Labor of Love: Gestational Surrogacy and the Work of Making 
Babies, New Jersey, Rutgers University Press, 2016, 99.

9 For interesting discussion (albeit outside the European context), see Teman E., 
Technological Fragmentation and Women’s Empowerment: Surrogate Motherhood in 
Israel, in Women’s Studies Quarterly, 2001, 29, 3/4, 11-34.
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It also ensures that their job is protected; they have the right to re-
turn. If surrogates were to simply take unpaid leave from work, the 
intentional parents would not be able to offer this protection. Should 
they not have an understanding employer, therefore, surrogates may 
suffer professional repercussions – a source of considerable stress and 
uncertainty. To avoid such unfortunate consequences, it is suggested 
that allowing the surrogate to take at least some maternity leave is 
preferable to a contractual substitution of wages for lost work10.

The issue, therefore, is not the finding that the surrogate was 
entitled to leave. Rather, as identified by AG Kokott, the real con-
cern was the fact that the surrogate received the full grant of ma-
ternity leave whilst the intentional mother was left with nothing. 
If the “fourth trimester” is six weeks, but the leave offered by the 
Directive is fourteen, why should the surrogate also receive the ad-
ditional eight weeks? Can it be fair that the intentional mother is 
left with nothing?

3.2. Entitlement of the intentional mother to leave

the problem with Z and C.D. in teleological terms is that mater-
nity leave has important functions beyond physical recovery. The 
World Health Organisation and UNICEF, for instance, cite three 
additional reasons for supporting paid maternity leave as a matter 
of policy11. They suggest that it helps to (1) establish and maintain 

10 It should also be noted that the brevity of this means the cost to employers 
of such leave should be relatively small. It is entirely possible that it would not even 
be necessary to hire a substitute – for instance co-workers could cover shifts instead. 
Though the economic implications of this approach will be considered further be-
low, therefore, it does not seem that they would be disastrous. (Alewell D., Pull K., 
An International Comparison and Assessment of Maternity Leave Legislation, in 
Comparative Labor Law and Policy Journal, 2001, 22, 2/3, 299).

11 https://www.unicef.org/sites/default/files/2019-06/Family-friendly-policies-
research-2019.pdf.
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exclusive breastfeeding12, (2) allow parents to nurture and provide 
quality care to their children, and (3) supports the baby’s early de-
velopment13. They also recognise the non-physiological benefits of 
giving new parents time to adjust to and bond with their child; 
acquire the skills necessary to care for their new baby away from the 
pressures of work. Evidently, for these benefits to be realised it in 
the context of surrogacy, it was the social – not gestational – moth-
er who needed the time off. If anything, this might be thought 
more compelling in the case of surrogacy. Fears such as inability 
to bond with their child, or not being recognised as their “real” 
parent, can be heightened in women that have not carried them-
selves14. The stigma that continues to surround surrogacy can only 
make this worse15, such that it might even be said that intention-
al mothers should be granted some maternity leave simply for the 
symbolic value of this16. Also important to note is that spending 

12 The possibility of induced lactation means that this is something that can now 
be established even by the intentional mother who was not pregnant with the child. 

13 It is true that parental leave under the Work Life Balance provisions would 
provide this, however this is not paid. Though intentional parents are often as-
sumed to be affluent, in reality many have drained their resources paying for fertility 
treatment. Moreover, even if they could afford to take months of work, whether it 
is fair to ask them to do so on the basis that they did not conceive naturally seems 
questionable. Though infertility is not a protected characteristic for the purposes of 
a formal claim in discrimination, this does not mean that it is fair.

14 Kokott highlighted the challenges a woman may face when bonding with a 
child and integrating them into a family when she has not carried them herself: C.D., 
C-167/12, EU:C:2014:169., Opinion of AG Kokott, par. 46.

15 Van den Akker reported 4% of the intentional parents in her survey were con-
cerned about social stigma – van den Akker O., The Importance of a Genetic Link in 
Mothers Commissioning a Surrogate Baby in the UK, in Human Reproduction, 2000, 
15, 8, 1853.

16 This is the perspective of intentional mothers in Israel, where surrogacy is 
highly regulated and they do receive maternity leave. Teman E., Birthing a Mother: 
The Surrogate Body and the Pregnant Self, California, University of California Press, 
2010, 190.
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this early time with their parents rather than in institutional care 
brings significant advantages to the child themselves. Consistent 
bonding and care in this period can have long-term consequenc-
es for their ability to construct and maintain relationships17. More 
immediately, one study also reported that every additional month 
of maternity leave was associated with a 13% reduction in infant 
mortality18. Yet despite these compelling justifications, the new in-
tentional mother was not afforded leave.

3.3. A “shared” approach?

As a matter of European law however, it is unsurprising that these 
compelling teleological arguments in favour of the intentional 
mother were not taken into consideration. Ultimately, the CJEU 
was hamstrung by the narrow purpose the EU Directive assumes 
maternity leave fulfils – namely health and safety protection. De-
scribed by de la Corte Rodriguez as taking a «single social risk ap-
proach», whereby it purports to be concerned only with protect-
ing workers that have experienced the physiological consequences 
of pregnancy, its focus is tunnelled19. Though academic consensus 
indicates it is in fact a form of «disguised parental leave»20 due to 

17 Winston R., Chicot R., The importance of early bonding on the long-term 
mental health and resilience of children, in London Journal of Primary Care, 2016, 8, 
1, 12-14. 

18 Nandi A. et al., Increased Duration of Paid Maternity Leave Lowers Infant 
Mortality in Low- and Middle-Income Countries: A Quasi-Experimental Study, in 
PLoS Medical Journal, 2016, 13, 3, 1. It ensures that they remain consistently cared 
for a parent. As they are more likely to recognise the needs or risks faced by a baby, 
such tragic outcomes are more likely to be averted.

19 De la Corte Rodriguez M., EU Directives on maternity leave: A misleading so-
cial risk approach and its unsatisfactory effects on both mothers and fathers, in European 
Labour Law Journal, 2018, 9, 2, 171-194.

20 Foubert P., Child Care Leave 2.0 - Suggestions for the improvement of the 
EU Maternity and Parental Leave Directives from a rights perspective, in Maastricht 
Journal of European and Comparative Law, 2017, 24, 2, 252. 
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the eight week discrepancy between scientific advice on post-natal 
recovery and the leave women are entitled to under European law, 
this has yet to be explicitly recognised by the court or legislature21. 
What seems to be about childcare is consistently attributed to (ges-
tational) maternal health22. In this instance, this disadvantaged not 
only the intentional mother, but also the baby and their early devel-
opment23. This seems manifestly unfair to both24. 

It was awareness of this which led AG Kokott to argue in the 
C.D. case that a shared approach to maternity leave could be the 
best way of resolving this issue25. Despite the single risk model for-
mally adopted by the 1992 Directive, she showed more willingness 
to respond flexibly to these novel circumstances. She was open to 
dividing the fourteen weeks between both the surrogate and inten-
tional mothers – argued here to be the most teleologically suitable 
approach.

Ultimately however, the court felt that to take this approach 
would pose significant constitutional problems. This is a stance 

21 Caracciolo di Torella E., Foubert P., Surrogacy, pregnancy and maternity 
rights: a missed opportunity for a more coherent regime of parental rights in the EU, in 
University of Leicester School of Law Research  Paper n. 15‐20, 2015, 20.

22 Prechal S., Equality of treatment, non-discrimination and social policy: 
achievements in three themes, in Common Market Law Review, 2004, 41, 2, 539.

23 Gaston A. et al., Parental Leave and Child Care Arrangements During the 
First 12 Months of Life are Associated with Children’s Development 5 Years Later, in 
International Journal of Child, Youth and Family Studies, 2015, 6, 2, 230-251. 

24 The cases have been criticised for failing to “create” an entitlement to ma-
ternity leave in order to protect the rights of the child – the concern that has been 
at the heart of the ECHR case law on this topic. (Finck M., Kas B., Surrogacy leave 
as a matter of EU law: CD and Z, in Common Market Law Review, 2015, 52, 292). 
Though family law is largely outside the competence of the EU, children have a fun-
damental right not to be discriminated against because of the manner of their birth 
(Article 2 UNCRC). Whether it was really legitimate for the court to ignore this 
might well be thought questionable. 

25 See in particular paragraph 75.
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several commentators have been sympathetic to26. Though offer-
ing both mothers maternity leave doubles the financial burden of 
one child, the idea of a “shared” approach undeniably raises many 
practical problems. For instance, would it make a difference if the 
surrogate were unemployed? Though it is important to recognise 
that research into the demography of Western surrogates suggests 
they are not generally motivated by financial desperation, there is 
no avoiding the fact that many are not in gainful employment27. 
Should it be that in such cases, the intentional mother is granted 
the entire fourteen weeks? Similarly, if the surrogate comes from 
outside the European Union, how might the idea of a “shared” ap-
proach to maternity leave apply in that context? Regarding both 
questions, a resolution would have to be found that did justice to 
the intentional mother, without incentivising the hiring of disad-
vantaged or economically vulnerable women. This demands dis-
cussion and analysis only possible at the legislative level28. There 
 

26 For instance, see De Baere G., Shall I Be Mother? The Prohibition On Sex 
Discrimination, The UN Disability Convention, and the Right to Surrogacy Leave 
Under EU Law, in The Cambridge Law Journal, 2015, 74, 1, 44-48; Finck M., Kas 
B., Surrogacy Leave as a Matter of EU law: CD and Z, in Common Market Law 
Review, 2015, 52, 281-298. That is not to say, however, that they do not recognise 
the possible merit in either Member States or the EU legislature taking steps to ad-
dress the issue. 

27 E.g. Blyth E., “I wanted to be interesting. I wanted to be able to say ‘I’ve done 
something interesting with my life’”: interviews with surrogate mothers in Britain’, in 
Journal of Reproductive and Infant Psychology, 1994, 12, 3, 189-198; Van den Akker 
O., Genetic and Gestational Surrogate Mothers’ Experience of Surrogacy, in Journal of 
Reproductive and Infant Psychology, 2003, 21, 145-161.

28 If the intentional mother automatically receives 14 weeks because the sur-
rogate is unemployed and thus not entitled to claim, she will naturally be more 
inclined to seek such a woman to carry her child. This risks unscrupulous practices 
and potentially injustice to the surrogate. If the intentional mother wants to take the 
full fourteen weeks therefore, it may be necessary to consider possibilities such as 
privately granting the surrogate a recovery sum through the medium of the contract. 
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would also then be practical issues of implementation – particu-
larly in jurisdictions where employers make a contribution rather 
than parental pay being taken solely from social security funds. 
Again, this need for Member State input made it difficult for the 
Court to legitimately rule.

In reality however, it was not so much these implementation-
al challenges which led the court to question its competence 
to establish a shared approach to leave. Rather, it was the high-
ly controversial nature of surrogacy itself. Accepting that states 
have an obligation to provide maternity leave to the intentional 
mother would seem to legitimise the practice. As noted, it would 
be to implicitly recognise her status in relation to the child. Yet 
whether surrogacy should be allowed at all is strongly contested 
for many reasons – including, at least for some, its deliberate sev-
erance of intentional from gestational motherhood29. As a result, 
no EU member state permits the practice in its commercial form. 
Indeed, even when altruistic only a handful are tolerant30. Given 
such a clear absence of European consensus31, and in light of the 
inability of a court to make a full and informed assessment of an 
issue in the way a legislature would, it is unsurprising that they 
did not feel constitutionally competent to make such a significant 
decision. 

Alternatively, it might be said that responsibility should fall to surrogacy agencies 
to manage this issue. For instance, they might provide some form of package for 
unemployed surrogates they agree to match to ensure they are able to recover from 
the process without financial stress.

29 See for instance the Stop Surrogacy Now Statement: http://www.stopsurroga-
cynow.com.

30 The designation given to states which provide a means of transferring parent-
age after the birth of a child to a surrogate by Scherpe J., Fenton Glynn C., Kaan T., 
Eastern and Western Perspectives on Surrogacy, Cambridge, Intersentia, 2019. 

31 http://www.europarl.europa.eu/RegData/etudes/STUD/2013/474403/
IPOL-JURI_ET(2013)474403_EN.pdf.
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3.4. The need for domestic proactivity

An important feature of the EU legal order, however, is the fact 
that Member States are always able to grant citizens additional 
rights. This, it is suggested, is a particularly pertinent observation 
in this context. Despite the controversial nature of surrogacy, the 
fact remains that not all Member States have elected to prohibit it. 
Additionally, most European countries do not perpetuate this sin-
gle social risk approach in their domestic provisions – instead rec-
ognising that the benefits of maternity leave go beyond this32. As 
such, this paper argues that so long as European consensus remains 
unlikely, surrogacy-permissive Member States ought to consider 
extending maternity leave to the intentional mother at the domes-
tic level. This would reconcile the benefits of a more teleological 
approach with the realities of EU competencies, making it the pref-
erable compromise. Admittedly, Member States could not unilat-
erally share the fourteen weeks presently afforded by the 1992 Di-
rective to gestational mothers as AG Kokott proposed. This would 
be to take away rights from the surrogate, not just grant additional 
protection to the intentional mother, and therefore would not be 
permissible. In the many Member States that have elected to con-
fer new mothers more than the fourteen weeks to which they are 
entitled under EU law however, the shared model remains a possi-
bility. Alternatively, the approach of the United Kingdom could be 
adopted – where full domestic statutory maternity leave has now 
been extended to new intentional mothers as well as surrogates. 
Given this evidence of such steps being taken already, it is suggest-
ed that domestic responsivity is currently the best and most likely 
means of addressing the question of maternity leave in surrogacy 

32 De la Corte Rodriguez M., EU Directives on Maternity Leave: A Misleading 
Social Risk Approach and its Unsatisfactory Effects on both Mothers and Fathers, in 
European Labour Law Journal, 2018, 9, 2, 185.
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arrangements. With the limitations on EU competence, it other-
wise seems unlikely that surro-parents and babies will enjoy the full 
range of benefits that maternity leave affords.

Devolving responsibility on this issue to the Member States is 
not to say, however, that the EU is now free to ignore these cas-
es or their implications. On the contrary, the second focus of this 
paper is showing the various ways in which the Parental Leave re-
gime could be improved for all parents if lessons are learned from 
surrogacy. Three in particular are now considered, starting with the 
importance of responding to the non-nuclear family.

4. What might surrogacy teach us more broadly?

4.1. The importance of responding to the non-nuclear family

It is true that in numerical terms, the number of new mothers likely 
to be affected by the rulings in Z and C.D. is quite small. Though 
the use of surrogacy has grown significantly in recent years, relative-
ly speaking these arrangements make up a tiny minority of concep-
tions33. Equally important to recognise, however, is that surrogacy 
is just one example of an increasingly common trend: the departure 
from the nuclear family ideal. In recent decades, changes such as lib-
eralisation of divorce and the destigmatisation of illegitimacy mean 
that an increasing number of families are “atypical”, or in some way 

33 For instance in the United Kingdom (one of the most liberal European 
jurisdictions for surrogacy), 117 Parental Orders were for England and Wales 
were granted in 2011, but 367 in 2018. (https://s3-eu-west-2.amazonaws.com/law-
com-prod-storage-11jsxou24uy7q/uploads/2019/06/Surrogacy-summary.pdf, 1.2). In 
2018 overall, however, 657,076 babies were born (https://www.ons.gov.uk/people-
populationandcommunity/birthsdeathsandmarriages/livebirths/bulletins/birthsum-
marytablesenglandandwales/2018#:~:text=1.-,Main%20points,most%20recent%20
peak%20in%202012.&text=The%20crude%20birth%20rate%20(CBR,since%20re-
cords%20began%20in%201938).
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reconstituted34. To this extent, there are many children who, whilst 
not born to a surrogate, have more than one maternal figure in their 
life. Stepparents, birth and adoptive parents, polyamorous relation-
ships, extended kin – there is no avoiding that the nuclear unit no 
longer represents the only possible family model. Yet at present, no 
woman other than the gestational mother is entitled to maternity 
leave – even if they are the social carer of the child. The question, 
therefore, is whether enough is being done at the European level to 
recognise and respond to these relationships and the restructuring 
of familial care35.

It is true that these cases predate Directive (EU) 2019/1158) 
referred to above. This is notable in the extent to which it recog-
nises this potential for familial diversity. It encourages Member 
States to consider whether the rights it provides can be adapted to 
special needs, for instance, including multiple or premature births 
or single parents. Despite such progress however, it remains largely 
contingent on the assumption that the family has just two parental 
figures36. Though gender neutral, it does not encourage states to al-
low parties to choose who they allocate care to, even if they fall out-
side the nuclear family. Surrogacy, therefore, demonstrates a way in 
which such accommodations might be taken further. It illustrates 
the need to consider how families might benefit from having the 
flexibility to distribute leave between multiple or extended family 
members, even if they do not meet the traditional legal definition 

34 For discussion, see Golombok S., Modern Families: Parents and Children in 
New Family Forms, Cambridge, Cambridge University Press, 2015.

35 The conclusion of Burri prior to the adoption of the 2019 Directive was 
that no, this was not the case. It seems difficult to argue that the changes seen have 
been so significant as change this. (Burri S., Care in Family Relations: The Case of 
Surrogacy Leave, in European Journal of Legal Reform, 2015, 17, 2, 271-281). 

36 Chieregato E., Work-Life Balance for All? Assessing the Inclusiveness of EU 
Directive 2019/1158, in International Journal of Comparative Labour Law and 
Industrial Relations, 2020, 36, 1, 70. 
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of a “mother” or “parent”. Though this would not purport to de-
prive states of their sovereign ability to determine what is a family 
or whose name ought to be on the birth certificate, it would be 
an important step towards accommodating the very real needs of 
growing numbers of non-nuclear, reconstituted families – includ-
ing, but not limited to, surro-babies. This, therefore, is the first way 
in which the legislature could improve the Parental Leave regime 
generally by drawing on the unique circumstances of surrogacy.

4.2. The need for long-term flexibility

The second is that they should respond to the need of employees to 
balance their family and work responsibilities long-term. The con-
sequences of the current failure to do so are represented particular-
ly poignantly by couples resorting to surrogacy or other forms of 
assisted reproduction – such that it again provides a useful founda-
tion from which to make this argument. 

Even when gestational and social motherhood is not divided, 
entitlement to paid leave is capped under EU law at fourteen weeks. 
Clearly, compared to the length of time a child is dependent on the 
care of others, this period is very short. This is again a product of 
strict adherence to the idea that maternity leave is about health and 
not care or the reconciliation of work/life responsibilities. Yet argu-
ably, it is women who need help with the latter the most – includ-
ing once the biological consequences of gestation have faded. One 
of the major social changes of the last century was the dismantling 
of the traditional breadwinner/housewife model of work, and the 
widespread accession of women into the workforce37. Educational 
and employment opportunities have been extended in a way that 
would have been unthinkable in previous decades; millions achiev-

37 Discussed in Lewis J., The Decline of the Male Breadwinner Model: Implications 
for Work and Care, in Social Politics, 2001, 8, 2, 152-169.
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ing economic independence as a result. For women considering 
starting a family however, such success can be bitter-sweet. Though 
there is nothing to indicate that women are in fact more capable 
of familial, caring labour than men, there is also no avoiding the 
fact social expectation continues to be that they will become the 
primary carer of a child. The longstanding stereotype that women 
are “natural” caregivers38, combined with practical realities such as 
the gender pay gap, means it continues to be mostly mothers to 
whom caring responsibilities fall39. Naturally, this makes it harder 
for women than men to reconcile starting a family with their em-
ployment obligations. 

As a result, they often feel that they have to choose between 
having a career or a family, fearing they will be considered less able 
than men or other workers once they are pregnant or have child-
care obligations40. Alternatively, a common trend in recent decades 
has been women delaying childbearing until they are considerably 
older – seeking to establish themselves in their field before they 
take time away to start a family. This has been causally linked to 
the explosion in popularity of ART and surrogacy over the last few 
decades41. It is a well-known fact that female fertility dramatically 
declines with age. If it is accepted that women are delaying chil-
drearing so as to establish themselves professionally before starting 

38 Lai A., Women Can and Should Have It Both Ways: Finding a Balance be-
tween the EU’s New Law on Maternity Leave and American Maternity Provisions, in 
European Journal of Law Reform, 2010, 12, 3-4, 367.

39 Globally, it is estimated that women spend up to 10x as much time on 
unpaid care or domestic work than men (https://promundoglobal.org/wp-content/
uploads/2019/06/BLS19063_PRO_SOWF_REPORT_015.pdf, 13).

40 Cohen S., Have Your Cake and Eat It Too: How Paid Maternity Leave in the 
United States Could End the Choice between Career and Motherhood, in Women’s 
Rights Law Reporter, 2014, 36, 1, 27.

41 Dillaway H., Mothers for Others: A Race, Class and Gender Analysis of 
Surrogacy, in International Journal of Sociology of the Family, 2008, 34, 2, 301.
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a family, it is unsurprising that rates of infertility have climbed – 
and thus the use of ART grown so exponentially. Though many 
of those who turn to surrogacy have experienced life-long fertility 
issues, it seems reasonable to assume this is at least a contributing 
factor to the $2.3bn value of the industry42. To this extent, it can 
be seen not as a miracle “cure”, but rather an (expensive) band-aid 
for wider social problems43. To adequately respond to these more 
systemic solutions are necessary – including adequate provisions 
for parents to balance their home/work life. 

It is true that the European Union has taken some steps in this 
regard – a particularly notable example being the provision of 
Parental Leave. Most working parents, however, do not require 
chunks of “leave”. Rather, they need the flexibility to reconcile their 
daily responsibilities at work and home without sacrificing security 
or the chance to professionally advance. It is not clear that this is 
currently being realised. Though European law does recognise the 
right to request flexible working, an employer is not obliged to pro-
vide this44. Concerns have also been expressed that “flexible” may 
simply become a euphemism for “insecure”; replacing “good” full 
time work with marginal and part-time obligations45 – itself detri-
mental to family planning. Though tackling this will inevitably be 
a challenging project, it must surely be questioned whether rather 
than stigmatising those who resort to alternative means of con-
ception such as surrogacy, it would not be more productive to ask 
whether more can be done to prevent so many women from having 

42 Cottingham J., Babies, Borders, and Big Business, in Reproductive Health 
Matters, 2017, 25, 49, 17.

43 Briggs L., Reproductive Technology: Of Labor and Markets, in Feminist 
Studies, 2010, 36, 2, 373.

44 Directive 2010/18.
45 McGlynn C., Reclaiming a Feminist Vision: The Reconciliation of Paid Work 

and Family Life in European Union Law and Policy, in Columbia Journal of European 
Law, 2001, 7, 2, 259.
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to turn to this “solution” in the first instance. Almost undoubtedly, 
providing long-term flexibility for parents in employment would 
be an important place to start.

4.3. The need for parental equality

The cases that were heard by the CJEU were focussed solely on ma-
ternity leave, and indeed heard before fathers were even given the 
right to take leave as a matter of European law. It is unsurprising, 
therefore, that the question of whether an intentional father would 
be entitled to paternity leave was not considered by the court. Now 
that this right does exist however, it is suggested that a third and 
final lesson can be learned from this unusual form of reproduction. 

The fact that new fathers are entitled to just ten days of leave 
as compared to the fourteen weeks of a new mother immediately 
raises red flags regarding equality. Though the CJEU has acknowl-
edged that both genders are in an equal position when it comes to 
the bringing up of children46, this does not appear to be reflected in 
these substantive provisions. This is problematic in two main ways. 
Firstly, it reemphasises the social norm of women as primary carers 
discussed above. This is disadvantageous not only regarding their 
professional development47, but also as it too often leaves women 
saddled with a “second shift” – working not only in productive em-
ployment, but also having to assume a disproportionately burden-

46 See Court of Justice 29 November 2001, case C-366/99 Griesmar, ECLI: 
EU:C:2001:648 para 56; Court of Justice 16 July 2015, case C-222/14 MaYstrellis, 
ECLI: EU:C:2015:473 par. 47.

47 Economic literature demonstrates that child related leave has a negative 
impact both on female earnings and, in the case of extended absence, labour market 
participation. (Akgunduz Y.E., Plantenga J., Labour Market Effects of Parental Leave 
in Europe, in Cambridge Journal of Economics, 2013, 37, 4, 845-862; Thevenon O., 
Solaz A., Labour market Effects of Parental Leave Policies in OECD Countries, in 
OECD Social, Employment, and Migration Working Papers, 2013, 141, 1-67. 
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some share of reproductive labour48. It is vital that the EU does not 
simply entrench this further49. Secondly however, discriminating 
against fathers in the amount of legally protected leave they are 
entitled to also does them an injustice. Failing to afford them the 
same rights as mothers destabilises the paternal bonding process 
and devalues the role of the father in a child’s life; risks leaving men 
more distanced from the process of child-rearing. Unless it can be 
shown that there is a legitimate reason for this discrepancy between 
maternity and paternity leave entitlements, therefore, the core Eu-
ropean value of equality is jeopardised. 

4.4. Discrimination? The current case law

Though the principle of equal treatment underpins the entire Eu-
ropean order, Article 2(3) Council Directive 76/207/EEC, or Ar-
ticle 28(1) of the Recast Directive, state that this shall be «with-
out prejudice to provisions concerning the protection of women, 
particularly as regards pregnancy and maternity». The question, 
therefore, is whether this can be used to justify the discrepancy be-
tween the 14 weeks of maternity leave that women presently re-
ceive, and the 10 days to which men are entitled. 

Currently, case law indicates that this might well be the find-
ing of the court. There are two particularly notable cases which 
have reached this conclusion regarding similar issues. The first 
case was that of Hofmann in 198450. Here, the father of a new-
born baby challenged the fact that women were entitled to eight 

48 Hochschild A., The Second Shift: Working Families and the Revolution at 
Home, New York, Penguin Books, 2012.

49 This has been a criticism of the European Union in some of its previous legis-
lative attempts: see McGlynn C., Reclaiming a Feminist Vision: The Reconciliation of 
Paid Work and Family Life in European Union Law and Policy, in Columbia Journal 
of European Law, 2001, 7, 241-272.

50 Court of Justice 12 July 1984, case C-184/83 Hofmann v Barmer Ersatzkasse.
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weeks of optional leave whilst men were not. He argued that this 
was in fact a provision concerned with childcare and that as such, 
there was no reason why it should not be open to both genders. 
The court refused to find that this was an instance of discrimina-
tion. Instead, it held that the discrepancy fell under the exception 
of the Directive – concluding that maternity leave is also impor-
tant as a means of protecting the “special relationship” between 
a woman and child after childbirth. This, it was held, was also 
protected by the description in Article 2(3). Nearly three dec-
ades later in Betriu Montull, this reasoning was relied upon once 
again51. This was a case from Spain, which essentially challenged 
the fact the father’s right to paternity leave derived from that of 
the mother rather than existing independently. Despite some cas-
es seeming to indicate that the essentialist, gendered logic of Hof-
mann might be moved away from52, once again it was repeated. 
This was against the reasoning of AG Wathelet53. He had made 
an argument very similar to that discussed above – that though 
some, early differences between maternity and paternity leave 
might be justified on the grounds of health and safety, it needs to 
be recognised that there does come a point where this cannot be 
the case. The court, however, was not receptive to his arguments 
nor the external criticisms it has faced54 – maintaining that there 
was no discrimination. 

51 Court of Justice 19 September 2013, case C-5/12 Betriu Montull, ECLI: 
EU:C:2013:571.

52 For instance Court of Justice 25 October 1988, case 312/86 Commission 
v France, ECLI: EU:C: 1988:485 and Court of Justice 30 September 2010, case 
C-104/09 Roca Alvarez, ECLI: EU:C:2010:561.

53 Opinion of Advocate General Wathelet 11st April 2013, Case C-5/12 Betriu 
Montull, BECLI:EU:C:2013:230.

54 Leon M., Millns S., Parental, Maternity and Paternity Leave: European Legal 
Constructions of Unpaid Care Giving, in Northern Ireland Legal Quarterly, 2007, 58, 
343-358; Currie S., Men on the sidelines: The Reconciliation of Work and Family Life 
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4.5. Surrogacy as a new lens

This line of case law has been widely criticised for its failure to dis-
tinguish between «childbearing capacity and childrearing abili-
ty»55; reinforcing the problematic perception that women are in 
some way more naturally inclined to care than men56. By exten-
sion, this perpetuates their labour market exclusion and the dis-
advantages described above. Reconsidering the idea of a “special 
relationship” between gestational mother and child through the 
lens of surrogacy, however, perfectly illustrates how artificial it is 
to assume this is intrinsically linked to gestation. Though many 
women do consider themselves as having a “special relationship” 
with their offspring, the key point surrogacy illustrates is that this 
is neither an inevitable consequence of gestation, nor contingent 
on it. Surrogacy deliberately converts pregnancy from a social to 
an economic enterprise. It is a conscious choice to conceive know-
ing that the child they bear will be cared for – and loved – by an-
other family. Despite widespread misconceptions this does not 
mean the women involved have psychopathological tendencies57, 
nor that they will necessarily suffer long term psychiatric harm fol-
lowing the relinquishment58. Rather, this growing body of research 
shows simply that gestational maternity does not always equate to 

Agenda in the Context of Cross-Border Posting, in Journal of Social Welfare and Family 
Law, 2013, 35, 3, 389-408.

55 Mills J.K., Childcare Leave: Unequal Treatment in the European Economic 
Community, in University of Chicago Legal Forum, Annual, 1992, 22, 513 vol. 1992, 
issue 1, article 22, p. 513.

56 Weldon-Johns M., EU Work-Family Policies: Challenging Parental Roles or 
Reinforcing Gendered Stereotypes?, in European Law Journal, 2013, 19, 5, 662-681. 

57 Van den Akker O., Genetic and Gestational Surrogate Mothers’ Experience of 
Surrogacy, in Journal of Reproductive and Infant Psychology, 2003, 21, 2, 145-161.

58 Imrie S., Jadva V., The Long-Term Experiences of Surrogates: Relationships and 
Contact with Surrogacy Families in Genetic and Gestational Surrogacy Arrangements, 
in Journal of Reproductive Biomedicine Online, 2014, 29, 4, 424-435.
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a “special relationship”. Whether and to what extent the bonding 
process occurs is not determined by the state of pregnancy. It is an 
independent construction that consequently should not fall under 
the physiological exemption of Article 2(3) – as there is clearly no 
reason it could not also be accessible to men. The finding in Hof-
mann rather promotes gendered, essentialist misconceptions about 
gestation and maternity which are not a legitimate foundation for 
law making. Though to feminist scholars this is no revelation, it 
has already been noted that surrogacy is not a mainstream form of 
conceiving. To the extent that it is known, it is widely stigmatised 
and misunderstood – hence the absence of European consensus. 
Even accepting it is not competent to intervene in surrogacy specif-
ically however, now this issue has come to the attention of the EU 
it would be wrong not to research and consider its implications for 
the modern family more generally59 – the theme and overarching 
argument of this paper. The third and final way in which it is ar-
gued they may do so, therefore, is to abandon this Hofmann line of 
reasoning and accept the need for greater gender neutrality in the 
caregiver leave afforded by the Union. This would be an important 
step to protect not only modern families, but also the fundamental 
principle of equality on which the Order is based.

5. Conclusion 

Though the EU has often been a trailblazer in employment rights, 
this article has sought to demonstrate that there is considerable 

59 Though adoption failed in this regard in the 1983 case of Commission v 
Italy (Court of Justice 26 October 1983, case C-163/82 Commission v Italy, ECLI: 
EU:C: 1983:295), it is important to note that this was a time in which the male 
breadwinner model remained predominant. Combined with the major social chang-
es that have occurred since then, the fresh opportunity surrogacy provides may still 
lead to a different conclusion.
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scope for improvement in the field of Parental Leave. To do so, it 
has drawn specifically on the case study of surrogacy, using its high-
ly unusual factual matrix to illustrate these shortcomings. Though 
accepting that at least for now affording intentional mothers leave 
is likely to remain a matter of domestic responsibility, three possi-
ble general improvements to the European order have been identi-
fied here: failure to respond to atypical families, lack of long-term 
assistance, and gender bias in the attribution of leave. Each of these 
illustrate the ways in which the current regime is failing many work-
ing families; perpetuating outdated norms. This, therefore, merits 
legislative attention. Change is needed if the Parental Leave regime 
is to remain functional – and not only for surro-parents. 
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The Gendered Origins of Consumer Law
Maria Paz de la Cuesta de los Mozos

1. Introduction

Everyone is a consumer, but the image of the consumer is in con-
stant transformation. Whoever the consumer is changes with dif-
ferent societies and historical periods1. Historians and sociologists 
have studied the sociological and economic factors that have nor-
mally shaped the image of the consumer in Europe and beyond. 
Among these factors, gender has played a central role at certain 
points of history. Well into the 20th century, the predominant 
image of the European consumer was that of the woman-shopper. 
Only after World War 2, the development of contemporary con-
sumer law brought about a gender-neutral European consumer. In 
the language of modern consumer societies, the consumer may be 
weak, average or vulnerable, but the gender of the consumer is in 
principle irrelevant. The debate over the normative image of the 
consumer is stranded somewhere between the homo economicus or 
homo sapiens model, but homo nevertheless2. As a result, the gender 

1 Trentmann F., Bread, Milk and Democracy: Consumption and Citizenship 
in Twentieth-Century Britain, in Daunton M., Hilton M. (eds.), The Politics of 
Consumption: Material Culture and Citizenship in Europe and America, Oxford, 
Berg Publishers, 2001, 129-163.

2 Thaler R.H., From homo Economicus to Homo Sapiens, in Journal of economic 
Perspectives, 2000, 14, 1, 133-41.
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aspects of the consumer-side of the market in contemporary EU 
law remain understudied3. 

The little attention to gender in consumer law is in contrast 
with modern day consumer experiences and with the commercial 
practices of traders. Data-based marketing practices offer an inter-
esting example. A technology-savvy modern-day female consum-
er will find that the algorithm behind e-commerce platforms may 
verge on the blatantly sexist. Take as an example some of the last ad-
vertisements I have been shown on Instagram: two different work-
shops to learn how to sew, a cleaning product for the house, loans 
for young mothers, and, the one I fear the most, anti-wrinkle cos-
metics. It is also remarkable that marketing campaigns via digital 
influencers often portray women as shoppers, mothers and home 
decorators. Indeed, some studies have already pointed out to the 
role of Instagram and other visual platforms in reinforcing gender 
stereotypes4. When the growth of digital retailing and advertising 
mobilises gender stereotypes in consumer practices, the question 
poses whether consumer law has played any role in this process.

Against this context, the purpose of this article is to re-tell the 
story of the two-way relationship that exists between gender and 
consumer law in Europe. Building both on historical studies of 
consumption in 19th and 20th century European nations and on 
studies on EU consumer law, this paper sets out to answer in an 

3 American scholarship has paid more attention to issues of gender in private 
and consumer law. See especially: Schmitz A.J., Sex Matters: Considering Gender 
in Consumer Contracts, in Cardozo Journal of Law & Gender, 2013, 19, 437-509; 
Hawkins J., Female Perspectives in Commercial and Consumer Law, in Columbia 
Journal Gender & Law, 2016, 34, 1; Keren H., Feminism and Contract Law, in 
West R., Bowman C. G. (eds.), Research Handbook on Feminist Jurisprudence, 
Cheltenham, Elgar Publishing, 2019, 406-425.

4 Caldeira S.P., De Ridder S., Van Bauwel S., Exploring the Politics of Gender 
Representation on Instagram: Self-representations of Femininity, in DiGest. Journal of 
Diversity and Gender Studies, 2018, 5, 1, 23-42.
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exploratory manner two inter-related questions: how has the law 
contributed to the definition of women as consumers in the Euro-
pean legal order? And conversely, how have women contributed to 
the making of EU consumer law? 

For the most part, this article is backward-looking. It looks at 
the evolution of consumer law through the legislative reforms and 
judicial decisions of national and European judges from the 19th 
to the 21st century. In doing so, it uses the well-known temporary 
framework offered by Duncan Kennedy5. As part of this frame-
work, the evolution of consumer law and gender can be traced 
back through three different periods: classical legal thought, the 
social and contemporary legal thought. Each of these periods is 
marked by a predominant “legal consciousness” which cuts across 
the boundaries of states and of political ideologies6. In the present 
account, I have mostly used French and English sources, which are 
complemented here and there by references to other jurisdictions. 
This is not a comparative exercise but an exploratory investigation 
into the language of gender and consumer law in a European con-
text. Ultimately, I hope that uncovering the landmarks of the evo-
lution of gender and consumer law in Europe will shed new light 
on recent debates on feminist political consumerism.

The remaining of the article is structured as follows. To set the 
scene, section II brings together the literature dealing with questions 
of gender and consumption in a historical perspective and the lit-
erature on European consumer law. Section III explores women as 
consumers during the classical legal period. This period is character-
ised by the exclusion of women from legal personhood and by their 
status of care-providers in family law. Section IV explores the role of 

5 Kennedy D., Three Globalizations of Law and Legal Thought: 1850-2000, in 
Trubek D., Santos A. (eds.), The New Law and Economic Development. A Critical 
Appraisal, Cambridge, Cambridge University Press, 2006.

6 Ibid., 19.
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women during the rise of the social. This period is characterised by 
legal reforms of the property rights of married women and by the rise 
of consumer movements, many of which were led by women. Section 
V explores the de-gendering of consumer law in Europe after World 
War II and the parallel making of a common market. It looks into the 
image of the consumer in the case law of the Court of Justice of the 
European Union on cosmetics. Section VI concludes.

2. Women, consumer studies and consumer law

Ever since the 1970s, consumer studies have investigated the his-
toric and socioeconomic mechanisms behind the birth and con-
solidation of consumer societies7. Under the label of consumer 
studies, a wide array of perspectives and scholarly interests coexist. 
The diversity of perspectives is such that no univocal concept of 
consumption or consumerism has been put forward yet8. For the 
purposes of the present article, I am content with pointing out to 
two elements that stand out in accounts of gender, consumption 
and consumerism. The first one relates to the image of women qua 
consumers, and the second one relates to the historic de-gendering 
of consumer law. 

Women and consumption often appear interlinked in histori-
cal accounts around “the birth of consumption”9. For a long time, 
this image of the woman-shopper was dominated by a double pro-

7 For this article, I have greatly relied on the work of historians such as Trentman 
F., The Oxford Handbook of the History of Consumption, Oxford, Oxford University 
Press, 2012; especially in the chapter by Enrica Asquer, “Domesticity and Beyond: 
Gender, Family, and Consumption in Modern Europe”; by Heinz-Gerhard Haupt, 
“Small Shops and Department Stores” and by Christopher Breward, “Fashion”.

8 Trentman F., The Oxford Handbook of the History of Consumption, cit., 1.
9 McKendrick N., Brewer J., Plumb J.H., The Birth of a Consumer Society: 

the Commercialization of Eighteenth-Century England, New York, HarperCollins 
Publishers Ltd, 1982.

Q
ue

st
o 

E-
bo

ok
 a

pp
ar

tie
ne

 a
 E

LE
TT

R
A.

ST
R

AD
EL

LA
 G

M
AI

L.
C

O
M

 2
01

23
01

1-
12

14
-0

24
8-

23
93

-q
pr

fb
ka

by
5o

f



The Gendered Origins of Consumer Law

481

ductionist and gender bias. Consumption was understood as a pre-
dominantly female activity, wasteful and unproductive. In contrast, 
trade and production were considered masculine activities by na-
ture and were put at the centre of the economic life of a country10. 
Such a perspective was nicely illustrated by Émile Zola in The La-
dies’ Paradise. In this novel, Zola depicted the life of the workers 
and customers of a 19th century Parisian department store. In his 
words, the department store represented «a whole nation of wom-
en caught up in the power and logic of the turning cogs»11. 

Over the last two decades, the development of cultural and his-
toric studies on consumption have put forward a more nuanced 
account of gender and consumer relations. More recent studies 
underline the complexity and ambivalence of market and gender 
relations: certainly men also buy12, and consumption plays a central 
– and productive – role in modern economies13. This change of ap-
proach has shed light on the historic genesis of the concept of pub-
lic sphere14. It has also brought about a more nuanced understand-
ing of the permeability between the separate spheres of family and 
market relations. Under this new light, consumption is presented 
as central for the creation of new spaces of political activism. Con-
versely, the domestic space is also re-visited as a space of political 
debate. As a result, the influence of the political, cultural and legal 

10 See in this sense Asquer E., Domesticity and Beyond: Gender, Family, and 
Consumption in Modern Europe, in Trentman F. (ed.), The Oxford Handbook of the 
History of Consumption, Oxford, Oxford University Press, 2012, 568.

11 Zola E., The Ladies’ Paradise, originally published in French as Au Bonheur 
des Dames in 1883. 

12 Finn M., Men’s Things: Masculine Possession in the Consumer Revolution, in 
Social History, 2000, 25, 2, 133-155.

13 Miller D., Consumption as the Vanguard of History, in Id. (ed.), Acknowledging 
Consumption, London, Routledge, 1995, 1-57.

14 Habermas J., The Structural Transformation of the Public Sphere: An Inquiry 
into a Category of Bourgeois Society, Cambridge (Massachusetts), MIT Press, 1989.
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contexts on the conceptualisation of the public sphere comes to the 
fore. In this context, consumer law plays a central role15.

For consumer lawyers, consumer law consists of that part of the 
law, generally of private law, that deals with business-to-consumer 
commercial and contractual relations. However, consumer law can be 
understood in a broader sense too. In this broader sense, consumer 
law encompasses all norms that regulate private spending. Thus un-
derstood, consumer law would find its remote roots in pre-modern 
sumptuary laws16. In medieval Europe, sumptuary regulations includ-
ed a variety of norms addressed at curbing private spending on certain 
types of goods considered wasteful, such as excessive ornaments in 
dress, jewellery, carriages, house facades or funerals17. For some schol-
ars, the purpose of these rules was to uphold the “sumptuary code” 
of a society, understood as «a society’s consumption-based system 
of social distinction»18. This code relies on different forms of social 
distinction such as gender, race, religion, class, or caste19. When it 
came to gender, women were especially affected by the enactment of 
sumptuary laws20. This assertion finds support in piecemeal historical 
evidence. For example, in 14th century Florence, an institution called 

15 These ideas are developed at depth by Asquer E., Domesticity and Beyond: 
Gender, Family, and Consumption in Modern Europe, in Trentmann F. (ed.), The 
Oxford Handbook of the History of Consumption, 2012, 568.

16 Riello G., Rublack U., The Right to Dress: Sumptuary Laws in a Global 
Perspective, Cambridge, Cambridge University Press, 2019.

17 Curious examples abound. A decree issued by the Venetian Senate in 1511 read: 
«all new fashions are banned […] Henceforth no new fashion that may be imagined or 
told shall be suffered». This excerpt is quoted by Beebe B., Intellectual property law and 
the sumptuary code, in Harvard Law Review, 2009, 123, 4, 811. The original source is 
Okey T., The Old Venetian Places and Old Venetian Folk, J.M. Dent, 1907, 281.

18 Ibid., 809.
19 Ibid., 821.
20 See the introduction by Rublack U. and Riello G. in The Right to Dress: 

Sumptuary Laws in a Global Perspective, Cambridge, Cambridge University Press, 
2019, 24.
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“Ufficiali delle Donne” was in charge of arresting women in breach 
of sumptuary norms21. And at the dawn of Enlightenment, Book VII 
of Montesquieu’s De l’Esprit des Lois was dedicated to «sumptuary 
laws, luxury and the condition of women». Here he wrote that: 

Good legislators have required a certain gravity in the mores of women. They have 
proscribed from their republics not only vice but even the appearance of vice. They 
have banished even the commerce of gallantry that produces laziness, that causes 
women to corrupt even before being corrupted, that puts a high price on every 
trifle and reduces the price of what is important, and that makes one no longer con-
duct oneself by any but the maxims of ridicule that women understand so well22.

Sumptuary legislations disappeared with the French Revolution 
and with the age of codification. As a monument of the time, the 
Code Napoleon put an end to legal distinctions based on status23. 
However, it did not put an end to gender-based distinctions. The 
construction of the modern nation and of the modern marketplace 
was based on the marginalisation of women from civil life. When 
the foundational tenets of freedom of contract and equality of all 
before the law were universally proclaimed, women were excluded. 
Married women, especially, were denied any claim to civil capacity of 
their own. Their participation in the market was limited to their pur-
chasing activities for the necessaries of the household. Seen from this 
perspective, it could be said that law made women into consumers.

What stands out in this historic account is that the participation 
of women in the market happened on the basis of a series of legal 

21 Ibid., 17. Original source: Frick C., Dressing Renaissance Florence: Families, 
Fortunes, & Fine Clothing, Baltimora,Johns Hopkins University Press, 2005, 183.

22 Translated version from De Montesquieu C., The Spirit of the Laws, Cambridge 
Cambridge University Press, 1989, 104. The original was published as De L’Esprit des 
Lois in 1748.

23 Exploring the concepts of status and family, see Horst Neidhardt A., The trans-
formation of European private international law: a genealogy of the family anomaly, in 
Florence, European University Institute, EUI PhD theses, Department of Law 2018.
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presumptions about their behaviour that are at the origin of con-
sumer law. This is because if the law was central for making women 
into consumers, the legal limitations to the contractual capacity of 
married women functioned as a gendered form of consumer pro-
tection. So when consumer law first developed, it did so as a set 
of rules aimed at protecting the factually weaker contractual party 
from the misleading or unfair practices of the businessman. Con-
sumer law – together with labour law or tenancy laws – put into 
question the fundamental tenets of universal freedom of contract 
and private autonomy in the age of industrialisation and mass con-
sumption. In a sense, consumer law imposed on the capitalist the 
duties of protection and altruism of the family patriarch24. 

In the first half of the 20th century, affirming this connection 
between the limited civil capacity of women and that of consumers 
did not come as a surprise. Many of the legislative acts against adul-
teration and misleading practices enacted for the protection of con-
sumers were indeed done with the consumer-housewife in mind. The 
involvement of women in consumer associations was equally a rela-
tively frequent phenomenon. It is after World War 2 that the image 
of the consumer lost its gender connotations. As modern consumer 
law developed, the image of the consumer became more and more 
gender-neutral. However, modern consumer law has developed on a 
substratum of private law imbued in a gender divide. 

3. Women consumers in the classical legal period 

The classical legal period, which covers approximately the second 
half of the 19th century, was marked by two main features in rela-
tion to women-consumers. The first was the limitation to the civil 
capacity of married women. The second was the notion of wom-

24 See Kennedy D., Three Globalizations of Law and Legal Thought: 1850-2000, 
cit., 50.
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en’s “domestic power”. The combination of the two elements gave 
expression to the separate spheres ideology25. Market and family 
existed as parallel realities and they were governed by diametri-
cally opposed principles. Market relations – between parties on 
an equal footing – built on contracts. Family relations – between 
spouses, between parents and their offspring – were governed by 
hierarchy and status. In the market, contractual parties were ex-
pected to pursuit their self-realisation through their economic 
activities. In the family, its members owed each other protection 
and care. 

The functioning of the free market depended on the quasi-ab-
solute value of freedom of contract. However, freedom of contract 
was not predicable of every individual to the same degree. There 
were exceptions, among others, for the mente captus, minors and 
married women. Private autonomy stopped at the doors of the fam-
ily home26. By marriage, access to the exercise of full legal capacity 
and private property rights were severely restricted to women27. In 
the common law, the limitation on the legal capacity of women by 

25 On the consequences of the separate spheres ideology see Rubio-Marín 
R., The (Dis) Establishment of Gender: Care and Gender Roles in the Family as a 
Constitutional Matter, in International Journal of Constitutional Law, 2015, 13, 4, 
787-818. See also Halley J., Rittich K., Critical Directions in Comparative Family 
Law: Genealogies and Contemporary Studies of Family Law Exceptionalism, in The 
American Journal of Comparative Law, 2010, 58, 756.

26 Kennedy D., op. cit., 32.
27 In this article, my focus will be on the limitations of women’s capacity to 

enter into consumer contracts. Of course, these limitations are closely related to the 
regulation of property under marriage (or economic regime of marriage). To some 
extent, the limitative effect of marriage on the civil capacity of women was thought 
to be compensated by the domestic power of the wife over the management and or-
ganisation of the household. Rules on economic regimes of marriage were extremely 
context-dependent and they varied a lot across countries an even regions. However, 
an exhaustive study of all variations falls out of the scope of this article.
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marriage was expressed in the law of coverture28. By coverture, the 
married woman ceased to exist for the law. Her legal personality 
was absorbed into that of her husband’s29: 

‘A Feme Covert in our Books is often compared to an Infant, both being persons 
disabled in the Law, but they differ much; an Infant is capable of doing any Act for 
his own Advantage; so is not a Feme Covert’30. 

In France, the incapacity of the married woman was enshrined 
in Article 213 of the Code Napoleon, which stated that «husbands 
owed protection to their wives; wives owed obedience to their hus-
bands». Under article 1124, the French legislator affirmed that 
«those deprived of judicial rights are minors, married women, crim-
inals and the mentally defective». 

Despite the cruellest expressions of the common lawyer or the 
French legislator31, the ideology of the separate spheres stood in 

28 For a complete historic account on the civil capacity of married women in 
Victorian England see Finn M., Women, Consumption and Coverture in England, c. 
1760-1860, in The Historical Journal, 1996, 39, 3, 703-722.

29 In the words of Blackstone: «by marriage the very being or legal existence of 
a woman is suspended». William Blackstone, Commentaries on the laws of England 
(Oxford, I765-69), I, 442.

30 Anon, Baron and feme: a treatise of law and equality concerning husbands 
and wives (London I738), 8. This quote and the one referred in the previous foot-
note are both used by Finn M. Women, Consumption and Coverture in England, c. 
1760-1860, cit., 705.

31 Similar norms could be found across Europe, even if the degree of their 
severity greatly varied. Typically, more modern civil codes allowed broader room to 
the legal capacity of wives. For example, the Spanish legislator initially followed the 
cue of Napoleon in the 1870 Civil Marriage Act. However, this original severity was 
later nuanced with the publication of the Código Civil in 1889, under the influence 
if Spanish foral or regional regimes. In this vein, el Código did not contemplate mar-
riage as a cause of incapacity for married women, and it even admitted the possibility 
for wife to occupy in certain circumstances the place normally reserved for the pater 
familias. See De Castro F., Derecho Civil de España, 1952, vol. 2, 257. In Germany, 
the BGB recognised the legal capacity of married women and their right to work 
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stark contrast with the social reality of the 19th century commerce. 
At this time, a burgeoning consumer society was taking over the 
streets of London and Paris. It is now that some of the most famous 
fashion ateliers, maîtres parfumeurs and department stores appear. 
For example, Harrods opened its doors to the public in 1849. In 
Paris, the Bon Marché was inaugurated in 1838. Despite the strict 
words of the Code Napoleon and Blackstone’s commentaries, 
women were at the centre of this burgeoning consumer society. The 
very civil restrictions to their capacity made women both the target 
audience of traders and the bait of a nascent advertisement indus-
try. This helps to understand the words of Portalis in his prelimi-
nary address to the civil code, where he had claimed that the legis-
lator should allow «in an amiable sex indiscretions and weaknesses 
that are blessings», so that «without encouraging the actions that 
might disturb order and offend decency», the legislator will not 
enact «any measure that would be incompatible with public free-
dom»32.

The legal construction of the woman-consumer was facilitated by 
the interpretative role of courts. Both in France and England, judg-
es took it upon themselves to open leeway for these women’s public 
indiscretions and weaknesses as consumers. With this purpose, the 
doctrine of woman’s “domestic power” or Schlüsselgewalt developed 
across Europe33. In England, the law of necessaries was seen as the 

without the authorisation of the husband. In Switzerland, the Code ZGB allowed 
married women to have reserved assets. See in this sense Halpérin J.L., The Age of 
Codification and Legal Modernization in Private Law, in Pihlajamaki H., Dubber 
M. D., Godfrey M. (eds.), The Oxford Handbook of European Legal History, Oxford, 
Oxford University Press, 2018, 908, 924.

32 Translation by the Department of Justice of Canada. Originally published as 
Discours préliminaire in 1801.

33 See De Castro F., Derecho Civil de España, Volumen II, Civitas, 2008, 260.
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necessary corollary to the civil inexistence of married women34. The 
law of necessaries affirmed the obligation of the husband to provide 
his wife and family with all necessaries as were suitable to their own 
social status35. Similarly, French judges relied on the figure of the 
«mandat domestique de la femme mariée»36. As agents of their hus-
bands, French women were able to enter into contracts «in the in-
terest of the household», «for the necessaries of the household», or 
«for her own maintenance»37. In Spain, the “household power” of 
the married woman was enshrined in article 62 of the original Código 
civil. According to it, married women were allowed to buy goods for 
the «ordinary consumption of the family». Women required the 
consent of their spouses for the acquisition of jewels or objects of 
extraordinary value, but this consent could be presumed to tacitly 
exist when the husband benefitted from the use and enjoyment of 
such objects. 

The legal devices that allowed women to expand their consump-
tion powers as part of their domestic role were heterogeneous and 
diverse. However, some common features existed which are still 
present in modern consumer law. For example, the image of the 
rational consumer, the need to protect consumers from a situation 
of economic dependence, or the obligation of due diligence of trad-

34 Finn M., Women, Consumption and Coverture in England, c. 1760-1860, 
cit., 709.

35 «The husband’s consent to his wife supplying herself with necessaries suit-
able to his own station in life, is implied […] since a husband is bound to maintain 
and protect his wife, seeing that he acquires all her available property (if any) by 
force of his marital right». Reference used by Finn M., Women, Consumption and 
Coverture in England, The Historical Journal, 709. Original source: Wharton J.J.S., 
An Exposition of the Laws Relating to the Women of England; Showing their Rights, 
Remedies, and Responsibilities, in Every Position of Life, Gale, London, 1853, 369.

36 Lecomte A., Le Mandat Domestique de la Femme Mariée, in Revue Critique 
de Legislation et de Jurisprudence, 1937, 57, 429.

37 Ibid., 432.
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ers were already present in the legal approaches to the woman-con-
sumer of the 19th century. 

First, there was a legal presumption in favour of the woman-con-
sumer. According to it, a married woman was presumed to be acting 
on behalf of her husband. The consequence of this presumption was 
that the acts of the married woman were considered valid and they 
engaged the contractual liability of the husband. This presumption 
existed insofar as the husband and wife lived together under the same 
roof. In the 18th century, an English judge admitted that «Tho’ the 
Wife be ever so lewd, yet while she cohabits with her Husband, he is 
bound to find her Necessaries and pay for them; for he took her for 
better [and] worse…»38. The same occurred in France, where judges 
would even admit that the contracts entered into by a non-married 
woman in a situation of “concubinage” would engage the civil re-
sponsibility of the man as if he had been the husband39. 

Second, the image of the woman-consumer was contradictory 
and fragmentary40. On the one hand, the law of coverture or the 
Code Napoleon portrayed women as whimsical and fragile creatures 
in need of protection. On the other hand, civil judges were forced 
to recognise that women acted in their ordinary life as rational eco-
nomic agents to maximise the utility of their households. Thus, the 
domestic task of wives was construed as consisting of buying wisely at 
the best price41. This image of a rational-woman-consumer was also 
reflected in the case law. For example, a decision of a French civil court 

38 Baron and Feme: A Treatise of Law and Equity, Concerning Husbands and 
Wives, printed by E. and R. Nutt, and R. Gosling, assigns of E. Sayer, Esq, for T. Waller, 
London, 1738., 709. Original source: Anon., The law of evidence, 1760, I83.

39 Lecomte A., op. cit., 499.
40 I borrow the expression of fragmentation from Hans-Wolfgang Mickliz, 

The Consumer: Marketised, Fragmentised, Constitutionalised, in Leczykiewicz D., 
Weatherill S. (eds.), The Images of the Consumer in EU Law: Legislation, Free 
Movement and Competition Law, Oxford, Hart Publishing, 2016, 21-42. 

41 Lecomte A., op. cit., 464.
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from 1929 admitted that the domestic mandate of the wife covered 
her capacity to enter into the rental agreement of an apartment in 
Paris, insofar as such an agreement had resulted in a considerable ad-
vantage to the benefit of the common property of the spouses42.

Thirdly, the domestic mandate of wives could cover a great vari-
ety of contractual transactions. The determination of the scope of 
her mandate followed a casuistic approach. Judicial accounts of the 
time provide excellent entertainment for those interested in know-
ing the details of women’s consumption habits of the time. For ex-
ample, women could buy furniture and houseware for the family 
home, clothes for all family members, curtains and linen, etc.43. 
They could also buy goods and trinkets for their own enjoyment, 
such as lace for the petticoat and silver fringes for the side-saddle 
of «the estranged wife of a serjeant-at-law»44. Moreover, French 
civil courts also recognised the legal capacity of married women, 
by virtue of the domestic mandate, to rent a house for the family 
home45. Another decision did not allow a married woman to rent 
a villa by the sea for the family holidays46. However, judges were 
more reticent to include under the domestic mandate the capacity 
of wives to take on loans47, to buy on credit48, or to invest in the 

42 Lecomte A., ibid., citing a decision of the Tribunal civil de la Seine, 11 
December1929.

43 Ibid., 433, quoting a Judgement of the Tribunal de l’Empire Allemand, S. 
1901.4.3.

44 Finn M., op. cit., 710. Original source: Anonymous, 285. 
45 Old Judgement of the Court of Bordeaux, du 29 mars 1838, S. 1838.2.389. 

Cited by Lecomte A., Le Mandat Domestique de la Femme Mariée, cit., 443.
46 Civil Tribunal of Abbeville, 17 January 1933, S. 1933.2.211. Cited by 

Lecomte A., op. cit., 444.
47 In this decision, the loan taken by the wife in the absence of her hus-

band was considered valid. See arrêt de la Chambre civile of 17 December 1901 
(D. 1903.1.153; S. 1905.1.37), cited by Lecomte A., op. cit., 469.

48 Court of Paris, 16 November 1934 (G. P, 1934.2.897), cited by Lecomte A., 
op. cit., 442.
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stock exchange49. The legal doctrine of the time justified this limi-
tation because these types of contracts put the debtor in a (moral) 
situation of dependence and put at risk the family budget50.

Fourthly, the limits to the scope of the domestic mandate did 
not depend on the will of the husband-principal. The contracts 
entered into by the wife had to be necessary but not necessarily 
useful. The necessity of a given contract was interpreted in the 
light of the relative affluence of the household51. For example, in 
an English case dating from 1841 dealing with a debt over several 
weeks’ board and lodging for Mr. Clarke’s wife52, the witnesses of 
the case noted that Mr. Clarke was in possession of a «pretty house 
and pretty furniture», that he »seemed in good circumstances» 
and «employed men» in his business53. Even more strikingly, a 
decision of the court in Aix dating from 1887 found a husband 
liable to pay for the dresses of his wife, insofar as renovating the 
closet of an elegant woman in a world and society of opulence was 
considered by the judge to be a relative necessity54. Of course, this 
meant that the consideration of women qua consumers created a 
space of action independent from the husband. In this space, the 
domestic capacity of women could be understood as evidence of 
the power mandatorily attributed by the social authority to wives. 
As a consequence, part of the literature of the time criticised the 
results of this judicial interpretation. Such a broad interpretation 

49 Lecomte A., op. cit., 447, citing Judgement ,Chambre des Requêtes de la Cour 
de cassation, 30 May 1932, D.H. 1932. 345 et S. 1933.1.217.

50 Ibid., 470.
51 Ibid., 476. See also Finn M., op. cit., 713.
52 Finn M., op. cit., 713, citing the decision Glazier v. Clarke, Sept. I84I, P.R.O., 

PALA 9/I/2I.
53 Ibid..
54 Judgement, Cour d’Aix, 3 March 1887, Sous Civ., 16 juillet 1889, 

D. 1891.1.158. Cited by Lecomte A., op. cit., 477.
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was deemed equivalent to “carelessly” adopting the German or 
Swiss doctrine of “pouvoir proper”55. 

Fifth, as a consequence of the broad scope of a woman’s capaci-
ty to enter into consumer contracts, creditors and husbands came 
under an obligation of due diligence. So while the broad scope of 
the wife’s domestic power favoured the interests of traders, a trader 
could not act in bad faith. For example, a decision of the appeal 
court of Paris dating from 1889 considered that the trader had been 
negligent in selling expensive tissues to the wife of a well-known 
profligate56. At the same time, husbands were considered to partake 
the responsibility of their wives for creating a false appearance of 
richness, ever since they equally benefitted from it57. If they want-
ed to avoid civil liability for the purchases of their wives, husbands 
were required to take the necessary measures to warn traders about 
the limitations to their wives’ domestic power58. A way to do it was 
by putting advertisements on the local press. For example, a Robert 
Wright of Sunderland advertised in 1768 that «no one was to give 
credit to his wife» because she had «contracted several debts, un-
known to me, to my great injury»59.

The law of necessaries, or the idea of a domestic mandate, came 
to nuance the practical significance of coverture and the separate 
spheres ideology. However, it is also clear from the account presented 
above that the economic power of women was necessarily depend-

55 Lecomte A., Le Mandat Domestique de la Femme Mariée, cit., 491. For a 
similar opinion in Spain, see De Castro F., Derecho Civil de España, op. cit., 265.

56 Judgement, Court of Paris 18 November 1899, G. P 1899.2. 597. Cited by 
Lecomte A., op. cit., 486.

57 Judgement, Court of Paris, 2 April 1903, G.T. 1903. 1. Cited by Lecomte A., 
op. cit., 511.

58 Lecomte A., op. cit., 523.
59 Bailey J., Favoured or Oppressed? Married Women, Property and ‘Coverture’ in 

England, 1660-1800, in Continuity and Change, 2002, 13, 3, 357. Original source: 
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ent on the social condition of the household. First, litigation costs 
were high. Access to equity courts was severely restricted. More im-
portantly, the construction of the law of necessaries as based on the 
relative affluence of the household could perhaps protect the wife of 
a duke or a banker who went on a shopping spree in the City, but it 
afforded little or no protection to women of more humble economic 
means60, and to the wives of “ordinary working men”61. Additional-
ly, the casuistic approach to the enforcement of the law was seen as 
a undesirable source of legal uncertainty by traders, who assumed a 
high risk of fraud by couples who made of indebtedness a way of life.

With all of its shortcomings, the law of necessaries prefigured 
in many aspects modern consumer law. Some elements of consum-
er law are already present here: the images of both the vulnerable 
and rational consumer, the theory of economic dependence of a 
weaker party, the duty of diligence of traders and the definition 
of transparency obligations to secure the repayment of credits. It 
is through the evolution of consumer law during the social legal 
period that norms governing the household economy were trans-
formed into consumer law. 

4. Women consumers and the social

Roughly speaking, the social period of legal thought extends from 
1900 until 1945. From the perspective of the woman-consumer, 
the social period was a time of profound change. As part of this 
change, new consumer laws or labour laws were enacted to regulate 
market relations. The social transformation of the law resulted in 
the creation of new legal statuses for the worker, the consumer or 
the tenant. Through their demands, workers or consumers could 

60 Finn M., Women, Consumption and Coverture in England, c. 1760-1860, 
cit., 710.

61 Ibid., referring a case originally found in Anon., Baron and feme, 285. 
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strive to extend to their market relations the values of protection 
and care enshrined in family law and in the law of coverture. New 
branches of the law came into being, such as unfair competition 
laws, rules against deceptive practices or the doctrine of contracts 
in restraint of trade62. These new legal fields imposed on the trader 
and the businessman an obligation of diligence and fairness. Values 
such as trust and care permeated the law of the market «roll[ing] 
back the nineteenth-century disintegration of the household, and 
re-impos[ing] on the capitalist the duties of the patriarch»63. 
Against this context, the birth and evolution of consumer law dur-
ing the social period can only be understood by acknowledging the 
role of women-consumers in its inception.

For the woman-consumer, the social transformation of legal 
thought translated into apparently contradictory developments. 
This is because the legal limitations to the civil capacity of married 
women persisted until the end of the social period. They would 
only disappear with the suppression of marital authority. Howev-
er, women actively participated in social reform. On the one hand, 
liberal and feminists started mobilising during the second half of 
the 19th century for the recognition of the property and admin-
istration rights of married women over their own salaries and sep-
arate assets64. On the other hand, women associations and women 
cooperatives took on an especially active role in the regulation of 
consumption relations65. The two movements illustrate the com-

62 Kennedy D., Three Globalizations of Law and Legal Thought: 1850-2000, 
cit., 49.

63 Ibid., 50.
64 Tait A.A., The Beginning of the End of Coverture: A Reappraisal of the 

Married Woman’s Separate Estate, in Yale Journal of Law & Feminism, 2014, 26, 2, 
165-216.

65 See for a historical perspective: in England, Hilton M., The Female 
Consumer and the Politics of Consumption in Twentieth-Century Britain, in The 
Historical Journal, 2002, 45, 1, 103-128. In France, Chessel M.E., Le Genre De La 
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plexity and multi-faceted nature of gender and market relations at 
the turn of the 20th century. There were also important national 
variations to the discourses shaping class struggles and gender roles 
in the market. Similarly, access to property rights by married wom-
en occurred at different moments across European nations and the 
consumer movement developed at different paces66. 

A first fundamental reform was the one on the property regime 
of married women. At the end of the 19th century, several Euro-
pean nations recognised the property and administration rights 
of married women over their own separate assets. However, this 
change was not necessarily accompanied by the end to limitations 
on the civil capacity of wives. This would only happen in the late 
1930s, when the “marital authority” of the husband completely 
disappeared. Until then, married women still acted under the agen-
cy of their husbands.

Reforms happened everywhere. In England, the main transfor-
mation arrived with the Married Women’s Property Acts of 1870 
and 1882 respectively. These reforms greatly increased the civil ca-
pacity of women to own and manage property. The reforms were 
especially important for the position of married women among the 
working classes67. These reforms, however, were not equivalent to 
granting married women the same rights as men. This would only 
happen in England in 193568, with the recognition of married 
women’s civil capacity as a feme sole. In France there was a similar 
evolution. By Loi du 13 juillet 1907, the French legislator recog-

Consommation En 1900. Autour De La Ligue Sociale D’acheteurs, in L’Année soci-
ologique, 2011, 61, 1, 125-149.

66 Trentmann F., Bread, Milk and Democracy: Consumption and Citizenship in 
Twentieth-Century Britain, cit., 142.

67 Griffin B., Class, gender, and liberalism in Parliament, 1868-1882: The case of 
the Married Women’s Property Acts, in The Historical Journal, 2003, 46, 1, 82.

68 Ibid., 81.
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nised the property rights of married women over their own salaries 
after twenty years of parliamentary debates. It took the French leg-
islator another twenty years to abolish the rule of “puissance mar-
itale” in 1935. 

This reformist effort was marked by the clash between two dif-
ferent streams of opinion69. The first stream identified with feminist 
claims for the constitutional equality of the sexes and for the recog-
nition of the natural rights of women. The second stream identified 
with a class-biased concern over the “dire conditions” of the work-
ing class household70. As for the first, 19th century feminists took 
a strong stance against the legal position of inferiority of women. 
Relegated to their role as care-takers, these feminists struggled to 
achieve a more visible position for women in the marketplace. This 
translated in the defence of the property rights of married wom-
en over their own salaries, in the legal capacity of women to stand 
in courts, or in their capacity to work without the need to obtain 
the consent of the husband. The feminist movement of the time 
managed to mobilise the support of important sectors of the public 
opinion. The “woman question” became a common topic for dis-
cussion among both legal scholars and politicians71. 

However, the feminist defence of the natural rights of women 
was muffled in the parliamentary discussions over the reform of the 
property regime of married women. Among the politicians of the 
time, a class-bias pervaded the debate. For many of them, the point 
of the reform was not to recognise the natural rights to property 

69 Ibid..
70 Kennedy D., op. cit., 51.
71 In France, see Ancel M., Le Projet Francais sur la Capacité de la Femme et 

les Enseignements du Droit Compare, in 1 Annales de l’Institut de Droit Comparé 
de l’Université de Paris, 1934, 145. For a recent perspective on the French case, 
see Rochefort F., À propos de la libre-disposition du salaire de la femme mariée, les 
ambiguïtés d’une loi (1907), in Clio. Femmes, Genre, Histoire, Paris, Belin, 1998, 7, 
177-190.
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of women but to protect «poor married women whose earnings 
were wasted by drunken and dissolute husbands»72. The legal re-
former may have condemned the exercise of male authority among 
the working classes, but the exercise of male authority among the 
“higher” classes was preserved73. From this perspective, the reform 
of the property regime of marriage was never intended to subvert 
the existing family order or the marital authority of the husband. 
Women continued to be regarded primarily as consumers. At best, 
the reforms were half a victory for the feminist movement of the 
19th century. At worst, they were the attempt of 19th century Eu-
ropean liberal regimes to safeguard their own privileges, including 
that of their marital authority. Women-consumers still contracted 
in the market under the umbrella of their husbands’ mandate, how-
ever broadly interpreted. 

But even if limited to the domain of consumption, women 
found here a space for political action. There is a wealth of research 
on the involvement of women in consumer movements at the be-
ginning of the 20th century. Many studies have analysed the “fem-
inine” character of the fair trade and consumer movements of the 
time. These studies look into the composition of consumer asso-
ciations, the participation of women-consumers and housewives 
in the political debate or their involvement in boycotts and public 
protests. From the legal perspective, it is interesting to look at how 
women got involved in the elaboration of different legal tools for 
consumer protection. These legal tools went themselves through 
a deep transformation depending on the how much public inter-

72 Griffin B., Class, Gender, and Liberalism in Parliament, 1868-1882: The Case 
of the Married Women’s Property Acts, cit., 80. The original source is Times, 10 June 
1880, 6.

73 Griffin B., op. cit., 82. Quoting Hammerton, Cruelty and Companionship, 
129-130.
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vention was deemed acceptable74. What is remarkable is that wom-
en-consumers of the first half of the century played a key role in 
the evolution of these legal tools, whether as promoters of private 
labels on fair trade or as main addressees of public legislation on 
consumer goods. 

Some associations of women-consumers became actively in-
volved in the political process75. For example, when the Consumers’ 
Council was created in England as an advisory committee to the 
Ministry of Food in 1916, the voices of working-class housewives 
became central to its debates on profiteering, national kitchens, 
adulteration and food prices76. The Consumers’ Council was dis-
articulated after the war, but it contributed to identifying the con-
sumer interest with the working-class housewife for an important 
part of the inter-war period. At the same time, other associations 
of women-consumers invited shoppers to boycott goods produced 
under unfair conditions. In some countries, these associations sup-
ported the creation of “white lists” (as modern-day private labels 
or standards) of establishments where consumers could buy with a 
clear conscience. The “white lists”, first popularised by the women 
of the American National Consumers’ League, were later adopted 
in France by the Ligue Sociale d’Achateurs as well as in other Eu-
ropean countries. Another example was the regular participation 
of women representatives in the British Standards Institute since 
194677. In 1951 the BSI created a Women’s Advisory Committee 
to negotiate standards applicable to consumer goods. The ration-
ale behind these private labels and standards is similar as the one 

74 Trentmann F., Bread, Milk and Democracy: Consumption and Citizenship in 
Twentieth-Century Britain, cit., 142.

75 Hilton M., The Female Consumer and the Politics of Consumption in 
Twentieth-Century Britain, cit., 108.

76 Ibid., 112.
77 Ibid., 120.
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behind modern day corporate social responsibility schemes and 
quality standards.

In short, the dominant image of the consumer in the first half 
of the 20th century was that of the woman-consumer. This was the 
case even if the interests of housewives, construed along class dif-
ferences, were far from being homogenous. For the purposes of the 
present article, it is important to underline the role of women-con-
sumers in the development of the first modern pieces of consum-
er law. Made into consumers by the law of coverture, housewives 
brought about, in turn, modern consumer law. The end of cover-
ture and the abolition of the “puissance maritale” coincided quite 
naturally with the de-gendering process of the consumer. By the 
end of the 1950s, the consumer in Europe and the US changed sex. 
In the new age of affluence following the war, consumer politics 
became less and less concerned with gender. An expanding group 
of businessmen selling TVs, washing machines and cars stood up to 
become the spokesperson for the new rational, discerning and sov-
ereign consumer78. It was then that J.F. Kennedy pronounced his 
famous speech which marks the birth of contemporary consumer 
law and where he affirmed that «all of us are consumers»79.

5. Women and EU consumer law: cosmetics before the Court

In Europe, the development of national consumer (protection) laws 
was mediated by the establishment of a common market and by the 
parallel development of a new European consumer policy80. This 

78 Ibid., 108. 
79 Special message to Congress on protecting consumer interest, 15 March 

1962, Public Papers of the President of the United States: John F. Kennedy 1962 
(GPO 1963) 235.

80 Micklitz H.W., The Expulsion of the Concept of Protection from the Consumer 
Law and the Return of social Elements in the Civil Law: A Bittersweet Polemic, in 
Journal of Consumer Policy, 2012, 35, 3, 283-296.
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Europeanisation of consumer law brought about a new transfor-
mation of the image of the consumer, leading to its fragmentation 
into the weak, the average and the vulnerable. Whatever the image 
of the consumer concerned, their gender is a priori irrelevant. The 
consumer may thus be weak, when they find themselves in an im-
balanced bargaining position vis-à-vis their counterparty. Think of 
the case of the consumer who loses their family home to the bank 
as a consequence of defecting in the payment of a mortgage81. The 
consumer may also be “average”82: this will be the case when they are 
reasonably well informed and reasonably observant and circumspect, 
taking into account social, cultural and linguistic factors. This is the 
consumer that will not be easily misled by the promise of lifting ef-
fects of a facial cream83. And finally, the consumer may also be vul-
nerable, when their personal circumstances make them more likely 
to experience negative market outcomes84. For all three images of the 
consumer, the language of EU consumer law remains gender-neutral 
even if the market is not. And even when debates about the gender 
of consumption re-emerge in certain cases heard by the Court, the 
position of European judges remains gender-blind. Evidence of this 
approach can be found in cases concerning the production, distribu-
tion and branding of cosmetics. 

The first saga on cosmetics was decided by the Court under the 
free movement of goods provisions, including cases such as Yves 

81 Micklitz H.W., Reich N., The Court and Sleeping Beauty: The Revival of 
the Unfair Contract Terms Directive, in Common Market Law Review, 2014, 51, 3, 
771-808.

82 Mak V., Standards of Protection: In Search of the Average Consumer of EU 
Law in the Proposal for a Consumer Rights Directive, in European Review of Private 
Law, 2011, 19, 1, 25-42.

83 CJEU, Case C-220/98, 13 January 2000, Estée Lauder Cosmetics GmbH & 
Co. OHG v Lancaster Group GmbH, ECLI:EU:C:2000:8.

84 Waddington L., Vulnerable and Confused: The Protection of “Vulnerable” 
Consumers Under EU Law, in European Law Review, 2013, 6, 757-782.
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Rocher85 and Clinique86. All these cases examined in one way or 
another the compatibility of national provisions on commercial 
practices addressed at consumers under the rule-of-reason mech-
anism. In the case of Yves Rocher, the “eye-catching” and “mis-
leading” nature of promotional brochures and catalogues was at 
the center of the dispute. In the case of Clinique, the question was 
whether the name of the products could confuse consumers as to 
the non-pharmaceutical nature of the products. In both cases, the 
gender of the target consumer was irrelevant to determine whether 
their behavior may be negatively impacted. Gender is thus not even 
mentioned by the Court. 

Over the same period, some competition law cases were brought 
before the Court concerning exclusive distribution agreements 
in the market for cosmetics. This is the case of Leclerc v Com-
mission87. If cases on free movement of cosmetics dealt with the 
problematic of drawing up the image of the average consumer as a 
benchmark of consumer protection, these cases dealt with the va-
lidity under competition rules of the selective distribution system 
for Yves Saint Laurent cosmetics. On the competition law aspects 
of the case, there is not much to be said. Following previous case 
law on selective distribution system88, the Court considered the 
distribution arrangement of Yves Saint Laurent in light of the ne-
cessity to preserve the luxury image of the brand. When it comes 
to the gender side of the case, it cannot be surprising that neither 
the decision of the Commission or the interpretation of the Court 

85 CJEU, Case C-126/91, 18 May 1993, Schutzverband v Unwesen i.d. 
Wirtschaft/Rocher, ECLI:EU:C:1993:191.

86 CJEU, Case C-315/92, 2 February 1994, Verband Sozialer Wettbewerb/
Clinique Laboratories and Estée Lauder, ECLI:EU:C:1994:34.

87 CJEU, Case T-88/92, 12 December 1996, Groupement d’Achat Edouard 
Leclerc v Commission of the European Communities, ECLI:EU:T:1996:192.

88 CJEU, Case C-31/80, 11 December 1980, L’Oréal v De Nieuwe AMCK, 
ECLI:EU:C:1980:289.
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referred to the gender connotations of the market for cosmetics. 
What is perhaps more remarkable is that neither did the consumer 
associations which intervened during the administrative proce-
dure before the Commission, which included the Union Fémi-
nine Civique et Sociale (Women’s Civic and Social Federation, 
hereinafter “UCS”). Indeed, during the administrative procedure, 
the UCS had partially opposed the decision of the Commission 
contending that the distribution system at issue made it more dif-
ficult than before for new forms of distribution to enter the mar-
ket and that those provisions were «not moving in the direction 
of either the opening up and enjoyment of improved competition 
in the single market or the interests of consumers». But all along 
the discussion, it made use of a gender-neutral language fit for the 
internal market. The very name of the UCS, which had been cre-
ated at the beginning of the 20th century as the feminine branch 
of the Catholic social movement in France, was but a remnant of a 
gendered consumer past. 

In spite of the genderless language of consumer policy in Eu-
rope, questions over the gender of the consumer still manage to re-
appear from time to time. Curiously, this happens with somewhat 
more frequency in cases concerning trademark protection. Two 
cases are worth mentioning here. In Lancôme Acno Focus89, the 
dispute brought before the General Court concerned the registra-
tion by Lancôme of a brand for cosmetic products under the name 
of Acno focus. Registration was denied on the grounds of likeli-
hood of confusion with a pre-registered brand for cosmetics named 
Focus. Lancôme appealed this decision, on the basis that confusion 
was not really likely because «consumers of cosmetic and make-
up products, who are almost exclusively women, show a high de-

89 CJEU, T-466/08, 14 April 2011, Lancôme / OHMI - Focus Magazin Verlag 
(ACNO FOCUS), ECLI:EU:T:2011:182.
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gree of attention with regard to those goods and are accustomed 
to noting differences between the various brands»90. However, the 
arguments of Lancôme were not successful. For the General Court, 
the relevant public consists of the average consumer (and therefore 
the genderless consumer), with the result that the relevant public’s 
attention cannot be regarded as greater than it would be in relation 
to everyday consumer goods91.

Another case where gender considerations were brought up is 
El Corte Inglés – Emidio Tucci92, even if the case did not concern 
exclusively cosmetics. Here, El Corte Ingles, owner of the brand 
Emidio Tucci, opposed the registration of the brand Emidio Tucci, 
which had been requested for different sets of groups, including 
handbags, cosmetics, leather goods, clothing, etc. Given the simi-
larity between the two names, the degree of similarity or comple-
mentarity between the different categories of goods covered by the 
brands played a relevant role in the OHIM’s decision. Thus, when 
examining the risk of confusion, the OHIM argued that «it is well 
known that  women  in particular take great care when choosing 
a bag or handbag, making sure that it matches a certain type of 
clothing or shoes»93. However, this argument was rejected by the 
General Court, which found these claims to be «speculative and 
hypothetical, if not based on simple postulations».

All in all, the Court’s language on the consumer remains gen-
derless and neutral. Moreover, the Court explicitly rejects any ar-
gument based on gender as merely “speculative”. This may be a pos-
itive thing, insofar as the Court rejects gender stereotypes in the 
market and preconceived ideas about who is the consumer. How-

90 Ibid., 47.
91 Ibid., 49.
92 CJEU, Case T-8/03, 13 December 2004, El Corte Inglés SA v OHIM, 

ECLI:EU:T:2004:358.
93 Ibid., 25.
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ever, this gender neutrality may also be problematic when markets 
operate on the basis of gender stereotypes. And indeed, many mar-
kets operate along a gender divide which reflect the broader gender 
divide existing in society. It is enough to think of the existence of 
pink razors or pink pens (“the pink tax”)94, which raise concerns 
over unlawful price discrimination and gender gaps in existing ap-
proaches to market definition95. Other authors have pointed out to 
the vulnerable position of women as debtors of subprime loans too, 
spurring calls for a more contextualized approach to gender issues 
in consumer policy96.

6. Concluding remarks 

This article has looked at the history of the gendering and de-gen-
dering of consumer law. In doing so, it has brought renewed at-
tention to the gendered origins of consumer law and to the rela-
tionship between the law of coverture and the birth of consumer 
protection laws. In the 19th century, the law of coverture made 
the woman-consumer, insofar as it regarded married women as the 
main drivers of household consumption habits. In the 20th century, 
women would “make” consumer law, insofar as the social-minded 
legislator put women at the heart of consumer protection policies. 
The end of World War II and the flourishing of the new consumer 
society brought about the de-gendering of the consumer. As part 

94 De Blasio B., Menin J., From Cradle to Cane: The Cost of Gender Pricing in 
New York City, in NYC Department of Consumer Affairs, 2015.

95 Santacreu-Vasut E., Pike C., Competition Policy and Gender, in OECD 
Competition Papers, 2018, available at: https://ssrn.com/abstract=3487471.

96 For the US market, see Schmitz A.J., Females on the Fringe: Considering 
Gender in Payday Lending Policy, in Chicago Kent Law Review, 2014, 89, 1, 65. In 
Europe see Bouyon S., Oliinyk I., Price Rules in Consumer Credit: Should the EU 
Act?, in ECRI Research Report, February 2019, 22.
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of this process, the language of consumer lawyers remains blind to 
considerations of gender. 

However, consumer markets continue to organize along gen-
der stereotypes, whether in lending, cosmetics, razors or energy 
drinks. Calls for a more behavioral approach to consumer law may 
succeed in bringing the much-needed interest in the gender biases 
that underlie markets97.A telling illustration of this approach may 
be found in the recent norms against gender stereotyping in adver-
tisement in the UK, banning ads that depict women in stereotyp-
ical activities98. However, the practical effects of these norms are 
very limited. As recent developments lead to the increasing impor-
tance of algorithm-based advertisement in social media, it is more 
urgent that ever that consumer lawyers and policy makers look into 
gender-based discrimination in consumption contexts. Otherwise, 
the preservation of gendered consumer markets may end up resem-
bling the sumptuary code of older times. This brief article is a first 
step in this direction.

97 In this sense, see Schmitz A.J., Sex Matters: Considering Gender in Consumer 
Contracts, op. cit., 437-509.

98 CAP’s Regulatory Statement on Gender Stereotypes in Ads, 14 December 
2018.
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Towards a Functionalist Notion of Family in 
European Private Law

Antonio Vercellone

1. The mainstream notion of family and the centrality  
 of marriage

Although no EU body can legislate on family law, since the Euro-
pean Union does not have such a mandate, it has correctly been 
upheld that the EU has an impact on family law, in a constant in-
teraction between the legal system of the Union and the ones of its 
member states1. 

Indeed, many of the rights at the cornerstone of the architecture 
of the Union require EU law to implement a notion of family, since 
their full enjoyment is strictly related to the protection of the fam-
ily life of the right holder.

The main example is the right of the citizens of the Union to 
freely move and reside within the territory of the member states. 

1 This is proved by the increasing interest that, in the last years, the European 
legal scholarship has put in research projects aimed at finding a common core of 
European family law as well as in the study of the interactions between domestic 
and EU family law. With this respect, important series of collective studies have 
emerged. Among them, we should at least mention the four volumes edited by 
Sherpe (Sherpe J.M. (eds.), European Family Law, Edward Elgar, 2016) as well as 
the series promoted by the Commission on European Family Law and published 
by Intersentia (European Family Law in Action) which have now reached forty-six 
volumes.
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Indeed, such a right would be just apparent if not extended to 
the right holder’s family2. Not surprisingly, the disciplines on free 
movement of citizens are considered as a paradigmatic example of 
those cases in which the EU, by legislating par ricochet on matters 
upon which it does not have a direct competence, impacts on the 
law of its member states.

With respect to the notion of family, such disciplines have often 
been blamed to be discriminatory in their nature3.

The very first regulation on free movement enacted by the EU 
(at the time European Community), was Regulation n. 1612/68 of 
the Council4.

Although this regulation has been repealed, its content, and the 
case-law which had developed upon it, is worthy of mention, since 
its main features are still at the cornerstone of the current under-
standing of the family in Europe.

The regulation granted the freedom of movement to the “work-
er” and to his (!) “family”5. The notion family had to be intended as 
to encompass only the spouse of the worker and his not independ-

2 See Berneri C., Family Reunification in the EU: the Movement and Residence 
Rights of Third Country National Family Members of EU Citizens, Oxford, Hart 
Publishing, 2017; see, also, the essays collected in the third part of the volume ed-
ited by Gonzàles Pascual M., Torres Pérez A. (eds.), The Right to Family Life in the 
European Union, London, Routledge, 2017.

3 See, for instance, McGlynn C., Families and the European Union, Cambridge, 
Cambridge University Press, 2006.

4 Regulation (EEC) n. 1612/68 of the Council of 15 October 1968 on free-
dom of movement for workers within the Community.

5 According to article 10 of Regulation n. 1612/68:
«1. The following shall, irrespective of their nationality, have the right to install 

themselves with a worker who is a national of one Member State and who is em-
ployed in the territory of another Member State:

(a) his spouse and their descendants who are under the age of 21 years or are 
dependants;

(b) dependent relatives in the ascending line of the worker and his spouse.

Q
uesto E

-book appartiene a E
LE

T
T

R
A

.S
T

R
A

D
E

LLA
 G

M
A

IL.C
O

M
 20123011-1214-0248-2393-qprfbkaby5of



Towards a Functionalist Notion of Family

509

ent children. This wording has been very strictly interpreted by the 
Court of Justice, which has constantly excluded from the scope of 
application of the discipline any relationship falling outside the tra-
ditional notion of marriage between a man and a woman, such as 
de facto relationships, civil partnerships, same-sex relationships of 
any form etc. 

The very formulaic approach undertaken by the Court emerged 
in several cases.

An example is Diatta v. Land Berlin (1985)6. 
Here’s the facts of the case. Mrs. Diatta was a Senegalese na-

tional married to a French citizen. In 1977, this latter joined her 
husbands in (west) Berlin, where he worked, and moved into his 
apartment. The applicant was thus granted a permit of stay, on the 
ground of being the spouse of a European citizen lawfully living 
and working in one of the member states. The next year the couple 
broke up and, in 1978, Mrs. Diatta started living apart from her 
husband, in her own rented accommodation, intending to divorce 
as soon as it would have become possible under French law. After 
few months, Mrs. Diatta’s residence permit expired. She thus filed 
a request for extension to the competent administrative office. The 
request was rejected on the ground that she could not be consid-
ered as a family member since she and her husband were not living 
together anymore.

The case ended up at the ECJ, which ruled in favor of Mrs. Di-
atta. According to the reasoning of the Court, art. 10 of the reg-

2. Member States shall facilitate the admission of any member of the family not 
coming within the provisions of paragraph 1 if dependent on the worker referred to 
above or living under his roof in the country whence he comes.

3. For the purposes of paragraphs 1 and 2, the worker must have available for 
his family housing considered as normal for national workers in the region where he 
is employed; this provision, however must not give rise to discrimination between 
national workers and workers from the other Member States».

6 Case 267/83, Diatta v. Land Berlin, [198 ECR 567].
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ulation, by stating that the spouse of a worker has the right to in-
stall himself/herself in the state where this latter resides, does not 
require to assess whether the couple lives together. Put in other 
words, according to the Court, the provision at stake only requires 
to ascertain whether a formal lien of marriage exists, not whether 
the underlying relationship is factually still in place. 

A symmetric approach to Diatta was taken by the Court of Jus-
tice in another mid-1980s case: Netherlands v. Reed7. In this case, 
the Court had to decide whether the term spouse, provided for by 
article 10 of the 1968 regulation, could be interpreted as to encom-
pass a long-term relationship pursued out of wedlock. 

The applicant sought a permit of stay in the Netherland to join 
her partner, where he moved for work and with whom she had been 
living for several years. The permit was denied by the administra-
tive authority since the couple, composed by two British nationals, 
was not married. Because of that, they could not be considered as a 
“family” under art. 10 of the regulation. The Court of Justice con-
firmed the decision of the administrative authority, stating that the 
term “spouse” had to be interpreted literally and in the light of its 
technical meaning, namely as the juridical status descending from 
a legally established marriage.

From these two cases, we should draw the conclusion that, un-
der the old regulation, the pivotal element for the definition of 
family was the existence of a formal lien marriage. 

This doctrine was interpreted in such a strict fashion as to con-
duct to paradoxical consequences, like the one of denying the status 
of family to two partners who had lived together for five years (and 
who were seeking to continue their common life) while granting 
such a status to a separated couple on the verge of divorce.

7 Case 95/85, Netherland v. Reed, [198] ECR 1283; see, also, Case T-65/92, 
Arauxo-Dumay v. Commission [1993], ECR II – 597.
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It has been upheld that this approach has partially been reversed 
in Eyup (2000)8. 

In this case, the Court had to take position on the interpretation 
of article 7 of the decision n. 1/1980 of the Association Agreement 
between the European Community and Turkey about the employ-
ment and free movement of Turkish citizens within the EC.

Mrs. Eyup, who entered Austria as a family member of a Turkish 
citizen lawfully residing in the country, applied for a work permit, 
which was denied by Austrian authorities. The reason of the denial 
was that, according to the administrative body in charge for the 
application, the deadline required to obtain the permit was not yet 
expired. Indeed, the Decision provided that the family member of 
a Turkish citizen could apply for the permit only after five years of 
regular residency in the country. 

The situation of Mrs. Eyup was in fact quite peculiar. She did 
enter the country as the wife of a Turkish worker legally residing 
in Austria. The couple, however, divorced after a couple of years. 
Notwithstanding that, following the divorce, the ex-spouses kept 
on living together more uxorio and, during this period, they also 
had children. The couple thus married again and, three years after 
the second marriage, Mrs. Eyup applied for the permit at stake. The 
Austrian authorities only considered as relevant the time between 
the second marriage and the application (three years), denying rel-
evance to both: the amount of time the parties live together during 
the first marriage and between this and the second marriage.

The Court of Justice ruled in favor of Mrs. Eyup, highlighting 
that the period between the end of the first matrimony and the cel-
ebration of the second one should have been counted for the pur-
poses of the requirement of “continuous residency” provided for by 
the relevant discipline. 

8 McGlynn C., op. cit., 122.
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Although it may seem that, in this judgment, the Court paved 
the way for a broader notion of family, able to encompass also de 
facto relationships, in fact the idea of family conveyed in Eyup is 
still a very traditional and marriage-centric one. Indeed, in the rea-
soning of the Court, it is precisely because of the existence of the 
two marriages that is given relevance to the period the parties lived 
unmarried. Also, to prove that in the period spent out of wedlock 
the parties kept on living as a family, the Court relied on a very 
traditional pattern, highlighting how, in that time, Mrs. Eyup was 
not working and was taking full time care of the home and of the 
children9.

In 2004, regulation 1612/68 was repealed by the new free move-
ment directive, currently in force (Directive 2004/58/EC)10. The 
political debate which has conducted to the adoption of the new 
discipline, tells the story of a missed opportunity11. Indeed, the Par-
liament demanded valuable changes to the first draft proposal of 
the Directive, in the attempt to expand the concept of family to de 
facto relationships and same sex couples. The Commission rejected 
most of the suggested changes, and in the end the Parliament ac-

9 See, especially, paragraph 32 of the decision, reported hereinafter: 
«Notwithstanding the decree of divorce between the spouses, Mr and Mrs Eyüp 
did not at any time interrupt their living together, since they never ceased to reside 
together under the same roof. Four children were born during the extra-marital co-
habitation period. Mr Eyüp always maintained his family, Mrs Eyüp devoting herself 
essentially to household tasks and having only occasionally taken certain short-term 
jobs».

10 Directive 2004/58/EC of the European Parliament and of the Council of 29 
April 2004 on the right of citizens of the Union and their family members to move 
and reside freely within the territory of the Member States amending Regulation 
(EEC) n. 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/
EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 
93/96/EEC.

11 See Toner H., Partnership Rights, Free Movement and EU Law, Oxford, Hart 
Publishing, 2004, 63.
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cepted the Council’s version, which substantially relies on the same 
concept of family envisaged by the previous regulation: a spouse 
and minor children12.

The major shift from the previous discipline has been marked 
through the case-law of the Court of Justice, which has opened the 
scope of the regulation as to include same sex couples. 

In Coman (2018)13, the Court stated that, when the union has 
been legally formalized (in both an EU or extra EU country), the 
same-sex partner of a European citizen has to be recognized as 
“spouse” for the purposed of the application of the directive, inde-
pendently on whether or not the country of residence recognizes 
same-sex unions.

12 According to article 2, paragraph 2, of the Directive:
«“family member” means: 
(a) the spouse; 
(b) the partner with whom the Union citizen has contracted a registered part-

nership, on the basis of the legislation of a Member State, if the legislation of the 
host Member State treats registered partnerships as equivalent to marriage and in 
accordance with the conditions laid down in the relevant legislation of the host 
Member State; 

(c) the direct descendants who are under the age of 21 or are dependants and 
those of the spouse or partner as defined in point (b); 

(d) the dependent direct relatives in the ascending line and those of the spouse 
or partner as defined in point (b)”.

It shall be noted that the Directive does contain a provision on de facto partner-
ships. Such a provision (art. 3, para 2, let. b.), however, does not set any obligation, 
since it only provides that member states shall facilitate the entrance of the partner. 
The norm reads as follows: 

“Without prejudice to any right to free movement and residence the persons 
concerned may have in their own right, the host Member State shall, in accordance 
with its national legislation, facilitate entry and residence for the following persons: 

(a) [omissis]
(b) the partner with whom the Union citizen has a durable relationship, duly 

attested».
13 Case C-673/16. Coman and Others v. General Inspectorate for Immigration 

and Ministry of the Interior.
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2. A critique of the mainstream notion of family

The legal regime briefly sketched above has been strongly criticized. 
Those criticisms fall within a more general critique carried out by 
many scholars and activists, highlighting the heteronormative nature 
of the concept of family generally envisaged by EU law, of which the 
disciplines on freedom of movement is a paradigmatic example14.

In fact, the notion of family analyzed in the previous paragraph 
substantially mirrors the nuclear straight couple, having sexual in-
tercourses, living together, possibly with children. This concept is 
legally embodied in the institution of marriage, which, not by coin-
cidence, is the crucial element in defining the family, independent-
ly on the underlying relationship between the parties.

This approach is indeed very exclusionary since many families 
do not fit within this paradigm. 

In the era of pluralism of family models15, a lot of people decide 
to develop their familiar bonds in ways which are very different 
from the married couple living with its children.

An example of this are polygamist and polyamorous families. Sev-
eral studies highlight how models of families exceeding the concept 
of the “couple” are becoming increasingly widespread in Europe and 
how this phenomenon poses serious issues with respect to their inte-
gration and legal recognition16. Another example can be drawn from 
the so called “mutual aid families”, namely those unions composed 
by two or more people deciding to share their lives to ensure one an-

14 See McGlynn C., op. cit.
15 See Scott E., Scott R., From Contract to Status: Collaboration and the 

Evolution of Novel Family Relationship, in Col. L. Rev., 2015, 293-374; Marella M.R., 
Marini G., Di cosa parliamo quando parliamo di famiglia, Roma-Bari, Laterza, 2014.

16 In the European legal scholarship, this issue has been approached especially 
by the Italian doctrine. See: Grande E., Pes L. (eds.), Più cuori e una capanna. Il 
poliamore come istituzione, Turin, Giappichelli, 2018; Rizzuti M., Il problema dei 
rapporti familiari poligamici, Naples, Edizioni Scientifiche Italiane, 2016. 
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other mutual aid and support (think, for instance, to two adult sib-
lings living in the home of their elderly mother, one of them taking 
full time care of this latter, the other pursuing a job in the market to 
provide the trio with the necessary means of sustenance). Mutual aid 
unions not only impair the centrality of the “couple” as the pivotal 
unit of the family, but also the idea that such a couple needs to be 
sexualized and impliedly meant for reproduction. These traits can be 
also found in the phenomenon known as “kinships of choice”, par-
ticularly diffused in the LGBTQ+ community, phenomenon which 
sees two or more friends living together, putting their lives in com-
mon as a family to ensure each other care and constant support17.

Of course, the most relevant portion of unions still falling out-
side the scope of the mainstream European notion of family are 
more uxorio cohabitants, namely those (straight or same-sex) cou-
ples living together out of wedlock.

These criticisms have not been overcome by the latest develop-
ment of the discipline under analysis. Indeed, the inclusion of (legal-
ly formalized) same-sex couples is the result of that assimilationist 
process, very well described by queer studies and legal feminism18, 
according to which only those relationships which can be normal-
ized within the accepted paradigm (which is thus confirmed and not 

17 See: Weston K., Families we Choose: Lesbians, Gays, Kinship, New York, 
Columbia University Press, 1991.

18 See, ex multis: Barker N., Not the Marrying Kind: a Feminist Critique of 
Same-Sex Marriage, London, Palgrave, 2012; Franke K., The Curious Relationship 
of Marriage and Freedom, in Scott E., Garrison M. (eds.), Marriage at a Crossroads: 
Law, Policy and the Brave New World of Twenty-First-Century Families, Cambridge, 
Cambridge University Press, 2012; Ettelbrick P.L., Domestic Partnerships, Civil Unions 
or Marriage: One Size does not Fit All, in Alb. L. Rev., 2001, 34-78; Warner M., The 
Trouble with Normal: Sex, Politics and the Ethics of Queer Life, New York, The Free 
Press, 1999; Emens E.F., Monogamy’s Law, Compulsory Monogamy and Polyamorous 
Existence, in N.Y.U Review of Law and Social Change, 2014; (contra, however, see 
Aviram H., Leachman G.M., The Future of Polyamorous Marriage: Lessons from the 
Marriage Equality Struggle, in Harvard Journal of Law and Gender, 2015, 269).
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at all criticized) can be accepted by the law. In the end, the traditional 
paradigm of the sexualized married couple has not been overcome in 
favor of a more flexible notion of family able to welcome all unions. 
To the contrary, such a paradigm (the sexualized married couple) has 
just been opened to those same-sex unions able to conform to it.

This last element is extremely important, since it highlights a 
fundamental issue.

In the field of family law, the modification of the law in the light 
of an ever-changing society, has taken the form of a slow broaden-
ing up of its traditional structure (marriage) as to encompass some 
situations historically excluded from it. This path, however, is ac-
cused to be still very conservative and exclusionary.

We thus need to ask whether another path is possible.
With this respect, critical legal studies developed in the field of 

private law may be helpful. Under this perspective, lessons can be tak-
en from the critical reflections carried out in the field of property law.

For a long period, the academic debate and the political fights 
around the allocation of property rights followed a path very simi-
lar to the one we are now witnessing in family law. In fact, especially 
in the last decades of the past century, the allocation of new proper-
ties in favor of those excluded from it has been seen as the solution 
to social exclusion and marginalization (i.e. poverty).

However, especially after the economic crisis of 2008, a great 
interest has developed around the possibility to face these issues 
(not through the increase of the number of owners) but rather 
through a process of deconstruction of the notion of property19. In 

19 I am referring to the recent debate on the commons, which finds its roots 
in Harding G., The Tragedy of the Commons, in Science, 1962, 1243, the perspective 
of which has been overturned by E. Ostrom (Ostrom E., Governing the Commons. 
The Evolution of Institution for Collective Actions, Cambridge, Cambridge University 
Press, 1990). For an introduction to this debate see De Shutter O., Rajagopal B., 
Property from Below: An Introduction to the Debate, in Id. (eds.), Property Rights from 
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this sense, many theories and social practices have emerged, enact-
ing new sophisticated models of ownership which paved the way 
for a new conceptualization of property, a conceptualization based 
on inclusion (rather than exclusion) and on distribution of wealth 
(rather than on its maximization)20.

It is worthy to wonder whether such an approach could be ap-
plied as well to family law21. In other words, rather than working on 
broadening the scope of application of marriage to those excluded 
from it, without questioning its structural features, it may be inter-
esting to see whether another path is viable, namely whether, be-
side marriage, it is possible to find another notion of family flexible 
enough to welcome all different types of unions. 

Below: Commodification of Land and the Counter-Movement, London, Routledge, 
2019. More in depth, on the theory of the commons, see Mattei U., Beni comuni. Un 
manifesto, Roma-Bari, Laterza, 2011; Quarta A., Spanò M. (eds.), Beni comuni 2.0. 
Contro-egemonia. Nuove istituzioni, Sesto San Giovanni, Mimesis, 2016; Dardot P., 
Laval C., Commun. Essai sur la révolution au XXI siecle, Paris, La découverte, 2015; 
Marella M.R. (eds.), Oltre il pubblico e il privato. Per un diritto dei beni comuni, Verona, 
Ombre Corte, 2012; Marella M.R., The Commons as a Legal Concept, in Law and 
Critique, 2017, 28. On the hermeneutical role the notion of the commons plays on 
the institutions of private law see Mattei U., Quarta A., The Turning Point in Private 
Law. Ecology, Technology and the Commons, Cheltenham, Edward Elgar Publishing, 
2019; but see, also, Capra F., Mattei U., The Ecology of Law. Towards a Legal System 
in Tune with Nature and Community, Oakland, Berrett-Koehler, 2015. The debate on 
the commons has especially developed in the field of urban property and, thus, with 
respect to cities (on this see, for instance, Foster S., Iaione C., The City as a Commons, 
in Yale Law and Policy Review, 2016, 2, 34; Vercellone A., The Italian Experience of the 
Commons. Right to the City, Private Property and Fundamental Rights, in The Cardozo 
Electronic Law Bulletin, 2020; Mattei U., Quarta A., Right to the City or Urban 
Commoning?, in The Italian Law Journal, 2015, 2, 304).

20 An example of these models, with reference to urban property, is the 
Community Land Trust, on which see Vercellone A., Il Community Land Trust. 
Autonomia privata, conformazione della proprietà, distribuzione della rendita urbana, 
Milano, Giuffrè, 2020.

21 See Marella M.R., Critical Family Law, in Journal of Gender, Social Policy and 
the Law, 2011, 2, 19.
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To do that, we need to ascertain whether, in the matrix of ex-
isting law, side by side to the current mainstream notion of family 
based of marriage we could find another notion, which, although 
somehow recessive, could bear the transformative potential indi-
cated in the above. 

3. Towards a functionalist notion of family:  
 de facto relationships

In the domestic legal systems of the member states, a potentially 
transformative notion of family can be found in the discipline of 
de facto unions, namely those ménage carried out by the parties out 
of wedlock. Such a notion, is common of those systems where the 
protection of de facto families originated not in a statute but, rather, 
through case-law and legal practice. 

The Italian experience is a paradigmatic example of this trend22.
In Italy, de facto families have only recently been subjected to a 

specific statutory regulation23.
Such a discipline represents, to a great extent, the crystalliza-

tion of rules and principles elaborated by the case-law. Precisely for 
this, although the new statute entails specific provisions related to 
its scope of application, legal scholars and practitioners agree upon 
the fact that the actual scope of application of the rules on de facto 
families, in the Italian system, has to be found in the case-law prior 
to the enactment of the aforementioned statute24.

22 For a deeper account of this interpretation of the Italian law on de facto 
unions, see Vercellone A., Più di due. Verso uno statuto giuridico della famiglia polia-
more, in Rivista critica del diritto privato, 2017, 4, 607 ss.

23 See legge 20 maggio 2016, n. 76, article 1, paragraphs 36 and 65.
24 See, for this position, Lenti L., Convivenze di fatto. Gli effetti: diritti e doveri, 

in Famiglia e diritto, 10, 2016, 931; Balestra L., La convivenza di fatto. Nozione, 
presupposti, costituzione e cessazione, in Famiglia e diritto, 10, 2016, 919; Perfetti U., 

Q
ue

st
o 

E
-b

oo
k 

ap
pa

rt
ie

ne
 a

 E
LE

T
T

R
A

.S
T

R
A

D
E

LL
A

 G
M

A
IL

.C
O

M
 2

01
23

01
1-

12
14

-0
24

8-
23

93
-q

pr
fb

ka
by

5o
f



Towards a Functionalist Notion of Family

519

It is precisely the scope of application which can be drawn from 
this case-law that sketches a legal notion of family which appears 
extremely relevant for our purposes.

One of the first rights the Italian case-law recognized to a de fac-
to family member was the right to be compensated for damages in 
case of death of the partner. Before this case-law overruling, this 
right was traditionally granted only to spouses.

Applying the general principles on torts, the Italian Supreme 
Court (Corte di Cassazione) upheld that the right to be compensat-
ed for damages originates from25:

• A relationship which entails the economic support and co-
operation between the parties, which stability allows to gen-
erate the expectation of its lasting in the future (economic 
loss – danno patrimoniale);

• A strong personal bond between the parties, so that the death 
of one of them would cause in the other(s) a severe emotion-
al and psychological pain (non-economic loss – danno non 
patrimoniale).

These elements are not only proper of spouses, but of any stable 
relationship based on mutual moral and economic support.

A «stable relationship based on mutual moral and economic 
support» is thus the relevant definition envisaged by the Court. 
Such a notion, however, is not only compatible with those forms 
of de facto families shaped as couples living together and bearing 
sexual intercourses, but to any kind of unions. A polyamorous/po-
lygamist family, as well as a mutual aid family, may well fulfill this 
notion.

Autonomia privata e famiglia di fatto. Il nuovo contratto di convivenza, in Nuova 
Giurisprudenza Civile Commentata, 2016, 1749.

25 See Italian Court of Cass., n. 2988/1994, n. 8828/2003; n. 12278/2011.
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A similar path was followed by the Court to grant some kind 
of protection to the member of a de facto family living with his/her 
partner and not having any formal title on the common home26. To 
protect the right to housing of the “untitled” partner, the Court has 
stated that this latter cannot be considered as a host, and thus he/
she cannot be evicted by the title holder all of a sudden and without 
adequate notice. What differentiates the member of a de facto fam-
ily from a host is the type of relationship existing between him/her 
and the title holder on the home, i.e. a stable relationship of mutual 
economic and moral support which finds in the common home a 
fundamental element. In the presence of a relationship as such, the 
untitled partner cannot be considered as a host and needs to be 
granted the legal protection of the possessor.

Again, in this case, the notion of de facto family is a «stable rela-
tionship based on mutual moral and economic support», without 
any reference to the number, the gender and/or the sexual life of its 
components.

This is the notion of family we find in the whole Italian case law 
on de facto relationships and which has shaped the construction of 
their legal prerogatives, from the right to abstain from testifying 
against the partner throughout a criminal proceeding to the pos-
sibility to enter a cohabitation agreement, from the rights on the 
common familiar enterprise, to the right to apply as a family to so-
cial housing facilities.

Elements recalling this approach can be found in other Euro-
pean legal systems27. This is not to say that all the following legal 
systems openly and undisputedly embrace a broad notion of de fac-

26 See Italian Court of Cass., n. 7214/2013.
27 See: Boele-Woelki K., Mol C., Van Gelder E. (eds.), European Family Law 

in Action. Vol. V. Informal Relationships, Cambridge, Intersentia, 2015; Miles J., 
Unmarried Cohabitation in a European Perspective, in Sherpe J.M. (ed.), European 
Family Law, vol. III, Cheltenham, Edward Elgar, 2016, 82.
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to family, but that at least in some of their legal formants such a 
notion starts to emerge.

For example, according to the case-law of the German Federal 
Constitutional Court, with an approach subsequently upheld by 
the Federal Supreme Court in civil, administrative and social se-
curity matters, a de facto union shall be defined as a “community 
of life” (Lebensgemeinschaft) established with a permanent purpose 
(auf Dauer) characterized by inner ties of commitment with a re-
ciprocal responsibility between the partners which is more than a 
pure accommodation and economic community. The case-law has 
also made it clear that the sole essential element for a de facto family 
to exist is the presence of a mutual commitment to a shared life. 
Other elements, such as sexual intercourses between the parties or 
the existence of a common households, are to be considered as mere 
indicators of a common life.

A similar approach, although very much shaped around the 
notion of the couple, was taken by the Luxembourgian case law, 
according to which the core of a de facto union shall be identi-
fied in the existence of a common and stable shared life. A simi-
lar ruling can be found in a famous case of the Spanish Supreme 
Court28.

It is worthy to note that in certain systems the idea of the amily 
as an inclusive structure based on mutual support and commitment 
stems from the application, to de facto unions, of general principles 
and rules of private law.

In Austria (but also in Switzerland, although not part of the 
EU) for example, under certain conditions and with respect to spe-
cific disciplines, de facto unions are considered as “civil law associa-
tions” established trough an implied contract. This is very relevant 
for our purposes.

28 Spanish Supreme Court, decision of 18 May 1992.
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In fact, to combine the institution of the association with the 
one of de facto unions stresses the idea of the family as a community 
of people cooperating for a common goal. Under a theoretical per-
spective, this also challenges the idea of the couple as the structure 
at the cornerstone of the family: as private law scholars very well 
know, the contract of association is the archetype of “multilateral 
contracts”, i.e. it belongs to a category of agreements morphologi-
cally structured on a plurality of parties.

In the light of this, it is not surprising that especially in those 
countries where the regulation of informal relationships still relies 
on general rules of private law, the doctrinal formant starts to stress 
the idea that de facto unions shall not be limited to couples, but may 
also concern households beyond the couple. This is, for example, 
the case of Belgium29.

It is interesting to note that a very similar notion of family has 
developed also at the level of EU law, and especially in the inter-
pretation of art. 8 of the European Charter Human Rights given 
by the European Court of Human Rights30. It is worthy to recall 
that such an interpretation is part of the body of EU law. Indeed, 
according to article 52 paragraph 3 of Charter Fundamental Rights 
of the European Union, the rights contained in the charter «which 
correspond to rights guaranteed by the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms» shall be given 
«the meaning and scope as those laid down by the said Conven-
tion». The provision of article 8 of the ECHR substantially over-
laps with the one of 7 of the Charter, both providing for the respect 
of private and family life.

29 See Swennen F., Het personen- en familierecht. Identiteit en verwantschap 
vanuit juridisch perspectief, Antwerp, 2015, n. 50.

30 See at pp. 63 and following of the Guide on Article 8 of the CEDU issued 
by the European court of human rights, which can be found at the following link: 
https://www.echr.coe.int/documents/guide_art_8_eng.pdf.
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4. Conclusive remarks

In the analysis carried out above we have suggested that to build up 
a new critical legal reflection on family law we should depart from 
the idea of broadening up the structural institution of marriage 
and pave the way for a reconceptualization of family according to a 
more inclusive and flexible notion.

Such a notion already exists in the law and can be found in the 
discipline of de facto families proper of certain member states as 
well as in the conceptualization of family developed by the EC-
tHR.

Such a notion is based on the idea of the existence of a bond 
of stable moral and material support between the parties, inde-
pendently of their gender, number, sexual relationships etc.

It is interesting to note that such a notion was developed by the 
case law and arose from concrete situations of needs. With this re-
spect, it can be deemed as “functional” in the sense that in front of 
different familiar needs arising from the bottom-up, one common 
relational feature can be drawn (namely the existence of a bond of 
stable moral and material support between the parties).

If this is true, it has to be highlighted that family law systems 
grounded on marriage, namely on a conceptualization of family 
based on a specific structure, mainly respond to the political need 
of promoting a specific form of familiar arrangement over others. 
This thing, in the presence of a valuable alternative, raises the ques-
tion of the legitimacy of such an approach in the light of the main 
principles implied in European constitutionalism.
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problems.1 The problems are political due to the complication that 
involves all the States to give up their different legislative histories 
in order to create common juridical categories.
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Chioni-Chotouman, Chara (PhD candidate, National and 
Kapodistrian University of Athens)

Combating gender-based violence: Greek criminal law vis-à-
vis European trends

In 2019 Greece amended its Penal Code (PC) and Code of Crimi-
nal Procedure (CCP) after approximately 70 years. Lengthy consul-
tations and two drafts that weren’t adopted provided the chance to 
rethink the fundamentals of criminal law and criminal procedure 
and to create a modern legislative framework that encompasses the 
collective European experience. This article will focus on how the 
significant and widespread changes affected gender protection and 
how Greece responded to its obligations arising from the Europe-
an Convention on Human Rights (ECHR or “the Convention”), 
as interpreted by the case-law of the European Court of Human 
Rights (ECtHR) case-law, and the Council of Europe Convention 
on Preventing and Combating Violence against Women and Do-
mestic Violence (Istanbul Convention).

de la Cuesta de los Mozos, Maria Paz (Academic Assistant, 
European University Institute/College of Europe, Bruxelles)

The gendered origins of consumer law

Consumerism is often portrayed as having a distinct female compo-
nent. Yet, this female component remains underexplored in the lite-
rature on consumer law. The purpose of this paper is to provide an 
alternative account of the way in which the law has shaped the parti-
cipation of women in the market, by critically reassessing the status of 
women in classical private law and their participation in the making 
of consumer law. While expression of the systematic discrimination 
suffered by women in a period of social, political and economic re-
form, these rules were also key in shaping the household into a cen-
tral site of socio-economic production and consumption.

Questo E-book appartiene a ELETTRA.STRADELLA GMAIL.COM 20123011-1214-0248-2393-qprfbkaby5of



Gender Based Approaches to the Law

528

Erbaş, Rahime (Assistant Professor, Istanbul University)

Effective criminal investigations in combating domestic violen-
ce and the ECtHR: prima ratio v. ultima ratio?

The European Court of Human Rights (ECtHR) has paved a long 
and unique way throughout Europe and even beyond Europe with 
respect to the protection of victims, in particular, of victimized wo-
men in cases of domestic or partner violence – dating back to its 
beginnings in the 1980s. As such, the landmark case Opuz v. Tur-
key symbolizes this path regarding efforts relating to the protection 
of victims of domestic violence. The Opuz judgment represents a 
concrete outcome of the ECtHR’s conceptualization as positive 
(procedural) obligation of the state in terms of domestic violen-
ce cases. This study considers the ECtHR’s conceptualization as a 
core proposition for conducting effective criminal investigation of 
domestic violence.

Evȇque, Ralph (PhD candidate, University Paris Nanterre)

The legal treatment of hermaphroditism in Ancient Rome. 
From persecution to integration

We will discuss the legal treatment of persons with mixed sexual 
characteristics. Before doing so, however, let us provide some ne-
cessary terminological and methodological clarifications. Persons 
with congenital genital, gonadal or chromosomal sexual characte-
ristics that do not correspond to the usual definitions of male or 
female bodies have been designated in different ways in Western 
history. Julien Picquard lists no less than ten different terms used 
today in his book Ni Homme, Ni Femme. Investigation of inter-
sexuation: hermaphrodite, pseudo-hermaphrodite, intersex, inter-
sexed, intersexed, intersexual, intergender, androgynous, third sex, 
person presenting a sexual or genital ambiguity, individual presen-
ting a sexual development disorder (SDD).
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Giorgini Pignatiello, Giacomo (PhD candidate, University of 
Siena)

Criminal sanctions, equal protection, and homobitransphobia: 
a comparison between the Spanish and the Italian legal 
systems

In recent times the overproduction of criminal sanctions has 
become a very popular topic of discussion. The massive use of 
criminal law is coherent with governments’ emerging populist 
attitude towards complex social issues. Criminalization is seen 
as the most immediate and easy tool to manage problems that, 
on the contrary, would require well-structured and expensive 
actions of prevention. Within the past thirty years, even homo-
bitransphobia has been criminalized in almost all the Member 
States of the European Union and more broadly in most Western 
Countries.

Giunchedi, Diletta (PhD candidate, University of Bologna)

Families, maternity and reproduction: a queer perspective of 
Italian law in the light of ECHR Court

The paper aims to analyse the traditional and heterosexual con-
cept of family, challenged by three main elements: sexual orien-
tation, gender identity and reproductive capacities, in the light 
of the “mute dialogue” between the ECHR and Italian Courts. It 
has been noticed that in the European legal tradition the notion 
and the understanding of marriage and parenthood have remained 
undisturbed for ages, in force of a deeply rooted interconnection 
between family, meant as natural society – as defined for exam-
ple in the Italian Constitution –, and filiation as a consequence of 
sexual intercourse between a man and woman.
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Osella, Stefano (Research Fellow, Max Planch Institute for 
Social Anthropology)

The right to gender recognition is becoming more central in hu-
man rights and public law debates. We witness a globalising de-
mand of trans people  to have gender identity recognised within 
the law. The struggle of trans people to be the masters of their own 
identity seems to be characterised by a transnational dimension, al-
though it is often vernacularised according to local circumstances 
and identities. Spanning from administrative measures and decla-
ratory statements to medicalised and judicialised procedures, a ri-
ght to determine one’s own gender categorisation in the law is now 
increasingly protected.

Pescatore, Rita (PhD candidate, University of Bergamo)

Gender mainstreaming and legislative process: the Italian 
case study

The paper investigates the interplay between gender mainstreaming 
and legislative process. In particular, the paper focuses on reasons, 
techniques and practices of gender mainstreaming within the legi-
slative process in Italy. By framing these issues, the paper addresses 
the following questions: What are the purposes of a gender approa-
ch within legislative process? Which techniques and practices inte-
grate legislative activity using a gender perspective? How does the 
gender perspective impact on the legislative activity? 

Rigotti, Carlotta (PhD candidate, Vrije Universiteit Brussel)

Prostitution laws across the European Union: to go beyond 
the existing dichotomy

Prostitution is a challenging term to define and, over time, there 
has been anything close to a shared understanding across national 
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jurisdictions. Overall, prostitution is inextricably intertwined with 
the social order and the fundamental rights of each human being; 
besides, it calls into question the division of labour in society, the 
free disposal of everyone’s own body and human sexuality. Regu-
lating prostitution therefore requires the balancing of conflicting 
interests, while likewise considering community values, like social 
justice, economy and morality. 

Roma, Marina (Academic Fellow, University “Bocconi”, 
Milan)

Scotti, Valentina Rita (Associate Professor, Koç University 
Law School, Istanbul)

The influence of the European Law on the implementation of 
gender equality in Turkey

In Turkey, the concept of gender equality is a very controversial 
one, both for its historical interpretation – which merged women’s 
emancipation in the public sphere with the consecration of their 
subjection in the private one – and for its confusion with the reli-
giously inspired concept of gender justice. Nevertheless, due to the 
participation in the Council of Europe (CoE) and to a long-lasting 
and yet open-ended process of accession to the European Union 
(EU), Turkey has had to deal with the conception of gender equa-
lity as affirmed according to the European standard of rights pro-
tection. 

Simò Soler, Elisa (Research Assistant, University of Valencia)

Litigation in gender-based violence criminal proceedings: a 
feminist approach to the Spanish case

The study of the Spanish case from an eminently legal approach 
but also considering the essential issues of criminal policy provi-Q
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des elements to evaluate the effectiveness of the political actions 
in the area of gender-based violence. In this regard, a gender per-
spective is fundamental given the concern about the situation of 
women when they access justice. The Organic Law 1/2004 of 28 
December, on Integrated Protection Measures against Gender 
Violence, was a comprehensive one but sixteen years later there 
are points related to its implementation that could be reconside-
red.

Stradella, Elettra (Associate Professor, University of Pisa – 
ELaN Coordinator)

Introduction

Vantin, Serena (Research Fellow, University of Modena and 
Reggio Emilia)

Feminist legal perspectives: equality, care, vulnerability

From a legal and philosophical perspective, the Feminist Legal Stu-
dies, considered as a “critical theory”, are leading an ongoing battle 
against the notion of “subject of rights”, which is based on the ideal 
of a disembodied individual as postulated by contractualism. “He” 
is represented as a self-centred “monster” – therefore “unmasked” 
[…] as an illusion, a “narcissist reflection”, or the most “bulletpro-
of ” of the beings. An overview of some attempts to create new re-
presentations of female subjectivity will be outlined, in spite of the 
constraints due to language and socio-symbolic constructions. This 
way will lead to reflect on categories which are still essential for the 
studies on women and the law, such as equality, care and vulnera-
bility.
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Vercellone, Antonio (Research Fellow, University of Torino)

Towards a functionalist notion of family in European Private 
Law

Although no EU body can legislate on family law, since the Euro-
pean Union does not have such a mandate, it has correctly been 
upheld that the EU has an impact on family law, in a constant in-
teraction between the legal system of the Union and the ones of 
its member states. Indeed, many of the rights at the cornerstone 
of the architecture of the Union require EU law to implement a 
notion of family, since their full enjoyment is strictly related to the 
protection of the family life of the right holder. Indeed, such a right 
would be just apparent if not extended to the right holder’s family. 
With respect to the notion of family, such disciplines have often 
been blamed to be discriminatory in their nature.

Wesołowska, Julia (PhD candidate, Jagellonian University, 
Cracow)

Reproductive rights: private or public emotions? The case of 
Polish citizens’ abortion bills

Among many factors shaping legislation, emotion was not though 
to be one of them for a long time. Traditional conceptions decide-
dly put emphasis on the reflective and cognitive aspects of lawma-
king, leaving the affective factors out of the equation. The rationale 
of the shape of legal provisions was conceptualized not in terms 
of public emotions, but public reasons – an idea traceable to John 
Rawls. Public reason is a special class of justifications used to legiti-
mize the shape of laws – it is a point in the public debate where ci-
tizens regardless of their backgrounds and beliefs are ready to come 
to agreement and recognize the authority of laws.
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Zamperini, Rachele (PhD candidate, University of Pisa)

Enforcing unenforceability: a Law & Economics analysis of 
surrogacy agreements and their enforceability

In this paper I will discuss the surrogacy market as a “parenthood 
market”, opening my argument with a brief description of its cha-
racteristics as a method to allocate a “tragic good”. An empirical 
analysis of the enforceability issues will be introduced, and some of 
the most controversial clauses, such as the “behavioural terms” and 
the “abortion clauses”, will be analysed. In particular, this analysis 
will refer to surrogacy contracts concluded in California, as it is the 
first western jurisdiction that has adopted a free market approach 
to the matter. The tension between two opposed constitutional ri-
ghts will emerge: the procreative right and the autonomy right.
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