
  

 

 

Tilburg University

Consumer protection & competition policy

Graef, Inge

Published in:
Concurrences

Publication date:
2022

Document Version
Publisher's PDF, also known as Version of record

Link to publication in Tilburg University Research Portal

Citation for published version (APA):
Graef, I. (2022). Consumer protection & competition policy: An overview of EU and national case law.
Concurrences, 2022(Special issue: Consumer protection), 1-10. [105992].
https://www.concurrences.com/en/bulletin/special-issues/consumer-protection/consumer-protection-competition-
policy-an-overview-of-eu-and-national-case-law-en

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright owners
and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these rights.

            • Users may download and print one copy of any publication from the public portal for the purpose of private study or research.
            • You may not further distribute the material or use it for any profit-making activity or commercial gain
            • You may freely distribute the URL identifying the publication in the public portal

Take down policy
If you believe that this document breaches copyright please contact us providing details, and we will remove access to the work immediately
and investigate your claim.

Download date: 06. Oct. 2022

https://research.tilburguniversity.edu/en/publications/0cd8e5aa-b3b6-4391-9666-54596118136b
https://www.concurrences.com/en/bulletin/special-issues/consumer-protection/consumer-protection-competition-policy-an-overview-of-eu-and-national-case-law-en
https://www.concurrences.com/en/bulletin/special-issues/consumer-protection/consumer-protection-competition-policy-an-overview-of-eu-and-national-case-law-en


I. Introduction

While the precise in�uence of consumer interests on the outcome of competition cases differs, the protection of
consumers and the consumer welfare are certainly relevant to the interpretation of the competition rules. The EU’s
competition provisions in the Treaty on the Functioning of the European Union (TFEU) make several references to
the notion of ‘consumers’ in the context of determining whether a competition violation has taken place. One of the
conditions to justify restrictive practices based on e(ciency grounds under Article 101(3) TFEU is that consumers
are allowed ‘a fair share of the resulting bene-t’. Article 102(b) TFEU lists ‘limiting production, markets or technical
development to the prejudice of consumers’ as a possible abuse of dominance. However, the concept and role of
consumers in the interpretation of the competition rules has stayed rather elusive.

In some competition cases, the emphasis is placed on considerations beyond the protection of consumers. For
instance, the Court of Justice made clear in T-Mobile that Article 101 TFEU ‘is designed to protect not only the
immediate interests of individual competitors or consumers but also to protect the structure of the market and
thus competition as such’. [1] In even more explicit terms, the Court of Justice argued in GlaxoSmithKline that there
is nothing in Article 101 TFEU ‘to indicate that only those agreements which deprive consumers of certain
advantages may have an anti-competitive object’. [2] However, the protection of the competitive process can also
go hand in hand with the protection of consumer interests, as for instance recognized more recently in UK
Generics where the Court of Justice stated in the context of Article 102 TFEU that the conclusion of a set of pay-
for-delay agreements can have ‘a signi-cant foreclosure effect on the market of the originator medicine
containing the active ingredient at issue, depriving the consumer of the bene-ts of entry into that market of
potential competitors manufacturing their own medicine’. [3] In a similar vein, the Court of Justice made clear in
cases like TeliaSonera that Article 102 TFEU must be interpreted as ‘referring not only to practices which may
cause damage to consumers directly […] but also to those which are detrimental to them through their impact on
competition’. [4]
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Against this background, the contribution explores how the role of consumer protection evolved in selected areas
of EU and national competition law in the past years from two perspectives: (1) consumers as the object of
protection in competition cases and (2) consumers as the benchmark for assessing anticompetitive effects.
While the -rst issue concerns the position of consumers as bene-ciaries of the competition rules, the second
issue refers to the range of consumers that is considered for establishing whether anticompetitive effects and
thus a competition violation exists.

II. Consumers as the object of protection in competition cases

To illustrate recent developments relating to the position of consumers as the object of protection in competition
law, several areas are worth exploring. In July 2021, the European Commission -ned car manufacturers for
restricting competition in emission cleaning by colluding on the extent of technical development. [5] The novelty of
the decision is that the car manufacturers did not collude by -xing prices, dividing the market or limiting output, but
by agreeing not to exploit the technical development of an emission cleaning technology to its full potential. In its
decision, the Commission relied, among others, on the T-Mobile judgment to state that it is not possible to
conclude on the basis of the wording of Article 101(1) TFEU ‘that only concerted practices which have a direct
effect on the prices paid by end users are prohibited’. [6] The T-Mobile case concerned a concerted practice
between Dutch telecom operators to reduce the remuneration paid to dealers for concluding postpaid subscription
agreements. As such, the concerted practice did not relate to prices charged to consumers. In this context, the
Court of Justice clari-ed that there does not need to be a direct link between a concerted practice and consumer
prices in order to -nd that a concerted practice has an anti-competitive object. [7] Agreements or concerted
practices limiting technical development are explicitly prohibited by Article 101(1)(b) TFEU, but the Commission
had not applied this provision before the Car Emissions case.

While the car manufacturers in question met the regulatory requirements relating to EU emission standards, they
had the technology at their disposal to reduce harmful emissions beyond what the law required. Despite the
technology being available, the car manufacturers colluded not to compete on cleaning better than the minimum
legal emission standards called for. At several instances in its decision, the Commission refers to how such
limiting of technical development reduces choice for customers. [8] In her press statement, Vice-President
Vestager explicitly quali-ed the technical possibility to clean better as an important parameter of competition
relevant for and to the bene-t of consumers. [9] The decision shows how competition enforcement can contribute
to achieving the EU’s Green Deal objectives by taking action against attempts to restrict competition to the
detriment of environmental innovations. As stated by Vice-President Vestager, the decision exempli-es ‘the
Commission’s determination to pursue any anti-competitive conduct in this space’. [10] In this regard, the
Commission is also revising its Horizontal Guidelines to provide more clarity about the extent to which restrictions
of competition are justi-ed when they deliver sustainability bene-ts.  [11] Following the work of the Dutch and
Greek competition authorities on the topic of sustainability,  [12] one of the relevant questions is how to assess
sustainability advantages that bene-t society as a whole in light of the requirement of Article 101(3) TFEU that the
consumers affected by the agreement should get a ‘fair share of the resulting bene-t’. This issue of the
benchmark for assessing anticompetitive effects is discussed in the next section.

Another area where recent competition cases illustrate the consideration for consumer interests is in the context
of excessive pricing in the pharmaceutical industry. In February 2021, the Commission accepted commitments
from Aspen to reduce the prices for its medicines by 73% to address concerns about excessive pricing. The
Commission applied the two-step test developed in the United Brands judgment in its commitment decision,
namely that (1) the price charged by the dominant undertaking results into excessive pro-ts and (2) the price is
unfair either in itself or when compared to competing products. With regard to the -rst step regarding the pro-t
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margin, the Commission reached the preliminary conclusion that Aspen had been earning excessive pro-ts
because its pro-tability levels were much higher than those of a number of other pharmaceutical companies with
a similar pro-le. [13] Aspen was found to have imposed very high price increases, often by several hundred
percent. [14] As to the second step regarding the unfairness of Aspen’s prices, the Commission found in its
preliminary assessment that Aspen’s prices were unfair in themselves because of the absence of legitimate
reasons for the excessive pro-ts. In particular, Aspen had not been engaged in any commercial risk-taking,
innovation or material improvement of the medicines, which were off-patent for 50 years so that the investment
was long recouped. [15]

Beyond this, the Commission also pointed at Aspen’s strategy of imposing very high price increases to exploit
health systems and patients in a situation of lack of competition considering the dependency on its medicines and
the large unavailability of substitutes in Europe. [16] In response to the resistance from national authorities against
the price increases, Aspen threatened to remove the medicines from the national lists of reimbursable medicines
or to even withdraw the medicines from normal supply in the Member States. [17] The access to medicines was
mentioned by the Commission several times in its commitment decision as a relevant consideration. [18] This
illustrates how competition law can help in ensuring affordable medicines to the bene-t of consumers in their role
as patients and to the benefit of the overall health system.

At the national level, several competition authorities have also pursued cases against excessive pricing. The Italian
competition authority had already -ned Aspen in October 2016 for excessive pricing in the form of price increases
of up to 1500%. [19] The Danish competition authority found in January 2018 that CD Pharma had abused its
dominant position by increasing the price of a drug by 2000%. [20] In July 2021, the Dutch competition authority
-ned Leadiant for charging excessive prices for a drug on which the relevant patients depend throughout their
lives. No alternatives were available until the Amsterdam University Medical Center managed to manufacture a
similar drug itself through compounding. According to the Dutch competition authority, Leadiant had a special
responsibility as a dominant undertaking to negotiate effectively and seriously. This required active engagement
on the part of Leadiant to agree on a price lower than its list price. The Dutch competition authority found that
Leadiant did not do this su(ciently and had abused its dominant position by charging and collecting an excessive
price until the compounding started. [21]

In the UK, the prices charged by P-zer and Flynn for anti-epilepsy medicines have been under investigation by the
Competition & Markets Authority (CMA). In a 2016 decision, the CMA concluded that P-zer and Flynn abused their
dominance by charging excessive prices. [22] The UK Competition Appeal Tribunal overturned this decision in 2018
on the ground that the CMA wrongly relied solely on a cost-plus approach for determining the excessiveness of the
prices and did not properly consider the situation of comparable products. [23] In its turn, the UK Court of Appeal
clari-ed in its 2020 judgment that even though a competition authority is not obliged to use multiple tests for
establishing the excessive nature of prices, alternative evidence that is provided by the parties must be
considered. [24] After reassessing the case in light of the judgments on appeal, the CMA sent P-zer and Flynn a
statement of objections in August 2021 provisionally -nding that they abused their dominant position by charging
unfairly high prices. [25]

Beyond these cases, the COVID-19 crisis has also led to increased attention among competition authorities for
practices involving excessive pricing in the healthcare sector. In a March 2020 joint statement, the European
Competition Network emphasized the importance of ensuring that essential healthcare products like hand
sanitizers and face masks remain available at competitive prices and stressed its commitment to act against
companies taking advantage of the current situation through restrictive practices or abuse of dominance. [26] Even
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though excessive pricing has so far not been an enforcement priority and can be di(cult to establish, the recent
developments in the pharmaceutical industry illustrate that competition authorities are less reluctant than before to
take up these cases.

III. Consumers as the benchmark for assessing anticompetitive effects

Beyond being part of the scope of protection, consumers also play a role in competition cases by forming the
benchmark against which anticompetitive effects are assessed. In this regard, a key question is what range of
consumers should be considered as the basis for this analysis. In the context of a system for the exchange of
credit information between -nancial institutions, the Court of Justice noted in Asnef-Equifax that a restriction of
competition can be exempted under Article 101(3) TFEU if it creates a bene-t that positively impacts the
consumers in the relevant markets overall. [27] As such, it is not required that every single consumer derives a
bene-t. This implies that subsidization among consumer groups is possible. For instance, if the higher prices
imposed on some consumers are outweighed by lower prices for other consumers, the exemption of Article 101(3)
TFEU is still applicable because the overall effect on consumers in the relevant markets is favourable. [28]

The Court of Justice further interpreted the range of consumers to be considered for the purposes of applying the
exemption of Article 101(3) TFEU in MasterCard. The case concerned a two-sided payment system bringing
together merchants and cardholders. The European Commission had alleged that the imposition of so-called
multilateral interchange fees, namely the fees a merchant’s bank must pay to a cardholder’s bank for each
payment, in the MasterCard system restricted competition. One of the issues on appeal was how to assess the
advantages �owing from the system under Article 101(3) TFEU. The Court of Justice argued that all advantages
must be considered for the purposes of applying an exemption, not only the advantages in the market in which the
restriction has been established but also the advantages in the market that includes the other group of consumers
involved in the system. [29] However, where the restrictive effects are only found in one market of a two-sided
system, the advantages �owing from the restrictive measure on a separate but connected market cannot
compensate for the anticompetitive effects in the absence of any advantages in the market in which the restrictive
effects occur. The Court made clear that this is particularly the case where the consumers in those markets are
not substantially the same. [30] Because no advantages had been identi-ed in the market of merchants, the
anticompetitive effects that the multilateral exchange fees caused for merchants could not be offset by the
advantages for cardholders in the connected market. [31] As a result, subsidization across the two consumer
groups of a two-sided system is possible only when at least some bene-ts can also be identi-ed in the market
where the anticompetitive effects occur.

Yet another issue relating to the range of consumers being considered for assessing anticompetitive effects has
come up in the competition policy discussions on sustainability, namely whether bene-ts to society overall should
be taken into account in the context of Article 101(3) TFEU. In a speech, Vice-President Vestager con-rmed that
sustainability bene-ts helping society as a whole are welcome. However, she also signaled that the burden of
such societal bene-ts is borne by a limited group of consumers, namely those who buy products whose price has
increased due to agreements made for instance for cutting those products’ carbon emissions. In her view, such
agreements should not go against a fundamental principle behind the competition rules according to which
restrictions of competition for a particular product can only be justi-ed if the affected consumers of that product
are not worse off on balance. For this reason, Vice-President Vestager argued that sustainability agreements
‘should only be legal if the consumers of the product get a fair share of the bene-ts they produce – a share that
outweighs the extra price that they pay’. [32]
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The Dutch competition authority has taken less a strict approach in its draft sustainability guidelines by allowing
consideration of benefits for others beyond the consumers of the product in question in the case of environmental-
damage agreements that help comply with an international or national standard. The Dutch competition authority
de-nes environmental-damage agreements as agreements that reduce negative externalities and promote a more
e(cient use of natural resources. In the view of the Dutch competition authority, consumers of the affected
products do not need to be compensated in full in the case of environmental-damage agreements because they
enjoy the same bene-ts as the rest of society and their demand may in fact create the problem for which societal
solutions need to be found. [33] In its Staff Discussion Paper on Sustainability and Competition Law, the Greek
competition authority argues that the European Commission and the EU Courts have already considered so-called
out-of-market e(ciencies in certain cases  [34] but that there is also a need for some limiting principle to control
the expansion of the assessment under Article 101(3) TFEU. [35] In this regard, the Greek competition authority
expressed the view that the group of customers affected by the restriction and bene-ting from the e(ciency
gains should at least overlap and that su(cient bene-ts should be ‘passed on to the broader sociological category
of consumers so as to compensate, overall, for the negative effects of the restrictive agreement’. [36] Despite
these policy developments at the national level, economists have pointed at evidence showing that more, not less
competition stimulates sustainability efforts and at the risk that a wider interpretation of Article 101(3) TFEU can
result into ‘cartel greenwashing’ to the detriment of competition and the environment. [37] As a result, there is no
consensus on whether it is desirable to consider e(ciencies for other consumers beyond those in the relevant
market of the affected product.

While there are openings to expand the extent to which anticompetitive effects can be compensated across
groups of consumers in the context of Article 101 TFEU, a more restrictive approach seems to develop in the areas
of Article 102 TFEU and merger review. For instance, the Court of Justice already suggested in Merci that it can be
abusive for a dominant -rm to impose price increases on certain consumers to offset price reductions provided to
other consumers. [38] Price discrimination and personalized pricing may occur more often with the advance of big
data analytics, giving rise to the question whether this can be a problematic practice under Article 102 TFEU when
implemented by dominant firms. [39] In the context of the role of gender in competition policy, the OECD brought up
the issue of whether merger and abuse investigations should include an assessment of the impact of a
concentration or commercial behaviour on the female welfare, rather than on the consumer welfare as a
whole. [40] This is motivated by the fact that women often pay higher prices for similar products than men, which
is a phenomenon referred to as the ‘pink tax’. [41] One way of making such effects visible is by de-ning narrower
relevant markets in cases where consumers can be segmented into different groups. [42] This possibility is
already recognized by the European Commission in its 1997 Notice on Market De-nition, acknowledging that ‘a
narrower, distinct market’ may be de-ned when a distinct group of customers ‘could be subject to price
discrimination’. [43] As such, there is a basis for narrowing down an assessment of anticompetitive effects on a
particular group of vulnerable consumers in future competition cases.

IV. Conclusion

This overview of developments, despite being inevitably incomplete, illustrates how the role of consumer
protection remains an evolving area of attention in competition law. There is no full alignment of approaches
across the different branches of competition law and across the different -elds considered here. The impact of
consumer interests on the outcome of competition cases remains subject to the individual priorities and choices
of competition authorities and courts. The selected developments in the areas of sustainability, pharmaceuticals,
-nance and gender do point at a larger rather than a smaller role for consumers as the object of protection in
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competition law. There is, however, no agreement on the proper range of consumers to be considered when
assessing anticompetitive effects under Articles 101 and 102 TFEU. Future policy- and decision-making will
undoubtedly further delve into this issue.

Note from the Ed itors :  although  the e-Competitions  ed itors  are doing their bes t to bu ild  a           comprehens ive set of the lead ing EU and  national antitru s t cases ,  the completeness  of the database            cannot be guaranteed .  The present foreword  seeks  to provide readers  with  a view of the exis ting trends       based  primarily on cases  reported  in e-Competitions .  Readers  are welcome to bring any other relevant       cases  to the attention of the ed itors .   
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[2] Joined Cases C‑501/06 P, C-513/06 P, C-515/06 P and C‑519/06 P GlaxoSmithKline,
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