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Desert after Rawls

M. W. Jackson

I. Introduction

The association of desert with justice is ancient and honorable. Plato and
Aristotle each recommended treating like cases alike as a matter of justice.
Saint Paul said, ’Master give unto your servants that which is just and equal’
to their deserts. Much later John Locke based his theory of the social contract
on owning the fruits of one’s labor. Then Edmund Burke pined for a time
when it is an invariable law that a man’s acquisitions are in proportion to his
labours’. Karl Marx wrote that the rights of the producers are proportional
to the amount of labor they contribute. Meanwhile John Stuart Mill argued
that ’it is universally considered just that each person should obtain that
(whether good or evil) which he deserves’. Later Henry Sidwick likened
desert to the divine saying that when we speak of the world justly governed
by God, we seem to mean that, if we could know the whole of human exist-
ence, we should find that happiness is distributed among men according to
their deserts’. In the 20th century W. D. Ross advocated the apportionment
of happiness to merit and Jean Piaget found children of 12 favoring rules
rewarding skill rather than luck. Novelists invoke desert contident that read-
ers comprehend the concept.” Despite all of this, lately desert has been a
neglected subject.

Now the concept of desert has been the subject of re-newed interest thanks
to the stimulation of John Rawls’s A Theory of Justice.” Ironically, this new
lease on life arises from Rawls’s denial of the relevance of desert to justice and
not from any affirmation of the concept of desert or the recommendation of a
particular conception of desert.? The purpose of these pagesis to review some
of that recent analysis of desert inspired by Rawls along with Rawls’s theory
itself.* Following that review, some suggestions about the role of desert in a
theory of justice will be made.

For all of the commentary thatit has already received, Rawls’s theory con-
tinues to repay attention, if for no other reason than that it has set the agenda
for a good deal of contemporary moral and political thinking.® Specifically,
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regarding desert, Rawls argues that there is 'no reason for arranging .
institutions so that distributive shares are determined by moral desert’ (31 5)
Following Rawls, Amy Gutman eliminates desert from institutional distri-
butions.”

Before examining the arguments that leads Rawls and others to reject
desert it is necessary to be clear on the meaning of the concept of desert.
Compared to so many other moral concepts that seem essentially contested,
the concept of desert is straight-forward. Desert 1ooks to the past, not the
future, though it has consequences for the future.® Its focus is on achieved
rather than ascribed characteristics.® Past achievements are the focus of desert
because it is assumed that people can change their future conduct in light of
the judgements delivered on their previous actions. If this assumption is not
made, ’if ... determinism were true . .. no one would ever deserve any-
thing good or bad’."® Judgements of desert are ’limited to actions within our
power to do or not to do’ (237), as Rawls says when discussing penalties. "'
These judgements may have utility, but the reward of virtue in making
judgements of desert is good in itself, as Richard Price declared in the 18th
century. "

There are 4 parts to the following discussion. In part (II), Rawls’s argu-
ment that desert is conventional is examined. The deserving-to-deserve
interpretation of Rawls’s denial of desert is considered and found wanting.

Part (III) turns to Rawls’s deeper objection to desert which is based on aloose

determinism. Rawls’s flirtation with loose determinism, it is to be shown, is at
odds with his critique of feudal determinism much later in his book. Based on
the earlier discussion, part (IV) presents both effort and success as criteria of a
conception of desert. Part (V) draws the discussion to a conclusion, stressing
that even Rawls’s loose determinism permits some desert judgements regard-
less of his disavowals and that the ill effects of using determinism to undermine
the concept of desert is much more disadvantageous than any conception of
desert is likely to be.

I1. Desert and convention

Rawls links desert to expectations established by customs and rules.'? The
customs and rules that comprise the basic structure of society are morally
arbitrary for Rawls. They are conventional, in their justification, not natural.
Hence Rawls declares that moral worth be defined in terms of social utility
rather than Price’s goodness. Rawls says that ’the concept of moral worth is
secondary to those of right and justice’ (315), which are the rules that define
what is valued. He continues, ’for a society to organize itself with the aim of
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rewarding moral desert as a first principle would be like having the institution
of property in order to punish thieves’ (313)."

Any conception of desert will be conventional and not natural in Rawls’s
view. "It appears to be one of the fixed points of our considered judgments’,
he asserts, ’that no one deserves one’s initial starting place in society’ (104).
L. ft unqualified as it is, this statement would seem to include both physical
and social attributes situating a person in the basic structure. Rawls himself
calls attention to the *natural endowments favored by social circumstances’
(75). No one deserves to benefit from natural endowments because they
themselves are undeserved (103, cf. 15, 75, and 305).

Now some argue that the natural endowments are neither just nor un-
just."> Hence it is a moot point to ask if they are deserved. It is the use that in-
dividuals make of their natural, as well as social, endowments that may be just

ornot.'® At one point Rawls would seem to agree with this view when he says

that the endowments ’are simply natural facts’ (202). However within 2
pages he writes of the natural endowments as undeserved (104)."”

It is important to note that declaring the natural endowments to be un-
deserved acknowledges the concept, if nota conception, of desert. Judged ac-
cordingly, the natural endowments are undeserved. If they are undeserved
then benefitting from, if not the very fact of possessing, them is unjust. Asa
consequence, Rawls concludes that the natural endowments belong to the
community as a whole and not to the individuals who happen to possess
them(179). This is powerful conclusion, but even if one accepted Rawls’s ar-
gument against desert, community ownership does not follow from it. Dis-
proving thatindividuals have a just title to their natural endowments does not
suffice to prove that the community has a just title to them. 18 Afterall, it is
possible that no one has a just title to them. If they are natural facts, perhaps
they are not matters of justice at all. Moreover, even if Rawls’s conclusion
were accepted, the natural endowments cannot be directly re-distributed, as
he knows (197). If Rawls’s principles of justice were rigorously applied, indi-
viduals would be permitted to exercise their natural endowments only in
ways consistent with the difference principle. All other uses, however harm-
less or amusing, would be unjust.'® It should be noted that the difference
principle permits the reward only of success in benefitting the least advan-
taged class and not merely the effort to do so.

It seems to be Rawls’s argument that the basis upon which a person is
judged deserving must itself be deserved.*® Alan Zaitchik terms this the re-
quirement of deserving to deserve.*" It leads to infinite regress since there is
no place at which to satisfy the requirement once and for allina way thatis not
arbitrary. Every basis of desert can be challenged, carrying the argument to
deserving to deserve to deserve, and so on. This is the construction of desert
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that some writers have seen in Rawls’s theory and they hold it misconstrues
desert. To Michael Zuchert, for instance, desert simply does not presuppose
desert.>*

Arbitration of this dispute is made difficult by virtue of the fact that Rawls
makes two claims simultaneously. On the one hand, he argues that desert
should not be a part of justice, while on the other hand he argues thatit cannot
be a part ofjustice.‘)‘3 As Stuart Hampshire says, Rawls is utterly obscure on
desert.>* Admittedly the requirement of deserving to deserve is fallaciously
circular, but there is reason to doubt that this is Rawls’s argument against de-
sert.*>

Torecapitulate, differencesin natural endowments are due to external fac-
tors. These endowments determine, not merely limit, one’s actions for Rawls.
Only if this is Rawls’s argument can desert be completely excluded from jus-
tice as he would have it.>7 Accepting Rawls’s argument leads to the con-
clusion that persons of equivalent natural endowments will not, indeed
cannot, use their endowments in different ways to a degree that is morally or

) o ! ; 8 :
socially significant. Yet such different uses seem all too obvious.*® At this

point Rawls’s theory seems to lead to a conclusion that is counter-factual to
say the least.

The use made of endowments is important not only for drawing out one
implication of Rawls’s theory but also because it brings a deeper insight into
desert. Writing prior to Rawls’s book, Brian Barry argued that ’since the
amount and direction of effort is the only thing under a person’s control, it is
the only factor which can ... be praised and blamed, rewarded and
punished’.*® Hence the effort one makes to use the natural endowments
would be the point at which desert could be judged according to Barry. It will
be maintained later in these pages that effort is one crucial dimension of a suit-
able conception of desert. As we shall see Rawls entertains and rejects effort as
a criterion of desert.

Of course effort alone cannot be the whole of desert. If it were absurd con-
clusions would follow. For example, it would require that a man be paid more
or praised more for doing a job simply because it is more effort for him to doit
than for a woman to do it.

II1. Determinism and autonomy
Rawls’s references to the external causation of desert hints at his major theor-
etical argument against desert as a criterion of justice. That argument is that
deserving qualities, not excluding effort, are involuntarily determined from

without. Whereas the natural endowments are determined by nature, effort
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is determined by social environment on Rawls’s showing. Where two people
with the same natural endowments make different kinds and degrees of effort
it would follow that their differences result from an effort-making ability
implanted in them and not from volitional choices for which they could be
held responsible. The assumption of a hidden effort-making ability results
from the silent presumption that no one is capable of making any more effort
than one doesin fact make. If so, then the effort-making ability is measured by
effort-expended, but the equation of effort-making ability with actual
effort-expended has no justification.

Rawls is explicit on this point. He does not recognize a distinction between
the effort-making ability and effort-expended. He writes that a person’s
character *depends in large part upon fortunate family and social circum-
stances for which he can claim no credit’ (104, emphasis added, cf. 7):39The
natural endowments together with ’one’s initial place in society’ are un-
deserved according to Rawls (104). Character, he argues, is largely deter-
mined by external environment. It would follow that no one is responsible
for one’s own character. The unstated implication in Rawls’s text s that char-
acter determines effort. In his emphasis on external causation Rawls approxi-
mates determinism in that he frees the individual from responsibility for the
quality (effort-making ability in one’s character) that produces the deserving
deed (effort-expended). To repeat, the individual is not responsible because
character is a function of social and natural forces.

Atalater pointin A Theory of Justiceaddresses Rawls effort more explicitly
in a passage that must be quoted in full:

The distributive shares that result do not correlate with moral worth, since the
initial endowments of natural assets and the contingencies of their growth and
nurture in early life are arbitrary from a moral point of view. The precept which
seems intuitively to come closest to rewarding moral desert is that of distribution
according to effort, or perhaps, conscientious effort. Once again, however, it
seems clear that the effort a person is willing to make is influenced by his natural
abilities and skillsand the alternatives open to him. The better endowed are more
likely, other things being equal, to strive conscientiously, and there seems to be
no way to discount for their greater good fortune (311 — 312, emphasis added).

Seeing someone making more effortindicates to Rawls then that this person s
better endowed. Itis hard not to agree with George Sher that thereisa differ-
ence between having and using an endowment.*' In sum, Rawls position
seems to be this: Effort is a function of character which is determined by
natural endowments and social circumstance. Let it be noted that there is not
a word anywhere in his book on that part of character that is not externally
determined and for which the individual would be responsible on his own
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grounds. Nor has this subject been taken up in any of his subsequent writings.
Instead Rawls is content to insist that ’the more advantaged representative
man cannot say he deserves . .. to acquire benefits. There is no basis for
making this claim’ (104, emphasis added).

Mark Twain once wrote that *what a person deserves . . . should depend
not on what he has accomplished nor on how much effort he has put into it
but on what he would have accomplished if he had been given the chance’.3*
Rawls would certainly agree, and add, ’if he had been given the natural
endowments’.

When Rawls speaks of the determinants of character in the first instance his
statement is qualified with the terms ’influence’ and ’in large part’. However
by the time he reaches his conclusion of rejecting desert these qualifications
have disappeared. He claims that persons in the original position, let it be
recalled, would have noreason to choose desert as a principle of justice (311),
apparently because of his analysis of external causation. 33 That he is silent on
the parts of character not influenced in whole by externalities reveals the
direction, if not the nature, of his argument.

From this portion of the discussion it can be concluded that Rawls does
offer an argument against desert and that argument is determinism. Noting
his qualified argument, we might call it loose determinism. Rawls’s denial of
desert does not rest solely on a misconstrual of desert as deserving to
deserve.3* At the same time it must be clear thatloose determinism is not suffi-
cient to exclude desert completely as a distributive criterion, but this is
Rawls’s conclusion nonetheless.

Rawls, it might be worth reporting, is not the first writer to juxtapose
desert and determinism. L. T. Hobhouse held that individual effort and suc-
cess played only a small part in determining outcomes compared to the roles
of social and natural fortune.35 But Hobhouse, unlike Rawls, acknowledged
that small role. A better parallel to Rawlsis Sidgwick who leaves no room for
personal responsibility:*°

The only tenable Determinist interpretation of Desert is, in my opinion, the
Utilitarian: according to which, when a man s said to deserve reward for any
service to society, the meaning s that itis expediant to reward him, in order that
he and others may be induced to render similar services by the expectation of
similar rewards.3”

A loose determinism that renders people irresponsible for their own efforts
and character is a determinism that renders moral evaluation otiose, as Robert
Nozick among others, has noted.3® If people are not responsible for their
character and efforts to some degree there is no point in evaluating themssince
neither they nor anyone else can respond to that evaluation by making a
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change in themselves. This determinism makes the bedrock of morality in
character and action (effort) into ascribed rather than achieved characteris-
tics. It is surely true that if they are ascribed characteristics then they cannot
be judged deserving or in any other moral way. Of course, ascribed charac-
teristics may be judged aesthetically, asappearanceis. If determinism of akind
is implied in his theory, then Rawls’s drive for an unqualified moral equality
leads not to a strictly egalitarian society but one that is literally amoral. Pre-
serving individual responsiblity for character and effort to some degree, it
seems to me, would be one good reason for persons in the original position to

incorporate a conception of desert into a theory of justice.

Nor does Rawls seem altogether content with his embrace of loose deter-
minism. Elsewhere in A Theory of Justicehe denies determinism. In his few re-
marks on caste and aristocratic societies (102), and feudal society (547) he
argues that autonomy is true and determinism is not.39 Though such feudal
societies may produce a pleasing sense of self-respect, Rawls argues that they
are not just because in these societies people are conceived as determined
independently of human control’ (547). In these societies, he says, *the basic
structure is said to be already determined, and not something for human
beings to affect’ (547). Instead people are conceived of as determined by this
eternal basic structure. If the determinism Rawls advocates against desert is
loose determinism, let us call this determinism that he denies feudal deter-
minism.

Feudal determinism presents a false picture of the world according to
Rawls. Barlier with loose determinism the impression is left, especially by his
silence on the undetermined part of character and effort, that social circum-
stances and natural endowments conspire to shape citizens and not vice-a-
versa. Now against feudal determinism he argues that social institutions
change over time, more to the point that they are changed by the will power
of individuals (547). More generally personal autonomy sits at the center of
Rawls’s theory of justice. At the very least there is an unresolved tension in
this theory between the claims of loose and feudal determinism as descriptions

of the human condition.*°

IV. Effort and success

Since the appearance of A Theory of Justicemany other writers have examined
effort as a criterion of desert. Michael Slote goes so far as to make the distinc-
tion between effort and success analogous to that between capitalism and
socialism.*! Imagining two people assisting in the search for dropped eye
wear Slote argues that they both deserve one’s gratitude and not only the one
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who finds it. Hence effort, not success, is the criterion of justice or desert.
Unfortunately on closer inspection this example lends itself to many other
interpretations than the one with which Slote is satisfied.

The first thing that needs to be said is that it is gratuitous for anyone to help
in the search for a contact lens. Ergo gratitude is due to both searchers out of
sheer politeness, having nothing to do with desert still less justice.

Second, the searchis a zero-sum game. There is only one lens to find. Once
found there is no way for the other searcher to contribute. Social life s seldom
so limited. In fact, in Slote’s example the unsuccessful searcher might have
contributed in other ways, say by being the first to volunteer for the search
and so by example to have induced the second and subsequently successful
searcher to join in the hunt, or by setting a positive and cheerful tone to the
proceedings. In contributing in these ways the unsuccessful searcher would
have been successful in other ways.

Third, Slote implies that the finder of the lens was only successful by luck.
But if the finder, though not a lens wearer, had taken a training course in
spotting lost lenses might we not think this searcher especially deserving of
our thanks, even if unsuccessful on the occasion. Luck is often the product of
hard work.

For these three reasons, Slote’s argument for rewarding effort and dis-
counting success is not adequate. Taking the issue from the other way
around, there is no reason to say that only success need be rewarded even in
the capitalist society of Slote’s imagination. If success is a function of effort,
then effort must be encouraged so that success occurs.** Ideally, as David
Miller writes, desert judgements would only reward those efforts that would
not have occurred but for the incentive of the reward.*3 Nor is there any
reason to suppose that the rewards of desert need only be material. ** Esteem
and praise, these are the moral rewards for the moral qualities underlying
desert. The only advocate of desert as a criterion of justice who is satisfied
with a laissez faire market for morality was Herbert Spencer.** Rawls himself
is preoccupied with the material in his stipulation of the primary goods, of the
rewards permitted by the difference principle, and in identifying the least ad-
vantaged class.*® Moral rewards do not play a part in his theory.

If the conception of desert were to be grounded exclusively in effort as
Slote recommends the scope for controversy would be endless.*” Worse still,
the controversies would be methodological and not moral in nature. For
instance, one worker may expend twice the effort of another and yet be
capable of four times more effort than that actually expended. Is desert to be
judged on effort-expended simplicitor, as Rachelssays. 8 If 0, is that effort to
be measured relative to the effort of other workers or to the individual’s
capacity, as George Schedler asks.*” Obviously, effort-expended if the easiest
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to measure, but insofar as effort is subjective — a task that s easy for one per-
son may be difficult to another with no apparent reason — measurement will
always be problematic. One writer, atleast, having identified these methodo-
logical problems with desert, uses them as the grounds for rejecting it. 2°
Hence the undetermined part of character and effort that Rawls allows does
not offer scope for desert judgements because of the subjective nature of
effort and the problems in measuring effort. This same writer, let the record
show, advocates the use of the concepts of self-respect and need as the criteria
of justice. These two concepts, one might be forgiven for thinking, are no less
subjective or fraught with measurement problems than effort, character, and
desert. No important criterion of justice is likely to be simple and self-inter-
preting.

As Aristotle teaches the precision of a theory should be dictated by the
nature of the subject, and not by some textbook model of theory construc-
tion. Moral reality is complex, vague, and incomplete and so our understand-
ing of it must be complex, vague, and incomplete. The aim is to be no more
complex, vague, and incomplete than necessary. Complexity, vagueness,
and incompleteness per seare not grounds for rejecting a conception of desert
still less the concept of desert.

At the risk of laboring the point, compare the prevalence of the models of
econometrics in A Theory of Justice with the reality, say, of even light fiction.
In the memoirs of that famous and fictitious detective Jules Maigret it is re-
counted that one of his first assignments was to arrest a pickpocketata carniv-
al. While Maigret watches and waits it rains steadily. He is conscious of his
wet feet and a growing congestion in his head, ever aware that the culprit is
not such a bad fellow trying to eke out an unhappy living. What indeed is
justice in this case?

Whatever the principles of justice, there will be rainy days when someone
will have to actin a reality thatis complex, vague, and incomplete. A concep-
tion of desert that takes account of effort and character allows for fine grained
responses to thatreality. A theory of justice that denies desert any place, espe-
cially on the grounds of loose determinism, sacrifices all such subtlety.

V. Conclusion

The purpose of this discussion has been to show that desert has been com-
pletely disallowed as a criterion of justice by many contemporary theorists,
most particularly by Rawls. Reviewing the arguments sustaining that denial
reveals that they are inadequate. They certainly suffice to show that desert
cannot be taken as the only criterion of justice. However to commend desert
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as a criterion of justice does not require one to deny all other criteria of jus-

tice.>" Indeed because any adequate conception of desert must be complex it

would not be impossible to reconcile desert with other criteria, as Locke tried
to combine it with need. If fitting a criterion of desert into a theory of justice
presumes a full theory of the good, as Gutman hasit, thatis not a reason to dis-
miss desert, but rather a reason to develop a full theory of the good.5*

The concept of desert rests on nothing more than the limited autonomy of
persons. To the degree that we are autonomous, we may respond to judge-
ments made on our actions. Naturally the particular qualities to be rewarded
under a conception of desert arise from and also change through the history,
geography, and culture of a society. Being thus rooted in reality makes any
conception of desert arbitrary from what Rawls calls the moral point of view.
Nevertheless it is reality. One of Gutman’s objections to any conception of
desert is that it would encourage people to do socially approved actions.?3
Now if those actions are worthy of approval then it would be right for them
to be promoted. If one disapproves of the conception of desert in one’s society
surely the thing to do is to mount a moral argument against it rather than try-
ing to outflank it with a theoretical argument against the concept of desert, as
Gutman does.

There is no theoretical or moral reason for denying that a conception of
desert has social utility, as Gutman seems to think. "What is wrong is to forget
that” judgements of desert ’really are expressions of our moral attitudes and
not merely devices we calculatingly employ for regulative purpose’ in the
words of P. F. Strawson.** Anticipating some of the disquiet that Rawls and
others feel about the conventional character of desert, Jean-Jacques Rousseau
admitted that any conception of desert is a social product, but that once it
arises it can reflect genuine, existing communities of interest.>>

Even if one insists on excluding desert from justice, locse determinism is
not the appropriate means to do so for it excludes individual responsibility,
t0o. 5% If effort cannot be praised or blamed, then there seems to be nothing
left to be praised or blamed, recalling a remark quoted earlier from Barry. To
the extent that desert among other criteria of justice is distinctive in its empha-
sis on individual responsibility it has a particular contribution to make to a
theory of justice.

Desert may be one criterion of justice among others. Desert itself must be
complex in combining judgements of character, effort, and success. 57 It must
also deal with material and moral rewards. All of this may sound impossibly
difficult butitis worth remembering that people do it all of the time. A writer
may contend that "the differential worth of persons must remain unknown to
the secular state’, but it will not remain unknown to one’s fellows whatever
theorists think.’®
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