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Introduction 
Legal personhood is a foundational concept of Western legal thought, yet one which has often been 

ignored in theorizing. It has recently become a topical notion, given the increasing scholarly, political 

and wider interest in whether, for instance, nonhuman animals, natural objects, and artificial 

intelligences should be endowed with legal personhood. Legal personhood is most often explained in 

terms of the Orthodox View, which equates legal personhood with the holding of legal rights and/or 

duties. However, some scholars have (implicitly or explicitly) departed from this Orthodox View of 

legal personhood. 

This entry will first introduce the central doctrines and terminology surrounding legal personhood; 

then go through the history of the notion; give an overview of certain contested issues; and conclude. 

Doctrine and terminology 
Western legal systems share certain central doctrinal features regarding legal personhood. First, legal 

persons are normally divided into natural persons (human beings) and artificial persons 

(corporations, including business corporations as well as other types of corporations, such as 

organizations and foundations). Only children born alive count as natural persons. However, foetuses 

usually benefit from the nasciturus rule, according to which an unborn child can for instance inherit 

the property of her father who passes away before she is born – if she is later born alive. Furthermore, 

certain jurisdictions have extended some other aspects of legal personhood to unborn children as well, 

such as counting as victims of crimes. As a matter of contemporary law, depriving any born human 

being of legal personhood would be an infringement of human rights law. However, humanity has 

not always been a sufficient condition for full legal personhood; women, slaves, outlaws, life 



prisoners, as well as monks and nuns have in certain jurisdictions been excluded from some or all of 

the rights and duties associated with legal personhood. 

In civil-law jurisdictions, it is a commonplace to employ “legal person” and “subject of law/right(s)” 

(Rechtssubjekt, sujeto de derecho(s), sujet de droit) synonymously. Anglophone, common-law 

jurisdictions typically do not speak of “subjects” in this context, though the mixed jurisdiction of 

South Africa is an exception. However, some scholars with civil-law backgrounds have recently 

suggested that “person” and “subject” could be distinguished. For instance, Tomasz Pietrzykowski 

has argued that animals could be declared as “non-personal subjects of law” (Pietrzykowski 2017). 

As can be seen from Table 1, the terminology surrounding legal personhood is easily misleading. For 

instance, in many languages, “legal person” can refer either to artificial persons merely or to both 

artificial and natural persons. The phrase “legal capacity” more often that not refers to the status that 

children are endowed with when they are born, but occasionally – such as in disability law – also to 

its counterpart, “legal competence”, i.e. the competence to exercise one’s rights and duties. 

Furthermore, many of the terms and phrases, such as “legal capacity” (explained as the capacity to 

acquire rights and duties), originate from private-law theory, and it is far from clear that they are 

suitable for describing legal personhood as a general concept, covering all areas of law. For these 

reasons, it is clearer to employ the phrases “passive legal personhood” and “active legal personhood” 

(see MacCormick 2007). 

  



 
English German French Spanish Swedish Finnish 

1. Born 

human 

being 

natural 

person, 

person 

natürliche Person, 

physische Person 

personne 

physique 

persona 

física, 

persona 

natural 

fysisk person luonnollinen 

henkilö 

2. 

Corporation

s 

artificial 

person, 

juridical 

person, 

juristic 

person, 

legal 

person 

juristische Person personne 

morale 

persona 

jurídica, 

persona 

moral 

juridisk person oikeushenkilö, 

juridinen 

henkilö 

3. Both 1 & 2  legal 

person, 

person, (in 

South 

Africa: 

subject of 

law) 

Rechtssubjekt, 

Rechtsperson, 

juristische Person, 

Person  

sujet de 

droit 

sujeto de 

derecho(s)

, persona 

rättssubjekt, 

rättsperson, 

person 

oikeussubjekti, 

henkilö, 

(oikeusitselö) 

4. Passive 

legal 

personhood 

(acquired by 

a newborn 

child) 

legal 

capacity, 

(legal) 

personhood

, (legal) 

personality 

Rechtsfähigkeit; 

Rechtspersönligkei

t 

capacité 

juridique, 

capacité de 

jouissance, 

personnalit

é juridique 

capacidad 

jurídica, 

capacidad 

de goce  

rättskapacitet, 

rättspersonlighe

t 

oikeuskelpoisuu

s, 

oikeussubjektius

, henkilöys 

5. Active 

legal 

personhood 

(possessed by 

e.g. adults of 

sound) 

Legal 

competence

, legal 

personhood 

(but e.g. in 

disability 

law also: 

legal 

capacity) 

Handlungsfähigkei

t, 

Geschäftsfähigkeit 

 

capacité 

d’exercice 

capacidad 

de obrar, 

capacidad 

de 

ejercicio 

rättshandlings-

förmåga 

oikeustoimi-

kelpoisuus, 

oikeudellinen 

kelpoisuus 

Table 1. Legal personhood terminology. 



Brief history 
The roots of the Western understanding of legal personhood can be found in Roman law and legal 

scholarship. For instance, the Institutiones of Gaius (1904) is often mentioned as the origin of the 

person/thing/action trifurcation whose significance for modern legal taxonomies can easily be 

discerned. However, Gaius’ purpose with the trifurcation was likely quite different from the 

taxonomies that he subsequently inspired. He did not present an “inventory of the universe”, nor did 

he claim that everything would be either a person, or a thing, or an action. For instance, slavery is 

often understood as the treatment of human beings as things rather than persons – but Gaius deals 

with slaves extensively also under the law of persons. This reflects the fact that persona originally 

meant “status, role”, and an individual could have numerous personae, rather than referring to the 

kind of “unity” as personhood is most often understood today (see e.g. Brożek 2017). The origins of 

the notion of corporation (universitas) can also be found in Roman law, which treated universitates 

as legally distinct from individuals. However, the Romans did not use the term persona to refer to 

corporations (Duff 1938). 

The Middle Ages saw the introduction of the notion of fictional person (persona ficta) in the canon 

law by Pope Innocent IV (Padovani et al. 2005). This was significant in that the term persona was 

used to refer to corporations. However, corporations were regardless – because of their fictitious 

nature – deemed to be not excommunicable. 

The modern notion of legal persons as right-holders started to develop in the works of Renaissance 

humanists Hugo Donellus (Hugues Doneau, 1527–1591) and Hermann Vultejus (1555–1634). 

Vultejus defined a persona is a homo habens caput civile – a human being with civil standing – and 

claimed that slaves were not personae (Hattenhauer 2011). Donellus and Vultejus would be followed 

by natural lawyers such as Hugo Grotius (1583–1645) and Samuel Pufendorf (1632–1694). Grotius 

wrote in his Jurisprudence of Holland that “law exists between persons, to whom the right belongs, 

and between things, over which the right extends” (Grotius 1926). Gottfried Leibniz (1646–1716) 

and Christian Wolff (1679–1754) would proceed to define persons as “subjects of rights and duties” 

(Leibniz 1990; Artosi et al. 2013; Hattenhauer 2011). Finally, members of the German Historical 

School – such as the prominent Friedrich Carl von Savigny (1779–1861) – explained legal 

personhood in terms of legal capacity (Rechtsfähigkeit), the capacity for rights and obligations. The 

German legal scholarship of the time was very influential. For instance, John Austin (1759 – 1859) – 

having studied in Bonn, Germany – imported these ideas to his native England and discussed them 

in his Lectures on Jurisprudence (Austin 1885). 



Contested issues 
A number of issues regarding legal personhood are highly contested. Topics addressed in this section 

include the relationship between legal personhood and “real” personhood and the definition of legal 

personhood.  Issues that cannot be addressed here include the question whether legal personhood is a 

necessary feature of law or rather a contingent feature of Western law; whether persons and things 

exhaust the “legal space” – i.e. whether everything needs to be either a person or a thing – and the 

nature of corporations. 

Realism and Legalism 

Naffine (2009) distinguishes Realists and Legalists. According to Realists, the status of legal 

personhood ought to track personhood: persons should be recognized as legal persons, and 

nonpersons should not (see e.g. Finnis 2011). Legalists, on the other hand, detach legal personhood 

from personhood, treating the former as a technical legal concept: one’s “legal nature [...] should not 

be confused with one’s nature beyond the confines of law” (Naffine 2009). When debating the legal 

personhood of e.g. corporations or animals, the question whether such entities and creatures “really” 

are persons is much more pertinent for a Realist than for a Legalist. One can also detect certain 

connections between Realism and natural law theory on one hand, and Legalism and legal positivism 

on the other. 

Definition of legal personhood 

Yet another point of debate is the definition of legal personhood. Proponents of the Orthodox View 

associate legal personhood with rights and/or duties. The exact details vary somewhat. Most define 

“a legal person” as 

(1) an entity that holds legal rights and/or duties 

or 

(2) an entity that can  

a. hold legal rights and/or duties, or 

b. be a party to legal relations, 

or 

(3) (a bundle of) rights and/or duties. 

Accounts falling under (1) and (2) are relatively similar, though they differ somewhat in the order of 

priority. For (1), rights and duties have priority over legal personhood: if one has rights or duties, one 



is a legal person (e.g. Gray 1997; Bilchitz 2009). Under (2), on the other hand, legal personhood has 

priority: one can hold rights and/or duties only if one is first determined a legal person (e.g.Wise 

2010). The definition of legal personhood as the capacity for legal relations is normally understood 

as synonymous, or nearly synonymous, with the capacity for rights/duties (see e.g. (Lehmann 2007), 

even if this equivalence may be contested. 

A further complication with regard to (1) and (2) is whether a legal person must (be able to) hold 

legal rights or duties (Bilchitz 2009); rights and duties (Lehmann 2007); rights merely (see Austin 

1885); or duties merely (Machen 1911). 

View (3), represented most prominently by Hans Kelsen, situates the legal person purely in the 

normative realm. According to Kelsen (2006), man (Mensch) is a flesh-and-blood entity in the realm 

of “is”, whereas person (Person) is the bundle of rights and duties situated in the realm of “ought”. 

Some authors reject the Orthodox View. For instance, Beaudry (2016) takes personhood rights to be 

a particular, non-exhaustive category of rights. Pietrzykowski (2016) argues that persons and non-

personal subjects of law hold different rights. Kurki (2019) claims that legal personhood is a bundle 

property and that one can hold legal rights without being a legal person. 

Conclusion 
The traditional doctrines and theories of legal personhood are in flux. In Argentina, a judge granted 

in 2016 habeas corpus to the chimpanzee Cecelia, thus recognizing her as a “non-human subject of 

law” (sujeto de derecho no humano). In New Zealand, the Whanganui River has been declared a legal 

person; similar developments have taken place elsewhere. The question of whether AIs could or 

should be legal persons is also constantly becoming more topical. 

Scholars have suggested that the taxonomy that currently only includes natural persons and artificial 

persons should be amplified to include e.g. “animal persons” (tierliche Personen, Stucki 2016) or 

“nonhuman natural persons” (personnes physique non-humaines, Regad 2019). Somewhat similarly, 

the Legal Affairs Committee of the European Parliament has discussed whether “electronic 

personality” ought to be granted to the “most sophisticated autonomous robots” (2015).  

Cross-references 
Persons and personhood; rights; legal positivism; natural law 
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Expte. Nro. P- 72.254/ 15 ‘Presentación efectuada por a.f.a.d.a respecto del chimpancé “Cecilia”— 

sujeto no humano’. 

European Parliament, Committee on Legal Affairs. Report with recommendations to the Commission 

on Civil Law Rules on Robotics (2015/ 2103(INL)). 


