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Abstract: This article outlines recent events concerning the conservation and management trajectory
of a highly migratory shark species, the shortfin mako (Isurus oxyrinchus), in the North Atlantic,
where it has been routinely captured recreationally and as part of commercial fishing operations
alongside other species. Noting recent warnings concerning the high mortality of the species in
this ocean region, and the threat of imminent population collapse, this article sets out a number of
applicable law of the sea provisions, and carries out an evaluation of relevant measures for target
and incidental capture species, discussing their applicability to the mako fishery. It also presents an
analysis of regional and global governance actions taken to date by the international community and
by individual actors, noting a number of shortfalls, and outlining potential responses.
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1. Introduction

Large pelagic megafauna has been targeted by a variety of commercial fishing fleets
since the 1950s, with migratory pelagic sharks forming a significant part of both primary
and incidental captures. Industrial longline fisheries in the Atlantic Ocean account for
approximately 25% of global shark catches (Barreto et al. 2016). Large migratory sharks such
as shortfin mako (Isurus oxyrinchus) are caught in particular by industrial pelagic longline
vessels of different nationalities, both in the high seas and in the Exclusive Economic
Zones (EEZs) of coastal States. Most North Atlantic shortfin mako captures are landed
by the European Union (EU) fleet, with Spanish vessels recording the most landings,
followed by vessels from Portugal (ICCAT 2018). Around 9% of North Atlantic captures
are attributed to vessels flagged to the United States (US) (ICCAT 2018; NOAA 2019). The
North Atlantic shortfin mako is considered an incidental capture, or ‘bycatch’, carried out
by vessels that are primarily targeting other commercial species. Although historically
the primary targets of the longline fleets have been swordfish (Xiphias gladius) and tuna
(Thunnus), shortfin mako is a common incidental capture. Being highly prized, it is regularly
retained upon capture (Fernandez-Costa et al. 2017; Coelho et al. 2017). In recent years,
a decline in swordfish catches has been compensated by the adoption by some fleets of
operational adaptations to opportunistically target pelagic sharks,' for which there have
been favourable market conditions ICCAT (2018).

The shortfin mako is a slow-growing species, and populations are particularly impacted
by the fact that juvenile sharks are subject to high mortality and low post-release survival
rates in fishing operations, thwarting recovery rates in fished populations (Byrne et al. 2017).
Recent studies show that shortfin mako mortality in the North Atlantic ocean is likely to be
high: the spatial distribution of this species shows a significant overlap with the longline
fishing grounds, which increases its vulnerability (Queiroz et al. 2019). Moreover, tracking
data from fisheries-independent studies ‘raises questions about the true rate of fisheries
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For swordfish capture trends, see http:/ /firms.fao.org/firms/resource/10023/en (accessed on 29 January 2021).

Laws 2021, 10, 52. https:/ /doi.org/10.3390 /1laws10030052

https://www.mdpi.com/journal /laws


https://www.mdpi.com/journal/laws
https://www.mdpi.com
https://orcid.org/0000-0003-0924-1954
https://doi.org/10.3390/laws10030052
https://doi.org/10.3390/laws10030052
https://doi.org/10.3390/laws10030052
https://creativecommons.org/
https://creativecommons.org/licenses/by/4.0/
https://creativecommons.org/licenses/by/4.0/
http://firms.fao.org/firms/resource/10023/en
https://doi.org/10.3390/laws10030052
https://www.mdpi.com/journal/laws
https://www.mdpi.com/article/10.3390/laws10030052?type=check_update&version=1

Laws 2021, 10, 52

20f12

mortality experienced by shortfin mako sharks, calling for a cautionary interpretation of
past stock assessments used to determine management policy for this highly migratory
species of conservation concern’ (Vaudo et al. 2017).

The shortfin mako is amongst a number of migratory sharks that have recently been
afforded international protection (CITES 2019). In 2019, the conference of the parties of
the Convention on International Trade of Endangered Species (CITES) received a proposal
to afford protection to this shark species. Proposals presented by Senegal and Canada
referred to indications that the high mortality rate experienced by young and subadult
mako sharks in the North Atlantic longline fisheries implied that, as older sharks die, their
numbers cannot be replaced with younger specimens. According to the supplementary
information presented to the CITES conference of the parties, the projections of population
trends indicate that ‘shortfin mako stocks are in danger of population collapse” (CITES 2019;
Shark League 2019), and in respect of the North Atlantic population specifically it was in-
dicated that ‘CITES action in 2019 may be too late for the North Atlantic shortfin mako, but
will be in time to prevent the commercial extinction of stocks in other oceans’ (CITES 2019).
Despite the gravity of these words, the proposal was met with resistance from the representa-
tives of some CITES State parties, reflecting friction amongst delegates on the purpose of CITES,
and its functional interactions with other international legal frameworks (Sellheim 2020). Such
friction refers in particular to potential overlaps and tensions regarding existing cooperative
arrangements established for the management of marine fisheries under the framework of
the United Nations Convention on the Law of the Sea (UNCLOS).> Concerns were raised re-
garding the appropriateness of the protections that had been afforded to the shortfin mako
in the context of the regional decision-making fora usually known as regional fisheries
management organisations (RFMOs) (CITES 2019). Amongst REMOs, the International
Commission for the Conservation of Atlantic Tunas (ICCAT), is the organisation entrusted
with guiding the conservation and management of Atlantic tuna and tuna-like species such
as swordfish. It also makes conservation recommendations in respect of Atlantic pelagic
sharks, including shortfin mako.’

Against this backdrop, this article seeks to attain two interconnected objectives. Firstly,
it seeks to examine the international legal protections established in UNCLOS and in its 1995
implementing treaty, the Fish Stocks Agreement (UNFSA),* in respect of the conservation
and management of the North Atlantic shortfin mako, and related cooperation obligations.
Secondly, this article also seeks to evaluate the actions taken by the EU and the US in the
context of subsequent ICCAT meeting of the contracting parties,” in light of the obligations
established in UNCLOS, and UNFSA. The actions under evaluation are presented in the
context of the recommendations adopted by CITES, in view of the scientific information
presented to both CITES and ICCAT, and by reference to specific provisions contained
in international treaty and customary law. The focus on the US and the EU is justified
not only due to the potential impact on the species derived from the positions adopted
by the EU and the US during ICCAT proceedings in 2019, but also due to the vessels
governed by the US and the EU being responsible for a significant proportion of captures
in the North Atlantic fisheries in which shortfin mako is caught. The evaluation of their
conduct against the above-mentioned legal texts is also accompanied by a brief enquiry
into possible responsibility and reputational damage considerations in the context of the
conservation and management obligations assumed by these actors.

The international obligations mentioned in this article are interpreted in accordance
with the ordinary meaning of the words contained in each treaty provision, the fisheries
context to which they pertain, and in light of the object and purpose of the treaties in

2 Convention on the Law of the Sea (1982) 1833 UNTS 397.

See www.iccat.int (accessed on 29 January 2021).
Agreement for the implementation of the Provisions of the United Nations Convention on the Law of the Sea of 10 December 1982 relating to the

Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks (1995) 2167 UNTS 3.
5 Curacao joined the US in its proposal. See https:/ /www.iccat.int/com2019/ENG/PA4_814 ENG_SPONS_1.pdf (accessed on 29 January 2021).
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question.® The analysis of the international legal provisions is carried out in respect of three
inter-connected areas. Firstly, the adoption of prescriptive measures for the conservation
and management of the North Atlantic shortfin mako. Secondly, the relationship between
cooperation and conservation and management of transboundary fisheries. Thirdly, the
analysis also covers the duties of international actors in light of the classification of the
North Atlantic shortfin mako as a bycatch species for fishery management purposes.
Finding a number of potential shortfalls in respect of obligations found across these areas,
the article concludes with a number of suggested options for the aforementioned actors.

2. The Need for International Legal Protection

During the CITES Conference of the Parties that took place in August 2019, States
accepted the need to enhance international trade controls and oversight over shortfin mako
and its products. The conference recommended their inclusion in CITES Appendix II,
established to protect species that are not under immediate threat of extinction, but that
require the adoption of controls over their entry into markets in order to prevent this fate.
Species at risk of extinction are placed in Appendix I, an action that can severely restrict or
suspend trade in the listed species and their parts and products (Favre 1989). Determining
whether a particular species should be placed in Appendix I or II can be problematic. The
proposals by Senegal and Canada noted that ‘the shortfin mako is already threatened
with extinction and the case for listing in Appendix II, as stipulated in the Convention
text, is clear. Furthermore, in several locations the species meets the Appendix I criteria
and requires full protection’ (CITES 2019). Conference discussions concluded without a
recommendation for the full protection for the species and resulted in the inclusion of the
shortfin mako in CITES Appendix II. As a consequence, State parties have established
import and export permits to ensure that any permitted trade is not detrimental to the
species (Sellheim 2020), and placed restrictions on the international trade of mako and
mako parts and products.” In the EU, the Scientific Review Group on Trade in Wild Fauna
and Flora has recommended the suspension of the import of specimens of North Atlantic
shortfin mako under EU legislation concerning the protection of species of wild fauna and
flora (SRGTWEF 2020).

The proposals presented during the CITES conference contained critical references to
the management approach adopted under the auspices of RFMOs, specifically mentioning
shortfin mako conservation and management as follows: ‘Current fisheries management
measures under ICCAT will not halt the decline’, and, further: ‘No other RFMOs limit mako
catches, although the same intrinsic and extrinsic threats apply elsewhere’ (CITES 2019).
The international legal principles upon which RFMOs conduct their activities are set out in
the UNCLOS and UNFSA, which contain the legal bases for cooperation in the conservation
and management of marine fisheries, including highly migratory species like mako sharks.
¥ The EU participates in and is bound to the obligations established in the UNCLOS to
the extent permitted by its competences by virtue of UNCLOS Articles 305.1(f) to 307 and
Annex IX.” The US is not an UNCLOS party, but both the EU and US are parties to the
UNFSA." Lastly, the UNFSA establishes the parameters for the adoption of conservation
and management and other technical and compliance measures by REMOs (Rayfuse 2015).

6 In accordance with Article 31.1 of the Vienna Convention on the Law of Treaties (1969) UNTS 1155, 331.

See, for example, international trade measures adopted by the Spanish Environment Agency Ministerio para la Transicion Ecoldgica (Miteco),

albeit not in coordination with capture permits. Available online: https://cepesca.es/el-sector-pesquero-exige-una-solucion-urgente-para-la-
comercializacion-del-marrajo-dientuso-capturado-legalmente/ (accessed on 18 January 2021).
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Highly migratory species are listed in UNCLOS Annex L

See https:/ /ec.europa.eu/world/agreements/prepareCreateTreatiesWorkspace/ treatiesGeneralData.do?step=0&redirect=true&treatyld=511 (ac-
cessed on 17 January 2021).

See https:/ /www.un.org/Depts/los/reference_files /chronological_lists_of_ratifications.htm (accessed on 29 January 2021).
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3. International Cooperation and Role of ICCAT

Part V of UNCLOS contains several provisions that are relevant to the need for
conservation for the purposes of managing straddling and highly migratory fisheries.
In particular, Article 64(1) establishes the following: “The coastal State and other States
whose nationals fish in the region for the highly migratory species listed in Annex I
shall cooperate directly or through appropriate international organizations with a view
to ensuring conservation and promoting the objective of optimum utilization of such
species throughout the region (...)". This provision is relevant to highly migratory stocks
occurring in marine areas within and without the EEZ. Beyond coastal State jurisdiction,
UNCLOS also stipulates in its Article 118 that ‘States shall cooperate with each other in
the conservation and management of living resources in the areas of the high seas. States
whose nationals exploit identical living resources, or different living resources in the same
area, shall enter into negotiations with a view to taking the measures necessary for the
conservation of the living resources concerned’. The duty to cooperate is thus closely
linked to underlying considerations of conservation and management. This link is also
made explicit in Article 117 of UNCLOS, whereby ‘All States have the duty to take, or to
cooperate with other States in taking, such measures for their respective nationals as may
be necessary for the conservation of the living resources of the high seas’. Procedurally, the
mentioned UNCLOS provisions establish an obligation that is appropriately discharged
via negotiations in the cooperation forum provided by ICCAT, particularly as both the US
and EU are contracting parties of this organisation.!! Substantively, the duty to cooperate
does not imply any specific result. There are nevertheless due diligence expectations in
respect of conduct that concern both procedure and substance: the negotiations should be
undertaken meaningfully and with substantial effort, to ensure the adoption of appropriate
and effective conservation and management measures.'?

UNFSA has developed the cooperation framework for the conservation and manage-
ment of straddling and highly migratory fisheries established in UNCLOS. The UNFSA
regime is based on an organised regional approach that adds definition to the UNCLOS
duties (Orebech et al. 1998). It consolidates the roles of RFMOs, which emerge as key
authorities for the management of highly migratory and straddling species (OECD 2014).
In particular, UNFSA Article 8(1) stipulates that States shall “‘pursue cooperation in rela-
tion to straddling fish stocks and highly migratory fish stocks either directly or through
appropriate subregional or regional fisheries management organizations or arrangements,
taking into account the specific characteristics of the subregion or region, to ensure effec-
tive conservation and management of such stocks’. The specific emphasis on regional
or subregional characteristics is important in the substantive context of the mako fishery,
particularly in light of the situation of the species in the North Atlantic. Also important in
this regard are UNFSA Articles 2 and 10, both of which highlight the long-term sustain-
ability of straddling and highly migratory stock as a fundamental principle that underpins
cooperation in matters covered by the UNFSA, including in respect of REMOs functions.

Nevertheless, ICCAT predates this agreement (ICCAT 2019b), and a brief appraisal of
its constitutive texts reveals a framework that lacks definition in substantive conservation
matters, and a remit primarily focused on data collection and oversight over taxa. Annex I
of the ICCAT Convention contains a provision in Article IV setting out the competences of
the organisation over the study of tuna and tuna-like species, as well as ‘such other species
of fishes exploited in tuna fishing in the Convention area (. .. ). Such study shall include
research on the abundance, biometry and ecology of the fishes (...) and the effects of
natural and human factors upon their abundance’. Article VI establishes the responsibility
of ICCAT panels for ‘keeping under review the species, group of species, or geographic
area under its purview, and for collecting scientific and other information relating thereto’.

11

See https:/ /www.iccat.int/en/contracting.html (accessed on 29 January 2021).

12 See Request for an Advisory Opinion Submitted by the Sub-Regional Fisheries Commission, Advisory Opinion [2015] ITLOS Reports 4, pp. 210-11 [SRFC].
See also Award in the Arbitration regarding the Chagos Marine Protected Area between Mauritius and the United Kingdom of Great Britain and Northern
Ireland [2015] Reports of International Arbitral Awards, vol. XXXI, pp. 359-606, 530 and 535 [Chagos].


https://www.iccat.int/en/contracting.html

Laws 2021, 10, 52

50f12

Available statistical, biological, and other scientific information is obtained by ICCAT
via its contracting parties, as per Article IX, and can be disseminated via cooperative
arrangements with the Food and Agriculture Organisation of the United Nations (FAO),
including mutual assistance in fields of common interest (Franckx 2001).

Appropriate and accurate data collection is of the utmost importance for the successful
management of a fishery. This is reflected in UNCLOS Article 119(2), whereby: ‘Available
scientific information, catch and fishing effort statistics, and other data relevant to the
conservation of fish stocks shall be contributed and exchanged on a regular basis through
competent international organizations, whether subregional, regional or global, where
appropriate and with participation by all States concerned’. Article 119(2) clarifies the
material content upon which the cooperation processes of Article 118 should be articulated,
ensuring that decision-making takes place on the basis of available scientific understand-
ings of the realities of the fishery. In addition, the UNFSA in Article 5(j) establishes the
collection and sharing of comprehensive and accurate fishing activity data, including target
and non-target species, as part of the general principles underpinning the agreement. The
importance of information and oversight is further underlined in UNFSA Article 6(5) in
respect of species whose conservation status is of concern. The UNFSA sets out data
collection, reporting, verification, and data sharing duties, parameters, and standards in
Articles 14, 18(e) to (g), and Annex L3

4. ICCAT Proceedings

In preparation for ICCAT discussions, the REMO’s committee concerned with con-
servation research and statistics produced a number of recommendations in 2019. With
respect to the North Atlantic shortfin mako, they stated: ‘Given the vulnerable biological
characteristics of this stock and the pessimistic projections, to accelerate the rate of recovery
and to increase the probability of success the Committee recommends that the Commission
adopt a non-retention policy without exception in the North Atlantic as it has already done
with other shark species caught as bycatch in ICCAT fisheries” (ICCAT 2019c). In light
of this, the interventions of two specific contracting parties, the USA and the EU, merit
attention. These are high profile international actors in matters concerning the manage-
ment of transnational fisheries, who routinely perform a global policing role in matters of
conservation, and of unregulated and illegal fishing control and compliance. Yet, in this
case their interventions prevented the adoption of the measure proposed by the ICCAT
research and statistics committee (ICCAT 2019d).

As a result, since 2019 has ICCAT produced little more for North Atlantic short mako
sharks than a perpetuation of existing measures, which had already been proven to be
insufficient, in view of prior CITES proceedings. Compulsory measures adopted by ICCAT
are binding on contracting parties of the REMO.'* Of course, States are free to unilaterally
adopt stricter management measures for their own vessels, but the incentive to do so is
undermined by two of the most significant actors in the fishery failing to adopt similar
management standards. The measures that were eventually adopted require some consider-
ation, particularly because they include live mako release (ICCAT 2019a).!> As previously
noted, the post-release mortality of juvenile shortfin mako is thought to be significant
(Byrne et al. 2017), capture can interrupt ram ventilation (Wegner et al. 2012), and injuries
caused by hooking and handling can be severe (Campana et al. 2016) (Bowlby et al. 2020),
among other factors. According to a study by Byrne et al. ‘estimates of instantaneous fishing

13
14

The agreement sets out standard requirements for data collection and sharing in Annex I, and as an REMO function in Article 10(e) of the same.
See Article VIII of the Beyond the International Convention for the Conservation of Atlantic Tunas (1966). ICCAT measures already described, EU

vessels must also comply with any measures established in bilateral agreement regulating ICCAT fisheries occurring in coastal States where the
EU fleet operates. For the purposes of the North Atlantic mako fishery, the EU and Cape Verde signed one such agreement, but no quota or other
significant measure is adopted for mako sharks under this agreement. Essentially the mako is residually dealt with by the provisions established

under the ICCAT framework.
Although the retention cannot be greater than average mako landings recorded by the flag state. Other measures were also adopted. Other measures

15

included observer or camera equipment on board for vessels greater than 12 metres to assess if the shark was alive when brought on board, and permission
to retain sharks over certain sizes on board when alive. There were also specific requirements for data collection including discards and releases.
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mortality rates (. ..) were 10-fold higher than previous estimates from fisheries-dependent
data (...), suggesting data used in stock assessments may considerably underestimate
fishing mortality” (Byrne et al. 2017). Hence, it is reasonable to argue that the non-retention
advice of the research and statistics committee to ICCAT promotes a desirable policy of
conscientious development, testing, and utilisation of selective fishing methods.

It is self-evident that a refusal by the US and the EU, as actors with significant stakes
in the shortfin mako fishery, to enable the RFMO to adopt conservation measures as
recommended by its own research and statistics committee has the potential to have
considerable impact. This is likely not only on the species at risk, but also on the interests
of other States whose vessels also participate in the fishery. In addition to this de facto
management failure in the ICCAT discussions, efforts to understand the impacts of the
long line fishery on shortfin mako had identified some areas of confusion in data collection,
that could have resulted in catch underestimation (ICCAT 2017). The implementation of
improved practices in catch data reporting was recommended alongside other measures
in 2019, in order to support better decision-making in respect of the stock (ICCAT 2019%).
Nevertheless, this comes too late for the North Atlantic shortfin mako, as knowledge gaps
may well have contributed to the ongoing absence of effective measures, and the current
poor state of the stock (Byrne et al. 2017).

5. Conservation and Cooperation Duties under the UNCLOS Regime

Disagreements amongst States are of course nothing new. In 1999, the International
Tribunal for the Law of the Sea (ITLOS) was called on to take preliminary measures, aiming
to secure the conservation and management of a specific bluefin tuna fishery that was at risk
of depletion. This took place following disagreement by the parties involved in its capture
as to the measures that were considered acceptable to prevent excessive deterioration
of the stock.!® As in the present scenario, the Bluefin Tuna case concerned not only the
impact of the fishery management decisions taken on an overexploited species, but also the
need to respect the rights and interests of other States that also benefit from capturing the
species in question. In this context, in its advisory opinion for the Sub Regional Fisheries
Commission, ITLOS indicated that States have a right under Article 64(1) of the UNCLOS
to require conservation related cooperation from other States in respect of straddling and
highly migratory stock.!” These two deeply interconnected issues are reflected in UNFSA
Article 8(2), whereby ‘States shall enter into consultations in good faith and without delay,
particularly where there is evidence that the straddling fish stocks and highly migratory
fish stocks concerned may be under threat of over-exploitation’, and further, ‘(. ..) Pending
agreement on such arrangements, States shall observe the provisions of this Agreement and
shall act in good faith and with due regard to the rights, interests and duties of other States’.

In addition to the above, the duty to cooperate also contains important substantive
elements. In the high seas, UNCLOS Article 118 indicates the objective of cooperation
to ensure conservation. Under Article 117 of UNCLOS, States are bound to cooperate
with others in taking the measures that may be necessary for conservation in respect
of the vessels they govern. As is clear from the combination of these provisions, the
effort involved in the due diligence aspect of the duty to cooperate in the context of a
transnational fishery concerns conservation considerations, which mere participation in
a cooperation process cannot address by itself. Part XII of UNCLOS provisions are also
applicable to the adoption of conservation and management measures for highly migratory
species like the shortfin mako, as part of the broader protections afforded to the marine
environment as a whole. Although most of the Part XII provisions implicitly or explicitly
concern marine pollution, some are also relevant to the conservation of marine living

16 Southern Bluefin Tuna (New Zealand v. Japan; Australia v. Japan) (Provisional Measures), Order of 27 August 1999, ITLOS Reports (1999) 280
[Bluefin Tuna].
17" SRFC, para 218.
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resources.'® Specifically, UNCLOS Article 192 establishes an obligation to protect the
marine environment in all ocean areas,'” and the scope of this obligation extends to the
protection of fish stocks. In this regard, ITLOS has stated that ‘the conservation of the
living resources of the sea is an element in the protection and preservation of the marine
environment’, clarifying the broad spectrum of the duty, and the inclusion of a fisheries
dimension.”’ The adoption of protection measures can also be understood as a duty to
refrain from enabling activities that cause damage to the marine environment and its
habitats and species.”! This broad duty is a general obligation that predates UNCLOS,*
may form part of the corpus of international customary law (Roach 2014), and as such it is
in principle binding on all States, including those that are not parties to the UNCLOS.
Vulnerable marine habitats and species are also protected by Article 194(5) of the
UNCLOS. This provision establishes that special care must be taken including measures

‘necessary to protect and preserve rare or fragile ecosystems as well as the habitat of

depleted, threatened or endangered species and other forms of marine life’. The South
China Sea award identifies CITES as an appropriate forum for interpreting instances of a
species’ vulnerability.”® The role that a pelagic predatory shark plays in its ecosystem and
their components, such as trophic chains, is complex (Heupel et al. 2014; Lawton 1994),
but the removal of a shark species can have impacts that transcend the species itself
(Stevens et al. 2000), such as trophic chain disruption (Pauly and Palomares 2005), includ-
ing impacts on the food webs that sustain other sharks (Kitchell et al. 2002). Hence, it is
reasonable to assume that the duty established in UNCLOS Article 194(5) could in principle
extend to actions that knowingly result in the collapse of a shark species, insofar as such
removal has detrimental ecosystem effects.

The failure to attain an effective conservation outcome may not necessarily imply a
breach of these duties, because as previously explained, they are not duties of result. They
are instead duties in respect of which the actors must show that they have approached
and engaged in proceedings with sufficient diligence. Nevertheless, States and other
international actors with responsibility demonstrate diligence through the elaboration
and adoption of conservation and management measures. These, as already discussed,
can include measures to refrain from harvesting, particularly when the protection of
vulnerable species is concerned. The content of the measures should be guided by suitably
qualified scientists that are experts in their field, as determined by scientific enquiry
(Tanaka 2020). Due diligence also requires States to invest effort in abiding by UNCLOS
Article 119(1)(a) requiring States ‘to maintain or restore populations of harvested species
at levels which can produce the maximum sustainable yield”.”* However, the provision
contains a number of qualifications that States can take into account, such as economic
considerations, which are explicitly enabled by 119(1)(a). Although the soft wording of this
provision can accommodate State discretion (Takei 2013), any qualifications resulting in
the abandonment of scientific recommendations concerning a species at risk of impending
collapse, should be a last resort. Further, they should at least be proportionate with the
anticipated risk on marine ecosystems and species (Venzke 2012), and on the rights and
interests of other States. Qualifications would also need to be reasoned,?® and ideally be
consistent with internal decisions. In the case of the EU, this would mean taking into

18 Bluefin Tuna, para 70. See also The South China Sea Arbitration (Republic of the Philippines v. People’s Republic of China) (Award), 12 July 2016, PCA
Award Series, 945 and 956 [South China Sea].

19 South China Sea, para 941 and 942.

20 South China Sea, para 70. See also SRFC, para 216.

21 gouth China Sea, para 944.

See Convention on the High Seas (1958) 450 UNTS 11. Also, Convention on Fishing and Conservation of the Living Resources of the High Seas
(1958) 559 UNTS 285.

23 See South China Sea, para 956.

Reliance on Maximum Sustainable Yield is in itself controversial in the management of commercial fisheries. See, for example http://www.

22

24

seaaroundus.org/fisheries-managers-should-not-abuse-maximum-sustainable-yield / (accessed on 29 January 2021).

25

In respect of the need to provide reasons in the context of cooperation negotiations, see Chagos, para. 534.


http://www.seaaroundus.org/fisheries-managers-should-not-abuse-maximum-sustainable-yield/
http://www.seaaroundus.org/fisheries-managers-should-not-abuse-maximum-sustainable-yield/

Laws 2021, 10, 52

8 of 12

account the recommendation of its Scientific Review Group on Trade in Wild Fauna and
Flora that, which implies a de facto recognition of stock crisis.

UNFSA recognises in Article 5(a) the principle of sustainability. The meaning of
sustainable fishing was considered by the ITLOS, who understood it as a relevant principle
for the conservation as well as the development of a fishery. Development was understood
as follows: ‘(.. .) that these stocks should be used as fishery resources within the framework
of a sustainable fisheries management regime. This may include (.. .) stock restoration,
guided by the requirement under article 61 of the Convention that a given stock is not
endangered by over-exploitation, thus preserving it as a long-term viable resource’.”® It is
acknowledged that UNCLOS Article 61 concerns resources located in the EEZ. Nevertheless,
conservation and sustainability are essential principles applicable also in the context of
highly migratory species management. Further, in accordance with UNFSA Article 6,
conservation and management measures need to incorporate a precautionary approach.
Article 6 indicates that factors to take into account, which include ‘inter alia, uncertainties
relating to the size and productivity of the stocks, reference points, stock condition in
relation to such reference points, levels and distribution of fishing mortality and the
impact of fishing activities on non-target and associated or dependent species, as well
as existing and predicted oceanic, environmental and socio-economic conditions’. It is
difficult to reconcile the position of the EU and the US during ICCAT discussions with
these precautionary provisions, in view of their status as UNFSA parties. Arguably, a
precautionary approach also needs to be observed by virtue of being a contracting party to
ICCAT, since it was adopted in a 2015 ICCAT resolution with respect to species under its
oversight (ICCAT 2015).

6. The Shortfin Mako as Incidental Capture Species

The conservation of marine species that are captured incidentally is important, given
that non-target species, whether they are utilised or discarded, are estimated to account
for over 40% of global marine captures (Cassuto and O’Brien 2019). Bycatch species can
sometimes be left unmanaged (Davies et al. 2009), although they can also at times be subject
to management, as is the case for some species that are incidentally caught in fisheries
overseen by ICCAT (Murua et al. 2013). Commercial fishing of tuna and tuna-like species
does result in the incidental capture of sharks,?” and ICCAT has adopted a number of
recommendations aimed at limiting fishing impacts on some shark species captured as
bycatch (Davis et al. 2013). In a context where fishing activity typically results in captures
of a mixture of species, the designation of a species as target, or as bycatch, non-target, or
incidental capture is not inconsequential when it comes to international obligations.

In respect of target species, UNCLOS Article 119(1) requires State parties to determine
the allowable catch and other conservation measures based on the best available scientific
evidence, as previously explained. For incidental captures, Article 119 sets out a different
approach, which does not include the establishment of total allowable catch: Article
119(1)(b) requires States to ‘take into consideration the effects on species associated with or
dependent upon harvested species with a view to maintaining or restoring populations
(...) above levels at which their reproduction may become seriously threatened’. In light of
the scientific information available to ICCAT contracting parties and extensively discussed
there and in the context of the CITES conference, it may be reasonably argued that the North
Atlantic shortfin mako has become seriously threatened, and that restoring its population is
now urgent. It is now also a precarious long-term project that may not be achieved unless
the drastic non-retention measures advised by ICCAT’s scientists are put into place. Yet, the
soft conservation provision in UNCLOS Article 119(1)(b) may be seen as little more than a
weak mechanism to safeguard opportunities to secure primary fishery target harvests, as
much as the ultimate survival of the bycatch species.

26
27

SRFC, para 198.

However, some arts such as pole and line generate much lower impacts than pelagic long lines.
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It may, however, be questioned whether the lower protection threshold applicable
to incidental capture species under Article 119(1)(b) is indeed appropriate for the North
Atlantic shortfin mako, given that it is a commercial capture in its own right. It is also
the case that the language of Articles 119(1)(a) and 64(1) is factual. Hence, "harvested
species’ and ‘whose nationals fish (...) for highly migratory species’ could respectively
be read to include species that, like the shortfin mako, and despite their bycatch status,
are nevertheless retained on board for further utilisation and, thus, are in effect ‘fished
for’ or ‘harvested’. Indeed, when species retention in a mixed fishery is considered in
light of changing market conditions and corresponding value to fishing actors over time,
the rationale for persisting in considering increasingly sought-after species as incidental
capture as a matter of operational economy can and should be questioned, particularly if
this leads to an insufficient or inappropriate management approach.

Moreover, the UNFSA further defines the above obligations, and establishes a clear
duty to adopt conservation and management measures for incidental capture species. In
Article 5(d), the Agreement states that States shall ‘adopt, where necessary, conservation
and management measures for species belonging to the same ecosystem or associated with
or dependent upon the target stocks, with a view to maintaining or restoring populations
of such species above levels at which their reproduction may become seriously threatened’.
Paragraph (f) of the same article also establishes a duty to minimize the catch of non-target
species and impacts on associated species, particularly if they are endangered. Further,
UNFSA exhorts parties to enhance selectivity in fishing methods wherever possible, and
in paragraph (h) of Article 5 it calls for parties to prevent or eliminate overfishing, and
to ensure that effort ‘is commensurate with the sustainable use of the fishery’. This is
further contextualised by Article 6 by reference to the precautionary approach, which
explicitly includes species at risk by incidental capture, and which establishes a duty to
apply the best available scientific knowledge, and stock-specific precautionary parameters
for conservation and management, as further specified in Annex II of the agreement.

7. Conclusions

This article has offered an overview of the conservation and cooperation obligations
established by the UNCLOS and the UNFSA in respect of the North Atlantic shortfin mako,
and of the degree to which scientifically informed conservation and management measures
are required for this species, given its status as incidental capture. Against the backdrop
provided by the 18th CITES conference of the parties, this article has also assessed the
actions of the US and the EU in the context of ICCAT proceedings, where the adoption of
the non-retention measures advised by ICCAT scientists in 2019 was prevented.

Review of the protections afforded to straddling and highly migratory species by the
UNCLOS has highlighted the close relationship between the obligation to cooperate, and
duties established to ensure the conservation and management of living marine resources,
as well as the safeguarding of the rights and interests of third States. The conservation and
management obligations established in the UNCLOS in respect of straddling and migratory
species permit considerable discretion in State decision-making, including qualifications of
a non-scientific nature. However, such qualifications would need to take into account the
likely damage to the environment and to the rights and interests of other States. It has also
been highlighted that obligations established in UNCLOS Part XII to protect the marine
environment, the natural resources it contains, and the ecosystems of vulnerable species
concern ecosystem damage caused by human activity. The available evidence indicates that
the removal of shark species from marine trophic chains can result in this type of damage.
Additionally, UNCLOS obligations in respect of bycatch species have been analysed, and a
rationale for restricting protections to a retained species like the shortfin mako to UNCLOS
provisions dealing with incidental captures has been called into question. It has also been
highlighted that bycatch species are protected under the UNFSA.

The authors conclude that the actions of the EU and US in the ICCAT forum are
difficult to justify in light of the above analysis, particularly in view of the more defined
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conservation and precautionary duties established in the UNFSA. Moreover, as States
have a right to require cooperation to ensure the long-term conservation of fisheries in
which their vessels participate, it appears that those actions may not be wholly exempt
from legal risk. To minimise such risk, and to address reputational damage, the EU and
US should rectify their respective positions, so that alignment with existing scientific
recommendations ensues. At the same time, conscientious development, testing, and
utilisation of selective fishing methods should be prioritised.

Lastly, this article has also highlighted the existence of concerns over irregular data
collection by ICCAT parties in recent years. This is problematic for the purposes of pre-
cautionary management, because inadequate data prevents and undermines the adoption
of effective conservation provisions, falling short of some of the management duties dis-
cussed. Although ICCAT has reinforced its recommendations in this regard, care should be
taken to ensure compliance and transparency in the resulting statistics. The case examined
here should also prompt ICCAT parties to study appropriate conservation measures for
mako sharks across the rest of the Atlantic, as populations are thought to be undergoing
pressures similar to those of the North Atlantic shortfin mako (CITES 2019). It would also
be appropriate for contracting parties to move without further delay towards effective
conservation and management in respect of other incidental capture species currently
unprotected across the ICCAT management area.
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